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INTRODUCTION

A company is a legal entity that engages in business and conducts subsequent distribution
of a profit among its participants. It covers all entrepreneurial companies (‘nionpuemmnuyoki
mosapucmea’) and corporate enterprises (‘xkopnopamusni nionpuemcmea’) that have the same
understanding in Ukraine. Ukrainian law views partnerships within the notion of ‘company’. In
European countries, partnerships are not attributed to companies and not in all jurisdiction they
are legal entities. In Ukraine, they always have the status of legal entity. But it should be noted
that both companies and partnerships are commercial entities.

The word ‘company’ comes from a Latin word that means ‘companion’. The formal name
for a company is ‘corporation’.! The term ‘company’ mostly is used in continental Europe while
‘corporation’ is preferred in the common law system. In our research, we use both definitions
‘company’ and ‘corporation’ as synonyms.

Problem of research. Reforming of company law is on agenda in many countries today,
because of the globalization processes and rise of competition in the trade sector. The emergence
of new industries, change of key players and technical improvements force companies to search
expansion to the new markets.?

Generally, the legal status of corporations is regulated by national law of each European
Union Member State and the problem arises how to lower the regulatory burden on corporations
and create the most favorable legal conditions for conducting cross-border business, especially for
Ukraine that is on the way to the EU integration.

The general issues can be stated as the necessity to answer the question about the benefits
and lack of the Ukrainian legislation on companies in comparison with European Union Member
States. Ukraine should study foreign experience in regulating corporate relations and take the best
from other countries’ experience in this area. Under the Association Agreement between Ukraine
and the EU3, Ukraine has undertaken to adapt its legislation to the EU legislation in priority areas
that include company law.

“From a comparative perspective, however, the differences that exist among different
jurisdictions within the European Union are more profound than the differences that can be found

in the United States among different states. Language and cultural barriers and the path

1 P.Lynch, J. Rothchild, J. Wiley & Sons, Learn to Earn: A Beginner's Guide to the Basics of Investing and Business
(New York, 1997), 13.

2 Klaus Hopt, Modern Company Law Problems: A European Perspective Keynote Speech. A Comparative Outlook
of Current Trends (Stockholm, Sweden: Organization for Economic Cooperation and Development, 2000), 3.
%Vroma npo acomiamito Mix VkpaiHOw, 3 ojmiei croporu, Ta Csponeticbkum Corosom, €Bponeiicbkum
CIiBTOBAPUCTBOM 3 aTOMHOI €Heprii i iXHIMH JepikaBaMu-uwieHaMu, 3 iHmoi croponu” [Association Agreement
between the European Union and its Member States, of the one part, and Ukraine, of the other part], 3akonomasctso
Vkpainu, Accessed 1 March 2020, https://zakon.rada.gov.ua/laws/show/984 011.
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dependency of legal systems affect, and to some extent hinder, the harmonization of European
corporate law. In an effort to harmonize and unify European corporate law, the European Union
has enacted several directives and regulations.”

Based on the answer to the question on whether unification of types and legal forms
of Ukrainian companies to companies in EU Member States is necessary, the research
question is what changes should be made to the laws of Ukraine?

Ukraine is on the path to joining the European Union, one of the tasks of which is to adapt
existing legislation to EU legislation in order to create European conditions for development in the
country and, in particular, in corporate law.

Relevance of the final thesis. The criteria for determining the business forms of the
different types have been one of the most discussed issues in the history for a long time.> The
corporate law of Ukraine is on difficult and crisis stages of its development. The main
disadvantages of modern Ukrainian corporate law can be recognized as artificial nature of most
legal requirements, contradictory, duplicated and uncertain rules that have declarative nature,
significant gaps in the Ukrainian corporate law, absence of a unified approach concerning the
definition of a company, etc.

Scientific novelty and overview of the research on the selected topic of Master Thesis

is the development of approaches for proving the necessity of the unification of types and business
forms of Ukrainian companies to EU Member States. Such necessity is discussed in practice.
For instance, Klymenko in his article “Business forms of legal entities: the comparative analysis
of Ukrainian and foreign laws” (2016)® made a conclusion about the results of the research of
foreign companies that enhance the understanding of necessary optimization and theoretical
topical issues related with corporate legal regulation.

Zelisko reviewed and suggested in the dissertation “Legal entities of private law as subjects
of civil legal relations” (2017)” that it is necessary to provide the systematization within existing
legal forms of legal entities of private law, particularly companies. That was done on the basis of
current developments of domestic and foreign doctrine, legislative practice of European States.

4 Ventoruzzo M. et al., “Comparative Corporate Law: Look No Further,” Bocconi Legal Studies Research Paper No.
2626021 (2015): 35.

5 Eric Orts, Foundations of the Firm I: Business Entities and Legal Persons (United Kingdom: Oxford University
Press, 2013), 9.

® Knmumenko C.B. ta [lammm $.B., “Opranizaniiino-npaBosi (opMH HOpPUAMYHHMX OCi0: MOPIBHSAJIBLHUH aHai3
3aKOHOJABCTBA  YKpaiHM Ta iHO3eMHHUX JepxkaB,”  [lopigusnbHo-ananimuune npaso, 6 (2016):77,
http://www.pap.in.ua/6_2016/23.pdf.

" 3emicko A.B., “ TliiIpMEMHUIIBKI FOPUAMYHI 0COOHM MPUBATHOTO MPABa SK Cy0’€KTH MUBLILHUX MPABOBIIHOCHH"
(muceprarris, HayxkoBo-nociqaui IHCTHTYT MIPUBATHOTO mnpasa i
mignpueMHUNTBa  iMeHi  akamemika ®. I. bBypwaka HamionampHOi  akagemii  mHpaBOBUX  HaykK
VYkpaiuu, 2017), https://www.twirpx.com/file/2393277/.
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The article by a Ukrainian scientist, Zhornokui “Corporation: current regulation in
Ukrainian and foreign legislation” (2018) is devoted to a comparative analysis of the provisions
of the legislation of Ukraine, Germany, France and England regarding the understanding of the
category "corporation” and the possibility of its implementation in the national legislation of
Ukraine.

An ltalian scholar, Riccardo Ghetti devoted some scientific papers to issues of
harmonization and unification of corporate law. In his work “Unification, Harmonization and
Competition in European company forms” (2018) examined the main tools for convergence of
corporate law and named such tools as unification and harmonization.®

The practical significance of the paper is connected with the contribution of authors’ work
into understanding the concepts, types and forms of companies operating on the territory of
Ukraine and European Union Member States under their legislation. The results of the study will
be useful to understand the shortages of Ukrainian legislation on company law and given
recommendations will be helpful to make changes in order to unify Ukrainian laws in compliance
with the EU legislation system on company law. It is especially significant in the conditions of
economic globalization that makes companies operate on the foreign markets and feel the pressure
from those countries’ legal systems.

The aim of the study is to identify the essence, types and business forms of companies in
Ukraine in comparison with company laws in Lithuania and other EU Member States and
investigate what amendments are necessary in Ukrainian legal acts. The changes must reduce the
lack relating to the incompliance of the Ukrainian corporate law to the European Union law. We
are going to focus more attention on several jurisdictions: Ukraine, Lithuania, England, France
and Germany. England is a great example of a common law system. Ukrainian and Lithuanian
legal systems on company law have traces of Soviet times. Germany and France are the best
representatives of civil law system known with the adoption of foremost company rules in Europe.
But other jurisdictions will be taken into account as well.

The objectives of research. The objectives of the study are formulated in accordance with
the necessity to review Ukrainian corporate law in the line with the EU Member States. They are
as follows:

(1) to disclose the history and legal nature of a company as a form for running a business;

(2) to identify a typology of companies existing in the business market;

8 Xopuokyii, 10., “Kopnopanis: Cy4acHuii cran 3akoHonaBcTBa B Ykpaini Ta €Bponeiickkomy Corosi,” [Jusinore

npaso i npoyec, 1 (2018): 13-17.

° Riccardo Ghetti, “Unification, Harmonisation and Competition in European Company Forms,” European Business

Law Review 29, 5 (2018): 813, https://www.kluwerlawonline.com/abstract.php?area=Journals&id=EULR2018031.
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(3) to highlight the specificity of the Ukrainian and European companies’ functioning in
the different business forms and develop recommendations for improving Ukrainian corporate law.

In order to achieve the aim and answer on the research question of the master thesis the
following methods were applied. The use of the historical and legal methods was necessary to
determine whether there are common historical roots between Ukraine and EU Member States and
indicate the main viewpoints to the notion and features of companies. The comparative method
was used for legal differentiation between public and private companies in EU countries and
Ukrainian law as well as other types of companies based on a variety of criteria. Logical-semantic,
systematic and analysis methods were applied for the detailed examination of business forms of
companies in order to understand their peculiarities in different countries. The same methods were
put in the construction of new standards, which are recommended for implementation in Ukraine.
Discussion of the results of the study requires using the general scientific methods as description
and interpretation. They were relevant to observe the legislation of Ukraine, Lithuania and other
European Union Member States and represent the comparative conclusions about their benefits
and shortages.

Structurally, this paper is divided into 3 sections: 1 — The Company as a form of doing
business in present-day conditions, 2 — Typology of companies in the business market, 3 —
Comparative analysis of the functioning of companies in different business forms in Ukraine and
EU Member States.

In Chapter 1 the author studies the history of the concept ‘company’ development as legal
entities. For these purposes, the nature of the first corporate entities and definitions of ‘corporation’
are explored. The author highlights the legal status of companies and outlines features of a
company as a legal entity. The distinction between commercial entities’ forms is summarized. It
is recommended to separate ‘companies’ from ‘partnerships’ in Ukrainian legislation. In Chapter
2 the legislative criteria of companies’ classification are researched. This section contains the
description of types of companies based on the size of companies in regard to accounting and
financial reporting and mode of incorporation. The legal norms of the Law of Ukraine ‘On Joint-
Stock Companies’ are analyzed ranged before and after reform 2017.1° The comparison of EU
Member States’ legislation on public and private companies is provided. In Chapter 3 functioning
of companies of the different business forms is analyzed with respect to the legislation of Ukraine
and selected EU Member States. Recommendations how to improve legal regulations of business
forms of companies in Ukraine are given based on comparative analysis, especially with regard to

the systematization of the list of business forms in legal acts, deprivation of the company status

“TIpo  axmiomepni  ToBapucTtBa,"  3akoHo;aBcTBo  Ykpaimm,  Accessed 28  February 2020,
https://zakon.rada.gov.ua/laws/show/514-17.
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from private enterprises and additional liability companies, abolishment of duplicated provisions
in order to unify and harmonize Ukrainian corporate law.

Defendant statements. The defendant statements of Master Thesis offered are as follows:

- On the way to EU integration, Ukraine faces the challenges of the necessity to modify its
legislation and develop the unified approach to the definition of types and legal forms of
companies;

- Ukraine should make amendments directed to unify the types and legal forms of
companies in Ukrainian corporate law in compliance with the relevant European legal acts,
especially to provide the common term of ‘company’ among different Ukrainian legal regulations
and distinguish it from the definition ‘partnership’;

- Ukraine must abolish the ambiguous regulation of the corporate law relations by

eliminating Soviet times’ concepts of company law.



1. THE COMPANY AS A FORM OF DOING BUSINESS IN PRESENT-DAY
CONDITIONS

1.1. The history of the rise and development of companies as legal entities

Debates concerning the problem whether the entities are legal establishments founded by
the state as real ones that exist independently from the state are traced in the Roman times. These
discussions reflect the historical frictions between the scholars who studied the status and features
of business firms.!! The development of corporate law was focused on the policy of limited
liability and jurisprudential theory of legal entity where the financial obligations were the main
point of research and this tendency is still observed.'? In this subchapter, it is necessary to examine
the history and features of first corporate entities and investigate the specificity of the legal status
of companies. It will help to understand how the concept of ‘corporation’ has changed in the
contemporary legal studies, the present essence and to distinguish the corporations from the other

commercial entities.

1.1.1. The nature of the first corporate entities

The first business associations derive from the 6™ millennium BC. The economies of the
first states, such as the Sumerian Kingdom, as well as Mesopotamia in the mid-second millennium
BC, were based on tribal associations operating at the expense of the capital invested by the
community members. Similar associations were known in the territory of the ancient Assyrians
and Phoenicians.*®

It seems appropriate to consider the basic stages of the formation of the economic and
legal foundations of the functioning of corporate entities that were initiated in the Ancient World
and, above all, in the Roman Empire.

The famous historian Momlesen described the economies of ancient Athens, Rome,
Corinth, and London, Paris and New York of the 19" century as equal, arguing that modern capital
operations are the legacy of an ancient civilization. Legislation of Ancient Rome in the Cicero era
established societal associations of publishers (societas publicanorium), which many researchers

call the first prototype of the contemporary joint-stock company.*

1 Eric Orts, Foundations of the Firm I: Business Entities and Legal Persons (United Kingdom: Oxford University
Press, 2013), 9.

12 Blumberg Phillip, “The Transformation of Modern Corporation Law: The Law of Corporate Groups,” Connecticut
Law Review (2005): 192, https://opencommons.uconn.edu/law_papers/192.

B 1lchuk P. and Korolieva O., “Corporate Governance: Historical aspects,” National university Iviv polytechnic
(2009): 181.

14 1bid.
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“Roman law recognized a range of corporate entities under the
names universitas, corpus or collegium”.*> According to Holton, the majority of the corporations
in Rome were established to perform religious purposes and in order to execute different tasks, the
Romans concluded private contracts. For example, these were contracts to build aqueducts,
temples and other constructions. The workers were hired by companies which were called
“publicani”. Later publicani has evolved into a new type of company that was permanent.'® This
organizational structure corresponded to the modern form of joint-stock companies.

Some scholars report about the lack of legal personhood in Rome. The reason is the culture
of the country. Romans have inherent ethics views on commerce which are similar to the views of
ancient Greeks. Despite the significance of commerce and trade, they believed that the only way
to earn the wealth is war and conquering other lands.t” “(It is important to emphasize that the
Roman form of the corporation has not been the first entity of legal personality in the history.)” In
France and Germany, mills operating societies emerged, governed by the board chosen by the
participants. Shares of their capital started to be sold freely, to be pledged, and to be inherited.®
As we can see, they had some manifestations of legal personhood.

In Europe, the first corporations were created before the 17 century. As stated by Korten,
Kaplan, and Bennet, their status was non-profitable entities that were established for the public,
e.g. hospitals and educational institutions (universities). The duties they performed were dictated
by the government. In the 17" century the major concern of the corporations shifted to making
money. The imperial powers were used by the companies to control territory, trade and resources
in Africa and Asia.?® A number of joint-stock corporations was formed in England, and later in
France, under the names of the East Indies, West Indies, Surinamese, Canadian, etc. These
corporations emerged in no other way than with the permission of the government on a case-by-
case basis. Infused with administrative oversight, pursuing the political goals of expanding the
state territory, they were public in nature, as if they were branches of the state economy.?® The first
line of such companies was outlined by the English (1600) and Dutch (1602) East India
Companies. The procedure of the foundation of East India Company included a combination of

the persons. As a result of such a combination, it appeared the company’s stock that allowed it to

15 Harold Joseph Berman, Law and Revolution (vol. 1): The Formation of the Western Legal Tradition (Cambridge:
Harvard University Press, 1983), 215-216.

16 Glyn Holton, History of Corporations (2013), https://www.glynholton.com/notes/corporation/.

1" Davoudi, L., Ch. McKenna and R. Olegario, “The historical role of the corporation in society,” Journal of the British
Academy (2018): 7.

18 lichuk, P. and Korolieva O., “Corporate Governance: Historical aspects,” National university Iviv polytechnic
(2009): 181.

9«“A Short History of Corporations,” New Internationalist, Accessed 1  March 2020,
https://newint.org/features/2002/07/05/history.

20 SIrmypmoxu A., “EBOIIONIs CTaHOBJIEHHS Ta PO3BUTKY KOPIOpalliii: opraHizalliiiHo-ekoHOMiuHuUH acniekt,” Bicnux
exonomiunoi nayxu Yxpainu, 13 (2008): 129.
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rise in the first commercial corporation. The business of this corporation included shipments of
gold and silver to Asia in exchange for textile, luxury products and spices.?

At the end of the 18"century, the first attempts were being made to codify the law and use
the shareholder form of business. The government initially gave corporations broader autonomy.
However, serious financial irregularities, unfair competition, stock speculation caused the
shareholder legislation to be enforced. For example, in Germany, shareholders emerged later than
in other countries, their development was determined by the state ‘gigantomania’ and at the same
time colossal decentralization, internal political and economic wars, etc.?2

The beginning of the 19" century has brought the development of the corporate law in
Germany. Its evolution was based on three codification processes. The Germans enthusiastically
embraced limited liability companies and joint-stock companies, although the former principles
were more widespread. The German entrepreneurs were enthusiastic to establish entities with
share capital, even though the German law was dualistic about the protection of the minority
shareholders’ rights. The decline of family property was also accompanied by the gradual
dispersion of the stake. This trend was completely reversed after 1945 as holdings began to
dominate the ownership structures. Joint participation inequity has become an important
mechanism, especially after 1945.2% It should be noted that corporate entities played the biggest
role in the economic growth of Germany. Under appropriate economic conditions in Germany,
there was a place for various corporate forms to exist.

The first transformations in corporate law began in France, after Napoleon Bonaparte came
to power. This event once again suggests that the economic, moral and cultural foundations of
society are closely connected with its institutional foundations. The Commercial Code, adopted in
France in 1808, identified three key organizational and legal forms: general partnerships, limited
partnerships, and limited liability companies.?*

For almost two centuries, the history of Ukrainian entrepreneurship has been inextricably
linked to the corporations — merchant guilds that were created in the 18" century. “The
establishment and development of a business initiative in Ukraine were carried out within the
bounds and legal field of the Russian Empire, where the main levels of management were in the
hands of the nobility or genetically related bureaucracy. [...] In the middle of the 18" century,
merchants, in particular from the Left Bank Ukraine, began to actively appeal to the state for fixing

2l“A Short  History of  Corporations,” New Internationalist, Accessed 1  March 2020,
https://newint.org/features/2002/07/05/history.

22 qrmypmku A., “EBOMIOLS CTAHOBIEHHS Ta PO3BUTKY KOPIOpAIiii: OpraHi3amiitHo-eKOHOMiuHMiA acTiekT,” Bichux
exonomiynoi nayku Yxpainu, 13 (2008): 130.

2 ®iponosa, B.,“BUHUKHEHHS Ta PO3BUTOK CHCTEM KOPIIOPATHBHOTO IIpaBa,” JepoicasHuii Guiyuii HaeuanbHuil 3ak1ao

Vxpaincoka axademia banxiscokoi cnpasu Hayionanvnozo 6anxy Yipainu (2009): 223.

24 Marpganos I1. B., Hcmopus sosnuxnosenus kopnopayuii 0o nauana XX 6., Ne 4 (Ars Administrandi, 2012), 118.
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their own monopoly on trading operations and, according to the Trade Charter of 1755, the
peasants were forbidden to trade at a distance from cities.” >> Merchants, as we could see, gradually
became a privileged category of the population with sufficiently strong features of isolation. A
new stage in the development of domestic trade entrepreneurship and corporate organization of
merchants began in the last quarter of the 18"century that led to the creation of the modern forms
of companies.

The founding of joint-stock trading companies — merchant guilds — created real appropriate
conditions for the merchants to become independent, on the basis of which Ukraine began to
develop rapidly a class of entrepreneurs. A typical feature of the new merchants, which
distinguished it from previous merchants, and also from the Institute of Guilds of Western Europe,
was that it was an ‘open corporation’. “The merchant status was not only hereditary, and not even
lifelong, but it was subjected to annual ‘certification’ by paying a guild fee (1% of the declared
capital). Commercial failures, deteriorating economic conditions and, consequently, the inability
to pay the guild’s fees timely often made merchants leave the guilds and join the bourgeois”.?

Thus, modern corporate law derives from the ancient Rome. The first corporate
formations arose in ancient times, but they did not become genuine predecessors of corporations.
This is explained by the fact that before the emergence of the Roman Republic and the
establishment of a municipal government system, the existence of corporations was impossible
since there was no legal personhood.

Based on the analysis of scientific views on the process of the formation of corporations
as participants of economic relations, it is established that the English and Dutch East India
companies were the generally recognized first precursors and prototypes of modern joint-stock
companies. Later it was shown that the corporate legal form of corporations has proven to be
extremely cost-effective and widespread in different countries of the world.

The merchants played an important role for the development of corporate law in Ukraine.
Nevertheless, they had some level of isolation and could operate only within one city. During a
long historical period, they were modified in present-day forms of companies.

The first companies in Europe were characterized by the existence of various corporate

relations. After a while, they have transformed and created the modern form of ‘corporation’.

% Koni6abuyx, H. K., “IcTopist BUHUKHEHHS 1 pO3BUTKY mianpuemMuuiTea Ha Ykpaini B XVIII — na nouatky XX cT.,”
Yaconuc yusinicmuxu (2015): 199-200.
% 1bid, 199-200.
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1.1.2. The modern understanding of ‘corporation’

The concept of ‘corporation’ usually has no contradictions among the academicians, but
the definitions are varied dependently on the sphere of its usage and jurisdiction. It could be
defined as an entity intended to satisfy the purposes of its members about economic growth. From
the legal point of view, a corporation represents the type of legal entity.?” The founders of
corporation are accepted as founding members. They can be natural persons or legal entities. It
should be noted that in all European Union countries even one founder can establish a corporation.
It was determined by the Twelfth Council Directive 89/667 of the European Union.?® Therefore,
Ticar states that the essence of corporation is that it is an entity, independently on the number of
members, whether one, two or more.?

In our opinion, successful definitions of the concept of “corporation” is offered by the
Ukrainian scholar Nashinets’-Naumova:

1. A corporation is the most effective form of business organization in view of the real
opportunity to attract the necessary investments. It is through the securities market that
it can unite the different capitals of a large number of individuals and legal entities to
finance the modern directions of scientific, technical and organizational progress,
increase of production capacity. [...]

2. A corporation is a commercial structure directed to obtain and increase profits. [...]

3. A corporation is an entrepreneurial company where each shareholder as a co-owner bears
only limited liability (in case of the bankruptcy of the firm he loses only the value of his
shares). [...]

4. A corporation is a legal entity that can function for a very long period (permanently),
which creates unlimited opportunities for future development.*

In the legislation of Ukraine, there is an exact notion of ‘corporation’. It is one of the
types of unification of enterprises. According to part 3 of article 120 of the Economic Code of
Ukraine®!, “the corporation is recognized as a contractual association created on the basis of the
combination of industrial, scientific and commercial interests of the united enterprises with the

delegation of separate powers of centralized regulation of the activities of each participant to the

governing bodies of the corporation”. In the view of this legal definition, the term ‘corporation’

27 Ti¢ar, Bojan, “Persona Sine Anima — Towards an Innovative Classification of Legal Persons,” Journal of Criminal
Justice and Security (2016): 168.

28 «Twelfth Council Company Law Directive 89/667/EEC of 21 December 1989 on single-member private limited-
liability companies,” EUR-Lex, Acessed 1 March 2020, https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX%3A31989L0667.

29 Ti¢ar, Bojan,*Persona Sine Anima« — Towards an Innovative Classification of Legal Persons,” Journal of Criminal
Justice and Security (2016): 169.

% Hammneus-Haymosa A.IO., “TIOHATTS Ta NepejyMOBM BUHMKHEHHS KOPIIOPATMBHOTO yNpaBJiHHs,” [Ipobnemu
cucmemHo2o nioxody ¢ exonomiyi, 1 (2007): 3, http://jrnl.nau.edu.ua/index.php/EPSAE/article/view/3904.
S“Tocnomapcbkuit  kojmexkc — Vkpainu,”  3akoHomaBcTBo — Ykpaimnm,  Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/436-15.
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cannot be used to refer to those entities that are considered to be the principal participant of a
corporate relationship (company).

In England, the term ‘corporation’ means any legal entity, since they are all divided into
sole corporations or associated corporations. Profit corporations in England are called companies
and are divided into public and private joint-stock companies. Characteristics of corporations in
England, as stated by O. Makarova, are as follows: limited liability of participants for the
obligations of the corporation; centralized management is exercised by persons other than
members of the corporation; high information transparency; the permanent activity of the
corporation regardless of the retirement of its members.*?

“The concept of ‘corporation’ in continental European countries (Germany, France,
Austria, the Netherlands, Sweden, Norway, etc.) refers to a well-organized group of persons and
capitals, characterized by common group interests for the implementation of any socially
beneficial activity and endowed with the status of a legal entity.”* The legal status of members of
the corporation in these countries is characterized by freedom and equality, in other words, it is
based on the principle of complicity in management and subordination. In European countries, the
concept of ‘corporation’ is related to the concept of a legal entity. A well-known fact that all
companies are legal entities.

In Germany, in particular, the term ‘corporation’ means a legal entity that is an association
with a distinct independence of its members. The members of the corporation are vested in certain
rights and have certain obligations with respect to both the corporation itself and each other. In
Germany, corporations include joint-stock corporations (Aktiengesellschaft), non-stock
corporations, such as limited liability companies (Gesellschaft mit beschrinkter Haftung), and
other organizational capital associations.®*

Members of a corporation express their will appointing authorized management. For
example, they appoint the president of the corporation, the director and management board of a
company, etc. The shareholders in share capital companies have the right (1) to appoint
management board and take part in the procedures of yearly-based profit distributions, i.e.
dividend allocation depends on the quantity of their share; (2) to participate in the measures of
entity’s liquidation in the case if a corporation ceases its existence.*® All transactions are performed

by the members of a corporation’s management including the management board, director,

32 Maxkaposa O. A., Kopnopamuenoe npaso (Mocksa: Bonrepc Kiysep, 2005), 4.
3 Pynenxo B. B., “Kopnopanii B Ykpaini Ta 3a KOpJIOHOM: CYTHICTh i XapakTepHi o3Haku,” Haykoeuii eichux
YVorceopoocvkoeo nayionanvrozo ynieepcumemy (2015): 146-147.
3 Jlykau I., “IcTopisi CTAHOBJIEHHS KOPIIOPATMBHOTO NpaBa B €BPOMNEWCHKUX KpaiHaX KOHTUHEHTAIBHOI CHCTEMH
npaBa,” Bicnux Kuiscvko2o Hayionanbhozo yuigepcumemy meni Tapaca Ilesuenxa (2012): 43.
% Tic¢ar, Bojan, Persona Sine Anima« — Towards an Innovative Classification of Legal Persons,” Journal of Criminal
Justice and Security (2016): 168.
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president, etc. The measures taken by them in the course of entity’s operation can impact the entire
functioning of a corporation.

Corporations are characterized by a certain structure. According to Belinfanti and Stout,
the corporation consists of the individual elements which include physical assets, financial
resources, intellectual capital and others coordinated through the operation of the corporate legal
entity. A corporation can be interpreted as an entity comprising the range of coordinated
subsystems. They are management and marketing team, production personnel and financial
resources.>®

As stated by Solaiman, from a legal viewpoint, a corporation is defined as an entity founded
by individuals and determined by law as an artificial person which is characterized by legal
personhood realized through incorporation from the part of a state agency.3’ Corporate entities
originated in the form of division of society and quickly transformed into the associations of
several individuals. It should be noted, however, that today one person is enough to establish a
corporation. This type of legal entity is viewed as the most competitive player for both national
and global economies and today’s societies are strongly dependent on their functioning. They offer
a lot of products and services which are needed for everyone. Despite the importance of
corporations for societies, it is a difficult task to obtain the status of corporation as a legal entity.
The difficulty of corporation recognition is caused by the fact that legal entities have liabilities and
rights. Many centuries it puzzled academicians and legal experts how the corporations should be
regarded, for example, where they are separate persons independent on the owners or not.®
Nowadays, separate personhood of an entity is recognized by all civilized legal systems, but the
volume of liabilities may vary dependent on the jurisdiction. Therefore, separate personhood
makes it possible for entities to act on as contracting party and this is, in Kraakman’s opinion, the
most significant contribution to the development of corporate law.*® As a matter of fact,
corporations are formed by individuals and recognized at the state level as an established entity
for the purposes of benefiting human society. The rights and liabilities of the individuals embody

the corporation’s essence.*

3% Belinfanti, Tamara and Stout Lynn, “Contested Visions: The Value of Systems Theory for Corporate Law,”
University of Pennsylvania Law Review (2018): 579-631.
37 Solaiman, S. M.,“Legal personality of robots, corporations, idols and chimpanzees: a quest for legitimacy,” Artificial
Intelligence and Law (2017): 12.
% Solaiman, S. M.,“Legal personality of robots, corporations, idols and chimpanzees: a quest for legitimacy,” Artificial
Intelligence and Law (2017): 13.
3% Kraakman, R. et al., The anatomy of corporate law — a comparative and functional approach (Oxford: Oxford
University Press, 2009).
40 Tigar, Bojan,“Persona Sine Anima — Towards an Innovative Classification of Legal Persons,” Journal of Criminal
Justice and Security (2016): 169.
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Being a legal entity, a corporation is established based on the laws of its state of
incorporation. The laws are varied in the different states. As a result, individual countries have
powers to change laws concerning the creation and dissolution of corporations. For example, in
the USA many States follow ‘The Model of Business Corporation Act’**. Corporations are legally
independent that prevent its members to be personally liable for the organization’s debts. The legal
personalized status of a corporation does not cause termination of its functioning in case of
stockholders’ deaths. The corporation’s structure is not altered as a result of such circumstances.
However, corporations are taxable legal entities that are incurred by the different schemes.
Therefore, corporations often face double face challenges. Both corporate and shareholder
dividends are subject to taxation, but corporate incomes are taxed at a lower rate than the taxes
established for individuals.*?

To conclude, we can say that there is no consent on the concept, features and forms of the
modern corporation. The precise notion of corporation varies from country to country, but the
main understanding is the same everywhere. Summarizing the definitions of the corporation, it
can be determined as a commercial entity that is based on share capital, has legal status and is
aimed at profit maximization. The current understanding of corporation includes almost all

business organizations that are membership-based.

1.2. Overview of the legal status of companies

This section discusses the definitions and features of the company and its correlation with
the concept of ‘legal entity’ as different terms. We will also give a detailed characteristic of
alternative organizational forms to the companies and comparison with each other. Nevertheless,
much more attention is paid to partnerships as an alternative form. Ukrainian law views
partnerships within the notion of ‘company’. In our opinion, entrepreneurial companies
(‘nionpuemnuyvki mosapucmea’) are companies per se, including economic companies
(‘eocnooapcwri mosapucmea’) and production cooperatives (‘eupobnuui xoonepamusu’). In
European countries, companies and partnerships exist as separate business forms and have

distinctive features.

4<“Model Business Corporation Act,” American Bar, Accessed 1 March 2020,
https://www.americanbar.org/content/dam/aba/administrative/business _law/corplaws/2016 mbca.authcheckdam.pdf
42“Corporations,” Legal Information Institute, Accessed 1 March 2020,

https://www.law.cornell.edu/wex/corporations.
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1.2.1. Definition and features of the company and its correlation with the concept of
‘legal entity’

Companies are considered as legal entities if they are created on the basis of an
establishment act and articles of association by individuals or entities in order to implement goals
or perform certain business operations. Corporations can be founded mostly in one of the legal
forms such as limited liability company and joint-stock company.*® Article 48 of the Treaty
establishing the European Community states that ‘companies’ and ‘firms’ shall mean companies
and firms operating on the basis of civil and commercial law, including cooperative societies and
other legal entities governed by private or public law, except for non-profit legal entities.**
Companies or firms established under the law of a Member State and having their own registered
office, central administration or principal place of business within the Community are given the
same powers as natural persons of that Member State. Therefore, from the above provisions, the
following features of commercial entities that are subject to the law of the European Union can be
defined: 1) the organization in accordance with the legislation of one of the EU Member States; 2)
the presence in the EU of at least one of three attributes: a registered location, a central
management authority or a principal place of business; 3) the focus of activities on profit; 4)
recognition by a legal entity in accordance with lex societatis (the law applicable to that person).*

In Ukrainian law, the term ‘company’ is used, but there is no such legal form of a legal
entity under civil and economic law in Ukraine. This statement was made under the analysis of
Ukrainian Civil*® (article 84) and Economic Codes (part 5 of article 63)*’. For example, according
to the Civil Code, a company could be defined as entrepreneurial company (‘rnionpuemnuyvre
mosapucmeo’) which goal is to get profit and its subsequent distribution between participants, it
can only be created as economic companies — ‘eocnooapcwki mosapucmsa’ (general partnerships
— ‘noeni mosapucmea’, limited partnerships — ‘komanoumni mosapucmsa’, limited or additional
liability companies — ‘mosapucmea 3 dooamkosoio ma obmedxncernoo sionosioanrpHicmio’, joint-
stock companies — ‘axyionepni moeapucmea’) Or production cooperatives — ‘supobHuui
koonepamueu’. Pursuant to the Economic Code, “a corporate enterprise (‘kopnopamuene

nionpuemcmso’) s formed, as a rule, by two or more founders by their joint decision (agreement),

“Armand Krasniqi, “Legal or business personality of the commercial companies according to business law in
Kosovo,” International Journal of Sciences: Basic and Applied Research (2016): 5.

4 “Treaty establishing the European Community (Consolidated version 2002),” EUR-Lex, Accessed 1 March 2020,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12002E%2FTXT.

4 Moguan O. O., “TIOHATTS «KOMIIaHis» Ta HOro TIiyMauyeHHs B 3aKOHOIABCTBI CBPOIECHKOTO COM03y Ta YKpainu,”
Hayxosi 3anucku (2003): 245.

46« luBinbHUIA KOJIEKC Vkpainu,” 3aKOHOIaBCTBO VYkpaiunuy, Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/435-15.
4“Tocmomapchkuii  kojekc  Ykpainm,”  3akoHomaBcTBo  Ykpaimm, Accessed 1  March 2020,

https://zakon.rada.gov.ua/laws/show/436-15.
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acts on the basis of merger of property and / or commercial or labor activity of founders
(participants), their joint management of affairs on the basis of corporate rights, including through
the bodies they create, the participation of the founders in the distribution of income and risks of
the enterprise. Corporate enterprises are cooperative enterprises, enterprises created in the form of
economic companies, as well as other enterprises, including those based on the private property of
two or more persons.” Therefore, according to Ukrainian law, ‘entrepreneurial companies’ under
the CC of Ukraine and ‘corporate enterprises’ under the EC of Ukraine are companies.

Most legal entities in the territory of Ukraine for the purpose of carrying out economic
activity are created in the organizational and legal form of an economic company in accordance
with the Law of Ukraine ‘On Economic Companies’.*® According to the article 1 of the mentioned
Law: “An economic company is a legal entity which share (compound) capital is divided into
shares between participants”. They include: joint-stock companies, limited and additional liability
companies, general partnerships, and limited partnerships. Economic companies in Ukraine are
enterprises and organizations established on the basis of agreement by legal entities and citizens
through combining their property and business activities for profit.*°

As stated by Butler, “the modem corporation is one of the most successful inventions in
history”.%% In the contractual theory, a corporation is a set of contracts concluded between
shareholders, creditors, managers, workers and other participants. The contractual relations may
be ensured by the customized agreements or other forms established by the statutory law.°!

Concerning the features of companies, the five core structural characteristics of the
corporation are: (1) legal personality, (2) limited liability, (3) transferable shares, (4) centralized
management under a board structure and (5) shared ownership by contributors of equity capital.>?
In legal doctrine, some scholars highlight only three or even more than five features of the
company. For example, Peter Mantysaari, a Finnish scholar, defines such peculiarities as indefinite
duration, profit orientation and majority rule.>

Overall, we must pay attention to the main characteristics of a company as follows>*:

““TIpo  rocnomapchki ~ ToBapucTBa,”  3akoHOjaBcTBO  Ykpaimu, Accessed 1  March 2020,
https://zakon.rada.gov.ua/laws/show/1576-12.
49 |bid.

50 Butler, H., “The Contractual Theory of the Corporation,” George Mason Law Review (1989): 99-123.

51 Ribstein, L., “Limited Liability and Theories of the Corporation,” Marryland Law Review (1991): 84.

52 Reinier Kraakman, John Armour et al., The Anatomy of Corporate Law. A Comparative and Functional Approach.
Third Edition (2017), 8-12.

% Mintysaari P., Organising the Firm: Theories of Commercial Law, Corporate Governance and Corporate Law
(Springer, Berlin, Heidelberg, 2012), https://link.springer.com/book/10.1007%2F978-3-642-22197-2.

54 « 4 perpetual existence a company is a stable form of business organization”, Amity University, Accessed 1 March
2020, https://www.coursehero.com/file/pd9fap/4-Perpetual-Existence-A-company-is-a-stable-form-of-business-

organization-Its/.
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1.Incorporated association. A company as a legal entity is established when it is
registered under the procedure prescribed by law.

2. Artificial legal person. The company is not a physical person. It cannot act on its own.
It operates through a board of directors appointed by shareholders. It was well defined in Bates V
Standard Land Co.: “The board of directors are the brains and the only brains of the company,
which is the body and the company can and does act only through them”.%® But for some purposes,
a company is considered to be a physical person (transfer the property, to conclude a contract with
third parties, and can sue and be sued on its behalf).

3. Perpetual Existence. Law creates it and law alone can dissolve it.*

4. Limited Liability. The well-known English case (Salomon v A Salomon and Co Ltd)
pays attention to this issue: “It is about the claims of certain unsecured creditors in the liquidation
process of Salomon Ltd., a company in which Salomon was the majority shareholder, and
accordingly, was sought to be made personally liable for the company’s debt. Hence, the issue was
whether, regardless of the separate legal identity of a company, a shareholder/controller could be
held liable for its debt, over and above the capital contribution, so as to expose such member to
unlimited personal liability”.>” Generally, shareholders are not liable for the company’s debts by
their own property.

5.Transferable Shares. All shares are transferable. A Ukrainian scholar, N. Butrin,
defines ‘transferability of shares’ as an ability to make transactions and other actions concerning
such objects.%® Nevertheless, not all shares are tradable. There could be some restrictions in public
markets. Public companies must have tradable shares to sell them on the stock exchange.

6. Separate Property. “As a company is a legal person distinct from its members, it is
capable of owning, enjoying and disposing of property in its own name. Although its shareholders
contribute its capital and assets, they are not the private and joint owners of its property. The
company is the real person in which all its property is vested and by which it is controlled, managed
and disposed of”.>®

7. Delegated Management. The participants of the company create special corporate
bodies for conducting management and actual control. Additionally, not all members participate

in corporate governance.

% 1bid.

%Kuchhal M.C. & Kuchhal Vivek. Business Law, 7th Edition (Vikas Publishing House, 2018),
https://books.google.ru/books?id=64akDWAAQBAJ&hI=ru.

5 'Salomon v Salomon [1897] -~ Case Summary', Lawteacher.net, Accessed 1 March 2020,
https://www.lawteacher.net/cases/salomon-v-salomon.php?vref=1.

8Byrpun H. C., llpasouun ax nidcmasa sunukHenHs ma npununenns kopnopamusnux npae : mac (Kuis, 2014), 34.
59«4 perpetual existence a company is a stable form of business organization”, Amity University, Accessed 1 March
2020, https://www.coursehero.com/file/pd9fap/4-Perpetual-Existence-A-company-is-a-stable-form-of-business-
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Also, according to the scholars, company is correlated with the concept of legal entity by
such criteria as (1) rights and obligations; (2) legal capacity; and (3) legal personhood.®°

So, the company could be defined as an artificial person that is created under the law and
separated from its members who support, own, manage its activities and are not responsible for its
debts and obligations.

Then, it should be mentioned that not all entities can obtain legal entity status. To obtain
such a status, they must correspond to a number of features of a legal entity. From the content of
the Civil Code of Ukraine®, the main features of a legal entity are the following: organizational
unity; the presence of separate property; performance in a civil turnover on his own behalf;
independent liability.

These features are characteristics of many legal systems, i.e. are universal. They give only
the most general idea of the category ‘legal entity’, their purpose is to identify organizations that
can act as independent participants in civil relations. Meanwhile, modern legal entities are
extremely diverse in their legal features: they differ in their structure, forms of ownership,
principles of creation, management and activity. Therefore, it is impossible to resolve the question
of the correlation between the concepts of ‘legal entity’ and ‘corporation’ without resorting to the
classification of legal entities.

Normally, legal entities are traditionally divided into the following types: legal entities
of public and private law - differ in the way of creation, functions and the legal regime of activity;
commercial and non-profit - are divided depending on the purpose of the activity; organizations
and institutions - differ in construction principles.®?

According to the CC of Ukraine, a legal entity of private law is incorporated on the basis
of a private act — memorandum or articles of association (article 87) and legal entity of public law
is created on the basis of the act of the President of Ukraine, government authority, authority of
the Autonomous Republic of Crimea or municipal authority ( article 81). Legal entities of private
law could be split into profit and non-profit entities or organizations and institutions etc.

Therefore, all companies are legal entities of private law, but not every private legal entity
IS a company, as not any legal entity has all features of the company.

Summarizing the above-said, the company (corporation) is an independent commercial

entity that has the rights of a legal entity and carries out its activities for profit. This definition of

80 Adriano, Elvia, “Natural persons, juridical persons and legal personhood,” Mexican Review Law (2014): 108.

1T uBinbHUit KOZEKC VYkpainu,” 3aKOHOJaBCTBO VYkpaiHuy, Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/435-15.

62 Alexander N. et al., “Sector Non-profit Organizations in the Management of Socio-Economic Systems,” Journal of
Legal, Ethical and Regulatory  Issues, 20, 1  (2017), Accessed 2 March 2020,
https://www.questia.com/library/journal/1P4-1987378733/sector-non-profit-organizations-in-the-management.
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the company is generalized. In Ukraine, entrepreneurial companies and corporate enterprises are
companies. Both the Civil and Economic Codes operate different terms in regard to a 'company’,
but under the same meaning.

Corporations are the form of legal entities characterized by the contractual corporate
governance and legal personhood. Concerning other features of companies, they are common for
all described countries. To be a company, entities need to have certain characteristics of their
activity - exclusive business activities that are entrepreneurial in nature and the nature of the
relationship (the share capital must be divided into shares that are vested by owners, which gives
them the ability to participate in management affairs and the right to profit from its activities).
Also, the main feature is ‘limited liability’ — the participants are not liable for companies’ debts
and vice versa. So, the company could be defined as an artificial person that is created under the
law and separated from its members who support, own, manage its activities and are not
responsible for its debts and obligations. All companies are legal entities, but not every legal entity
Is a company, as according to our research legal entities can operate not only as companies but

also in other forms, for example, as non-profit organizations.

1.2.2. Distinction between a company and other commercial entities’ forms

Generally speaking, there are three major types of business forms which allow conducting
trade and commercial activity: (1) sole proprietorship (trader); (2) partnership and (3) corporation.
Inside some categories of the specified entities there are several options.

Sole proprietorship is a form of business that suggests control by exceptionally one owner.
In order to establish sole proprietorships, an individual does not require getting a special legal
document. Moreover, this form of business is not isolated from its owner. It means that the
entrepreneur is completely liable for all debts of its business and its management. However, it
should be specified that if the sole proprietorship is executed under the name, it must be filed to
receive a name certificate.®* According to Andersen, this form of business is easier in relation to
paperwork. The regular operations of the sole proprietorship are organized informally and can be
controlled by the owner’s desires in subject with the legal and tax restrictions. This company

requires paying taxes by specific dates. This company exercises unlimited liability that means the

8 Robison, L., S. Hanson and R. Black, Alternative forms of business organization (November 13, 2013), Accessed
2 March 2020,
https://biz.libretexts.org/Bookshelves/Finance/Book%3A Financial Management for Small Businesses -
Financial Statements and Present Value Models (Robinson et al.)/02%3A Alternative Forms_of Business O
rganizations.

®David Rodeck, “How Successful Are Sole Proprietorships?” Accessed 28 January 2020,
https://smallbusiness.chron.com/successful-sole-proprietorships-24539.html.
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liability for business’ debts extends over the owner’s investments into the company.®® For
example, if the sole proprietorship is unable to pay the debts and fulfill its obligations, the creditors
are entitled to collect the debts from the personal assets which are not the part of the owner’s
business. This feature is the same in general and limited partnerships in regard to general partners.

Another form of commercial entities is partnerships. Partnerships are a form of business
that requires two or more owners. There are several variations of partnership: (1) general
partnership, (2) limited partnership and (3) limited liability partnership (LLP).%® In general
partnerships, all general partners of the company are liable for debts of business and all of them
have the right to bind the partnership. In respect to the management aspect, usually, all partners
are equal in rights, if otherwise is not agreed. The major feature of the general partnership is its
non-transferability. In the case of one partner’s death, the general partnership dissolves.®’

A limited partnership is a form of business that requires one or more general partners and
one or several limited partners. As it is explained by Robison, limited partners possess limited
liability for debts and partnership itself, but they are passive investors, so limited partners do not
take an active part in running the business.®® Limited partners become liable for the debts only at
the rate of their contributions. Limited partnerships are transferable business entities because
general partners can be replaced in them.5°

Limited liability partnership represents a form of business with legal personality that is
usually governed by professionals, for example, lawyers or accountants. The partners here have
unlimited liability for own decisions and acts, but not for the payment of debts or for obligations
of the other partners.’ It is one of the most popular forms in the USA and the UK.

The third major type of legal entity is the corporation. Corporation is interpreted as a legal
entity that is separate and distinct from its owners. The key features of corporations are offered by
Kenton: “A corporation is a legal entity that is separate and distinct from its owners. Corporations

enjoy most of the rights and responsibilities that individuals possess: they can enter into contracts,

% Thomas Andersen, “What form should a new business take?”” Williams, Birnberg & Andersen, LLP, n.d..

% Robison, L., S. Hanson and R. Black, Alternative forms of business organization (November 13, 2013), Accessed
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loans and borrow money, sue and be sued, hire employees, own assets, and pay taxes. Some refer
to it as a ‘legal person’. [...] An important element of a corporation is limited liability, which
means that shareholders may take part in the profits through dividends and stock appreciation but
are not personally liable for the company's debts”.”*

The Lithuanian Civil Code establishes the legal rules for the creation of companies, the
formation of governing bodies, their competence, legal status, as well as the procedure for
liquidation.” Also, the Law ‘On Companies’’® regulates these issues. Additionally, according to
the Law ‘On Companies’ of the Republic of Lithuania, all companies operating in the territory of
the republic have the status of legal entities. There are the following types of share capital
corporations: closed joint-stock company (uzdaroji akciné bendrové - UAB) and joint-stock
company (akciné bendrové - AB). But quite often, in order to use terminology more
understandable in Western countries, they are translated as public limited companies and private
limited companies. And there are such alternatives as limited (KUB - komanditiné iikiné bendrija),
general (TUB - tikroji iikiné bendrija) and small (MB - maZoji bendrija) partnerships.’* They are
all legal entities.

In Germany, general partnerships are related to the legal entities based on the German
Commercial Code.”™ According to paragraph 105(1), the goal of general partnerships includes the
establishment and regulation of the trade relations between partners. As stated by Wooldridge,
“there are a considerable number of ordinary or general commercial (trade) partnerships in
Germany, but this entity does not appear as popular as the private limited liability company
(GmbH) at present. This is probably because many businesspeople currently fear the possible
consequences of unlimited liability”.”® In Germany, the general partnerships do not have their
own legal status.”” Their status depends on the legal status of all partners. At the same time, a
general partnership still remains a legal entity if it concerns to the liability of a company before

the German Court. Partners working in general partnership in Germany have equal rights in

"Kenton, W., Corporation (2019), Accessed 29 January 2020,
https://www.investopedia.com/terms/c/corporation.asp.

2“Civil  Code of the Republic of Lithuania,” WIPO, Accessed 28 January 2020,
https://www.wipo.int/edocs/lexdocs/laws/en/It/1t073en.pdf.

8 “Law On Companies of the Republic of Lithuania,” E-seimas, Accessed 16 February 2020, https:/e-
seimas.lrs.It/portal/legal Act/It TAD/TAIS.106080/ijtiWHwizy.

 Bité, Virginijus, “Impact of EU Membership on regulation of Lithuanian close companies: enrichment or legal
irritants?” quoted in The Consequences of Membership in the EU for new Member States — structural, political and
economic changes, by Barbara Mielnik,101-109. E Publishing. Legal and Economic Digital Library. Faculty of Law,
Administration and Economics of the University of Wroclaw (2017): 102.

“Handelsgesetzbuch,” TRANS-Lex, Accessed 12 February 2020, https://www.trans-lex.org/600200/_/german-
commercial-code/.

6 Wooldridge, F., The general partnership in German law, (Amicus Curiae, 2009), 11.

7 German Business Law. n.d., Accessed 26 January 2020, http://www.germanbusinesslaw.de/.
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making managerial decisions and acting on the behalf of a company.’® In Germany, the structure
of a partnership is frequently more flexible than the structure of a corporation and its incorporation
less formal. As opposed to corporations, the partnership itself is not a legal entity but partly dealt
with as if it was.’® “In partnerships limited by shares (Kommanditgesellschaft auf Aktien, KGaA),
at least one partner must have unlimited liability towards the creditors of the company (the general
partner, Komplementdr). The limited partners (Kommanditaktiondre) participate in the registered
share capital of the partnership in the same way as shareholders in an LLC, without being
personally liable for the liabilities of the company. [...] Since any legal person (corporation or
partnership) may be the general partner, this legal form makes it possible to limit the personal
liability of the investors. However, there are far fewer partnerships limited by shares than
corporations and general partnerships in Germany”.8

In some European countries, there are separate ‘trade (commercial) partnerships’ (general
and limited partnership) and ‘economic companies’ (joint-stock company, limited liability
company and additional liability company). The Belarusian scientist Funk explains this division
as follows: the use of two terms to define these types of companies is based on the old German
division of partnerships into ‘personal (individual) partnerships’ (Personelgesellschaften) and
‘capital’ ones (Kapitalgessellschaften), however, the scientist notes that such separation is
artificial enough, therefore neither the legislator of Ukraine nor the legislator of the European
Union has taken care to fix the differences of one term from another.8!

In Ukrainian law, there is a single legal term — “economic companies”, and the following
types are distinguished: joint-stock company, limited liability company, additional liability
company, general and limited partnerships.82

The legal status of members of general partnerships and general members of limited
partnerships is, first and foremost, influenced by the fact that, according to the current legislation
of Ukraine, these companies are recognized as legal entities. On the one hand, a legal entity exists
irrespective of the composition of the participants, has some autonomy from them, and can exist
forever; has an independent will that does not coincide with the will of individual participants; on

the other — the legal entity’s property is separated from the participants’ property; has the right to

BLawyers Germany, “General Partnerships in Germany” (2015), Accessed 26 February 2020,
https://www.lawyersgermany.com/general-partnerships-in-germany.

" Warth & Klein Grant Thornton, “Doing Business in Germany,” (2017), 13.

8Hogan Lovells, “Doing Business in Germany,” Accessed 26 February 2020,
https://www.hoganlovells.com/~/media/germany_folder-for-german-

team/broschueren/brochure _doing_business_in_germany.pdf

81 dynk 5. U., Buowt xossticmeennvix obujecms u mosapuwecme 6 npase Pecnyonuxu Benapycw, (Munck: Pen.
KypH. «IIpomblieHHO-TOproBoe mpasoy, 2004), 34.

8 Kocryp O. JI., “OcobnMBoCTi NpaBoOBOro CTaTyCy arpapHUX FOCMOPapChKUX TOBAPHCTB B YKpaiHa Ta KpaiHax
CHJL,” Bicnux Yoiceopoocvrkozo Hayionanvrnozo Yuisepcumemy (2014): 449,
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enter into agreements not prohibited by law on their own behalf; can act as a plaintiff and defendant
in the judicial authorities on its own behalf.2 General and limited partnerships operate on the basis
of a founding agreement, except for a limited partnership with one general partner, which is their
sole constituent document.84

Therefore, the Law of Ukraine ‘On Economic Companies’ (part 3 article 1) stipulates that
general and limited partnership as well as limited liability, additional liability and joint-stock
companies are covered by the notion ‘economic companies’. But a Ukrainian scholar, S.
Kravchenko states that general and limited partnerships are not companies because they do not
have appropriate corporate bodies, and the relationship between the parties is primarily
contractual. Accordingly, and corporate relations in such partnerships do not arise.®®> P. Stepanov,
another Ukrainian scholar, also does not recognize general and limited partnerships as companies.
In his opinion, general and limited partnerships are a transition form from a simple partnership to
a corporation.®® We agree with both scholars. Moreover, general partnerships do not have such
features of the company as limited liability of members as well as general partners in limited
partnerships. Generally, participants conduct business in common. So, it is appropriate to
distinguish these types of business forms because of distinctive peculiarities (despite the fact that
companies and partnerships are legal entities). In addition, it will be wise to abolish the Law ‘On
Economic Companies’, which was adopted in 1991, and approve a new legal act for the legal
regulation of general and limited partnerships since there are special laws regulating the activities
of economic companies such as ALCs, LLCs and JSCs which we will analyze further.

In closing, it is worth mentioning that a sole trader is an alternative to a company due to
its unlimited liability and a form of an individual. LLP is a common alternative in the UK and the
USA. It has limited liability and legal personality, that’s why it could be considered as a modified
company. Also, legislation of Ukraine and EU are different in the status of ‘general and limited
partnerships’. According to Ukrainian legislation, the company includes partnerships because of
the legislative prescription. In EU countries, partnerships are an option another than the company.
They are characterized by the contractual basis and absence of legal personality (this feature
refers to not all EU countries). Also, the members carry out business in common. General partners
have unlimited liability in general partnership while limited partners in limited partnerships are

limited liable. To approximate the legal regulation of economic companies in Ukraine to EU

8 10pkesmu FO. M., TIpaBoBuii cTaTyc y4acHHKIB TTOBHHX TOBAPHCTB Ta MOBHUX yJAaCHHUKIiB KOMAHIHTHHX TOBAPHCTB
3a 3aKOHOJABCTBOM YKpaiuu,” Haykosutii gicnuk Xepconcvkoeo oepacasrozo yrisepcumenty (2015): 118.
8 bid,19.
8 Kpaguenko C. C., “IOpuanuHa npupoja NpaB y4acHUKIB TOCTOAAPChKMX ToBapuCTB” (aBTOped. muc., [r-m
Oepoicasu i npasa im. B. M. Kopeywkozo, 2007), 10.
8 Cremanos I1.B., Kopnopayuu 6 poccuiickom epaxcoarckom npage Ned (Mocksa, 1999), 11-15.
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Member States’ legislation, it is necessary to distinguish the partnerships (general and limited)
from the term ‘economic companies’, consider them as alternatives to companies because of

different features and adopt the new legal act that will regulate their status.
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2. TYPOLOGY OF COMPANIES IN THE BUSINESS MARKET

2.1. The main criteria for classifying companies in the legal doctrine and legislation

Classification of the types of companies that is grouping them according to certain
characteristics is very important in order to ensure a unified state accounting and identification of
companies. Grouping will help to obtain statistical information about the number of entities in
regions, the types of their economic activity, organizational and legal forms of economic activity
in an official way, as well as continuous and selective surveys, interaction with the information
systems of other governmental authorities.®” However, there is a diversity of approaches to
classifying the types of companies that causes unnecessary confusion, interferes with the formation
of the fundamental knowledge and has an influence on the practical field. The main criteria for

classification are introduced below.

2.1.1. Differentiation by the size of companies

The classification of EU companies is formed not only taking into account legislative
requirements, but also bearing in mind accounting goals, which result in the differentiation of
companies by their size, including several criteria. It is appropriate to analyze the typology of EU
companies on the basis of the requirements of Directive 2013/34/EU of the European Parliament
and of the Council of 26 June 2013. The Directive 2013/34/EU classifies companies into micro,
small, medium and large.®8 There are three criteria for this: balance sheet currency; net turnover;
average annual number of employees (Table 2.1). Also, this classification has practical
manifestation due to the fact that accounting is one of the main aspects of companies’ operation.
Table 2.1. Criteria under the Directive 2013/34 / EU:®

Indicator Company categories *
Micro Small company Medium Large
company company
company Recommended Upper
values border**
Balance sheet currency, € | <0,35 <4 <6 <20 >20
million

8 II3106a C. I'.,“IIpaBoBi OCHOBH CHCTEMATHKH BU/IIB HiAIPHEMCTB,” 306HiluHs Mop2iens: eKoHoMIKa, (hinancu, npaso
(2014): 156.

8 «Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial
statements, consolidated financial statements and related reports of certain types of undertakings,” EUR-Lex,
Accessed 11 March 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013L0034
89Zubilevych, S.,"Oblikova Dyrektyva YeS, yii vplyv na sklad i zmist zvitiv yevropeiskykh kompanii ta perspektyvy
dlia Ukrainy" [EU Accounting Directive, its impact on the structure and content of the reports of European companies
and prospects for Ukraine], Bukhhalterskyioblikiaudyt, 7 (2014): 5.
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Net turnover, € million <0,7 <® <12 <40 >40

Average number of | <10 <50 - <250 >250
employees during the
financial year, persons

* If two of the three criteria are exceeded, the company will move from one category to another within two
financial years.
** An EU Member State has the right in its legislation for small companies to increase the recommended

values to the maximum possible.

The classification of companies is carried out in order to establish the requirements for the
composition and content of their annual reporting. However, there are companies for which the
criteria considered are not relevant, they include public-interest entities. These include:

— companies whose securities are admitted to trading on the regulated market of any
Member State;

— credit institutions;

— Insurance organizations;

— other companies, for example, because of the nature of the business, their size or the
number of employees. The specific list of such entities is governed by the laws of the
EU Member States®.

In Figure, a schematic presentation of the classification of companies in EU Member States
is based on the principles of the Directive 2013/34/EU, which are made in accordance with the
requirements for the composition and content of the reports®.

Figure No. 1 Schematic presentation of the classification of companies in EU Member
States on the basis of the principles of the Directive 2013/34/EU:

EU companies

Public-interest entities

% bid.

%1 “Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial
statements, consolidated financial statements and related reports of certain types of undertakings,” EUR-Lex,
Accessed 11 March 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013L0034
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The composition of the financial statements of small companies cannot be altered by the
law of EU Member State. However, medium and large companies of public interest have the right
to introduce other financial statements.%2

In relation to the principles of the Directive 2013/34/EU, a requirement is made for the
classification not only of individual companies, but also of groups of companies (Table 2.2.).

Table 2.2. Criteria for groups of companies under the Directive 2013/34/EU:%

Indicator* Small groups of companies Medium groups of Large groups of
companies companies
Recommended Upper border
values
Balance sheet <4 <6 <20 >20

currency, € million

Net turnover, € <8 <12 <40 >40
million
Average number of <50 - <250 >250

employees  during
the financial vyear,
persons

To add, small-group parent companies are exempt from the obligation to prepare
consolidated financial statements, except where any subsidiary is a public interest entity. Such
exemption is not currently used in Greece, Estonia and Romania®*.

The Directive also allows at the national level to exempt medium-sized companies from
the obligation to prepare consolidated financial statements (except where any subsidiary of the
group is a matter of public interest).

For 2020, the level of corporate relations regulation in Ukraine cannot be considered
perfect and effective.

The analysis of the current legislation of Ukraine showed that, as of 2020, the division of
companies is submitted in accordance with the definition of categories of economic entities

(‘subjects of management’ — ‘cy6 ‘exkmu cocnooapiosanns’ in the EC). In Ukraine, these positions

92 Zubilevych, S.,"Oblikova Dyrektyva YeS, yii vplyv na sklad i zmist zvitiv yevropeiskykh kompanii ta perspektyvy
dlia Ukrainy" [Account the EU Directive, its impact on the structure and content of the reports of European companies
and prospects for Ukraine], Bukhhalterskyioblikiaudyt, 7 (2014): 6.
% 1hid.
% Holov S., “Rehuliuvannia bukhhalterskoho obliku i audytu v YeS ta vyklyky dlia Ukrainy, ” Bukhhalterskyi oblik i
audyt,10 (2014): 3-13.
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are set out in Part 3 of article 55 the Economic Code of Ukraine.?® The main criteria of this division

are set out in table 2.3.

Table 2.3. Categories of economic entities (‘subjects of management’) in Ukraine in accordance

with the provisions of the Economic Code of Ukraine:*

Indicator Categories

Micro Small Medium-sized Large
Annual income from | <2 <10 <50 >50
any activity, €
million
Average number of | <10 <50 <250 >250
employees for the
reporting period
(calendar year,
persons)

Comparing the data presented in tables 2.1 and 2.3. there is a significant discrepancy
between the number of criteria used to classify companies in Ukraine under the EC (two versus
three in the EU) and the values of annual income for micro, medium and large enterprises to those
imposed by the Directive 2013/34/EU.

Nevertheless, on 5 October 2017, the Law of Ukraine ‘On Amending the Law of Ukraine
‘On Accounting and Financial Reporting in Ukraine’®” concerning the improvement of certain
provisions’ was adopted.®® According to part 1l of ending and transitional provisions, it took effect
on 1 January 2018 (some provisions became effective on 1 January 2019) and provided the
classification of enterprises with the same categories and indicators prescribed by the Directive
2013/34/EU. So, Ukraine has finally harmonized this classification in the line with EU law, but
which has differences in regard to the classification under the Economic Code. We have to apply
the above-mentioned Law as a special act in the sphere of accounting and financial reporting in

Ukraine.

S“Tocomapchkmii  Komekc  Ykpaimm,”  3akoHomaBcTBo  YKpainm,  Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/436-15

% Zubilevych, S.,"Oblikova Dyrektyva YeS, yii vplyv na sklad i zmist zvitiv yevropeiskykh kompanii ta perspektyvy
dlia Ukrainy" [Account the EU Directive, its impact on the structure and content of the reports of European companies
and prospects for Ukraine], Bukhhalterskyioblikiaudyt, 7 (2014): 6.

7 “TIpo BHecenns 3miH 10 3akoHy Ykpainu “TIpo Gyxranrepcbkuii o6Jik Ta (piHAHCOBY 3BITHICTE B YKpaiHi” 10710
YAOCKOHAJIEHHS TIEAKUX MOJIOKEHD,” 3aK0HO1aBCTBO VYkpainu, Accessed 11 March 2020,
https://zakon.rada.gov.ua/laws/show/2164-19

% “TIpo GyxranTepchkuil 06K Ta (piHAHCOBY 3BiTHiCTH B YKpaini,” 3akoHonascTBo Ykpainu, Accessed 11 March
2020, https://zakon.rada.gov.ua/laws/show/996-14
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Also, Ukrainian legislation introduces the ‘public-interest companies’ as well. For instance,
the Law of Ukraine ‘On Accounting and Financial Reporting in Ukraine’, inter alia, the article 1
defines that they are “enterprises - issuers of securities whose securities are admitted to trading on
the stock exchanges or in respect of securities of which the public offer has been made, banks,
insurers, non-state pension funds, other financial institutions (except for other financial institutions
and non-state pension funds belonging to micro-enterprises and small enterprises) and enterprises
that, according to this Law, belong to large enterprises”.

In the EU, the concept of SMEs (small and medium-sized enterprises) has a special place,
but it should be noted that, in EU countries, state laws approve their rules of registration and
company names.

Thus, most EU Member States have their own criteria for classifying businesses as small
and medium-sized businesses. There is no definition of a medium-sized business in Sweden. Small
businesses include companies with fewer than 50 employees, annual revenue of SEK 50 million
(EUR 5.31 million) and a balance sheet currency of SEK 25 million (EUR 2.66 million). This
definition is a consequence of an economic system that has many small businesses operating in
the services and new technologies sectors®®.

Norway is characterized by a division into small, medium and large companies, which is
independent of revenue or balance sheet currency. Small business is considered to be one that has
from 1 to 19 employees, medium - from 20 to 99 workers, and large - more than 100 employees.1®

It is worth mentioning that the above-mentioned SMEs were costly and difficult to be
operated across borders and a small number of them invested abroad. It was caused by a lot of
factors, for example, the diversity of national company law included legal and administrative
requirements. The costs for legal advice and translation were likely to be particularly high for
groups of companies since any SME parent company had difficulties with requirements for each
subsidiary it tried to create in another MS.*0?

“The economic role of SMEs has given a fresh impetus to business organization law
reforms. Over the past decade, SMEs have attracted increased attention in recognition of their

major employment-generating abilities and their contribution to innovation and economic

% Mapymak $. C., “Hosi opranizauilino-npasosi ¢gopmu ToBapucts B €Bponeiickkomy Corosi,” FOpuduunui
Haykosuil enexmponnuil scypran, 3 (2017): 48.

100 1bid.

1“Impact Assessment Accompanying the document Proposals for a Directive of the European Parliament and of the
Council on single-member private limited liability companies,” EUR-Lex, Accessed 25 March 2020, https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014SC0124&from=EN.
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growth.”1%2 In order to create appropriate conditions for their function, policymakers at both the
international and national levels should have found the most efficient business forms of companies.

The European Commission was trying to create an appropriate environment for companies,
especially SMEs. “In particular, a number of SME-relevant actions were set out in the
Communication on “An Integrated Industrial Policy for the Globalization Era”, one of the Europe
2020’s seven key flagship initiatives. The review of the Small Business Act and the Single Market
Acts | and 111% also included actions focused on improving access to finance and making further
efforts to reduce the costs of doing business in Europe.”%

Attempts were made by the Commission to adopt proposals for a European Private
Company Statute (SPE). After the withdrawal of these proposals, the Commission continued to
elaborate measures to provide flexible and simple rules across the EU appropriate to the needs of
SMEs. The main focus was, in particular, on obstacles in relation to the establishment and
operation of subsidiaries of SMEs abroad.'®

So, there were suggestions concerning the establishment of national company law forms
for single- members private LLCs with harmonized conditions concerning the registration process
and minimum capital. “The costs of implementing the proposed rules at national level depend on
the existing level of minimum capital and the digitalization of national company registration
processes. For many MS that already have direct on-line registration procedures and minimum
capital requirements of €1, the costs are low.” [...] As a result, nowadays, there are such single-
members private LLCs as ‘société privée a responsabilité limitée unipersonnelle’ in Belgium,
‘eononuuno Opyscecmseo ¢ oepanuyena omeosoprocm’ in Bulgaria, ‘entreprise unipersonnelle a

responsabilité limitée’ in France, ‘societa a responsabilita limitata unipersonale’ in Italy, etc.%®

102 \vermeulen, E. P. M., The Evolution of Legal Business Forms in Europe and the United States: Venture Capital,
Joint Venture and Partnership Structures (The Hague: Kluwer Law International, 2003), 18-19,
https://books.google.lt/books?id=rGbN_RIPmgC&pg=PP1&Ipg=PP1&dg=Vermeulen+The+Evolution+of+Legal+
Business+Forms+in+Europe+and+the+United+States:+Venture+Capital,+Joint+Venture+and+Partnership+Structur
es&source=bl&ots=6grtqgasUhr&sig=ACfU3U1gSxDCA8dMaiS2DBAOP1dASyphw&hl=It&sa=X&ved=2ahUKE
wjVyt71ga70AhXWAXAIHYpLDIY Q6 AEWANOECA4QAQ#V=0nepage&g=Vermeulen%20The%20Evolution%20
0f%20L egal%20Business%20Forms%20in%20Europe%20and%20the%20United%20States%3A%20Venture%20C
apital%2C%20Joint%20Venture%20and%20Partnership%20Structures&f=false.

108 COM(2010) 614.; COM(2011) 78, 23.2.2011.; COM(2011) 206, 13.4.2011; COM(2012) 573, 3.10.2012. quoted
in “Impact Assessment Accompanying the document Proposals for a Directive of the European Parliament and of the
Council on single-member private limited liability companies,” EUR-Lex, Accessed 25 March 2020, https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014SC0124&from=EN.

104 “Impact Assessment Accompanying the document Proposals for a Directive of the European Parliament and of the
Council on single-member private limited liability companies,” EUR-Lex, Accessed 25 March 2020, https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014SC0124&from=EN.

105 | hid.

106 |hid.
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107 and in the

In the course of the reform of EU corporate law, the Twelfth Directive
subsequent Directive 2009/102/EC18, fixed the possibility of creating a joint-stock company with
one participant (as well as limited liability companies). The peculiarity of such a joint-stock
company is that it is subject to the rules applicable to a limited liability company with one
participant. This rule was designed to create additional guarantees for creditors.

On the whole, the aim of Directive 2013/34/EU is to achieve a high level of harmonization
of the composition and content of European companies' reports, while reducing the administrative
burden of reporting to small businesses. The implementation of the Directive involves the
classification of companies and groups by the relevant criteria and its close relationship with the
volume of financial statements. The main categories are public interest entities and other
companies, which are divided into micro, small, medium and large, based on three criteria:
balance sheet currencies; net turnover; average annual number of employees. There is a
significant discrepancy between the number of criteria used to classify companies in Ukraine
under the Economic Code (two versus three in the EU) and the values of annual income for micro,
small, medium and large enterprises to those imposed by the Directive 2013/34/EU. However, the
Law of Ukraine ‘On Amending the Law of Ukraine ‘On Accounting and Financial Reporting in
Ukraine’ concerning the improvement of certain provisions’ put this classification in the line with
EU law and has a priority over the Economic Code of Ukraine in the application.

In Ukraine, the requirements for a corporate report-out-of-government entity apply only
to public interest entities that are prescribed in the Law of Ukraine ‘On Accounting and Financial
Reporting in Ukraine’.

Besides, SMEs take a special place in the national corporate law of EU Member States.
Most EU countries have their own criteria for classifying businesses as SMEs. Moreover, the
appearance of single-members private LLCs has led to the creation of the harmonized conditions

for SMEs operation across borders.

2.1.2. Classification of companies based on the mode of incorporation

There are no precise criteria for the classification of companies. Scholars highlight various
criteria in different countries. National legislative acts provide for own categorizing. One of the

criteria is the mode of incorporation that has been become popular in common law countries. The

107 «Twelfth Council Company Law Directive 89/667/EEC of 21 December 1989 on single-member private limited-
liability companies,” EUR-Lex, Acessed 1 March 2020, https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX%3A31989L0667.

108 «Directive 2009/102/EC of the European Parliament and of the Council of 16 September 2009 in the area of
company law on single-member private limited liability companies,” EUR-Lex, Accessed 7 February 2020,
https://eur-lex.europa.eu/legal-content/GA/TXT/?2uri=CELEX:32009L0102.
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main reason for such classification is to maintain the homogeneity and to analyze the current
situation on the contemporary incorporation of companies in Europe in the present-day conditions.

The incorporation is a legal process concerning the formation of a new company. The
common law system defines such companies on the mode of incorporation as chartered, statutory
and registered companies. Chartered companies were one of the first created companies. “A
Company is incorporated by a charter granted by Monarch and is regulated by that charter. The
powers and nature of the business of a chartered company are defined by the charter which
incorporates it. A chartered company has wide powers. It can deal with its property and bind itself
to any contracts that any ordinary person can. In the case when the company deviates from its
business as prescribed by the charter, the Sovereign can annul the latter and close the company.”%®
Examples of chartered companies are East India Company in 1600; German East Africa Company
in 1884; Companhia de Mog¢ambique in 1888, etc.

In addition, “the state’s veto power over incorporation can be traced to the incorporation
of state-chartered companies in the Middle Ages. For companies to be recognized as independent
legal entities and for them to freely sell their shares, they required state approval (concession).”*1?

A statutory company is created and governed by the provisions of the special legislative
act. This company does not have any memorandum or articles of association. “They derive their
powers from the Acts constituting them and enjoy certain powers that companies incorporated
under the Companies Act have.”** A good example is the Industrial Finance Corporation of India
(IFCI).

The last kind of company is registered companies. The company starts existing in the event
of the registration of certain documents under the company acts. Such companies are considered
as a company only when they are registered, and a certificate of incorporation has been issued by
the Registrar. This is the common mode of incorporating a company in Europe.

As an example, “the shift from the concession to the free registration system in France in
1867 was induced by the expansion of activities of English companies on the continent. Germany
soon followed suit with an amendment of the general commercial code for all of Germany in

1870.12 The evolution of the principle of free incorporation was different in the United States

1%Manjeet  Sahu,  “Classification ~ of  companies,” SSRN  Electronic ~ Journal  (2012): 3,
https://www.researchgate.net/publication/272300622 Classification_of Companies.
110 pistor, K. et al., “The Evolution of Corporate Law: a Cross-Country Comparison,” The University of Pennsylvania

Journal of International Economic Law 23, 4 (2002): 13,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=419881.
MManjeet  Sahu,  “Classification  of  companies,”  SSRN  Electronic ~ Journal  (2012): 3,

https://www.researchgate.net/publication/272300622 Classification_of Companies.

112 pistor, K. et al., “The Evolution of Corporate Law: a Cross-Country Comparison,” The University of Pennsylvania
Journal of International Economic Law 23, 4 (2002): 14,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=419881.
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(without special state confirmation). “When different states began to enact general corporate laws,
most companies were incorporated by a special bill adopted by parliament.”*'® Therefore, States
adopted corporate legal acts and allowed companies to be registered under these laws.

When establishing the registration method, a legal entity (inter alia, company) is considered
to be created since its registration by the authorized state body. The registration procedure for the
creation of commercial and sometimes non-commercial legal entities is provided in almost all
foreign countries. It is the registration procedure that creates the majority of legal entities
(including companies) in Ukraine.

Taking into account the fact that companies may operate at national and supranational levels
in the EU, they have some special features of the mode of incorporation. Generally, legal entities
(especially, companies) are incorporated according to national law, operate and locate throughout
the country with the possibility to create branches, subsidiaries, etc. in other Member States. Every
country provides own forms of companies and the precise procedure of incorporation. Also, there
are supranational corporate forms in the EU that have special rules for the registration and operate
in a different way than national legal entities. First of all, their status is managed by the Council
Regulations, that is EU law, not national legislation of one of EU Member States (but matters not
provided for in the Regulation shall be governed by the law of the country in which the registration
of the legal entity was completed and in which it has its legal address - it is prescribed in the article
2 of the Council Regulation on EEIG '%). Secondly, the mode of incorporation has own specific
features. For example, the supranational corporate form of a legal entity as European Economic
Interesting Grouping is formed through the conclusion of a contract between its members and its
subsequent registration in a Member State in which it has an official address (articles 1 and 6 of
the Council Regulation on EEIG).!*® Participants in the EEIG can be both legal entities and
individuals (article 4 of the Council Regulation on EEIG). In view of the supranational nature of
this legal entity (encompassing several states), it is necessary for at least two of its members to be
registered in different Member States. Moreover, the legal address of the grouping must be in the
territory of the European Union. The EEIG may transfer its location to another Member State in
compliance with the minimum formalities, which distinguishes this organizational form from

classical legal entities whose cross-border movement is difficult and sometimes impossible.

113 Russel Carpenter Larcom, THE DELAWARE CORPORATION, (1937) at 2. New York was the first state to enact
a general corporate law as early as 1811. See “An Act Relative to Incorporations for ManufacturingPurposes”, of 22
March 1811, NY Laws, 34th Session (1811) chap LXCII at 151, quoted in Pistor, K. et al., “The Evolution of
Corporate Law: a Cross-Country Comparison,” The University of Pennsylvania Journal of International Economic
Law 23, 4 (2002): 14, https://papers.ssrn.com/sol3/papers.cfm?abstract id=419881.

114 “Council Regulation Ne 2137/85 of 25 July 1985 on the European Economic Interest Grouping (EEIG),” EUR-

Lex, Accessed 20 April 2020, https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:31985R2137&from=EN.
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Information on the creation or dissolution of any EEIG, other than national publication, shall be
published in the Official Journal of the European Union (article 11 of the Council Regulation on
EEIG).

An example of supranational company is a European Company (SE). The essence of this
company we will view in subchapter 2.2.2. It is worth mentioning that the registration of such a
company is to be published in the Official Journal of the European Union. There is no official
union-wide register, as they are registered in the nation in which their corporate seats are located.®
Companies registered in Member States can generally operate freely in Europe today without the
bureaucratic delays they have previously encountered. Instead of having several subsidiaries or
branches registered in Member States, the European Company solve this inconvenience. The free
movement regime in the European Union leads to the need to create a mechanism by which
businesses can easily move around Europe. A European Company incorporated in Estonia can
conduct business in the UK, for example, without the need to register a branch or subsidiary in the
UK.

Thus, we could indicate that there is a division into national and supranational companies
in the EU that have some distinctive peculiarities of incorporation as well as operation.

The key disputes of the development of EU company law heard by the ECJ concerning the
initial choice of jurisdiction to set up a company and the subsequent transfer of the company's
central management to another country that, however, was not accompanied by the transfer of the
company's registered location.!’

For example, in the case of Centros Ltd v Erhvervs-selskabsstyrelsen'!® on an attempt to
evade the requirements of the Danish minimum share capital by registering a company in the UK,
with a subsequent business in Denmark on behalf of a British company, one rule was stipulated
that the company is able to operate in another Member State through a branch, subsidiary or
agency. Another case is Camera van Koophandel en Fabrieken voor Amsterdam v Inspire Art
Ltd.!*® The case concerned some further aspects of the same problem as in the previous case, but
the Netherlands was the place of business. In addition, this case obliged Member States not to
impose the same duties on the branch of another Member State’s company as on own incorporated

companies.

116 «Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE),” EUR-
Lex, Accessed 11 March 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001R2157.

117 Davies, P.L. et al., Gower and Davies' Principles of Modern Company Law (London: Sweet&Maxwel,
2008),143.

118 “Centros Ltd v Erhvervs-selskabsstyrelsen, Case C-212/97,” EUR-Lex, Accessed 30 March 2020, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CEL EX%3A61997CJ0212

119 “Camera van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd, Case C-167/01,” EUR-Lex, Accessed
30 March 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62001CJ0167
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The Court's decision in all the cases referred to the fact that the Court had taken into account
the real location of the companies. Thus, Article 69 of the Statute for the European Company is
based on court decisions and allows a company to have its registered office in one country and a
central governing body in another.'?

“A common feature for all European jurisdictions is the register of incorporated limited
companies. Such a register is sometimes kept by the Chamber of Commerce but in most cases by
another body (e.g. Companies House in England) despite the co-existence of a Chamber of
Commerce.”*?! Incorporation procedure in England requires the submission of the Articles of
Association, but in addition, it demands registration of some other documents, for example,
Declaration of Compliance and Statement by the First Directors and Secretary, information about
the registered office of a company and payment of the fees, etc. (part 7 of Companies Act 2006).1%2

In some countries, registration is conducted by both the public registrar and the Chamber of
Commerce. In Ukraine, companies are registered in the United State Register of Legal
Entities, Individual Entrepreneurs and Public Organizations of Ukraine.

In the era of global transparency, more and more information about companies and their
owners fall into various registers and become available to any Internet user. Each country or region
has its own reporting rules and requirements for the provision of certain information to be added
to the registers. These requirements also differ depending on the legal form of the company.
European business registers are quite comprehensive and accessible, as the European Union is one
of the main promoters of global tax transparency.?3

On 13 June 2012, the European Parliament adopted the Directive (2012/17/EU) aimed at
establishing a system for the integration of commercial registers. The Directive emphasizes the
need to create a common standard for combining business registers?.

The leading codified act in the field of EU corporate law is the Directive (EU) 2017/1132
of the European Parliament and of the Council of 14 June 2017 relating to certain aspects of

company law (codification)!?. In accordance with the last Directive, companies and their branches

120 “Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE),” EUR-
Lex, Accessed 11 March 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001R2157.

121 “Company incorporation in Europe,” European Law firm, Accessed 22 March 2020, https://www.european-law-
firm.com/quide/incorporating-a-limited-company-in-europe2017.pdf

12«Companies Act 2006,” Legislation - Gov, Accessed 11 April 2020,
http://www.legislation.gov.uk/ukpga/2006/46/contents
123 1pid.

124 «Directive 2012/17/EU of the European Parliament and of the Council of 13 June 2012 amending Council Directive
89/666/EEC and Directives 2005/56/EC and 2009/101/EC of the European Parliament and of the Council as regards
the interconnection of central, commercial and companies register,” EUR-Lex, Accessed 22 March 2020, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L.0017.

125«Directive (EU) 2017/1132 of the European Parliament and of the Council of 14 June 2017 relating to certain
aspects of company law,” EUR-Lex, Accessed 9 February 2020, https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32017L.1132.
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opened in other EU Member States must have a unique identifier that allows them to be uniquely
identified within the European Union. The identifier is intended to be used for communication
between registers through the system of interconnection of registers.'?®

As a result, the Directive regulates the general provisions on the creation, registration and
declaration of nullity of a limited liability company; the procedure for entering data on companies
with limited liability in public registers, the amount of data entered in such registers and the
exchange of public data between different public registers; the law applicable to the branches and
representative offices of limited liability companies opened in a Member State other than the
country of incorporation, and also if such branches and representative offices are opened in a
country which is not governed by the EU law; standardized capital requirements for limited
liability companies; the procedure for the merger and separation of limited liability companies.

Multiple-member companies are also considered in the Directive that has significance
when national laws of an EU Member State require a company to be formed by more than one
member.?’

Thus, the criterion of the mode of incorporation is used in common law countries under
which scholars define chartered, statutory and registered companies. At present, the company is
understood as a registered entity and could be divided into national and supranational types (SE
as a form of supranational company) in EU countries.

We have analyzed, according to the case law, that a company can have its registered office
in one country and a central governing body in another as well as it could be incorporated in one
country and conduct a business through branches, subsidiaries and agencies in another. The
establishment of companies is subjected to certain procedures of incorporation accepted in certain
jurisdictions. It has been established that the foundation of companies is based on the mode of
incorporation. It is up to every country to choose what the information should be placed into the
register. Nevertheless, the EU is one of the main promoters of global tax transparency. That is
why there were steps to create a common standard for combining business registers, especially
with regard to limited liability companies.

2.2. Public and private companies: distinctive rules

The main typology defined in the legislation and legal doctrine of all countries is a
division into private (close) and public (open) companies. In Ukraine and EU Member States’ (but

128 Mapymak $. C., “Hosi opranizaniiino-npaBosi ¢popmu ToBapucts B €Bponeiickkomy Corozi,” FOpuduunui
Hayrosuil enexmpornnuil xcypran, 3 (2017): 48.

127 1bid.
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not in all cases) law, the term “public company” is used to refer to JSCs and the term “private
company” usually means LLCs.

Before reform 2017, bearing shares transferability and possibilities to trade them on the
stock exchange in mind, private companies were limited liability companies (‘mosapucmea 3
obmedicenoro gionosioanvuicmio’) and private joint-stock companies (‘npusamui axyionephi
mosapucmesa’), public companies were public joint-stock companies (‘ny6aiuni axyionepni
mosapucmesa’) in Ukraine. Nowadays, LLCs are private companies (they will be analyzed in the
next Chapter) while public and private JSCs are public companies in Ukraine under the notion
‘private and public companies’ in EU Member States. So, we have conducted a comparative
analysis concerning the distinction between public and private companies in EU countries.

Also, in this paragraph it is necessary to review the legal regulation of private and public
joint-stock companies in the Law of Ukraine ‘On Joint-Stock Companies’ and determine the
amendments after reforms that positively affected on understanding the distinctive features of the

public and private companies in Ukrainian legislation.

2.2.1. Legal Regulation in the Law of Ukraine ‘On Joint-Stock Companies’ before and
after reform 2017

It should be noted that Ukraine's corporate law legislation has been significantly reformed
recently. For a long time, the norms adopted in the 1990s that did not meet the needs of the market
were in force. Business representatives have repeatedly stated that one of the main obstacles to its
development is the imperfection of corporate law!?,

The aim was to make the investment climate in Ukraine more attractive by facilitating its
business activities, improving corporate governance and implementing certain legal institutions
specific to jurisdictions in which the corporate law field is well developed. *2° It all began with the
long-awaited adoption of the Law of Ukraine ‘On Joint-Stock Companies’ on 17 September
2008%°, which became the basis for a radical reform of the system of legal regulation of joint-
stock companies. The law provided an opportunity to solve urgent corporate problems on the basis

of a direct profile law and aimed to minimize the occurrence of corporate conflicts.

128Fepmancekuit A.O. ta IOpumiuena, JI.B.,“AkiioHepHi ToBapuCTBa: TEHJEHIT, TPOOIEMH (DYHKIIIOHYBaHHS Ta
JWBiIeH HA TToNiTHKA,  Cxiona €spona. exonomixa, bisnec ma ynpasninus, 3 (2017): 95.

129 «“Development of Corporate Governance in Ukraine: Legislation and Practices,” Springer, Accessed 28 February
2020, https://link.springer.com/chapter/10.1007/978-3-030-39504-9_13.
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On 22 July 2014, the National Commission on Securities and Stock Market adopted
Decision No. 955 ‘On Approval of the Principles of Corporate Governance’.3! At this stage, there
was a problem of non-compliance with the requirements in the legal regulation of the activities of
companies in Ukraine and the European Community.

Under the Ukrainian Law ‘On Joint-Stock Companies’, JSC can be understood as “an
economic company, which share capital is divided into the established quantity of shares of equal
per value, corporate rights of which are certified by the shares”.**? The Law of Ukraine ‘On JSCs’
defines the procedures of JSC’s creation and procedures of activity. This Law determines the legal
status, rights and responsibilities of shareholders. In addition, the Law regulates the activities of
the JSC, namely: the order of shares alienation of a joint-stock company; increase or decrease of
the share capital; issues of securities, their payment; payment of dividends; volumes and methods
of disclosure on the stock exchange and annual regular volumes of information; suspension and
termination of an activity; concept and functional characteristics of the governing bodies such as
general meeting, supervisory board, executive body, audit committee and the rest.

Two main types of JSC are distinguished as private and public which earlier were called
close and open before the enactment of the Law of Ukraine ‘On JSCs’. Before amendments of
2015 and 2017, they had the following distinctive features:

Article 5. Types of joint-stock companies

1. There shall be public and private joint-stock companies. There shall be no more than

100 shareholders in a private JSC.

2. A public JSC may perform public and private placement of shares. A private JSC shall

perform only private placement of shares. If the general meeting of a private joint-stock

company decides to perform public placement of shares, the articles of association shall

be amended accordingly, including a change of the company type from a private

company to a public one. Changing the company type from private to public shall not be

considered its transformation.**®

Based on a paper “Private and Public Companies under Ukrainian Laws: Notion and Types”
written by 1. Romashchenko®*, the distinctive features of private and public JSC were that public
JSCs could make a public offer and sell shares on the stock exchange in contrary with private JSCs
and they differentiated between each other in numbers of shareholders (no more than 100

shareholders in private JSCs). Private companies, thus, included limited liability and private joint-

18“On  Approval of the Principles of Corporate Governance,” OSCE, Accessed 28 February 2020,
https://www.osce.org/ru/pc/71420.

182TIpo ~ akuiomepni  ToBapuctBa,”  3akoHomaBcTBo  VYkpaimu,  Accessed 28  February 2020,
https://zakon.rada.gov.ua/laws/show/514-17.
18“TIpo  akuiomepni  ToBapuctBa,”  3akoHomaBctBo  VYkpaimu,  Accessed 28  February 2020,

https://zakon.rada.gov.ua/laws/show/514-17.
134 Romashchenko, I., “Private and Public Companies under Ukrainian Laws: Notion and Types,” Taras Shevchenko
National University of Kyiv, (2015): 7.
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stock companies. Public companies were public joint-stock companies.'3® Nowadays, the criterion
to distinguish these types of companies by the number of participants is abolished by the Law ‘On
Amending Certain Legislative Acts of Ukraine on Protection of Investors’ that was adopted on 7
April 2015 and became effective on 1 May 2016.1% Thus, before this date, “only public JSCs may
have shares traded on a stock exchange and may have more than 100 shareholders. If a private
JSC wishes to have more than 100 shareholders and/or to have its shares traded on a stock
exchange, it must be converted into a public JSC, [...] (“and after the adoption of the said-above
Law”), both public and private JSCs may have more than 100 shareholders. Only public JSCs may
have their shares traded on a stock exchange.”**” So, before reform 2017, only public JSCs might
have their shares traded on stock exchanges while the shares of private JSCs were sold and
acquired without involving stock exchanges. Private JSCs were related to private companies as
well as LLCs.

On 16 November 2017, the parliament of Ukraine adopted the Law of Ukraine ‘On
Amending Certain Legislative Acts of Ukraine on the Simplification of Business and Attraction
of Investments by Securities Issuers’, Ne 2210-V111 1*8 that is designed to ensure proper protection
of shareholders' rights and increase the level of transparency of joint-stock companies It has come
into force and some provisions have been effective partially in 2018 and then gradually up to
2019.1%°

The Law of Ukraine ‘On Joint-Stock Companies’ introduced the division of joint-stock
companies into public and private, which is generally consistent with the practice of regulating the
specified legal form in EU Member States’ law. However, the criteria for such separation were the
method of placement of shares and the number of shareholders, while, in accordance with EU law,
the criterion for recognizing a public company is a public offer for the sale of securities of such
company. It should be noted that the corporate rights of members of publicly traded companies
(listed companies) are precisely the subject of harmonization with European law. In view of this,
one of the main prerequisites for further successful harmonization of domestic corporate
legislation with European legislation was to review the dichotomy of the division of joint-stock

companies into public and private ones and to introduce a single criterion for their separation —

135 |bid.

136 “TIpo BHeceHHs 3MiH [0 JeKHX 3aKOHOJAaBUMX aKTiB YKpaiHM 010 3aXUCTy IIPaB iHBECTOPIB,” 3aKOHOHABCTBO
Vxpainu, Accessed 12 March 2020, https://zakon.rada.gov.ua/laws/show/289-19.

137 lvan Romashchenko, Related Party Transactions and Corporte Groups: When Eastern Europe Meets the West
(The Netherlands: Kluwer Law International BV, 2020),
https://books.google.com.ua/books?id=2QXaDwWAAQBAJ&hI=uk&source=gbs_navlinks_s.

138 “TIpo BHECEHHS 3MiH JI0 IEAKUX 3aKOHO/IABYMX aKTiB YKpATHH 11010 CIPOIIEHHS BEJEHHS OI3HECY Ta 3aTyYeHHs
IHBECTHII eMiTeHTaMHu I[iHHUX mnamnepiB,” 3akoHomaBcTBO Ykpainm, Accessed February 20, 2020,
https://zakon2.rada.gov.ua/laws/ show/2210-19.

139 Paciit, B., Ta JI. MockoBuyK., “AHaJli3 Cy4acHUX 3MiH 3aKOHOJIABCTBA IIPO aKIL[iOHEpi TOBapUCTBa B YKpaiHu,”
Tocnooapcwko npaso i npoyec, (2019): 70.
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whether the issuer undergoes the listing procedure. This allowed to avoid unnecessary burdening
of the lion's share of domestic publicly traded companies, which were only formally public.4°

The positive amendments provide for the refusal of fixing the type of companies in their
name. The new wording of the law states that the full name of a joint-stock company should
contain only its organizational and legal form — ‘joint-stock company’.** Their types (private or
public) are mentioned only in the articles of association. Furthermore, according to the new
provisions both private and public joint-stock companies can carry out public placement of
securities using the infrastructure of stock exchanges, but only public joint-stock companies can
make a public offer of securities.

We should understand that under the Law Ne2210-VII1 that came into force on 6 January
2018, those companies whose securities have been listed on the stock exchange (have undergone
a listing procedure), or which have issued a public offer of securities in accordance with the
procedure established by the National Commission on Securities and Stock Exchange are
considered as public. Paragraphs 4,5,6 of part 1l of ending and transitional provisions of the Law
Ne2210-V 111 stipulate that “4.All issuers (except institutes of common investment) that carried out
public placement of securities before this Law took effect are considered as the ones that have not
made public offer of securities, except those issuers that made an announcement that they made a
public offer of securities in the order established by the National Commission on Securities and
Stock Exchange. 5.Issuers who securities are in listing when this Law takes effect are viewed as
the ones that have made a public offer of securities. 6. To joint stock companies that have not made
a public offer of securities the requirements of the Law of Ukraine ‘On JSCs’ is applied in part of
regulation of private JSCs.”

So, we have a situation when both private and public JSCs (all JSCs) may have their shares
traded on stock exchanges, but only public JSCs can make an offer of securities to public, therefore
have their securities listed on stock exchanges, and be regarded as listed companies. Based on such
changes, public JSCs today should be considered as listed public companies, and private JSCs as
non-listed public companies. Thus, JSCs as public companies could be listed and non-listed.#? At

140“TIpo BHeceHHs 3MiH 10 AEAKHX 3aKOHOAABYHX aKTiB YKpaiHM 10J0 CIPOIIEHHS BEIEHHs Oi3HECY Ta 3aaydeHHs
IHBECTHII eMiTeHTaMu I[iHHUX TanepiB,” 3akoHomaBcTBO Ykpainu, Accessed February 20, 2020,
https://zakon2.rada.gov.ua/laws/ show/2210-19.

141 “3MiHum B AiSUTLHOCTI aKIlIOHEPHUX TOBAPHCTB — CIIPOIIEHHS BEIEHHs Gi3HeCy UM 3any4eHHs inBectuiii?” SAAD
Legal, Accessed 22 April 2020, https://www.saad.legal/zmini_2210/.

142 lvan Romashchenko, Related Party Transactions and Corporte Groups: When Eastern Europe Meets the West
(The Netherlands: Kluwer Law International BV, 2020),
https://books.google.com.ua/books?id=2Q XaDWAAQBAJ&hI=uk&source=gbs_navlinks_s.
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present, according to the part 2 of article 5 of the current Law ‘On JSCs’, a public offer is the main
one feature to distinguish private and public JSCs.}#®

To summarize, after 6 January 2018 “both public and private JSCs may have more than 100
shareholders and may have their shares traded on a stock exchange. Public JSCs are JSCs that have
made or are presumed to have made the public offering of their shares. Their characteristics are
such that they may also be referred to as listed companies.”44

Unfortunately, there were the so-called ‘formal’ public JSCs that had not made a public
offering of the shares, their shares had not been listed and they had not notified the National
Commission on Securities and Stock Exchange that they are considered to be public. They just did
not bring their names and constituent documents to change. So, in fact, they are not public JSCs
and, accordingly, they cannot be considered as listed companies and subject to requirements for
private joint-stock companies, because their securities were sold on the stock exchanges, but not
listed. During 2018, some public JSCs made an announcement to the National Commission on
Securities and Stock Exchange to view them as public JSCs according to the Order ‘On Publication
of a Notice by the Issuers of Securities Who Are Considered as Those Who Made a Public Offer
of the Securities’, adopted by the above-mentioned Commission.}* But, in practice, we could
assume that not all of them made such an announcement and still subject to requirements for
private JSCs.

All in all, private and public JSCs differentiated by the number of shareholders (before

2016) along with other criteria as carrying out public offering, trading shares on the stock
exchange, etc. Private JSCs were essentially private companies in the line with LLCs while public
JSCs — public companies. After reform 2017, the amendments gave the possibility to private JSCs
to trade their shares on the stock exchange. Thus, both public and private JSCs are public
companies according to Ukrainian law. To be more concrete, public and private placement of
shares is allowed in private and public JSCs, but public offering is allowed only in public JSCs.
In pursuant to our research, private JSCs could be considered as non-listed companies while
public JSCs are listed due to the fact that only public JSCs can make an offer of securities to
public, therefore have their securities listed on stock exchanges, and be regarded as listed
companies. Generally, to distinguish public and private JSCs, the criterion of a possibility to

perform a public offer is employed.

14TIpo  akuiomepni  ToBapuctBa",  3akoHomaBcTBO  VYkpaimu,  Accessed 28  February 2020,
https://zakon.rada.gov.ua/laws/show/514-17.
144 |bid.

145 “ITopsinok ONPUITIOIHEHHS MOBIOMJIEHHS EMITEHTAMH IIIHHUX TATIEPIB PO Te, 110 BOHU BBAXKAIOTHCS TAKMMH, 1[0
3OifiCHIOBATK TMyOJiYHY MPOTO3MINI0 IIHHUX Tamnepis,” 3akoHomaBcTBO Ykpainu, Accessed 20 April 2020,
https://zakon.rada.gov.ua/laws/show/z0296-18#n15.
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2.2.2. Key differences according to EU Member States’ legislation

Nowadays, private and public companies are the most distributed forms of business in
Europe.

Recently, an understanding of the European company (SE), a legal entity established in
accordance with the Statute of a European Company, has been developed in the EU (adopted by
the Council of Europe Regulation No. 2157/2001)4° with a minimum capital of 120,000 euros. It
Is an example of a supranational public limited company in Europe. The main features are: the
capital shall be divided into shares; no shareholder shall be liable for more than the amount he has
subscribed; it shall have legal personality (article 1 of the Regulation).

A European Company can be established in 4 ways'#’: 1. through the merger of joint-stock
companies, if at least two of them are subject to the law of different EU members; 2. through the
establishment of a holding by joint-stock companies or limited liability companies. At the same
time, the main governing bodies of at least two holding members must be subordinate to the law
of different EU members (at least two); 3. through the establishment by legal entities of a joint
subsidiary, if at least two of the founders are subject to the law of different EU members; 4. through
the transformation into a European Company of joint-stock companies with at least two years
having a branch in another EU country.

Obviously, the procedure for registering a European Company is not simple and can also
cost considerable time and money. For start-ups, it is extremely difficult (in many ways even
impossible) to establish a European Company. Separately, it is worth noting that the process of
registration of a European Company may differ in some specifics depending on the jurisdiction.
The established European Company may have a dualistic (supervisory-board and governing body-
a board) or monistic structure of bodies (only a board). The dualistic model is characterized by the
fact that the management and control functions are separated from each other and assigned to
different bodies - the executive body and the supervisory body, respectively. The monistic
approach divides the management functions among the members of one administrative body.#® It
Is worth noting that EU corporate law does not consider the general meeting of shareholders as a

representative body of a legal entity. But the general meeting has the relevant competence as a

146 «Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE),” EUR-
Lex, Accessed 11 March 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001R2157

147 A. Arlt et al.,”The Societas Europaea in Relation to the Public Corporation of Five Member States (France, Italy,
Netherlands, Spain, Austria),” European Business Organization Law Review (EBOR) 3 ,4 (2002): 737,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2404620.
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governing body and is largely regulated by the national legislation of the EU Member States, where
the company has its registered address.'4°

A change in the country of registration accordingly entails a change in the applicable law.
A large number of questions remained unresolved by the rules of the Regulation. The calculation
of taxes and the provision of financial statements, the regulation of relations between companies
belonging to the European Company, the specific structure and competence of the governing
bodies, the procedure for convening a general meeting and making decisions, liquidation,
bankruptcy, termination procedures and much more fall under the jurisdiction of national law. On
the one hand, this allows companies to choose the jurisdiction most suitable for running their
business, on the other hand, the initial meaning of creating the legal form of a legal entity free of
national legal regulation is lost.*>

A company may have a registered office in one of the Member States, while its actual
location may be in another Member State. This enables companies to change their location
according to their activities at the same time without the need to change their registered office. In
this regard, a European Company can have its registered office in any EU state, acting freely
throughout the EU.?!

Unfortunately, a SPE (European private company) has not been officially approved in the
EU. So, only SE as a public limited company functions within the EU level. Nevertheless, every
EU member country has legal forms for public and private companies. In the EU, as a general rule,
a public company is understood as a joint-stock company whose shares could be freely traded on
the stock market, without restrictions, and are able to make a public offer. As a rule, the national
legislation on the regulation of the stock market imposes certain requirements for the disclosure
of information to companies whose shares may be offered for purchase to an unlimited circle of
persons and/or circulated on the stock market. Companies that fulfill these requirements could be
called public companies.

From the investor's point of view, shares of a public company can be considered as a more
liquid asset than shares of non-public companies, for the following reasons:

» shares may be offered for sale to an unlimited circle of persons;

* a potential buyer can evaluate the company on open (including independent) sources;

149 «“Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE),” EUR-
Lex, Accessed 11 March 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001R2157.

130 Fleischer, H., “Supranational corporate forms in the European Union,” Common Market Law Review 47 (2010):
1678, https://www.kluwerlawonline.com/abstract.php?area=Journals&id=COLA2010070.

151 «Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE),” EUR-
Lex, Accessed 11 March 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001R2157.
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« shares of a public company are traded on an exchange where it is easier for a seller to find
a buyer than on an unorganized market;

« information on transactions completed on the organized market (price and volume of a
transaction) is available in open sources for both the buyer and the seller and can be used as a basis
for evaluating a package for sale.'®

We should pay attention to the key differences between public and private companies in
the EU. Public company is mostly characterized by the public market for shares, freely transferable
shares, stricter regulation, etc. Private company - lack of public market for shares, more flexible
requirements, share transfer restrictions, etc.>

Jong defines that the tradability of shares is the core criterion for distinction®®*. It is
restricted in private companies. Scholar explored that in the Netherlands, there are restrictions on
the tradability of shares in private limited companies (‘besloten vennootschap ). So, this criterion
distinguishes private and public companies there. Nevertheless, as the author observed, in the UK
all shares are tradable in private and public companies. It is not a criterion for distinction. To
separate two types of companies, the attention is paid on if the company can make a public offer
or not.1*

Generally, four types of companies can be registered in England within private and public
classification®:

(1) Private companies limited by shares. A shareholder is liable no more than the amount of
unpaid shared he owns. Each share when it is issued has a certain value, for example one hundred
shares with established values for the capital of the company.

(2) Private company limited by guarantee. A shareholder in this company is liable for the
amount agreed to contribute to the company’s total assets. As a rule, this form of incorporation is
typical for charitable work and cannot be used for commercial purposes.

(3) Private unlimited company. It is a type of private company which is not limited in regard
to its members’ liability.

(4) Public limited company. It is a company, which shares can be offered for sale or
transferred to the public, but at the same time shareholder similarly to the private limited

companies are not entitled to exceed the amount unpaid on shares they own.

152 Grundmann & Glasow, European company law 2nd ed. ( Cambridge: Intersentia, 2012), 11.

153 Introduction to European and International Company Law, Presentation prepared by Virginijus Bite 09.09.2019.
1% Bas J. de Jong, “The distinction between public and private companies and its relevance for company law.
Observations from the Netherlands and the United Kingdom,” European Business Law Review 1-23, (2016): 19,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2507726
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1% Company incorporation in the United Kingdom and England. n.d., Accessed 12 March 2020,
https://www.miralux.ch/socingl_ing.htm
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For comparison, in Lithuania, an open joint-stock company with limited liability (akciné
bendrové, AB) can be established by one person, and without limitation on the maximum number
of shareholders (e.g. individuals and legal entities, residents and non-residents of Lithuania).
Company shares are freely transferable to third parties. In order to provide public trade of shares
on the stock exchange, each open company is required to register with the Lithuanian Securities
Commission.’>” But it also may decide not to be listed. So, this type of companies has strict
regulation. It should be noted that the transfer of private limited company (uzdaroji akciné
bendrove, UAB) shares did not require a notarial form earlier. The material shares and share
certificates of a company are transferred by the endorsement and the dematerialized shares — under
a written contract and records in the personal securities accounts of the transferor and the
transferee.*>® But now, if the shareholder is willing to transfer 25% of shares and more or the price
is over 14 500 EUR, the notarial form is compulsory (BUT: according to paragraph 3 part 1 article
1.74 of the Lithuanian CC, this rule is not applicable in case of a privatization transaction of state
or municipal ownership and when personal securities accounts of the shareholders have been
transferred to a professional keeper of securities).'>® As we could see, share transferability of
private limited companies in Lithuania falls under some restrictions.

Mainly, open or public companies are corresponded to companies with freely tradable
shares while private or close companies have restrictions on the tradability. John Amour and others
define two more distinctions, in addition to the tradability of shares: “First, the shares of open
corporations may be listed for trading on a stock exchange, in which case we will refer to the firm
as a “listed” or “publicly traded” corporation, in contrast to an “unlisted” corporation. Second, a
company’s shares may be held by a small number of individuals whose interpersonal relationships
are important to the management of the firm, in which case we refer to it as “closely held,” as
opposed to “widely held.””1%% Overall, a public corporation could be listed or unlisted as it wishes,
a private corporation is always unlisted, but both of them may be closely or widely held.

Thus, the internationalization of permanent economic activity in the European Union is
realized through the public limited company as a European Company that may transfer to or
merge with companies in other Member States more easily. For each EU country, there are
specific features in the private and public forms of companies that can have both common basic

7 Opeanusayuonno-npasosvie  opmur  npeonpusmuii ¢  Jlumee. 6.1, Accessed 12 March 2020,
http://www.vneshmarket.ru/content/document r 1A4EFAA4-7E91-4CA4-90F0-F2AF855383E6.html

138v/irginijus Bité, “Agreement on sale of close company shares: requirements of form and significance of
registration,” Jurisprudence, (2012): 546.

19 “The Civil Code of the Republic of Lithuania,” E-Tar, Accessed 12 March 2020, https://www.e-
tar.It/portal/lt/legal Act/ TAR.8 A39C83848CB/asr.

180 John Amour et al., The anatomy of corporate law: a comparative and functional approach, 3th edition (Oxford
University Press, 2017), 10-11.
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features and significant differences. We agree with Jong, who stipulates that “the difference
between public and private companies is seen more in terms of the degree of flexibility, where
there are less mandatory rules for private companies so that the articles can be tailored more to
shareholders’ wishes. *®* We could definitely say that the ability to make a public offer and trade
shares on the stock exchange are the core distinctions between private and public companies in

EU countries.

181 Bas J. de Jong, “The distinction between public and private companies and its relevance for company law.
Observations from the Netherlands and the United Kingdom,” European Business Law Review 1-23, (2016): 19,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2507726
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3. COMPARATIVE ANALYSIS OF THE FUNCTIONING OF COMPANIES IN
DIFFERENT BUSINESS FORMS IN UKRAINE AND EU MEMBER STATES

3.1. Notion of “business form” and its correlation with related concepts

The concept of a business form is one of the fundamental concepts of law. It is explained
by its influence on the legal regulation of institutional foundations of social development and the
creation of the proper basis for the institutional changes in every country.6

The clarification of the meaning of the term ‘organizational and legal form of a legal entity’
is relevant, since the possibility of different interpretations of the same term not only leads to
differences in its use, but is also one of the corruption risks, which significantly affects the quality
of administrative services.*®® In practice, the definition of a legal form is essential in the process
of legal entity legalization. ‘Business forms’, ‘organizational and legal forms’ or just ‘legal forms’
or ‘organizational forms’ could be considered as synonyms. So, they are examined below.

In the light of the research raised, it should be noted that in the EU, in the field of company
law, the purpose was never to unify the system of legal forms of legal entities in the EU Member
States. In this regard, the TFEU®* defines the concept of "companies” in its most general form,
leaving out the questions of the specific organizational and legal forms in which such a company
can be created and giving them the characteristics of legal personality at the discretion of national
legislatures®®®.

The Ukrainian corporate legislation operates with such concepts as organizational forms,
organizational and legal forms, types of legal entities and enterprises. Each of them is used to
classify companies according to certain characteristics.

The Civil Code of Ukraine!®® does not define the concept of ‘business form’. Only the
Classification of Organizational Legal Forms of Management, approved by the Order of the State
Committee of Ukraine On Technical Regulation and Consumer Policy No. 97 of May 28, 2004,¢’

182 Cuicapenko JLIO., “Opranizaniiino-npaBosa (opMa IOPHAMYHOI OCOOM: TEOpETHUHE MOHATTS Ta MPoOIeMH
MPAKTHYHOTO 3aCTOCYBaHHs,” Jepoicasie ynpasainns. yoockonanenus ma possumoxk, (2015): 371.
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164 «“Consolidated version of the Treaty on the Functioning of the European Union,” EUR-Lex, Accessed 11 March
2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT

185 Ozeran A., “Dyrektyva 2013/34/YeS shchodo richnoi finansovoi zvitnosti: dyskusiini pytannia ta napriamy yii
implementatsii v normatyvnu bazu Ukrainy,” Bukhhalterskyi oblik i audyt, 5, (2015): 6.

16 lupinbumii  komekc — Ykpainm,”  3akoHomaecTBO  Ykpaimm,  Accessed 1 March 2020,
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3MiH JIO MDKIEpXKaBHUX CTaHIapTiB, BHECEHHS 3MiHH 10 Haka3y JlepXcIroxXuBcTaHAapTy Ykpainu Bix 31 Oepesns
2004 p. N 59 ta ckacyBaHHS HOPMAaTHBHHX IOKYMEHTIB. [lep»aBHHU KOMiTeT YKpaiHM 3 NHTaHb TEXHIYHOTO
perymoBaHHs Ta  crnokuBuoi momitmku.  Ne  97,”  LIGA-zakon, Accessed 14  February 2020,
http://search.ligazakon.ua/l_doc2.nsf/link1/FIN10242.html
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establishes that the business form is a form of conducting economic, in particular entrepreneurial
activity, with the appropriate legal basis that determines the nature of the relationship between the
founders/participants, the regime of property liability for the obligations of the enterprise, the order
of incorporation, reorganization, liquidation, management, distribution of profits, possible sources
of funding and others. However, this act enshrines over 60 business forms of economic activity in
Ukraine.

Undoubtedly, this only adds to the argument to justify the need to consolidate a
comprehensive list of business forms of legal entities and unify business forms of companies in
the Civil and Economic Codes of Ukraine.1®8

Opryshko states: “a legal entity is an organization that is established and registered in
accordance with the specified legal procedure. Due to the official registration, the legal entity
enjoys all civil rights and capacities. For example, it can be a defendant or claimant in the court
proceeding.” Among the most important features peculiar to the legal entity, Opryshko

distinguishes as follows:

(1) Unity of organization. It means that the legal entity has its own management system
and bodies of control which act to ensure the entire company’s operation. [...]

(2) Compulsory state registration. Legal entities created mostly to perform commercial
activities are required to pass through the state registration procedure. |...]

(3) Responsibility for liabilities. According to the general rules, the owners and
members of a legal entity are not liable for its obligations, and the legal entity is not
liable for member’s obligations as well. [...] As a result, the assets of the legal entity
are separated from the assets of its owner or members.°

Therefore, the concept of ‘business form’ is, first of all, connected with the form of
incorporation. Companies are regarded as entities having official legal status. They can enter into
contractual relations, acquire property and execute the other rights and privileges.*”

Some scholars define the ‘business form’ through the ownership. As stated by Pylypenko,
‘business form’ can be interpreted as “the organizational or legal structure in which the legal entity
operates, envisaged or authorized by law, seeing its essence in the classification of legal entities
depending on the three forms of ownership and methods of differentiation in the enterprises of
separate forms of ownership and property management”.'™* “(In our view, this position is

controversial, because it cannot be considered as business form through the lens of ownership)”.

18 Menpxyn, M. B. ta E. I0. Impe., “Cucrema HeniANpUEMHUIIBKMX TOBAPHCTB B YKpaiHi: okpemi mpobnemu,”
3akxapnamcoxi npasosi yvumanns: mamepiaru VII Mixcnapoonoi naykoeo-npaxmuunoi kongepenyii (Yxropon: Bua-
Bo YxxHY «l'oBepnay, 2015), 33.

189 Ibid.

10Berkman Solutions, “What are the Types of Business Entities?”, Accessed 28 February 2020,
https://www.berkmansolutions.com/entities/business-entities.

1 Mununenko A. 5., Ta B. C. lllep6una. I'ocnodapcexe npaso: kypc nexyiii (Kuis: Bentypi (1996), 41.
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Business form is a well-defined legal form of economic activity, which can exist in all forms of
ownership including private, public and municipal .}’

It is difficult to understand the meaning of the concept of the ‘business form’ and the fact
that the legislator in addition to this term also uses the term ‘type’, without distinguishing them.
Part 4 of article 83 of the Civil Code states the forms of legal entities as organizations and
institutions. Article 84 divides entrepreneurial companies into economic companies and
production cooperatives without identification they are types or business forms.1”® <(Other
regulations do not add clarity)”. In particular, article 63 of the Economic Code of Ukraine, about
the ‘Types and Organizational Forms of Enterprises’ should clarify and define what a ‘type’ is and
what an ‘organizational form’ is, by the way, it is unclear whether the term ‘organizational form’
means the same concept as ‘legal form’. However, the mentioned article gives a list of ‘types’ of
enterprises: private enterprise; an enterprise operating on the basis of a collective ownership;
municipal enterprise; state-owned company; an enterprise based on a mixed-ownership; and a joint
enterprise.}’* It is noteworthy that the list of ‘types of enterprises’ contains different concepts. For
example, a specific legal entity can act as a private enterprise, but a collective enterprise is a
general category that includes several varieties of legal entities.

From the content of the article 63, it is unclear where it is referred to the heading
‘organizational forms’. The article deals with unitary and corporate enterprises etc., but they are
exactly identified neither types nor organizational forms.1’

Article 63. Types and organizational forms of enterprises

1. Depending on the forms of ownership provided by law, the following types
of enterprises may operate in Ukraine:

a private enterprise operating on the basis of the private property of a citizen
or commercial entity (legal entity);

an enterprise operating on the basis of collective property (an enterprise of
collective property);

a municipal enterprise operating on the basis of property of a territorial
community;

state-owned enterprise operating on the basis of state property;

an enterprise based on a mixed form of ownership (on the basis of combining
property of different forms of ownership);

172 Trommk, O. B.,”OpranizaniiiHo-npaBoBi (pOpMHU CilIbCHKOTOCHOIAPCHKUX TOBAPOBUPOOHMKIB,” Popym npasa,

(2010), 565.

13T uBinbHUIHA KOJIEKC Vkpainu,” 3aKOHO/JaBCTBO Vkpainu, Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/435-15

4“Tocnomapchkuii  KOJEKC VYkpainu,” 3aKOHO1aBCTBO Ykpainu, Accessed 1 March 2020,

https://zakon.rada.gov.ua/laws/show/436-15
1% Cuicapenxo JLIO., “Oprani3zaniiino-npaBoBa (hopMa IOpUAMYHOI OCOOU: TEOPETHYHE MOHATTS Ta HpobIeMu
MPAKTHYHOTO 3aCTOCYBaHHS,” Jlepoicasie ynpasaints: yoockonanenns ma poseumox, (2015): 377.
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a joint enterprise operating on a contractual basis for joint financing
(maintenance) of the respective territorial communities — the subjects of
cooperation.1’

Also, part 4 of the above-mentioned article says that corporate enterprises are cooperative
enterprises, enterprises created in the form of economic companies, as well as other enterprises,
including those based on the private property of two or more persons. It is unclear they are types
or forms of corporate enterprises. But from this provision we can define business forms of
companies such as: production cooperatives, economic companies (limited and additional liability
companies, joint-stock companies, general and limited partnerships), farm enterprises and private
enterprises.

In the absence of a list of all organizational and legal forms at the level of the laws of
Ukraine, state registrars are obliged to use the Statistical Classifier of Organizational Forms of
Management. This classifier is imperfect. In particular, the name of this act implies that it refers
to the organizational forms of commercial entities, but along with commercial entities, there are
political parties, public organizations, trade unions, religious organizations and even public
authorities and local self-government authorities, which are not commercial entities.

In addition, the Classifier of organizational and legal forms contains a significant number
of general categories that do not designate specific legal entities, but are used to refer to certain
groups of legal entities, such as ‘state-owned enterprise’, ‘entrepreneurial companies’, ‘religious
organizations’ and others. In other words, there is the same lack of a unified approach to defining
the organizational and legal forms of legal entities as in the aforementioned legislative acts.'’” This
entails problems in practice.

To compare with the Law ‘On Companies’ of the Republic of Lithuania, Article 72
stipulates such legal forms as follows:

A public limited liability company may be converted into a legal person of the
following legal forms:

1) private limited liability company;
2) state enterprise;

3) municipal enterprise;

4) agricultural company;

5) co-operative company;

6) general partnership;

7) limited partnership;

8) individual enterprise;

9) public establishment;

10) small partnership.’®

176“T'ocogapchkuii  KOJEKC VYkpainu,” 3aKOHO1aBCTBO VYkpaiuu, Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/436-15

UMrounk O. B.,”Opranizaniiino-npaBosi (GOpMHU CilbCHKOTOCHOIAPCHKUX TOBAPOBUPOOHMKIB,” Popym npasa,
(2010), 565.
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Thus, Lithuanian Law ‘On Companies’ provides generally two legal forms of companies
(private and public limited liability companies), one of which can be converted into other defined

forms. But neither the Civil Code of the Republic of Lithuania’®

nor the Law ‘On Companies’ do
not give the definition of a ‘legal form’. Also, this Law operates such term as ‘business form” and
from provisions we could see a precise, but not exhaustive list of legal forms, that exist in
Lithuania.

“Entrepreneurs and investors within the EU can choose between the different corporate
legal forms of the various Member States when deciding where and how to carry out their business.
It is now no longer uncommon to use foreign business forms instead of those provided for by the
resident country. [...] the transfer of the registered office of a company from one Member State to
another under perpetuation of its legal personality will enhance the globalization of corporate
business forms.”*8 This leads to the creation of the unification of business forms all over the
world. The first step was made — the formation of Societas Europea (SE).

Thus, the absence of a unified approach to understanding the business form of companies
creates practical differences in the establishment of the companies’ legal status. From the above-
mentioned information, it is possible to conclude that the legal regulation of the organizational
and legal forms in Ukraine is unsatisfactory. It is difficult to understand the meaning of the concept
of ‘business form’ and the fact that the legislator in addition to this term also uses the term ‘type’,
without distinguishing them. The CC and EC of Ukraine provide different lists of business forms
of companies. It is recommended to unify and systematize organizational and legal forms in which
legal entities (especially, companies) can actually function in both the Civil and Economic Codes
of Ukraine for the clear and identical understanding of what business forms of companies exist in

Ukraine.

3.2. Types of business forms in Ukraine, Lithuania and other selected EU Member
States

The issue of classification of companies in the laws of Ukraine and foreign countries is
ambiguous. The presence of different systems of division of business forms is related, first of all,

to the national peculiarities of the legislation in different countries, as well as to the specifics of

1<Law On Companies of the Republic of Lithuania,” E-seimas, Accessed 16 February 2020, https://e-
seimas.Irs.It/portal/legal Act/It/ TAD/TAIS.106080/ijtiWHwizy

1%Civil  Code of the Republic of Lithuania,” WIPO, Accessed 28 January 2020,
https://www.wipo.int/edocs/lexdocs/laws/en/It/1t073en.pdf

180 Frank Dornseifer. Corporate business forms in Europe: a compendium of public and private limited companies in
Europe (Berne: Munchen: Staempfli ; Sellier European Law Publishers, 2005): Preface.
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individual families of legal systems. The particular attention is paid to limited liability companies
(private companies) and joint-stock companies (public companies) due to the fact that they are one
of the most popular forms of companies. For example, they take the highest positions in the list of
registered legal entities made by the State Statistics Service of Ukraine.*®! At present, there are
680692 registered LLCs (the first place in the list) and 13864 registered JSCs (the fourth place
after private and farm enterprises). Other forms where the corporate relations exist will be taken

into consideration as well.

3.2.1. Comparison of a private limited company and joint-stock company

On February 6, 2018, the long-awaited Law of Ukraine ‘On Limited and Additional
Liability Companies’!82 was adopted by the Parliament of Ukraine. The lack of special regulation
for one of the most common organizational and legal forms of conducting small and medium-sized
business did not contribute to the creation of proper business conditions, attracting investment and
to protect the rights of the founders and members according to the Law ‘On Economic Companies’
(1991), Civil and Economic Codes (2003).

According to Mogilevsky,'®® the following features are characteristic of this type of
organizational and legal form of a legal entity as a LLC:

- itis a legal entity;

- it is a commercial organization;

- it is a company whose share capital is divided into shares;

- it is an organization that combines under the contract persons or created by one
person whose liability is limited.

According to the legislation of Ukraine, it cannot be said that the LLC unites persons on
the basis of the contract, since if the company is created by several persons, they may conclude a
contract on the creation of the company in writing if it is necessary to determine the relationship
between them. However, such an agreement is generally valid until the date of state registration of
the company (unless otherwise stipulated by the agreement or does not follow from the essence of
the obligation).*4

In our opinion, it is advisable to divide the characteristics of a limited liability company

into two groups:

181 «“Number of legal entities by organizational and legal forms of management,” State Statistics Service of Ukraine,
Accessed 11 April 2020, http://www.ukrstat.gov.ua/.

182 “TIpo TOBapHCTBO 3 JOJATKOBOIO TAa OOMEKEHOIO BiANOBizanbHicTIO,” 3akoHomaBcTBO Ykpaimm, Accessed 11
March 2020, https://zakon.rada.gov.ua/laws/show/2275-19

183 Morunesckuii C. JI. Obwecmea c ozpanuyennoii omeemcmeennocmuio, 5-e n3n (M.: eno, 2018).

184 1bid.
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- general features that a company is endowed with as a legal entity and an economic
company. This group includes the features we have mentioned above. For example, LLC, like all
other companies, is a legal entity created for profit, that is entrepreneurial in nature, formed by
combining the assets of the founders, and the property of the company is divided into shares
between its participating members in business activities and so on;

- special features that collectively distinguish a limited liability company from other
companies. We can distinguish the following special features inherent in LLC: members of the
company are not responsible for its obligations and bear the risk of losses related to the activities
of the company within the value of their contributions (part 3 of article 80 of the Civil Code)®;
under its own obligations, the company is responsible for all property belonging to it on the
property right (part 1 of article 3 of the Law)*; the number of members of the company is not
limited (article 4 of the Law); the constituent document of the company is the articles of association
(part 1 of article 11 of the Law); a company may be formed and act on the basis of a model articles
of association; division of property of the company into shares, the size of which is indicated in
the United State Register of legal entities, individual entrepreneurs and public organization;
participation of members in the management of the affairs and distribution of profits of the
company depends, as a rule, on the size of their shares in the share capital of the company.*®’

Earlier the article 50 of the Law of Ukraine ‘On Economic Companies’®8 contained a limit
on the maximum number of participants of LLC in 100 persons. The presence of this rule led to
the fact that in excess of the specified number of participants, the company was subject to
transformation into a public joint-stock company within one year, in fact against the will of its
founders/participants, and with the expiration of this term - liquidation in court, if the number of
its participants does not decrease to the established limit (part 1 of article 141 of the CC).

Now the number of members of the LLC is not limited. This is a positive thing because it
will allow majority owners of joint-stock companies who no longer wish to conduct business in
such an organizational and legal form to turn them into LLC. The law also abolishes the restrictions
set by the Civil Code of Ukraine on the number of companies in which LLC may be a sole
participant (sole ownership of several companies), and the fact that LLC may not have a single

entity with another entity of which one person is a party. While the abolishing of the maximum

1851 [yBinpHMIH KOJIeKC Vkpainu,” 3aKOHOJaBCTBO Vkpainn, Accessed 1 March 2020,

https://zakon.rada.gov.ua/laws/show/435-15

186 “TIpo ToBapWCTBa 3 JOJATKOBOIO Ta OOMEXEHOIO BiANOBinanpHicTIO,” 3akoHOMaBCTBO YKpainm, Accessed 11
March 2020, https://zakon.rada.gov.ua/laws/show/2275-19

187 “Law of Ukraine on limited liability and additional liability companies — new possibilities for business,”
https://aequo.ua/publication/law_news/law _of ukraine_on_limited liability and_additional liability companies ne
w_possibilities_for_business/

18“TIpo  rocmomapchki ~ ToBapucTBa,”  3akoHomaBcTBO  Ykpainum, Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/1576-12
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number of shareholders in LLCs is a positive novelty, the fact that there are no restrictions now on
the number of companies where LLC may be a sole participant is rather a step backward. Here,
the Law ‘On LLCs and ALCs’ of Ukraine deviated from the EU Directive on single-member
companies and urgent changes are necessary to make Ukrainian regulation in the line with the
Directive 2009/102/EC on single-member private limited liability companies.'8®

The current legislation of Ukraine does not set requirements for the size of the share capital
of the LLC, which allows the owners to determine it independently depending on the volumes and
types of activity of the future company. According to Ukrainian law, LLC is a private limited
liability company.

The adoption of the said Law ‘On LLCs and ALCs’ made it possible to regulate in this
field the requirements of the Directive 2017/11321%° concerning certain aspects of company law,
as well as other EU Directives.

A Ukrainian legislator abolished the maximum number of participants in LLC to increase
the flexibility of operations of LLCs. As an example, earlier in Lithuania, part 4 of article 2 of the
Law ‘On Companies’ stipulated that “[...] It must have less than 250 shareholders. [...]”.2! In the
current Law ‘On Companies’*®?, such a restriction has been repealed.

According to the current legislation of Ukraine, except a private limited company as LLC,
joint-stock companies as private and public JSCs exist that have already been described in Chapter
2. Before reforms of 2015 and 2017 in Ukraine, LLC and private JSC were deemed to be private
limited companies. Nowadays, LLC is a private company, private JSC — a public company. They
had and have a good number of distinctive and some similar features.

It is worth noting that a joint-stock company is an economic company, the share capital of
which may not be less than 1250 minimum wages and the corporate rights of shareholders are
certified by shares. There are differences concerning the minimum share capital in LLCs and JSCs.

In case if shares of private joint-stock companies are exclusively distributed among the
shareholders, they will in no way differ from, for example, the certificate received by each
participant of a limited liability company, upon full submission of its parts as the contribution to

the share capital of the company. Nevertheless, private JSC and LLC are separate forms. The main

189 “Directive 2009/102/EC of the European Parliament and of the Council of 16 September 2009 in the area of
company law on single-member private limited liability companies,” EUR-Lex, Accessed 7 February 2020,
https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:32009L0102.

190 «“Directive (EU) 2017/1132 of the European Parliament and of the council of 14 June 2017,” EUR-Lex, Accessed
12 March 2020, https://eur-lex.europa.eu/legal-content/EN/T XT/?uri=CELEX%3A320171L.1132

191“The Law on Companies,” E-seimas, Accessed 12 March 2020, https://e-
seimas.lrs.It/portal/legal Act/It/ TAD/2af0c0d049b811e68f45bcf65e0al 7ee?jfwid=rivwzvpvg
192«The Law on Companies,” E-seimas, Accessed 12 March 2020, https://e-

seimas.Irs.It/portal/legal Act/It/TAD/TAIS.106080/ijtiWHwizy
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distinction is that joint-stock companies are subject to much stricter regulatory requirements
established by the National Commission on Securities and Stock Exchange.

The mode of circulation of shares of private joint-stock companies and shares of LLCs is
similar in that it concerns the pre-emptive right of other shareholders (participants) to purchase
shares during their alienation by shareholders or participants. But according to the article 7 of the
Law ‘On JSCs’1%, shareholders are able not to prescribe the pre-emptive rights in the articles of
association, but for participants of LLC ( article 7 of the Law ‘On LLCs and ALCs’%*) the pre-
emptive rights are generally mandatory to carry out (there are some exceptions: sale of shares at
the auction and if the corporate agreement stipulates otherwise).

A significant difference between private JSCs and LLCs is in the order of raising share
capital and attracting additional investments. The issue of additional shares by private joint-stock
companies is subject to registration by the regulator (National Commission on Securities and Stock
Exchange) that has the right to refuse registration in the event of even insignificant non-compliance
with the procedure. The share capital increase of the LLC is carried out without the involvement
of the regulator. This gives the LLC a significant advantage over private JSC. Also, we could say
that LLC is a simplified form because of minimal and flexible requirements.

In industrialized countries, including the EU countries, the participation of the regulator in
the process of raising share capital by companies (public or private) is not foreseen, except when
public companies attract investments in organized capital markets.%

On November 1, 2008, the Federal Law ‘On the Modernization of the Law on Limited
Liability Companies’ in Germany*®® was adopted. This reform made it possible to run a business
by setting up an entrepreneurial company (limited liability company) - Unternehmergesellschaft.
Of course, entrepreneurial (limited liability) companies are not a new legal form - they are subject
to certain special provisions of the Law ‘On Limited Liability Companies’.*” The main difference
is that theoretically entrepreneurial limited liability companies can be created with a minimum

share capital of one euro.

19“TIpo  akuionepni  ToBapuctsa,"  3akoHomaBctBo  VYkpaimu,  Accessed 28  February 2020,
https://zakon.rada.gov.ua/laws/show/514-17.

194 “TIpo ToBapmcTBa 3 JOJATKOBOIO Ta OOMEKEHOIO BiNOBidambHiCTIO,” 3akoHo#aBcTBO Ykpainm, Accessed 11
March 2020, https://zakon.rada.gov.ua/laws/show/2275-19

195 Yefymenko, A., “Corporate Governance under Ukraine's New Joint-Stock Company Law,” SSRN (2009): 11,
http://ssrn.com/abstract=1387360.

198Merenuns, B.M., “PerynsaropHa koHBepreHiis 6yxrantepcbkoi npodecii B €eponeiickkomy Corosi,” Accounting
and Finance,2 (64) (2014): 44.

197 «Gesetz betreffend die Gesellschaften mit beschrinkter Haftung, GmbHG,” Accessed 11 March 2020,
https://www.gesetze-im-internet.de/englisch_gmbhg/englisch_gmbhg.html.
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Thus, the Law makes it easier and simpler to approach the formation and put into operation
of GmbH. GmbH (UG Mini-GmbH) designed specifically to meet the needs of small and medium-
sized businesses (often family businesses).

It should be noted that the German legislature did not intend to radically change the forms
of legal entities, primarily because such forms have for many years been able to prove their
effectiveness in the economic sphere.%® However, it was allowed to create a new kind of limited
liability company, the advantage of which was, above all, the absence of a legislative requirement
for a minimum amount of share capital. At the same time, the classic form of a limited liability
company has not changed and the requirements for a minimum share capital of 25,000 euros
remain valid.

Limited Liability Company (GmbH) is the most common legal form in Austria. The reason
for this popularity is indicated by the name itself: liability is limited to the company. This legal
form is best suited to unite partners who want to cooperate within the company but at the same
time want to limit the risk of losses.!® The minimum capital is €35,000. The company can be
established by only one person or more. In addition, the company must be registered at the Austrian
Commercial Register and at the municipal or district authority of the location of the company.?®

The example of public JSC is AG. It comes into legal existence after the state registration
and can be established by one or more shareholders. The minimum share capital is EUR 70,000.
The shares may be listed on the stock exchange. The share capital can be divided either in par-
value or non-par-value shares.?%*

In Lithuania, among the variety of legal forms of private legal entities, a close joint-stock
company is used (UAB). The share capital of UAB must be at least 2500 €. The number of
participants is unlimited. Also, in Lithuania there is another less common legal form as AB — a
joint-stock company. Such a company may put up its shares for a public offer and trade them on
the stock exchange. The number of shareholders is unlimited. The share capital is EUR 25,000.2%2

In France, according to the Commercial Code’®, we could define Lasociété

a responsabilité limitée (SARL) as a private company and La société anonyme (SA) as a public

198 Fohlin, Caroline, "Chapter 4: The History of Corporate Ownership and Control in Germany," In Morck, Randall
K., A History of Corporate Governance around the World: Family Business Groups to Professional
Managers (University of Chicago Press, 2005), 223.

199 Franks, Julian anda Colin Mayer, "Ownership and Control of German Corporations,” The Review of Financial
Studies, Oxford University Press 14, 4 (2001): 943.

200 \Walter Brugger and Keine Anwendung, “Osterreichische Notariats zeitung,” Notar.At 11 (2015): 405,
http://www.profbrugger.at/publ/Brugger_Keine Anwendung_Nachschuss GesbR_GmbH_AG_NZ_2015.pdf.

201 |bid.

202The Law on Companies,” E-seimas, Accessed 12 March 2020, https://e-
seimas.Irs.lt/portal/legal Act/It/TAD/TAIS.106080/ijtiWHwizy.
203«The Commercial Code,” Legifrance, Accessed 12 March 2020,
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one. Also, French Law stipulates the simplified form of SA - La société par actions simplifies
(SAS). It is a JSC that is created and operates in a simple way. The specific features are: no
requirements for minimum share capital, minimum numbers of members — 1, maximum - are not
determined by law. SAS created and managed by 1 shareholder is called a SASU (“Société par
Actions Simplifiée Unipersonnelle”). The sharcholders freely choose in the by-laws or agreements
on how the management of the company is to be organized. The company is managed by a
Président who may delegate its powers to one or more Managing Directors.?* All other

characteristics are introduced below:

Indicator La société La société anonyme La société par
a responsabilité (The public limited actions simplifies
Limitée (The limited company) (The simplified public limited company)

liability company)

Number of From 2 to 100 From 7 From 1 (the maximum is not set)
founders
(persons)

Share From 1 € From 37 000 € From 1 €

capital

All in all, nowadays, LLC is a private company, private JSC — a public company.
Nevertheless, before reforms they were both private companies. The differences between private
JSCs and LLCs are manifested, first of all, much stricter regulatory requirements established by
the National Commission on Securities and Stock Exchange for public companies. These forms
are distinguished in the way of the formation of share capital, the mode of share circulation, etc.

LLCs have flexible requirements and it is the popular form for establishment among
Ukrainians. The corresponding changes concerning LLCs which we described above were positive
because the pre-existing restrictions, in fact, created artificial obstacles to the activities of the
LLCs and had no practical justification or benefit. Nevertheless, urgent changes are necessary to
make Ukrainian regulation in line with the Directive 2009/102/EC, in particular concerning
restrictions on the number of companies where LLC may be a sole participant.

As we have examined above, LLCs (private companies) and JSCs (public companies) are
one of the most popular forms of companies. The requirements vary from country to country. EU
countries harmonized their national law in the legal regulation of forms of public and private

companies and their distinction regardless of the number of members.

204 «“La société par actions simplifiée (SAS), un statut souple et une responsabilité limitée aux apports,” Le portail de
I'Economie, des Finances, de I'Action et des Comptes publics, Accessed 12 March 2020,
https://www.economie.gouv.fr/entreprises/societe-actions-simplifiee-SAS.
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3.2.2. Other forms of companies

In Ukrainian and European law, the various business forms of companies are differentiated
by their nature of the activity and organizational structure, their classification is carried out on
different grounds. In all countries, the law and legal doctrine, above all, distinguish between public
and private companies’ forms.

While exploring the EU's diversity of corporate legal forms, one should agree with the
views of Kibenko?®, who set out the approaches to the classification of companies: “companies
themselves and other corporate entities (general and limited partnerships, cooperatives, and other
common forms of corporation)”?%, The vast majority of corporate rights and obligations are
governed by the rules of national law and local corporate acts of companies, and their specific
content and scope depends on the chosen legal form.

The choice of a specific organizational and legal form depends on many factors, namely the
purpose of creation, the intentions of the founders, the features of legislative regulation of the activities

of such companies. The other forms of companies can be represented by private enterprises, farm

enterprises and production cooperatives.?®” Under Ukrainian Economic Code, those forms are

combined by the notion ‘corporate enterprises’. Also, the Resolution of the Higher Economic Court
25.02.2016 Ne 428 states that “in view of the systematic analysis of the provisions of article 84 of the
Civil Code of Ukraine, part 5 of article 63, parts 1 and 3 of article 167 of the Civil Code of Ukraine,
the Law of Ukraine ‘On Economic Companies’, the Law of Ukraine ‘On Joint Stock Companies’,
articles 1, 19 and parts 1, 6 of article 20 of the Law of Ukraine ‘On Farm Enterprise’, articles 6, 8, 19
and 21 of the Law of Ukraine ‘On Cooperation’, corporate relations arise, in particular, in economic
companies, production cooperatives, farm enterprises, private enterprises based on the ownership of
two or more persons”.

Nowadays, there are 200342 registered private enterprises®®
after LLCs.

From the Economic Code of Ukraine (article 113), private enterprise is “an enterprise

. It takes the second position

acting on the basis of private property of one or several citizens of Ukraine, foreigners or stateless

25Ki6enko O. P., “CyuacHuil craH Ta NEPCHEKTUBM [PABOBOIO DETYJIIOBAHHS KOPIOPATMBHHUX BiJIHOCHUH:
MOPiBHIILHO-TIPaBOBUH aHaNi3 mpaBa €C, BenukoOpurtanii Ta Ykpainn” (mucepraiis, Ham. ropun. akaa. Ykpaiau im.
S1. Mynporo, 2006), 12.

208 | bid.

207 Mocrencoka T. J1., H. C. Cromnenko, H. A. Illekmap, Ta L. A. Boiiko, Kopnopamusne ynpaeninna (Kuis: HYXT, 2010),
4.

208“On some issues in the practice of resolving disputes arising from corporate relationships,” 3akononasctgo
Vxpainu, Accessed 28 February 2020, https://zakon.rada.gov.ua/laws/show/v0004600-16

209 “Number of legal entities by organizational and legal forms of management,” State Statistics Service of Ukraine,
Accessed 11 April 2020, http://www.ukrstat.gov.ua/.
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persons with their own and hired labor”.?%° Private enterprise is also an entity acting on the basis
of the private property of a legal entity.?!! This article contradicts with the above-mentioned
Resolution. Private enterprise has to be based on the ownership of two persons and more, not one
as the article prescribed.

The EC of Ukraine does not impose any requirements for the minimum share capital of a
private company. The structure of corporate governance and the property mode are determined by
its founder on his discretion (he decides whether create the executive body or represent an
enterprise by himself). Also, this form operates under the articles of association, is liable for debts
by own property only, has the right to conclude agreements on its own behalf, to be the owner of
movable and immovable property and to act as a plaintiff and defendant in court, etc.?!?

Nevertheless, there is no explicit possibility of share capital division in parts, prescribed by
law. So, it is impossible to divide a single share of one participant into several parts and increase
the number of participants. In comparison with the LLC which is an economic company, a good
example of share capital company, private enterprises can be attributed to both a unitary and
corporate type organization that creates problematic issues with the definition of the legal status
of private enterprises in practice. Unitary enterprises according to the part 4 of article 63 of the
Economic Code?® are created with one founder and its share capital not divided into parts. Thus,
we can conclude that private enterprises could be considered as unitary enterprises according to
the article 113 of the EC.

Moreover, a Ukrainian scholar, Korchak proposed to “consolidate the possibility of
creating a private enterprise only by one natural person on the basis of property belonging to him
on the right of private ownership or on the right of joint ownership of spouses, and thus define a
private enterprise solely as unitary.”!* So, in such a case, the private enterprise could not be

viewed as a company.

Following the article 114 of the Economic Code of Ukraine, farms (farm enterprises) are
enterprises that operate on the private property of one or several citizens. The participants of farm
enterprises can also be foreigners and stateless persons, similar as in cooperatives. A farm
enterprise is regarded as an enterprise engaged in agricultural activity. It includes production,

processing and distribution of the agricultural products. For comparison, Lithuania allows citizens

A0“Tocnomapcykuii  kogekc — Ykpaimm,”  3axkoHomasctBo  Ykpaimm, Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/436-15

212Tpery6enko, [.I1. I'ocnodapcvke npaso (Tonrasa: TontHTY (2018).

2B3“I'ocnomapchkuii  KOJEKC VYkpainu,” 3aKOHO1aBCTBO Ykpainu, Accessed 1 March 2020,
https://zakon.rada.gov.ua/laws/show/436-15

214 Kopuak H.M. Ta Beprysacsa IL.M., “Ocobnusocmi npago6ozo cmanosuwa npuéamuux nionpuemMcme y ceimii
T'ocnodapcvrozo Kodexcy Vrpainu,” YOpunnananii BicHuk Ne4(9) (2008): 57.
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full private ownership on the agricultural land. The restrictions are vested on the private ownership
by foreign legal entities and natural persons because Lithuania’s land can be owned only by its
citizens, legal entities and state.?%®

Under the Law of Ukraine ‘On Farm Enterprises’ (2003), farms are forms of business that
have usually legal status and are incorporated to produce agricultural products and then process
and sell them to obtain profits on their land plots.?'® In compliance with this Law, the farm can be
founded by the citizens of Ukraine which are relatives or the members of one family. The farm is
liable for debts only within its property. Its activity is stipulated by the articles of association.
Article 4 says that “the head of the farm is its founder or other person defined in the articles of
association.” The head of the farm represents the farm and concludes agreement on its behalf and
takes other legally significant actions in accordance with the legislation of Ukraine. The head is
able to transfer his obligations to other persons.

The property of the farm (a compound capital) may include: buildings, equipment, tangible
assets, securities, products created by the economy as a result of economic activity, income
received, other property acquired on non-prohibited grounds, the right to use land, water and other
natural resources as well as other property rights (including intellectual property), contributions of
members made to the farm capital (article 19). In practice, sometimes members do not make
contributions, that is why the company status of farm is in question.

It should be mentioned that part 2 of article 5 of the said Law states that farm enterprises
can be created without the status of a legal entity: “A farm enterprise without legal personality is
organized on the basis of the activity of an individual entrepreneur and has the status of a family
farm enterprise, provided that the labor of members of such enterprise who are exclusively an
individual entrepreneur and his family members.” In this case, it could not be viewed as a
company.

In the Economic Code of Ukraine (article 95), production cooperatives operate on the basis of

articles of association. They can perform such types of economic activity as production, supply,
procurement and others which are established by law. Production cooperative is founded based on the
voluntary association of citizens as members. Their purpose is joint economic and industrial activity.

The results of activity in the form of incomes are distributed among the members of cooperative and

215 prosterman, R. and L. Rolfes, “Agricultural Land Markets in Lithuania, Poland and Romania: Implications for
accession to the European Law,” Rural Development Institute (1999), 4.

216TIpo  (epmepchke  rocmogapctBo,”  3akoHonaBcTBo — Ykpaimu, Accessed 28  February 2020,
https://zakon.rada.gov.ua/laws/show/973-15
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in accordance with their participation.?*” “In pursuant to the Law of Ukraine ‘On Cooperation’?!8
production cooperatives perform their activity by such principles as voluntary membership;
personal labor participation of each member in the cooperative’s activity; democratic type of
cooperative governance; distribution of incomes between members in accordance with their
property share in the cooperative. In Ukraine, the founders of production cooperative can be
citizens of Ukraine, foreigners and stateless persons. The production cooperative is liable for its
obligations by all property in its ownership. In relation to the cooperative members, they bear
subsidiary responsibility for the cooperative debts with their property in the amount no less than
their share contribution.”?*®

In the EU legal system, cooperatives represent the alternative business forms as
competition to the investor-owned entities or traditional commercial entities. Cooperatives are
related to autonomous associations of individuals who join efforts to execute economic activity
through joint-owned enterprise.??® Additionally, there is a supranational form as Societas
Cooperativa Europaea (SCE) that has legal personality.??! “It is an optional legal form of a
cooperative. It aims to facilitate cooperatives' cross-border and trans-national activities.”%?? Inter
alia, there is no need to establish a subsidiary in every Member States where such a company
operates. The main features are: it is a legal entity, the members have to be residents from several
EU countries (it could be natural or legal persons), the minimum capital (it is divided into shares)—
EUR 30,000, it must be registered in the EU country, its corporate structure could be one-tier
(administrative body) or two-tier (supervisory and executive boards), its members may be limited
liable, etc. In accordance with part 3 of article 1 of the above-mentioned Regulation, the main
objective of the SCE is to meet the needs of its participants and to promote their economic or social
activities. Due to this feature it is a pretty much similar to a service cooperative in Ukraine that
differs from production cooperatives and is not a company because of non-profit orientation.

The term cooperative, as a rule, is followed by two characteristics listed below: “(1) a
cooperative is a social movement of farmers that seeks to reduce unemployment, to improve the

education of farmers and their professional training, to improve their living and cultural level, to

A“Tocnomapchkuii ~ kofekc — Ykpaimm,”  3axkoHomasctBo  VYkpaimm, Accessed 1  March 2020,
https://zakon.rada.gov.ua/laws/show/436-15.

218TIpo koomnepauiro,” 3akoHonascTeo Ykpainu, Accessed 1 March 2020, https://zakon.rada.gov.ua/laws/show/1087-
15

219 Opruncekuii B. JI. Ocrosu depaicasu i npasa Yipainu (Kuis: 3nanns, 2008).

20 Borst, A., “Agricultural Production Cooperatives in the E.U.: Explaining Variation in Cooperative Development,”

(2017), 1.
221 «“Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European Cooperative Society
(SCE),” EUR-Lex, Accessed 24 March 2020, https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=celex:32003R1435.
222 “Internal Market, Industry, Entrepreneurship and SMEs,” European Commission, Accessed 24 March 2020,
https://ec.europa.eu/growth/sectors/social-economy/cooperatives/european-cooperative-society en.
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create conditions for farmers to have more free time, vacations, etc.;?? (2) a cooperative is an
organizational-legal form of an enterprise that has economic goals and does not actually deal with
social problems.”?%4

Except traditional forms, some countries introduce hybrid, modified or simplified forms in
their national legal system. “For example, there are companies with less formal requirements and
enjoy more freedom to insert tailor-made provision into the companies’ articles. The enhanced
flexibility is offset by the imposition of limitations, such as the prohibition of using the capital
market for funding and issuing shares in bearer form.”??®> Examples are the SAS - Société par
actions simplifiée in France and GmbH — a private limited company in Germany.??® Also, a good
example of a simplified company is SLNE (‘Sociedad Limitada Nueva Empresa’)?*’ in Spain with
regard to the establishment procedure and decision-making peculiarities. Generally, modified and
simplified companies exist with full protection of creditors, third parties, shareholders themselves
and are preferable for small and medium-sized enterprises.

Moreover, a good example of a simplified private company is societa a responsabilita
limitata semplificata in Italy. Itis created by a notarial deed, the minimum share capital must be
EUR 1 and cannot exceed EUR 10,000.2%

According to Ukrainian legislation, we could name LLCs and ALCs as simplified
companies. The Law of Ukraine ‘On Limited and Additional Liability Companies’??° excluded the
information on the size of the share capital and the list of members of the company from the list
of information, which were obligatory to be fixed in the articles of association. This requirement
conflicted with the mechanisms regulating the alienation or transfer of shares of participants
because, regardless of the reasons for acquiring the rights of the shareholder, it required
amendments to the articles of association and created an unacceptable risk for many investors to
register the changes in the composition of participants and violated the rights of the person who

acquired the share legally. Therefore, instead of including the information on the share capital and

223 Ramanauskas, J.; Stasys, R.; Conto, F., “The Main Obstacles and Possibilities of the Cooperative Movement in
Lithuania,” Organizaciju Vadyb Sisteminiai Tyrimai (2017), 101-117.

224 Ramanauskas, J. Kooperacijos pagrindai. (Kaunas: Spalvy kalvé 2007).

25 Dorresteijn A. et al., European Corporate Law, 3™ edition, (Wolters Kluwer,2017), 13, quoted in Frank
Woolbridge, ‘Some New Types of Company and Partnership in France and Germany’, International and Comparative
Corporate Law Journal 3, no.2 (2001): 211.

26Article  L227-1 of French Commercial Code https://www.legifrance.gouv.fr/Media/Traductions/English-
en/code_commerce part L EN 20130701 and Gesetz fiir kleine Aktiengesellschaften und zur Deregulierung des
Aktienrechts vom 02.08.1994

227 “Ley 7/2003, de 1 de abril, de la sociedad limitada Nueva Empresa por la que se modifica la Ley 2/1995, de 23 de
marzo, de Sociedades de Responsabilidad Limitada,” Agencia Estatal Boletin Oficial del Estado, Accessed 24 March
2020, https://www.boe.es/eli/es/1/2003/04/01/7.

228 Article 2463bis(3) Italian Civil Code. Serra, L. Societa a responsabilita limitata semplificata ,AltalexPedia, 2013.
229 “TIpo ToBapucTBa 3 JOJATKOBOIO Ta OOMEKEHOIO BiNOBigambHicTIO,” 3akoHomaBcTBO Ykpainm, Accessed 11
March 2020, https://zakon.rada.gov.ua/laws/show/2275-19
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participants in the articles of association, the Law provides for the display of this information in
the Unified State Register and clear rules that protect the rights of all interested persons. In
addition, there is still a contradiction between the Law of Ukraine ‘On LLCs and ALCs’ and article

82 of the Economic Code of Ukraine?3°

, Where the requirements for the companies’ constituent
documents, including the requirement to mention participants in the articles of association, are
provided. Despite the contradiction, we apply the Law of Ukraine ‘On LLCs and ALCs’ as a
special act in this sphere.

In Ukraine, additional liability companies are not widespread (there are only 1512
registered ALCs today?®). The legal regulation is the same as in LLCs. The main difference is that
the participants of the additional liability company are also liable for their own property in the
event of the company's insolvency. Nevertheless, the requirements for the minimum threshold for
the share capital of a limited liability company in Ukraine have not been established.

The fact that in these companies the share capital is divided into shares of certain sizes.
However, the participants are liable with its debts not only for its contributions to the share capital,
but also, in the case of the failure of these amounts, additional property belonging to them (in the
same size for all participants fold to the contribution of each participant). The maximum amount
of liability of the participants shall be stipulated in the founding documents. To create such a
company, the members should have the property that they can offset the additional liability.
“Operation of a company with supplementary liability in Ukraine has shown that this form of
economic companies was actively used in the event of the privatized property certificates in the
form of so-called trusts when there was an opportunity under the stated additional responsibility
to accumulate significant amounts of privatized property certificates and to invest in privatized
enterprises. Additional responsibility requires the ability to “answer” additionally for the liabilities
that were not identified in many trusts and it became the basis of a fraud with a criminal tinge.”?%2
This form of economic company was popular in Ukraine in the middle of the 1990s, but in recent
years it is not.

Therefore, companies with additional liability have no significant corporate characteristic
such as limited liability and their relevance to corporations is extremely doubtful. So, the

establishment of an additional liability company is not reasonable in Ukraine.

20“I'ocnomapchkuii  KOJEKC VYkpainu,” 3aKOHO1aBCTBO VYkpainu. Accessed 1 March 2020.
https://zakon.rada.gov.ua/laws/show/436-15.

21 “Number of legal entities by organizational and legal forms of management,” State Statistics Service of Ukraine,
Accessed 11 April 2020, http://www.ukrstat.gov.ua/.

22CpTymescekuii  B.A., OcHnosu  KOpnopamueHo2o  YNPAGIiHHS (Kwuis: Buanns-Ilpec,  2002),
https://buklib.net/books/34390/.
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As we could see, corporate relationship exists not only in LLCs and JSCs or other economic
companies but also in such corporate enterprises as private and farm enterprises, production
cooperatives. It is not an exhaustive list. In every country, there are own specific forms (hybrid,
modified, etc.) of companies for flexible and convenient running a business as well as SCE (a
supranational corporate form) for trans-border activities.

In Ukraine, it is recommended to abolish dualistic provisions concerning the legal
regulation of private enterprises and deprive the status of the company from these enterprises.

Also, Ukraine should repeal such a legal form as ALC and use a simplified form of a private

company as LLC.

3.3 Possible ways to improve the legal regulation of companies in Ukraine according

to European legislation

The issue of adaptation of the legislation of Ukraine to the legislation of the European
Union has arisen after signing of the Partnership and Cooperation Agreement (PCA) between
Ukraine and the European Communities and their Member States on June 14, 1994.%2 Shortly
after this Framework Agreement came into force in 1998, Ukraine began to establish an
institutional mechanism for adaptation and to formulate a legal framework for the consistent and
effective implementation of this important vector of legal reform. In the year of entry of PCA into
force, the President of Ukraine by his decree approved the Strategy of Ukraine’s integration into
the European Union, in which the approximation of Ukrainian legislation to the EU norms and
standards was recognized as one of the main priorities of the integration process. In the same year,
the Cabinet of Ministers of Ukraine defined a mechanism for adapting Ukrainian legislation to EU
legislation, in which the Ministry of Justice of Ukraine was responsible for coordinating the
process in the executive branch.?®* In 2014, the notable act signed and approved was the
Association Agreement between Ukraine and the EU%®, which is much more important and
provides for more integration of the EU with Ukraine. This is now the key document that defines
past and future reforms in the corporate sphere. Under the Association Agreement between

233 “partnership and Cooperation Agreement between the European Communities and their Member States, and
Ukraine” (1994), Accessed 16 February 2020,
http://ec.europa.eu/world/agreements/prepareCreateT reaties\Workspace/treatiesGeneral Data.do?step=0&redirect=tru
e&treatyld=217

234 Mapmasos B. Adanmayisn 3axonodascmea Vipainu 0o acquis €sponeticbkozo Corosy: niocymku n’amupiunozo
winsxy, 6e3 natu., Accessed 16 February 2020, https://minjust.gov.ua/m/str 1702

235 “Vroma mpo acolianiro Mix YKpaiHoro, 3 ofiHi€i cropon, Ta €Bponeiickkum Cor3oM, €BponenchLKuM
CHiBTOBAPHCTBOM 3 aTOMHOT €HEprii 1 IXHIMU JeprkaBaMU-uiieHaMu, 3 iHmoi croponu’ [Association Agreement
between the European Union and its Member States, of the one part, and Ukraine, of the other part], 3akononasctso
Vkpainu, Accessed 1 March 2020, https://zakon.rada.gov.ua/laws/show/984 011.
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Ukraine and the EU, Ukraine has undertaken to adapt its legislation to the EU legislation in priority
areas that include company law.

Since that time, Ukraine has adopted new legal acts which more and less is approximate to
EU law. Nevertheless, we could say anything about the ‘perfect approximation’ due to the
peculiarities of the national system that influenced by traces of the Soviet Union. The process of
making Ukrainian legislation better takes and will take a lot of time. It is necessary to understand
what amendments we could make in order to harmonize Ukrainian legislation with EU Member
States’ legislation in the field of corporate law.

At the present stage, the European Union forms effective and flexible legal regulation to
better cooperation between Member States. According to the article 21 of the Treaty on European
Union, it contributes to promote “democracy, the rule of law, the universality and indivisibility of
human rights and fundamental freedoms, respect for human dignity, the principles of equality and
solidarity, and respect for the principles of the United Nations Charter and international law”.?%
We consider all branches of law to deal with the above-prescribed principles. These principles also
relate to corporate law. For example, they provide the protection of creditor’s and investor’s rights
and freedom to conduct business under chosen legal forms.

The important element of legal reform in Ukraine on the way to the EU integration is the
unification of the legislation with European laws. In the opinion of Mahinchuk, reforming the
Ukrainian legislation, as a necessary prerequisite for the unification of legislation, can be done in
the following ways:

(1) Repeal of the Economic Code of Ukraine with the simultaneous adoption of the
relevant law on the peculiarities of regulation of the economic relations with state-
owned enterprises. Such an approach to reforming Ukrainian law will testify to
Ukraine’s return to the monistic principles of regulating private legal relations that
are inherent in the vast majority of post-Soviet countries, who have never known or
professed the dualism of private law. [...]

(3) Any other way of reforming the current Economic Code of Ukraine may be
related to the introduction of appropriate amendments to the current Economic
Code of Ukraine and the removal from the last certain contradictory duplicate
provisions which exist in the civil legislation. 27

If we look at the problem identified through the lens of the European Community, then it
has drawn attention to the problem of harmonization of corporate law for over half a century. It

should be noted that the regulation of legal issues in the territory of the EU by the unified

legislation is fragmented. EU corporate law regarding national companies is currently being

23 «Consolidated versions of the Treaty on European Union,” EUR-Lex, Accessed 7 Februaru 2020, https://eur-
lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-fd71826e6da6.0023.02/DOC_1&format=PDF

237 Maxinuyk B. M., “JlyaniiaMm OpuBaTHOIO Mpasa: 10 NI0CTAHOBKM MUTaHHs,” IIpusamue npaso i nionpuemnuymeo,
(2009): 56.
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applied subsidiarily. Many issues remain open and unsettled. Corporate legal Directives and EU
Regulations governing the formation of different types of companies are the main mechanism for
implementing the regulation of legal entities.?® On the whole, legal regulation of the activities of
companies in the EU is carried out at the national level as we mentioned in the Introduction, and
the Directives prescribe only facilitating the activity of companies by eliminating the barriers
arising from differences existing between national legal systems.

Today, all European countries have pledged to reform the national legislation in line with
EU law. Ukraine is also working in this direction. Much has been done within the framework of
the program to adapt the corporate law of Ukraine to the law of EU companies. “The adaptation
of the legislation of Ukraine to the EU legislation is recognized as a priority component of the
process of integration of Ukraine into the EU and aims at achieving compliance of the legal system
of Ukraine with EU laws on companies, taking into account the criteria put forward by the EU to
the states that intend to join it.”?*°

As can be seen from the analysis, not all of the concepts of a legal entity are clearly regulated
by Ukrainian law. This situation arises because such concepts as ‘company’, ‘organization’,
‘corporation’ are derived from a foreign language. In the current conditions of globalization,
foreign terminology continues to correlate with the words of Slavic origin that is why there is such
confusion in the use of terms.?* It is clearly stated that in the Civil Code of Ukraine the legal
entities are divided into entities of private and public law. But there is no exact division of
companies into public and private. It is defined that entrepreneurial companies are legal entities of
private law and consist of economic companies and production cooperatives. The Economic Code
does not operate such a notion as ‘legal entities’, instead of it, the terms ‘subject of management’
(‘cy6’exm 2ocnooaprosanns’) and ‘enterprises’ (‘nionpuemcmes0’) are used. In the Economic Code
of Ukraine, the corporate enterprises are companies which are characterized by the corporate
relations. They include private enterprises, farm enterprises, productive cooperatives and
economic companies (general and limited partnerships, LLCs, ALCs and JSCs). Thus, even there
are divergences in the classification of the companies in Ukrainian legislation. It should be
understood that corporate enterprise and entrepreneurial companies are covered by the notion

‘company’ in pursuant to Ukrainian law.
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In addition, in the light of the above, it should be noted that the most important problem is
the harmonization of basic civil law institutions, especially the term ‘legal entities’ with ‘subjects
of management’. The fundamental question of the two Codes is the issue of the participants of the
legal relations. According to part 1 of article 55 of the Economic Code of Ukraine, “subjects of
management are recognized as participants of economic relations that carry out economic activity,
realizing economic competence (a set of economic rights and responsibilities), have separate
property and are liable for its obligations with this property, except the cases provided by law.”
This term is covered by features of the legal entities under the Civil Code of Ukraine. Nevertheless,
the term ‘subject of management’ includes not only legal entities, but also individual
entrepreneurs. So, it would be wise to implement the term ‘company’ (‘xkomnanis’) instead of
definitions ‘entrepreneurial companies’ (they are legal entities of private law under the CC) and
‘corporate enterprises’ (they are subjects of management under the EC) in both Codes and define
their types and forms to provide the same understanding of the concept ‘companies’ in Ukrainian
legislation. Because, nowadays, there is unclearness in Ukrainian corporate terminology.

There are various legal acts that regulate the activity of companies in Ukraine, except the
Economic and Civil Codes. The law ‘On Economic Companies’2*! was adopted in 1991 and now
is in effect in the part of legal regulation of general and limited partnerships. Other provisions
concerning LLCs, ALCs and JSCs are inappropriate because such acts as the Law ‘On JSCs’2%?
and the Law ‘On LLCs and ALCs’?®® now exist. It is recommended to abolish duplicated
provisions concerning the legal regulation of companies in these acts. There is no need to repeat
legal norms that regulate GPs and LPs in both Codes or stipulate rules for LLCs, ALCs and JSCs
for which there are separate laws that regulate their activities.

Moreover, as a general rule, a legal entity is entrusted with the pursuit of those interests that
are individually impossible or difficult to realize. Understanding the concept and nature of a legal
entity is one of the most difficult problems in theoretical jurisprudence because there are many
theories by which lawyers have tried to answer the question: what is the essence of the legal entity,
to identify its essential features.?** It is necessary because all companies are legal entities. To

understand the legal status of companies is possible thought defining the essence of legal entities.
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According to the European Commission, the number of problems appears as a result of
companies’ operation in the environment of the other legal system: “All Member States have
traditionally accepted a certain degree of economic activity by foreign companies in their territory
without imposing their own company law rules on them. Member States differ, however, in their
(traditional) legal responses to foreign companies establishing particular intense links with their
territories.”4

The ECJ stated a right of freedom of establishment for companies. For example,
Uberseering case shows that the company is recognized as such in all Member States, even if it
does not conduct any activities in the state of incorporation.?*® The ECJ’s practice (it has been
analyzed in the subchapter 2.1.2) permits to establish companies in one Member State and carry
out business in another Member States.

The main reason to unify the concept, types and forms of companies to the EU legal system
is globalization processes and expansion of the international trade which create unfavorable
circumstances for foreign companies.?*’ For example, Lando states:

These differences complicate foreign trade. At least one party to an international
contract has to be subject to an alien legal system and will often have to invest a great
deal of time, effort and money to become familiar with the foreign law. Venturing
into a foreign market is risky, and many companies, especially small and medium-
sized businesses, are wary of doing so. The legal differences are therefore obstacles
to the free movement of goods, people and services, obstacles which are
fundamentally irreconcilable with the principle of a common market.?*

At the same time, it should be understood that in the course of adaptation of Ukrainian
legislation to EU legislation there will be a considerable number of problems, without which it
will be impossible to fulfill the set tasks. We share the opinion of academician Voloshchenko,
stating that the harmonization of national and European law systems cannot be carried out
mechanically. Firstly, the principle of state sovereignty of each country continues to act. Secondly,
these countries have many features that they protect and do not want to lose during integration
processes. Thirdly, universal organizational mechanisms for harmonizing relevant legal systems

have not yet been established.?*
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Finally, today there are a lot of contradictory legislative acts that contain rules governing
the procedure for establishing and operating companies such as the Economic and Civil Codes of
Ukraine, the Law ‘On Economic Companies’, the Law ‘Orn JSCs’, the Law ‘On LLCs and ALCs’,
etc. This creates the duplication in the legal regulation of relations in this area, in particular, in
matters of formation and termination of companies, etc. Due to the fact that the unification and
harmonization with EU law are the main vectors for Ukraine, it should abolish ambiguous and
duplicated provisions in company law acts. Thereby, this contributes to the formation of a single
space for conducting business by companies of EU Member States nowadays as well as
supranational companies on the territory of Ukraine when it is the one of EU Member States.

All in all, we see such possible ways for improving the legal status of companies:

1) To combine the terms ‘corporate enterprises’ and ‘entrepreneurial companies’ under

the definition ‘companies’ in the Civil and Economic Codes;

2) To abolish duplicated provisions concerning the legal regulation of companies in all

acts that contain company law norms.
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CONCLUSIONS

Having studied the concept, types and business forms of companies in Ukraine and selected

EU Member States, it can be concluded that:

1.

The precise notion of corporation varies from country to country, but the main
understanding is the same everywhere. Summarizing the definitions of a corporation and
taking into account the main features, it can be determined as a commercial legal entity
that is created under the law, based on share capital and separated from its members who
support, own, manage its activities and are not responsible for its debts and obligations.
All companies are legal entities, but not every legal entity could be a company since there
are various types of legal entities, including, for instance, non-profit organizations.
Legislation of Ukraine and EU Member States are different in the status of ‘general and
limited partnerships’. According to Ukrainian legislation, the company includes
partnerships because of the legislative prescription and all of them are legal entities. In the
EU, partnerships are an option another than the company due to distinctive features. They
are characterized mostly by the contractual basis, usually an absence of legal personality
and unlimited liability.

There is a significant discrepancy between the number of criteria used to classify
companies in Ukraine under the Economic Code (two versus three in the EU) and the
values of annual income for micro, small, medium and large enterprises to those imposed
by the Directive 2013/34/EU. However, the Law of Ukraine ‘On Amending the Law of
Ukraine ‘On Accounting and Financial Reporting in Ukraine’ concerning the improvement
of certain provisions’ put this classification in the line with EU law, particularly, provided
the same categories and indicators for micro, small, medium and large companies as in the
above-mentioned Directive. The Law of Ukraine ‘On Accounting and Financial Reporting
in Ukraine’ is applicable as a special act in this sphere.

The appearance of single-members private LLCs has led to the creation of the harmonized
conditions for SMEs operation across borders. SMEs take a special place in the national
corporate law of EU Member States as well as Ukraine.

The main classification of companies is the division into public and private ones. The
difference is that a public company can trade shares on the stock exchange and make a
public offer. According to Ukrainian law, LLCs are private companies, private and public
JSCs are public companies. Nowadays, the number of members is not taken into
consideration concerning the distinction between these kinds of companies in Ukraine as

well as EU Member States.
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It was established that business forms of companies have specific national peculiarities in
Ukraine and EU Member States. Corporate relations exist in economic companies (LLCs,
JSCs, ALCs, LPs, GPs), production cooperatives, farm and private enterprises under
Ukrainian law. It is arguable whether all of them could be covered by the notion ‘company’.
In some countries, there are the simplified and modified companies, such as a simplified
joint-stock company in France (SAS), a simplified form of LLC in Germany (mini-GmbH),
LLC in Ukraine (‘mosapucmeo 3 dodamxoeorw obmedcenicmio’), LLC in Lithuania
(‘uzdaroji akciné bendrove’) and others that are characterized by the flexibility of
formation leading to be the most popular forms for running a business.

Under Ukrainian law, it is difficult to understand the meaning of the concept of ‘business
form’ and the fact that the legislator in addition to this term also uses the term ‘type’,
without distinguishing them. The CC and EC of Ukraine provide different lists of business
forms of companies. In addition, these legal acts operate different terms with regard to the
notion ‘company’.

Due to the fact that the unification and harmonization with the EU law are the main vectors
in Ukraine and in today’s context, it is essential for Ukraine to create the single legal space
within which it is effective to cooperate with the EU requirements in the sphere of company

law.
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1.

RECOMMENDATIONS

It is advisable to unify and systematize organizational and legal forms in which legal
entities (especially, companies) can actually function in both the Civil and Economic
Codes of Ukraine for the clear and identical understanding of what business forms of
companies exist in Ukraine.

It is recommended to combine the terms ‘corporate enterprises’ and ‘entrepreneurial
companies’ under the definition ‘companies’ in Ukrainian legislation. Moreover, it is
essential to separate ‘partnerships’ from the notion ‘economic companies’ under the
Law of Ukraine ‘On Economic Companies’. It would be better to abolish this act and
to adopt a new act in regard to the legal regulation of partnerships as alternatives to
companies that will be in compliance with the relevant EU Member States’ legislation.
In Ukraine, it is needed to abolish ambiguous provisions that exist because of traces of
Soviet times, particularly concerning the legal regulation of private enterprises and
deprive the status of the company from these enterprises. Also, Ukraine should repeal
such a legal form as ALC and use only such a simplified form as LLC and get rid of
duplicated provisions concerning the legal regulation of companies in all acts that
contain corporate norms in order to unify and harmonize the legal regulation in

Ukrainian company law.
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ABSTRACT

The research identifies the nature, types and forms of companies in Ukraine in comparison
with the legislation on companies in Lithuania and other EU Member States and studies the
necessary changes to the legislation of Ukraine. In particular, the author: (1) discloses the history
and essence of the company as a form for running a business; (2) identifies the typology of
companies existing in the business market; (3) highlights the specificity of the Ukrainian and
European companies’ functioning in the different business forms.

In the light of achieving the goals of the study, recommendations for further improvement
of Ukrainian corporate legislation are elaborated to build an optimal model for the development
of domestic corporate law and propose approaches to modify the corporate law regulation in a way
of the adoption of a new legal act for determining the partnership’s status, the abolishment of the
outdated concepts and ambiguous provisions.

Keywords: company, legal entity, partnership, business form, corporation.
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SUMMARY

The master thesis “Concept, types and business forms of companies in Ukraine, Lithuania
and other EU Member States” is aimed at identifying the essence, types and business forms of
companies in Ukraine in comparison with company laws in Lithuania and other EU Member States
and investigate what amendments are necessary in Ukrainian legal acts. The objectives of the study
are formulated in accordance with the necessity to review Ukrainian corporate law in a line with
EU Member States. They are as follows: to disclose the history and legal nature of a company as
a form for running a business; to identify a typology of companies existing in the business market;
to highlight the specificity of the Ukrainian and European companies’ functioning in the different
business forms and develop recommendations for improving Ukrainian corporate law.

Structurally, this paper is divided into 3 Chapters: 1 — The Company as a form of doing
business in present-day conditions. The author studies the history of the concept of ‘company’
development as legal entities. For these purposes the nature of the first corporate entities and
definitions of ‘corporation’ are explored. The author highlights the legal status of companies and
outlines the features of a company as a legal entity. The distinctions between commercial entities’
forms are summarized. It is recommended to separate ‘companies’ from ‘partnerships’ in
Ukrainian legislation. 2 — Typology of companies in the business market. The legislative criteria
of companies’ classification are researched. This section contains a description of types of
companies based on the mode of incorporation and the size of companies. The legal norms of the
Law of Ukraine ‘On Joint-Stock Companies’ are analyzed ranged before and after reforms. The
comparison of public and private companies in EU Member States’ legislation is provided. 3 —
Comparative analysis of the functioning of companies in different business forms in Ukraine and
EU Member States. The functioning of companies of the different business forms is analyzed with
respect to the legislation of Ukraine and selected EU Member States. Recommendations on how
to improve legal regulations of business forms of companies in Ukraine are given, especially with
regard to the systematization of the list of business forms in legal acts, deprivation of the company
status from private enterprises and additional liability companies, abolishment of duplicated

provisions in order to unify and harmonize Ukrainian corporate law.
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