Jvadas: zmogaus teisés
XXI amziuje
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Zmogaus teisés XXI amziuje patiria daugybe transformacijy. Viena vertus, teisés vir-
$enybés, demokratijos ir geopolitinés krizés pasaulyje kelia naujy i$$ukiy Zzmogaus teisiy
jgyvendinimui. Kita vertus, sparciai plétojamas Zmogaus teisiy turinys ir jy apsauga. Atsi-
rado naujy Zmogaus teisiy, susijusiy su klimato kaita, skaitmenizacija, duomeny apsauga,
pradéta intensyviai ginti mazumoms priklausanciy asmeny teises, klasikiniy Zzmogaus teisiy
apsauga i$ naujo persvarstoma technologijy progreso kontekste.

Zmogaus teisiy evoliucija ir jy dinamika glaudZiai susijusi su socialiniais, politiniais,
technologiniais ir kultariniais poky¢iais. Kiekviena epocha kelia naujy klausimy, j kuriuos
teisés mokslas privalo ieskoti atsakymy, todél Zmogaus teisiy tyrimai savaime negali bati
baigtiniai. Profesoré Toma Birmontiené, kuriai skiriamas §is recenzuoty moksliniy straips-
niy rinkinys, savo tyrimuose ne tik nuolat nuosekliai analizavo Zmogaus teisiy poky¢ius,
bet ir aktyviai prisidéjo prie jy puoseléjimo ir gynimo. Jos moksliniai interesai apima placia
zmogaus teisiy problematika, o sveikatos teisés ar motery teisiy srityje ji buvo viena is pir-
muyjy mokslininkiy Lietuvoje, paskelbusiy savo publikacijas. Néra abejoniy, kad profesorés
T. Birmontienés tyrimai jkvépé ne vieng $io leidinio straipsniy autoriy.

Tad jvertinus profesorés Tomos Birmontienés indélj j zmogaus teisiy doktrinos raida
bei tyrimus ir atsizvelgiant j pasaulyje vykstancius pokycius, buvo nuspresta parengti dvi-
kalbj recenzuoty moksliniy straipsniy rinkinj Constitutiones et Libertates: Zmogaus teisés
XXI amziuje. Leidinj sudaro daugiau nei keturiasde$imties autoriy - teisininky i$ Lietuvos
ir uzsienio - jzvalgos apie tai, kaip konstitucijos prisitaiko prie $iuolaikiniy Zzmogaus teisiy
issukiy. Straipsniuose analizuojama konstitucinés teisés raida ir doktrinos formavimas, ver-
tinama, ar konstituciniai mechanizmai yra pajégiis reaguoti j hibridines grésmes, dirbtinio
intelekto sukeliamas pasekmes ir kitus XXI amziaus reikinius.

Leidinj sudaro dvi dalys. Pirmoje dalyje keliamas klausimas, ar konstitucijos vis dar
geba apsaugoti demokratines vertybes, be kita ko, zmogaus teises ir teisés virSenybe, nuo-
lat besikei¢iancioje teisinéje, politinéje ir technologinéje aplinkoje. Sioje dalyje gilinamasi i
konstitucijos aiskinimo metodologija, teisinés valstybés principo veikimg ir konstituciniy
teismy vaidmenj ginant demokratines vertybes, europinio ir nacionalinio identiteto aspek-
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tus. Siuos konstitucinés teisés klausimus savo darbuose tyrinéjo ir prof. Toma Birmontiené'.
Vienoje i§ leidinio publikacijy, rengtoje prof. E. Jarasitino, argumentuojama, kad konsti-
tucija, kaip auk$ciausioji teisés norma, reikalauja savito, skirtingo nuo ordinarinés teisés
aiskinimo biuido. Pasak prof. E. Kirio, vadinamoji autentiska pazodiné konstitucijos prasmé
yra i$ principo nepasiekiamas idealas, nes konstituciné doktrina neisvengiamai evoliucio-
nuoja. Prof. M. Zubik konstitucinei teisei pritaikyta chaoso teorija parodo, jog net nedideli
interpretaciniai ar procediriniai poky¢iai konstituciniame gyvenime gali sukelti grandining
reakcijg ir sisteminio masto pasekmes valstybés santvarkoje. Galbit $i teorija galéty buti
paaiskinimas, kaip 2015 mety Lenkijos Konstitucinio Tribunolo sudéties pokyciai perau-
go | visapusiska teisinés valstybés krize, kurig savo publikacijoje analizuoja prof. M. Gra-
nat. Demokratinés konstitucinés tvarkos trapumas, nulemtas regione vykstanciy politiniy
poky¢iy, yra ne vienos publikacijos tyrimo objektas. Jose ieskoma konstituciniy saugikliy
demokratiniy vertybiy apsaugai, efektyvesnio konstitucinés kontrolés modelio, svarstoma,
kada nacionaliné konstituciné tapatybé yra teisétas apsaugos mechanizmas, o kada ji tampa
teisinés fragmentacijos priezastimi, kiek tarptautinis konstitucionalizmas yra savarankiskas
reiskinys, o kiek — nacionalinio konstitucionalizmo $esélis.

Zmogaus teisiy ir demokratijos legitimumas negali bti grindZziamas vien daugumos
valia, jis kildinamas i$ bendryjy gériy, kaip argumentuojama M. Verbicko straipsnyje. Tad
antroje leidinio dalyje koncentruojamasi j konkrec¢iy zmogaus teisiy problematika: minties
ir susirinkimy laisve, prieglobscio teise, motery teises, asmeny su negalia apsauga, teise
i privatumg ir asmens duomeny apsauga, teise j sveika aplinka klimato kaitos kontekste,
sveikatos apsaugos teise, $iy teisiy apsaugos mechanizmus ir jy jgyvendinimo issukius. De-
zinformacijos, propagandos ir neapykantos kurstymo eroje biitina konceptualiai perziaréti
saviraiskos laisvés ribas. Saviraiskos ir informacijos laisviy sankirta aktuali ir nagrinéjant
asmens duomeny apsaugos klausimus, kai tenka ieskoti pusiausvyros tarp asmens privatu-

! Pavyzdziui, Toma Birmontiené, ,,The Mission of Constitutional Courts in Times of Political Instability
i$§ Constitutional Justice and Evolution of Individual Rights, XIXth International Congress on European and
Comparative Constitutional Law, Rainer Arnold, Alexandru Tanase (red.) (Constitutional Court of the
Republic of Moldova, 2018); Toma Birmontiené, ,Konstituciné doktrina ir Konstitucijos interpretavimo
(ne)laisveé, i§ Konstituciné justicija Lietuvoje: trys veiklos desimtmeciai: recenzuoty moksliniy straipsniy rin-
kinys, D. Puraité- Andrikiené, A. Juskevi¢iuté-Viliené (red.) (Vilnius: Vilniaus universiteto leidykla, 2023),
24-43, Toma Birmontieng, ,,Konstituciné teisé ir tarptautiné bei Europos Sgjungos teisé: kas diktuoja teisés
sistemy sgveikos ribas?*, 1§ XXI amZiaus issikiai tarptautinei teisei. Liber Amicorum Sauliui Katuokai, J. Zi-
linskas, L. Jakulevi¢iené, R. Valutyté, D. Gailiaté-Janusoné (red.) (Vilnius: Mykolo Romerio universitetas,
2020); Toma Birmontiené, ,,Konstitucinis Teismas ir Konstitucijos ai$kinimo menas, i§ Nuo nacionalinés
Konstitucijos iki transnacionalinio konstitucionalizmo (Vilnius: Lietuvos Respublikos Konstitucinis Teis-
mas, 2024); Toma Birmontiené, ,,Constitutional Justice and Politics, the Role of the Constitutional Court*,
i§ Constitutional Justice and Politics: International Congress on European and Comparative Constitutional
Law, Rainer Arnold, Alexander Brostl, Gabriela Dobrovi¢ova (red.) (University in Kosice, Faculty of Law,
2020); Toma Birmontiené, ,Intersection of the jurisprudences. The European Convention on human rights
and the constitutional doctrine formulated by the Constitutional Court of the Republic of Lithuania®, Ju-
risprudencija 1, 119 (2010): 7-27; ir daugelis kity.
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mo ir teisés gauti informacija bei teisés informuoti visuomene.

Viena labiausiai vieSosios teisés mokslininkus jtraukian¢iy temy pastaruoju metu -
aiSkinimasis, ar konstituciniai mechanizmai ir konstituciné kontrolé gali buti veiksmingos
priemonés sprendziant klimato kaitos klausimus, kai aplinkos apsaugg lemiantys sprendi-
mai tradiciskai lieka politinés diskrecijos sferoje. Neabejotina, kad $ios priemonés gali pa-
deéti transformuoti klimato apsauga i$ politinés siekiamybés | teisiskai vertinama valstybés
pareiga. 2022 m. Jungtiniy Tauty Generalinés Asambléjos rezoliucijoje (76/300) pripazin-
ta nauja Zmogaus teisé — teisé j Svarig, sveika ir tvarig aplinka, kuri apima saugy klimata,
$§vary org, saugy vandenj, sveika maistg ir biojvairove. Jau 2024 m. priimtame pirmajame
Europos Zmogaus Teisiy Teismo sprendime klimato kaitos byloje Verein KlimaSeniorin-
nen Schweiz ir kiti pries Sveicarijg® pripaZinta visuomeniniy organizacijy teisé bylinétis su
valstybémis dél jy jsipareigojimy laikymosi ir patvirtinta, kad priemoneés, kuriy imamasi
siekiant mazinti klimato kaitos poveiki, yra nepakankamos. Sig teise patvirtino ir 2025 m.
liepos 23 d. priimta Tarptautinio Teisingumo Teismo patariamoji i§vada dél klimato kaitos®,
kurioje jvardyta ir tarptautinéje teiséje nustatyta pareiga valstybéms uzkardyti reik§minga
zalg klimatui, kurios nesilaikymas uztraukia atsakomybe. Pastaraisiais metais pozicija dél
jsipareigojimy mazinti klimato kaitos pasekmes vis dazniau iSreiskia ir valstybiy konstitu-
ciniai teismai (pvz., 2021 m. Vokietijos, 2025 m. Vengrijos, Cekijos konstituciniy teismy
sprendimai), nors kol kas poziiiriai gana skiriasi. Siy sprendimy kontekste pradéta kalbéti
apie vadinamasias karty teises (angl. inter-generational rights), nes klimato kaita labiausiai
paveiks jaunimg ir vyresnés kartos Zmones. Sie ir kiti su klimato kaita ir jos reguliavimu
susije aspektai analizuojami ir dvejuose $io leidinio straipsniuose.

XXTI amziuje buvo sparciai plétojama pazeidziamy asmeny grupiy teisiy apsauga. LGB-
TT asmeny teisiy apsauga skaldé ne vienos valstybés visuomene dél teisés sudaryti santuo-
kg ar partneryste, igyti paveldéjimo, jvaikinimo teises pripaZinimo. Siuos klausimus teko
spresti ir Lietuvos Konstituciniam Teismui. Po paskutinio nutarimo ,,Seimos koncepcijos*
byly serijoje tebelaukiama jstatymy leidéjo veiksmy dél naujai suformuotos oficialiosios
konstitucinés doktrinos nuostaty jgyvendinimo, o pats nutarimas analizuojamas ne vienoje
$io leidinio publikacijoje.

Konstitucinés teisés diskurse buvo ir yra aktuali motery teisiy apsauga. Kaip matyti i$
prof. T. Birmontienés atlikty tyrimy, motery politiniy teisiy istorija Lietuvoje yra turtin-
gesné, nei daznai manoma, pavyzdziui, tuo aspektu, kad Lietuvoje moterims rinkimy teisé
buvo suteikta gerokai anksciau nei kitose Europos valstybése’. Vis délto metams bégant
tebéra pastebimas atotriikis tarp formalios teisinés lygybés ir realaus jos jgyvendinimo poli-

? EZTT Didziosios kolegijos 2024 m. balandzio 9 d. sprendimas, peticijos Nr. 53600/20, ECLI: CE:ECHR:2024:-
0409JUD005360020.

International Court of Justice, Advisory Opinion, Obligations of States in respect of Climate Change, 23 July
2025, https://icj-web.leman.un-icc.cloud/sites/default/files/case-related/187/187-20250723-adv-01-00-en.pdf.

Toma Birmontiené, ,,Motery teisiy raida Lietuvoje: konstitucinis pripazinimas, politinio lygiateisiskumo sie-
kis®, Jurisprudencija 12, 90 (2006).
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tiniame, socialiniame ir teisiniame gyvenime, tad erdvés diskusijoms netriiksta. Sio leidinio
straipsniuose motery teisiy klausimas plétojamas dviem vienas kitg papildanciais rakursais:
analizuojamas Lietuvos Konstitucinio Teismo jurisprudencijos indélis j lyc¢iy lygybés dok-
tring ir nagrinéjama asmens teisé j dviguba pavarde kaip sudétine tapatybés, Seimos gyve-
nimo apsaugos ir tévy lygiateisiSkumo principo israiska.

Pastaraisiais metais Zzmogaus teisiy vaidmuo, tradiciskai budingas viesajai teisei, sti-
préja ir privatinés teisés srityje, $i tendencija dar vadinama privatinés teisés konstituciona-
lizacija. Pastargjj dvideSimtmetj iSplétota verslo tvarumo koncepcija ir besivystantis teisinis
reguliavimas $ioje srityje pabrézia Zmogaus teisiy svarbg jmoniy veikloje ir vertés grandi-
néje’. Jau tapo norma atlikti zmogaus teisiy iSsamy patikrinima (angl. human rights due
dilligence), siekiant iSvengti neigiamo verslo veiklos poveikio Zzmonéms, bendruomenéms,
aplinkai. Stipréja horizontalus Zmogaus teisiy veikimas, kuris reiskia, kad jsipareigojimai
dél Zmogaus teisiy taikomi ne tik tarp individo ir valstybés, bet ir kitiems subjektams, pa-
vyzdziui, verslo jmonéms.

Sveikatos teisé, ilga laika buvusi gan nisiné, taciau itin svarbi integralios Zmogaus teisiy
apsaugos sistemos dalis, iSgyvena renesansa, prie kurio i§ dalies prisidéjo visg pasaulj su-
krétusi pandemija. Daugybés sriciy mokslininkai tiria su pacienty teisiy gynyba, sveikatos
priezitiros prieinamumu ir medicinine atsakomybe susijusius klausimus paciais jvairiau-
siais aspektais. Prof. T. Birmontiené j §ig sritj gilinosi dar gerokai iki pasaulinés pandemijos,
savo publikacijose sveikatos teis¢ apibiidindama kaip sritj, kurioje nuolat susiduriama su
paradoksu: Zzmogaus ir visuomenés sveikata, nors yra viena svarbiausiy konstituciniy ver-
tybiy, kartu yra ir kity konstituciniy teisiy ribojimo pagrindas, todél, pasak profesorés, la-
bai svarbu nustatyti ribg, kurios valstybés valdzios sprendimai negali perzengti. Profesorés
moksliniai tyrimai, apimantys pacienty teisiy reguliavima®, atsakomybés be kaltés modelius
sveikatos prieziiiros srityje’, pazeidziamy gyventojy grupiy apsaugg ir pirminés sveikatos
priezitiros teisines prielaidas, medicinos teisés konstitucionalizacijos klausimus®, formavo
Lietuvos sveikatos teisés doktrinos pagrindus. Tad rengiant §j leidinj sveikatos teisés pro-
blematika negaléjo likti nuosalyje — vienoje i$ publikacijy nagrinéjamas medicininés at-
sakomybés sistemos fragmentiskumas, jos atitiktis konstitucinei teisei j sveikatos apsauga,
atskleidziant neissprestas konstitucines jtampas.

Zmogaus teisiy reik§més didéjimas pastebimas ir Europos teismuose. Europos Sajun-

* Pavyzdziui, 2011 m. Jungtiniy Tauty verslo ir Zmogaus teisiy pagrindiniai principai, ES direktyva 2024/1760
dél jimoniy tvarumo i§samaus patikrinimo ir kt.

¢ Pavyzdziui, Toma Birmontiené, ,Sveikatos teisés problemos. Pacienty teisés®, Teisé : mokslo darbai (VU,
1992).

7 Pavyzdziui, Toma Birmontiené, ,,Challenges in the legal regulation of patient rights. Non-fault liability*, Me-

dicine and Law 42, 3 (2023): 573-574.

PavyzdzZiui, Toma Birmontiené, , The development of health law as a way to change traditional attitudes in

National Legal Systems. The influence of international Human Rights law: what is Left for the National Legis-

lator?®, European Journal of Health Law 17, 1 (2010): 23-35.
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gos Teisingumo Teismo jurisprudencijoje Zmogaus teisés jgyja vis didesnj vaidmenj dél
beveik dvidesimtmetj taikomos ES Pagrindiniy teisiy chartijos ir besiple¢ianc¢ios ES kom-
petencijos trajektorijos srityse, kuriose Zzmogaus teisés yra kertinis pagrindas (pvz., prie-
globscio ir migracijos, asmens duomeny apsaugos ar baudziamosios teisés). ES Pagrindiniy
teisiy chartija $iuo metu taikoma ne tik klasikinése zmogaus teisiy srityse, kurias kodifikavo
tarptautinés zmogaus teisiy apsaugos sutartys; jos taikymas lemia ir naujy Zmogaus teisiy
raidg (pvz., pagarbos akademinei laisvei, asmens duomeny apsaugos, gero administravimo
principo ir kt.).

Kartu tai reiskia, kad nacionalinés konstitucinés ir ES teisés jurisprudencijy sankirta
toliau skatina mokslininky diskusijas, nes konstitucijose jtvirtintas Zmogaus teisiy nuosta-
tas konstituciniai teismai turi aiskinti atsizvelgdami j kitg konstitucinj imperatyva — narys-
te ES ir valstybei i$ ES teisés kylancius jpareigojimus. Prof. T. Birmontiené yra pabrézusi,
kad konstitucinés ir tarptautinés teisés sgveika islieka dinamiska, Lietuvos Konstitucinis
Teismas, kaip ir bet kuris nacionalinis teismas, kartu yra ir ES teismas, todél kai plétojant
oficialiagja konstitucing doktring atsizvelgiama j ES teise ir jos iSaiskinimus, sudaromos
prielaidos iSvengti prieStaravimy tarp $iy dviejy teisés sistemy’. ES teisés dimensijos svar-
ba analizuojama ir $iame leidinyje, ieskant pusiausvyros tarp visy valstybiy vienybés ir jy
jvairovés, I. Jarukaicio straipsnyje akcentuojant ES sutarties 2 straipsnyje jtvirtinty verty-
biy, tokiy kaip teisiné valstybé ir teisés virSenybé, pagarba zmogaus teiséms, universaluma,
niekaip nepaneigiantj nacionalinio savitumo ir atspindintj specifing ES konstitucionalizmo
prigimtj. ES sutarties 2 straipsnyje jtvirtintos pamatinés vertybés jgyja ypatinga svarba tose
valstybése, kuriose valdanciosios politinés jégos priima teisés aktus, ribojancius Zmogaus
teises, pilietinés visuomeneés veikla, nepriklausomy ziniasklaidos priemoniy laisve ar Zmo-
gaus teisiy gynyba. Jos, ko gero, bus esminis legitimizuojantis argumentas ieskant bady
atkurti teisine valstybe Lenkijoje ir Vengrijoje po pasibaigusio iliberalaus valdymo periodo.

Tenka pripazinti, jog Zzmogaus teisiy srityje kylanciy problemy gausa ir sudétingumas
yra tokie, kad jy nejmanoma i$samiai aptarti net ir solidziausio mokslinio leidinio pusla-
piuose. Kad ir kokia plati baty jame pateikiamy straipsniy tematika, apimtis vis tiek lieka
ribota. Todél apie kai kuriuos aktualius Zmogaus teisiy vystymuisi aspektus $iame jvade
tik uzsimenama, paliekant juos biasimoms mokslinéms diskusijoms. Vis délto, kalbant apie
zmogaus teisiy raidg XXI amziuje, negalima nematyti, kad j misy gyvenima, darbine aplin-
ka, valstybés valdyma ir jvairias verslo sritis sparciai skverbiasi naujosios technologijos.
Technologijos, ypac dirbtinio intelekto (DI) sistemos, gali daryti poveikj, tiek teigiama, tiek
neigiama, beveik visoms Zmogaus teiséms. Todél svarbu surasti pusiausvyra tarp inovaci-
ju plétros ir Zzmogaus teisiy apsaugos. Technologinés inovacijos vertinamos, nes pagreitina
procesus, sprendimy priémima, leidzia veiksmingiau valdyti procesus, apdoroti didelj kiekj

° Toma Birmontiené, ,,Konstituciné teisé ir tarptautiné bei Europos Sgjungos teisé: kas diktuoja teisés sistemy
sgveikos ribas?*, i§ XXI amziaus isSikiai tarptautinei teisei. Liber Amicorum Sauliui Katuokai, J. Zilinskas, L.
Jakuleviciené, R. Valutyté, D. Gailiaté-Janusoné (red.) (MRU, 2020).
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duomenu, taip pat tikimasi, kad dél jy pagerés kai kuriy Zmogaus teisiy jgyvendinimas, bus
lengviau pasinaudoti sveikatos, teisinémis ir kitomis paslaugomis. Visgi algoritmai vis dar
veikia vadinamosios juodosios dézés principu — néra aisku, kaip ir kodél gaunamas vienoks
ar kitoks rezultatas. Taigi remtis algoritmy rezultatu ir automatizuoti sprendimy priémimo
dar negalime, dirbtinis intelektas gali baiti naudojamas tik kaip pagalbininkas, o ne spren-
dimy priéméjas. Zmogaus teisiy apsauga reikalauja pirmiausia aiskumo, skaidrumo, at-
skaitomybés, sagziningumo, privatumo. Vadinasi, $iy dviejy vertybiy sandira visuomet kels
nemazg jtampa. Zmogaus teisiy uztikrinimas naudojant DI ir kitas naujgsias technologijas
svarbus ne tik vieSajame, bet ir privaciajame sektoriuje, o gauséjantis byly skaicius nacio-
naliniuose ir tarptautiniuose teismuose tik patvirtina, kad technologijos gali ne tik nesu-
mazinti, bet net ir padidinti teisininky poreikj ateityje, nes bylinéjimasis dél DI naudojimu
sukeliamy pasekmiy Zmogui, bendruomenéms, visuomenei gali tapti norma. Daugiausiai
neigiamy pasekmiy Zmogaus teisiy jgyvendinimui sukelia diskriminuojantys algoritmai,
automatizuoti sprendimai, kuriems pasitelkiamas dirbtinis intelektas (pvz., naudojami svei-
katos priezitiros, socialinés apsaugos, finansy ir kitose srityse). Ar konstituciné teisé pajégi
reaguoti j technologijy — dirbtinio intelekto, biotechnologijy, neurotechnologijy - keliamus
is$ukius, analizuoja prof. A. Jackiewizc, tvirtinantis, kad reikalingas esminis peréjimas nuo
reaktyvaus prie proaktyvaus konstitucionalizmo modelio.

Teisininkams, valstybés institucijoms ir verslui vis dazniau naudojant dirbtinio inte-
lekto priemones, jau dabar kyla nemazai klausimy, kelianciy visuomenés pasitikéjimo nau-
dojantis technologijomis priimtais sprendimais dilema. Siandien dirbtinis intelektas nepri-
ima sprendimy, tik juos prognozuoja, todél sprendimy priémimo procese biutina dalyvauti
zmogui, algoritmy naudojimas turi buti skaidrus, o algoritmo pateikiamus rezultatus bi-
tina paaiskinti. Nors dirbtinio intelekto reguliavimas privalomo pobudzio teisés aktais tik
prasideda (2024 m. Europos Tarybos pagrindy konvencija dél dirbtinio intelekto ir Zmo-
gaus teisiy, demokratijos ir teisés vir§enybés, Europos Sajungos dirbtinio intelekto aktas,
Koréjos, Brazilijos, Japonijos nacionaliniai DI jstatymai), jau bylinéjamasi dél technologijy
neigiamo poveikio Zmonéms pagal Siuo metu galiojancig privatumo ir duomeny apsaugos,
nediskriminacijos, darbo, autoriy apsaugos teise. Konstituciniai ir auksc¢iausieji teismai vi-
same pasaulyje pradeda spresti naujyjy technologijy keliamus i$stukius, pabrézdami, kad DI
naudojimas galimas tik su Zmogaus prieziira, uztikrinant skaidry jo naudojima ir Zmogaus
teisiy apsaugg. Pavyzdziui, 2024-2025 m. sprendimuose Kolumbijos Konstitucinis Teismas
nurodé, kad nors dirbtinis intelektas gali padéti uztikrinti teisinguma, jis negali pakeisti
zmogaus teisinio samprotavimo, todél teiséjai turéty priimti vertybinius sprendimus ir ne-
turéty pernelyg pasikliauti Siomis sistemomis, nes tai gali pakirsti pasitikéjima teisingu pro-
cesu, teiséjy nepriklausomumu ir sgziningumu'. Ispanijos Auksciausiasis Teismas nurodé,
kad bet kuris viesajame sektoriuje naudojamas algoritmas, kuris veikia Zzmoniy teises, turi
bati naudojamas skaidriai, t. y. neturéty buti automatiskai taikoma nei nacionalinio saugu-

10 Kolumbijos Konstitucinio Teismo sprendimai Nr. T-323 ir Nr. T-067.
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mo, nei intelektinés nuosavybés apsauga, siekiant jslaptinti tokius algoritmus. Sis teismas
laikési nuomonés, kad skaidrumas yra ne techniné detalé, o konstituciné teisé, neatsiejama
nuo demokratinés atskaitomybés. Jis jpareigojo vyriausybe atskleisti naudojamus algori-
tmo, sprendziancio dél energijos talono suteikimo, kodus'!. Vokietijos Federalinis Konsti-
tucinis Teismas pripazino policijos sekimo programinés jrangos naudojimg (automatizuotg
asmens duomeny apdorojimg ir interpretavima) prie§taraujanciu Pagrindiniam jstatymui'.
Lietuvos Auksciausiasis Teismas 2025 m. geguze atnaujintose rekomendacijose'® pabrézé,
kad teisés profesionalai privalo atskleisti generatyvinio DI panaudojima rengiant dokumen-
tus baudziamosiose bylose.

Vis dazniau uzsimenama apie $ios srities konstitucionalizacija, t. y. algoritmy ir skai-
tmeniniy sistemy vertinimg per pagrindiniy teisiy ir demokratijos prizme¢'*. Technologijy
poveikis Zzmogaus teiséms siejamas ir su didéjanciu jy vaidmeniu demokratiniuose pro-
cesuose, pavyzdziui, rinkimuose. Tai paskatino kai kuriy valstybiy konstitucinius teismus
uzdrausti dirbtinio intelekto naudojima kandidatams rinkimy metu, siekiant i§vengti ma-
nipuliacijy, kurios ne visuomet suprantamos rinkéjui ir gali daryti poveikj rinkimy s3zinin-
gumui (pvz., 2025 m. Indonezijos Konstitucinio Teismo sprendimas)"®, arba net anuliuoti
rinkimy rezultatus dél to, kad juose placiai naudojant dirbtinj intelekta buvo vykdomos
rinkimy kampanijos manipuliacijos, kurios daré poveikj balsuojanciyjy pasirinkimui ir pa-
zeidé balsavimo teises (pvz., 2024 m. Rumunijos rinkimuose)'¢. 2024 m. Venecijos komisija,
pripazindama skaitmeniniy technologijy galimybes rinkimuose, pabrézé, kad jos gali buti
taikomos tik tuomet, kai tai atitinka pagarbos Zmogaus teiséms, demokratijai ir teisés virse-
nybés principus. Bet kokios technologijos turi biiti naudojamos skaidriai ir tik po i§samiy
vieSyjy konsultacijy su visomis suinteresuotosiomis Salimis, taikant procesines ir teismines
apsaugos priemones. Komisija akcentuoja asmens duomeny apsaugos svarba rinkimuose,
kai naudojamas DI, taip pat tai, kad rinkéjai turi bati informuoti, kai naudojamos tokios
sistemos, ir turéty bati aiSkiai apibrézta, kas yra atsakingas uz sprendimus, kuriuos padaro
DI sistemos"’.

! Ispanijos Auksciausiojo Teismo 2025 m. rugséjo 11 d. sprendimas Nr. 1119/2025, https://civio.app.box.com/s/
2gcrxy4mkpzg49ygkmuaj9z7c44jl7ta (vertimas j angly kalbg).

12 Vokietijos Federalinio Konstitucinio Teismo 2023 m. vasario 16 d. sprendimas bylose Nr. 1 BvR 1547/19 ir Nr.
1 BvR 2634/20.

¥ Rekomendacijos asmenims, paduodantiems kasacinj skunda ir kitus procesinius dokumentus Lietuvos Auks-
C¢iausiajam Teismui baudziamosiose bylose, 6.3 punktas, https://www.lat.It/data/public/uploads/2025/04/re-
komendacijos_bbs_final.pdf.

' Pavyzdziui, https://chambers.com/articles/from-code-to-constitution-the-constitutionalization-of-artifici-
al-intelligence-in-colombia-s-case-1.

1* Indonezijos Konstitucinio Teismo 2025 m. sausio 2 d. sprendimas Nr. 166/PUU-XX1/2023, https://www.
mbkri.id/public/content/persidangan/putusan/putusan_mkri_11343_1735801113.pdf.

'® Rumunijos Konstitucinio Teismo 2024 m. gruodzio 6 d. sprendimas Nr. 32, https://www.ccr.ro/wp-content/
uploads/2025/02/RULING-No-32-2024.pdf.

17 European Commission for Democracy through Law (Venice Commission), Interpretative Declaration of the
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XXI amziuje gausu kriziy: COVID-19 pandemija, migracijos, teisés virSenybés krizé
kai kuriose Europos valstybése, geopolitiné krizé Rusijos Federacijai jau ketverius metus
tesiant agresija prie§ Ukraing ir kt. Krizes nuolat lydi Zmogaus teisiy ir kity vertybiy jtam-
pos dinamika. Pandemijos metu buvo apribota judéjimo ir susirinkimy laisvé, $iuolaikiniy
kariniy konflikty metu kyla klausimai, kaip uztikrinti civiliy gyvybiy apsauga kariaujan-
¢ioms Salims naudojant naujausias technologijas, uzkardyti vaiky grobimo atvejus, o teisés
vir§enybés krizé kelia teismy nepriklausomumo ir atitinkamai bet kurios Zmogaus teisés
gynimo i$sukius. Kiekvienoje krizéje neretai susiduria bendros ir individualios vertybés,
kaip antai valstybés saugumas ir asmens nelieciamybé, nuomonés laisvé arba valstybés teisé
kontroliuoti savo sienas ir persekiojamy asmeny prieglobscio teisés. Svarbu, kad tokiais
atvejais buty islaikyta interesy ir vertybiy pusiausvyra, o asmens orumas niekuomet nebity
paneigtas.

Zmogaus teisés XXI amZiuje yra svarbiausia miisy vertybé, kurios apsauga lems zmo-
nijos i8likimo galimybes Siame besikei¢ianciame pasaulyje. Tad $is konstitucinés Zzmogaus
teisiy problematikos leidinys pirmiausia skirtas konstitucinés teisés ir Zzmogaus teisiy srities
mokslininkams, kuriems aktualios lyginamosios konstitucinés teisés diskusijos — tiek dél
straipsniy temy jvairoves, tiek dél to, kad autoriai atstovauja skirtingy valstybiy teisinéms
tradicijoms. Leidinys turéty buti jdomus ir teisés praktikams bei valstybés institucijy teisi-
ninkams, ieskantiems Ziniy apie tai, kaip konstituciniai principai ir Zmogaus teisiy standar-
tai taikomi sprendziant aktualias teisines problemas. Taip pat leidinys turéty sudominti pla-
tesne skaitytojy auditorija — j politikos ir teisés sgsajas besigilinancius politologus, vieSojo
administravimo specialistus ir pilietinés visuomenés atstovus, nes jame analizuojami ne tik
teoriniai konstitucinés teisés klausimai, bet ir aktualios situacijos, susijusios su grésmémis
demokratijai ir teisinei valstybei regione, lyc¢iy lygybés, asmeny su negalia teisiy ar aplin-
kos apsaugos klausimai. Tikimés, kad Siame leidinyje publikuojami mokslininky tyrimai
ir idéjos taps jkvépimu tolesnéms diskusijoms apie Zmogaus teisiy apsaugos perspektyvas
ir tendencijas, pokycius visuomenéje, taip pat apie demokratijos stabilumo ir atsparumo
stiprinima, ypac tuomet, kai teisinés valstybés principo veikimas yra iSbandomas politiniais
sprendimais.

Code of Good Practice in Electoral Matters as concerns Digital Technologies and Artificial Intelligence, 10
December 2024, Opinion No. 1171/2024, https://www.venice.coe.int/webforms/documents/default.aspx?p-
dffile=CDL-AD(2024)044-e.
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Introduction: Human Rights in the
Twenty-First Century

LYRA JAKULEVICIENE, JOLITA MILIUVIENE

Human rights have undergone profound transformations in the twenty-first century.
On the one hand, crises of the rule of law, democracy and geopolitical stability across the
globe have generated new challenges to the realisation of human rights. On the other hand,
the substantive content of human rights and the mechanisms for their protection have de-
veloped rapidly. New human rights have emerged in connection with climate change, di-
gitalisation and data protection; the rights of persons belonging to minority groups have
come under intensified legal scrutiny; and the protection of classical human rights is being
reconsidered in the context of technological progress.

The evolution and dynamics of human rights are inextricably linked to social, political,
technological and cultural change. Each era raises new questions for legal scholarship to
answer, and for that reason research on human rights cannot, by its very nature, be defi-
nitive. Professor Toma Birmontiené, to whom this peer-reviewed collection of academic
articles is dedicated, has not merely consistently analysed developments in human rights
in her scholarly work, but has actively contributed to their promotion and protection. Her
academic interests encompass a broad range of human rights issues. She was among the
first scholars in Lithuania to publish research in the fields of health law and women's rights.
There can be no doubt that the work of Professor Birmontiené has been a source of inspira-
tion for many of the authors contributing to this volume.

It was in recognition of Professor Toma Birmontiené’s research and contributions to
the development of human rights doctrine, and in response to ongoing global changes, that
the decision was taken to prepare a bilingual peer-reviewed collection of academic articles
entitled Constitutiones et Libertates: Human Rights in the Twenty-First Century. The volume
brings together the insights of more than forty authors - legal scholars from Lithuania and
abroad - on how constitutions adapt to contemporary human rights challenges. The articles
analyse the development of constitutional law and constitutional doctrine, assess whether
constitutional instruments are still capable of responding to hybrid threats, the implications
of artificial intelligence, and other twenty-first century phenomena.

The volume is divided into two parts. The first part raises the question of whether
constitutions remain capable of protecting democratic values, including human rights and
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the rule of law, in a constantly changing legal, political and technological environment. It
examines the methodology of constitutional interpretation, the functioning of the rule of
law and the role of constitutional courts in defending democratic values, as well as certain
aspects of European and national constitutional identity. These issues have also been explo-
red in the scholarship of Prof. Toma Birmontiené.! One of the contributions to the volume,
authored by Prof. E. Jaraditinas, argues that the Constitution, as the supreme legal norm,
demands a mode of interpretation distinct from that applicable to ordinary legislation.
According to Prof. E. Kiris, the so-called "authentic” textual meaning of the Constitution
is an inherently unattainable ideal, since constitutional doctrine inevitably evolves. Prof.
M. Zubik, applying chaos theory to constitutional law, demonstrates that even minor in-
terpretive or procedural shifts in constitutional practice may trigger a chain reaction of
systemic consequences for the constitutional order. This theory may offer a partial expla-
nation for how the 2015 changes to the composition of Poland's Constitutional Tribunal
escalated into a comprehensive rule-of-law crisis, which is analysed in the contribution by
Prof. M. Granat. The fragility of democratic constitutional order, resulting from political
developments in the region, is the subject of several contributions in this part. They explore
constitutional safeguards for the protection of democratic values, more effective models
of constitutional review, and address the question of when national constitutional identity
constitutes a legitimate protective mechanism and when it becomes a source of legal fra-
gmentation, as well as how far international constitutionalism is an autonomous phenome-
non rather than a mere shadow of national constitutionalism.

The legitimacy of human rights and democracy cannot be grounded solely in the will
of the majority; rather, it must be derived from common goods, it’s an argument advanced
in the contribution by M. Verbickas. Accordingly, the second part of the volume focuses
on the substance of specific human rights, and the challenges attending their protection

! For example, Birmontiené, Toma, "The Mission of Constitutional Courts in Times of Political Instability",
in Rainer Arnold, Alexandru Tanase (red.) Constitutional Justice and Evolution of Individual Rights, XIXth
International Congress on European and Comparative Constitutional Law. Constitutional Court of the Re-
public of Moldova, 2018; Toma Birmontiené, ,,Konstituciné doktrina ir Konstitucijos interpretavimo (ne)
laisvé", in D. Paraité - Andrikiené, A. Juskevi¢iaté - Viliené (red.) Konstituciné justicija Lietuvoje: trys veiklos
desimtmeciai: recenzuoty moksliniy straipsniy rinkinys. Vilnius: Vilniaus universiteto leidykla, 2023, p. 24-43,
Toma Birmontiené, ,,Konstituciné teisé ir tarptautiné bei Europos Sajungos teisé: kas diktuoja teisés sistemy
saveikos ribas?", in J. Zilinskas, L. Jakulevi¢iené, R. Valutyté, D. Gailitté - Janugoné (red.) XXI amZiaus issi-
kiai tarptautinei teisei. Liber Amicorum Sauliui Katuokai. Vilnius: Mykolo Romerio universitetas, 2020; Toma
Birmontiené, ,,Konstitucinis Teismas ir Konstitucijos aiskinimo menas", in Nuo nacionalinés Konstitucijos
iki transnacionalinio konstitucionalizmo. Vilnius: Lietuvos Respublikos Konstitucinis Teismas, 2024; Toma
Birmontiené, "Constitutional Justice and Politics, the Role of the Constitutional Court", in Rainer Arnold,
Alexander Brostl, Gabriela Dobrovi¢ova (red.) Constitutional Justice and Politics: International Congress on
European and Comparative Constitutional Law. University in Kosice, Faculty of Law, 2020; Toma Birmontie-
né, ,Intersection of the jurisprudences. The European Convention on human rights and the constitutional
doctrine formulated by the Constitutional Court of the Republic of Lithuania®, Jurisprudencija, 2010, 1(119),
p- 7-27; and many more.
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and implementation: freedom of thought and freedom of assembly, the right to asylum,
women's rights, the protection of persons with disabilities, the right to privacy and to the
protection of personal data, the right to a healthy environment in the context of climate
change, the right to health care, and the mechanisms for the protection and enforcement of
those rights. In an era of disinformation, propaganda and incitement to hatred, the limits
of freedom of expression require conceptual reconsideration. The intersection of freedom
of expression and freedom of information is equally relevant in the context of personal data
protection, where a balance must be struck between the individual's right to privacy and the
right of access to information and the society’s right to be informed by independent media
and journalists.

One of the issues that has most engaged public law scholars in recent times is whe-
ther constitutional mechanisms and constitutional review can serve as effective instruments
for addressing climate change, given that decisions determining environmental protection
have traditionally remained within the sphere of political discretion. What is beyond doubt,
however, is that such instruments can help transform climate protection from a political
aspiration into a legally cognisable obligation of the State. In 2022, United Nations General
Assembly Resolution 76/300 recognised a new human right, namely the right to a clean,
healthy and sustainable environment, encompassing a safe climate, clean air, safe water,
healthy food and biodiversity. In 2024, the European Court of Human Rights delivered its
first judgment in a climate change case, Verein KlimaSeniorinnen Schweiz and Others v. Swi-
tzerland,* recognising the standing of civil society organisations to litigate against States for
non-compliance with their climate obligations and confirming that existing mitigation me-
asures are inadequate. This right was further affirmed by the Advisory Opinion of the Inter-
national Court of Justice on climate change of 23 July 2025, which identified the obligation
under international law for States to prevent significant harm to the climate, non-complian-
ce with which gives rise to international responsibility. In recent years, constitutional courts
have increasingly addressed States' obligations to mitigate the effects of climate change (e.g.,
the German Federal Constitutional Court in 2021 and the Hungarian and Czech Constitu-
tional Courts in 2025), although approaches continue to diverge considerably. Against the
backdrop of these decisions, the discourse on so-called intergenerational rights has gained
momentum, given that climate change will disproportionately affect the young and future
generations.

The twenty-first century has witnessed rapid development in the protection of the ri-
ghts of vulnerable groups. The protection of LGBTQI+ rights has divided societies in nume-
rous States over the recognition of the right to marry or enter into a registered partnership
and to acquire inheritance and adoption rights. These issues have also come before the

2 ECHR GC decision of 9 April 2024, application no. 53600/20, ECLI:CE:ECHR:2024:0409JUD005360020.

* International Court of Justice, Advisory Opinion, Obligations of States in respect of Climate Change, 23 July
2025, https://icj-web.leman.un-icc.cloud/sites/default/files/case-related/187/187-20250723-adv-01-00-en.pdf.
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Constitutional Court of Lithuania. Following the most recent ruling in the series of cases
concerning the concept of the family, the implementation of the newly formulated official
constitutional doctrine awaits legislative action, and the ruling itself is examined in several
contributions to this volume.

The protection of women's rights has been and continues to be a salient issue in cons-
titutional law discourse. As emerges from the research conducted by Prof. T. Birmontiené,
the history of women's political rights in Lithuania is richer than is commonly assumed. For
example, women in Lithuania were granted suffrage considerably earlier than in many other
European states.* Nevertheless, over the years, the gap between formal legal equality and
its practical realisation in political, social and legal life has remained perceptible, leaving
ample scope for continued scholarly debate. In this volume, the question of women's rights
is explored from two complementary perspectives: the contribution of the jurisprudence of
the Constitutional Court of Lithuania to the development of the doctrine of gender equa-
lity is analysed, and the right of a person to a double-barrelled surname is examined as an
integral component of identity, the protection of family life and the principle of parental
equality.

In recent years, the role of human rights, traditionally associated with public law, has
been expanding in the field of private law, a tendency often described as the constitutiona-
lisation of private law. The concept of corporate sustainability, developed over the past two
decades, and the evolving regulatory framework in this area, emphasise the importance
of human rights in corporate operations and throughout value chains.” Human rights due
diligence has become standard practice, aimed at preventing adverse impacts of business
activities on individuals, communities and the environment. The horizontal effect of hu-
man rights is becoming increasingly pronounced, meaning that human rights obligations
apply not only to the State-individual relationship but also to other actors, such as business
enterprises.

Health law, long a niche yet integral component of the human rights protection system,
is experiencing a renaissance to which the global pandemic has in part contributed. Scho-
lars across multiple disciplines are examining issues relating to the protection of patients'
rights, access to health care, and medical liability from a wide variety of perspectives. Prof.
T. Birmontiené, however, engaged with this field long before the global pandemic, descri-
bing health law in her publications as an area characterised by a constant paradox: human
and public health, being one of the most important constitutional values, simultaneously
serves as a ground for restricting other constitutional rights, which is why, as the Profes-
sor has argued, it is essential to establish the limits beyond which State authority may not

* Toma Birmontiené, Motery teisiy raida Lietuvoje: konstitucinis pripazinimas, politinio lygiateisi$kumo siekis.
Jurisprudencija, 2006 12(90).

* For example, 2011 United Nations Guiding Principles on Business and Human Rights, EU Directive 2024/1760
on Corporate Sustainability Due Diligence, etc.
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reach. Her scholarly research encompassing the regulation of patients' rights,® no-fault lia-
bility models in health care,” the protection of vulnerable population groups and the legal
prerequisites for primary health care, as well as the constitutionalisation of medical law;?
laid the foundations of health law doctrine in Lithuania. It was therefore inevitable that
health law issues would find a place in this volume: one of the contributions examines the
fragmented nature of a national medical liability system and its compliance with the consti-
tutional right to health care, revealing unresolved constitutional tensions.

The growing significance of human rights is also evident in European courts. In the
jurisprudence of the Court of Justice of the European Union, human rights play an increa-
singly prominent role as a result of nearly two decades of application of the EU Charter of
Fundamental Rights and the expanding trajectory of EU competence in areas where human
rights form the cornerstone, such as asylum and migration, personal data protection and
criminal law. The EU Charter is now applied not only in the classical spheres of human
rights codified by international human rights treaties, but its application is driving the de-
velopment of new human rights (such as respect for academic freedom, personal data pro-
tection and the principle of good administration).

This also means that the intersection of national constitutional and EU jurisprudence
continues to stimulate scholarly debate, since constitutional courts are required to interpret
the human rights provisions enshrined in national constitutions with due regard to another
constitutional imperative, membership of the European Union and the obligations arising
from EU law. Prof. T. Birmontiené has observed that the interaction between constitutional
and international law remains dynamic: the Lithuanian Constitutional Court, like any na-
tional court, is simultaneously an EU court, and when, in developing official constitutional
doctrine, attention is given to EU law and its interpretation, the conditions are created to
avoid conflicts between the two legal systems.’ The significance of the EU law dimension is
also explored in this volume, through an examination of the balance between the unity of
Member States and their diversity, in the article of I. Jarukaitis emphasising the universality
of the values enshrined in Article 2 of the Treaty on European Union, such as the rule of
law and respect for human rights, which in no way negates national identity, and reflects
the specific nature of EU constitutionalism. The fundamental values enshrined in Article

¢ For example, Toma Birmontiené, ,,Sveikatos teisés problemos. Pacienty teisés®, Teisé¢ : mokslo darbai, VU:
1992.

7 For example, Toma Birmontiené, ,Challenges in the legal regulation of patient rights. No-fault liability*, Me-
dicine and Law 42, 3 (2023): 573-574.

8 For example, Toma Birmontiené. The development of health law as a way to change traditional attitudes in Na-
tional Legal Systems. The influence of international Human Rights law: what is Left for the National Legislator?
European journal of health law. Leiden/Boston: Martinus Nijhoff. 2010, vol. 17, iss. 1, p. 23-35.

° Toma Birmontiené, Konstituciné teisé ir tarptautiné bei Europos Sajungos teisé: kas diktuoja teisés sistemy
saveikos ribas?, in J. Zilinskas, L. Jakulevi¢iené, R. Valutyté, D. Gailiiité - Janusoné (red.) XXI amZiaus issikiai
tarptautinei teisei. Liber Amicorum Sauliui Katuokai, MRU, 2020.
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2 TEU acquire particular importance in those Member States where incumbent political
forces adopt legislation restricting human rights, curtailing space for civil society, under-
mining the freedom of independent media, or obstructing the protection of human rights.
These values will in all likelihood serve as the essential legitimising argument in the efforts
to restore the rule of law in Poland and Hungary following the end of their periods of illi-
beral governance.

It must be acknowledged that the breadth and complexity of the problems arising in the
field of human rights are such that they cannot be comprehensively addressed even within
the pages of the most substantial scholarly volume. However wide the thematic range of the
articles it contains, its scope inevitably remains limited. Accordingly, certain relevant aspects
of the development of human rights can only be touched upon in this Introduction, leaving
them for future scholarly discussion. Nevertheless, in examining the development of human
rights in the twenty-first century, it is impossible to overlook the fact that new technologies
are rapidly penetrating every dimension of our lives: the working environment, public admi-
nistration and diverse spheres of commercial activity. Technologies, and in particular artificial
intelligence (AI) systems, have the potential to affect virtually all human rights, both positively
and negatively. It is therefore essential to strike a balance between the promotion of innovati-
on and the protection of human rights. Technological innovation is valued for its capacity to
accelerate processes, expedite decision-making, facilitate more effective process management
and the processing of large volumes of data; it is also expected to improve the realisation of
certain human rights and to facilitate access to health care, legal services and other public
services. Yet algorithms often operate on the so-called "black box" principle, whereby it re-
mains unclear how and why a particular output is generated. It is therefore not yet possible
to rely solely on algorithmic outputs or to automate decision-making; artificial intelligence
may serve only as an auxiliary tool, not as a decision-maker in its own right. The protection
of human rights, for its part, demands above all clarity, transparency, accountability, fairness
and privacy. Accordingly, the convergence of these two sets of values will inevitably generate
considerable tension. The safeguarding of human rights in the deployment of AI and other
new technologies is important not only in the public sector but also in the private sector, and
the growing number of cases before national and international courts merely confirms that
technology may not only fail to reduce, but may actually increase, the future demand for legal
practitioners, as litigation arising from the consequences of AI deployment for individuals,
communities, and society at large may become the norm. The most adverse effects on the
realisation of human rights are caused by discriminatory algorithms and automated decisions
employing artificial intelligence (for example, in health care, social protection, financial servi-
ces and other domains). Whether constitutional law is capable of responding to the challenges
posed by artificial intelligence, biotechnology and neurotechnology is analysed by Prof. A.
Jackiewicz, who argues that a fundamental transition from a reactive to a proactive model of
constitutionalism is required.
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As lawyers, public institutions, and businesses make increasingly frequent use of arti-
ficial intelligence tools, a host of questions arise concerning the dilemma of public trust in
decisions reached with the assistance of such technologies. At present, artificial intelligence
does not make decisions but merely generates predictions; it is therefore essential that a
human being participates in the decision-making process, that the use of algorithms be
transparent, and that the outputs generated by an algorithm be explicable. Although the
binding regulation of artificial intelligence is only beginning to develop through instru-
ments such as the Council of Europe's Framework Convention on Artificial Intelligence
and Human Rights, Democracy and the Rule of Law (2024), the EU Artificial Intelligence
Act, and the national AI legislation of Korea, Brazil and Japan, litigation arising from the
adverse effects of technology on individuals is already occurring under existing privacy and
data protection, anti-discrimination, labour and intellectual property law. Constitutional
and supreme courts around the world are beginning to address the challenges raised by new
technologies, emphasising that the use of Al is permissible only under human oversight,
with transparent deployment and the protection of human rights guaranteed. For instance,
the Colombian Constitutional Court, in decisions handed down in 2024-2025, held that
whilst artificial intelligence may assist in the administration of justice, it cannot replace hu-
man legal reasoning, and judges must make value judgments and should not place excessive
reliance on such systems, as doing so risks undermining confidence in due process, judicial
independence and impartiality.'’ The Spanish Supreme Court held that any algorithm used
in the public sector that affects the rights of individuals must be deployed transparently, that
is, neither national security nor intellectual property protection should be invoked automa-
tically to classify such algorithms, and transparency is not a technical detail but a constituti-
onal right inseparable from democratic accountability. The Court ordered the government
to disclose the code of the algorithm used to determine eligibility for an energy subsidy."
The German Federal Constitutional Court found the use of police surveillance software
(involving automated processing and interpretation of personal data) to be contrary to the
Basic Law."? The Supreme Court of Lithuania, in updated recommendations issued in May
2025, emphasised that legal professionals are required to disclose the use of generative Al
in the preparation of documents in criminal proceedings.

The constitutionalisation of this field, that is, the assessment of algorithms and digital
systems through the prism of fundamental rights and democracy, is increasingly discussed

1 Colombian Constitututional Court rulings No. T-323 ir T-067.

! Spanish Supreme Court ruling of 11 September 2025 No. 1119/2025, https://civio.app.box.com/s/2g-
crxy4mkpzg49yqkmuaj9z7c44;jl7ta (vertimas).

12 German Federal Constitutional Court ruling of 16 February 2023 No. 1 BvR 1547/19, 1 BvR 2634/20.

13 Rekomendacijos asmenims, paduodantiems kasacinj skunda ir kitus procesinius dokumentus Lietuvos Auks-
c¢iausiajam Teismui baudZziamosiose bylose, 6.3 pnk., https://www.lat.lt/data/public/uploads/2025/04/reko-
mendacijos_bbs_final.pdf
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in academic and policy discourse.'* The impact of technology on human rights is also lin-
ked to its growing role in democratic processes, including elections. This has prompted the
constitutional courts of certain States to prohibit the use of artificial intelligence by candida-
tes during election campaigns, with a view to preventing manipulations that may not always
be apparent to the voter and that may affect electoral integrity (e.g., the Indonesian Cons-
titutional Court's decision of 2025"), or even to annul election results, on the grounds that
the widespread use of artificial intelligence in manipulative electoral campaigns influenced
voters' choices and violated suftrage rights (e.g., in the 2024 Romanian presidential electi-
ons'¢). In 2024, the Venice Commission, whilst acknowledging the opportunities presented
by digital technologies in elections, emphasised that such technologies may only be deplo-
yed where their use is consistent with the principles of respect for human rights, democracy
and the rule of law. The use of any technology must be transparent and may only take place
following thorough public consultation with all stakeholders, subject to procedural and ju-
dicial safeguards. The Commission stressed the importance of personal data protection in
elections when Al is deployed, as well as the need to ensure that voters are informed when
such systems are used, and that clear lines of accountability are established for decisions
taken by Al systems."”

The twenty-first century has been marked by a succession of crises: the COVID-19
pandemic, migration crises, the rule-of-law crisis in certain European States, and the geo-
political crisis arising from the Russian Federation's aggression against Ukraine, now ente-
ring its fifth year, among others. Crises are invariably accompanied by a dynamic tension
between human rights and other values. The pandemic led to restrictions on freedom of
movement and freedom of assembly, contemporary armed conflicts raise questions about
ensuring the protection of civilian lives as belligerents deploy the latest technologies, and
the rule-of-law crises pose challenges to the independence of the judiciary and, consequ-
ently, to the effective protection of any human right. In every crisis, conflicts frequently arise
between collective and individual values, such as State security and personal inviolability,
freedom of expression, or the State's right to control its borders and the asylum rights of
persecuted persons. It is essential that in such circumstances an appropriate balance of inte-
rests and values be maintained, and that human dignity never be negated.

' For example, https://chambers.com/articles/from-code-to-constitution-the-constitutionalization-of-artifici-
al-intelligence-in-colombia-s-case-1.

'* Indonesian Constitutional Court ruling of 2 January No. 166/PUU-XX1/2023, https://www.mkri.id/public/
content/persidangan/putusan/putusan_mkri_11343_1735801113.pdf.

'® Romanian Constitutional Court ruling of 6 December 2024 No. 32, https://www.ccr.ro/wp-content/uplo-
ads/2025/02/RULING-No-32-2024.pdf.

17 European Commission for Democracy through Law (Venice Commission) Interpretative Declaration of the
Code of Good Practice in Electoral Matters as concerns Digital Technologies and Artificial Intelligence, 10
December 2024, Opinion No. 1171/2024, https://www.venice.coe.int/webforms/documents/default.aspx?p-
dffile=CDL-AD(2024)044-¢
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Introduction: Human Rights in the Twenty-First Century

Human rights in the twenty-first century constitute our most fundamental value,
the protection of which will determine the prospects for human survival in this changing
world. Accordingly, this volume, dedicated to constitutional human rights issues, is inten-
ded primarily for scholars of constitutional law and human rights to whom the debates in
comparative constitutional law are of interest, both by reason of the thematic diversity of
the articles and because the authors represent the legal traditions of different States. The
volume should also prove valuable to legal practitioners and lawyers working within public
institutions who seek knowledge on how constitutional principles and human rights stan-
dards are applied in addressing current legal problems. At the same time, the volume should
attract a wider public since it examines not only theoretical questions of constitutional law
but also current situations relating to threats to democracy and the rule of law in the region,
gender equality, the rights of persons with disabilities and environmental protection. It is
our hope that the research and ideas presented by the scholars in this volume will serve as
an inspiration for further discussions on the prospects and trends in human rights protec-
tion, developments in society, and the strengthening of democratic stability and resilience,
particularly at a time when the operation of the rule of law is being tested by political deci-
sion-making.
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