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DEFINITION OF TERMS

Artificial Intelligence (AI): Advanced computational technologies, particularly
natural language processing systems, that are employed to enhance monitoring, analy-
sis, and assessment of treaty reservations through systematic data processing, pattern
recognition, and comparative analysis, whilst preserving human legal interpretation
authority.

Human Rights Treaties: International legal instruments specifically designed to
protect and promote fundamental human rights, including the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW), International
Covenant on Civil and Political Rights (ICCPR), International Covenant on Econom-
ic, Social and Cultural Rights (ICESCR), United Nations Convention on the Rights of
the Child (CRC), and European Convention on Human Rights (ECHR).

Impermissible Reservation: A unilateral statement by a state that conflicts with
the object and purpose of a treaty as prohibited under Article 19(c) of the Vienna
Convention on the Law of Treaties, thereby undermining the treaty’s fundamental ob-
jectives and essential provisions.

Interpretative Declaration: A unilateral statement made by a state to specify or
clarify its understanding of treaty provisions without intending to exclude or modify
the legal effect of those provisions, distinguished from reservations by its interpreta-
tive rather than exclusionary purpose.

Object and Purpose Test: The legal standard established by the 1951 IC] Advi-
sory Opinion on the Genocide Convention and codified in Article 19(c) of the Vienna
Convention on the Law of Treaties, requiring that reservations do not conflict with the
fundamental objectives and essential character of a treaty.

Objection: A formal statement by a state party expressing disapproval of another
state’s reservation, which may affect the legal relationship between the objecting and
reserving states but does not automatically invalidate the reservation under current
international law.

Reservation: As defined in Article 2(1)(d) of the Vienna Convention on the Law
of Treaties, “a unilateral statement, however phrased or named, made by a State when
signing, ratifying, formally confirming, accepting, approving or acceding to a treaty,
whereby it purports to exclude or to modify the legal effect of certain provisions of the
treaty in their application to that State”.

Severability Doctrine: The legal principle whereby impermissible reservations
are removed from a state’s instrument of ratification without invalidating the entire
ratification, allowing the state to remain bound by the treaty whilst eliminating the
incompatible reservation.

Treaty Body: International monitoring committees established under human
rights treaties to oversee state compliance, review periodic reports, issue general com-
ments, and provide interpretative guidance on treaty implementation, though typi-
cally lacking binding enforcement authority.

Vienna Convention on the Law of Treaties (VCLT): The 1969 international
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agreement codifying the general rules governing treaty formation, interpretation, and
termination, including Articles 19-23, which establish the legal framework for reserva-
tions to international treaties.
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INTRODUCTION

The ideal solution would be one that combines practical convenience and reasonable
ease and liberty in the matter of making unilateral reservations, with adequate control,
a regard for realities, sound legal doctrine, and respect for the rule of law in the interna-
tional treaty relations of States.

Gerald Fitzmaurice'

Relevance of the topic. Reservations to human rights treaties have sparked intense
discussions for decades, often reflecting very conflicting views, both in the doctrine
and practice of international law. Vienna Convention on the Law of the Treaties (here-
inafter - VCLT)? defines a “reservation” as “a unilateral statement, however phrased or
named, made by a State, when signing, ratifying, accepting, approving or acceding to a
treaty, whereby it purports to exclude or to modify the legal effect of certain provisions
of the treaty in their application to that State”. This state-centric definition has been
broadened by scholars to include international organizations as potential reserving
entities, reflecting developments in international law since the VCLT adoption.”

To begin with, “the power of making reservations to international treaties grows
out of the principle of ‘sovereignty of states, so states can claim that they will not be
bound by some particular provisions of an international treaty which they do not give
their consent™.

M.N. Shaw emphasizes the importance of international treaties for state relations,
arguing that “the international treaties, particularly the multilateral ones, are the re-
sults of a crucial need to regulate the relations between states and to provide stability
and control over their relations. In this context, it can be said that treaties may lose
their effectiveness if states are unwilling to enforce them, in other words, if they make
reservations to exclude or to modify the legal effect of certain provisions of the treaty™.
Moreover, article 27 of VCLT provides that a state may not invoke the provisions of its
internal law as justification for its failure to perform its obligations under treaty. “While
the possibility of formulating reservations may be considered as an exception to this
rule, since reservations are made because of the non-conformity of domestic law with
international law, the ‘right’ to formulate reservations can never go so far as to give
priority to domestic law in general, since this would not constitute implementation of

1 Sir Gerald Fitzmaurice (1901-1982), Judge of the International Court of Justice (1960-1973), Judge of
the European Court of Human Rights (1974-1980), and former Legal Adviser to the United Kingdom
Foreign Office.

2 Vienna Convention on the Law of Treaties adopted on 23 May 1969 (1980). 155 UNTS 331.

3 Yamali, Nurullah. ‘How Adequate Is the Law Governing Reservations to Human Rights Treaties?’
Ankara: Ministry of Foreign Affairs, 2004, p. 3.

4 Ibid. p. 4.
5 M.N. Shaw. International Law. 6th. ed., Cambridge University Press, Cambridge. 2008. p. 915

11



the treaty in good faith”® Although states are obligated to observe this principle when
formulating reservations, empirical analysis of reservation practice demonstrates that
numerous states invoke incompatibility with domestic legal frameworks, traditional
customs, or religious doctrines as justification for their reservations, thereby attempt-
ing to satisfy the object and purpose test whilst simultaneously undermining treaty ef-
fectiveness. This approach reveals a fundamental tension between formal compliance
with reservation requirements and substantive adherence to human rights obligations,
as states frequently employ broad compatibility claims to circumvent specific treaty
provisions without demonstrating genuine engagement with the underlying human
rights principles at stake.

Speaking more narrowly, the International Court of Justice (hereinafter - ICJ) for
the first time formed practice and had the opportunity to explain its approach to the
effects of reservations to a multilateral human rights treaty in its 1951 advisory opin-
ion on Reservations to the Genocide Convention’.

M. Fitzmaurice highlights the significance of the Reservations to the Genocide
Convention Advisory Opinion, noting that it: “established new foundations in the
practice of reservations to all multilateral treaties that protect human rights, as well.
It may be said that until then, the general practice of States concerning reservations
was based on the so-called “unanimity rule” or the “League of Nations” rule. Under
this principle, all parties to the treaty had to consent to all reservations. This was a
very inflexible rule, which, although securing the integrity of the treaty, did not attract
wider participation.”®

It is important to note that the Genocide Convention contains no express provision
governing reservations. Consequently, states began to formulate various reservations
to the Convention, creating uncertainty for the Secretary-General of the United Na-
tions (as depositary) regarding which states should be counted in determining the
Convention’s entry into force. The Court further clarified that the contractual princi-
ple of absolute integrity was inapplicable to the Genocide Convention, emphasizing
that no absolute rule of international law exists requiring unanimous acceptance of
reservations by all parties. This conclusion was supported by reference to the estab-
lished practice of international organizations, including the Organization of American
States, which had developed more flexible approaches to reservation acceptance that
departed from strict unanimity requirements. However, “it must clearly be assumed
that the contracting States are desirous of preserving intact at least what is essential
to the object of the Convention; should this desire be absent, it is quite clear that the
Convention itself be impaired both in its principle and in its application™.

6 T. Kamminga, Menno, and Martin Scheinin. The Impact of Human Rights Law on General International
Law. Oxford University Press, 2009. p. 71-72

7 Reservations to the Convention on Genocide, Advisory Opinion, ICJ Reports 1951, p. 15.

8 M. Fitzmaurice. ‘On the Protection of Human Rights, the Rome Statute and the Preservation of
Multilateral Treaties. SYBIL 10 (2006): p. 134.

9 Ibid. p. 137
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In this landmark decision, the ICJ established a foundational precedent for the
practice of reservations to multilateral human rights treaties. The Court articulated
that contracting states must be presumed to desire the preservation of those ele-
ments essential to the treaty’s object and purpose; absent such intention, the Conven-
tion would be fundamentally compromised both in principle and application. This
formulation introduced a critical test whereby reservations must be assessed against
their compatibility with the treaty’s core objectives, rather than being subject to ab-
solute prohibitions or unlimited permissibility. The Court’s reasoning thus provided
a nuanced framework that balanced state sovereignty in treaty participation with the
imperative to maintain the integrity of human rights instruments, establishing what
would become known as the “object and purpose” test for evaluating reservations’ va-
lidity.

In 2006, the ICJ delivered its judgment on jurisdiction and admissibility in the case
concerning Armed activities on the territory of the Congo opposing the Democratic
Republic of the Congo (DRC) to Rwanda." In this case, the DRC sought to invoke the
jurisdiction of the ICJ on the basis of (among other treaty provisions) Article 22 of the
Convention on the Elimination of All Forms of Racial Discrimination (CERD)!! while
Rwanda argued that the ICJ had no jurisdiction as it was precluded by its reservation
to Article 22."2 The ICJ found that it had no jurisdiction in the case, as two-thirds of
the state parties had not objected to the reservation. Again, the ICJ found that they
also did not have jurisdiction under the Genocide Convention as Rwanda had a res-
ervation precluding the ICJ’s jurisdiction. The ICJ found that this reservation was not
incompatible with the object and purpose of the treaty. In a joint separate opinion,
Judges Higgins, Elaraby, Kooijmans, Owada, and Simma observed that since the 1951
opinion, there have been many developments in international law that could not be
taken into consideration, including the creation of human rights treaties, which have
monitoring bodies - something seemingly unique to the human rights treaties. The
Judges noted that the work of the treaty bodies should “not be viewed as ‘making an
exception’ to the law as determined in 1951 by the International Court,” and declare
further: “We take the view that it is rather a development to cover what the Court was
never asked at the time, and to address new issues that have arisen subsequently”**
Placating opposing groups has done little to settle the question. This opinion did not
quell the controversy over reservations. Instead of settling the issue, there has been a
proliferation of working groups, reports, and academic articles working out the “prob-
lem” of reservations since the ICJ issued its opinion, despite the appointment of the
Special Rapporteur, Alain Pellet, and draft reports issued by the International Law
Commission (hereinafter - ILC).

10 Armed Activities on the Territory of the Congo (New Application : 2002) (Democratic Republic of the
Congo v. Rwanda), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 2006, p. 6

11 Ibid. p. 9.
12 Ibid. p 10.
13 Ibid. Joint Separate Opinion of Higgins, Kooijmans, Elaraby, Owada, and Simma, J]. p 60.
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Even though the ICJ formed practice case by case and highlighted the main fea-
tures of the reservations, the questions related to certain aspects of the validity of res-
ervations and the legal consequences of invalid reservations remain vague.

It must be mentioned that “the provisions on reservations in VCLT follow the main
structure of the Reservations to the Genocide Convention Advisory Opinion. Howev-
er, the system of reservations causes several problems both in the practice and theory
of the law of treaties, as the VCLT has left gaps in the regulation of fundamental issues
(such as the permissibility of reservations), and certain other provisions were ambigu-
ous (such as the “object and purpose” of a treaty which, generally, is not well defined
in the VCLT)”*. These problems proved to be particularly difficult to solve in human
rights treaties and especially those relating to the religious aspect, where reservations
raise many questions concerning their permissibility and/or compatibility with the
object and purpose of a treaty.

Beyond the aforementioned issues, a persistent question concerns whether the
VCLT regime provides adequate coverage for the distinctive characteristics of hu-
man rights instruments. Whilst human rights treaties primarily establish protection
for individuals, they simultaneously create binding obligations between state parties
themselves. Consequently, reservations entered by contracting states generate effects
that extend beyond the domestic sphere, influencing not only the rights of individuals
within the reserving state’s jurisdiction but also affecting the legal relationships and
expectations of all other treaty members. This dual impact highlights the complexity
of reservations in the human rights context, where the traditional conception of treaty
obligations intersects with the multilateral and Erga omnes character of human rights
protection. The interconnected nature of these obligations suggests that reservations
to human rights treaties require scrutiny to ensure they do not undermine either the
individual protections envisaged or the collective framework of state responsibilities
that underpins the treaty regime.

While drafting the guidelines “Guide to practice on Reservations to Treaties”, ILC
expressed its position that “VCLT regime is for all treaties, including human rights
ones. However, it should be noted that human rights treaties have some features that
are different from other multilateral treaties. First, human rights treaties do not cre-
ate reciprocal relationships between states parties but envisage some obligations upon
the states in the interest of individuals, to create an objective regime of protection of
human rights”'® In other words, “individuals are the recipients of duties imposed on
states”’¢. The author of this thesis upholds this position that was also expressed in Hu-

14 Ibid. p. 440.

15 K. Korkelia. “New Challenges to the Regime of Reservations Under the International Covenant on Civil
and Political Rights”. European Journal of International Law, Vol. 13, 2000, p. 3.

16 Yamali, Nurullah. ‘How Adequate Is the Law Governing Reservations to Human Rights Treaties?’
Ankara: Ministry of Foreign Affairs, 2004, p. 3.
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man Rights Committee Comment No. 24" and will prove that the VCLT regime is not
enough to preclude invalid reservations to human rights treaties.

Furthermore, the distinction between interpretative declarations and reservations
presents a critical analytical challenge, as states frequently employ interpretative dec-
larations to circumvent the procedural and substantive constraints governing reserva-
tions. These constitute fundamentally different legal instruments: whilst reservations
are intended to modify or exclude the legal effect of specific treaty provisions, inter-
pretative declarations purport merely to clarify the meaning or scope attributed by the
declaring state to provisions. However, this conceptual distinction becomes problem-
atic in practice when interpretative declarations produce substantive effects equivalent
to reservations whilst avoiding the regulatory framework applicable to the latter.'® The
differentiation between these instruments requires application of the general inter-
pretative principles established in Article 31 of the VCLT, which mandates good faith
interpretation according to the ordinary meaning of terms within their context and in
light of the treaty’s object and purpose. Crucially, the legal characterization of a unilat-
eral statement depends not upon its formal designation but upon its actual legal effect,
as demonstrated by the European Court of Human Rights in Belilos v. Switzerland.
This necessitates systematic analysis of both the substantive content of interpretative
declarations and the responses of other state parties, as such reactions provide crucial
evidence of how the international community perceives the declaration’s true nature
and legal consequences. The proliferation of disguised reservations through interpre-
tative declarations thus represents a significant challenge to treaty integrity that re-
quires enhanced institutional oversight and clearer definitional criteria.

Many researchers have been widely discussing who can determine the validity of
reservations to human rights treaties. International human rights experts emphasize
the role of the monitoring bodies that are established under various international trea-
ties. By making their reports on how the state parties implement treaty norms and how
the mechanism of protection works in their national legal system, these UN bodies
inform other treaty members about the relevant situation. According to these reports,
if the state party that entered an invalid reservation does not make the national legal
system compatible with treaty norms, other state parties should demand to withdraw
invalid reservation that was entered because the reserving state clearly avoids taking
responsibility and implementing the treaty in its national law system. “International
human rights law and the competencies of the human rights treaty bodies are evolving

17 Human Rights Committee, General Comment 24 (52), General comment on issues relating to
reservations made upon ratification or accession to the Covenant or the Optional Protocols thereto, or
in relation to declarations under article 41 of the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.6. 1994

18 E.g. France’s declaration to the International Covenant on Civil and Political Rights regarding Article
27, which purported to “interpret” the provision but effectively excluded its application to French
territory, leading to criticism from the Human Rights Committee in General Comment No. 24; Belarus’s
recent “interpretative declaration” to the Protocol against the Smuggling of Migrants, which Lithuania,
other countries and the EU objected to as constituting a disguised reservation (UN Doc C.N.374.2023.
TREATIES-XVIIL12.b).
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to meet the demands of an expanding and interconnected world society. The work of
the treaty bodies, comments from observers, the acquiescence of the States, and the
ILC Guide to Practice point to the competence of treaty bodies to determine the valid-
ity of reservations as well as to indicate the legal effect of invalidity”** “Even though
there is no doubt that treaty bodies are the main monitors on how the states implement
the obligations under international treaties, the problem is that the reports of UN bod-
ies do not have a binding effect. Furthermore, the fact remains that so long as the view
of the monitoring body is not legally binding, there is the possibility that the view of
other state parties may differ from the monitoring body’s view?

Recognizing the complexity of the abovementioned challenges, this research ex-
plores how emerging technologies could assist in addressing these systemic issues of
reservations. The thesis proposes specific Al applications, including natural language
processing for treaty text analysis, automated flagging of potentially incompatible res-
ervations, and multilingual databases for comparative analysis, whilst emphasizing
appropriate safeguards to preserve human legal interpretation authority and address
ethical concerns.

The importance of the thesis. The significance of this research is underscored by
the sustained attention that the reservations regime has received from the interna-
tional legal community. The International Law Commission commenced its compre-
hensive examination of “the law and practice relating to reservations to treaties” in
1994, culminating in the adoption of the detailed “Guide to Practice on Reservations
to Treaties” during its sixty-third session in 2011.*' Whilst this instrument represents
a significant contribution to the clarification of reservation practice, this dissertation
contends that the application of VCLT provisions to human rights treaties generates
substantial doctrinal and practical difficulties that persist despite the apparent theo-
retical coherence of the regulatory framework. Furthermore, the author argues that
the non-binding character of the ILC Guidelines fundamentally limits their capacity
to address the systemic challenges identified in human rights treaty practice. Con-
sequently, whilst the Guidelines provide a valuable analytical framework for under-
standing reservation practice, they cannot resolve the fundamental structural inad-
equacies of the VCLT regime when applied to human rights instruments. The author,
therefore, states that meaningful reform requires binding institutional mechanisms
and enhanced oversight authority rather than reliance upon non-binding guidance
that lacks enforcement capacity. The persistence of problematic reservation practices
despite the existence of comprehensive guidelines demonstrates the urgent need for
the systemic reforms proposed in this research.

19 Kasey L. McCall-Smith. ‘Reservations and the Determinative Function of Human Rights Treaty Bodies.
German Yearbook of International Law 54 (2012), p. 521-563.

20 A. Nisuke. “Reservation to the International Covenant on Civil and Political Rights and the Human
Rights Committee: Personal Experience of its former Member”. Der Staat im Recht 70 (2013). p. 977-
984

21 International Law Commission, Guide to Practice on Reservations to Treaties, UN Doc A/66/10/Add.1
(2011)
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The novelty of the thesis. It should be noted that great expectations for clarity in
the reservations’ rules were focused on the outcome of the ILC’s Guide to Practice on
Reservations. However, following the 2011 publication of the Guide, it is apparent that
despite several progressive guidelines, little has changed in the context of reservations
to human rights treaties.? The inadequacy of the VCLT regime in addressing invalid
reservations to human rights treaties necessitates exploration of alternative mecha-
nisms to strengthen institutional oversight and enhance treaty effectiveness. This
study, therefore, will examine supplementary approaches to reservation governance,
including enhanced treaty body authority, improved monitoring mechanisms, and in-
novative technological solutions that could address the systemic deficiencies identified
in current practice.

Furthermore, this research will provide an empirical analysis of existing state prac-
tice regarding reservations and their impact upon human rights treaty implementa-
tion. Through systematic examination of reservation patterns, state objections, and
treaty body responses, this study provides insights into how reservations affect the
practical realization of human rights protections and the functioning of multilat-
eral treaty regimes. This empirical foundation enables the development of evidence-
based recommendations for institutional reform that address documented deficien-
cies whilst preserving the balance between state sovereignty and treaty integrity. The
analysis thus contributes to both theoretical understanding of reservation practice and
practical solutions for enhancing the effectiveness of human rights treaty systems in
contemporary international law.

It must be mentioned that the absence of comprehensive academic research sys-
tematically integrating human rights treaty reservation analysis, empirical examina-
tion of problematic state practices, and critical assessment of existing institutional
frameworks represents a significant gap in international legal literature. This disserta-
tion seeks to provide the first integrated analysis of these elements whilst exploring
innovative technological applications, particularly artificial intelligence (AI), for en-
hancing reservation compatibility assessment. The author believes that this research
will thus offer additional guidance for international organizations and legal practition-
ers whilst establishing a foundational resource for future scholarship in human rights
treaty governance.

The object of this thesis is the analysis of reservations to core international hu-
man rights treaties, examining the procedural mechanisms governing reservation for-
mulation and assessment, and identifying systemic deficiencies that permit states to
circumvent fundamental obligations through incompatible reservations. The research
seeks to create a basis for the development of institutional reforms addressing the in-
adequacies of the VCLT framework when applied to human rights instruments.

It also must be mentioned that the bilateral treaties do not include the case of reser-
vations since “an agreement between two parties cannot exist where one party refuses

22 Kasey L. McCall-Smith. ‘Mind the Gaps: The ILC Guide to Practice on Reservations to Human Rights
Treaties. International Community Law Review 16 (2014) p. 263-305.
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to accept some of the provisions of the treaty”*. Therefore, the author will analyse only
multilateral treaties. It should be noted that the highest number of reservations have
been made to these international UN treaties: the Convention on the Elimination of
All Forms of Discrimination against Women (hereinafter - CEDAW), International
Covenant on Civil and Political Rights (hereinafter - ICCPR), International Covenant
on Social and Economic Rights (hereinafter - ICSER), United Nations Convention on
the Rights of the Child (hereinafter -CRC), as well as the regional human rights instru-
ment - Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter ECHR or European Convention on Human Rights). Therefore, the author
of this dissertation focuses on the analysis of the mentioned human rights instruments
and the practice of making reservations under these legal documents and will not
analyse other international treaties where the number of reservations is comparatively
lower*.

Overall aim of the thesis. The main purpose of this thesis is to develop and pro-
pose an innovative conceptual framework for addressing reservations to human rights
treaties to safeguard the integrity and transformative essence of international human
rights law. The author addresses the long-standing tension between universality and
integrity in the human rights treaty system - a tension facilitated by the VCLT reserva-
tions rules, which are frequently described as complex, ambiguous, and often counter-
intuitive. The application of these general reservations rules to human rights treaties
creates a system characterized by ambiguity and confusion regarding the obligations
owed by states, undermining both legal certainty and the protective function of hu-
man rights law.

To achieve this purpose, the tasks are defined as follows:

1. To conduct a critical analysis of the VCLT regime, identifying structural inade-
quacies and demonstrating its limitations when applied to international human
rights treaties that establish objective regimes of individual protection rather
than reciprocal state obligations.

2. To systematically examine and categorize reservations to major human rights
instruments, including the ICCPR, ICESCR, CEDAW and CRC, assessing their
compatibility with each treaty’s object and purpose through empirical analysis
of reservation content and scope.

23 M.N. Shaw. International Law (6th. ed.). Cambridge: Cambridge University Press, Cambridge, 2008, p.
915

24 CEDAW is among the most reserved human rights treaties (with around 48-62 States having entered
reservations), followed by ICESCR (about 42 States), ICCPR and CRC with fewer but still significant
reservations, while CRPD and UNCAT have mainly procedural or interpretative reservations, and
the ECHR permits only very limited reservations under Article 57. Under the sources of UN Treaty
Collection, Chapter IV: Human Rights, available at: https://treaties.un.org; OHCHR, Status of
Ratification Interactive Dashboard, available at: https://indicators.ohchr.org; Modern Diplomacy,
Reservations of CEDAW: Between Universality and Integrity (2024); Wikipedia, Convention on the
Elimination of All Forms of Discrimination against Women (accessed Aug. 2025)
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3. To evaluate state practice regarding reservation objections (state responses, the
effectiveness of objection mechanisms, and the factors contributing to limited
international reactions to problematic reservations).

4. To assess the impact of reservations on human rights protection, examining
how incompatible reservations undermine treaty effectiveness and compro-
mise the realization of fundamental rights within reserving states’ jurisdiction.

5. To develop proposals, including enhanced treaty body authority, technological
innovations such as Al-assisted compatibility assessment tools, and improved
monitoring mechanisms designed to strengthen reservation oversight and re-
duce the prevalence of invalid reservations to human rights treaties.

Methodology:

The methodological framework of this dissertation is grounded in doctrinal legal
analysis, supplemented by empirical examination and technological innovation. The
research systematically analyses primary sources, including VCLT, human rights treaty
texts, state reservations and objections, treaty body jurisprudence, and ICJ decisions.
This doctrinal foundation is complemented by empirical assessment of state practices
and institutional effectiveness. Furthermore, the thesis proposes innovative AI appli-
cations to enhance reservation analysis and monitoring, whilst emphasizing the pri-
macy of human legal interpretation and the need for appropriate ethical safeguards.
This multifaceted approach enables comprehensive evaluation of existing frameworks
and development of theoretically sound and practically viable reform proposals.

The structure of the thesis:

The thesis is organized into four main parts, each designed to provide a compre-
hensive analysis of reservations to international human rights treaties and to develop
proposals for addressing gaps in the current legal framework.

The first part examines the historical and conceptual development of reservations
in human rights law. It analyses key international instruments, including VCLT, the
Human Rights Committee’s General Comment No. 24, and relevant guidelines on res-
ervations. This section identifies existing issues and limitations, such as institutional
inefficiencies in monitoring reservations, legal ambiguities regarding the permissibil-
ity of reservations, and tensions between state sovereignty and universal human rights
protection. A situation analysis considers the current state of human rights treaty res-
ervations, including those to the CRC, CEDAW, ICESCR, and ICCPR, examines the
evolution of treaty bodies’ approaches, and highlights persistent problems in certain
countries, such as incompatible reservations or lack of enforcement mechanisms.

The second part evaluates the effectiveness of the current regulatory framework,
focusing on the impact of reservations on human rights protection. It assesses whether
gaps have emerged since the adoption of VCLT and discusses calls for reform, includ-
ing stricter guidelines and enhanced oversight mechanisms. Scientific limitations are
considered, highlighting the challenge of balancing legal theory with political realities.
Finally, this section proposes potential mitigation strategies, including strengthening
treaty bodies’ authority to assess and invalidate incompatible reservations, setting the
foundation for conceptual and practical recommendations.
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The third part examines the practice of objections to reservations by states. It ex-
plores the frequency and patterns of objections, reasons for abstaining from objections
(such as political alliances, fear of reciprocity, or strategic silence), and the impact of
objections on state behaviour and treaty compliance. Case studies illustrate national
responses to international pressure to modify or remove reservations, providing em-
pirical evidence of gaps in the current system and opportunities for reform.

The fourth part investigates how artificial intelligence can support the monitoring
and assessment of reservations. It considers Al as a transparency facilitator through
automating reservation tracking, highlighting potentially incompatible reservations,
and providing public access to compliance data. Methodological considerations ad-
dress the design and functionality of AI tools, including natural language processing
for treaty text analysis, while balancing state sovereignty with public oversight. Stake-
holder analysis examines the roles of state actors, national human rights institutions,
international bodies, NGOs, treaty depositaries, and legal scholars in utilizing AT tools
to strengthen compliance.

The final part synthesizes the findings of the previous sections and formulates pol-
icy and legal recommendations for improving the reservation regime. It also considers
the future potential of AI in determining the validity of reservations and enhancing
the integrity, effectiveness, and transformative capacity of international human rights
law.

The sources:

This doctoral thesis provides a detailed analysis of primary international legal in-
struments, including VCLT and the core human rights treaties mentioned above, such
as CEDAW, ICCPR, ICESCR, CRC, and the ECHR. The study also compares state
practices, focusing on specific reservations made to these fundamental human rights
treaties, as well as the objections raised by other states.

In addition, the thesis draws upon the work of the International Law Commission
(ILC), particularly its guidelines on reservations, and the Human Rights Committee’s
General Comment No. 24, which provides interpretative guidance on the application
and permissibility of reservations. Case law is also a crucial source of analysis. Land-
mark cases such as the Genocide Convention case and the Belilos case have established
foundational principles regarding the concept of reservations, and the most signifi-
cant provisions of these decisions are examined in detail. Other relevant jurisprudence
from regional human rights courts, including the European Court of Human Rights,
is considered to illustrate the practical implications of reservations.

The research engages with established theoretical frameworks and scholarly dis-
course in international law. This includes works on treaty interpretation and reserva-
tions by authors such as Alain Pellet, Malcolm N. Shaw, Ian Brownlie, and Olivier
Corten. The thesis also considers doctrinal debates on the balance between state sover-
eignty and the protection of universal human rights, the concept of object and purpose
of treaties, and the legal effects of invalid or incompatible reservations. Monographs,
specialized articles, and critical commentaries are analysed to support the identifica-
tion of gaps in the current legal regime and to inform the development of proposals for
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strengthening treaty bodies’ authority.

Furthermore, the thesis examines reports, observations, and other interpretative
documents issued by United Nations bodies and treaty monitoring committees, which
provide practical insights into how reservations are assessed and addressed in prac-
tice. By combining doctrinal, jurisprudential, and empirical sources, this work aims
to construct a comprehensive and theoretically grounded analysis that can serve as a
basis for developing innovative solutions to enhance the effectiveness and integrity of
human rights treaty law.

Scope and limitations:

Whilst this dissertation proposes institutional reforms such as pooled review com-
mittees and discusses the potential role of artificial intelligence (AI) tools in support-
ing reservation monitoring, it does not provide detailed implementation blueprints for
these mechanisms. Specifying precise appointment procedures, voting mechanisms,
financing arrangements, or developing actual Al systems would require interdiscipli-
nary research combining legal analysis with political economy, institutional design,
diplomatic practice, computer science expertise, and empirical piloting - tasks beyond
the scope of this doctrinal legal study. Similarly, this study does not undertake an em-
pirical analysis of the domestic implementation of reservations in specific national
jurisdictions. This dissertation establishes the normative foundation and legal prin-
ciples upon which such institutional mechanisms and technological tools could be
built, should states parties demonstrate political will to implement them. The detailed
institutional architecture and technical development would be subjects of future inter-
disciplinary research and diplomatic negotiation amongst states parties.

Defence statements.

1. VCLT reservation mechanism is insufficient for human rights treaties: Due
to the widespread practice of states making reservations that conflict with the
object and purpose of such treaties, the VCLT framework is too narrow and
inadequate, necessitating alternative regulatory approaches to safeguard the in-
tegrity of human rights law.

2. State practice and emerging customary norms have outpaced VCLT provi-
sions: Despite formal rules on objections, the limited use of objections by states
and the development of new customary practices demonstrate that the VCLT
regime alone cannot effectively regulate the compatibility of reservations; con-
sequently, the assessment of validity now relies on evolving treaty practice and
supplementary interpretative mechanisms.

3. Innovative mechanisms, including Al-assisted tools, can enhance the as-
sessment and management of reservations: Integrating advanced techno-
logical solutions and extending procedural timelines could reduce subjectivity,
improve transparency, and enable national and international actors to more
accurately identify invalid or incompatible reservations, addressing gaps left by
both the VCLT and existing ILC guidelines.
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PART I. LEGAL REGULATION ON RESERVATIONS TO
INTERNATIONAL HUMAN RIGHTS TREATIES

1.1. Historical And Conceptual Development of Reservations in Human
Rights Law

In the early post-World War II period, the international community focused on
promoting widespread adoption of treaties, including human rights instruments such
as the ICCPR, CERD. During this time, reservations were often accepted to encourage
broad participation.”® VCLT formalized this approach, providing a framework that al-
lowed states to make reservations while also enabling other states to make objections,
if they considered the reservations incompatible with the treaty’s object and purpose.
However, objections were relatively uncommon, as states prioritized universal treaty
participation over detailed scrutiny of reservations.?® For example, the United States
ratified the ICCPR with multiple reservations, reflecting a cautious approach to inter-
national human rights obligations.”

Reservations to treaties - and to human rights treaties in particular- constitute one
of the most contentious aspects of the law of treaties, generating intense scholarly de-
bate and divergent state practice. This chapter examines the concept of reservations
in depth, with particular attention to the jurisprudence of the International Court of
Justice concerning reservations to human rights treaties. Central to this analysis is the
Court’s 1951 Advisory Opinion on Reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide, which established foundational principles
that continue to shape contemporary reservation practice and doctrine.

1.1.1. Concept of Reservations prior to 1951

To begin with, the power to make reservations to international treaties grows out
of the principle of “sovereignty of states”, so states can claim that they will not be bound
by some particular provisions of an international treaty to which they do not give their
consent.?

On the other hand, the international treaties, in particular the multilateral ones

25 Anderson, Niina. Reservations and Objections to Multilateral Treaties on Human Rights. Master’s thesis,
Faculty of Law, University of Lund, 2001.

26 1Ibid. See also Coccia, Mauro. “Reservations to Multilateral Treaties on Human Rights” California
Western International Law Journal, 1985. p. 4.

27 United Nations Treaty Collection. “International Covenant on Civil and Political Rights” United Nations,
last modified August 23, 2025. https://treaties.un.org/pages/viewdetails.aspx?chapter=4&clang=_
en&mtdsg_no=iv-4&src=ind. Reservations by United States of America.

28 Yamali, Nurullah. ‘How Adequate Is the Law Governing Reservations to Human Rights Treaties?’
Ankara: Ministry of Foreign Affairs, 2004, p. 4
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are the results of a crucial need to regulate the relations between states and to provide
stability and a control on the relations. In this context, it can be said that treaties may
lose their effectiveness if states are unwilling to enforce them, in other words if they
make reservations to exclude or to modify the legal effect of certain provisions of the
treaty.” When the social, political, and other contextual differences between states that
maintain divergent reservation positions are taken into consideration, the rationale for
such variations becomes readily apparent. Particular attention must be paid to these
aspects when analyzing human rights treaties, as the heterogeneity of state interests
and domestic legal frameworks significantly influences reservation practices.

Prior to the 1951 ICJ Advisory Opinion on Reservations to the Genocide Conven-
tion, two principal regimes governed reservations to treaties. Under the League of
Nations’ unanimity rule, a reservation was valid only if accepted by all contracting par-
ties; otherwise, both the reservation and the associated signature or ratification were
treated as null and void, a practice largely followed in Western Europe.® In contrast,
the Pan-American Union adopted a more flexible consent-based approach, whereby
a treaty remained in force between the reserving state and those accepting the reser-
vation, but not with states that rejected it.*' Although differing in application, both
systems were grounded in the principle of state consent, which dominated the law of
treaties before the shift introduced by the 1951 Advisory Opinion.

1.1.2. The 1951 Advisory Opinion on Reservations to the Convention on
the Prevention and Punishment of the Crime of Genocide

Speaking more narrowly, it has to be noted that the Genocide Convention does not
have a rule on reservations. States therefore started to append various reservations to
this Convention and the Secretary General of the United Nations (a depositary of the
Convention) was uncertain which States should count in the determination of the date
of entry into force of the Convention. The Court also explained that the contractual
rule of absolute integrity is not relevant in relation to the Genocide Convention, and
that there is no absolute rule of international law which only permits a reservation
upon the acceptance by all the parties, as evidenced by the practice of such organiza-
tions as the Organization of American States. However, “it must clearly be assumed
that the contracting States are desirous of preserving intact at least what is essential
to the object of the Convention; should this desire be absent, it is quite clear that the
Convention itself would be impaired both in its principle and in its application™.

As established above, the authority to formulate reservations to international

29 M.N. Shaw. International Law. 6th. ed., Cambridge University Press, Cambridge. 2008. p. 915

30 Malkin, H. M. “Reservations to Multilateral Conventions” British Yearbook of International Law 7
(1926): 141.

31 Fitzmaurice, Malgosia, and Agnes Rydberg. Derogations and Reservations in International Law. Oxford
University Press, 2021. p. 1.

32 Ibid. p. 137.

23



treaties derives from the principle of state sovereignty. The Reservations to the Geno-
cide Convention Advisory Opinion fundamentally transformed both the conceptual
understanding of reservations and state practice in this area, establishing new founda-
tions for the practice of reservations to multilateral human rights treaties. The Court
confirmed its recognition that whilst states possess sovereign authority to formulate
reservations, this authority is not unlimited - it must be exercised in a manner consist-
ent with preserving the treaty’s essential object and purpose.

1.1.3. Consequences of Objections to Reservations Under Genocide
Convention Case

As to the consequences of the objections to a reservation, the Court envisaged the
following possibilities: “It may be that the divergence of views between the parties as to
the admissibility of a reservation will not in fact have any consequences. On the other
hand, it may be that certain parties who consider that the assent given by other parties
to a reservation is incompatible with the purpose of the Convention, will decide to
adopt a position on the jurisdictional plane in respect of this divergence and to settle
the dispute which thus arises either by special agreement or by procedure laid down
in Article IX of the Convention. Finally, it may be that a State, whilst not claiming the
reservation is incompatible with the object and purpose of the Convention, will nev-
ertheless object to it, but that understanding between that State and the reserving State
will have the effect that the Convention will enter into force between them, except for
the clauses affected by the reservation”.*

In this section of the Advisory Opinion, the Court identified three possible out-
comes when a state formulates a reservation to a multilateral treaty. First, other parties
may accept the reservation (either expressly or by not objecting), in which case the
treaty enters into force between the reserving state and accepting states with the res-
ervation in effect. Secondly, a state party may object to the reservation on the ground
that it is incompatible with the object and purpose of the treaty and may seek to resolve
the resulting dispute either by special agreement or by referring the matter to an ap-
propriate judicial or arbitral body designated under the treaty. Thirdly, a state party
may object to the reservation without claiming that it is incompatible with the object
and purpose of the treaty; in this case, the treaty will nevertheless enter into force
between the reserving and objecting states, except for the provisions affected by the
reservation.

Even though the International Court of Justice formed practice case by case and
highlighted the main features of the reservations, the questions of the validity of res-
ervations, and what the legal consequences of invalid reservations especially to those
made to the human rights treaties are still unanswered. It also has to be mentioned
that the bilateral treaties do not include the case of reservations since “an agreement

33 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory
Opinion 1951, I.C.J. Rep. p. 15.
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between two parties cannot exist where one party refuses to accept some of the provi-
sions of the treaty”* The problem is about the multilateral treaties and to solve this and
the other problems concerning treaties and therefore the regime of the VCLT should
be analysed further.

The importance of this case shows the fact that the provision on reservations in
VCLT follows the main structure of the Reservations to the Genocide Convention
Advisory Opinion. However, the questions of the validity of reservations and the legal
consequences of invalid reservations, especially to those made to the human rights
treaties this case remained unanswered.

From a doctrinal perspective, the Reservations to the Convention on the Preven-
tion and Punishment of the Crime of Genocide Advisory Opinion represents a semi-
nal contribution to the interpretation of reservations in international law. The Court’s
reasoning reflects a pragmatic equilibrium between the principle of state consent and
the imperative of preserving treaty integrity, establishing that the legal consequences
of reservations depend not solely upon formal treaty provisions but also upon the re-
ciprocal interactions and agreements amongst contracting parties. By delineating the
permissibility of reservations, the scope for objections, and the effects of partial accept-
ance, the Court resolved key ambiguities that had previously been treated abstractly
in legal doctrine - particularly concerning multilateral treaties where a unilateral re-
fusal to accept specific provisions cannot vitiate the treaty in its entirety. Moreover,
the Court’s approach underscores the necessity of in-depth doctrinal analysis: such
decisions not only illuminate the inherent limitations of formal treaty law but also
provide a conceptual foundation for developing innovative compliance mechanisms,
including procedural and technological tools for assessing reservation compatibility.
Consequently, the Genocide Convention Advisory Opinion serves both as a doctri-
nal cornerstone and as a practical departure point for addressing persistent questions
concerning the validity and legal effects of reservations to multilateral human rights
treaties.

In the author’s view, this case assumes particular significance as it exemplifies how
international courts can address doctrinal lacunae through judicial practice, thereby
furnishing interpretive guidance that supplements the VCLT. Whilst the VCLT codi-
fies the fundamental rules governing reservations, it leaves critical questions unre-
solved concerning the legal consequences of invalid or incompatible reservations- par-
ticularly in the context of human rights treaties, where the object and purpose are
generally regarded as non-derogable. Through analysis of this case, the author traces
the emergence of customary norms and identifies areas where the existing legal frame-
work proves insufficient to address the challenges posed by reservations that under-
mine the universality of human rights protections.

34 M.N. Shaw. International Law (6th. ed.). Cambridge: Cambridge University Press, Cambridge, 2008, p.
915.
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1.2. Existence and Evolution of Treaty Reservations’ Regime

1.2.1. The Regime of Reservations Under the Vienna Convention on The
Law of Treaties

In this part of the thesis, the author will analyse the definition of reservations and
the practical problems the system of reservations causes to human rights treaties. An
important question at this point arises whether the human rights treaties are of a dif-
ferent character in the sense of making reservations, and if the VCLT approach can be
applied to them to a whole extent. All these questions will be analysed in this part as
well.

To begin with, the provisions on reservations in VCLT follow the main structure of
the Reservations to the Genocide Convention Advisory Opinion. However, the system
of reservations causes several problems both in the practice and theory of the law of
treaties, as the VCLT has left gaps in the regulation of fundamental issues (such as the
permissibility of reservations), and certain other provisions were ambiguous (such as
the “object and purpose” of a treaty which, generally, is not well defined in the VCLT).*

These problems proved to be particularly difficult to solve in human rights treaties
where reservations raise many questions concerning their permissibility and/or com-
patibility with the object and purpose of a treaty.

Notion of reservations: To analyse further, Article 2 of the VCLT defines a “res-
ervation” as a unilateral statement, however phrased or named, made by a State or by
an international organization when signing, ratifying, formally confirming, accepting,
approving or acceding to a treaty, whereby it purports to exclude or to modify the le-
gal effect of certain provisions of the treaty in their application to that State or to that
organization.”*

M. N. Shaw clarifies the notion of the reservation, indicating that “where a state is
satisfied with most of the terms of a treaty, but is unhappy about provisions, it may, in
certain circumstances, wish to refuse to accept or be bound by such provisions, while
consenting to the rest of the agreement. By the device of excluding certain provisions,
states may agree to be bound by a treaty which otherwise they might reject entirely”

What Reservations are Permissible: Under Article 19, a state has the liberty to
make reservations to a multilateral treaty, unless: all reservations are prohibited, or the
specific attempted reservation is prohibited, or the specific attempted reservation is
incompatible with the object and purpose of the treaty. The effect of this is that a pro-
hibited reservation is without legal effect, and the term of the treaty to which the inva-
lid reservation related applies in full between all the parties. E.g., in the Human Rights

35 K. Korkelia. “New Challenges to the Regime of Reservations Under the International Covenant on Civil
and Political Rights”. European Journal of International Law, Vol. 13, 2000, p. 440.

36 Yamali, Nurullah. ‘How Adequate Is the Law Governing Reservations to Human Rights Treaties?’
Ankara: Ministry of Foreign Affairs, 2004, p. 3.

37 M.N. Shaw. International Law (6th. ed.). Cambridge: Cambridge University Press, p. 914.
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Committee’s General Comment, the Committee identifies potential reservations to the
International Covenant on Civil and Political Rights which would be impermissible in
this sense, being reservations offending rules of jus cogens and reservations to specific
protected human rights, the denial of which would be incompatible with the object
and purpose of the Covenant. In fact, the list is quite extensive, demonstrating how
these procedural rules about reservations may be crucial in ensuring the efficacy or
otherwise of a multilateral treaty.*

Acceptance and Objection to Reservations by States: Under article 20 (2), if it ap-
pears from the limited number of negotiating states and the object and purpose of the
treaty that the treaty obligations might be accepted in their entirety by all prospective
parties, then a reservation requires acceptance by all those parties. M. Dixon explains
it in other words: for those classes of treaty which are intended to create a completely
uniform set of obligations, the unanimity rule still prevails. A state whose reservation
is accepted by all states is a party to the treaty on the terms of its reservation, whilst a
state whose reservation is objected to by any one of the prospective parties cannot be
a party to the treaty at all.”

Acceptance of one state’s reservation by another state means that the multilateral
treaty comes into force between the members of the treaty, those that accept the reser-
vation, and the reserving state. However, the objection to a state’s reservation by anoth-
er state party does not prevent the entry into force of the treaty between the reserving
state and the objecting state unless a contrary intention is expressed by the objecting
state.*” As M. Dixon explains, it goes further than the Genocide Convention case.

The ‘object and purpose’ test codified in the VCLT differs in a significant respect
from the test articulated by the International Court of Justice in the Reservations to
the Genocide Convention Advisory Opinion. As discussed above, the Court applied
the compatibility test to assess both the permissibility of reservations and the valid-
ity of objections to reservations, assigning to individual state parties the authority to
make these determinations. By contrast, Article 19(c) VCLT provides that a state may
not formulate a reservation that is incompatible with the object and purpose of the
treaty, framing incompatibility as an absolute prohibition rather than a matter for in-
dividual state assessment. This difference raises a critical question: what are the legal
consequences when states fail to object to a reservation that is, objectively, incompat-
ible with the treaty’s object and purpose. Does the absence of objections validate an
otherwise impermissible reservation, or does the reservation remain invalid regardless
of state responses.

VCLT clearly provides that even if the state object to a reservation, the multilateral
treaty may still be in force between the objecting state and the reserving state. Howev-
er, it must be mentioned that if the objecting state has declared that it does not regard

38 Martin Dixon. Textbook on international law, Fourth edition. Oxford: Oxford university, 2000, p. 64
39 Ibid. p. 65

40 Bowett, D.W. Reservations to Non-Restricted Multilateral Treaties. Vol. 48. British Yearbook of
International Law, 1976. p. 71.
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the reserving state as a party to the treaty, then the treaty does not govern only their
relations. The treaty is not in force between them, although it may remain in force in
their relations with the other state parties. Article 21 also provides that if the entry into
force of the treaty between the two states is not opposed by the objecting state, then the
treaty will govern their relations, saving only that the provisions to which the reserva-
tion relates do not apply as between the two states to the extent of the reservation.*

Reservations to Human Rights Treaties: The codification of the reservations’ re-
gime has raised several fundamental questions concerning its application to human
rights treaties. First, whether the VCLT framework, designed for traditional inter-state
treaties based on reciprocal obligations, can adequately address the distinctive charac-
teristics of human rights treaties. Secondly, whether the legal consequences of reserva-
tions and objections differ when applied to human rights treaties as compared to other
multilateral treaties.

Human rights treaties have some features that are different from other multilat-
eral treaties. First of all, human rights treaties do not create reciprocal relationships
between states parties, but envisage some obligations upon the states in the interest
of individuals, to create an objective regime of protection of human rights.** In other
words, “individuals are the recipients of duties imposed on states”** However, it has to
be mentioned that, first of all, the states have certain obligations towards each other
while entering the treaties. Therefore, reservations made by the state parties have a
certain influence not only on the individuals of those states but also on the rest of the
treaty members. Moreover, the common interest in the human rights treaties is the ac-
complishment of providing a high standard of protection of human rights.*

The VCLT establishes a framework distinguishing permissible from impermissible
reservations, with legal consequences determined by the interplay between reserva-
tion formulation and state objections. Permissible reservations modify treaty obliga-
tions bilaterally, whilst impermissible reservations - those incompatible with object
and purpose - may prevent treaty relations from being established or give rise to legal
disputes requiring resolution.

The application of this framework to human rights treaties presents distinctive
challenges. Although human rights treaties primarily benefit individuals, they create
inter-state obligations, and reservations affect both individual rights-holders and the
collective interest of state parties in maintaining treaty integrity. The VCLT regime,
therefore, applies to human rights treaties, but its adequacy remains contested. This
thesis argues that the VCLT framework, whilst providing essential guidance, proves
insufficient to prevent or remedy invalid reservations to human rights treaties. The

41 Martin Dixon. Textbook on international law, Fourth edition. Oxford: Oxford university, 2000, p. 66.
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44 Tbid, p.7
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decentralized, consent-based model inadequately addresses the collective interest in
universal human rights standards, necessitating supplementary mechanisms - whether
through monitoring body assessment, judicial determination, or enhanced procedural
safeguards - to ensure reservation compatibility and preserve treaty effectiveness.

1.2.1.1 Object and purpose test according to VCLT

The “object and purpose” of a treaty has been described as a “unique and versatile
criterion” but one without a definition in law.* It has been variously referred to as the
“raison d’étre”, “fundamental core’, or “core obligations” of a treaty. However, these are
merely vague descriptions that do little to explain or identify with any certitude what
really constitutes the “object and purpose” of a treaty. Opinions differ among scholars
and jurists when it comes to giving a concrete shape and context to the term. To some
extent, this disagreement shows an intrinsic impossibility of defining with any cer-
tainty the “object and purpose” of a treaty.*

“Object and Purpose” as Core Obligation: Article 19 (c) of VCLT gives a preemi-
nent position to these “core obligations” that automatically become non-derogable,
while permitting States to make qualifying reservations to all other provisions of the
treaty. In other words, the “object and purpose” of a treaty contains the indispensable
provisions of a treaty, as against ancillary provisions. This approach of dividing the
treaty into the “minimum” and ancillary provisions is criticized by some scholars who
argue that, in the case of human rights treaties such bifurcation is simply not possible
because all the “substantive provisions” of the treaty must be considered as forming
part of the normative content of the “object and purpose”*

This feature of Article 19 (c) becomes especially important when considering res-
ervations to human rights treaties. It has been argued that the determination of the
“object and purpose” is, as it stands, a difficult process, and the thought that parts
of the treaties that do not constitute the “object and purpose” can be dispensed with
through valid reservations places human rights regimes in a precarious position.* W.
Schabas points out that “all of the substantive provisions of a human rights treaty are
essential to its ‘object and purpose’ and that, as a consequence, reservation to any sub-
stantive provision is illegal.™*

45 Pellet, Alian. Tenth Report on Reservations to Treaties. A/CN.4/55. United Nations General Assembly,
2005. para. 376.
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Convention on the Law of Treaties, Vol. 50. Nordic Journal of International Law, 2003. p. 434.

48 Belinda, Clark. “The Vienna Convention Reservations Regime and the Convention on Discrimination
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Lack of clarity on what constitutes the “core” or the “object and purpose” of a treaty
weakens the claim for maintaining the absolute integrity of the treaty. The argument
that no reservation can be allowed to any of the “core” provisions of a treaty becomes
problematic when there is confusion regarding what may be specifically identified as
the “core” provisions.”

State Practices and “Object and Purpose”: The idea that every treaty has a clear
and distinct “object and purpose” involves, for the most part, an open-ended concept
because it is left to be determined by individual States parties. There is no unanim-
ity or consensus as to the exact contents of the object and purpose of every human
rights treaty. For example, in the case of ICCPR, Article 4 (2) may be taken as the
only provision in the Covenant that restricts the making of a reservation. It may also
be considered as listing the “essential provisions” of the treaty by virtue of the non-
derogable rights to which it refers. What are the core provisions of a specific treaty is
the question for the state parties who determine the object and purpose of the treaty
in their objections to the reservations if the treaty does not provide the essential provi-
sions by itself.

Uncertainty in Applying the Object and Purpose Test: The absence of certainty
in the determination of what constitutes the “object and purpose” of a treaty is an ob-
vious and intrinsic feature of the compatibility test under Article 19 (c) of the VCLT.
The only exception applies to treaties that explicitly delineate the provisions forming
the core “object and purpose” and define the specific contexts to which these provi-
sions apply. Such clarity aligns with the framework established under Articles 19-23
of the VCLT, allowing parties to interpret the scope of reservations without resorting
to a compatibility assessment. In the case of international human rights treaty law, it
is also undesirable because of the impossibility of foreseeing all situations that may be
included in the object and purpose of a treaty. *

The compatibility test arguably sits well with the flexible policy directive of the
VCLT that is also seen in the rest of the reservations regime under Articles 20 and 21.
For instance, Article 20 (4) (c) of the VCLT allows a reserving State to become a party
to a treaty on the strength of a single contracting State party accepting the reservation,
notwithstanding any objection that might be raised on whatever grounds by any other
State party. Similarly, Article 21 creates reciprocal treaty relations limited only by the
“extent of the reservation” in question. These two provisions indicate that the VCLT
approach to the process of determining the validity of reservations is flexible because
this determination is ultimately left to the discretion of the various States parties.

Even though the doctrine of international law provides some guidance, it still lacks

50 Oona A., Hathaway. ‘Do Human Rights Treaties Make a Difference’ The Yale Law Journal, 2002, p. 111.
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a clear and universally accepted definition of what constitutes the “object and purpose”
of a treaty. Scholars such as Pellet (2012), Crawford (2013), and Shaw (2017) note that
this ambiguity generates significant interpretive challenges, particularly in the context
of multilateral human rights treaties, where the core principles are often broad and
normative rather than precisely codified. While the VCLT offers certain directions for
state parties when making objections - primarily through Articles 19-23, which out-
line the framework for identifying main or essential provisions - these provisions are
not sufficiently detailed to resolve disputes over compatibility or invalidity of reserva-
tions. Consequently, gaps remain: the doctrine does not provide an operational test
for determining whether a reservation undermines the treaty’s object and purpose,
nor does it clarify the legal consequences for states when objections are raised but not
acted upon. This doctrinal vagueness creates uncertainty and allows divergent state
practices, thereby highlighting the need for further normative and practical mecha-
nisms to ensure the integrity of multilateral human rights treaties.

To summarize, one of the most problematic aspects of reservations lies in the per-
sistent ambiguity surrounding the definition of a treaty’s “object and purpose.” As there
is no universally accepted definition, Article 19(c) of the VCLT elevates certain “core
obligations” to a preeminent status, rendering them non-derogable, while theoreti-
cally allowing States to make reservations to other provisions. In the context of human
rights treaties, however, all substantive provisions are often regarded as essential to
the treaty’s object and purpose, meaning that any reservation to these provisions may
be considered invalid. This doctrinal vagueness weakens the effectiveness of the legal
framework intended to safeguard the absolute integrity of human rights treaties. Con-
sequently, reserving States that make incompatible reservations may evade obligations
to protect fundamental rights, thereby undermining the treaty’s protective function.
The solution could involve clearly and explicitly defining the object and purpose of
each treaty, thereby creating a robust and operational distinction between permissible
and impermissible reservations.

1.2.1.2. Consequences of the reservations incompatible with the object
and purpose

As demonstrated above, the lawfulness of a reservation depends upon its compat-
ibility with the treaty’s object and purpose. This chapter addresses three critical dimen-
sions of this requirement. First, it examines the methodological challenges inherent
in identifying invalid reservations, given the absence of clear criteria or authoritative
determination mechanisms. Secondly, it analyses the doctrinal approaches that schol-
ars have advanced to distinguish between permissible and impermissible reservations,
including the ‘core obligations’ test, the ‘effects-based’ approach, and the ‘indivisibility’
doctrine. Thirdly, it explores the contested question of what legal consequences attach
to invalid reservations, including the severability doctrine and the nullity approach.

Different Approaches: As was discussed above, Article 19(c) of the VCLT prevents
a state from formulating a reservation that is incompatible with the object and purpose
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of the treaty. This provision reflects the view taken by the International Court of Justice
in the Advisory Opinion on Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide.® The major issue is how to determine whether
the reservations are legal, which means they are in conformity with the object and
purpose of the treaty. Several authors suggest different theories and doctrines that will
be discussed hereinafter.

There are certain different approaches while deciding about the validity of the res-
ervation, such as the ‘admissibility, ‘opposability, and ‘severability’ doctrines,” that
will be discussed hereinafter.

1.2.1.2.1. Admissibility and opposability approach

According to the ‘opposability’ doctrine, a reservation cannot be invalidated for
being incompatible with the object and purpose of the treaty unless a contracting state
objects to a reservation on grounds of incompatibility within 12 months.*® Contrary to
the ‘opposability’ doctrine, the ‘admissibility’ approach states that the Vienna Conven-
tion rules on acceptance of, and objection to, reservations are only applicable if they
are compatible with the object and purpose test.* According to this view, “if a reserva-
tion is challenged before a competent international court or tribunal, even many years
after the reservation was initially drafted, it can still be declared invalid on the grounds
of incompatibility”?’.

The authors who suggest that the ‘admissibility’ doctrine is more favourable pro-
vide the following arguments. Scholar R. Moloney prefers the ‘admissibility’ doctrine,
particularly in the case of human rights treaties. To follow this approach, she also pro-
vides an example: “In the case of the Convention on the Elimination of All Forms
of Discrimination against Women, only four objections were lodged against the far-
reaching reservation made by Libya that the Convention would not apply where its
provisions conflicted with Shariah law”®. R. Higgins suggests that “one might almost
say that there is a collusion to allow penetrating and disturbing reservations to go
unchallenged”™.
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The opposability and admissibility doctrines differ fundamentally in their tempo-
ral scope and institutional design. The opposability doctrine assigns to state parties the
authority to assess reservation compatibility at the time of reservation formulation,
requiring objections to be raised within the VCLT’s temporal framework. This ap-
proach exhibits strong fidelity to the VCLT regime, which entrusts states - rather than
monitoring bodies or courts - with evaluating reservations. The admissibility doctrine,
by contrast, permits challenges to reservation validity at any time, potentially years af-
ter formulation. Whilst this retrospective approach may serve the collective interest in
maintaining human rights standards, it disrupts the legitimate expectations of reserv-
ing states, which relied upon the VCLT’s premise that objections must be raised within
a specified timeframe. This tension between ex ante consent and ex post evaluation
remains a central point of contention in the reservations’ doctrine.

1.2.1.2.2. Severability doctrine

Under the severability doctrine, an incompatible reservation may be ‘severed’ from
the state’s instrument of ratification, leaving it as a party to the treaty without the ben-
efit of its reservation.”” According to R. Goodman, “a severability regime would also
have several clear benefits for both the states concerned and the international human
rights regime. Many non-democratic states ratify human rights treaties as tactical con-
cessions to placate international and domestic pressure groups, without any intention
of honouring their obligations under the treaty”*

ICJ’s Approach to Severability Doctrine: The severability of invalid reservations
has been considered twice by the International Court of Justice, in the Case of Certain
Norwegian Loans (France v Norway) (Preliminary Objections)®* and Interhandel (Swit-
zerland v United States of America) (Preliminary Objections)®. Even though these
cases did not deal with the human rights treaties, they formulated basic principles that
are important in international law in general and to specific treaty regimes as well. On
both occasions, Judge Hersch Lauterpacht, in his separate opinions, suggested that
inessential and invalid reservations were severable from a state’s instrument of ratifica-
tion. In neither case, however, did the rest of the Court consider the issue directly.**

In his separate opinion in the Norwegian Loans Case,” having held France’s
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reservation to its acceptance of the jurisdiction of the Court to be invalid, Judge H.
Lauterpacht refused to sever the reservation because it was ‘essential’ to France’s con-
sent. However, in coming to this conclusion, he had regard to the general principle of
contract law that it is legitimate - and perhaps obligatory - to sever an invalid condi-
tion from the rest of the instrument and to treat the latter as valid provided that having
regard to the intention of the parties and the nature of the instrument the condition in
question does not constitute an essential part of the instrument.*

Judge H. Lauterpacht considered that this principle was applicable to the present
case, such that the Court should not allow its jurisdiction to be defeated as the result
of remediable defects of expression which are not of an essential character.®” The view
that inessential and invalid elements of a state’s ratification could be severed from the
whole was, by Judge Lauterpacht’s own admission, a departure from the earlier view
that every single provision of a treaty is indissolubly linked with the fate of the entire
instrument which, in their view, lapses as the result of the frustration or non-fulfilment
of any particular provision, however unimportant and non-essential.®®

Severability and State Consent: Despite strong arguments in favour of severabil-
ity, author E. Baylis argues that: “state consent takes on a different form in the case of
human rights treaties, because the intention behind such treaties is to create norms of
customary international law which bind all states, not simply States Parties to the trea-
ty. The imposition of a human rights standard on a state does not ultimately depend
upon that state’s consent, but upon the acceptance of that standard in the international
community. In this context, binding a state to a reserved human rights norm does not
pose the same affront to national sovereignty as would be presented by binding the
state to an economic or political provision.”®

Whilst the arguments in favor of the severability regime are persuasive in princi-
ple, they prove insufficient to justify binding a state to a provision to which it formu-
lated a reservation that may have constituted an essential condition of its consent to
be bound. Imposing obligations that a state explicitly sought to exclude through res-
ervation raises fundamental questions about the consensual foundations of treaty law.
Moreover, the likelihood that a reserving state will continue to disregard the provision
in question - notwithstanding the formal severance of its reservation - undermines the
authority and respect that human rights instruments should command, potentially re-
ducing treaty compliance to mere formalism whilst substantive violations persist. It is
submitted, therefore, that any regime of severability should apply only to reservations
that are inessential to a state’s consent. Author C. Redgwell points out her doubts about
drawing an artificial distinction between “an intention to be bound and an intention to
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modify certain provisions of the convention in their relation to the reserving state””
However, it is still true that reservations are often an inessential component of ratifica-
tion, and that when challenged, the desirability of remaining in the treaty regime will
often outweigh the importance of the reservations.

Essentiality of Reservations to State Consent: Determining the essentiality of a
reservation to a state’s consent to be bound by a treaty regime may be problematic. The
International Law Commission has focused upon this problem as justification for its
rejection of the severability option, stating “[i]n international society at the present
stage, the state alone could know the exact role of its reservation to its consent””*

The first is an evidentiary problem: what is the best and most objective manner
of determining whether a provision is ‘essential’ to consent? Some authors have sug-
gested that deciding severability is essentially a matter of the construction of the state’s
ratification instrument.”

The second problem arises when the validity of a reservation is challenged before
an international tribunal. A reserving state concerned to prove the essentiality of its
reservation has the best access to evidence of its ‘intention’ at the time of formulat-
ing the reservation. Moreover, at the time of formulating the reservation, it is rela-
tively simple for the state to make a statement saying that it is ‘essential. Determining
essentiality based on unilateral statements made by a state and subjectively selected
evidence is unreliable and would make a system of severability and the reservations
regime largely meaningless.

Even though the European Court of Human Rights is a regional court, it outlined
an alternative approach to determining essentiality in Loizidou v Turkey case™, the
facts of which are discussed below. In Loizidou v Turkey case, Tirkiye pointed to state-
ments it made at the time of making its reservation as evidence that the reservations
were an essential element of Tiirkiye’s consent to be bound by the European Conven-
tion on Human Rights and thus could not be severed from its instrument of ratifica-
tion. Thus, disregarding the reservations would have the consequence that Tiirkiye’s
acceptance of the right of individual petition under the European Convention on Hu-
man Rights would lapse. However, the Court refused to determine the essentiality of
the reservations by reference to Tiirkiye’s statements. Instead, it observed that Tiirkiye
must have been aware of the impermissibility of its reservation in view of the con-
sistent practice of other contracting states. Objections by other contracting states at
the time of making the reservation lent ‘convincing support’ to arguments that the
reserving state should have been aware of the invalidity of its reservation. Tiirkiye’s
awareness of the legal position indicates a willingness on her part to run the risk that
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the limitation clauses at issue would be declared invalid by the Convention institutions
without affecting the validity of the declarations themselves. In other words, where a
state should have known that its reservation was invalid, it will be deemed inessential
to the state’s consent and subject to severance. This sets a high standard for essential-
ity. However, it is submitted that this would have the effect of forcing states to take
greater responsibility in the negotiation of human rights treaties and the formulation
of reservations. It is important to note that a state in this position would always have
the option of withdrawing from a treaty and then redrafting an instrument of ratifica-
tion by either amending or redrafting the impugned reservation. In short, although
severability creates the useful presumption that states wish to remain within the treaty
regime, this may be rebutted by the states themselves™.

It is submitted that severing an inessential and incompatible reservation from
a state’s instrument of ratification, using the criteria for essentiality adopted by the
ECHR in Loizidou v Turkey case, would strengthen the integrity and universality of
multilateral human rights treaties, without undermining state sovereignty.”

Another important case of the ECHR is Cudak v. Lithuania. The Court emphasized
that “the Convention is intended to guarantee not rights that are theoretical or illusory
but rights that are practical and effective”. It provides crucial jurisprudential support
for the central arguments of this dissertation regarding the inadequacy of the current
reservations’ regime for human rights treaties. This principle of practical effectiveness
directly challenges the tolerance of broad reservations that fundamentally undermine
treaty obligations, as such reservations render human rights protections precisely “the-
oretical or illusory” rather than meaningful safeguards for individuals.

In conclusion, this thesis argues that reservations to human rights treaties should
be permitted but only following an admissibility assessment establishing their com-
patibility with the treaty’s object and purpose. Whilst reservations inevitably create
gaps in the protection of individuals, they also introduce flexibility that enables states
to progressively align their domestic legal systems with international human rights
standards. Reservations thus function as transitional mechanisms, facilitating broader
treaty participation whilst states undertake the legislative or constitutional reforms
necessary for full compliance. Nevertheless, reservations should be regarded as neces-
sary but temporary accommodations, with the ultimate objective being their eventual
withdrawal once states achieve full conformity with treaty obligations. The VCLT’s
decentralized framework, which relies upon individual state objections, proves inade-
quate for human rights treaties, as states typically refrain from challenging each other’s
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reservations on politically sensitive matters. This thesis, therefore, argues that human
rights treaty monitoring bodies constitute the most appropriate institutions to assess
reservation permissibility. Their competence to perform this function should be ex-
plicitly established in the treaty text or through subsequent amendment, ensuring le-
gitimacy and guarding against accusations of exceeding their mandate. In the absence
of monitoring bodies, a collective state voting mechanism could provide an alternative
means of assessing reservation validity. Where a reservation is determined to be inva-
lid, the default consequence should be severability: the reserving state remains bound
by the treaty without the benefit of the impermissible reservation. However, this pre-
sumption should be rebutted where the reservation was demonstrably fundamental
to the state’s consent to be bound - a determination requiring assessment of whether
the reservation was “critical” (essential to consent) or “accessory” (non-essential). This
nuanced approach may balance the competing imperatives of treaty integrity, respect
for state consent, and the protection of individual rights.

1.2.1.3. Legal Remedy of the Determination of the Invalidity of a
Reservation

After this analysis, the leading question remains: what legal remedy should follow
the determination of the invalidity of a reservation? While answering this question, R.
Goodman suggests that leading commentators have discussed a limited set of options.
Two choices can be identified:

Option 1: The state remains bound to the treaty except for the provision(s) to
which the reservation relates.

Option 2: The invalidity of a reservation nullifies the instrument of ratification as a
whole, and thus the state is no longer a party to the agreement.”

Partial Application of Treaty: The first remedial option - i.e., that the state remains
bound to the treaty except for the obligations to which the incompatible reservation
related could be defined as the most suitable for the reserving state. However, it has
been argued that “this option would infringe the interest of other state parties. Their
interest consists in preserving the bargained-for elements of a multilateral agreement,
which incompatible reservations or similar arrangements would defeat. No scholar
has offered a sustained defence of the first remedy, and various commentators have
referred to it as implausible™”®.

The structure of modern reservations law, as outlined in the ICJ’s opinion in
Reservations to the Convention on the Prevention and Punishment of the Crime of
Genocide and in the Vienna Convention on the Law of Treaties, is committed to safe-
guarding these interests of state parties. Before the Reservations opinion, international
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practice generally applied a unanimity rule: a state could enter a reservation to a mul-
tilateral treaty only if it was accepted by all the other parties.”

Nullification of Instrument of Ratification: The option that was mentioned as the
second one raises the question. Primarily owing to diplomatic sensitivities, states avoid
choosing the second option if they are politically willing to enter an objection at all. As
for the first option, because the rule of reciprocity produces the exact same result as the
reservation, state A loses nothing if state B selects this alternative. States consequently
have little incentive to avoid submitting accessory reservations.*

The author concludes that the first approach offers the most defensible framework
for addressing reservations to human rights treaties. Human rights treaties possess dis-
tinctive characteristics: they create objective obligations rather than reciprocal rights,
benefit individuals rather than states, and establish collective interests in maintaining
universal standards. The first option, whilst potentially resulting in the reserving state
falling outside the full treaty regime with respect to specific provisions, preserves the
state’s engagement with the broader normative framework and maintains the possibil-
ity of partial compliance through binding the state to general principles and other sub-
stantive provisions. This approach balances competing imperatives: it acknowledges
domestic constraints preventing immediate full compliance whilst maintaining nor-
mative pressure for progressive implementation. By keeping reserving states within
the treaty system, it preserves channels for dialogue and monitoring, prioritizing in-
cremental progress over rigid insistence on full compliance. Crucially, it addresses the
fundamental tension between state consent and treaty integrity, respecting consensual
foundations whilst refusing to validate reservations that undermine the treaty’s essen-
tial object and purpose.

1.2.1.4. Distinction between Reservation and Interpretative Declaration

The problems with reservations have been on the agenda of the International Law
Commission (hereinafter referred to as ILC) since 1993, when the ILC began work
(which is still ongoing) on this subject®. Some of the topics that have been discussed
by the ILC relate directly to the subject matter of the thesis, i.e., the differences be-
tween interpretative declarations and reservations submitted by States to human rights
treaties. These two concepts are closely linked, and the distinction between them is
often problematic.

This part of the thesis will be devoted to the analysis of the notion of interpretative
declarations and the distinction between interpretative declarations and reservations.
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Usually, multilateral treaties allow both acts, but the main issue is the consequences
that are different.

Reservations vs Interpretative Declarations: To compare the differences between
the reservations and interpretative declarations, it is worth mentioning that different
authors are not in the same opinion on how to distinguish them. The line is very thin,
though, and the states can manipulate while stating it is not a reservation. In the 63rd
General Assembly director, Department of Legal Affairs of the Ministry of Foreign
Affairs addressed Chapters VI, VII and VIII of the Report of the International Law
Commission dealing with the topics Reservations to Treaties, Responsibility of Inter-
national Organizations and Expulsion of Aliens, stating that “Reservations and inter-
pretive declarations are two different legal concepts. If a “reservation” is intended to
modify or exclude the legal effects of certain provisions of a treaty, an “interpretative
declaration” has the purpose to specify or clarify the meaning or the scope attributed
by the declaring to a treaty or to certain of its provisions. Therefore, if a reservation has
direct legal effects, an interpretative declaration is most of all related to the methodo-
logical problem of interpretation, although it has legal consequences associated. Since
they are two different legal concepts, they should be treated separately unless they
interrelate with each other”®

By an interpretative declaration, a State aims at clarifying the meaning or extent it
attributes to a given treaty or to some of its provisions. The qualification of a unilateral
declaration as a reservation or interpretative declaration depends on the content of
this act and on the legal effect it intends to produce, a matter which is far from being
always clear. However, the line between such statements and reservations proper may
be a thin one, and it will be a matter for construction in each case.

Intention as Distinction Criteria: In the words of UN Human Rights Committee
in its 1994 General Comment on the effect of the reservations made to the Interna-
tional Covenant on Civil and Political Rights, the distinction between reservations
and interpretative declarations should be made according to the intention of the State
rather than the form of the instrument. If a statement, irrespective of its name or ti-
tle, purports to exclude or modify that provision in its application to that State, it is
a reservation.”® The problem of clarification is that a state might have different inten-
tions while making an interpretative declaration. It is always a question of the Islamic
countries that make interpretative declarations to the human rights treaties. These
countries state that the provision of the treaty is incompatible with the national legal
system and customs, and call this unilateral act not a reservation that brings different

82 The 63rd General Assembly, ‘Report of the International Law Commission, Chapter VI, Chapter VII
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consequences for the state towards the provision of the treaty.* In this way, if the other
state parties do not raise the question, it is an interpretative declaration or maybe a
covered reservation may open the gates for that state not to follow its legal obligations.

In the case of a state not qualifying its declaration as a reservation or interpretative
declaration, it is sometimes the depositary who chooses one of the two designations
when communicating the declaration to the other States Parties in accordance with
Article 77 (1)(e) of VCLT or with any other provision of a particular treaty relevant in
the given circumstances. The favor contractus principle® has a double impact on the
legal regime of reservations: in order to facilitate both the entry into force of a conven-
tion and a wide participation to it, the Vienna Convention establishes practically no
obstacles to the declaration of reservations, although this is done at the price of the
integrity of the treaties.®

Furthermore, silence amounts to agreement (Article 20 (5) of VCLT) so that in
the reality of treaty relations, about universal treaties, the entry into force of a reserva-
tion can be almost automatically assumed if it conforms with the object and purpose.
However, a return to treaty integrity is made even easier, since a reservation can be
withdrawn at any time, even without the consent of those States which had previously
accepted (Article 22 (2)). In that case, the favor contractus principle supersedes the
free consent rule.¥”

Human Rights Case on Interpretative Declarations: The Temeltasch v. Switzer-
land case was the first one in which the ECHR dealt with the validity of a reservation.®
The issue was “whether Switzerland could apply to its interpretive declaration to Ar-
ticle 6(3)(e) of the Convention to remove the obligation to provide a free assistance of
interpreter if a person charged with a criminal offence cannot understand or speak the
language used in court”® After determining whether the Swiss interpretative declara-
tion was a reservation, the Court went on to decide whether this reservation was valid.
After the examination of the case in the context of the conditions of the Convention
for reservations, based on Article 63 of the Convention, the Court held that the reser-
vation was valid.

The second and the leading authority, especially for the human rights treaties (also
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those relating to gender issues) is the Belilos case. The Lausanne Police Board imposed
on Mrs. Marléne Belilos a fine of 200 Swiss francs for having taken part in a demon-
stration in the streets of the city on 4 April for which permission had not been sought
in advance®. After the exhaustion of domestic remedies, she raised a complaint under
Article 6 of the Convention. In its final submissions the Government declared that
“Switzerland’s interpretative declaration concerning Article 6 § 1 of the Convention
produces the legal effects of a validly adopted reservation and that accordingly there
has been no infringement of that provision as it is applicable to Switzerland™" The
Court stated that “..it will examine the validity of the interpretative declaration in
question, as in the case of a reservation in the context of Article 64 (now 57)..” The
court also stated that it has jurisdiction to determine the validity under Article 64
of the Convention of a reservation, which is apparent from Articles 45 and 49 of the
Convention and from Article 19.

Interpreting and Regulating Interpretative Declarations: For the method of dis-
tinguishing between reservations and interpretative declarations scholar A. Pellet sug-
gests: “To determine the legal nature of a unilateral declaration formulated by a State
or an international organization in respect of a treaty, it is appropriate to apply the
general rule of interpretation of treaties set out in article 31 of the Vienna Convention
on the Law of Treaties””* Article 31 of VCLT states that it shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose. Therefore, the context of the
interpretative declarations should be taken into consideration as well.

A recent example that illustrates the problematic nature of interpretative declara-
tions in international treaty law is the declaration made by the Republic of Belarus in
relation to Article 20(2 - 4) of the Protocol against the Smuggling of Migrants by Land,
Sea and Air, supplementing the United Nations Convention against Transnational Or-
ganized Crime. Belarus stated that it assumes these provisions should be interpreted in
good faith as not obliging States Parties to accept the jurisdiction of the International
Court of Justice (IC]) if a dispute has already become the subject of peaceful settle-
ment through negotiations or arbitration, particularly in cases where a reservation
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on non-recognition of the Court’s jurisdiction has been withdrawn.”” The Belarusian
declaration received a series of formal reactions by other actors, demonstrating the
sensitivity of such instruments within the treaty regime.” Each of these communica-
tions raised concerns that the Belarusian declaration, although framed as “interpreta-
tive,” in substance operated as a reservation limiting the acceptance of compulsory IC]
jurisdiction under the Protocol. In response, on 10 September 2024, Belarus issued a
counter-communication (C.N.352.2024.TREATIES-XVIIL.12.b), defending its decla-
ration and rejecting the objections of Austria, Poland, and the EU.

Lithuania’s formal objection demonstrates both the recognition of problematic in-
terpretative declarations and the limitations of existing oversight mechanisms. Lithu-
ania objected to the declaration “in so far as it seeks to modify treaty obligations and
as such amounts to an invalid reservation that is devoid of any legal effect”* Lithuania
correctly identified that because Belarus “acceded the Protocol without making a res-
ervation to Article 20 (2), it cannot now modify or exclude its effect vis-a-vis a State
which, under Article 20 (4), has exercised its right to withdraw ‘at any time’ its own
reservation to Article 20 (2).%

The European Union’s comprehensive response provides detailed legal analysis
supporting this dissertation’s arguments about the need for clearer criteria to distin-
guish reservations from interpretative declarations. The EU concluded that the decla-
ration “amounts to a reservation” because its “purpose and content is to exclude the
application of Article 20 of the Protocol to State Parties that have withdrawn their
reservation pursuant to Article 20(4) thereof to all disputes that arose before, on, or
immediately after the withdrawal of such a reservation””” The EU’s analysis identifies
multiple grounds for invalidity of such declaration that should be classified as reserva-
tion. The declaration is “impermissible” because “only reservations to Article 20(2)
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thereof are permitted” under the Protocol, whilst the declaration constitutes “a reser-
vation to Article 20(4) of the Protocol” that “intends to modify the date at which the
withdrawal of a reservation to Article 20(2) of the Protocol becomes effective”®® The
EU’s methodology for determining whether an interpretative declaration constitutes a
reservation provides a model for enhanced institutional assessment. The EU examined
“the legal effect that Belarus purports to produce” through interpretation “in good
faith in accordance with the ordinary meaning to be given to its terms, in light of the
Protocol to which it refers,” giving “due regard to the intention of Belarus at the time
the statement was formulated.” This analytical framework demonstrates how institu-
tional bodies could systematically assess declarations to human rights treaties.

The case illustrates the fundamental weakness of the current objection system in
addressing problematic interpretative declarations. Despite formal objections from the
states and the EU, Belarus maintained its position, demonstrating how Belarus cannot
validly alter this legal consequence by means of a unilateral interpretative declaration
and yet faces no meaningful consequences for attempting to do so.

The EU’s observation that “given the instrumentalization of migration movements
at the Eastern borders of the European Union performed by the Republic of Belarus,
the declaration has to be considered as an attempt to prevent disputes between the
European Union Member States and the Republic of Belarus to reach the stage of the
International Court of Justice™® reveals how states may use interpretative declarations
strategically to avoid accountability for treaty violations, a concern equally relevant to
human rights treaty practice. This case study validates the author’s argument that the
current framework requires fundamental adaptation to address contemporary chal-
lenges, as states continue to exploit the ambiguity between interpretative declarations
and reservations to undermine treaty effectiveness through sophisticated legal formu-
lations that circumvent procedural safeguards whilst maintaining the appearance of
good faith treaty participation.

Furthermore, the principal question that emerges from this analysis concerns the
precise legal consequences of interpretative declarations made to human rights trea-
ties. It must be noted that if the objecting state party concludes that the declaration
is a reservation and/or incompatible with the object and purpose of the treaty, the
objecting state may prevent the treaty from entering into force between itself and the
reserving state. However, if the objecting state intends this result, it should specify it in
the objection. Moreover, an objecting state sometimes requests that the reserving state
clarify its intention. In such a situation, if the reserving state agrees that it has formu-
lated a reservation, it may either withdraw its reservation or confirm that its statement
is only a declaration. But if the state had an intention to hide the reservations under
the interpretative declaration, especially regarding the obligations to human rights, it
is doubtful that it would agree with those arguments of the objecting states. Therefore,
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the regulation for interpretative declarations should be clearer and explained in legal
documents that would bind the international community.'""

As demonstrated above, the fundamental difficulty lies in ascertaining the true
intention of the declaring state. When a state formulates what it characterizes as an
interpretative declaration, the critical question is whether it genuinely seeks to clarify
its understanding of treaty provisions or whether it intends to modify or exclude le-
gal obligations - thereby functioning as a reservation in disguise. If the latter is the
case, particularly regarding human rights obligations, it is unlikely that the declar-
ing state will accept objections from other states parties challenging the declaration’s
characterization. This difficulty underscores the need for clearer normative standards
governing interpretative declarations and highlights the importance of rigorous con-
textual analysis by objecting states in determining whether a purported interpretative
declaration constitutes, in substance, a reservation.

1.2.2. Reservations under Human Rights Committee General Comment
No. 24

The International Covenant on Civil and Political Rights (ICCPR) is one of the
core international human rights treaties, setting out a wide range of civil and political
rights that States parties must respect and ensure. While the treaty allows for reserva-
tions, many States have entered reservations that are either very broad or vague, creat-
ing uncertainty about their true obligations.'” As an example, the reservation under
Article 3 made by the Islamic Republic of Pakistan is unspecific.'® Such reservations
can weaken the overall protection of human rights and undermine the effectiveness of
the Covenant.

In response to this concern, the Human Rights Committee adopted General Com-
ment No. 24 in 1994. The General Comment explains the principles of international
law that apply to reservations, outlines the limits of what is acceptable, and clarifies the
role of the Committee in assessing compatibility with the Covenant.' It also provides
guidance for States on how to make reservations that are clear, specific, and consistent
with the treaty’s purpose. This General Comment is significant because it reflects the
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growing recognition that human rights treaties require a different approach to reserva-
tions compared to other international agreements.'” Unlike commercial or political
treaties, human rights treaties are designed to protect individuals, not to balance the
interests of States.!” General Comment No. 24 marked an important step in shaping
how reservations to the ICCPR and similar treaties are understood and addressed in
international law.

1.2.2.1. Compatibility with Object and Purpose

Under the General Comment No. 24, it has been made clear by the Human Rights
Committee that all reservations to the ICCPR must be examined in light of the treaty’s
object and purpose.'”” The Covenant’s basic aim is to guarantee a set of civil and politi-
cal rights to all individuals under the jurisdiction of States parties. This means the key
test is whether a reservation would weaken or undermine those protections.'® The
Committee stresses that the focus should be on safeguarding human rights, not simply
on whether other States are willing to accept the reservation. Although the ICCPR
does not explicitly mention the “object and purpose” test, the Committee applies it in
line with Article 19(3) of the Vienna Convention on the Law of Treaties, adapting it to
the special character of human rights treaties.'*”

In this context, certain reservations are deemed entirely impermissible.''* These in-
clude reservations to rights that are non-derogable, meaning they cannot be suspend-
ed under any circumstances, even in times of national emergency. Examples are the
right to life, the prohibition of torture or slavery, and freedom from cruel, inhuman, or
degrading treatment.'"! Many of these rights are also recognized as peremptory norms
of international law, which bind all States and allow no exceptions. The Committee
considers that attempting to reserve such rights would directly conflict with the IC-
CPR’s object and purpose and would therefore have no legal effect.

When a reservation is found to be incompatible, the Committee applies the prin-
ciple of severability. This approach means that the invalid reservation is removed, but
the rest of the treaty continues to bind the State.!’? The State remains bound by the
provision it sought to exclude, without the benefit of its reservation. This is a notable
departure from the VCLT, which does not address severability directly. By adopting
this approach, the Committee reinforces the idea that human rights obligations are
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indivisible and that States cannot undermine the fundamental guarantees of the Cov-
enant through overly broad or unacceptable reservations.

1.2.2.2. Competence of Committee

In General Comment No. 24, the Human Rights Committee states that it has the
authority to decide whether a reservation is compatible with the ICCPR’s object and
purpose. While general treaty law under the Vienna Convention leaves this task large-
ly to States through acceptance or objection, the Committee argues that this approach
does not work well for human rights treaties.'”* Such treaties are meant to protect in-
dividuals rather than balance State interests, and in practice, many States do not object
to problematic reservations or fail to specify their consequences.

The Committee’s oversight is essential because it is responsible for monitoring
compliance with the Covenant, interpreting its provisions, and ensuring that rights
are effectively protected.'* When reviewing State reports or individual complaints,
one must know exactly which obligations apply. This requires assessing the validity of
reservations. By taking on this role, the Committee provides a consistent, legal evalu-
ation rather than leaving the matter to political discretion, helping to preserve the
ICCPRSs integrity and ensure that individuals enjoy the full protection of their rights.

In conclusion, General Comment No. 24 helps protect the ICCPR by making sure
reservations do not weaken its purpose. It sets clear limits, rejects reservations that
harm basic rights, and removes invalid ones while keeping the rest of the treaty in
force. The Human Rights Committee’s role in reviewing these reservations ensures
that the Covenant remains strong and that the rights it guarantees are fully protected
for everyone.

1.3. Identified issues and limitations

Over the years, the rules for making and reviewing reservations to international
human rights treaties have been shaped by crucial legal instruments such as the VCLT,
specific treaty provisions, and the interpretations provided by treaty-monitoring bod-
ies. These rules are meant to ensure that reservations do not weaken the core purpose
of protecting human rights.

In practice, however, the system faces many challenges. Some of these problems
are procedural, such as a lack of clear and consistent methods for reviewing reserva-
tions or following up on those found to be incompatible. Others are more complex,
involving legal uncertainties about who has the authority to decide on the validity of a
reservation, and political tensions between respecting state sovereignty and protecting
universal human rights. These limitations make it harder to ensure that all states fully
respect their human rights obligations. The subsections below discuss the main issues
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that continue to weaken the regulation and oversight of reservations in the human
rights field.

1.3.1. Institutional inefficiencies in monitoring reservations

Treaty bodies are committees of independent experts established by different hu-
man rights treaties to monitor state compliance, by reviewing state reports, handling
individual complaints, conducting inquiries when needed, and offering authoritative
treaty interpretations (e.g., through general comments).'”> Despite their important
role, treaty-monitoring bodies often struggle to effectively oversee reservations made
by states to international human rights treaties. One of the most persistent challenges
is the lack of adequate resources and coordination, which negatively affects their ca-
pacity to perform timely and thorough assessments. For example, the UN Secretary-
General has highlighted the need for increased meeting time and staffing for treaty
bodies, including the Subcommittee on Prevention of Torture, to properly review re-
ports, address communications, and carry out essential field visits.!'® This resource
strain contributes to significant backlogs. Many treaty bodies are overburdened by
the volume of state reports they must examine, combined with expectations to issue
concluding observations, general comments, and engage with communications, all
under a tight deadline. These existing issues further complicate the process of evaluat-
ing reservations.

Moreover, the legal framework governing reservations remains ambiguous enough
that states can exploit loopholes. The Vienna Convention does not clearly define the
legal consequences of a reservation that are considered incompatible with a treaty’s
object and purpose, nor does it specify who holds the final authority to evaluate the
compatibility of such reservations.'”” As a result, many states submit ambiguous res-
ervations, such as those requiring conditioning of treaty obligations on domestic law
or religious norms, that are difficult to assess and challenge. The Human Rights Com-
mittee sharply criticized Kuwait for its interpretative declaration under the ICCPR
that tied enforceability to domestic law, effectively nullifying many treaty obligations,
and highlighted that such sweeping reservations render the Covenant ineffective."®
Even when a treaty body or other state objects to such reservations, follow-up action
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remains limited. Take the example of reservations to CEDAW that, despite the Com-
mittee’s concern over states entering reservations to core provisions like Articles 2 and
16, often citing cultural, traditional, or religious practices, only a few of these reserva-
tions have been withdrawn or modified."”* The Committee routinely highlights these
concerns in its concluding comments, still the practical impact on states maintaining
incompatible reservations has been unnoticeable.

To summarize, even though there is a framework to protect the integrity of human
rights treaties, it is not working as effectively as it should. Treaty bodies often lack
resources; there is still uncertainty over who has the authority to decide whether a
reservation is valid, and many broad reservations remain unchallenged.

1.3.2. Legal ambiguities around the permissibility of reservations:

In international human rights law, no single, universally accepted authority exists
to decide if a reservation is valid. While the Vienna Convention on the Law of Treaties
sets out the basic rule that a reservation cannot be incompatible with the treaty’s object
and purpose, it offers no clear mechanism for who gets to decide whether that test
has been passed, and what happens if it’s not.’** Because “object and purpose” is not
precisely defined, as established before, and the Human Rights Conventions remain
vague about enforcement, the legal responsibility for assessing the permissibility of
reservations often falls into a grey area.

In practice, some treaty bodies have assumed this role or have at least tried to.
For example, the Human Rights Committee, under its 1994 General Comment No.
24, asserted an uncommon authority that if a reservation is incompatible with the
Covenant’s object and purpose, the Committee will treat it as severable, meaning the
state remains bound without the reservation, as mentioned before. However, this posi-
tion generated criticism from scholars and legal practitioners. Experts like Alain Pel-
let questioned the committee’s authority to sever the reservation, arguing there’s no
clear legal basis for such action under general international law.'*! Other treaty bod-
ies have taken even less formal roles. For instance, the CEDAW Committee routinely
highlights reservations to core provisions, such as Articles 2, 4, 16, etc., but it has no
definitive power to declare them impermissible or enforce their withdrawal.'? Instead,
the primary responsibility for controlling reservations is still, in theory, the collective
states parties, but because many states never object, the result is deep uncertainty in
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this regard.'?

This legal uncertainty creates a critical gap between identifying problematic res-
ervations and effectively addressing them. States may formulate broad or ambigu-
ous reservations that substantially weaken treaty obligations, invoking domestic law,
religious principles, or cultural practices as justification, whilst facing minimal ac-
countability. Treaty monitoring bodies may express concerns, and other states may
formulate objections, yet no institution possesses the authority to compel withdrawal
or modification of impermissible reservations. In the absence of consensus amongst
states regarding appropriate responses, numerous reservations that appear incompat-
ible with the treaty object and purpose remain in force indefinitely. This enforcement
gap undermines treaty integrity by creating a contradictory system: whilst incompat-
ible reservations are formally prohibited, there is no practical mechanism to remedy
violations of that prohibition.

1.3.3. State sovereignty vs. universal human rights protection

A fundamental tension in international human rights law lies in how state sov-
ereignty often clashes with the goal of universal protection. The very reason why the
idea of reservations on treaties exists is backed by the concept of state sovereignty, as
mentioned before. States frequently invoke their sovereign authority, based on their
domestic law, tradition, or religion, to limit their treaty obligations, sometimes using
reservations or interpretative declarations. For example, Egypt accepted the ICESCR
only “to the extent it does not conflict with Islamic Sharia law;” asserting Sharia as a
primary source of legislation in its constitution.'** Bangladesh similarly declared that
it would interpret key Covenant provisions, such as those concerning equality, labor
rights, and non-discrimination, within the framework of its constitution and domestic
law.'*® These examples demonstrate how states can domesticate international commit-
ments by embedding them within the context of local legal or religious norms, poten-
tially undermining the universality of the protection of human rights.

These kinds of reservations highlight the core issue that when states place domestic
priorities above treaty obligations, they risk undermining the enforcement of funda-
mental rights. Sovereignty, as recognized under the Westphalian system, remains a
central principle of international law, affirming that each nation-state holds exclusive
authority within its own borders.'** However, human rights treaties are designed to
establish common standards that all states should respect, even when those stand-
ards may conflict with national laws or policies. As international discourse evolves,

123 Ibid.

124 “United Nations Treaty Collection” Accessed August 15, 2025. https://treaties.un.org/pages/viewdetails.
aspx?src=treaty&mtdsg_no=iv-3&chapter=4.

125 Ibid.
126 Grote, Rainer. Westphalian System. Max Planck Encyclopedias of International Law, 2006.
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principles like the Responsibility to Protect (R2P)'¥” challenge the traditional view
that sovereignty shields states from criticism and scrutiny. R2P reframes sovereignty
as conditional upon protecting a state’s population from mass atrocity, that if a state
fails, the international community may step in, not to punish, but to uphold human
rights.'? Yet, despite its potential, R2P remains unevenly applied and controversial,
limited by political resistance and fears of infringing state sovereignty.

Thus, while sovereignty is a core principle of international law, it can be used by
states to justify reservations that weaken universal human rights standards and en-
forcement. The challenge of balancing domestic authority with global obligations re-
mains, as seen in legal reservations over human rights conventions, and disputes over
applying humanitarian principles like the Responsibility to Protect (R2P).

1.4. Situation Analysis

Human rights treaties aim to protect fundamental freedoms of humans worldwide,
yet their effectiveness depends upon how states use the concept of reservations. The
reservations on treaties such as the Convention on the Rights of the Child (CRC),
the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), and the International Covenant on Civil and Political Rights (ICCPR)
show that many states make reservations that sometimes weaken the purpose of these
agreements. Over the years, treaty-monitoring bodies have tried to develop clearer
approaches to deal with such reservations, moving from a cautious position to a more
active role in assessing their validity. Despite these efforts, serious challenges remain.
Some countries continue to maintain reservations that are inconsistent with key treaty
obligations, while weak enforcement mechanisms make it difficult to hold them ac-
countable.

1.4.1. Current state of human rights treaty reservations

This section will discuss the reservations placed by states on different human rights
treaties, including the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), the International Covenant on Civil and Political Rights

127 The Responsibility to Protect (R2P) is an international norm established in 2000. The main purpose is
to address the international community’s obligation to prevent and respond to mass atrocity crimes,
including genocide, war crimes, ethnic cleansing, and crimes against humanity. If a state is unable or
unwilling to prevent serious harm to its people, the international community has a responsibility to
intervene through diplomatic, humanitarian, or, as a last resort, coercive measures such as military
intervention. This principle represents a significant evolution in international law, as it challenges the
traditional notion of absolute state sovereignty by linking legitimacy to the protection of human rights.
However, the application of R2P remains uneven, often constrained by political considerations, varying
interpretations of its triggers, and fears of infringing upon national sovereignty.

128 Global Centre for the Responsibility to Protect. “What Is R2P?” Accessed August 15, 2025. https://www.
globalr2p.org/what-is-r2p/.
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(ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICE-
SCR), and the Convention on the Rights of the Child (CRC). As it was mentioned
in the introduction, these treaties have been selected for analysis because they have
attracted the highest number of reservations amongst universal human rights instru-
ments, and because the reservations formulated to them raise particularly acute ques-
tions about compatibility with object and purpose.

1.4.1.1. Reservations under the Convention on the Elimination of All
Forms of Discrimination against Women

CEDAW was adopted by the UN General Assembly on 18 December 1979 and
entered into force on 3 September 1981.'° As of October 2025, CEDAW has achieved
near-universal ratification, with 189 states parties, making it one of the most widely
ratified human rights treaties.’*®* However, CEDAW has also attracted more reserva-
tions than any other human rights treaty, with numerous states entering broad reser-
vations that invoke religious law, cultural traditions, or domestic constitutional provi-
sions to limit their obligations under the Convention.

In various sources, CEDAW is often described as an international bill of rights
for women. CEDAW seeks to address social, cultural, and economic discrimination
against women, declaring that states should endeavor to modify social and cultural
patterns of conduct that stereotype either sex or put women in an inferior position.'
Furthermore, by accepting CEDAW, states commit themselves to undertake a series
of measures to end discrimination against women in all forms. The measures include
incorporating the principle of equality of men and women in their legal system, abol-
ishing all discriminatory laws, and adopting appropriate ones prohibiting discrimina-
tion against women, establishing tribunals and other public institutions to ensure the
effective protection of women against discrimination.

Even though CEDAW has a great number of state members, it is also the treaty
with the highest number of reservations'*2. By making reservations on very important
provisions of this Convention, states do not implement the provisions in their national

129 Convention on the Elimination of All Forms of Discrimination against Women (adopted 18 December
1979, entered into force 3 September 1981) 1249 UNTS 13 (CEDAW), GA Res 34/180, UN Doc A/34/46
(1979)

130 United Nations Treaty Collection, Convention on the Elimination of All Forms of Discrimination
against Women, Status as of October 5, 2025, available at: https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en(https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en) (189 states parties as of
October 2025)

131 Rishmawi, M. The revised Arab Charter on Human Rights: A Step forward? Oxford University Press.
2005, p. 368

132 Reservations to CEDAW can be classified into general reservations (e.g., broad references to religious
law), specific reservations to substantive provisions (e.g., equality in family matters), and procedural
reservations (e.g., dispute settlement clauses).
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legal system. Therefore, the implementation of the fundamental values provided in
this Convention is questionable in those countries (especially Islamic ones'**). For this
reason, it is necessary to analyze more deeply the consequences of the reservations to
this Convention.

1.4.1.1.1. VCLT Reservation regime

It has to be mentioned that in 1998, the CEDAW Committee’** adopted a state-
ment on reservations stating that “reservations affect the efficacy of the Convention,
whose objective is to end discrimination against women and to achieve de jure and
de facto equality for them. The Committee explained that by entering a reservation,
a state indicates its unwillingness to comply with an accepted human rights norm”.'*
In its 2003 preliminary report, the Committee was of the view that, in principle, the
provisions of the VCLT on reservations should be followed, observing the require-
ment of compatibility with the object and purpose of the treaty. This Committee em-
phasized the fact that the issue of reservations is essential within the jurisdiction of
States, notwithstanding the special character of the human rights treaties, and that
reservations form an integral part of the consent to be bound by a State.'* The view on
the suitability of the VCLT to the reservations under this Convention also conforms
to the A. Pellet views that the VCLT regime is adequate for human rights treaties and
that one of its commendable features is that it leaves the parties to the treaty free to
decide on reservations.'” As to the researchers of international law, M. Fitzmaurice
follows the opinion stating that the Committee on the Elimination of Discrimination
against Women has adopted a similarly cautious approach.’*® As observed by Schopp-
Schilling, the Committee on the Elimination of Discrimination against Women tried
several approaches, such as requesting States to withdraw, reconsider, or explain

133 Islamic reservations have certain features: they are made by certain countries, based on Islamic law
(Shariah or Quaran), they are usually made to human rights treaties.

134 The United Nations Committee on the Elimination of Discrimination against Women (CEDAW),
an expert body established in 1982, is composed of 23 experts on women’s issues from around the
world. The Committee’s mandate is very specific: it watches over the progress for women made in
those countries that are the States parties to the 1979 Convention on the Elimination of All Forms
of Discrimination against Women. A country becomes a state party by ratifying or acceding to the
Convention and thereby accepting a legal obligation to counteract discrimination against women. The
Committee monitors the implementation of national measures to fulfil this obligation.

135 Rishmawi, M. The Revised Arab Charter on Human Rights: A Step Forward? Oxford: Oxford University
Press, 2005.

136 Kjerum, M. Approaches to Reservations to Human Rights Treaties. 10 Singapore Yearbook of
International Law and Contributors 133, 2006, p. 67

137 Pellet, A. First Report on the Law and Practice Relating to Reservations to Treaties, 4 7th Sess., UN Doc.
A/CN.4/470, in particular para. 69.

138 Fitzmaurice, M. On the protection of human rights, the Rome Statute and reservations to multilateral
treaties. 10 Singapore Yearbook of International Law and Contributors 133, 2006, p. 156
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offending reservations and not to submit reservations against the object and purpose
of the Convention. This request has “not [been] heeded” by the newly ratifying States.
13 However, the same author more positively states that some of the new Parties ex-
plain their reservations in a precise manner. However, at the same time, “these expla-
nations may not be acceptable and do not solve the problem of the impermissibility of
these reservations.”'*

Reservations on CEDAW: As to the concept of reservations, CEDAW permits rati-
fication subject to reservations, provided that the reservations are not incompatible
with the object and purpose of the Convention. It has been argued that the determi-
nation of the “object and purpose” is, as it stands, a difficult process, and the thought
that parts of the treaties that do not constitute the “object and purpose” can be dis-
pensed with through valid reservations places human rights regimes in a precarious
position.""!

Several States have entered reservations to particular articles on the ground that
national law, traditions, religion, or culture are not congruent with CEDAW principles,
and purport to justify the reservation on that basis.'** The highest number of reserva-
tions has been made to Articles 2 and 16", which the CEDAW Committee considers
as core articles of the Convention and which, in its view, are impermissible. Therefore,
the specific states’ reservations to these relevant articles, their legality (compatibility
with the object and purpose of the treaty), and consequences will be analyzed further.

Article 2 of the Convention is one of the main articles because it provides all the
basic principles of the implementation of the Convention’s provisions. By this article,
the state parties agree to pursue by all appropriate means and without delay a policy
of eliminating discrimination against women and decide to take all the appropriate
measures to adopt appropriate legislative and legal protections for the rights provided
in the Convention. However, some states enter a reservation to this article, although
their national constitutions or laws prohibit discrimination as such. Moreover, some
reservations are drawn so widely that their effect cannot be limited to specific provi-
sions in the Convention.'**

Reservations on Article 2: The analysis of the reservations made by different

139 Schopp-Schilling, H. B. Reservations to the Convention on the Elimination of All Forms of
Discrimination Against Woman: Unresolved Issue or (No) “New Developments?” in Reservations to
Human Rights Treaties. The Journal of Legal Studies, 2000.

140 Fitzmaurice, M. On the Protection of Human Rights, the Rome Statute and Reservations to Multilateral
Treaties. Singapore Year Book of International Law and Contributors. 2006, 10(133): 156.

141 Clark, B. The Vienna Convention Reservations Regime and the Convention on Discrimination Against
Women. American Journal of International Law Vol. 85, No 2, 1991, p. 281

142 Krivenko, E. Y. Women, Islam and International law. Graduate Institute of International and Development
Studies, 2009, p. 111

143 Based on the information of 27/08/205

144 United Nations [interactive]. [accessed on October 5, 2025] http://www.un.org/womenwatch/daw/
cedaw/reservations.htm
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member states of the Convention'* shows that most of the state parties made reser-
vations to this article for the following reasons. First, the reserving states claim that
relevant provisions of Article 2 conflict with Shariah law'*, also conflict with consti-
tutional stipulations relative to succession to the throne and law relating to succession
to chieftainship'¥’, and conflict with the provisions of the Family Code. E.g., the Gov-
ernment of the People’s Democratic Republic of Algeria declared that it is prepared
to apply the provisions of this article on condition that they do not conflict with the
provisions of the Algerian Family Code. The Kingdom of Morocco made a Declaration
about Article 2, because certain provisions in the Moroccan Code of Personal Status
contained different rights conferred on men that may not be infringed upon or abro-
gated because they derive primarily from the Islamic Shariah, which strives, among its
other objectives, to strike a balance between the spouses to preserve the coherence of
family life.

Article 2(f) refers to basic aspects of the Convention, to abolish existing discrimi-
nation against women and a specific form of discrimination, such as the nationality of
children. The reservations entered by Nigeria concern provisions that guarantee fun-
damental rights of women and constitute essential elements for eliminating discrimi-
nation. For instance, Nigeria reserved with respect to Article 2(f) and (g), which oblige
States Parties to repeal discriminatory laws and ensure that public authorities act in
conformity with the principle of non-discrimination, as well as Article 16(1)(c), (d)
and (f), which enshrine equal rights in marriage, divorce, and parental authority. By
excluding the application of these core provisions, Nigeria undermines the very sub-
stance of the Convention. Accordingly, the reservations must be described as incom-
patible with the object and purpose of CEDAW. The objecting states expressed their
willingness for the reserving state to reconsider its reservations to the Convention.'**
The Government of Denmark decided that the reservations made by the Government
of Nigeria are not in conformity with the object and purpose of the Convention'®.
However, the rest of the remaining parties of CEDAW did not oblige the reserving
state in any matter.

A critical question concerns the legal consequences when state parties object to a
reservation on incompatibility grounds. The VCLT provides three options: first, object-
ing states may accept the reservation, permitting the treaty to enter into force with the
reservation in effect; secondly, they may declare that they do not regard the reserving

145 Bahrain, Bangladesh, Egypt, Iraq, Libya, Saudi Arabia

146 Especially Islamic countries such as Bahrain, Bangladesh, Egypt, Iraq, Libya, and Saudi Arabia that
made reservations based on Shariah law.

147 The Kingdom of Lesotho

148 United Nations Treaty Collections [interactive]. [accessed on September 5, 2025] http://treaties.un.org/
pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-8&chapter=4&lang=en

149 The Government of the Republic of the Niger expresses reservations with regard to article 2, paragraphs
(d) and (f), concerning the taking of all appropriate measures to abolish all customs and practices which
constitute discrimination against women, particularly in respect of succession.
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state as a party, preventing treaty relations from being established; thirdly, they may
permit the treaty to enter into force except for provisions affected by the reservation. In
practice, objecting states overwhelmingly adopt the third option, even when expressly
declaring reservations incompatible with the treaty’s object and purpose. This pattern
raises a significant question: if incompatibility objections produce no consequence
beyond severing specific provisions - if they neither prevent the reserving state from
becoming a party nor compel withdrawal of the reservation - what function do they
serve. Understanding the rationale underlying this practice is essential to evaluating
the effectiveness of the VCLT’s objection mechanism for human rights treaties.

Analysis of objection statements reveals a consistent pattern in state practice. Most
objecting states'® recommend that the reserving state reconsider or withdraw its res-
ervations to the Convention. Simultaneously, however, these objecting states express
their willingness to permit the Convention to enter into force in its entirety between
themselves and the reserving state. Typically, objecting states add that the Convention
will become operative between the two states without the reserving state benefiting
from its reservations - effectively adopting the severability approach whereby the re-
served provisions do not apply in the bilateral relationship.

Reservations on Article 16: Other important provisions are laid down in Article
16, which provides that all the parties to the present Convention shall take all appro-
priate measures to eliminate discrimination against women. It also specifies the main
rights that are key to gender equality, relating to marriage and family relations. These
rights are: the equality when entering into enter into marriage, the same right freely to
choose a spouse and to enter into marriage only with their free and full consent, the
same rights and responsibilities during marriage and at its dissolution, the same rights
and responsibilities as parents, irrespective of their marital status, in matters relating
to their children; in all cases the interests of the children shall be paramount and more.

Neither traditional, religious, or cultural practice, nor incompatible domestic laws
and policies can justify violations of the Convention. The Committee also stated that
it remained convinced that reservations to Article 16, whether lodged for national,
traditional, religious, or cultural reasons, are incompatible with the Convention and
therefore impermissible and should be reviewed and modified or withdrawn.'*' How-

150 For instance, Sweden, Finland, Denmark, Norway, and the Netherlands have consistently objected to
reservations invoking Sharia law or general references to domestic law, whilst simultaneously declaring
that such objections shall not preclude the entry into force of the Convention between the objecting
state and the reserving state. Germany, Austria, and France have adopted similar approaches, objecting
to reservations by states such as Saudi Arabia, the United Arab Emirates, and Egypt on the ground
that they are incompatible with the object and purpose of CEDAW, yet permitting treaty relations to
continue. The United Kingdom has also formulated numerous objections to CEDAW reservations,
particularly those to Articles 2 and 16, whilst expressly stating that the objections do not preclude the
entry into force of the Convention.

151 United Nations [interactive]. [accessed on October 5, 2025] http://www.un.org/womenwatch/daw/
cedaw/reservations.htm
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ever, a large number of the state parties made reservations also to Article 16."** We can
mention e.g. the Arab Republic of Egypt made the reservation “to the text of Article
16 concerning the equality of men and women in all matters relating to marriage and
family relations during the marriage and upon its dissolution, without prejudice to the
Islamic Shariah’s provisions whereby women are accorded rights equivalent to those
of their spouses so as to ensure a just balance between them. The Shariah restricts the
wife’s rights to divorce by making it contingent on a judge’s ruling, whereas no such
restriction is laid down in the case of the husband”*** The Republic of India made
declarations and reservations declaring that it would abide by and ensure these provi-
sions in conformity with its policy of non-interference in the personal affairs of any
Community without its initiative and consent with regard to Article 16 (2) it declares
that though in principle it fully supports the principle of compulsory registration of
marriages, it is not practical in a vast country like India with its variety of customs,
religions and level of literacy."** The Government of the Republic of Maldives reserves
its right to apply Article 16 of the Convention concerning the equality of men and
women in all matters relating to marriage and family relations without prejudice to the
provisions of the Islamic Shariah, which govern all marital and family relations of the
100 percent Muslim population of the Maldives.'*®

As to Article 16 and reservations made to it by stating that it is inconsistent with
the Shariah law brings the following consequences. In Islamic countries, female in-
fanticide and prenatal sex selection, early marriage, dowry-related violence, female
genital mutilation/cutting, crimes against women committed in the name of “honor’,
and maltreatment of widows, including inciting widows to commit suicide, are forms
of violence against women that are considered harmful traditional practices, and may
involve both family and community. While data has been gathered on some of these
forms, this is not a comprehensive list of such practices. Others have been highlighted
by States (for example, in their reports to human rights treaty bodies and in follow-up
reports on implementation of the Beijing Platform for Action'*®), by the Special Rap-
porteur on violence against women, its causes and consequences, and by the Special
Rapporteur on harmful traditional practices. They include the dedication of young
girls to temples, restrictions on a second daughter’s right to marry, dietary restrictions

152 Such countries as Algeria, Bahrain, Egypt, France, India, Iraq, Israel, Jordan, Kuwait, Lebanon, Malaysia,
Maldives, Malta, Federated States of Micronesia, Niger, Oman, Qatar, Republic of Korea, Singapore,
Syrian Arab Republic, Tunisia and others

153 United Nations Treaty Collection, Convention on the Elimination of All Forms of Discrimination
against Women, https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
8&chapter=4&clang=_en(https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_
no=IV-8&chapter=4&clang=_en) accessed 5 October 2025.

154 Ibid.

155 Ibid.

156 Beijing Declaration and Platform for Action adopted by the Fourth World Conference on Women:
Action for Equality, Development and Peace, Beijing, 15 September 1995
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for pregnant women, forced feeding and nutritional taboos, marriage to a deceased
husband’s brother, and witch hunts.'”

Hundreds, if not thousands, of women are murdered by their families each year in
the name of family “honor”**® The exact statistics of women who suffer this extreme
violation in the name of tradition are not established, as the murders are not reported;
nor are the perpetrators brought to book, as the killings are considered to be heroic
acts and justified by society, in some instances with rewards to the perpetrators. In
these instances, women are seen as a vessel of the family’s reputation.'®

Crimes against women committed in the name of “honor” may occur within the
family or within the community. These crimes remain significantly underreported
and under-documented, despite increased international attention.'® The most severe
manifestation is murder - so-called “honor killings”. Recent estimates suggest that at
least 5,000 women and girls are killed annually in honor-based violence worldwide,
though the actual number is likely considerably higher due to underreporting and
misclassification of such deaths.'*' In Pakistan, honor killings continue to claim hun-
dreds of lives annually: the Human Rights Commission of Pakistan documented 470
honor killings in 2021 alone, with women comprising the vast majority of victims.'®?
Research indicates that honor-based violence disproportionately affects women and
girls, with female victims outnumbering male victims by a significant margin across
all regions where such practices occur.

As to the consequences of the reservations made to Article 16, the rest of the state
parties expressed their objections by stating that Article 16 contains the main provi-
sions of the treaty and therefore the reserving states violate the object and purpose of
the treaty. However, the objecting states'®® declared that they want to be bound by the

157 In-depth study on all forms of violence against women. Report of the Secretary-General, 2006, p. 39

158 Agengo, C. Harmful traditional practices in Europe, Judicial interventions. Yale University Press. 2009,
p- 11

159 Honor killings have been reported in Bangladesh, Great Britain, Brazil, Ecuador, Egypt, India, Israel,
Italy, Jordan, Pakistan, Morocco, Sweden, Turkey, and Uganda according to reports submitted to the
United Nations Commission on Human Rights.

160 UN Women, “Harmful Practices Against Women and Girls” (2023), available at: https://www.
unwomen.org/en/what-we-do/ending-violence-against-women/faqs/types-of-violence/harmful-
practices(https://www.unwomen.org/en/what-we-do/ending-violence-against-women/faqs/types-of-
violence/harmful-practices); see also UNFPA, “Gender-Based Violence” (2023), available at: https://
www.unfpa.org/gender-based-violence(https://www.unfpa.org/gender-based-violence.

161 UN Women, Facts and Figures: Ending Violence Against Women (updated November 2023), available at:
https://www.unwomen.org/en/what-we-do/ending-violence-against-women/facts-and-figures(https://
www.unwomen.org/en/what-we-do/ending-violence-against-women/facts-and-figures)

162 Human Rights Commission of Pakistan, State of Human Rights in 2021 (HRCP 2022) 145-148,
documenting 470 honour killings in Pakistan in 2021, of which 316 victims were women and 154 were
men. See also Human Rights Commission of Pakistan, State of Human Rights in 2022 (HRCP 2023),
documenting continued prevalence of honour-based violence.

163 E.g. Austria, Belgium, Czech Republic, Denmark, Estonia, Finland, France, Germany.
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Convention’s provisions and maintain relations with the objecting state, except for the
norms covered by the reservations.

Even though CEDAW provides that a reservation is held to be incompatible with
the object and purpose of this Convention if at least two-thirds of the States parties
object to it, the reservations are widely made to the provisions of it, especially to Ar-
ticles 2 and 16. For this reason, the CEDAW Committee expressed the view that, in
principle, the provisions of the VCLT on reservations should be followed, observing
the requirement of compatibility with the object and purpose of the treaty while mak-
ing reservations and providing objections to them. However, according to the exam-
ples analyzed above, the situation is much more difficult because the state parties do
not follow the VCLT provisions and make reservations that are incompatible with the
object and purpose of the treaty. If we follow the VCLT regime, the state parties that
are the real observers of the treaty have a duty to express their willingness regarding
the obligations for the new members within incompatible reservations. However, it is
seen from the objections that states often avoid jeopardizing their diplomatic relations
with reserving states and usually choose a conciliatory approach to preserve politi-
cal ties in the framework of the Convention. As a result, the effectiveness of human
rights obligations in certain countries remains doubtful. Scholars have noted that such
diplomatic considerations frequently outweigh strict legal enforcement, as “states may
regard objections as instruments of foreign policy rather than legal censure™*. Simi-
larly, author E. Belser observes that silence or weak objections often reflect strategic
calculations, not tacit acceptance of the reservation’s legality'®. This practice highlights
the tension between the universality of human rights treaties and the realities of inter-
national politics.

1.4.1.1.2. Reservations of Islamic countries as a direct human rights violation

Considering the importance of reservations on CEDAW), the thesis will discuss and
analyze this issue in detail separately.

The debate over the Shari’a-based reservations can be understood as a concrete
example of what some have viewed as a necessary clash between international law and
Islamic law, or the issue could be addressed as an opportunity to rethink the relation-
ship between the two, and to find a way to mediate a false opposition. Author T. Mon-
forte, in her work, addresses “how a dominant international human rights position on
reservations, which assumes that human rights law and Islamic law are both internally
coherent and in conflict with one another, may contribute to the production of a false
opposition with paradoxical consequences. This conflict could arguably be making it
more difficult to produce internally generated dissent within Muslim-majority coun-
tries that utilize Islamic Sharia as a primary source of law, as well as producing an

164 Alain Pellet, Reservations to Human Rights Treaties: Not an Absolute Evil... in International Law and the
Protection of Human Rights (2013)

165 Eva Belser, Reservations to CEDAW and Their Limits under International Law (2016)
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exclusionary and therefore deficient human rights discourse for progressive social and
political forces¢

Basic Concept of Islamic Law: Before getting into detail, it is necessary to mention
that the concept of “equality” in Islamic law is comparatively different from the provi-
sions of Article 2 of CEDAW, and the reservations made thereto by Islamic States in
many respects reflect this difference in perception. To begin with, Shariah recognizes
the legal status of women and men as being equal before Allah and the Ummah (Is-
lamic community). This “equality” is, however, not conceived in an absolute sense. All
persons are considered equal before Allah, with no distinction as to gender, language,
race, or religion. “Equality” is also a key principle that is respected even in all dealings
between people (mu‘amalat). This view of equality of all human beings (musawat) is
also an expression of the Shari'ah concept of dignity (karamah). It accepts the unity of
mankind and the dignity of all human beings.'*” It is very important to note that this
equality in religion is not the same as it is in society. According to Shariah, women and
men are not equal in their marital life, also in the context of family relations. Islamic
family law governs legal issues such as marriage, divorce, child custody, and inherit-
ance. These legal issues deeply affect the daily lives of women, since they order social
relations and define the rights and duties of women with respect to fundamental social
and familial practices.'®® This practice seems to be opposite to the Western traditions,
e.g., the right to divorce only by men initiative, prohibition of adoption, punishments,
such as stoning to death, for adultery, and others. However, the practice has not been
the same over the ages. When this status is compared to that of Muslim women during
the life of the Prophet, the contrast is shocking. Early Muslim women were actively
involved in every aspect of the life of the nascent Muslim society. They included busi-
nesswomen, poets, jurists, religious leaders, and even warriors.'®® However, over the
years, the situation in Islamic countries has changed so dramatically that these states
must make reservations in order not to ruin their traditions and customs.

On the topic of “Islamic reservations,” or “sharia reservations” as A. Pellet typically
calls them, he claimed that they are not a problem because they are derived from re-
ligious law, or because they are in fact contrary to the object and purpose of a treaty;
they are a problem because they are overly vague and general.'” A. Pellet specified that
the problem of vague reservations is that states cannot object to these reservations
because their meaning is unclear, and so it is not possible to assess the compatibility

166 Monforte, T., ‘Islamic Law and Human Rights Reservations’ in Jane Doe (ed), Reservations to Human
Rights Treaties (Oxford University Press 2012) 200, 215.

167 Ahmed Ali Sawad. Reservations to Human Rights Treaties and the Diversity Paradigm: Examining
Islamic Reservations, University of Otago, 2008, p. 85

168 Al-Hibri, A. Islam, Law and Custom: Redefining Muslim Women’s Rights. American University
International Law Review, 1997, p. 2

169 Al-Hibri, A, supra note 25
170 U.N. Report of the International Law Commission, 63rd Sess., UN. Doc. A/66/10 (2011).
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with the object and purpose of the treaty.!”" There is nothing in the text of the Vienna
Convention precluding vague or general reservations. It appears that the ILC has bor-
rowed this guideline from the European Convention on Human Rights, which has an
explicit article precluding vague or general reservations.'”” Pellet has noted that this
was a non-controversial way to deal with what had been a very contentious issue.'”
For the sake of clarity, it is important to distinguish between the terms Sharia,
Figh, and Islamic law. Although these terms are sometimes used interchangeably, their
meaning and significance in the scholarship of the Islamic religion is substantially dif-
ferent."* On the one hand, Sharia, or Al Sharia, is an Arabic word which literally
means “the right path”'”> Sharia refers to the primary sources of the Islamic religion,
namely the Holy Quran (the word of God) and the Sunnah (the words and acts of the
Prophet Muhammed). These two sources are of a divine nature, and their command-
ments are immutable. On the other hand, Figh, in the Arabic language, means precise
understanding or comprehension.'”® Figh refers to the methodology of deducing rules
based on the rational reading and interpretation of the sources of the Islamic religion.
In addition to the primary sources of the Islamic religion, the Qur’an and the Sunnah,
there are two subordinate sources, namely: Ijma’ and Qiyas. The former means the
consensus, and it refers to the matters on which scholars of Islam have agreed on their
rules, while the latter refers to rules that can be deduced by the logic of analogy. The
term Islamic law, or Sharia law, generally refers to the regime of the Islamic religion,
including the primary sources, the subordinate sources, and the methodology of de-
ducing rules (Figh). The primary sources of the Islamic religion are of a divine nature;
they are timeless and unchangeable. Subordinate sources, however, are deduced by a
human intellectual process called Ijtihad. The findings of Ijtihad are not symmetrical
among the scholars of the Islamic religion. For that reason, despite having one Qur’an
and Sunnah, no less than 19 schools (Figh Madhhab) developed during the first four

171 Ibid. See also Alain Pellet, The ILC Guide to Practice on Reservations to Treaties: A General Presentation
by the Special Rapporteur, 24 eur. J. Int’11. 1061, 1097 (2013).

172 European Convention on Human Rights, Nov. 4, 1950, E.T.S. 5, art. 57

173 Pellet, ILC Guide to Practice on Reservations to Treaties, supra note 43, at 1097.

174 Understanding Islamic Law. Hisham M. Ramadan. Islamic Law: Definition and Description. Page 3

175 Al-Maaani Mu’jam. The official website available at: https://www.almaany.com/ar/dict/ar-
ar/%D8%B4%D8%B1%D9%8A%D8%B9%D8%A9/ [accessed 23 February 2018]. See also the holy
Quran 45:18 the word Sharia is translated as the right way “Then We put thee on the (right) Way
of Religion: so follow thou that (Way), and follow not the desires of those who know not”” See also
International Human Rights and Islamic Law, Mashhood A. Baderin, Nature of Islamic Law. Page 33.

176 Al-Maaani Mu’jam. The official website available at: https://www.almaany.com/ar/dict/ar-ar/%D8%A
7%D9%84%D9%81%D9%82%D9%87/ [accessed 23 February 2018]. The holy Quran 9:122 the word
Figh is translated as obtaining knowledge “And it is not for the believers to go forth [to battle] all at once.
For there should separate from every division of them a group [remaining] to obtain understanding in
the religion and warn their people when they return to them that they might be cautious.”
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centuries of Islam, producing diverse juristic opinions.'”” As a result, Shari’a law, as
a system of rules or a legal regime, is not monolithic since it accommodates a mag-
nitude of jurisprudential differences within it. Afshari describes the non-monolithic
character of Islamic law by suggesting that: “one must keep in mind the diversity and
complexity of Islamic traditions. When reference is made to (Islamic law), a host of
diverse positions, numerous schools of law, and many Islamic sects, each pronouncing
conflicting interpretations, come into the picture”'”®

Whilst the ILC’s Guide to Practice represents a diplomatically astute and legally
sophisticated approach to the reservations’ controversy, it raises concerns regarding its
practical implications. The Guide’s relatively permissive stance may encourage states
to formulate more extensive reservations, now that the permissibility of reservations
to human rights treaties has been affirmed. Moreover, the Guide leaves considerable
discretion to state parties and treaty monitoring bodies in interpreting and applying its
provisions, potentially resulting in inconsistent practice. It is therefore essential, par-
ticularly following the Guide’s release, to re-examine the debate surrounding contro-
versial reservations and to reassess international law’s engagement with Islamic law in
this context. The following section analyses how reservations to CEDAW and patterns
of state objections have evolved, creating the contemporary framework within which
these issues must be addressed.

CEDAW and Islamic Reservations: It has been noted that CEDAW is the human
rights treaty “most affected by reservations”'” More to say, reservations to CEDAW
have prompted discussion and analysis from commentators since the early 1990s.'® As
author B. Clark put it, “Islamic countries accused Western countries of cultural insen-
sitivity and interference with their sovereign right to make reservations.” Since 2000,
the geographical divide and pitting of Islamic states against European states has only
become starker. Several new states have ratified CEDAW with reservations referring to
Islam or Islamic Shari’a, and European states have systematically - and in an apparently
coordinated fashion - objected to these reservations, while leaving sweeping reserva-
tions of a non-religious character untouched.

177 Reconstruction of Religious Thought in Islam (Oxford University Press 1934) 116 https://www.allamaigbal.
com/publications/journals/review/oct99/1.htm(https://www.allamaigbal.com/publications/journals/
review/oct99/1.htm) accessed 5 October 2025.

178 Reza Afshari, An Essay on Islamic Cultural Relativism in the Discourse of Human Rights Human
Rights Quarterly, Vol. 16, No. 2 (May 1994), pp. 235-276. Page 235.

179 International Human Rights Instruments, Rep. of the Meeting of the Working Group on Reservations,
U.N. Doc. HRI/MC/2007/5, at 4, § 14. (Feb. 9, 2007).

180 See, e.g., Rebecca J. Cook, Reservations to the Convention on the Elimination of All Forms of
Discrimination Against Women, 30 VvA. J. Intl L. 643 (1990); Clark, supra note 30; Vedna Jivan &
Christine Forster, What Would Gandhi Say-Reconciling Universalism, Cultural Relativism and
Feminism Through Women’s Use of CEDAW, 9 SInGAPore y. B. Int'l 1. 103 (2005); Jennifer Riddle,
Making CEDAW Universal: A Critique of CEDAW’s Reservation Regime under Article 28 and the
Effectiveness of the Reporting Process, 34 Geo. WASh. Intl L. rev. 605 (2002); Johanna Fournier, supra
note 17, at 437.
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There is little point in fully rehearsing the claim that objecting states were apply-
ing a double standard by objecting to “Islamic reservations” while allowing other state
reservations to stand, without an argument to support the discriminatory stance. One
simply notes that Spain makes objections to “Islamic” reservations while it maintains
a declaration that aims at securing, legally, a male heir for the monarchy, which con-
stitutes an important and symbolic departure from gender equality. One can simply
say that European reservations aiming at the maintenance of discrimination against
women (as opposed to temporary measures favoring women) are not answered by
any objection from the usual (European) objectors. European traditions are left intact.
In fact, except for France, European countries objecting to the “Islamic reservations”
have not felt personally compelled to withdraw their own reservations. France is an
exception as it withdrew all its reservations recently. For states at least, it appears that
the offense is not constituted by reservations as such, but rather by the reservations
made by Muslim-majority countries on the explicit basis of Islam. There is little point
in expanding on this point because it is a political calculation for states to determine
which states to engage in the objecting process and for what reasons.'®! To character-
ize this practice as a double standard misunderstands the function of state objections.
The number of objections has not reached the threshold necessary to trigger automatic
legal consequences for reserving states under the VCLT framework. Nevertheless, ob-
jections serve an important function beyond immediate bilateral effects: they provide
authoritative interpretive material that scholars, treaty monitoring bodies, and courts
may invoke when assessing reservation permissibility. Objections thus contribute to
developing normative standards regarding compatibility, even when they do not pro-
duce immediate legal consequences compelling withdrawal of reservations or exclud-
ing reserving states from the treaty regime.

Scholars and human rights organizations have picked up the position of the object-
ing states in the years since the initial ratifications of the treaty. The focus on women’s
rights in countries that have authored Shari’a-based reservations has been diverted or,
to some degree, dominated by the reservation issue, in the sense that many arguments
focus not on concrete state action in practice, but on what is seen as the theoretically
inevitable consequences of reservations.

In general terms, in the pursuit of universal ratification of the treaty, the vast ma-
jority of states have allowed for broadly worded reservations to CEDAW.!* E.g. Af-
ghanistan’s reservation to CEDAW was formulated broadly: Government of the Re-
public of Afghanistan reserves the right to express, upon ratifying the Convention,

181 Brunei Darussalam joined CEDAW in 2006 with a reservation to Article 9(2) (equality with regard to
inheritance of nationality), and otherwise expressing “its reservations regarding those provisions of the
said Convention that may be contrary to the Constitution of Brunei Darussalam and to the beliefs and
principles of Islam;” objections were filed by Austria, Belgium, Canada, the Czech Republic, Denmark,
Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, the Netherlands, Norway,
Poland, Portugal, Romania, Slovakia, Spain, Sweden, and the United Kingdom.

182 Catherine J. Redgwell, Universality or Integrity? Some Reflections on Reservations to General
Multilateral Treaties, 64 Brlt. y. B. Int'11. 245 (1994).
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reservations on all provisions of the Convention that are incompatible with the laws of
Islamic Sharia and the local legislation in effect.”*> Such a sweeping and indeterminate
reservation covers potentially every Article of CEDAW that might be judged to con-
flict with religious law under Afghanistan’s interpretation.

And, as far as the specific reservations are concerned, the tension between Muslim-
majority states and European states over equality provisions in personal status laws did
not materialize all of a sudden at the stage of ratification of CEDAW. Indeed, the way
in which the actual Convention is worded reflects the tensions that existed during the
drafting process, which prevented clarifications on key concepts.

Yet, despite the opposition in the starting positions, some European objecting
states now display what seems to be an attribution of bad faith to reserving Muslim-
majority countries. This presumption of bad faith guides the way in which the debate
has unfolded. It is an interesting point, which has been repeated even as countries such
as Saudi Arabia have made changes in domestic legislation despite the reservations to
CEDAW. It is perhaps notable that Saudi Arabia, with their twenty percent quota of
seats reserved for women in parliament, is outpacing the International Law Commis-
sion in terms of female representation.'®

As the European states” objections have not had a direct legal impact on the filing
of reservations, although they may have an influence in preventing the emergence of
alternative interpretations of the treaty, and have an indirect influence over future legal
cases. In this context, the CEDAW Committee’s treatment of reservations has been
considered more aggressive than that of other human rights committees. With respect
to the Islamic reservations in general, and the reservations to Article 2, the Commit-
tee has taken a particularly forceful approach.'® However, there is still a space left for
the discussions on how the Islamic reservations could (or had to) affect human rights
implementation in different countries.

In 2010, the CEDAW Committee issued General Recommendation No. 28 on the
Core Obligations of States Parties under Article 2 of CEDAW.'* This is a significant
Recommendation in many respects. The CEDAW Committee attempted there to

183 United Nations Treaty Collection, CEDAW - Afghanistan, Declarations and Reservations, Afghanistan’s
reservation upon ratification

184 See, e.g., Marsha Freeman, Reservations to CEDAW: An Analysis for UNICEF (Dec. 2009), http://www.
unicef.org/gender/files/Reservations_to_CEDAW-an_Analysis_for_ UNICEEpdf [perma.cc/7YMW-
HCDY].

185 In 1998, following the Human Rights Committee’s adoption of General Comment No. 24 on reservations,
supra note 31, the CEDAW Committee adopted a Statement on Reservations to the Convention on the
Elimination of All Forms of Discrimination Against Women in which it outlines a general position.
Rep. of the Comm. on the Elimination of Discrimination against Women, Eighteenth and Nineteenth
Sessions, U.N. Doc. A/52/38/Rev.1, Part II.

186 UN Committee on the Elimination of Discrimination Against Women (CEDAW). General
Recommendation No. 28 on the Core Obligations of States Parties under Article 2 of the Convention
on the Elimination of All Forms of Discrimination against Women. CEDAW/C/GC/28. 16 December
2010.
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constrain states in a subtle, yet powerful, way by setting out the Committee’s under-
standing of Article 2. Significantly, the Committee does not, however, state that res-
ervations to Article 2 are invalid, even if they are impermissible.’®” “Impermissibility”
allows the Committee to continue to ask state parties for clarifications on the meaning
of the reservations, while requesting that state parties remove the reservation volun-
tarily.'®®

Though the Committee engages the state regarding the permissibility of the res-
ervations, the Committee asserts that all obligations under the Convention remain in
effect as treaty obligations irrespective of the reservations. It simultaneously asserts
a substantive interpretation about the meaning of equality that is at the heart of the
dispute between many Muslim-majority states and the Committee.

General Recommendation 28 is an impressive document for its political ambition
as well as skillful diplomacy and legal analysis. It is worthwhile comparing this to Gen-
eral Comment 24 from the Human Rights Committee, which set off an open conflict
and controversy between state parties and the Committee.”® In it, the Human Rights
Committee argued that it had the competence to assess the validity and legal effects
of reservations. As a result of the issuance of General Comment 24, the reports by the
International Law Commissions Special Rapporteur Alain Pellet directly addressed
the issue of reservations to human rights treaties and the legal effects of reservations
considered invalid by monitoring and adjudicating bodies.'”® Although his appoint-
ment was to produce some solutions to the controversial topic, as indicated above, sev-
eral issues that are touched off by the reservations issue remain ultimately unresolved

187 In this the CEDAW Committee follows the language used by the Human Rights Committee in General
Comment No. 24, supra note 31, contra the European Court of Human Rights which inspired the
Human Rights Committee to adopt its position on reservations in the first place. See, e.g., Belilos v.
Switzerland, 132 eur. Ct. H.R. (ser. A), § 60 (1987) (“[TThe declaration in question does not satisfy two
of the requirements of Article 64 (art. 64) of the Convention, with the result that it must be held to be
invalid?); see also Loizidou v. Turkey, 310 eur. Ct. H.R. (ser. A.), § 89 (1995) (preliminary objections)
(“[TThe Court concludes that the restrictions ratione loci attached to Turkey’s Article 25 and Article 46
(art. 25, art. 46) declarations are invalid.”).

188 As the General Recommendation itself mentions it, “States parties that have entered reservations to
article 2 or to subparagraphs of article 2 should explain the practical effect of those reservations on the
implementation of the Convention and should indicate the steps taken to keep the reservations under
review, with the goal of withdrawing them as soon as possible” General Recommendation No. 28, supra
note 68, 4 41. It should be noted that the CEDAW Committee has adopted the language of invalidity in
the context of elaborating on the meaning of Article 16.

189 General Comment No. 24, supra note 31. See Human Rts. Comm., Observations by the United
States on General Comment No. 24(52) on Issues Relating to Reservations Made upon Ratification or
Accession to the Covenant or the Optional Protocol thereto, or in Relation to Declarations under Art.
41 of the Covenant, UN. Doc. A/50/40 (Supp.), at 131 (Oct. 3, 1995). For an interesting account of
General Comment 24 as a legal event, see generally Akbar Rasulov, The Life and Times of the Modern
Law of Reservations: The Doctrinal Genealogy of General Comment No. 24, 14 AuStrIAn rev. eur. &
Int’l. 1. onlIne 103 (2009).

190 Alain Pellet (Special Rapporteur), Second Report on Reservations to Treaties, UN. Doc. A/CN.4/477
(June 13, 1996).
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as such, not the least of which being whether or not there is a schism between human
rights law and regular international law, and one between the so-called universal inter-
national human rights law and regional human rights systems. At a lower level of ab-
straction, however, what needs to be discussed here is the specific treatment of the in-
validity or, more precisely, the impermissibility of “Shari’a reservations” from the point
of view of the specificity of human rights treaties in general, or CEDAW in particular.

A. Pellet claimed that the controversy between some states and the Human Rights
Committee resulted from the combination of various factors. First, the issue as pre-
sented in General Comment 24 arises as an issue for human rights treaties, since the
monitoring “treaty bodies,” such as the Human Rights Committee or the CEDAW
Committee, were created specifically to oversee state compliance with human rights
conventions, as part of an institutional relationship that was not originally envisioned
when the Vienna Convention of the Law of Treaties 1969 was created. Subsequently,
the treaty bodies in general, and the Human Rights Committee in particular, have
taken a broad view of their own powers. Against this backdrop, the Human Rights
Committee asserted in its General Comment 24 its competence to judge the validity
of a reservation, and to attach a specific legal remedy, that is, that the invalid reserva-
tion would be severed from the treaty and the reserving state would be bound by the
treaty in its entirety, including the article targeted by the reservation. This is the main
reason for the opposition between some state parties and the Human Rights Commit-
tee, an opposition that Alain Pellet describes as contentious and even violent: “[T]he
human rights treaty bodies have held to a particularly broad concept of their powers in
this field: not only have they recognized their own competence to assess the compat-
ibility of a reservation with the object and purpose of the treaty that established them,
but they have also seemed to consider that they had a decision-making power to that
end, even when they are not otherwise so empowered and, applying the “severability”
theory, they have declared that the States making the reservations they have judged
to be invalid are bound by the treaty, including by the provision or provisions of the
treaty to which the reservations applied™*!

A. Pellet wrote this five years before the CEDAW Committee issued General Rec-
ommendation 28, which is no less ambitious than General Comment 24, but has re-
ceived significantly less press coverage following its issuance. Perhaps part of the rea-
son is that the CEDAW Committee did not assert here its competence to “rule” on
the legal effect of the reservation, even though the Committee views this competence
as within their power, as indicated by the fact that it simply stated that reservations
to Article 2 are a priori “impermissible,” and subsequently declared reservations to
Article 16 to be “invalid”’**? The idea is to state the Committee’s view or opinion with a

191 Pellet, A. First Report on the Law and Practice Relating to Reservations to Treaties, 4 7th Sess., UN Doc.
A/CN.4/470.

192 General Comment No. 29, supra note 75, § 51 (“The Committee on the Elimination of Discrimination
against Women has repeatedly noted with concern the extent of these reservations, which it considers
invalid because they are incompatible with the object and purpose of the Convention.”).
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view not to take operational action, but rather to invite states to draw the appropriate
consequences by withdrawing the reservation.” The state should voluntarily with-
draw the reservations according to the CEDAW Committee. This approach has led
the Committee to state that the reservations to Article 2, which it deems to express
otherwise the object and purpose of the treaty, are incompatible, but not that they
are expressly invalid. It has also led the Committee to say that it “considers” reserva-
tions to Article 16 invalid, and that they should therefore be withdrawn; the Human
Rights Committee, on the other hand, stated very clearly that its opinion on the inva-
lidity of reservations was more a statement of fact than an opinion, and the contested
reservation would become inoperative.””* When set against the stance of the Human
Rights Committee, the CEDAW Committee is thus departing in appearance from the
traditional understanding of Article 19(c) of the Vienna Convention, especially if one
considers that the only alternative in handling reservations is dismissing them and
leaving states to deal with the problem. However, noting that the CEDAW Committee
had taken a “stronger position” on reservations than other human rights committees,
the report of the Inter-Committee Working Group on reservations - that is, a commit-
tee where members of all human rights monitoring bodies meet to discuss the issue of
reservations - contains the following observation:

Mr. Cees Flinterman [a member of the CEDAW committee] emphasized that even
where a reservation was declared incompatible by the Committee, the dialogue with
the reserving State was maintained. In some cases, the reservation that was declared
incompatible has been withdrawn. An important distinction was made between a res-
ervation being declared incompatible and being declared invalid. The Committee had
been cautious not to declare a reservation to be invalid. Members of the working group
agreed that it would be unwise for treaty bodies to do so, unless necessary.

The Committee consciously benefits from the openness of the legal consequences
of reservations that are considered by the Committee as incompatible with the object
and purpose of the treaty. In this way, the Committee seems to manage the ambiva-
lence of the self-prescribed goals of universality and integrity of the treaty despite the
existence of underlying fundamental disagreement. This may make sense for good
realists, especially given the early experience of the Human Rights Committee, which
faced considerable hostility due to its principled stance. But the CEDAW Committee’s
position is, strictly speaking, legally problematic. Not only does incompatibility not
lead automatically to invalidity, but at least in the human rights context, it does not
lead to any legal consequences at all, explicitly out of political or diplomatic considera-
tions. Legal effect is generated by an objection to a reservation under the 1969 Vienna
Convention. And the Human Rights Committee suggested that we apply a centralized

193 For references to the difference in language and perspective between the Human Rights Committee and
the CEDAW committee.

194 Kennedy v Trinidad and Tobago, Merits, Communication No 845/1998, UN Doc CCPR/
C/74/D/845/1998, (2002) 9 ITHRR 944, IHRL 1991 (UNHRC 2002), 26th March 2002, United Nations
[UN]; Human Rights Committee [CCPR].
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mechanism for objections in the hands of the Committee, based on a declaration of
invalidity. CEDAW’s alternative is not an alternative.

Nevertheless, it must be kept in mind that through reservations, states can rati-
fy human rights conventions whilst protecting their own cultural and religious tra-
ditions'”, or whilst in the process of adapting domestic legislation to international
standards of protection'. Indeed, human rights treaties rarely expressly exclude reser-
vations (even though they might include some specific limitations on them). In addi-
tion, it has been observed that reservations normally concern minor issues'”, and that
no general prohibition can be inferred from states’ practice'®. It is therefore reasonable
to consider them as a “necessary evil”* that allows a compromise between the need
for wide ratification and the integrity of the treaty itself (although their eventual elimi-
nation should remain the final goal).®

To conclude, there are different opinions whether reservations are a necessity to
imply minimal standards for individuals’ protection in various countries around the
world, or is they are a barrier for evolving human rights requirements across the world.
It is obvious that the discussions lead to the development of different notions and
the recommendations of the committees; various NGOs help to ensure the dialogue
among different groups in society. As the analysis showed, the purpose of making
reservations varies in different countries. Therefore, there’s no one “pill” that can be
given to all the countries. It’s necessary to understand the political, social situation in
different countries and then suggest possible help to ensure the necessary protection
of human beings.

1.4.1.2. Reservations under the International Covenant on Civil and
Political Rights

Following the adoption of the Universal Declaration of Human Rights in 1948, the
international community elaborated two covenants articulating in greater detail the
rights embodied in the Declaration. The International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on Economic, Social and Cultural

195 Rhona K.M. Smith, Textbook on International Human Rights 165 (Oxford University Press 7th ed.
2016). 16. See Declarations, reservations, objections and notifications of withdrawal of reservations
relating to the Convention on the Elimination of All Forms of Discrimination against Women, Meeting
of States Parties to the Convention on the Elimination of All

196 Catherine J. Redgwell, Reservations to Treaties and Human Rights Committee General Comment No.
24(52), 46 International & Comparative Law Quarterly 390, 390 (1997).

197 Manfred Nowak, Introduction to the International Human Rights Regime 56 (Martinus Nijhoff 2003).

198 Ineta Ziemele and Lasma Liede, Reservations to Human Rights Treaties: From Draft Guideline 3.1.12
to Guideline 3.1.5.6, 24 European Journal of International Law 1135, 1139 (2013).

199 Smith, Rhona. Textbook on International Human Rights. Oxford University Press, 2016.

200 Sarah, Joseph and Melissa, Castan. “The International Covenant on Civil and Political Rights: Cases,
Materials, and Commentary’. Oxford University Press, 2013.

67



Rights (ICESCR) were both adopted by General Assembly Resolution 2200A (XXI) of
16 December 1966, entering into force on 23 March 1976 and 3 January 1976, respec-
tively. Together with the Universal Declaration, these instruments constitute the Inter-
national Bill of Human Rights. Unlike the Universal Declaration, the two Covenants
create legally binding obligations for states parties. However, as discussed above, states
may formulate reservations to specific provisions, provided such reservations are not
incompatible with the treaty’s object and purpose. This mechanism permits states to
modify their obligations whilst facilitating broader participation, though it potentially
compromises treaty integrity.

Both covenants incorporated understandings based on the declaration, many of
which have important implications regarding gender and reproductive rights; these
include the right of women to be free of all forms of discrimination, the right of free-
dom of assembly and association, and family rights. The political covenant, among
other things, recognizes the rights to “liberty and security of the person” (Article 9)
and “freedom of expression’, including “freedom to seek, receive and impart informa-
tion and ideas of all kinds” (Article 19); and affirms that “no marriage shall be entered
into without the free and full consent of the intending spouses” (Article 23).2"

The ICCPR protects civil and political rights rooted in fundamental democratic
values. The Covenant’s preamble recognizes “the inherent dignity and...equal and in-
alienable rights of all members of the human family” as “the foundation of freedom,
justice and peace in the world”*? Articles 6 to 27 establish a comprehensive frame-
work of rights, guaranteed to all individuals “without distinction of any kind, such as
race, color, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status”**® These include the right to life, freedom from torture,
liberty and security of person, the right to a fair trial, freedom of expression, and the
right to participate in public affairs, amongst others.?

Analysis of Reservations: As of October 2025, there are 173 states parties to the
International Covenant on Civil and Political Rights*”, with 6 additional states having
signed but not yet ratified the Covenant, which have, between them, entered 150 reser-
vations of varying significance to their acceptance of the obligations of the Covenant.
Some of these reservations exclude the duty to provide and guarantee rights in the

201 Women rights are human rights, p. 48, http://www.unfpa.org/swp/2000/pdf/english/chapter6.pdf,
(accessed on October 5, 2025)

202 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171 (ICCPR), preamble

203 Ibid art 2(1).

204 Ibid arts 6-27. See also Human Rights Committee, General Comment No 6: Article 6 (Right to Life),
UN Doc HRI/GEN/1/Rev.9 (Vol I) (16th session, 1982) para 1 (describing the right to life as “the
supreme right”).

205 United Nations Treaty Collection, International Covenant on Civil and Political Rights, Status as of [date
youaccessit],availableat: https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
4&chapter=4&clang=_en(https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_
no=IV-4&chapter=4&clang=_en).
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Covenant. Others are couched in more general terms, often directed to ensuring the
continued paramountcy of certain domestic legal provisions. The number of reserva-
tions, their content, and their scope may undermine the effective implementation of
the Covenant and tend to weaken respect for the obligations of States parties. States
parties need to know exactly what obligations they, and other States parties, have in
fact undertaken. And the Human Rights Committee, in the performance of its duties
under either Article 40 of the Covenant or under the Optional Protocols, must know
whether a state is bound by a particular obligation or to what extent. This will require a
determination as to whether a unilateral statement is a reservation or an interpretative
declaration and a determination of its acceptability and effects.

Article 26 on equality and non-discrimination is subject to 6 reservations, two
of which have been objected to by other states?®. There is only one reservation (by
France) to the minority rights provision in Article 27, and even that reservation has
been contested by way of an objection. Three hereditary monarchies have entered a
reservation in respect of article 3 (equal rights of men and women) in the issue of suc-
cession to the throne. Kuwait's much more general reservation to Article 3 has been
subject to objections by other states.

To be more specific, reservations made by state parties, those that are very close
to the topic of this article, must be mentioned further. Islamic countries usually make
reservations that directly relate to the cultural and religious aspects.

Attention must be paid to Muslim-majority states’ engagement with the ICCPR. As
of 2025, approximately 48 Muslim-majority states have ratified the ICCPR, of which a
significant number have formulated reservations to specific provisions.”” These reser-
vations frequently invoke Islamic law (Sharia) or compatibility with domestic religious
law as grounds for limiting obligations under the Covenant, particularly concerning
provisions relating to freedom of religion (Article 18), equality between men and
women (Article 3), and the rights of minorities.?”® The prevalence of such reservations
raises important questions about the universality of civil and political rights and the
relationship between international human rights law and Islamic legal traditions.

Reservations based on equality are as follows:

(a) Algeria: a reservation to Article 23 paragraph (4) (on equality of rights and
responsibilities of married spouses);

206 General Comment No. 24: Issues relating to reservations made upon ratification or accession to the
Covenant or the Optional Protocols thereto, or in relation to declarations under article 41 of the
Covenant, 1994.11.04. ICCPR/C/21/Rev.1/Add.6, General Comment No. 24. (General Comments)

207 United Nations Treaty Collection, International Covenanton Civiland Political Rights, Statusasof October
5, 2025, available at: https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
4&chapter=4&clang=_en(https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_
no=IV-4&chapter=4&clang=_en). Of the 57 member states of the Organisation of Islamic Cooperation,
approximately 48 have ratified the ICCPR

208 Reservations by Pakistan, Egypt, Kuwait, Iraq, Syria, and Bangladesh, all invoking Islamic law or
compatibility with domestic religious law as grounds for limiting obligations under specific ICCPR
provisions
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(b) Bahrain: a reservation to Article 3 (equality of men and women in civil and
political rights), Article 18 (freedom of religion), and Article 23 (family and marital
rights);

(d) Kuwait: a reservation to Article 2 paragraph (1) (guarantee of all rights in the
Covenant without discrimination of any kind), Article 3 (equality of men and women
in civil and political rights), Article 23 (equal rights and responsibilities of spouses),

(f) Mauritania: a reservation to Article 23 paragraph (4) (equal rights and respon-
sibilities of spouses).2”

To analyze further, the Government of Pakistan should be mentioned. It acceded
to the UN’s International Covenant on Civil and Political Rights (ICCPR) on 23 June
2010. Upon ratification, Pakistan entered numerous reservations, which relate to Arti-
cles 3,6,7,12, 13, 18, 19, 25, and 40 of the Covenant. As to the reservations that were
entered in relation to Article 3 (equal right of men and women), “The Islamic Republic
of Pakistan declares that the provisions of Articles 3 shall be so applied to the extent
that they are not repugnant to the Provisions of the Constitution of Pakistan and the
Shariah laws?!

The question arises here whether the reservations are compatible with interna-
tional law and the object and purpose of the treaty. It must be noted that in General
Comment 24, the UN’s Human Rights Committee has laid down general rules on the
incompatibility of reservations with the ICCPR. As an example, the reservation under
Article 3 made by the Islamic Republic of Pakistan is unspecific. General Comment
24 states that “it is desirable for a State entering a reservation to indicate in precise
terms the domestic legislation or practices which it believes to be incompatible with
the Covenant obligation reserved.”*'! Moreover, the reservation is not transparent. The
reservation refers to a domestic legal document which is not easily understood by
other State parties (states which have ratified the Covenant) and which is subject to
changes and interpretation.

It has been doubtful whether the hierarchy of norms is lawful at all. By indicating
that the mentioned ICCPR articles only apply as far as they are in line with Pakistan’s
Constitution, the reservation introduces a de facto hierarchy of norms by which na-
tional law supersedes international obligations.

This is contrary to what General Comment 24 requires. A leading commentary on
VCLT notes that “reservations aimed at preserving the integrity of internal law may go
against a treaty’s object and purpose in view of their often undetermined and sweeping

209 United Nations Treaty Collection, International Covenanton Civiland Political Rights, Statusas of October
5, 2025, available at: https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
4&chapter=4&clang=_en(https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_
no=IV-4&chapter=4&clang=_en). Of the 57 member states of the Organisation of Islamic Cooperation,
approximately 48 have ratified the ICCPR.

210 Ibid.

211 Pakistan’s reservations to the International Covenant On Civil And Political Rights, Briefing paper 04,
2004, p. 3
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nature?'?

Regarding the obligations under the treaty, it is worth mentioning the objections
made by the other state parties to the reservations of Pakistan. They considered that
the reservations by the Islamic Republic of Pakistan are incompatible with the object
and purpose of the International Covenant on Civil and Political Rights. The gov-
ernments of the state parties recall that, according to customary international law as
codified in VCLT, a reservation incompatible with the object and purpose of a treaty is
not permitted.?"® It is in the common interest of States that treaties to which they have
chosen to become party are respected, as to their object and purpose, by all parties,
and that States are prepared to undertake any legislative changes necessary to comply
with their obligations under the treaties. Furthermore, the other states consider that
the Islamic Republic of Pakistan, through its reservations, is purporting to make the
application of the Covenant subject to the provisions of general domestic law in force
in the Islamic Republic of Pakistan. As a result, it is unclear to what extent the Islamic
Republic of Pakistan considers itself bound by the obligations of the Covenant and
therefore raises concerns as to the commitment of the Islamic Republic of Pakistan
to the object and purpose of the Covenant. Moreover, the parties consider that the
reservations to the Covenant are subject to the general principle of treaty interpreta-
tion, pursuant to Article 27 of the VCLT, according to which a party may not invoke
the provisions of its internal law as justification for its failure to perform a treaty. It is
worth mentioning that overall all the other state parties expressed the hope that the
Islamic Republic of Pakistan will withdraw its reservations. However, the objection
shall not preclude the entry into force of the Covenant between them and the Islamic
Republic of Pakistan”*

According to the author’s view, Pakistan’s far-reaching reservations could not pass
these tests and therefore may be regarded as unlawful and inapplicable. Such reserva-
tions are damaging in undermining the application of the ICCPR in Pakistan’s legal
and political practice and may also expose Pakistan to objections from other States
that are party to the treaty. Therefore, the author states that Pakistan’s reservations to
the ICCPR are incompatible with object and purpose requirements.

Given the consequences of impermissible reservations, it would be useful for the
Government of Pakistan to consider withdrawing its reservations. If the Government
decides not to withdraw all reservations, those remaining could be made specific and
not subject to domestic legislation. The Government should report to the UN Human

212 Villiger, M. Commentary on Vienna Convention on the Law of Treaties. International Journal of Law
AJIL 65. 2009, p 272, para 13

213 Australia, Austria, Belgium, Canada, Czech Republic, Denmark, Estonia, Finland, Germany, Hungary,
Denmark, Ireland, Italy, Latvia, Norway, Poland, Portugal, Slovakia, Spain, Sweden, Switzerland,
Urugway made objections to the reservations of Pakistan

214 United Nations Treaty Collection, International Covenant on Civil and Political Rights, https://treaties.
un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-4&chapter=4&clang=_en(https://
treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-4&chapter=4&clang=_en)
accessed 5 October 2025

71


https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&clang=_en

Rights Committee and benefit from the Committee’s expertise in identifying which
areas of Pakistani legislation may need amendments, considering ICCPR obligations.

To sum up, at least two different forms of state practice emerge under the ICCPR:
the practice of reserving states in entering, modifying, and withdrawing their reser-
vations; and the practice of the Human Rights Committee in relation to reservations
by states. As it was mentioned before, the possibility of considering a state as a party
to the ICCPR without the benefit of its impermissible reservation is absent from the
text of the VCLT. However, this silence can be attributed to other states in objecting
to the reservations by the reserving states. A third form of state practice could be said
to emerge through states’ action or inaction in respect of the pronouncements made
by the fact that the VCLT only regulates the consequences of permissible reservations
and objections to them. Human Rights Committee in its General Comment No. 24
on reservations had expressed its opinion that in certain objections by state parties
to reservations made, i. e. by Pakistan. After the adoption of the General Comment,
objections by states have become even more explicit in treating a state that enters a
reservation that is incompatible with the object and purpose of the ICCPR as a state
party, but without the benefit of its impermissible reservation.

1.4.1.3. Reservation under the International Covenant on Economic,
Social and Cultural Rights

The International Covenant on Economic, Social and Cultural Rights (ICESCR)
was adopted and opened for signature, ratification, and accession by UN General As-
sembly Resolution 2200A (XXI) of 16 December 1966, following nearly two decades
of drafting debates.”* The Covenant entered into force on 3 January 1976, following
receipt of the requisite 35 ratifications. As of October 2025, the ICESCR has 171 states
parties, representing near-universal acceptance of economic, social, and cultural rights
as legally binding international obligations.*'¢

ICESPR contains some of the most significant international legal provisions estab-
lishing economic, social, and cultural rights, including rights related to work in just
and favorable conditions, to social protection, to an adequate standard of living, to the
highest attainable standards of physical and mental health, to education, and to enjoy-
ment of the benefits of cultural freedom and scientific progress.

The Preamble of the Covenant recognizes, inter alia, that economic, social and
cultural rights derive from the “inherent dignity of the human person” and that “the
ideal of free human beings enjoying freedom of fear and want can only be achieved if

215 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered
into force 3 January 1976) 993 UNTS 3 (ICESCR), GA Res 2200A (XXI), UN Doc A/6316 (1966)

216 United Nations Treaty Collection, International Covenant on Economic, Social and Cultural
Rights, https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg no=IV-
3&chapter=4&clang=_en(https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_
no=IV-3&chapter=4&clang=_en) accessed 5 October 2025
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conditions are created whereby everyone may enjoy his economic, social and cultural
rights, as well as civil and political rights”*” Furthermore, the overarching principles
of the Covenant are: (1) equality and non-discrimination regarding the enjoyment of
all the rights outlined in the treaty; and (2) States parties have an obligation to respect,
protect, and fulfil economic, social, and cultural rights.

Analysis of Reservations: The Committee on Economic, Social and Cultural
Rights monitors compliance by States parties with their obligations under the Cov-
enant and the level of implementation of the rights and duties in question.?'® The Com-
mittee works based on many sources of information, including reports submitted by
States parties and information from specialized agencies of the United Nations*"*. Even
though the state parties that made objections to the reservations did not preclude en-
tering into force the treaty between them and the reserving states, these above-men-
tioned institutions monitor how the state parties implement the norms of the ICESCR
and inform the rest of the parties how they keep their obligations (with the reserva-
tions made to the ICESCR also) under the treaty.

The ICESCR has attracted relatively few reservations compared to other major hu-
man rights treaties. As of October 2025, approximately 15-20 per cent of states parties
have entered reservations or declarations, primarily concerning Article 8 (trade union
rights) and Article 13 (education).””® Unlike most other human rights treaties, the ICE-
SCR contains no specific provision governing reservations, meaning that the general
VCLT rules apply.*!

217 International Covenant of Civil and Political Rights, United Nations, Treaty Series, vol. 999, p. 171 and
vol. 1057, p. 407

218 The Committee on Economic, Social and Cultural Rights is the supervisory body of the International
Covenant on Economic, Social and Cultural Rights. It was established under United Nations Economic
and Social Council (ECOSOC) Resolution 1985/17 of 28 May 1985 to carry out the monitoring
functions assigned to the ECOSOC in Part IV of the ICESCR.

The ECOSOC is the primary body dealing with the economic, social, humanitarian and cultural work of
the United Nations system. ECOSOC oversees five regional economic commissions and six “subject-
matter” commissions, along with a sizeable system of committees and expert bodies. ECOSOC is
composed of 54 member States, elected by the United Nations General Assembly for three-year terms.
The Committee on Economic, Social and Cultural Rights is composed of eighteen independent experts.
Members of the Committee are elected by ECOSOC by secret ballot from a list of persons who qualify
as “experts in the field of human rights” and who have been nominated for that purpose by the States
parties. Members are elected for four years and are eligible for re-election.

219 as International Labor Organization, United Nations Educational, Scientific and Cultural Organization,
World Health Organization, Food and Agriculture Organization of the United Nations (from the Office
of the United Nations High Commissioner for Refugees, and from the United Nations Centre for
Human Settlements (Habitat) and others)

220 United Nations Treaty Collection, International Covenant on Economic, Social and
Cultural  Rights, Declarations and Reservations, https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&clang=_en(https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&clang=_en) accessed 5 October 2025

221 Ibid.
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The following questions will be examined in this part of the dissertation. Firstly,
what reservations to the ICESCR are permissible or impermissible? Secondly, who
should decide whether a reservation under the ICESCR is permissible or impermis-
sible? Thirdly, if a reservation under the Covenant is impermissible, what is the legal
effect of such an impermissible reservation? And finally, whether the existing State
reservations to the Covenant are compatible with the object and purpose of the Cov-
enant (i.e., the Covenant’s essential rules, rights, and obligations) and thus permissible.
In case of a negative answer, how should reservations incompatible with the object
and purpose of the Covenant be treated by the Committee on Economic, Social and
Cultural Rights (CESCR or the Committee).

To begin with, it must be mentioned that the Committee made certain comments
on the ICESCR. As to the extent of the thesis, it is important to mention that the
Committee, in its Comment No. 16, stated that “the equal right of men and women
to the enjoyment of economic, social and cultural rights is a mandatory and immedi-
ate obligation of States parties”. The equal right of men and women to the enjoyment
of economic, social, and cultural rights, like all human rights, imposes three levels of
obligations on States parties - the obligation to respect, to protect, and to fulfil. The
obligation to fulfil further contains duties to provide, promote, and facilitate. Article 3
sets a non-derogable standard for compliance with the obligations of States parties as
set out in articles 6 through 15 of ICESCR.? Therefore, these articles formulate object
and purpose of the ICESCR.

Moreover, the Committee added that to eliminate discrimination against wom-
en, there is a need to develop and implement a comprehensive national strategy for
promoting women’s right to health throughout their life span. Such a strategy should
include interventions aimed at the prevention and treatment of diseases affecting
women, as well as policies to provide access to a full range of high-quality and afford-
able health care, including sexual and reproductive services. A major goal should be
reducing women’s health risks, particularly lowering rates of maternal mortality and
protecting women from domestic violence. The realization of women’s right to health
requires the removal of all barriers interfering with access to health services, educa-
tion, and information, including in sexual and reproductive health. It is also important
to undertake preventive, promotive, and remedial action to shield women from the
impact of harmful traditional cultural practices and norms that deny them their full
reproductive rights.?*

Upon ratification of the ICESCR, some states have limited their legal obligations
under the Covenant by formulating reservations, at times disguised as ‘declarations,

222 The equal right of men and women to the enjoyment of all economic, social and cultural rights (art.
3 of the International Covenant on Economic, Social and Cultural Rights), General Comment No 16,
Thirty-fourth session Geneva, 25 April-13 May 2005, para 16-17

223 The right to the highest attainable standard of health: 2000.08.11.E/C.12/2000/4. (General Comments),
para. 21.
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‘understandings) ‘explanations;, or ‘observations, to some of the Covenant provisions.?*

As it was stated at the beginning of this part, it should be analyzed whether the
reservations made to the ICESCR are permissible. In accordance with the rules of cus-
tomary international law that are reflected in Article 19(c) of the Vienna Convention,
reservations can therefore be made, provided they are not ‘incompatible with the ob-
ject and purpose of the treaty.”>

The Committee of ICESRC confirmed that a state party cannot, under any circum-
stances whatsoever, justify its non-compliance with these core obligations, which are
‘non-derogable’ One reason for core obligations of ICESRC rights being considered
‘non-derogable’ is because their suspension is irrelevant and unnecessary to the legiti-
mate control of the state of national emergency (for example, the undertaking to guar-
antee that the rights enunciated in the Covenant will be exercised without discrimina-
tion of any kind and to ensure the equal right of men and women to the enjoyment of
all ESC rights in Articles 2 and 3 would deserve greater rather than less importance in
times of national emergency to protect vulnerable groups against discrimination).”

Another question is who should determine the validity of the reservation to the
ICESCR. According to S. Manisuli, the compatibility of the reservation with the ob-
ject and purpose of the treaty is subject to assessment by the competent (judicial and
quasi-judicial) bodies. The compliance of States with their obligations under the Cov-
enant is monitored by the CESCR. It can effectively monitor the measures adopted
and the progress made if it could determine the extent of each State party’s obligations
under the Covenant, and this necessarily involves addressing the issue of the legality of
reservations. Whether a reservation is permissible, and whether it is compatible with
the object and purpose of the Covenant.?”’

As the Committee has stated, “when a State has ratified the Covenant without mak-
ing any reservations, it is obliged to comply with all the provisions of the Covenant. It
may therefore not invoke any reasons or circumstances to justify the non-application
of one or more Articles of the Covenant, except in accordance with the provisions of
the Covenant and the principles of general international law”.??

It may be questioned whether the ICESCR is under an obligation or simply has
the option of entering a ‘reservations dialogue’ with States. Given the mandate of the
Comnmittee, as a body monitoring State obligations under the Covenant, and the fact

224 Ssenyonjo, Manisuli. ‘State reservations to the ICESCR: a critique of selected reservations’ Vol. 26.
Netherlands quarterly of human rights, 2008 No. 3. p. 15.

225 Neumayer, E. ‘Qualified Ratification: Explaining Reservations to International Human Rights Treaties’
Vol. 32. The Journal of Legal Studies, 2007, p. 397.

226 Klaus Hiifner How to File Complaints on Human Rights Violations, 2010 United Nations Association
of Germany, Berlin Deutsche Gesellschaft fiir die Vereinten Nationen e. V. (DGVN), Berlin ISBN 978-
3-923904-66-2.

227 Ssenyonjo, Manisuli. ‘State reservations to the ICESCR: a critique of selected reservations’ Vol. 26.
Netherlands quarterly of human rights, 2008 No. 3. p. 15.

228 ICESCR, Concluding Observations: Morocco, UN Doc. E/C.12/1994/5, 30 May 1994, para. 9.

75



that a reservation becomes an integral part of the treaty, it is arguable that a ‘reserva-
tions dialogue’ with relevant States is more of an obligation than an option. Therefore,
as a body monitoring the Covenant, the ICESCR should consistently determine (a)
whether a statement is a reservation or not; (b) if so, whether it is a valid reservation;
and (c) to give effect to a conclusion about validity.?”® Reservations to the ICESCR
must be interpreted according to the relevant principles of general international law
within the general context of the Covenant and taking into account its object and
purpose as well.

The next question that should be answered is what the effects of an invalid reserva-
tion are. As to the scope of ICESCR, if an essential reservation is found to be incom-
patible with the object and purpose of the Covenant, it is invalid. It follows that such
an invalid reservation is to be considered null and void, meaning that a state party
will not be able to rely on such a reservation and, unless a State’s contrary intention is
incontrovertibly established, will remain a party to the treaty without the benefit of the
reservation.”® In such a case, a State should be invited to make a careful review of an
incompatible reservation with a view to withdrawing it with the presumption, which
may be refuted, that the State would prefer to remain a party to the treaty without the
benefit of the reservation, rather than being excluded. Yet, there have not been any
major difficulties with States parties to the ICESCR on the subject of reservations,
even where the Committee examined the Articles to which reservations were made.?!

1.4.1.3.1. Problematic reservations made to ICESCR

The most problematic reservations to human rights treaties, including the ICE-
SCR, are those that subject a treaty, or some of the core provisions in a treaty, to a
national constitution or to the domestic law generally of a reserving state. Such coun-
tries as Egypt, Kuwait formulated specific Islamic reservations. Both labelled them as
interpretative declarations. Yet this is contradicted by other states that made objections
to those declarations*?

The declaration by Egypt states that “taking into consideration the provisions of
Islamic Shariah and the fact that they do not conflict with the text annexed to the
instrument, we accept, support and ratify it It must be noted that although Shariah

229 Franéoise Hampson. ‘Reservations to Human Rights Treaties, UN Doc. E/CN.4/Sub.2/2004/42, 19 July
2004, para. 37.

230 Goodman, R. ‘Human Rights Treaties, Invalid Reservations, and State Consent’ Vol. 96. The American
Journal of International Law, 2002. p. 53.

231 Ssenyonjo, Manisuli. ‘State reservations to the ICESCR: a critique of selected reservations’ Vol. 26.
Netherlands quarterly of human rights, 2008 No. 3. p. 15.

232 Eva Brems. Human rights-universality and diversity. Kluwer Law International, 2001, p. 274

233 Egypt, Declaration made upon ratification, 14 January 1982, United Nations Treaty Collection,
International Covenant on Civil and Political Rights, https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=I1V-4&chapter=4&clang=_en(https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY &mtdsg_no=IV-4&chapter=4&clang=_en) accessed 5 October 2025
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makes extensive provisions for economic, social, and cultural rights, it is far from com-
plying with international human rights standards regarding equality between men and
women, which is one of the key obligations States have to fulfil under the ICESCR.>*
Kuwait made interpretative declaration regarding Article 2, paragraph 2, and Article
3, stating that although the Government of Kuwait endorses the worthy principles em-
bodied in Article 2, paragraph 2, and Article 3 as consistent with the provisions of the
Kuwait Constitution in general and of its Article 29 in particular, it declares that the
rights to which the articles refer must be exercised within the limits set by Kuwait law.

As it was mentioned in the first part, first it must be decided whether such inter-
pretative declarations are not reservations by their nature, and they do not violate the
object and purpose of the treaty.

About the declarations and the reservation made by Kuwait upon accession, the
governments of other state parties in their objections noted that, according to the in-
terpretative declaration regarding Article 2, paragraph 2, and Article 3, the application
of these articles of the Covenant is, in a general way, subjected to national law. Other
state parties consider this interpretative declaration as a reservation of a general kind.
The Governments are of the view that such a general reservation raises doubts as to
the commitment of Kuwait to the object and purpose of the Covenant and would recall
that a reservation incompatible with the object and purpose of the Covenant shall not
be permitted. They also noted that it is in the common interests of States that all par-
ties respect treaties to which they have chosen to become parties, as to their object and
purpose, and that States are prepared to undertake any legislative changes necessary
to comply with their obligations under the treaties. However, the other states do not
preclude the entry into force of the Covenant between Kuwait and them.” As it was
mentioned above, if the state party makes interpretative declarations, the other state
parties can object to it and express their opinion if they think it is a reservation, and is
this reservation is covered under an interpretative declaration, is compatible with the
object and purpose of the treaty.

Although there is no legal obligation under the ICESCR, and no express provi-
sion for the withdrawal of reservations, it would be in accordance with the Covenant’s
object and purpose, and the spirit of the VCLT to envisage that laws and practices
which necessitated existing reservations in some states would be examined carefully,
progressively amended or repealed to ensure that the states parties complied, with-
out reservation, with all the Covenant’s provisions. This has certainly happened on
some occasions?*, and some of the reservations withdrawn appear clearly to have been

234 Danwood Mzikenge Chirwa, An overview of the impact of the International Covenant on economic,
social and cultural rights in Africa.

235 The States which have withdrawn some reservations to the ICESCR (on the dates shown in the brackets)
include Belarus (30 September 1992); Denmark (14 January 1976); Democratic Republic of Congo (21
March 2001); Malta (upon ratification 13 September 1990); New Zealand (5 September 2003)
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incompatible with the object and purpose of the Covenant.*® Indeed, it is pointless
to maintain reservations, which are incompatible with the object and purpose of the
Covenant, since these reservations are invalid in law. However, the formal removal of
such reservations is still useful as an indicator of a state’s commitment to its human
rights obligations.

1.4.1.4. Reservations to human rights treaties and their impact on the
implementation

The implementation challenges arising from reservations to human rights trea-
ties are particularly evident in the case of the Convention on the Rights of the Child
(hereinafter - CRC)?” . The possibility of adopting this instrument was first raised by
the government of Poland in 1978 as United Nations (hereinafter referred to as UN)
member states planned activities and programs that would take place during the Inter-
national Year of the Child in 1979. The Convention was adopted by UN General As-
sembly Resolution 44/25 of 20 November 1989 and entered into force on 2 September
1990, following receipt of the requisite 20 ratifications.”® As of October 2025, the CRC
has achieved near-universal ratification, with 196 states parties - more than any other
human rights treaty.>

Nearly all states of the international community are state parties to the Convention

236 For example on 21 March 2001, the Government of the (Democratic Republic of the) Congo informed
the Secretary-General that it had decided to withdraw its reservation made upon accession which read
as follows: ‘Reservation: The Government of the People’s Republic of the Congo declares that it does
not consider itself bound by the provisions of Article 13, paragraphs 3 and 4 (...) In our country, such
provisions are inconsistent with the principle of nationalization of education and with the monopoly
granted to the State in that area’

237 The Convention has two optional protocols that provide specific protections for children: (1) the
Optional Protocol on the Involvement of Children in Armed Conflict; and (2) the Optional Protocol
on the Sale of Children, Child Prostitution and Child Pornography. Though both Optional Protocols
operate under CRC, they are independent multilateral agreements under international law. The
Optional Protocol on Children in Armed Conflict limits the recruitment of children under the age of 18
for armed conflict and requires parties to provide children who have participated in armed conflict with
appropriate physical and psychological rehabilitation. It entered into force in 2002 and has been ratified
by 142 countries. The Optional Protocol on the Sale of Children requires parties to criminalize child
pornography and prostitution, close establishments that practice such activities, and seize any proceeds
entered into force in 2002 as well, and has been ratified by 145 countries, see Luisa Blanchfield The
United Nations Convention on the Rights of the Child: Background and Policy Issues, Congressional
Research Service 7-5700, 2011, p. 4

238 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September
1990) 1577 UNTS 3 (CRC), GA Res 44/25, UN Doc A/44/49 (1989).

239 United Nations Treaty Collection, Convention on the Rights of the Child, https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY &mtdsg_no=IV-11&chapter=4&clang=_en(https://treaties.un.org/
Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-11&chapter=4&clang=_en) accessed 5 October
2025.
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on the Rights of the Child*, making it a strong tool for holding governments account-
able on human rights issues.?* In addition to upholding specific rights of children,
it reaffirms, for example, the right to family planning services, recognized by prior
conventions and conferences. Article 24 obligates states “to ensure appropriate prena-
tal and post-natal health care for mothers” It also calls on them to take “all effective
and appropriate measures with a view to abolishing traditional practices prejudicial to
the health of children”; this is an explicit recognition of the deleterious effects of such
practices as female genital mutilation. Article 34 says that states must “undertake to
protect the child from all forms of sexual exploitation and sexual abuse”. Article 17
states that the child should have access to information “aimed at the promotion of his
or her social, spiritual and moral well-being and physical and mental health”

A significant area of debate among the CRC supporters and opponents is the effec-
tiveness of the Convention, particularly in countries that have already ratified it. Some
critics agree with the CRC’s overall goal of protecting children’ rights internationally,
but they do not believe that the treaty is an effective mechanism for achieving this
goal. As evidence of this, they emphasize those countries that many regard as abusers
of children’s rights - including “Sudan, Democratic Republic of Congo, and China - are
parties to the Convention™.

Some argue that “instead of helping children, ratification of the CRC may serve as a
facade for governments that abuse children’s rights. Critics have also asserted that res-
ervations and declarations that some countries attached to the Convention are at odds
with the purpose of the treaty, possibly undermining its intent and effectiveness™.

Applying the Convention, the Committee on the Rights of the Child, which is es-
tablished for monitoring how the state parties implement the CRC in their own coun-
tries, has for example recommended that specific laws be enacted and enforced to
prohibit Female gender mutilation (1997), called on Kuwait to take action to prevent
and combat early marriage (1998), and called on Mexico to raise and equalize the
minimum legal ages for marriage of boys and girls (1999).*** Even though those prob-
lems are not new, they are still relevant. These harmful practices will be analyzed later
in this part in the context of reservations made to CRC.

Even though everyone accepts that the CRC is the most universally accepted hu-
man rights treaty, notably, “this convention is the only international treaty that includes

240 It has to be noted that the United States has signed but not ratified the Convention.

241 The CRC provisions discussed here are examined in this dissertation because reservations to these
provisions disproportionately affect girls and women, illustrating broader patterns of gender-based
reservations that constitute a significant category of problematic reservations to human rights treaties.

242 William A. Schabas. ‘Reservations to the Convention on the Rights of the Child’ Vol. 18. Human Rights
Quarterly, 1996, p. 472-491.

243 Luisa Blanchfield. The United Nations Convention on the Rights of the Child: Background and Policy
Issues’ Congressional Research Service, 2011, p. 4.

244 Women rights are human rights, p. 48, http://www.unfpa.org/swp/2000/pdf/english/chapter6.pdf,
accessed on October 5, 2025

79


http://www.unfpa.org/swp/2000/pdf/english/chapter6.pdf

an explicit reference to ‘Islamic law”*** Moreover, Article 51 of CRC allows making
reservations to the CRC; however, it is noted that a reservation incompatible with the
object and purpose of the treaty shall not be permitted.

1.4.1.4.1. Specific reservations to CRC based on Shariah or Islamic law

In this part of the thesis, the author will analyze the reservations that are based
on Shariah or Islamic law that some Muslim states have entered. These reservations
either affect the entire regime of the treaty (General Shariah-Based Reservation) or
are made to its specific articles (Specific Shariah-Based Reservation). All fifty-seven
Muslim states are signatories to the CRC, including the twenty-two states that entered
reservations or declarations. Algeria, Djibouti, and Kuwait have declarations on the
CRC. Bangladesh, Bosnia and Herzegovina, Brunei Darussalam, Egypt, Indonesia,
Iran, Iraq, Jordan, Maldives, Mali, Morocco, Oman, Qatar, Saudi Arabia, Syria, Tur-
key, and the United Arab Emirates entered reservations to the convention. Finally,
Malaysia and Tunisia have entered both declarations and reservations. Yet, as will be
discussed further, “not all of these reservations or declarations are necessarily ones
based on Shariah™*. Qatar, Iran, Saudi Arabia, Brunei Darussalam, Syria, and Oman
are states with General Shariah reservations, among which Brunei Darussalam, Syria,
and Oman have also specified in their General Shariah reservation some articles of the
Convention, including Articles 14 and 21, as the focus of their general reservations. As
an example, the reservation of Qatar states that it “enters a general reservation by the
state of Qatar concerning provisions incompatible with Islamic Law”¥.

“In these Islamic countries where the culture and religion have a great influence,
reservations to the core provisions of CRC might open the gates to the harmful prac-
tice towards girls, young women, such as early marriage, female genital mutilation,
and others”** Several articles within the CRC hold relevance to child marriage. It is
Article 3: In all actions concerning children, the best interests of the child shall be a
primary consideration. Article 19 provides the right to protection from all forms of
physical or mental violence, injury or abuse, maltreatment or exploitation, including
sexual abuse, while in the care of parents, guardians, or any other person. Article 24
states that the right to health, and to access to health services, and to be protected from
harmful traditional practices. Articles 28 and 29 ensure the right to education based
on equal opportunity. Article 34 guarantees the right to protection from all forms of

245 Kamran Hashemi. ‘Religious Legal Traditions, Muslim States and the Convention on the Rights of
the Child: An Essay on the Relevant UN Documentation’ Vol. 29. Human Rights Quarterly, The Johns
Hopkins University Press, 2007 p. 197

246 Ibid. p. 198.

247 Reservations, Declarations, and Objections Relating to the Convention on the Rights of the Child,
Committee on the Rights of the Child, UN Doc. CRC/C/2/Rev.5 (1996).

248 Krivenko, Ekaterina Yahyaoui. Women, Islam and International law. Geneva: Graduate Institute of
International and Development Studies, 2009, p. 45
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sexual exploitation and sexual abuse. Article 36 ensures the right to protection from all
forms of exploitation prejudicial to any aspect of the child’s welfare. The harmful prac-
tices that will be analyzed further are still relevant issues for the whole international
community. In the authors’ view, those practices are closely linked to the consequences
of the reservations made by states based on cultural aspects.

As to the reservations made to the whole CRC, certain issues must be noted. First-
ly, such countries as the Islamic Republic of Iran “reserve the right not to apply any
provisions or articles of the Convention that are incompatible with Islamic Laws and
the international legislation in effect”. The other state parties made objections stating
that “this reservation poses difficulties for the states parties to the CRC in identifying
the provisions of the CRC which the Islamic Government of Iran does not intend to
apply and consequently makes it difficult for States Parties to the Convention to deter-
mine the extent of their treaty relations with the reserving State. Moreover, other state
parties consider that such reservations, which seek to limit the responsibilities of the
reserving State under the Convention by invoking general principles of national law,
may raise doubts as to the commitment of these States to the object and purpose of
the Convention, and contribute to undermining the basis of international treaty law. It
is in the common interest of states that treaties to which they have chosen to become
parties should be respected, as to object and purpose, by all parties”**

The analysis of this practice gives the impression that most objecting states are
making perfunctory objections with no discernible policy. The perception confirms
“the observations of the Human Rights Committee, outlined in its General Comment
Number 24, of an ‘unclear’ pattern of objections that have only been ‘occasionallly],
made by some states but not others, and on grounds not always specified**.

1.4.1.4.2. Harmful practices in the context of reservations

Invalid reservations to the CRC, as well as other international human rights trea-
ties, have significant implications for the protection of children from harmful practic-
es. When states make reservations to the essence of the Convention, two problematic
consequences arise. Firstly, reserving states can invoke these reservations to justify
violations of CRC norms, arguing that such norms conflict with Islamic law and can-
not be applied domestically. Secondly, objecting states fail to demand the withdrawal
of reservations that are incompatible with the object and purpose of the treaty, thereby
allowing conditions under which harmful practices can persist. The following analy-
sis examines specific harmful practices that continue in the context of such invalid

249 Several of the general reservations to the CRC have provoked objections, but a limited number of states
are responsible for the objections. One or more of the following countries - Austria, Belgium, Finland,
Germany, Ireland, Norway, Portugal, Slovakia and Sweden - have challenged reservations made by
Indonesia, Qatar, Syria, Iran, Bangladesh, Djibouti, Jordan, Kuwait, Tunisia, Pakistan, Malaysia and
Myanmar.

250 William A. Schabas. ‘Reservations to the Convention on the Rights of the Child’ Vol. 18. Human Rights
Quarterly, 1996, p. 473.
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reservations.

“Early marriages involve the marriage of a child, i.e., a person below the age of 18.
Minor girls have not achieved full maturity and capacity to act and cannot control their
sexuality. When they marry and have children, their health can be adversely affected,
their education impeded, and economic autonomy restricted”>' Such marriages take
place all over the world, but are most common in sub-Saharan Africa and South Asia,
where more than 30 per cent of girls aged 15 to 19 are married. “In Ethiopia, it was
found that 19 per cent of girls were married by the age of 15, and in some regions, such
as Ambhara, the proportion was as high as 50 per cent. In Nepal, 7 per cent of girls were
married before the age of 10 and 40 per cent by the age of 15. A UNICEF global assess-
ment found that in Latin America and the Caribbean, 29 per cent of women aged 15 to
24 were married before the age of 1822

“A forced marriage is one lacking the free and valid consent of at least one of the
parties”** In its most extreme form, forced marriage can involve threatening behavior,
abduction, imprisonment, physical violence, rape, and, in some cases, murder. There
has been little research on this form of violence. “A recent European study confirmed
the lack of quantitative surveys in Council of Europe countries. One study of 1,322
marriages across six villages in Kyrgyzstan found that one-half of ethnic Kyrgyz mar-
riages were the result of kidnappings, and that as many as two-thirds of these mar-
riages were non-consensual.”?** “In the United Kingdom of Great Britain and North-
ern Ireland, a Forced Marriage Unit established by the Government intervenes in 300
cases of forced marriage a year”**

“The right to marry only with one’s free and full consent is reflected in the Uni-
versal Declaration of Human Rights and in several subsequent international human
rights treaties”>*

The issue of forced and early marriages illustrates how state reservations to hu-
man rights treaties can undermine their effectiveness in practice. Forced and early
marriages are recognized as human rights violations. “Numerous international and
regional legal instruments condemn the practices of forced and early marriage. Many
of these documents mandate consent of both parties, recommend a minimum mar-
riage age, and require that the marriage be registered to better review the occurrences

251 Committee on the Elimination of Discrimination against Women general recommendation No. 21.
252 In-depth study on all forms of violence against women Report of the Secretary-General,2006, p 39.

253 Article 16 (1) (b) of the Convention on the Elimination of All Forms of Discrimination against Women
requires that States parties ensure to women “the same right freely to choose a spouse and to enter into
marriage only with their free and full consent”.

254 Kleinbach, R. ‘Frequency of Non-Consensual Bride Kidnapping in the Kyrgyz Republic Vol. 8.
International Journal of Central Asian Studies, 2003.

255 Home Office, ‘Dealing with Cases of Forced Marriage: Guidance for Education Professionals’ (London,
Foreign and Commonwealth Office, 2005).

256 Status of Women Fifty-second session 25 February-7 March 2008 Forced marriage of the girl child
Report of the Secretary-General
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of forced and early marriages and to ensure that both partners receive equal rights
and protection. Although most countries have signed onto these documents, many
countries lack adequate implementation of the treaties””” According to Ch. Thomas,
“despite the recommendations to set the minimum age to marry to 18, many countries
lack domestic laws specifying 18 as the minimum age to marry as a means of prevent-
ing early marriages”*®. This gap between formal treaty commitments and actual im-
plementation often stems from reservations that allow states to avoid full compliance
with their international obligations.

It also should be noted that such conventions as the Convention on Consent to
Marriage, Minimum Age for Marriage and Registration of Marriages (hereinafter -
The Convention on Consent to Marriage), as well as the CEDAW, contain all three
principles articulated above. They require the consent of both parties. In addition,
both Conventions mandate that all State Parties take legislative action to set a mini-
mum age to marry, and both Conventions direct that marriages be registered. Neither
Convention, however, suggests what that minimum age should be.

“While the CEDAW warns that the betrothal and marriage of a child will have no
legal effect, the Convention on Consent to Marriage allows for exceptions to whatever
minimum age is set. “**

Although CRC does not contain the specific principles related to marital consent
and registration, “it does specifically define children as people under the age of 187,
Regional legal instruments such as the Council of Europe Parliamentary Assembly
Resolution 1468 and the African Charter on the Rights and Welfare of the Child have
taken a strong position on the age of consent to marry and recommend that 18 be the
minimum age of marriage. “In 2005, the Council of Europe adopted Resolution 1468
on forced marriages and child marriages. The resolution defines forced marriage as
“the union of two persons at least one of whom has not given their full consent to the
marriage.” It defines child marriage as “the union of two persons at least one of whom
is under 18 years of age” Among other things, Resolution 1468 urges the national par-
liament of the Council of Europe member states to set the minimum age for marriage
at 18 for women and men, to make it a requirement that every marriage be declared

257 Cheryl Thomas. ‘Forced and early marriage: a focus on Central and Eastern Europe and former Soviet
Union countries with selected laws from other countries. United Nations Division for the Advancement
of Women United Nations Economic Commission for Africa Expert Group Meeting on good practices in
legislation to address harmful practices against women, United Nations Conference Centre Addis Ababa,
Ethiopia, 2009, p. 2.

258 Tbid. p. 3

259 Ibid. P4

260 The Convention on the Rights of the Child, G.A. res. 44/24, annex, 44 UN GAOR Supp. (No. 49) at

167, UN Doc. A/44/49 (1989), entered into force Sept. 2, 1990, in accordance with article 49
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and officially registered, and to consider criminalizing acts of forced marriage”*'
However, it should be noted that not all marriages below the age of 18 are forced and
should not be criminalized. The national laws provide that people who want to marry
before 18 should be emancipated. The international documents deal with the situation
where girls marry without their consent and before the age of 18.

In this regard, forced marriage has been consistently recognized in internation-
al jurisprudence as a violation of fundamental human rights, particularly the right
to freely marry, the right to equality, and the prohibition of inhuman or degrading
treatment. For instance, the European Court of Human Rights has emphasized that
consent constitutes an essential element of marriage under Article 12 of the Euro-
pean Convention on Human Rights, while the absence of genuine consent renders
a marriage contrary to the Conventions guarantees.” Similarly, the Human Rights
Committee has affirmed that forced marriage is incompatible with Article 23 of the
International Covenant on Civil and Political Rights, which safeguards the free and
full consent of intending spouses.?*® Furthermore, the Committee on the Elimination
of Discrimination against Women (CEDAW Committee) has reiterated that child and
forced marriages constitute a harmful practice and a severe form of discrimination
against women, violating their rights to health, education, and development.** Im-
portantly, international criminal tribunals have gone further by characterizing forced
marriage as a crime against humanity. The Special Court for Sierra Leone, in the AFRC
and RUF cases, held that forced marriage constitutes an “inhumane act” under Article
2(i) of its Statute, distinct from sexual slavery and carrying its own gravity of harm.**®
Likewise, the Extraordinary Chambers in the Courts of Cambodia recognized forced
marriage under the Khmer Rouge regime as a crime against humanity, underscoring
the coercive nature and the severe suffering imposed on victims.?*® Therefore, inter-
national jurisprudence frames forced marriage as not only a cultural or social issue

261 Cheryl Thomas. Forced and early marriage: a focus on Central and Eastern Europe and former Soviet
Union countries with selected laws from other countries, United Nations Division for the Advancement
of Women United Nations Economic Commission for Africa Expert Group Meeting on good practices
in legislation to address harmful practices against women, United Nations Conference Centre Addis
Ababa, Ethiopia 2009, p. 9

262 European Court of Human Rights, O’Donoghue and Others v. the United Kingdom, App. No. 34848/07,
Judgment of 14 December 2010.

263 Human Rights Committee, General Comment No. 19: Protection of the family, the right to marriage and
equality of the spouses (Art. 23), 27 July 1990, para. 4.

264 CEDAW Committee, General Recommendation No. 21: Equality in marriage and family relations (1994),
para. 16; see also General Recommendation No. 35 on gender-based violence against women (2017)

265 Special Court for Sierra Leone (SCSL), Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara and
Santigie Borbor Kanu (AFRC case), Case No. SCSL-04-16-A, Judgment, 22 February 2008; Prosecutor v.
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but a grave human rights violation and, in certain contexts, a crime against humanity,
thereby triggering states’ positive obligations to prevent, criminalize, and effectively
remedy such practices.

“Where forced marriage involves the girl child who is 14 or even younger, and
especially in those countries where poverty is very significant, a range of her rights are
affected, including the right to education, the right to life and physical integrity, and
the right not to be held in servitude or perform forced or compulsory labor”*

The situation in Afghanistan since the Taliban’s return to power in August 2021
provides a stark contemporary illustration of how systematic restrictions on women’s
rights can exacerbate child marriage practices and their devastating consequences.*®

A number of states registered formal objections. France described the reservation
as so general that it undermines the Convention’s legal effect and is inconsistent with
Article 19(c) of VCLT.** The Netherlands similarly argued that the reservation effec-
tively allows Afghanistan to opt out of core obligations of the Convention, degrading
its object and purpose.””® Germany, Sweden, and Finland have also expressed concern,
stating that such reservations could amount to a de facto exemption from the Conven-
tion’s fundamental norms.?”!

The real-world consequences of this legal posture have been tragically illustrated
in recent events. In the aftermath of the devastating earthquake in eastern Afghani-
stan in September 2025, reports revealed that Taliban-imposed gender restrictions.
Particularly, the rule forbidding men from touching unrelated women led to delays
and denials of rescue and medical care for women trapped under rubble.””> Due to the
shortage of female healthcare providers (a result of bans on women’s education and
employment), many injured women awaited treatment, sometimes under dangerous
conditions, until a female responder or a male relative was present.””

Following the Taliban’s takeover, Afghanistan has witnessed an unprecedented roll-
back of women’s and girls’ rights, including the closure of secondary schools for girls,
the prohibition of women from most forms of employment, and severe restrictions

267 United Nations Children’s Fund, The State of the World’s Children, 2006: Excluded and Invisible (New
York, UNICEE, 2006), p. 45

268 UNICEEF. (2019). Child Marriage: Latest Trends and Future Prospects. New York: UNICEE, pp. 23-34

269 Objection by France (2003) to Afghanistan’s reservation, in: UN Treaty Collection, Declarations and
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270 Objection by the Netherlands (2003), Ibid.
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on freedom of movement?*. These policies have created conditions that significantly
increase the vulnerability of girls to forced and early marriage**. UNICEF reported a
dramatic increase in child marriage cases in Afghanistan, with families increasingly
viewing marriage as the only viable option for their daughters’ survival in the face
of economic collapse and legal restrictions*®. The organization documented cases of
girls as young as 12 being sold into marriage to alleviate family debt, highlighting how
economic desperation compounds existing cultural practices?”.

The intersection of educational deprivation and child marriage in Afghanistan
demonstrates the cascading effect of rights violations. With girls banned from attend-
ing secondary school since September 2021, and subsequently prohibited from uni-
versity education in December 2022, millions of Afghan girls face a future without
formal education®®. This educational exclusion not only violates their fundamental
right to education but also increases their vulnerability to early marriage, as families
see no alternative pathway for their daughters?. The UN Special Rapporteur on hu-
man rights in Afghanistan has characterized these restrictions as constituting crimes
against humanity, particularly noting how the denial of education perpetuates cy-
cles of poverty and gender-based violence?. Furthermore, the Taliban’s restrictions
on women’s employment have created severe economic hardship for female-headed
households, forcing many families to consider child marriage as an economic survival
strategy®®!. Human Rights Watch has documented numerous cases where families have
been compelled to marry off daughters to secure necessities, effectively treating girls
as economic commodities?. This contemporary crisis in Afghanistan illustrates how
systematic gender discrimination can rapidly deteriorate into widespread violations of
children’s rights, demonstrating the interconnected nature of human rights and the vul-
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nerability of girl children in contexts of legal, economic, and social marginalization**.

The systematic violation of girls’ rights through practices such as child marriage,
as exemplified by the contemporary situation in Afghanistan, demonstrates the funda-
mental incompatibility between cultural or religious justifications for gender discrimi-
nation and the object and purpose of international human rights treaties?®. When
states enter reservations to human rights instruments such as CEDAW, the Conven-
tion on the Rights of the Child, or the International Covenant on Civil and Political
Rights based on traditional, cultural, or religious grounds that permit or facilitate child
marriage, they effectively undermine the core protective framework these treaties are
designed to establish®>. VCLT prohibits reservations that are incompatible with the
object and purpose of a treaty, and the systematic denial of girls’ fundamental rights
through child marriage practices clearly contravenes the essential aims of human
rights protection. The UN Committee on the Rights of the Child has consistently held
that reservations permitting child marriage violate the Convention’s object and pur-
pose, as they deny children- particularly girls- their fundamental rights to education,
health, protection from violence, and development®*. Similarly, the CEDAW Com-
mittee has determined that broad reservations based on religious or customary law
that allow discriminatory practices against women and girls, including child marriage,
are impermissible as they negate the treaty’s central commitment to eliminating all
forms of discrimination®. The Afghan case illustrates how cultural relativist argu-
ments used to justify reservations can serve as legal cover for systematic human rights
violations, demonstrating why international law requires that treaty reservations must
not undermine fundamental human rights protections®s. This principle reflects the
understanding that a certain scope of human rights, including children’s rights to pro-
tection, education, and development, is so fundamental to human dignity that they
cannot be subject to cultural or religious exceptions that would render treaty protec-
tions meaningless.

In response to the practice of forced marriage of the girl child, human rights treaty
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bodies have requested States to raise the legal age for marriage. According to the Com-
mittee on the Elimination of Discrimination against Women, the minimum age for
marriage should be 18 years for both men and women because the important responsi-
bilities of marriage require maturity and the capacity to act. The Human Rights Com-
mittee emphasized that “age for marriage should be such as to enable reach of the
intending spouses to give his or her free and full personal consent in a form and under
conditions prescribed by law”?. The Committee on Economic, Social and Cultural
Rights has recommended that States parties raise and equalize the minimum age for
marriage for boys and girls, as well as the age of sexual consent. These mentioned acts
are important in the scope of the issues that CRC does not cover directly. Therefore,
the acts are lex specialis with the CRC and help to reduce harmful practices that were
mentioned before.

Regional bodies have also taken up the issue of forced marriage. “The Parliamenta-
ry Assembly of the Council of Europe focused on forced marriage that arose chiefly in
immigrant communities, and those primarily affected were young women and girls”*"

In most countries where there is no specific criminal offense for forced or early
marriage, other crimes related to the act can be used to hold perpetrators account-
able. While categorized differently in various counties, typical offenses include, among
others, “rape, attempted rape, physical and psychological violence, sexual violence,
bodily harm, threatening with a weapon or dangerous object, ill-treatment, trespass to
the person, indecent assault, false imprisonment, infringement of freedom and integ-
rity, psychological duress, sexual duress, kidnapping and abduction, offenses against
the person, infringement of sexual integrity, and honor crimes”*? The protection of
these abuses is formulated in CRC as well. Therefore, states making reservations to the
whole treaty leave the possibility of the crimes.

Another harmful practice made to girls is female genital mutilation (hereinafter
referred to as FGM), or female circumcision as it is sometimes erroneously referred
to, which involves the surgical removal of parts or all the most sensitive female geni-
tal organs. It is an age-old practice that is perpetuated in many communities around
the world simply because it is customary, even if officially prohibited by the states.
FGM forms an important part of the rites of passage ceremony for some communities,
marking the coming of age of the female child. “It is believed that, by mutilating the
female’s genital organs, her sexuality will be controlled; but above all, it is to ensure a
woman’s virginity before marriage and chastity thereafter”** In fact, FGM imposes on
women and the girl child a catalogue of health complications and untold psychological

290 General comment No. 19 (1990) of the Human Rights Committee (Official Records of the General
Assembly, Forty-fifth Session, Supplement No. 40 (A/45/40 (vol. I)), annex VI, Sect. B), para. 4; see also
general comment No. 28 (2000), para. 23.

291 Resolution 1468 of 5 October 2005

292 Rude-Antoine, Edwige, ed. Forced Marriages in Council of Europe Member States. Council of Europe,
2005, p. 42

293 Fact Sheet No.23, Harmful Traditional Practices Affecting the Health of Women and Children, p. 3
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problems. “The practice of FGM violates, among other international human rights
laws, the right of the child to the “enjoyment of the highest attainable standard of
health”, as laid down in article 24 (paras. 1 and 3) of the CRC”**

One of the main forms of discrimination is the preference accorded to the boy
child over the girl child. This practice denies the girl child good health, education,
recreation, economic opportunity and the right to choose her partner, violating her
rights under articles 2, 6, 12, 19, 24, 27 and 28 of the Convention on the Rights of the
Child. It may mean that a female child is disadvantaged from birth; it may determine
the quality and quantity of parental care and the extent of investment in her develop-
ment; and it may lead to acute discrimination, particularly in settings where resources
are scarce. Although neglect is the rule, in extreme cases son preference may lead to
selective abortion or female infanticide. As to the reservations made to the articles, the
reserving states formulate their reservations as follows: “provisions shall be applicable
only if they are in conformity with the Constitution, national laws and national poli-
cies of the Government of Malaysia”. As to the objections, the states refer that these
reservations remain unclear and unspecific. However, objecting states express their
opinion that they want to maintain relations with the reserving state and indirectly
prevent the reserving state not to keeping the obligations under CRC.

It also should be mentioned that some states, such as Qatar, People’s Republic of
China, Egypt, Dijibouti have withdrawn certain reservations. This fact clearly shows
that some states react to the objections of other state parties and want to be bound by
the provisions of the CRC.

An examination of the long list of reservations submitted to the CRC reveals that
these reservations and declarations represent strongly entrenched positions of States
parties. This is evident from the fact that, so far, only a handful of States parties have
completely withdrawn their reservations to the CRC. These strong positions, often led
by religious justification, raised certain issues and violations of human rights.

Harmful practices against children remain a critical concern, and reservations to
the CRC grounded in cultural or religious justifications may perpetuate such practices
by limiting states’ obligations to protect children from harm. To enhance the effective-
ness of the objection mechanism, objecting states should formulate objections more
robustly: clearly articulating why specific reservations are incompatible with the CRC’s
object and purpose, identifying the harmful practices that such reservations may per-
petuate, and expressly calling for immediate withdrawal. Coordinated objections by
multiple states would carry greater normative weight and exert stronger diplomatic
pressure on reserving states to reconsider their positions. However, even strengthened
objection practice faces inherent limitations under the VCLT framework, as objec-
tions cannot compel withdrawal, and reserving states often face genuine domestic
constraints preventing immediate action.

294 Javaid Rehman. ‘“The Shariah, Islamic family laws and international human rights law: examining the
theory and practice of polygamy and talaq’ Vol. 23. International Journal of Law, Policy and the Family,
2007, p. 3.
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1.4.1.5. Religion-based reservations across treaties: comparative analysis

Having examined reservations to specific treaties in the preceding sections, in-
cluding the influence of Islamic law on certain conventions, this section broadens the
analytical scope to provide a systematic, empirically grounded comparative analysis
of religion-based reservations across international human rights treaties. Drawing on
comprehensive mapping data from the Universal Rights Group, this section quantifies
the prevalence of religion-based reservations, identifies which treaties attract such res-
ervations and why, and examines patterns across different religious traditions beyond
Islam alone.

Between 2014-2016, the Universal Rights Group (hereinafter as URG)** led a ma-
jor international project to map all reservations to the core human rights conventions,
and to better understand the extent and nature of these key checks on the universality
of human rights. As part of the project, the URG was particularly interested in iden-
tifying and analyzing reservations that are - or appear to be - motivated by doubts, on
the part of the reserving State, as to the compatibility of the treaty in question with
certain religious or belief systems. This analysis showed that compatibility of treaties
or treaty provisions with religious belief, doctrine or dogma is by far the most frequent
reason, justification, or basis for States’ decisions to enter reservations to the UN hu-
man rights treaties. Indeed, religion-based or religion-influenced reservations account
for over 40% of all reservations to the core international human rights treaties.

For the report of URG, it was a broad definition and approach were adopted. Their
counting protocol considered both an expressive approach to religion adopted by
States themselves, and a reasonable presumptive approach in cases where the State
does not expressly indicate that the motivation behind a reservation is wholly or partly
religious.

Under this chosen methodology, the URG considers a reservation to be based on
religion when®*:

1. The reservation explicitly refers to a religion either as a stand-alone normative

order or as part of the constitution or domestic law.

295 The Universal Rights Group is an independent international non-governmental organization based in
Geneva, Switzerland, which focuses on research, policy analysis, and advocacy relating to the United
Nations human rights system. Founded in 2013, the URG works closely with UN member states,
national human rights institutions, and civil society organizations to strengthen the effectiveness and
universality of international human rights protection. The organization is particularly recognized
for its expertise in analyzing state engagement with UN human rights mechanisms, including treaty
reservations.

296 ali, Basak, and Mariana Montoya. The March of Universality? Religion-Based Reservations to the Core
UN Human Rights Treaties and What They Tell Us About Human Rights and Religion in the 21st Century.
Geneva: Universal Rights Group, May 2017. https://www.universal-rights.org/urg-policy-reports/
march-universality-religion-based-reservations-core-un-human-rights-treaties-tell-us-human-rights-
religion-universality-21st-century-2/.
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2. The reservation is based on domestic law or constitutional law without explicit
reference to religion, but religion is explicitly the main source of legislation (i.e.
reservations based on family law or criminal procedural law that are them-
selves explicitly based on precepts of religious rules).

3. The reservation is based on domestic law without direct reference to religion,
but there is a strong presumption, beyond a reasonable doubt, that religion is
implicitly the main source of legislation.

4. The reservation is based on customs or traditions, but there is a reasonable con-
nection between customs and traditions, and the religions practiced in those
States.

As it was mentioned in the dissertation already, there are several human rights
treaties with the highest number of reservations made to them. The treaties that have
attracted both the highest number of overall normative reservations and the highest
number of religion-based reservations are as follows: CEDAW (440 reservations, over
60% of which are inspired by religion or belief) and the CRC (425 reservations, almost
50% of which are religion-based). The ICCPR has the third largest total number of res-
ervations (354), but, unlike the CEDAW and CRC, only a small number of those (10%)
are motivated by religious considerations. Muslim-majority States are most likely to
enter religion-based reservations; however, they are far from alone: such reservations
have also been entered by Catholic-majority States from Western Europe, Eastern Eu-
rope, Latin America, and the Pacific, as well as by Jewish-majority, Hindu-majority,
and Buddhist-majority countries from Asia and the Middle East.*”

The author finds it important that URG’s analysis reveals two interesting patterns.
First, there is a close relationship between the issue area of a treaty and the prevalence
of reservations based on religion. Treaties that penetrate more squarely into societal
issues and/or the private sphere, for example, the CEDAW, CRC, and CRPD, have
attracted most religion-based reservations. Reservations to the CAT are the possible
exception to this pattern. Here, religion-based reservations deal mainly with different
religious-cultural views on punishment. Second, there is a correlation between the
type of treaties and the prevalence of religion-based reservations. The CEDAW, CRC,
CAT, and CRPD are often regarded as ‘implementing treaties’ as they include more de-
tailed provisions about the general ideals and principles already present in the ICCPR,
ICESCR, and Universal Declaration of Human Rights. Whilst States have not entered
any reservations to the general ideas of equality between men and women in the IC-
CPR and the ICESCR, for example, more granular pronouncements of the same ideals
in the CEDAW, i.e., equality in the family sphere, have attracted a significant number
of religion-based reservations.

297 Ibid.
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Figure 1. Reservations on Human Rights Treaties (1966-2016)

1.4.1.5.1. General religion-based reservations:

As these examples demonstrate, general reservations have particularly malign con-
sequences for the integrity of a treaty and its domestic application, because they limit
or modify all the obligations acquired by the reserving state under the instrument.

Like reservations generally, the CRC and CEDAW are a particular ‘target’ for gen-
eral reservations, and a significant proportion of those (86% and 66%, respectively) are
inspired or based on religion or belief.

In the case of the CRC, religiously motivated general reservations have been sub-
mitted by 12 states: Afghanistan, Brunei, Djibouti, the Holy See, Iran, Kuwait, the Mal-
dives, Mauritania, Pakistan, Singapore, Saudi Arabia, and Qatar. With two exceptions,
these are all members of the Organization of Islamic Cooperation (OIC). Djibouti,
Mauritania, Singapore, and Qatar have subsequently lifted their general reservations
to the CRC.

The CEDAW has, since its adoption, received general religion-based reservations
from 10 States: Brunei, Libya, Malawi, the Maldives, Mauritania, Oman, Pakistan,
Saudi Arabia, Singapore, and Tunisia. All are members of the OIC, except for Malawi
and Singapore (which withdrew their reservations in 1991 and 2007, respectively). All
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OIC member States’ general reservations (except Pakistan) make direct reference to
religion. Indeed, these reservations are all based on very similar wording - apparently
based, originally, on Saudi Arabia’s general reservation to the CEDAW, which excludes
the application of the treaty ‘in case of contradiction between any term of the Conven-
tion and the norms of Islamic law. Malawi, Pakistan, and Singapore have subsequently
lifted their general reservations to the CEDAW.

Pakistan’s general reservation to the CEDAW (now withdrawn) is the exception
among OIC States, in that it refers to domestic law rather than Tslamic law’. The reser-
vation reads: ‘the accession by [the] Government of the Islamic Republic of Pakistan
to the [said Convention] is subject to the provisions of the Constitution of the Islamic
Republic of Pakistan’ Notwithstanding, because Islam / Islamic law is a source of Paki-
stan’s Constitution, this general reservation is ‘religion-based.

Malawi’s general reservation (later withdrawn) excluded the implementation of the
provisions of the Convention, as it requires the immediate eradication of such tradi-
tional customs and practices that are incompatible with the CEDAW.

In the case of the CAT, ICCPR, CRPD, and ICERD, the use of general reserva-
tions is comparatively limited, though where they do exist or have existed, religion or
belief has been one of the main motivations. Regarding the CAT, only Qatar and the
Holy See (a permanent observer State of the UN) have ever entered general religious
reservations to the treaty - Qatar subsequently withdrew its reservation in 2012. In
the case of the ICCPR, religion-based general reservations have been put forward by
Egypt, Israel, and Yemen. Saudi Arabia is the only country with a general reservation
to the ICERD.

Figure 2. General Reservations to Human Rights Treaties
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1.4.1.5.2. Specific religion-based reservations:

Religion-based reservations can be categorized into two types: general and specific.
General reservations, discussed above, apply to the treaty, making the state’s accept-
ance of all treaty obligations conditional upon compatibility with religious law (e.g.
“subject to Islamic Shariah”). Specific reservations, by contrast, identify and exclude
or modify treaty provisions that the state considers religiously problematic, whilst ac-
cepting the remaining provisions unconditionally.

Turning to those religion-based reservations that focus on articles or paragraphs of
the relevant treaty (and therefore limit or modify only certain specific obligations, as
acquired by the State), URG’s mapping exercise shows that, like general reservations,
specific reservations are distributed extremely unevenly both between and within the
core conventions. In other words, certain treaties and, within those treaties, certain
articles, attract far more religion-based reservations than do others. Indeed, a review
of URG's reservations map shows that some articles and provisions of certain treaties
are veritable ‘lightening rods’ for religion-based reservations.
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Figure 3. Core Provision of Human Rights Treaties*®

1.4.1.5.3. Withdrawal of religion-based reservations

In a trend with important positive implications for the universality of human rights
and the determination of States to strengthen their commitments and obligations

298 ali, Bagak, and Mariana Montoya. The March of Universality? Religion-Based Reservations to the
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under international human rights law, between 1991 and 2015, 22 States (all of them
OIC member States, except for Mauritius and Singapore) withdrew 127 religion-based
reservations to the core human rights treaties. Nine of the lifted reservations were gen-
eral reservations, and the rest were specific to certain treaty provisions.”’

Regarding specific reservations (see Figure 4), 17 States Parties have lifted 118
religion-based reservations - nearly all of them reservations to the CEDAW or CRC
(the exceptions being Pakistan’s withdrawal of nine reservations to the CAT and to
the ICCPR, in 2011). All but two (Singapore and Mauritius) of the 17 lifting States are
members of the OIC. The CRC has been the treaty with the largest number of lifted
specific religion-based reservations (over 60), followed by the CEDAW (over 40 with-
drawals). Only four specific reservations to the ICCPR and nine specific reservations
to the CAT have been lifted. No specific religion-based reservation to the CRPD or the
ICESCR has, to date, been withdrawn.

Figure 4. Withdrawn Specific Religion-Based Reservations by Country
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These implications are important because they show that States recognize the nega-
tive consequences of reservations for the domestic enjoyment of human rights and,
therefore, the importance of lifting them in line with UN Treaty Body recommenda-
tions and the ILC Guiding Principles.

It is also important because it suggests that where States have reflected on the rela-
tionship between universal human rights norms and domestic religious doctrine and
belief, for example, through inclusive domestic consultations, they have found there to
be no overarching incompatibility between the two.

On this last point, it is notable that nearly all case studies relating to the lifting of
religion-based reservations involve Muslim-majority States - a positive trend that ar-
gues against the notion, propagated by cultural relativists, religious conservatives, and
polemicists, that there is an inherent incompatibility between Islamic doctrine and
law, and universal human rights. This will be analyzed in more detail.

1.4.1.5.4. Successful models of reservation withdrawal: Case studies from Mus-
lim - majority states

Having examined the problematic aspects of religion-based reservations in the
preceding sections, it is essential to consider whether such reservations represent in-
surmountable barriers to full treaty implementation or whether they can be overcome
through domestic legal and social reform. State practice provides encouraging evidence
for the latter proposition. Several Muslim-majority states have successfully withdrawn
religion-based reservations following inclusive national consultations, demonstrating
that perceived incompatibilities between Islamic law and human rights obligations of-
ten reflect interpretative choices rather than fundamental doctrinal conflicts.

It has to be noted that the evidence is clear: where States engage in inclusive do-
mestic debates about the compatibility of national practices and laws (including where
those domestic norms are influenced by religion or tradition) with international hu-
man rights obligations and commitments, they tend to conclude that there is no inher-
ent contradiction and therefore that relevant reservations to the international human
rights treaties can be withdrawn.*®

Morocco's withdrawal of CEDAW reservations in 2008 exemplifies how structured
national dialogue can facilitate reservation withdrawal whilst maintaining social co-
hesion.*! The process began in 2003 with the establishment of the Royal Commis-
sion on Family Law Reform, which included religious scholars, women’s rights activ-
ists, legal experts, and civil society representatives.’** Crucially, the Commission was

300 Baderin, M. A. (2003). International Human Rights and Islamic Law. Oxford University Press, pp. 234-
267.

301 Sadiqi, F. (2016). “Women’s Rights in Morocco: From Legal Reforms to Social Change” Journal of
Middle East Women’s Studies, 12(2), 145-162
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mandated by King Mohammed VI to examine the compatibility of Islamic principles
with international human rights standards, providing religious legitimacy to the re-
form process.*”® The Commission conducted extensive consultations across Morocco's
regions, engaging with rural and urban communities, religious leaders, and women’s
organizations.” These consultations revealed that many perceived incompatibilities
between Islamic law and women’s rights were based on restrictive interpretations rath-
er than fundamental doctrinal conflicts. The Commission’s final report demonstrated
that progressive Islamic jurisprudence (ijtihad) could accommodate gender equality
principles, providing the theological foundation for reservation withdrawal.**® The
success of this model lay in its inclusive approach, religious legitimacy, and gradual
implementation, which allowed for social adaptation whilst maintaining cultural au-
thenticity.

Jordan’s phased approach to reservation withdrawal illustrates how incremental
reform can build momentum for comprehensive change.*® Beginning in 2007, Jor-
dan established the National Commission for Women, which initiated a systematic
review of CEDAW reservations through targeted consultations with specific stake-
holder groups.*” The Commission employed a strategy of ‘pilot reforms, implement-
ing changes in specific areas whilst maintaining reservations in others, allowing for
empirical assessment of reform impacts.*® This approach proved particularly effective
in addressing concerns about social disruption, as communities could observe that
legal reforms did not undermine family stability or religious values. The Commis-
sion’s work was supported by parliamentary committees that conducted public hear-
ings on specific reservation issues, creating transparent forums for debate. **Religious
leaders played a crucial role in this process, with the Ministry of Religious Affairs
commissioning scholarly opinions (fatwas) that supported gender equality within Is-
lamic frameworks.*!° Jordan’s eventual withdrawal of several reservations in 2017 was
preceded by comprehensive impact assessments demonstrating that reform enhanced
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rather than threatened social cohesion.

Across these successful cases, civil society organizations played pivotal roles in fa-
cilitating dialogue, providing technical expertise, and maintaining pressure for reform.
This demonstrates that withdrawal is not merely a governmental decision made in
isolation, but rather a process requiring sustained engagement between state institu-
tions and non-state actors. The involvement of civil society organizations is particu-
larly important in addressing the political and cultural concerns that often underpin
reservations in the first place.

In Morocco, the Association Démocratique des Femmes du Maroc (ADFM) served
as a bridge between government institutions and grassroots communities, translat-
ing complex legal concepts into accessible language and addressing community con-
cerns.’" International organizations provided crucial support through capacity-build-
ing programmes, comparative legal analysis, and financial resources for consultation
processes. However, the success of these initiatives depended critically on their fram-
ing as domestic reform processes rather than externally imposed changes, maintaining
national ownership whilst benefiting from international expertise.*’ The involvement
of religious institutions proved essential, with Islamic universities and scholarly coun-
cils providing theological legitimacy for reform initiatives.

1.4.1.5.5. Beyond legalism: The political context of reservations and withdrawal
mechanisms

These successful models suggest several key principles for effective reservation
withdrawal processes: the necessity of inclusive consultation that engages all relevant
stakeholders; the importance of religious and cultural legitimacy in societies where
faith plays a central role; the value of gradual implementation that allows for social
adaptation; and the critical role of empirical evidence in addressing concerns about
reform impacts.’’* However, the transferability of these models depends on specific
national contexts, including political systems, civil society capacity, and religious au-
thority structures.’' States considering reservation withdrawal can benefit from these
experiences by adapting consultation mechanisms to their particular circumstances
while maintaining the core principles of inclusivity, legitimacy, and evidence-based
decision-making. The success of these processes ultimately demonstrates that per-
ceived conflicts between religious tradition and universal human rights often reflect
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interpretative choices rather than fundamental incompatibilities, suggesting that
thoughtful dialogue can identify pathways for harmonization.

Existing literature on reservations to the core human rights conventions tends to
see them as an essentially legal concern - as a matter of international treaty law and
an area of contestation between States Parties. Taking their cue from this orientation,
members of UN Treaty Bodies and UN member States participating in the Universal
Periodic Review (UPR) have tended to adopt a highly legalistic or simplistic approach
to reservations, emphasizing their negative consequences for the integrity of the hu-
man rights conventions and the obligations of States.

Most of the reservations to human rights treaties are inherently and acutely po-
litical. They represent the outward, external manifestation of deeply sensitive politi-
cal questions related to the relationship between universal human rights norms and
national/local culture, religious beliefs, and traditions. They also reflect the final set-
tlement, or outward expression, of complex domestic debates between relevant stake-
holders (different government ministries, lawyers, religious leaders and NGOs) about
how best - to borrow language from operative paragraph 5 of the Vienna Declaration
and Programme of Action - to promote and protect all [universal, indivisible, inter-
dependent and inter-related] human rights and fundamental freedoms, while bearing
in mind ‘the significant of national and regional particularities and various historical,
cultural and religious backgrounds. After all, contrary to predominant contemporary
political and legal narratives, States are not unitary entities (usually seen as inter-
changeable with the government or the Executive), but rather complex ecosystems
made up of different, and often competing, interests and worldviews.

Any analysis of treaty reservations and their implications for questions of univer-
sality must start from such a nuanced understanding of the nature of States and the
intensely political character of national decision-making vis-a-vis the acceptance (or
lack thereof) of obligations under the international human rights treaties, if it is to be
useful and productive.

1.4.2. Evolution of Treaty Bodies Approach to Reservations

The approach of UN treaty bodies to reservations has changed over time. In the
1970s and 1980s, committees mainly looked at State reports and rarely checked if res-
ervations were legal, respecting State consent under the VCLT. In 1994, the Human
Rights Committee issued General Comment No. 24, in which it asserted the compe-
tence to determine the validity of reservations to the ICCPR by assessing their compat-
ibility with the treaty’s object and purpose. This assertion requires careful legal charac-
terization. General Comments are interpretative statements issued by treaty monitor-
ing bodies and do not themselves constitute sources of binding international law; they
possess neither the binding force of treaty provisions nor the authority of customary
international law. Rather, they derive their persuasive weight from the Committee’s
institutional role in interpreting the ICCPR. The fact that the Committee’s claim to
assess reservations was not met with significant objection from states parties suggests
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acquiescence to this function, effectively establishing it as an accepted practice within
the ICCPR system. Since then, bodies like CEDAW and the CRC have carefully re-
viewed reservations that weaken core treaty provisions, strengthening the universality
and effectiveness of human rights obligations.

1.4.2.1. Early Reluctance to Scrutinize Reservations

In the early decades of the UN treaty body system, during the 1970s and 1980s,
supervisory committees generally took a cautious approach to reservations.’®* They
mainly focused on examining State reports rather than assessing the legal permis-
sibility of reservations.’'® Contemporary accounts note that committees were often
reluctant to interpret and apply core substantive obligations, which resulted in lim-
ited scrutiny of reservations, even when these were broad or unclear.’"” This cautious
stance reflected both the committees’ original design, created primarily to monitor
implementation through reporting, and the international law framework of the time,
which left evaluation of reservations largely to States, through objections, or to the In-
ternational Court of Justice in principle. It has also been observed that when the VCLT
was concluded, there was not yet a dense network of human rights treaties with spe-
cialized monitoring bodies.*® It is therefore unsurprising that early committees hesi-
tated to take on a role that was not explicitly set out in their constitutive instruments.

This early deference reflected the importance of State consent under the Vienna
regime. Under that system, the main legal check on reservations, the “object and pur-
pose” test, was enforced by other States through objections, rather than by independ-
ent bodies. The International Law Commission’s later Guide to Practice and commen-
taries document this approach, showing how questions about who could determine
incompatibility remained contested and how the authority of monitoring bodies was
uncertain. In this context, committees often accepted extensive, religion-based, or
constitutional reservations in discussions with States, but rarely made formal determi-
nations about their permissibility or legal effect.** Scholars from the period also note
that sweeping reservations were common and largely unchecked, raising concerns
about fragmentation and weakening the integrity of treaties.’
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1.4.2.2. Human Rights Committee and General Comment No. 24

The adoption of General Comment No. 24 by the Human Rights Committee in
1994 was an important step in the development of international human rights law,
especially regarding reservations to the International Covenant on Civil and Political
Rights (ICCPR). Before this, the general approach under the Vienna Convention on
the Law of Treaties was that reservations were allowed unless other States objected.
This system placed the responsibility on individual States to judge whether a reserva-
tion was acceptable, which could create inconsistencies and weaken the uniform ap-
plication of human rights standards. General Comment No. 24 clarified that the Com-
mittee itself has the authority to assess whether a reservation is compatible with the
object and purpose of the Covenant.®! It also introduced the “severability doctrine,”
which holds that if a reservation is found incompatible, it should be considered void
while the rest of the treaty remains in effect for the reserving State.*? This approach
underscores the primacy of the Covenant’s objectives over individual reservations and
highlights the special character of human rights treaties, which goes beyond ordinary
bilateral agreements.

The Committee’s position was met with criticism from several States, including
the United States, the United Kingdom, and France.*” These countries contended that
the Committee overstepped its mandate, as the ICCPR did not explicitly grant it the
authority to assess reservations. They argued that such determinations should remain
within the purview of State parties or, in certain cases, the International Court of Jus-
tice.?* Despite these objections, the Committee’s General Comment No. 24 has been
influential in shaping the discourse on reservations to human rights treaties. It has
been cited in various legal analyses and has contributed to the evolving understanding
of the interplay between State sovereignty and the universality of human rights obliga-
tions. While the enforcement of the Committee’s views remains a subject of debate,
the adoption of General Comment No. 24 represents a pivotal moment in the ongo-
ing effort to ensure that reservations do not undermine the fundamental principles of
international human rights law.
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1.4.2.3. Current Status of Treaty Bodies

After the Human Rights Committee issued General Comment No. 24, other UN
treaty bodies started taking a firmer approach toward reservations, particularly those
that seemed to weaken the core principles of their conventions. This change reflected
a growing consensus that broad, vague, or incompatible reservations should not be
allowed, as they undermine the purpose of the treaties.

The Committee on the Elimination of Discrimination against Women (CEDAW
Committee) has been especially vocal against reservations to Articles 2 and 16 of the
Convention on the Elimination of All Forms of Discrimination against Women.*”
These articles are fundamental because they require States to eliminate discrimina-
tion against women in all areas of life, including marriage and family matters. The
CEDAW Committee has consistently maintained that reservations to these core provi-
sions are incompatible with the object and purpose of the Convention.*? For example,
reservations to Article 2, which obliges States to adopt laws and measures to eliminate
discrimination, are considered impermissible because they weaken the Convention’s
effectiveness. Likewise, reservations to Article 16, which ensures equality in marriage
and family relations, have been judged inconsistent with the Convention’s objectives.

The Committee on the Rights of the Child (CRC Committee) has also raised con-
cerns about reservations that limit the application of the Convention on the Rights
of the Child.*” The Committee has emphasized that the Convention’s provisions are
interconnected and indivisible, and that any reservations that exclude or alter the le-
gal effect of key provisions are incompatible with the object and purpose of the Con-
vention. In its General Comment No. 5, the Committee highlighted that reservations
should not be made to provisions that are essential for protecting children’s rights.>*

The practice of treaty bodies in reviewing reservations has helped clarify the limits
of acceptable reservations, reinforcing the core objectives of human rights treaties. By
examining whether reservations align with treaty purposes, committees such as CE-
DAW and CRC have strengthened the normative framework and guided States toward
more consistent compliance.

The practice of treaty bodies in reviewing reservations has helped clarify the limits
of acceptable reservations, reinforcing the core objectives of human rights treaties.
By examining whether reservations align with treaty purposes, committees such as
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CEDAW and CRC have strengthened the normative framework and guided States to-
ward more consistent compliance.”

Treaty monitoring bodies have developed sophisticated institutional mechanisms
for assessing reservation compatibility, though these operate within significant struc-
tural constraints.**® The CEDAW Committee employs a multi-stage review process
that begins with preliminary examination during the state reporting procedure, fol-
lowed by detailed analysis in concluding observations, and culminating in specific
recommendations for reservation withdrawal.®* This process is exemplified in the
Committee’s systematic approach to reviewing Morocco's reservations, where it en-
gaged in sustained dialogue over multiple reporting cycles, ultimately contributing
to Morocco’s decision to withdraw its reservations in 2008.>2 The Committee on the
Rights of the Child has developed parallel mechanisms, including thematic discus-
sions on reservation impacts and the integration of reservation analysis into its general
comments.*** However, these bodies face fundamental limitations in their authority, as
they lack binding enforcement powers and must rely on persuasion, peer pressure, and
reputational mechanisms to influence state behavior.

Treaty bodies have progressively developed sophisticated jurisprudential frame-
works for assessing reservation validity, moving beyond formal legal analysis to exam-
ine substantive impacts on treaty effectiveness.”* The CEDAW Committee’s General
Recommendation No. 28 on core obligations represents a landmark development, es-
tablishing that reservations to Articles 2 and 16 are presumptively incompatible with
the treaty’s object and purpose due to their central role in eliminating discrimina-
tion.** This approach reflects what Schabas terms “substantive compatibility analy-
sis,” whereby committees examine not merely the formal language of reservations but
their practical effect on treaty implementation.* The Committee on the Rights of the
Child has adopted a similar methodology in its General Comment No. 5, establishing
that reservations must be assessed against the Convention’s four general principles:
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non-discrimination, best interests of the child, right to life and development, and re-
spect for the views of the child*”. These developments reflect what scholars have char-
acterized as a process of “soft law crystallization”, whereby treaty body interpretations
gradually acquire normative authority despite their formally non-binding character.**
C. Redgwell observes that treaty monitoring bodies have developed sophisticated ju-
risprudence on reservation compatibility that, whilst not formally binding, exerts sig-
nificant influence on state practice and interpretive standards.’®

Despite these normative advances, treaty bodies encounter persistent challenges
in translating legal analysis into practical state compliance. The absence of binding
authority means that even well-reasoned determinations of reservation incompatibil-
ity may be ignored by states, as demonstrated by the continued maintenance of broad
reservations by countries such as Saudi Arabia and Brunei despite repeated commit-
tee criticism.*® Furthermore, the political sensitivity surrounding reservations creates
what scholar K. Korkelia terms “diplomatic constraints”, whereby committees must
balance legal rigor with the need to maintain constructive dialogue with states.’*! This
tension is particularly acute in cases involving religious or cultural justifications for
reservations, where committees must navigate between universal human rights prin-
ciples and respect for cultural diversity. The case of Singapore’s persistent reservation
to CEDAW Article 9(2) illustrates this challenge, as the Committee has repeatedly
found the reservation incompatible, whilst Singapore maintains its position based on
constitutional and policy considerations.**

In response to these challenges, treaty bodies have developed innovative proce-
dural approaches to enhance their effectiveness in addressing reservations. The CE-
DAW Committee has pioneered the use of “constructive dialogue” sessions specifically
focused on reservation issues, creating a dedicated space for detailed examination of
state justifications and alternative approaches.** The Committee has also developed
follow-up procedures that specifically monitor progress on reservation withdrawal,
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creating sustained pressure for compliance.*** Additionally, treaty bodies have increas-
ingly coordinated their approaches to reservations, with the Inter-Committee Meeting
serving as a forum for sharing best practices and developing consistent interpretative
approaches.** The Committee on the Rights of the Child has introduced thematic re-
porting requirements that specifically address the impact of reservations on children’s
rights, forcing states to justify their positions with concrete evidence rather than ab-
stract legal arguments.*

The current system’s limitations have prompted extensive scholarly and institu-
tional discussion regarding potential reforms to enhance treaty body effectiveness in
addressing reservations. Proposals include the establishment of a centralized reserva-
tion review mechanism, the development of binding interpretative authority for treaty
bodies, and the creation of inter-state complaint procedures specifically addressing
reservation abuse.*” However, these proposals face significant political obstacles, as
states remain reluctant to surrender sovereignty over reservation policy. The ongoing
reform process within the UN human rights system presents opportunities for ad-
dressing these limitations, though progress remains slow and politically contentious.***
As W. Kilin and J. Kiinzli observe, “the fundamental tension between state sovereignty
and universal human rights protection continues to constrain the development of
more effective mechanisms for ensuring reservation compatibility.”**

The practice of human rights treaty monitoring bodies demonstrates that, despite
significant advances in normative clarity regarding reservation compatibility, struc-
tural constraints and political resistance from states remain the principal obstacles to
effective human rights protection. Treaty bodies have developed sophisticated practice
on reservation compatibility but lack enforcement authority to invalidate reservations
or compel their withdrawal. Moreover, states frequently resist treaty body determina-
tions, declining to modify reservations even when expressly requested to do so. This
enforcement gap - between normative clarity and practical effectiveness - undermines
treaty integrity and perpetuates a system in which formal prohibition of incompatible
reservations coexists with practical inability to remedy violations of that prohibition.
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PART II. EFFECTIVENESS OF THE CURRENT REGULATIONS

The previous chapter outlined the legal framework governing reservations to in-
ternational human rights treaties. Building on that foundation, this chapter examines
how effective these regulations have been in practice. Whilst international law sets out
rules on the formulation and permissibility of reservations, scholars and practitioners
debate their actual impact on human rights protection. Central to this debate are ques-
tions about whether reservations undermine treaty universality, whether monitoring
bodies possess adequate mechanisms to address invalid reservations, and whether the
current system of state objections provides sufficient safeguards against incompatible
reservations.

This chapter evaluates the effectiveness of existing mechanisms, particularly the
VCLT and the monitoring role of treaty bodies, in addressing incompatible reserva-
tions. It further highlights the persisting gaps and limitations, explores the tension be-
tween state sovereignty and universal human rights, and considers potential strategies
for strengthening oversight and ensuring greater compliance.

2.1. Assessing Regulatory Effectiveness of Human Rights Treaties

Assessing the regulatory effectiveness of human rights treaties in the context of res-
ervations requires an appropriate normative benchmark. This analysis adopts the “ob-
ject and purpose” test enshrined in Article 19(c) of the VCLT as the primary criterion
for effectiveness. This test has been consistently applied by treaty bodies and scholars
as the authoritative standard for determining the permissibility of reservations.’® A
reservation undermines treaty effectiveness when it frustrates the treaty’s object and
purpose by:

Nullifying core obligations: The reservation eliminates or substantially dimin-
ishes obligations that are central to the treaty’s protective function (e.g., reservations
to CEDAW Article 16 on equality in family relations, which is fundamental to gender
equality).

Creating indeterminate obligations: The reservation renders the scope of state
obligations so vague or conditional that neither the reserving state, other states parties,
nor rights-holders can determine what legal protections apply.

Fragmenting universality: The reservation creates such significant divergence in
obligations between reserving and non-reserving states that the treaty no longer func-
tions as a universal instrument with consistent standards.

Additionally, effectiveness is assessed by reference to the treaty’s monitoring
mechanisms: a reservation undermines effectiveness if it prevents treaty bodies from
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8; see also International Law Commission, Guide to Practice on Reservations to Treaties (2011), UN Doc.
A/66/10, Guidelines 3.1.5-3.1.13.
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performing their supervisory functions by obscuring the legal obligations against
which state conduct should be assessed. Applying these criteria, reservations to hu-
man rights treaties, particularly those targeting core provisions, significantly under-
mine the universality and effectiveness of these instruments. Using CEDAW as a key
example, this section examines how such reservations weaken protections, perpetuate
inequality, and elicit responses from treaty bodies aimed at safeguarding fundamental
rights

2.1.1. How Reservations Undermine Universality and Treaty Effectiveness

Reservations to provisions that are central to the object and purpose of a treaty, or
necessary for achieving its aims, weaken its effectiveness and limit its ability to fully
protect human rights.

In the author’s view, when States parties enter extensive reservations to core provi-
sions, the treaty’s ability to establish universal minimum standards is compromised.
Without full adherence, the protection of rights becomes uneven and fragmented
across jurisdictions. E.g. broad reservations to CEDAW Articles 2 and 16 face a fun-
damentally different level of protection than those in States without such reservations,
creating a hierarchy of rights that contradicts the principle of universality. The CE-
DAW Committee has clearly expressed concern over reservations to Articles 2 and 16,
considering them contrary to the Convention’s object and purpose.®!

Many countries justify their reservations by citing their cultural traditions, reli-
gious principles, or constitutional provisions. However, when these reservations are
broad in scope, especially those based on religious law, they go beyond merely ad-
justing obligations. Such reservations reduce the level of protection guaranteed under
the human rights treaties, create inconsistencies in their application, and ultimately
weaken the overall integrity and authority of the human rights treaty system.*? Specif-
ically in the context of CEDAW, a comprehensive study of state practice shows a strong
link between reservations to core substantive articles and weaker progress on women’s
rights. In countries that have entered such reservations, gender equality in areas such
as family life and marriage often lags behind.*** This is the case even when those coun-
tries actively engage with treaty bodies, which shows that participation alone cannot
overcome the negative impact of reservations.**
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2.1.2. Real-World Impacts and Treaty Body Responses

The impact of reservations on human rights treaties can be seen around the world.
Consider Bangladesh, where longstanding reservations to CEDAW, mainly based on
religious and family law, have slowed progress toward gender equality. Even today,
legal loopholes restrict Hindu women from obtaining divorce, and women continue
to face unequal inheritance rules. This shows how reservations can entrench discrimi-
nation and prevent the full realization of women’s rights.*> Egypt provides another
compelling illustration, having maintained reservations to CEDAW Articles 2, 9(2),
16, and 29 since ratification in 1981, These reservations, justified on grounds of
compatibility with Islamic Sharia law, have perpetuated gender-based discrimination
in nationality laws, where Egyptian women married to foreign nationals face restric-
tions in transmitting citizenship to their children, unlike Egyptian men®*’. Addition-
ally, personal status laws continue to favor men in matters of divorce, child custody,
and inheritance, demonstrating how broad reservations can systematically undermine
treaty objectives®. Saudi Arabia’s extensive reservations to CEDAW illustrate the most
restrictive approach, with a general reservation stating that the Kingdom will com-
ply with CEDAW provisions only insofar as they do not conflict with Islamic Sha-
ria law*®. This sweeping reservation has historically justified the male guardianship
system, restrictions on women’s mobility, employment limitations, and unequal treat-
ment in legal proceedings®*. Whilst recent reforms have addressed some of these is-
sues, the underlying reservation framework continues to provide legal justification for
gender-based restrictions®!. Singapore’s reservations to CEDAW Articles 2(f), 9(2),
and 16(1)(g) demonstrate how even developed nations use reservations to maintain
discriminatory practices®?. The reservation to Article 9(2) has prevented Singaporean
women from automatically conferring citizenship to foreign-born children on equal
terms with men, whilst the reservation to Article 16(1)(g) has maintained different
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surname conventions for married couples, reflecting deeper patriarchal assumptions
about family structure®®. Israel’s reservations to CEDAW, particularly regarding per-
sonal status matters governed by religious law, have created a dual legal system where
civil equality coexists with religious-based discrimination®*. Orthodox Jewish women
face restrictions in obtaining religious divorces, whilst Muslim and Christian women
encounter different sets of limitations under their respective religious legal systems,
illustrating how reservations can fragment women’s rights protection within a single
jurisdiction®®. The United States presents a unique case, having signed but not ratified
CEDAW, partly due to concerns about potential conflicts with constitutional federal-
ism and existing legal frameworks**. This non-ratification, “whilst not technically a
reservation, illustrates how domestic constitutional or legal considerations can pre-
clude engagement with international treaty regimes”**” It should be emphasized that
non-ratification does not indicate the absence of domestic legal protections for wom-
ens rights. Rather, it highlights the absence of international monitoring and account-
ability mechanisms that treaty participation would entail. “These examples collectively
demonstrate that reservations to human rights treaties, whilst representing legitimate
exercises of state sovereignty grounded in the consent-based nature of international
law, raise significant questions from the perspective of international treaty law itself”>
States that become parties to human rights treaties, and indeed, states that formulate
reservations to such treaties, operate within an established international legal frame-
work to which they have consented, including the principles enshrined in VCLT. The
analysis that follows does not suggest that reserving states necessarily maintain dis-
criminatory practices or that non-ratification indicates poor domestic human rights
protection. Rather, it examines whether specific reservations, regardless of whether
they are grounded in cultural, religious, or legal considerations, comply with the in-
ternational legal standards that the reserving states themselves have accepted, and
whether such reservations undermine the coherence and effectiveness of the treaty
regime as measured against the rules of international treaty law.

Furthermore, despite these entrenched practices, treaty bodies such as the CEDAW
Committee continue to call on states to review and withdraw harmful reservations.
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The Committee stresses that reservations to core provisions weaken the effectiveness
of the Convention and prevent women from enjoying equal rights in practice. For ex-
ample, Nepal and Japan have both received formal recommendations urging them to
amend or withdraw reservations that are inconsistent with their treaty obligations.>®
The Committee on the Rights of the Child follows a similar approach. During periodic
reviews, it questions states about the scope and impact of their reservations, highlights
their incompatibility with the object and purpose of the Convention, and encourages
their withdrawal even when states defend them by pointing to constitutional or reli-
gious norms.””

As established earlier, the power of treaty bodies remains largely persuasive rather
than binding. They can highlight inconsistencies between reservations and treaty ob-
ligations, issue recommendations, and apply normative pressure on states, but they do
not have the legal authority to force withdrawals. Their influence depends on creating
international visibility, shaping public opinion, and reinforcing pressure from within
the state.

2.2. Evolution of regulation:

Previous chapters of the dissertation established that the VCLT provides the foun-
dational framework for reservations, including the “object and purpose” test in Article
19(c). However, as the preceding analysis has demonstrated, this framework proves
inadequate when applied to human rights treaties. The problems identified throughout
this dissertation - vague standards, contested treaty body authority, inconsistent state
practice, and monitoring gaps are not merely implementation failures but reflect struc-
tural deficiencies in the VCLT regime itself when applied to instruments designed to
protect individuals rather than regulate inter-state relations.

Since the VCLT’s adoption in 1969, international bodies and scholars have repeat-
edly identified these deficiencies and called for reforms. The International Law Com-
mission’s work on reservations, the Human Rights Committee’s General Comment
No. 24, and numerous academic proposals have all sought to strengthen reservation
regulation. Yet fundamental problems persist: the “object and purpose” test remains
vague and subjectively applied; no substantial authoritative mechanism exists for de-
termining reservation validity; and states continue to enter broad reservations that un-
dermine treaty effectiveness. This section examines why previous reform efforts have
failed to resolve these systemic problems and what more comprehensive approaches
might be necessary.
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2.2.2. Reform approaches: Addressing systemic gaps in reservations’
regulation

The preceding analysis has identified multiple deficiencies in the current system
for regulating reservations to human rights treaties: the vagueness of the “object and
purpose” test, the absence of authoritative assessment mechanisms, contested treaty
body competence, and the inadequacy of the inter-state objection system for protect-
ing individual rights. These problems are not merely theoretical concerns but manifest
in concrete consequences: states continue to enter reservations that undermine core
treaty obligations, treaty bodies lack clear authority to address incompatible reserva-
tions, and individuals lose protections despite being the intended beneficiaries of hu-
man rights instruments.

The fundamental challenge is structural. Under the VCLT, Articles 19 to 23 estab-
lish a framework designed primarily for reciprocal inter-state treaties, where parties
negotiate mutual obligations and objections serve to rebalance commitments.*”"”This
system proves inadequate when applied to human rights treaties, which are non-recip-
rocal in nature and aimed at protecting individuals rather than regulating inter-state
relations”*? In ordinary treaties, if State A objects to State B reservation, treaty rela-
tions between them may be modified or precluded; this bilateral adjustment does not
affect other parties. In human rights treaties, however, the main purpose is to protect
individuals within the reserving state’s jurisdiction -they are the true beneficiaries.
When a state enters a reservation that undermines core protections, individuals lose
rights regardless of whether other states object. The result is a structural flaw: there is
no central authority to assess whether a reservation is valid, and there are no clear con-
sequences when a reservation directly contradicts the object and purpose of the treaty.

Moreover, the “object and purpose” test in Article 19(c) VCLT, whilst establishing
the fundamental standard for reservation permissibility, requires further specification
when applied to the characteristics of human rights treaties, as the phrase is not clearly
defined and treaty texts themselves rarely explain it. This lack of clarity means that
states and monitoring bodies often reach divergent conclusions about compatibility,
weakening predictability and making it difficult to identify and challenge problematic
reservations at an early stage.

Recognizing these deficiencies, international bodies, scholars, and legal practition-
ers have proposed various reforms over several decades. These reform proposals can
be categorized into three principal approaches, each addressing different aspects of the
systemic gaps identified above:

1. Interpretative clarification: This approach seeks to develop clearer criteria for
applying the “object and purpose” test without altering the VCLT framework itself.
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Examples include the International Law Commission’s Guide to Practice on Reser-
vations to Treaties (2011), which provides detailed guidelines for assessing reserva-
tion compatibility*”® and treaty body General Comments, such as the Human Rights
Committee’s General Comment No. 24 (1994), which articulate standards specific to
human rights treaties.””* These interpretative instruments aim to reduce the vagueness
of existing standards through authoritative guidance, enabling more consistent appli-
cation across different contexts. However, as discussed above, such guidance remains
non-binding and has not achieved universal state acceptance, limiting its effectiveness
in practice.

2. Institutional strengthening: This approach focuses on enhancing treaty body
authority and developing procedural mechanisms for systematic reservation assess-
ment. Proposals include establishing mandatory review procedures whereby treaty
bodies would examine all reservations upon deposit, developing advisory opinion
mechanisms that would allow treaty bodies to issue authoritative determinations on
reservation compatibility, and strengthening monitoring through more rigorous scru-
tiny during the state reporting process.”*This approach accepts the existing VCLT
framework but seeks to fill gaps through enhanced institutional practice and clearer
procedural rules. The challenge, as evidenced by the General Comment No. 24 contro-
versy, is that institutional assertions of competence without explicit treaty foundation
remain vulnerable to state challenge.

3. Structural reform: This approach advocates for amending treaty provisions or
adopting optional protocols to establish binding procedures for determining reserva-
tion validity and specifying legal consequences for incompatible reservations. Propos-
als include creating an international judicial mechanism with competence to adjudi-
cate reservation disputes, requiring mandatory acceptance of treaty body competence
to assess reservations as a condition of treaty ratification, and developing specific pro-
tocols for individual human rights treaties that would clarify permissible and imper-
missible reservation subjects.””® Whilst structurally the most comprehensive approach,
these proposals face significant political obstacles, as they require either widespread
treaty amendment or negotiation of new protocols - processes requiring state consent
that may be difficult to obtain given sovereignty concerns.

These three reform approaches represent the principal strategies proposed in aca-
demic literature and institutional practice for addressing the systemic deficiencies in
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reservation regulation. Each approach embodies different assumptions about the bal-
ance between treaty integrity and state sovereignty, and each of them faces distinct
political and legal obstacles to implementation. Whilst these approaches offer poten-
tial pathways towards more effective regulation, their necessity and urgency can only
be fully appreciated by examining the concrete consequences of the current system’s
failures for human rights protection.

2.3. The Need for Reforms

Despite the rules established under the VCLT and the guidance provided by treaty
bodies, the regulation of reservations to human rights treaties remains inconsistent
and often ineffective. Many states continue to enter reservations that conflict with the
object and purpose of treaties such as the ICCPR, CEDAW, and CRC, weakening their
universality and practical effect. In response to these challenges, international bodies,
scholars, and legal practitioners have increasingly called for reforms, including clearer
guidelines for formulating reservations and stronger oversight mechanisms to prevent
incompatible reservations from undermining the protection of fundamental human
rights.

2.3.1. Institutional constraints on effective oversight: General Comments
No. 24: controversy

The issuance of General Comment No. 24 received varied responses from states
parties to the ICCPR. Some states, including the United States and the United King-
dom, raised concerns about the Committee’s authority to declare reservations inva-
lid.*”” They argued that such decisions should be made collectively by states parties,
rather than by a treaty body. These states maintained that their existing reservations
were consistent with the treaty’s object and purpose and therefore should continue to
be considered valid.?” This divergence in responses highlights the tension between the
Committee’s interpretative role and the sovereignty of states in defining the scope of
their obligations under international treaties. It also illustrates the wider debate over
the authority of treaty bodies in monitoring and enforcing state compliance with hu-
man rights standards.

It is important to note that whilst these objections represented a minority view nu-
merically, they raised significant questions about the legal basis for treaty body com-
petence in reservation assessment. The objections came from major treaty parties and
highlighted a genuine theoretical tension between two legitimate concerns: protecting
treaty integrity (the Committee’s position) and respecting state consent (the objecting
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states’ position). The fact that most states did not object suggests implicit acceptance
of the Committee’s role, yet the existence of formal objections demonstrates that this
authority is not uncontroversial and lacks an explicit treaty foundation.

This debate reveals that reliance on treaty body General Comments alone cannot
resolve the fundamental challenges posed by incompatible reservations. Whilst such
interpretative statements provide valuable guidance, they lack binding force and re-
main subject to state contestation. Meaningful reform must therefore address the root
cause: the absence of clear, authoritative mechanisms for determining reservation va-
lidity and establishing the legal consequences of incompatibility. The other sections of
this dissertation examine potential reform approaches that could provide such mecha-
nisms whilst respecting the foundational principle of state consent.

2.3.2. The ILC Guide and Reform of Reservations

The International Law Commission (ILC) recognized that inconsistent practices
regarding reservations to treaties posed a significant challenge to the effectiveness and
universality of international law. In response, the ILC developed the Guide to Practice
on Reservations to Treaties in 2011, offering comprehensive recommendations to help
states formulate, communicate, and assess reservations clearly and consistently. The
Guide stresses that reservations must be specific,”” transparent, and fully compatible
with the object and purpose of the treaty.’® It also provides guidance on how treaty
bodies and other states should evaluate reservations, aiming to prevent states from
undermining treaty obligations while still allowing flexibility to accommodate legiti-
mate domestic legal or cultural considerations.*! By establishing these standards, the
Guide seeks to enhance predictability, promote accountability, and support the overall
integrity of the international treaty system.

The Guide also sets out the responsibilities of treaty depositaries in receiving, re-
cording, and notifying reservations to other states parties, thereby ensuring that all
participants are informed of any limitations or conditions attached to a treaty’s rati-
fication.*? By creating a standardized framework for how reservations are managed,
the ILC aimed to harmonize state practice and minimize disputes arising from vague
or incompatible reservations. It also addresses the legal consequences of reservations,
including how they affect the rights and obligations of both the reserving state and
other states parties.*® It underscores that incompatible reservations may be objected
by states or international organizations, thereby protecting the integrity and
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universality of human rights treaties.*®* Overall, the ILC’s 2011 Guide represents a sig-
nificant step toward bridging the gap between legal theory and practical application,
providing states and treaty bodies with clearer guidance for managing reservations.

2.4. Scientific Limitations

The regulation of reservations to human rights treaties faces not only legal difficul-
ties but also practical limitations, which highlight the gap between what international
law prescribes in theory and what states are willing to implement in practice. While
international law stresses the universality of human rights and seeks to restrict reser-
vations that weaken the core purpose of a treaty, political, constitutional, and cultural
realities within states often prevent these ideals from being fully achieved. As a result,
even strong legal frameworks encounter resistance when they clash with questions of
state sovereignty, domestic political priorities, or deeply rooted cultural and religious
norms. This section examines how these factors together create significant obstacles to
the effective enforcement of human rights treaties.

2.4.1. Theoretical ideals vs. sovereignty concerns

The theoretical tension between universal human rights protection and state sov-
ereignty, discussed above in this dissertation, translates into practical challenges in the
reservation context. States formulate reservations claiming they are necessary to pre-
serve sovereignty and accommodate domestic legal frameworks; human rights advo-
cates argue that such reservations undermine the universal applicability of fundamen-
tal rights. The existing legal framework, the “object and purpose” test in Article 19(c)
of VCLT provides only limited guidance for resolving this tension. The tests inherent
vagueness allows states and treaty bodies to reach divergent conclusions about the
same reservation, perpetuating inconsistency and legal uncertainty. This demonstrates
that reform efforts must grapple not merely with abstract principles, but with the prac-
tical operationalization of those principles through clearer criteria and procedures.

R. Moloney has explained this tension by noting that flexible rules on reserva-
tions promote universality by encouraging greater participation of states, but at the
same time, they allow broad reservations that weaken the substance of human rights
treaties.” In theory, the object and purpose test under Article 19(c) of the Vienna
Convention is meant to prevent overly broad reservations by ensuring that states can-
not exclude obligations that undermine the core aims of a treaty. In practice, however,
states often interpret their own reservations through the lens of sovereignty, insist-
ing that treaties should adapt to their internal laws or cultural traditions.’* Under
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CEDAW, for instance, several states have entered sweeping reservations by invoking
‘Islamic law’ or domestic legal frameworks, which in effect remove or limit key obliga-
tions and weaken the treaty’s protective scope.*’

This conflict between theory and sovereignty is a fundamental challenge. In prin-
ciple, the object and purpose test provides a clear standard for assessing reservations,
but in practice, states exercise discretion in deciding whether their own reservations
are permissible. As a result, treaty bodies and international law strive to uphold uni-
versal standards, while state sovereignty concerns frequently weaken both the enforce-
ability of obligations and the consistency of treaty application across states.

2.4.2. Practical difficulties in determining compatibility and consequences
of non-ratification

Beyond VCLT, it should be analyzed in more detail who else besides the state par-
ties has the authority to decide whether a reservation is compatible with a treaty’s
object and purpose. As R. Moloney notes, the European Court of Human Rights has
developed the ‘severability approach, which removes incompatible reservations while
still keeping the state bound to the treaty.’® However, this approach has not been con-
sistently followed in other treaty systems, so there is no universal solution. The absence
of a standardized mechanism creates uncertainty and weakens the consistent enforce-
ment of human rights treaties.”

This ambiguity creates two major problems: states can disregard the opinions of
treaty bodies, and even when a reservation is found to be incompatible, it often con-
tinues to operate in practice. In addition to that, domestic political realities and cul-
tural aspects of the state have often determined how states approach human rights
treaties. For example, Kuwait entered a sweeping declaration under the ICCPR stating
that rights would apply only within the framework of Kuwaiti law.*** This was strongly
criticized by many states and condemned by the Human Rights Committee, yet the
reservation remained in place. A similar situation occurred with Saudi Arabia, which
made a broad reservation to CEDAW based on its compatibility with Islamic law.*”!
The reservation was widely viewed as defeating the very purpose of the treaty, but it
also remained effective. These cases show how weak enforcement mechanisms allow
problematic reservations to persist. Such gaps also encourage states to avoid ratifica-
tion when they fear being bound by obligations they consider politically or culturally
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sensitive. The United States provides a clear example. It remains one of only six coun-
tries, alongside Iran, Somalia, and Sudan, that have not ratified CEDAW.**? Con-
servative Opposition within the United States has mainly focused on concerns about
sovereignty, including fears that treaty bodies such as the CEDAW Committee could
override domestic law or influence sensitive matters like reproductive rights.*? In ad-
dition, domestic political hurdles, particularly the high ratification threshold in the
U.S. Senate, have made ratification even more difficult.’®* These highlight the practical
limitations in the full implementation of reservations.

2.5. Potential Mitigation Strategies

Addressing reservations to human rights treaties like CEDAW requires more than
legal rules. Real progress depends on civil society, which must engage governments,
religious leaders, and the public to challenge discriminatory practices. Experience
shows that demanding withdrawal of reservations is not enough; instead, change
comes through dialogue, awareness, and alliances with reform-minded actors. This
section will explore how domestic advocacy and international engagement have been
used to push states toward reform.

2.5.1. Recommendations for Reservations on CEDAW

Out of all international human rights treaties, CEDAW is the one with the most res-
ervations.” To generate real change across society and in law, to align them with the
protection of women’s rights, civil society groups must use that space/use the levelled
playing field to press governments (as well as other groups such as religious leaders) to
remove discriminatory laws and to fully promote and protect the rights of women. It
was noted that it does not tend to work for NGOs or Treaty Body members to simply
demand that States lift reservations because they hurt human rights (even if they do).
Rather, NGOs and Treaty Body members must begin a dialogue with the government
to understand the views, laws, and practices that underpin the reservations, and then
be open to discussing those underlying concerns.*® At the same time, NGOs should
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engage society as a whole, to confront relevant interpretations of religious doctrine- as
seen through the eyes of the people - and to begin to shift mind-sets.

In other cases, a focus on the States’ international human rights obligations and on
relevant reservations can act as the starting point for a conversation between women’s
rights defenders and progressive elements within national administrations. These el-
ements can then become allies in driving through reforms and related educational
campaigns and thereby circumvent more religiously conservative parts of the system.
There was a wide recognition that it may take many years before a State moves to lift
its reservations. Although, in principle, lifting reservations is a relatively straightfor-
ward process under international law (requiring only a simple notification to the UN
Secretary-General), in practice, at the domestic level, it is extremely challenging. For
it to happen, civil society, sympathetic politicians and civil servants, religious leaders,
and lawyers need to come together to build domestic processes of reform. And those
processes must serve to shift and lock-in societal changes in attitude, as well as (and in
parallel with) amending laws.

Again, it is important, from the perspective of civil society groups, especially those
promoting women’s rights in heavily patriarchal societies, to shape advocacy cam-
paigns that fit with, and work in, the specific national context. It is also important to
emphasize that these campaigns are not challenging Islam itself (or, linked with this,
are not necessarily arguing for secularism), but are rather seeking to debate and con-
sider societal interpretations of certain tenets or precepts of Islam. This is especially
the case in countries where all religious leaders and most senior government officials
are men. As one activist reminded colleagues: ‘it is essential to always keep in mind
that the source of discrimination is not religion itself, but rather conservative interpre-
tations of relevant religious texts.”’

Finally, the development of effective advocacy strategies necessitates that women’s
rights defenders establish comprehensive national networks and coalitions. As articu-
lated by practitioners in the field, successful implementation of women's rights initia-
tives requires the cultivation of strategic alliances across multiple sectors of society,
including governmental institutions, religious establishments, media organizations,
and legal frameworks. The collaborative approach recognizes that isolated advocacy
efforts are insufficient to achieve systemic change. This multi-stakeholder engagement
encompasses a broad spectrum of institutional actors, including federal and local gov-
ernment officials, elected representatives, parliamentarians, National Human Rights
Institutions (NHRIs), civil society organizations operating in complementary sectors,
educational professionals, religious leadership, and media practitioners*. Such cross-
sectoral coalition-building reflects the understanding that sustainable progress in
women’ rights requires coordinated efforts that transcend traditional organizational
and sectoral boundaries.

Engaging with and finding allies in the judiciary has proven to be a successful
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strategy in some MENA countries.® For example, in Tunisia, before recent reforms,
the personal status code denied women guardianship and custody rights for their chil-
dren, based on a restrictive interpretation of Sharia law. However, in 1993, a ruling by
the Supreme Court determined that the law was discriminatory and thus contrary to
the Constitution and to international human rights obligations.”” The Supreme Court
therefore decided to grant women full guardianship rights during marriage and after
its dissolution’

Regarding the press, it was noted that ‘the media can be a powerful ally’ In some
countries, womens rights leaders have regularly appeared on television, on the radio,
or in newspapers. This provides an excellent platform to explain international human
rights law and the importance of lifting reservations, and to make the case for domes-
tic reform. Another proposed strategy is to secure allies in the media, such as female
journalists, who can follow this story regularly.

Another key part of any national strategy to promote women’s rights and lift reser-
vations to CEDAW must be to engage proactively with the UN’s human rights mech-
anisms. These are key resources and tools, yet only if national actors seek to work
with them. For example, women’s rights groups should submit information for the
‘other stakeholders’ reports under the UPR mechanism and should provide ‘shadow’
information to relevant Treaty Bodies.*” Regarding both UPR and Treaty Bodies, it
was noted that women’s rights groups, if they are organized, can even ask sympathetic
States or Treaty Body members to put forward recommendations to the State under
review, urging it to lift reservations.

As a positive practice and example, Tunisia could be mentioned. When Tunisia
ratified CEDAW in 1985, the State declared that it would not ‘take any organizational
or legislative decision’ to implement eight CEDAW provisions that were considered to
be contrary to the Tunisian Constitution, Personal Status Code, and Nationality Act.*"
It also tabled a general declaration, limiting its obligation to take any measures that
could contradict the Tunisian Constitution, which establishes Islam as the State’s re-
ligion. Immediately after ratification, therefore, women’ rights groups began to press
for the lifting of all reservations to CEDAW.*? They continued this campaign for the
next 30 years. They used the reservations - and their negative consequences for human
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rights - as the key ‘hook’ for their campaign.

Following the 2011 revolution and the adoption of a new constitution in 2014 that
enshrined gender equality, Tunisia embarked on a series of legal reforms demonstrat-
ing the same pattern of gradual implementation and ongoing challenges*”. In 2017,
President Beji Caid Essebsi established the Individual Freedoms and Equality Com-
mittee (COLIBE), which recommended comprehensive reforms to achieve full gen-
der equality**. The committee’s report, published in 2018, proposed amendments to
the Personal Status Code to eliminate remaining gender-based discrimination*”. Key
developments included the 2018 lifting of the ban on Muslim women marrying non-
Muslim men*®, the 2019 new inheritance law allowing equal inheritance rights*”, and
ongoing parliamentary debates regarding full implementation from 2020-2023,

At the national level, women’s rights defenders conducted a series of seminars and
educational events along with jurists, academics, and UN agencies, with the purpose
of discussing the relevance of CEDAW and the impact of reservations on the enjoy-
ment of womenss rights. These events were accompanied by a dynamic communica-
tions strategy (leaflets, posters, postcards, engagement with the media) designed to
raise awareness among the public and, eventually, to reach all levels of society, includ-
ing the President and the Cabinet. In parallel, women’s rights defenders maintained a
high level of engagement with the UN human rights machinery - regularly submitting
information to Treaty Bodies (CEDAW and CRC), Special Procedures and, from 2008
onwards, to the UPR. As public pressure increased, the Government agreed to inves-
tigate the possibility of withdrawing Tunisia’s reservations to CEDAW (2002), and to
consider the possibility of acceding to the Optional Protocol to CEDAW (2008).*”

This example demonstrates the same elements: gradual legal evolution spanning
multiple years, civil society pressure driving reform implementation, significant pro-
gress alongside remaining challenges, and the time and perseverance required for
changing “attitudes, mind-sets and, ultimately, laws and policies™".

Another example is Morocco. In Morocco, the struggle to achieve gender equal-
ity started long before the State ratified CEDAW *''. For many years, women’s rights
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defenders had called for the reform of Morocco’s Family Code, which, in the words of
one defender, contained highly patriarchal and discriminatory clauses.

Following that important step and in response to growing claims by women, in
1993, Morocco ratified CEDAW.*> However, acknowledging the strong (and power-
ful) opposition of conservative groups, the Government decided to table certain re-
ligion-based reservations and to delay the publication of the notice of ratification in
the State’s Official Bulletin (a requirement for the treaty to become fully applicable in
domestic law). For women’s rights defenders, these reservations and the reluctance to
publish the ratification tool were important obstacles preventing us from demanding
the full implementation of the CEDAW. Thus, although they continued to focus their
struggle on reform of the Family Code, the conversation was broadened to include the
impact of the CEDAW reservations on the rights of women, and the importance of
lifting these to secure broad progress in women’ rights in Morocco. Around this time,
conservative groups began to fight back - launching disinformation campaigns and
seeking to defame the reputation of women’s rights groups. In response, human rights
defenders themselves launched an information campaign that sought to distinguish
between religion and the sacred on the one hand, and discriminatory interpretations
of it on the other.** NGOs also stepped up their engagement with national authorities-
including high-level government officials and parliamentarians.

In 2000, the influence of the women’s rights movement in Morocco reached a new
high when two massive and competing protests (one for and one against reforms to the
Family Code) paralyzed the country. In response to these demonstrations, the Gov-
ernment decided (2001) to publish the CEDAW ratification notification in the Official
Bulletin and to establish a Royal Commission of religious authorities and law experts
to study the issue of women’s rights and propose amendments to the Family Code.***
The Commission presented its recommendations to reform the Family Code and oth-
er relevant domestic laws in 2003. The new Moroccan Family Code was adopted in
February 2004 and incorporated many, though not all, of the changes demanded by
womens rights groups.

These changes set the groundwork for the eventual withdrawal of Morocco’s res-
ervations to CEDAW in 2008. The official notification, however, did not reach the UN
Secretary-General until 2011. Throughout this period, women’s rights defenders con-
tinued to press and to work with the State to fully accept - and implement- all the
provisions of CEDAW. In the intervening years, Morocco has made significant pro-
gress in its efforts to implement and comply with its full obligations under CEDAW. In
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2018, Morocco finally adopted the law on violence against women.*”* Notwithstand-
ing, much more remains to be done. Changing attitudes, mind-sets, and, ultimately,
laws and policies take time and perseverance.

These cases illustrate a fundamental principle of international legal regulation in
the women’s rights sphere: formal ratification of conventions or adoption of consti-
tutional guarantees constitutes merely the first step toward genuine gender equality
implementation.* The practical realization of women’s rights requires sustained effort
encompassing not only legislative change but also societal attitude transformation, in-
stitutional strengthening, and active civil society participation in the reform process.*"”
This multi-dimensional approach underscores that legal reform, whilst necessary, is
insufficient without corresponding changes in social norms, institutional practices,
and cultural perceptions of gender roles and women’s rights.*!®

2.5.2. Recommendations by Universal Rights Group

This section outlines strategies available to states in managing reservations to hu-
man rights treaties, provided by Universal Rights Group (URG). It considers approach-
es to ratification, the use of narrowly defined reservations, domestic review processes,
and international cooperation. The aim is to ensure that reservations remain compat-
ible with treaty objectives while allowing space for gradual legal and social reform.

All States, whether developed, developing, Least Developed Countries (LDCs), or
Small Island Developing States (SIDS), are encouraged to sign and ratify all funda-
mental human rights treaties. This not only signals a strong political commitment to
upholding universal human rights standards but also enables States to collaborate with
UN Treaty Bodies and the broader international human rights system, gaining techni-
cal assistance and capacity-building support to progressively align their domestic laws
and practices with these standards.*"

If a State’s political decision to sign and ratify an international human rights treaty
is constrained by concerns from certain domestic constituencies regarding specific
treaty provisions, the State may consider making targeted (not general or blanket) res-
ervations, provided they do not conflict with the treaty’s object and purpose. Such
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reservations should clearly specify the affected provisions or obligations and include
a detailed justification explaining the domestic context and the reasoning behind the
reservation. These justifications are essential to facilitate informed dialogue between
the State and the international community. In drafting reservations and justifications,
States should follow guidance from relevant Treaty Body general comments.**

States that have made reservations should regularly review and reconsider them.
This process should involve domestic consultation, reflection, and, where appropriate,
legal or policy reform, which may eventually make the reservations unnecessary or
obsolete.*!

During interactive dialogues with States Parties and in their concluding observa-
tions, Treaty Bodies should engage in a meaningful exchange regarding the justifica-
tion of existing reservations and the connection between relevant treaty provisions
and the current domestic context, particularly concerning religion, belief, culture, or
tradition. Based on this dialogue, Treaty Bodies should promote best practices by sup-
porting domestic processes of consultation, reflection, and, where appropriate, reform,
and by providing references to relevant case studies, such as other States that have suc-
cessfully reviewed or lifted similar reservations.*?

States reviewing other States under the UPR should avoid issuing overly simplis-
tic or blunt recommendations to lift reservations, including those based on religion.
Instead, they should carefully consider all three UPR reports, the national report, the
UN system report, and reports from other stakeholders, and tailor their recommenda-
tions to the domestic context, including religious and cultural sensitivities. Recom-
mendations are often more effective when they focus on the process, such as initiating
domestic consultations or awareness-raising efforts, rather than solely emphasizing
the goal of lifting reservations.*?

National human rights institutions and civil society organizations, including
NGOs, are well-positioned to initiate or support processes of domestic reflection and
awareness-raising. They can use reservations - particularly those based on religion -
as a mutually acceptable starting point and framework for domestic discussions on
sensitive religious, cultural, and social issues that may affect the enjoyment of human
rights.***

This report, “March of Universality?”*** by UGR, highlights the value of States
sharing information and experiences as a means of encouraging all States Parties to ac-
tively consider lifting reservations. However, there are currently few, if any, platforms
within the UN Human Rights Council where States can exchange best practices or
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engage in dialogue and cooperation on domestic challenges, including those related to
religion and human rights, and strategies to address them. To address this gap, mem-
ber States should, as part of reforms under agenda item 10, establish inter-sessional
platforms in Geneva and at the regional level. These platforms would allow States and
other national stakeholders- particularly country-level practitioners -to share national
experiences and good practices, such as lifting reservations or reforming family codes,
and, where appropriate, seek international support to advance further progress.**

According to these conclusions, the author of this dissertation would like to stress
that cooperation between the States is the most important tool to mitigate the damage
of harmful practices among the states, while making reservations.

2.5.3. Recommendations for Treaty Bodies

Several Treaty Bodies have issued General Comments or General Recommenda-
tions on the topic of reservations, including: the Committee on the Elimination of Dis-
crimination Against Women (CEDAW Committee), the Committee on the Rights of
the Child (CRC Committee), the Human Rights Committee (which monitors the im-
plementation of the ICCPR), and the Committee Against Torture (CAT Committee).

Treaty Bodies regularly use their concluding observations (recommendations) at
the end of a periodic review of a State Party’s compliance with the relevant treaty to
comment on any reservations that the State may maintain to the treaty or its articles.*””
Generally, Treaty Bodies will focus their comments on the legality of the reservations,
by, for example, arguing that they are contrary to the object and purpose of the con-
vention, or are too general and imprecise; and will call on the State Party to specity,
limit and/or narrow the scope of any restrictions, and continue efforts to review and
ultimately withdraw the reservation(s). Indeed, according to the URG’s analysis of
Treaty Body concluding observations, simple recommendations to States to withdraw
reservations because they are ‘contrary to the object and purpose of the convention
“ are by far the most common type of observation (42% of all recommendations on
religion-based reservations).*

On other occasions, a Treaty Body may argue that the wording or existence of a
certain reservation suggests that the State Party has wrongly interpreted the relevant
treaty provision and thus recommend that the State reconsider the reservation. For
example, commenting on a reservation presented by Malta to the CEDAW, the Com-
mittee expressed its concern ‘that the State party maintains its reservation to article 16,
paragraph 1(e), which according to the Committee might be the result of a mistaken
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interpretation of the State party’s obligations under this provision.”**

As noted above, it is debatable how effective these commentaries are as a means of
moving States towards a reconsideration of reservations.

What may be more effective is for Treaty Bodies to provide substantive comments
explaining why, in their view, the reservation must be void, for example, where the
Committee feels there is no incompatibility between a given treaty provision and a
particular religious belief or practice. Clearly, for that to happen, the Treaty Body in
question must have available experts in theology or, for example, Islamic law. How-
ever, by engaging in a substantive discussion on the specific rights in question, Treaty
Bodies are more likely to convince States that any reservation is either unnecessary
or could at least be modified/narrowed. From its analysis, the URG found a relatively
small number of cases where Treaty Bodies have adopted such an approach.

Furthermore, the current system for reviewing reservations to human rights trea-
ties suffers from significant structural deficiencies that undermine the effectiveness of
international human rights protection.**® Greater cooperation amongst states should
be institutionalized to overcome the inherent limitations of the current reservation
regime.*! Under the VCLT framework, the assessment of reservation validity remains
largely a matter of individual state discretion, with objections being politically moti-
vated and rarely resulting in meaningful consequences. This decentralized approach
has proven particularly problematic in the human rights context, where the collective
interest in maintaining treaty integrity often conflicts with individual state preferences
for flexibility. Institutionalized cooperation could take various forms, ranging from in-
formal coordination mechanisms to formal review bodies with defined competences,
including regular forums for discussing reservation-related issues and standing work-
ing groups tasked with monitoring reservations and formulating recommendations
for collective action.**

One suggested model would be pooled review committees composed of states par-
ties, non-governmental organizations, and treaty body experts.**®> These committees
would represent a hybrid institutional form, combining the political legitimacy of
state representation with the technical expertise of treaty body members and the ad-
vocacy perspective of civil society actors. State representatives would ensure that the
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committees’ work reflects the views of the parties that have undertaken treaty obli-
gations, treaty body experts would contribute specialized knowledge of the treaty’s
provisions and jurisprudence, and non-governmental organizations would provide in-
formation about the practical impact of reservations on rights-holders. This tripartite
structure would facilitate dialogue amongst actors with different perspectives, poten-
tially generating more nuanced and widely acceptable outcomes than any single actor
could achieve alone.***

Such committees could scrutinize reservations systematically, applying consistent
legal standards and drawing on comprehensive information sources. Unlike individual
states, which may lack the capacity or incentive to review all reservations, pooled com-
mittees could establish regular procedures for examining new reservations as they are
deposited, analyzing their text, considering their relationship to the treaty’s object and
purpose, and assessing their compatibility with treaty body jurisprudence.

Pooled review committees could raise objections when necessary, acting on behalf
of the collective interest in treaty integrity. These objections could range from informal
expressions of concern to formal determinations of incompatibility, with the commit-
tees’ multi-stakeholder composition lending credibility to their assessments. This re-
ferral function would create a crucial link between political and legal mechanisms for
addressing reservation issues. This institutional architecture would help address one of
the most significant shortcomings of the current system: the enforcement deficit that
undermines the effectiveness of reservation review.

Treaty bodies often lack the legal and institutional authority to enforce their find-
ings regarding reservations. Whilst bodies such as the Human Rights Committee have
developed sophisticated jurisprudence on reservation validity, their determinations
carry only persuasive authority and cannot compel states to withdraw or modify in-
compatible reservations. This gap between assessment and enforcement has allowed
states to maintain reservations that treaty bodies have deemed invalid, creating uncer-
tainty about the scope of treaty obligations and undermining the uniform application
of human rights standards.

By institutionalizing the review process, these committees would ensure systematic
attention to reservations; by combining state, expert, and civil society perspectives,
they would generate more authoritative assessments. Even without formal enforce-
ment powers, pooled committees could exert influence through enhanced legitimacy
due to their multi-stakeholder composition, increased visibility of reservation issues
mobilizing civil society pressure, incentives for states to engage seriously with com-
mittee concerns to avoid unfavorable judicial determinations, and development of a
body of practice and precedent to guide states in formulating reservations.** By in-
stitutionalizing inter-state cooperation, combining diverse stakeholder perspectives,
such committees could overcome the enforcement deficit and political inertia that
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have allowed problematic reservations to persist. Indeed, the success of pooled review
committees would ultimately depend on the political will of states parties to support
meaningful reservation review and to respect the committees’ findings. However, by
creating institutional structures that facilitate cooperation, enhance transparency, and
enable authoritative assessment of reservation issues, the international community
could significantly strengthen the effectiveness of human rights treaties.
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PART III. THE INEFFECTIVENESS OF OBJECTIONS IN THE
HUMAN RIGHTS TREATIES REGIME

According to the ILC, an objection to a reservation is a statement made by a State
or an international organization in response to another State’s reservation, aimed at
preventing the reservation from having its intended effect or expressing disagreement
with it.**¢ This practice is followed by States to show opposition toward another State,
especially when both are parties to the same treaty, concerning reservations made by
the latter. In the context of human rights treaties, the importance of lodging objec-
tions is significant, as it can help modify a state’s reservations, thereby promoting full
compliance with the treaty. However, this chapter demonstrates that the objection
mechanism proves fundamentally inadequate when applied to human rights treaties.
Empirical analysis of state practice reveals that objections are inconsistent and largely
ineffective in preventing or modifying incompatible reservations. States frequently fail
to object to reservations that manifestly contradict the treaty’s objects and purposes,
for reasons ranging from political considerations and fear of reciprocity to limited
resources and strategic silence. Even when objections are lodged, they rarely produce
meaningful changes in reserving states. The central argument developed here is that
reliance on inter-state objections, a mechanism predicated on reciprocal obligations
and bilateral treaty relations, cannot adequately regulate reservations to non-recipro-
cal human rights instruments where the primary beneficiaries are individuals rather
than states.

3.1. The Practice of State Objections to Reservations

States increasingly use objections to reservations as a key mechanism to protect the
integrity of international treaties, especially in human rights law. Under the VCLT, a
reservation, defined as a unilateral modification of a state’s obligations, is allowed only
if it is not explicitly prohibited by the treaty, expressly permitted, or inconsistent with
the treaty’s object and purpose.*” States often apply the “object and purpose” test from
Article 19(c) of the VCLT to challenge reservations they consider invalid. This princi-
ple asserts that reservations conflicting with a treaty’s core objectives are not permis-
sible.**® For instance, Hungary objected to Pakistan’s broad reservations to important
provisions of the Convention Against Torture, arguing that references to domestic law
and Sharia undermined the Convention’s primary aim of preventing torture and inhu-
mane treatment. Hungary emphasized that such exclusions violated Article 19(c) and
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conflicted with the treaty’s object and purpose.**
3.1.1. Legal Framework for Objections under the VCLT

When a reservation appears to undermine key treaty objectives, other states may
respond. Article 21 of the VCLT outlines the legal effects of such objections. Under Ar-
ticle 21, a reservation validly made in accordance with Articles 19, 20, and 23 modifies
the relevant treaty provisions only in the relations between the reserving state and the
state that accepts the reservation.* If a state objects to the reservation, it can prevent
the modification from taking effect in their bilateral relations.*! When the objecting
state does not oppose the treaty’s overall entry into force, the treaty remains in effect
between the two states, but the provisions targeted by the reservation do not apply be-
tween them.* For all other parties, the treaty remains unaffected by the reservation.***

States seeking to challenge reservations under the VCLT must follow a clear proce-
dural framework set out in Articles 19 through 23. An objection must be made in writ-
ing, clearly identifying the reservation and communicated to the treaty’s depositary or
all other contracting states.*** Timing is important: under VCLT, the objection must
be submitted within 12 months of either receiving the reservation notification or the
objecting state’s own expression of consent to be bound by the treaty, whichever comes
later.*** Failing to object within this period usually results in implied acceptance of the
reservation.* The legal effect of an objection depends on whether the objecting state
explicitly opposes the treaty’s entry into force with the reserving state. Article 20(4)
(b) provides that if no such opposition is stated, the treaty enters into force between
the two states, but the reservation does not apply in their bilateral relations.*’ If the
objecting state insists that the treaty not take effect, the treaty is prevented from enter-
ing into force between them. The depositary is required to circulate the objection to all
contracting parties, ensuring transparency and consistency in treaty practice.**®

By objecting, a state publicly indicates that a reservation should not be accept-
ed, demonstrating its commitment to upholding the treaty’s provisions. Although
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objections serve as an important diplomatic tool to express disapproval, their ability
to compel states to withdraw reservations is often limited.*** This limitation arises be-
cause reservations are frequently made to address domestic legal, cultural, or politi-
cal considerations.*® Withdrawing a reservation may be viewed as a concession that
conflicts with a state’s sovereignty or internal policies. Furthermore, the absence of
binding enforcement mechanisms in international human rights treaties reduces the
impact of objections. While treaty bodies can issue recommendations urging states to
withdraw reservations, these recommendations are not legally binding.

The frequency of state objections to reservations has shifted over time, shaped by
global events and the evolution of international law. In the early years after the adop-
tion of major human rights treaties, objections were relatively rare, as states concen-
trated on ratification and building domestic legal frameworks.*' With the expansion
of the international human rights system and the rise in the number of state parties,
objections became more frequent. This change reflects a growing recognition of how
reservations can affect the effectiveness of treaties, as well as a more active stance by
states to prevent reservations from undermining the object and purpose of these in-
struments.

From the 1990s onward, there was a clear shift toward more active engagement
with objections to reservations. This change was influenced by several factors. The end
of the Cold War and the growing global emphasis on human rights strengthened the
commitment to the universality and indivisibility of human rights standards.*2

Furthermore, committees monitoring these treaties, such as the Human Rights
Committee (HRC) and the Committee on the Elimination of Racial Discrimination
(CERD Committee), became more proactive in addressing reservations, often urg-
ing states to withdraw those that undermined the treaties’ objectives.** Consequently,
objections became more frequent and direct, particularly regarding treaties such as
CEDAW, CRC, and ICCPR. States increasingly treated reservations not merely as tech-
nical statements but as substantive issues affecting the integrity and universality of
international human rights law.
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3.1.2. The European Union’s Coordinated Approach to Objections

European Union member states began coordinating their positions more closely,
resulting in unified objections to reservations considered incompatible with human
rights treaties.*** Therefore, the position of European Union (EU) shall be analysed in
more detail.

This development represents a paradigmatic shift in the international legal land-
scape, transforming reservation objections from isolated bilateral diplomatic exchang-
es into coordinated multilateral responses that carry significantly greater normative
weight. The emergence of this coordinated approach reflects what contemporary
scholars describe as “institutional multilateralism” in international human rights law,
where regional organizations increasingly influence global treaty interpretation and
compliance.” The legal significance of coordinated EU objections has been increas-
ingly recognized in recent international legal scholarship**. When twenty-seven EU
member states simultaneously object to a reservation, they create what contemporary
legal theorists term a “collective objection effect” that can influence the reservations
legal status under international law*”. This coordinated response challenges the tra-
ditional bilateral nature of reservation objections, introducing elements of collective
action that align with the community interest approach increasingly advocated in in-
ternational legal doctrine®®.

For example, the EU’s coordinated response to Saudi Arabia’s 2019 reservations
to the International Convention on the Elimination of All Forms of Racial Discrimi-
nation exemplifies this enhanced effectiveness. When Saudi Arabia submitted broad
reservations citing Islamic law and national legislation, all EU member states filed co-
ordinated objections within a synchronized timeframe, creating unprecedented dip-
lomatic pressure*”. This unified response contributed to Saudi Arabia’s subsequent
engagement with the Committee on the Elimination of Racial Discrimination regard-
ing its reservations.
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Similarly, the EU’s collective objection to Myanmar’s 2020 reservations to vari-
ous human rights treaties demonstrated the practical impact of coordinated objection
strategies in the context of deteriorating human rights situations*®. The coordinated
approach enabled the EU to maintain consistent pressure while supporting broader in-
ternational efforts to address human rights violations.*' Recent scholarship has identi-
fied this coordinated approach as challenging fundamental assumptions underlying
the traditional reservation system*. The bilateral objection mechanism envisioned by
the VCLT assumes individual state responses, not coordinated collective action based
on shared normative commitments. Contemporary legal theorists argue that the EU’s
practice suggests an evolution toward what is now termed “community-oriented treaty
interpretation™®.

The phenomenon also raises important questions about the relationship between
regional human rights systems and universal treaties in the current global context?*.
The EU’s coordinated objections effectively project European human rights standards
onto global treaties, creating what recent scholarship describes as “normative spillo-
ver” between regional and universal human rights systems*®.

The EU’s coordinated objection practice represents a significant development in
the enforcement mechanisms available for human rights treaties in the current in-
ternational legal environment. This development is particularly significant given the
contemporary challenges facing human rights treaty enforcement mechanisms. The
coordinated objection approach provides what recent scholarship describes as a “mid-
dle path” between ineffective individual objections and formal dispute resolution pro-
cedures that states rarely invoke*.

Therefore, this analysis of EU coordination demonstrates several key points cen-
tral to contemporary research on human rights treaty reservations. First, it illustrates
the evolution of reservation practice in the recent period, “showing how institutional
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innovation continues to enhance the effectiveness of existing legal mechanisms™’.
Second, it demonstrates the increasing importance of regional actors in shaping global
human rights norms. Third, the EU’s recent practice provides empirical evidence for
contemporary arguments about the “socialization” effects of international law in the
current global context. Finally, it highlights the continuing gendered dimensions of
reservation practice, as many recent coordinated EU objections target reservations to
CEDAW and other international treaties that protect human rights.

3.1.3. Contemporary State Responses to Reservations

In contemporary practice, states respond to reservations in international human
rights treaties in diverse ways, reflecting legal, political, and strategic considerations.
For instance, Pakistan’s broad reservations to the ICCPR, particularly regarding equal-
ity and freedom of expression, led to formal objections from the United States, Austria,
and the United Kingdom, which questioned the unclear scope of Pakistan’s acceptance
of the Covenant’s obligations.** Similarly, India’s reservations to CEDAW, especially
Articles 5(a) and 16 on discrimination in family and personal laws, have been closely
examined by the CEDAW Committee, which encourages their withdrawal as incon-
sistent with the Convention’s objectives.*®® Some states address concerns through dip-
lomatic channels instead of formal objections. Austria, for example, objected to Mau-
ritania’s broad reservation to CEDAW referencing Islamic law but did not prevent the
treaty from taking effect.*”” Denmark has also objected to vague or broad reservations
by countries such as Kuwait, Mauritania, Bahrain, and North Korea while allowing the
Convention to remain in force and engaging through diplomatic means.*”

These examples illustrate that responses to reservations range from formal objec-
tions to diplomatic expressions of concern. Although their effectiveness in securing
compliance differs, objections play an important role in safeguarding the universality
and integrity of human rights treaties in the face of domestic and international chal-
lenges.
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3.1.4. ECHR and Reservations

Apart from these treaties, the European system of human rights protection un-
der the ECHR is unique because it strictly limits the use of reservations. Article 57
ECHR only allows specific reservations, clearly stated and connected to domestic law,
while general reservations are not permitted. This shows Europe’s focus on keeping
human rights obligations effective and uniform across all member states. The Euro-
pean Court of Human Rights (ECtHR) plays an important role by checking whether
a state’s reservation or declaration follows Article 57 and fits the overall purpose of
the Convention.*”? In this way, the Court prevents states from weakening their com-
mitments and ensures that the Convention continues to function as a “living instru-
ment” that provides real and effective protection of rights for individuals throughout
the Council of Europe. ECtHR’s doctrine of the Convention as a “living instrument”
provides additional jurisprudential foundation for this dissertation’s argument that the
reservations regime must evolve to address contemporary challenges in human rights
protection. The Court established in Tyrer v. United Kingdom that the Convention
must be “interpreted in the light of present-day conditions,” recognizing that human
rights law cannot remain static but must adapt to changing social, legal, and techno-
logical circumstances.*’”® This principle was further developed in Christine Goodwin
v. United Kingdom, where the Grand Chamber emphasized that “the Convention is a
living instrument which, as the Commission rightly stressed, must be interpreted in
the light of present-day conditions,” demonstrating the Court’s commitment to evolu-
tionary interpretation that ensures continued relevance and effectiveness.*’*

Another example in this regard can be Tiirkiye, which entered a territorial reserva-
tion excluding Northern Cyprus from the ECHR’s application, effectively denying peo-
ple their Convention rights. Several states objected, arguing it violated the object and
purpose of the treaty. The ECHR confirmed this in Loizidou v. Turkey,*”> holding that
Tiirkiye remained responsible for rights violations in the territory, thereby neutralizing
the reservation. However, despite this and many other cases, Tiirkiye’s reservations on
ECHR still persists.*’

Moreover, ECHR pronouncement in Osman v. United Kingdom that “such a rigid

472 Stefan Kirchner, Reservations and the European Convention on Human Rights, University College Cork -
School of Law, June 3, 2020, SSRN, https://ssrn.com/abstract=3617901.

473 Tyrer v. United Kingdom, Application no. 5856/72, European Court of Human Rights, 25 April 1978,
para. 31.

474 Christine Goodwin v. United Kingdom, Application no. 28957/95, European Court of Human Rights
(Grand Chamber), 11 July 2002, para. 75.

475 Loizidou v. Turkey, ECHR, Application no. 15318/89. Judgment (Merits), Grand Chamber, Strasbourg,
18 December 1996.

476 Republic of Tiirkiye Ministry of Foreign Affairs. "Press Release on the Cyprus v. Turkey Decision of the
ECHR May 10, 2001 Republic of Tiirkiye Ministry of Foreign Affairs. Accessed August 25, 2025. https://
www.mfa.gov.tr.

135



standard must be considered to be incompatible with the requirements of Article 1 of
the Convention and the obligations of Contracting States under that Article to secure
the practical and effective protection of the rights and freedoms laid down therein”
provides compelling jurisprudential authority for this dissertation’s critique of inflex-
ible approaches to human rights treaty implementation.*”” The Court’s rejection of
rigid standards that undermine practical and effective protection directly parallels this
research’s argument that the current reservations regime’s inflexibility perpetuates a
system where states can formally participate in human rights treaties whilst avoiding
substantive obligations through broad reservations.*”® The principle establishes that
contracting states bear positive obligations to ensure practical and effective protection,
which cannot be satisfied through merely formal compliance that lacks substantive
implementation.

3.2. Frequency and Patterns of State Objections

State objections to reservations in international human rights treaties are an im-
portant means of preserving the integrity and universality of these instruments. Ex-
amining the frequency and patterns of such objections is essential for evaluating the
effectiveness of the international human rights treaty system.

Over the past decades, the practice of state objections to reservations in interna-
tional human rights treaties has developed in response to changing geopolitical dy-
namics, evolving legal interpretations, and the growing influence of human rights ad-
vocacy. The frequency of objections varies across treaties and periods, shaped by fac-
tors such as the number of states parties, the scope of the reservations, and the political
climate.*”” For instance, CEDAW has attracted a large number of reservations, states
parties objecting to at least one of them.**® Human rights treaties generally face more
objections than environmental, trade, or other treaties because they safeguard univer-
sal and non-derogable rights and often lack reciprocal state-to-state obligations.*! In
human rights law, where treaties primarily protect individuals rather than regulate re-
lations between states, even a single reservation can weaken the normative foundation
of the agreement, prompting formal objections. Among the available responses, objec-
tions remain the most immediate, legal, and visible way for states to signal opposition
and seek to influence the reserving state.
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From entry into force until now, the International Covenant on Civil and Political
Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights
(ICESCR), the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), the Convention on the Rights of the Child (CRC), have collec-
tively received total of 456 objections to reservations.*s

CEDAW attracted the largest number of objections, with 228 in total.** The IC-
CPR followed with 99, the CRC with 94, and the ICESCR with 35 objections.*** The
frequency of objections often reflects the type of rights affected. Reservations to provi-
sions on civil and political rights usually draw more objections than those concern-
ing economic, social, and cultural rights. This is because civil and political rights are
regarded as fundamental and non-derogable, whereas economic, social, and cultural
rights are generally seen as aspirational and subject to gradual implementation.**

Among states, the Netherlands, Sweden, Germany, Finland, and Norway were the
leading objectors to reservations.

Figure 1. Total Number of Objections to Reservations**

Country CRC | ICESCR | CEDAW ICCPR Total
Australia 0 0 0 2 2
Austria 4 0 13 3 20
Belgium 1 0 3 3 7
Canada 0 0 3 2 5
Cyprus 0 1 0 1 2
Czech Republic 0 0 3 2 5
Denmark 2 1 9 3 15
Estonia 0 0 4 2 6
Finland 8 4 18 7 37
France 0 3 8 6 17
Germany 11 4 24 9 48
Greece 0 1 5 3 9
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Hungary 0 0 3 2 5
Ireland 13 0 4 4 21
Ttaly 6 1 4 2 13
Latvia 1 4 4 9
Mexico 0 0 3 0 3
Netherlands 16 5 32 12 65
Norway 11 3 16 4 34
Pakistan 0 1 0 1 2
Poland 0 0 4 2

Portugal 13 2 7 6 28
Slovakia 1 1 3 1 6
Spain 0 1 7 4 12
Sweden 8 5 28 7 48
Switzerland 0 0 0 1 1
UK 0 1 9 4 14
Uruguay 0 0 0 1 1
USA 0 0 0 1 1
Total incidents of objection 94 35 228 99 456

Another notable pattern is that states are more likely to object to substantive res-
ervations than to procedural ones. Substantive reservations affect the core obligations
of a treaty, which makes them more frequently challenged. In the context of human
rights treaties, states have cited over 1,393 reasons for their objections, often present-
ing multiple grounds for a single objection.*” The most common ground is that a
reservation violates the object and purpose of the treaty, accounting for nearly thirty
percent of all objections.®®® Other reasons include the vagueness or lack of clarity of
reservations, reliance on domestic or religious laws that conflict with treaty provisions,
the risk of setting harmful international precedents, and attempts to derogate from
non-derogable articles of the treaty.*s
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Figure 2. Reasons for Objection to Reservations (2018)

Among the states whose reservations have attracted the highest number of ob-
jections, a distinct pattern can be observed, particularly where domestic or religious
legal frameworks are invoked as grounds for reservations. Pakistan stands out, having
faced 70 formal objections across multiple treaties, reflecting the extent to which its
reservations are viewed as incompatible with international human rights standards.**
It is followed by Qatar with 31 objections, Brunei Darussalam with 30, the United
Arab Emirates with 28, Saudi Arabia with 27, Oman with 26, the Maldives with 24,
Malaysia with 23, Syria with 21, and Tiirkiye with 20.*' The prominence of states with
legal systems influenced by Islamic law suggests that references to Sharia, or broadly
worded national laws, are frequent triggers for objections.*? This pattern illustrates the
tension between universal human rights obligations and religious or sovereign legal
interpretations, a recurring theme in international human rights law. There are several
instances of states objecting to reservations made by other states to core human rights
treaties. Pakistan, for example, entered reservations to multiple provisions of the IC-
CPR, including Articles 3, 6, 7, 12, 13, 18, 19, 25, and 40, citing conflicts with Islamic
law and domestic legislation.** These reservations prompted objections from numer-
ous states, including Austria, Canada, Denmark, Estonia, France, Germany, Latvia,
Poland, Portugal, and Slovakia, because they were incompatible with the object and
purpose of the Covenant and raised doubts about Pakistan’s commitment to fulfilling
its obligations. Other Muslim-majority countries, such as the Maldives, Egypt, Saudi
Arabia, and Qatar, faced similar objections.*** Beyond this, objections have also been
raised in the context of non-Muslim states. In 2005, Finland objected to the Federated
States of Micronesia’s reservation to Article 11(1)(d) of CEDAW, which relates to the
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enactment of comparable worth legislation.”® Likewise, in 2001, Portugal objected to
the Democratic People’s Republic of Korea’s reservation to CEDAW, which stated that
it would not be bound by provisions inconsistent with its Constitution and national
law.#

In several notable cases, formal objections have led states to withdraw or amend
their reservations, showing that international scrutiny can produce legal and norma-
tive effects. One example is Pakistan’s reservation to CRC, which referred to Islamic
law. This reservation drew objections from the Netherlands and other states, and un-
der pressure, Pakistan formally withdrew it on 23 July 1997.%7 Similarly, Chile with-
drew its reservation to the Convention against Torture after widespread objections,
including one from Czechoslovakia, which stressed that exceptions to the prohibition
of torture were unacceptable.*”® These examples illustrate that formal objections can
operate as effective mechanisms of normative pressure. By compelling states to recon-
sider or withdraw problematic reservations, objections contribute to the consolidation
of core human rights norms and enhance the integrity of treaty regimes. Their impact
demonstrates that the persuasive authority of collective international scrutiny, even
in the absence of direct enforcement, can generate tangible legal consequences and
strengthen compliance with fundamental obligations.

3.3. Reasons for the Absence of Objections

The practice of state objections to reservations serves as an important safeguard
for the integrity of human rights treaties. Yet, states often remain silent. Historical
experience shows that objections can be effective. In some cases, governments have
modified or withdrawn reservations after sustained objections, which has helped
strengthen treaty norms. Despite this evidence, the number of objections remains lim-
ited, even when reservations appear clearly incompatible with the object and purpose
of treaties such as the International Covenant on Civil and Political Rights (ICCPR)
or the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW).** This inconsistency raises questions about how international law oper-
ates in practice. Why do states, despite knowing that objections can have an impact, so
often refrain from using them? The reasons are varied.
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3.3.1. Political and Diplomatic Reasons

States often choose not to object to reservations made by other parties, even when
they disagree with them, to maintain diplomatic relations.” Under the Vienna Con-
vention on the Law of Treaties (Articles 20 and 21), states are permitted to object to
reservations that conflict with a treaty’s “object and purpose” In the human rights
context, however, objections are not only legal acts but also political statements. Such
objections can damage alliances or provoke reprisals, which makes states, particularly
those in regional blocs or strategic partnerships, reluctant to act. In this regard, as ob-
served that silence should not always be taken as approval; it may instead reflect a lack
of legal interest or a deliberate decision to avoid straining relations with partner states.
In practice, political considerations often outweigh strict legal reasoning. As a result,
silence can serve as a strategy for preserving stability and avoiding disputes that might
overshadow more pressing diplomatic or domestic priorities.

In 1992, when the United States ratified the ICCPR, it included multiple reserva-
tions- most notably allowing capital punishment for individuals under 18 and affirm-
ing that the Covenant would not be self-executing domestically.>” Several European
states, including Belgium, Denmark, Finland, France, Germany, Italy, the Netherlands,
Norway, Portugal, Spain, and Sweden, officially objected to the U.S. reservation to Ar-
ticle 6 (prohibiting the death penalty for those under 18), declaring it incompatible
with the Covenant’s object and purpose.*” However, despite that, its old ally United
Kingdom, did not raise even a single objection to any such reservation.”® This meas-
ured restraint can reflect a strategic choice to preserve broader cooperative ties rather
than create friction over human rights technicalities, particularly when those reserva-
tions have limited practical survival implications.

3.3.2. Fear of Reciprocity

Another reason for avoiding objections is the fear of reciprocity, which acts as a
significant but often understated restraint. A state may choose not to object, not be-
cause it accepts the reservation but because it fears that its own reservations might
then come under scrutiny. This dynamic of mutual restraint can discourage legitimate
critiques in the interest of maintaining diplomatic harmony and treaty cooperation. In
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international legal scholarship, objections are understood as both normative signals
and bargaining tools. Ginsburg emphasizes that while objecting states often aim to
influence the reserving state to revise or withdraw its reservation, reciprocal action by
the latter can produce a dangerous spiral of accusations and counter-accusations.” He
states that: “In many cases, the objector ... hopes that the reserving state will modify
or withdraw the reservation”** If reciprocal action in the form of counter-objections
creates a cycle of accusations, it can threaten the cooperative basis of treaty systems.
Thus, the fear of reciprocity influences states at both the legal and diplomatic levels. It
restrains the use of objections, even when justified, and promotes a cautious culture
in treaty practice.

An important example of the fear of reciprocity can be seen in the approach of
Muslim-majority countries toward reservations based on Islamic law. Under the CE-
DAW Convention, states such as Mauritania, Pakistan, Saudi Arabia, and Malaysia
entered broad reservations, declaring that the treaty would apply only where it did not
conflict with Islamic Shariah or domestic law.>* Although these reservations directly
affected key principles such as gender equality, other Muslim-majority countries did
not raise objections. Instead, most objections came from Western states, including
France, Germany, and the Netherlands.*” The silence of Muslim-majority states shows
a deliberate effort to avoid reciprocal scrutiny. If one state objected, the targeted state
could respond with objections of its own, especially where its reservations were also
shaped by religious or constitutional norms. In this context, where diplomatic and
religious ties are significant, states often avoid such exchanges. Choosing not to object
becomes a strategic decision aimed at preserving unity and avoiding contentious legal
disputes. This demonstrates how the fear of reciprocity can restrain objections, even
when fundamental principles are involved.

3.3.3. Strategic Silence

Some states choose not to object to reservations not out of neglect but as part of a
calculated strategy. Diplomatic considerations often encourage quiet management of
disagreements to maintain stable relations. Instead of making public objections, states
may raise concerns through informal channels, allowing them to preserve influence
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without creating open conflict.>® This method enables the use of soft power in politi-
cally sensitive situations.

Legal uncertainty also plays a role. Assessing whether a reservation is incompatible
with a treaty’s “object and purpose” is complex. Treaty-monitoring bodies, such as the
Human Rights Committee, have stressed that silence cannot be taken as acceptance or
proof of compatibility. Faced with such ambiguity, states may prefer to remain silent
rather than risk legal error or diplomatic tension. Alongside other factors, including
political objectives and the fear of reciprocity discussed earlier, this explains why states
often choose not to object.

A clear example of strategic silence is seen in the response of several states to Saudi
Arabia’s broad reservation to the CEDAW. Saudi Arabia declared that it would not
consider itself bound by any provision of the Convention that conflicted with Islam-
ic law.*” This reservation effectively undermined key obligations related to women’s
rights. Although the reservation was clearly incompatible with the Convention’s ob-
ject and purpose, many states chose not to raise formal objections. Their silence ap-
pears to have been a strategic decision. By avoiding objections, these states preserved
diplomatic relations, avoided alienating an important regional actor, and reduced the
risk of political tension. In this context, silence did not indicate acceptance but rather
served as a deliberate form of restraint. Furthermore, the absence of objections may
also reflect a pragmatic calculation: without the possibility of reservations, certain
states, such as Saudi Arabia, might not have acceded to the Convention at all. In this
sense, silence can be understood as a form of acceptance, whereby the international
community tolerates reservations that undermine treaty integrity to secure broader
participation. Such strategic restraint underscores the tension between universality
and effectiveness in the international human rights treaty regime.

3.3.4. Role of Treaty Bodies

Another reason states may choose not to object to reservations is their preference
to defer the issue to treaty-monitoring bodies. These expert committees are regarded
as better equipped, both legally and institutionally, to assess whether a reservation
aligns with a treaty’s “object and purpose” For instance, in General Comment No.
24 on the International Covenant on Civil and Political Rights (ICCPR), the Human
Rights Committee affirmed that it is the body most suited to determine the validity of

reservations.>'?
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In addition to assessing reservations, treaty bodies play a central role in moni-
toring states’ compliance with treaty obligations. States are required to submit peri-
odic reports outlining the implementation of treaty provisions.*"! Treaty bodies review
these reports and may issue concluding observations or recommendations, including
guidance on withdrawing reservations inconsistent with the object and purpose of
the treaty. This supervisory function has been significantly strengthened recently, with
treaty bodies developing more systematic approaches to reservation assessment and
providing increasingly specific guidance on withdrawal.** Recent guidelines adopted
by committees such as CEDAW in 2021 establish clear criteria for evaluating reserva-
tion compatibility with treaty objectives.””® Treaty bodies now routinely provide de-
tailed legal analysis demonstrating how specific reservations undermine treaty effec-
tiveness and offer concrete recommendations for withdrawal or modification.”* This
structured, expert evaluation fosters uniformity and encourages states to harmonize
domestic law with international norms. Moreover, it enables states to address complex
legal issues concerning reservations without engaging in direct diplomatic disputes,
thereby protecting international relations while upholding treaty commitments. Treaty
bodies also provide authoritative guidance on reservations through instruments such
as general comments and concluding observations. These documents interpret treaty
provisions and evaluate whether reservations are consistent with the treaty’s object
and purpose. For instance, the Human Rights Committee’s General Comment No. 24
on the International Covenant on Civil and Political Rights (ICCPR) offers a detailed
analysis of reservations, shaping state parties’ understanding and implementation of
their obligations.” By issuing such guidance, treaty bodies assist states in aligning do-
mestic law with international standards without the need for formal objections from
other parties.

However, despite these developments, treaty bodies face significant challenges in
addressing problematic reservations.”®* The COVID-19 pandemic has created addi-
tional resource constraints that limit comprehensive reservation assessments, while
increasing political tensions around sovereignty concerns have created resistance to
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withdrawal recommendations.””” Recent studies identify ‘reservation persistence’ as a
continuing challenge, where states maintain problematic reservations despite repeated
treaty body recommendations.”'® The effectiveness of treaty body guidance also var-
ies significantly across different types of reservations and regional contexts. Religious
and cultural reservations prove particularly resistant to withdrawal recommendations,
even when treaty bodies provide detailed legal analysis of their incompatibility with
treaty objectives.””” Contemporary research suggests that successful reservation with-
drawal requires sustained engagement over multiple reporting cycles, combined with
domestic advocacy and coordinated international pressure.>®

Even without formal objections, treaty bodies’ recommendations can exert consid-
erable influence, encouraging states to modify or withdraw reservations that conflict
with treaty objectives. Although not legally binding, these recommendations carry
significant moral and diplomatic weight.** States often seek to preserve positive rela-
tions within the international community and may act on such guidance to align with
international norms and expectations. By following these recommendations, states
can demonstrate their commitment to international human rights standards without
engaging in direct disputes with other states. States” institutional deference to treaty
bodies’ interpretative expertise and monitoring competence constitutes a plausible
explanation for their systematic avoidance of formal reservation objections, as they
instead channel concerns regarding potential treaty incompatibilities through these
authoritative supervisory mechanisms. Goodman argues that such deference repre-
sents a form of “soft enforcement” that avoids the political costs of formal objections.**

3.3.5. Limited Resources

States with limited resources often remain silent on reservations because of their
restricted capacity and political dependencies. Smaller or less-resourced countries
may lack the legal expertise, administrative staff, or financial resources needed to eval-
uate and respond to reservations made by other states.”” Their dependence on more
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powerful allies for economic assistance, security, or diplomatic backing also discour-
ages confrontation. Objecting to a reservation from an influential partner could place
these relationships at risk.>** As a result, such states often prioritize immediate political
and economic interests over strict enforcement of treaty obligations.>*

For example, Nauru, with a population of about 13,000, has ratified several core
human rights treaties but has acknowledged that the financial burden of treaty report-
ing limits its active participation.”® Similarly, smaller states such as Fiji may avoid
objecting to reservations made by regional powers like Australia under CEDAW.*>

This pattern highlights a structural asymmetry in the operation of the internation-
al human rights treaty regime. The limited capacity of smaller or less-resourced states
renders them effectively excluded from the practice of contesting reservations, thereby
concentrating the interpretive authority in the hands of more powerful actors. Silence
in such contexts is less a deliberate choice than a manifestation of systemic inequality,
where political dependency and resource scarcity constrain meaningful participation.
As a result, the practice of objections reflects not only legal contestation but also the
geopolitical distribution of power, raising questions about the legitimacy and inclu-
siveness of the treaty system. This underscores a fundamental tension between the
formal equality of states in international law and the material inequalities that shape
their ability to enforce and defend human rights norms.

3.3.6. Consequence of non-objection

The decision of states not to object to reservations in human rights treaties carries
significant consequences. When states refrain from objecting, particularly to reserva-
tions that may conflict with the object and purpose of a treaty, the effectiveness of
the treaty is weakened.”® Such inaction may encourage other states to make similar
reservations, gradually undermining the treaty’s impact.”® As reservations accumulate
without challenge, the strength and universality of the treaty diminish, reducing its
capacity to promote and safeguard human rights.

The absence of objections can also produce direct harm to certain groups in a
country. For example, if a state reserves the right to exclude certain groups from the
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protections guaranteed under a human rights treaty and no other state objects, those
groups may remain unprotected. This situation can perpetuate discrimination and
inequality, which contradicts the very purpose of international human rights agree-
ments.>

In some situations, the absence of objections to reservations may be seen as a lack
of political will to uphold the standards of a treaty. This perception can weaken the
credibility of international human rights mechanisms and limit their effectiveness in
holding states accountable for violations. When reservations that undermine the ob-
ject and purpose of a treaty go unchallenged, it may signal to states that such actions
carry little diplomatic or legal risk.

Silence on reservations can also reduce the effectiveness of treaty bodies in moni-
toring and enforcing compliance. These bodies depend on the cooperation of state
parties to properly evaluate the implementation of treaty provisions.” If states fail to
object, it becomes more difficult for treaty bodies to assess the full extent of a state’s
compliance and to issue well-informed recommendations for improvement.

3.4. The Impact of Objections on State Behaviour and Treaty Compliance

Objections to reservations can serve as an important tool for influencing state be-
haviour, encouraging governments to align more closely with their treaty obligations.
In many cases, resistance expressed through formal objections functions not only as
a diplomatic criticism but also as a source of normative pressure, pushing states to re-
consider policies that weaken the core purposes of treaties. Research shows that such
social pressure can be highly effective. States with stronger institutional capacity, such
as human rights departments within foreign ministries, are often more responsive to
objections and may choose to reformulate or withdraw reservations to protect their
international credibility.

Objections to reservations can lead to direct changes in state behaviour by high-
lighting incompatibilities and compelling states to respond. For example, Pakistan
withdrew its reservation to Article 40 of the ICCPR concerning the jurisdiction of the
Human Rights Committee in 2011, following international objections and sustained
scrutiny.®* This case illustrates how diplomatic pressure and normative expectations
can result in concrete policy changes. Likewise, the “no benefit” approach adopted
by the Nordic countries, which ensures that a reserving state cannot benefit from its

530 Marko Milanovic and Linos-Alexander Sicilianos. "Reservations to Treaties: An Introduction.” European
Journal of International Law 24, no. 4 (November 2013): 1055-1059. https://doi.org/10.1093/ejil/
cht074.

531 United Nations Office of the High Commissioner for Human Rights. Fundamental Challenges of the UN
Human Rights Treaty Body System. Background paper for the expert meeting, December 14-15, 2015.
Geneva: OHCHR, October 15, 2015.

532 United Nations Treaty Collection. “International Covenant on Civil and Political Rights.” United Nations,
last modified August 23, 2025. https://treaties.un.org/pages/viewdetails.aspx?chapter=4&clang=_
en&mtdsg_no=iv-4&src=ind.

147



reservation, has pushed states to reconsider broad or vague reservations, thereby pro-
tecting the integrity of treaties.*®

Beyond their immediate legal effects, objections often drive broader normative
change through indirect channels. They draw greater domestic and international at-
tention, enabling NGOs, media, and legislatures to contest reservations. The Universal
Periodic Review (UPR) illustrates this dynamic. Switzerland, after receiving a recom-
mendation to withdraw its reservation to the CEDAW concerning Article 16(1)(g),
complied in 2013.** However, by its third cycle, it maintained certain reservations due
to domestic legal constraints. Morocco likewise revised its reservation stance follow-
ing UPR recommendations, demonstrating how reputational and procedural pressure
can foster legislative reform.

Despite notable successes, objections are often criticized as largely symbolic. Nei-
ther the VCLT nor human rights treaties provide strong enforcement mechanisms,
and objections may be ignored if a reserving state chooses strategic non-compliance.
General Comment No. 24 of the Human Rights Committee highlights this weakness,
noting that reservations based solely on “domestic law” are frequently ineffective and
raise serious doubts about their validity.>* Yet, in the absence of effective follow-up,
states can still benefit from such reservations. The Committee has also questioned the
value of inter-State objections in human rights treaties, observing that their use is in-
consistent and legally ambiguous, and that they may function more as interpretive
signals than as genuine tools for ensuring compliance.**

The impact of objections on treaty compliance can produce dual outcomes, as seen
earlier in the cases of Pakistan and Switzerland. Other examples reinforce this pattern.
Guatemala, for instance, initially entered a reservation to Article 4(4) of the American
Convention on Human Rights to align the death penalty with its constitution. Fol-
lowing scrutiny, Guatemala withdrew this reservation through Government Agree-
ment No. 281-86 on 20 May 1986, with the change taking effect on 12 August 1986.>
Similarly, Chile entered broad reservations to the Inter-American Convention to Pre-
vent and Punish Torture, including provisions related to military chains of command.
However, it later filed an instrument on 21 August 1990 (dated 18 May 1990) formally
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withdrawing its reservations to Article 4 and the final paragraph of Article 13.5

On the other hand, despite repeated objections, many states continue to maintain
broad and vaguely formulated reservations to CEDAW that invoke Islamic law (Sha-
ria). These reservations persist even though they raise concerns about undermining
the treaty’s object and purpose. For example, Libya entered a reservation declaring that
its accession to CEDAW was subject to the condition that it would not conflict with
laws on personal status derived from Islamic Sharia.”® The Government of Norway
objected, stating that such a broad invocation of Sharia created doubts about Libya’s
commitment to the treaty’s aims.**’ Bahrain similarly entered general reservations to
Articles 2, 9, 15, and 16 of CEDAW, citing Islamic Sharia.**! Denmark and Finland
objected, emphasizing that the undefined and sweeping nature of these reservations
weakened the Convention and failed to clarify Bahrain’s obligations.*? The United
Arab Emirates also entered reservations to core provisions of CEDAW, referring to
national and religious law. States including Norway, Poland, and Sweden objected, ar-
guing that these reservations were incompatible with the treaty’s object and purpose
and threatened its integrity.

While objections to reservations are important for safeguarding the “object and
purpose” standard of human rights treaties, their practical effectiveness is limited. The
VCLT does not provide a robust enforcement mechanism, and the process of deter-
mining incompatibility is often subjective, particularly in cases involving broad res-
ervations based on domestic law. Treaty bodies, such as the Human Rights Commit-
tee, have criticized such reservations for rendering treaty rights virtually ineffective.
Moreover, the absence of clear consequences for invalid reservations allows states to
justify them through domestic law while still benefiting from treaty membership with-
out genuine compliance. Although objections reflect international consensus and can
sometimes contribute to normative change, they frequently remain symbolic rather
than serving as catalysts for real reform. Even so, in the absence of strong enforce-
ment mechanisms, objections continue to play a critical role in the broader normative
framework. They delegitimize incompatible reservations, impose reputational costs,
and create indirect pressure on states. Their effectiveness is heightened when com-
bined with newer monitoring strategies, including the potential use of Al-based tools,
to track reservations and objections, predict whether reservations are compatible with
the object and purpose of the treaty, and enhance Universal Periodic Review and Trea-
ty body processes that will be discussed in the next section.
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3.5. Case Studies of National Practices in Response to International
Pressure for Modifying or Withdrawing Reservations

States respond to reservations in international human rights treaties in diverse
ways, shaped by domestic law, political priorities, and international pressure. Some
states choose to modify or withdraw reservations after scrutiny, while others resist
objections or remain silent, reflecting the uneven effectiveness of treaty monitoring
mechanisms. The following case studies of Pakistan, Egypt, the United States of Amer-
ica, Morocco, and Brazil illustrate these contrasting approaches and shed light on the
practical challenges of implementing international human rights obligations, as well as
the influence of objections on state behaviour.

3.5.1. Islamic Republic of Pakistan

Pakistan follows a dualist legal system, whereby international treaties do not auto-
matically acquire domestic legal force upon ratification and must instead be incorpo-
rated through national legislation.> Its legal system represents a hybrid of common
law and Islamic law, reflecting both its historical legacy and religious foundations. Pa-
kistan has ratified several core human rights treaties, including ICCPR and CEDAW.
Nevertheless, it has entered numerous reservations to key provisions of these treaties,
citing the need for consistency with Islamic law and the Constitution of Pakistan.

Upon ratification in 2010, Pakistan entered reservations to several ICCPR provi-
sions, including those concerning equality (Article 3), the right to life (Article 6), free-
dom from torture (Article 7), liberty and security (Article 9), freedom of movement
(Article 12), and participation in public affairs (Article 25), among others. These reser-
vations were premised on the requirement that the provisions be consistent with Sha-
ria law and the Constitution of Pakistan.>** Pakistan has similarly made reservations to
CEDAW, stating that it will implement the Convention only to the extent compatible
with its Constitution.”*® Many of Pakistan’s reservations are broadly worded and lack
detailed explanations, creating ambiguity regarding their scope and application. For
example, its ICCPR reservation indicates that the relevant provisions “shall be applied
to the extent that they are not repugnant to the Constitution of Pakistan and Sharia
law;” making it difficult to determine the precise limitations on the treaty’s application.
Likewise, reservations to CEDAW are framed in terms of conformity with domestic

543 Ahmer Bilal Soofi, “Pakistan,” in The Oxford Handbook of International Law in Asia and the Pacific, ed.
Simon Chesterman et al. (Oxford: Oxford University Press, 2019), 576-603, https://doi.org/10.1093/
1law/9780198793854.003.0024.

544 United Nations Treaty Collection. “International Covenant on Civil and Political Rights” United Nations,
last modified August 23, 2025. https://treaties.un.org/pages/viewdetails.aspx?chapter=4&clang=_
en&mtdsg_no=iv-4&src=ind.

545 United Nations Treaty Collection. “CEDAW.” United Nations, last modified August 23, 2025. https://
treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-8&chapter=4&clang=_en.

150



law and Islamic principles, without clarifying the exact extent of these limitations.

International bodies and other state parties have consistently objected to Pakistan’s
reservations, arguing that they fundamentally undermine the object and purpose of
the relevant treaties.>* The systematic nature of these objections reflects broader con-
cerns within the international community about the compatibility of sweeping reli-
gious reservations with universal human rights standards.>*” For example, Germany,
Poland, and the Netherlands have specifically challenged Pakistan’s ICCPR reserva-
tions, asserting that they are incompatible with the treaty’s objectives and may re-
strict the enjoyment of the rights guaranteed therein.**® These objections align with
the VCLT’s Article 19(c) prohibition on reservations that defeat a treaty’s object and
purpose.®®

The Human Rights Committee has similarly expressed concern about Pakistan’s
reservations, particularly noting that the broad nature of the Islamic law reservation
creates uncertainty about which specific provisions Pakistan considers itself bound
by.> This institutional critique reflects what Schabas describes as the “corrosive effect”
of overly broad reservations on treaty integrity.”®' The Committee’s General Comment
No. 24 specifically addresses such concerns, establishing that reservations incompat-
ible with a treaty’s object and purpose are invalid regardless of state acceptance.>*

Despite these sustained objections from both state parties and treaty bodies, Paki-
stan has not withdrawn its reservations, reflecting a deliberate prioritization of domes-
tic legal and religious considerations over international human rights obligations.>*
Moreover, Pakistans dualist legal system presents additional structural challenges
for implementing international human rights standards domestically.”* Even when
treaties are incorporated into national law through legislative action, their applica-
tion remains contingent on conformity with Islamic law and the Constitution, creating

546 UN Treaty Collection, “Reservations and Declarations for International Covenant on Civil and Political
Rights,” accessed September 2, 2025, https://treaties.un.org(https://treaties.un.org)

547 Catherine Redgwell, “Universality or Integrity? Some Reflections on Reservations to General
Multilateral Treaties,” British Yearbook of International Law 64, no. 1 (1993): 245-282.

548 UN Treaty Collection, “Objections by Germany, Poland, and the Netherlands to Pakistan’s Reservations
to the ICCPR,” various dates, https://treaties.un.org

549 Vienna Convention on the Law of Treaties, May 23, 1969, 1155 UN.T.S. 331, art. 19(c)

550 UN Human Rights Committee, “Concluding Observations on the Initial Report of Pakistan,” CCPR/C/
PAK/CO/1, August 23, 2017

551 William A. Schabas, “Reservations to Human Rights Treaties: Time for Innovation and Reform,
Canadian Yearbook of International Law 32 (1996): 39-81

552 UN Human Rights Committee, “General Comment No. 24: Issues Relating to Reservations Made
upon Ratification or Accession to the Covenant or the Optional Protocols Thereto, or in Relation to
Declarations under Article 41 of the Covenant,” CCPR/C/21/Rev.1/Add.6, November 4, 1994

553 Ryan Goodman, “Human Rights Treaties, Invalid Reservations, and State Consent,” American Journal
of International Law 96, no. 3 (2002): 531-560

554 Mashood A. Baderin, International Human Rights and Islamic Law (Oxford: Oxford University Press,
2003), 78-102

151


https://treaties.un.org

what Lau terms a “hierarchical conflict” within the domestic legal order.”* This con-
stitutional framework, established through Article 227 of the Pakistani Constitution,
requires all laws to conform to Islamic injunctions, effectively subordinating interna-
tional obligations to religious law.>*

This institutional arrangement reflects broader theoretical debates about legal plu-
ralism in post-colonial states, where multiple normative orders compete for suprema-
cy.> The Pakistani case thus illustrates what can be described as “inter-legality” - the
complex interaction between different legal systems within a single jurisdiction.*®

3.5.2. The Arab Republic of Egypt

Egypt follows a civil law system influenced by Islamic Sharia principles, which
strongly shapes its approach to international human rights treaties. Article 93 of the
Egyptian Constitution requires the state to uphold international human rights agree-
ments, including the International Covenant on Civil and Political Rights (ICCPR)
and the Convention on the Elimination of All Forms of Discrimination against Wom-
en (CEDAW).>* In theory, this provision supports the incorporation of treaties into
domestic law.* In practice, however, their application is often filtered through inter-
pretations of Sharia, creating potential tensions between Egypt’s international obliga-
tions and its domestic legal framework.

Egypt ratified CEDAW on 18 September 1981, entering reservations to Articles 2
and 16. The reservation to Article 2 states that, “the Arab Republic of Egypt is willing
to comply with the content of this article, provided that such compliance does not run
counter to the Islamic Sharia”**' Along with that reservation on Article 16 pertains to
matters of marriage and family relations, and provides that:

“The Sharia therefore restricts the wife’s rights to divorce by mak-
ing it contingent on a judge’s ruling, whereas no such restriction
is laid down in the case of the husband.”>**

Egypt’s reservations show its intention to reconcile international obligations on
the protection and promotion of women’s rights with its interpretation of Islamic law,
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which raises questions about the compatibility of these reservations with the object
and purpose of the treaties. In addition, Egypt entered a reservation to Article 29 of the
CEDAW to avoid arbitration in disputes concerning the interpretation or application
of the Convention.*®

Egypt follows a monist legal system, where its Constitution directly incorporates
international treaties, including human rights agreements, into domestic law with-
out requiring separate legislation.” In theory, this allows international human rights
standards to be applied within the national legal framework. In practice, however, im-
plementation is often constrained by the dominant interpretation of Islamic Sharia,
which can conflict with international obligations. The judiciary has at times examined
the compatibility of domestic laws with international human rights commitments, but
its role remains limited by this interpretation of Sharia. Civil society and international
human rights organizations continue to press for the withdrawal of Egypt’s reserva-
tions to CEDAW and for stronger alignment with international standards. Some pro-
gress has been made, such as the 2008 withdrawal of Egypt’s reservation to Article
9 of CEDAW on women’s nationality rights, yet reservations to Articles 2 and 16 of
CEDAW,** as well as to ICCPR, remain in place.*

This analysis of Egypt’s approach to international human rights law serves several
critical functions within the broader scholarly framework of this dissertation. First, it
provides a crucial comparative counterpoint to dualist systems like Pakistan’s, dem-
onstrating that constitutional structure alone does not determine the effectiveness of
international human rights implementation®”. The Egyptian case reveals how even
direct constitutional incorporation of international treaties can be undermined by
interpretative frameworks that prioritize religious law over international obligations.

Second, this examination contributes to theoretical debates about legal pluralism
and normative hierarchy within post-colonial states**. Egypts experience illustrates
what Santos terms “inter-legality” - the complex interaction between multiple legal or-
ders within a single jurisdiction, where formal constitutional provisions may be super-
seded by alternative interpretative frameworks.” These finding challenges traditional
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assumptions about monist systems and their supposed advantages for international
law implementation.

Third, the analysis provides empirical evidence for broader arguments about the
role of civil society and transnational advocacy networks in promoting human rights
compliance.””® The documented pressure from domestic and international organi-
zations, and the resulting selective withdrawal of reservations, supports theoretical
frameworks about “norm entrepreneurs” and their influence on state behaviour.*”

Finally, this case study contributes to understanding the gendered dimensions of
reservation practices, particularly regarding CEDAW, which remains one of the most
heavily reserved human rights treaties. Egypt’s maintenance of reservations to Articles
2 and 16, despite withdrawal of the Article 9 reservation, provides insight into the
hierarchical nature of gender-related human rights resistance and the strategic calcula-
tions underlying state compliance decisions.*”

3.5.3. United States of America

The United States has traditionally adopted a cautious and selective stance toward
international human rights treaties. Its approach often involves signing treaties but
attaching reservations or avoiding ratification altogether to maintain consistency with
domestic legal and political priorities. The U.S. stresses the need to protect its sover-
eignty and to ensure that international obligations do not supersede its Constitution
or domestic law. These practices regarding reservations and objections make the U.S. a
significant case study for examining the balance between state interests, treaty compli-
ance, and international pressure.

The United States ratified the International Covenant on Civil and Political Rights
(ICCPR) in 1992, but did so with several reservations.””> Most importantly, it declared
that Articles 1 to 27 of the ICCPR are not self-executing, meaning they cannot be di-
rectly enforced in U.S. courts without implementing legislation.””* This approach ena-
bles the U.S. to maintain formal compliance with the treaty while preserving domestic
control over enforcement. The reservations extend to key provisions, including Article
6 on the right to life and the death penalty, Article 7 prohibiting torture and cruel or
degrading treatment, Article 10 on conditions of detention, and Article 20 on the pro-
hibition of war propaganda and incitement to hatred. Beyond these reservations, the
U.S. has also objected to certain interpretations of the ICCPR by other states or treaty
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bodies, arguing that they conflict with constitutional principles or undermine national
sovereignty.””

The U.S. approach to CEDAW has been even more cautious. Although the United
States signed CEDAW in 1980, it has never ratified the treaty.””® The primary reasons
for this non-ratification include potential conflicts with constitutional provisions, fed-
eralism concerns, and domestic political considerations.””” While the treaty has not
been ratified, the U.S. has expressed concerns regarding certain provisions, especially
those related to abortion, military service, and other areas that intersect with domestic
law. Similarly, CRC has not been ratified by the United States, despite signing the treaty
in 1995.7® Opposition stems from concerns that the CRC could infringe on parental
rights and challenge U.S. domestic sovereignty over child welfare and education.””
The U.S. has indicated that it would enter reservations upon ratification, particularly
regarding provisions that could affect parental authority or expand the state’s role in
child welfare.

A clear pattern can be observed in the United States’ approach to international hu-
man rights treaties, reflecting what contemporary scholars describe as “constitutional
exceptionalism” in international legal engagement.’® The U.S. frequently signs treaties
without proceeding to ratification, and when it does ratify, it often attaches extensive
reservations to safeguard consistency with domestic law. This approach has recently
become increasingly systematic, with the Biden administration maintaining many of
the reservation practices established by previous administrations while attempting to
re-engage with international human rights mechanisms.*!

This strategic approach is driven by several interconnected factors, including the
protection of national sovereignty, the primacy of the U.S. Constitution, and what re-
cent scholarship identifies as “constitutional supremacy doctrine” in American inter-
national law practice.® The reservation practice extends beyond mere legal techni-
calities to encompass broader questions of democratic legitimacy and constitutional
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interpretation. Recent studies demonstrate that U.S. reservations typically fall into
three categories: federalism reservations that protect state-level authority, constitu-
tional reservations that preserve First Amendment and other constitutional rights,
and self-execution declarations that limit the domestic enforceability of treaty provi-
sions. Although this practice has attracted considerable international criticism, par-
ticularly from European states and treaty-monitoring bodies, the United States has
largely maintained its reservations without significant change.”® The Human Rights
Committee’s 2020 General Comment No. 37 specifically addressed concerns about
U.S. reservations to the International Covenant on Civil and Political Rights, arguing
that several reservations are incompatible with the treaty’s object and purpose.®®*

Recent diplomatic exchanges reveal intensified European criticism of U.S. reserva-
tion practices, with coordinated objections from EU member states becoming more
frequent and systematic since 2020.°% This criticism has been particularly sharp re-
garding reservations that limit the application of human rights standards in areas such
as juvenile justice, where the U.S. maintains reservations allowing the death penalty
for crimes committed by minors.*

Contemporary scholarship suggests that this transatlantic divide over reservation
practices reflects broader disagreements about the nature of international legal obliga-
tion and the role of domestic constitutional law in international treaty interpretation.
The persistence of U.S. reservation practices despite sustained international criticism
demonstrates what recent studies describe as “normative resistance” to international
human rights standards.>”

3.5.4. The Kingdom of Morocco

Morocco lifted its reservations to the CEDAW following the constitutional reforms
of 2011.%* This step reflected growing domestic pressure to bring national laws into
closer alignment with international obligations and to guarantee fundamental rights
for women across the country.
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It ratified CEDAW in 1993, but initially entered reservations to several provisions,
particularly Article 9(2), which deals with the right of women to pass on their na-
tionality to their foreign-born spouses and children, and Article 16, which deals with
equality between men and women in marriage and family relations, including rights
in marriage, divorce, and inheritance. These reservations were primarily based on the
country’s interpretation of Islamic law (Sharia), which the government argued could
conflict with certain provisions of the Convention.

Over time, Morocco came under growing pressure from international bodies,
particularly the United Nations CEDAW Committee, to withdraw its reservations.”®
Critics maintained that these reservations undermined the object and purpose of
the Convention, which is to eliminate all forms of discrimination against women. In
2004, Morocco undertook major reforms of its family law, known as the Moudawana,
strengthening women’s rights in matters such as marriage, divorce, and inheritance.*”
These reforms marked an important step toward bringing domestic law into greater
conformity with international human rights standards. In 2011, Morocco officially
lifted its reservations to CEDAW, a move shaped by both domestic legal reforms and
sustained international advocacy,™’ signalling a stronger commitment to advancing
women’s rights and aligning with international obligations.

3.5.5. Federative Republic of Brazil

Brazil, as a party to key international human rights treaties, initially made reserva-
tions when ratifying the ICCPR and the CEDAW. These reservations were intended
to align international obligations with domestic law, showing the country’s careful ap-
proach to its human rights commitments.

When Brazil ratified the ICCPR in 1992, it made a reservation to Article 20, which
prohibits advocacy of national, racial, or religious hatred that incites discrimination,
hostility, or violence.**? This reservation allowed Brazil to apply its own national laws
on freedom of expression, which narrowed the scope of the article. Over time, Brazil
faced international pressure to withdraw this reservation. The Human Rights Com-
mittee and other state parties questioned whether it was compatible with the object
and purpose of the ICCPR. Brazil, however, maintained its position, arguing that the
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reservation was necessary to balance freedom of expression with the protection of
national security and public order.

In contrast, Brazil took a more flexible approach to its reservations under CEDAW.
It had reservations to Articles 16(1)(a), (c), (g), (h), 15(4), and 29(1).** On 20 De-
cember 1994, Brazil informed the Secretary-General of the United Nations that it was
withdrawing its reservations to Articles 15(4) and 16(1), which concern women’s legal
capacity and family law.** This decision reflected Brazil’s effort to bring its domestic
laws in line with international human rights standards. However, it kept its reservation
to Article 29(1), showing a selective approach to treaty compliance.**

The international community welcomed Brazil’s withdrawal of reservations to CE-
DAW, considering it a positive step toward advancing gender equality. Nonetheless,
the CEDAW Committee continued to press Brazil to take stronger measures to elimi-
nate discrimination against women, especially in relation to domestic violence and
women’s participation in political and public life. Brazil's approach illustrates partial
compliance with international standards, while also drawing attention to the objec-
tions raised against its reservations.

3.5.6. The Republic of Lithuania: national legal framework

Another worth mentioning example is the Republic of Lithuania. The approach to
objections to reservations reflects a sophisticated understanding of international trea-
ty law whilst revealing significant procedural complexities that may hinder effective
implementation of international legal obligations. Lithuania joined CEDAW without
any reservations, demonstrating its principled commitment to full implementation
of human rights obligations.>® The Lithuanian legal framework establishes a complex
procedural system for addressing reservations that may impede timely responses to
problematic reservations. Article 4 of Lithuania’s International Treaties Law provides
that decisions on objecting to reservations made by other subjects of international
law regarding Lithuania’s international treaties are adopted according to established
procedures, after receiving an opinion from the Foreign Affairs Committee of the Sei-
mas.”” However, the actual procedure for making objections to reservations in the
Republic of Lithuania is quite complex, with the main functions in deciding on mak-
ing objections to reservations falling to the Ministry of Foreign Affairs, which is not
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obliged to consult with other interested ministries or government institutions.*® This
procedural complexity creates uncertainty, as it is not clear in what cases the Ministry
of Foreign Affairs can and when there is a need to contact other interested ministries
or government institutions, with the concept “doubts arise” being unclear and requir-
ing clarification.

Lithuania’s Constitutional Court has emphasized the fundamental importance of
international treaty obligations, stating that under Article 135(1) of the Constitution,
the Republic of Lithuania must follow universally recognized principles and norms
of international law; the constitutional principle pacta sunt servanda means an im-
perative to faithfully fulfil obligations undertaken by the Republic of Lithuania under
international law, including international treaties.>® This Constitutional commitment
creates an obligation for Lithuania to address incompatible reservations, as in case of
incompatibility between the provisions of an international treaty and the Constitution,
Article 135(1) creates an obligation for Lithuania to eliminate such incompatibility by
renouncing the relevant international obligations in accordance with international law
norms or by making appropriate constitutional amendments.*®

Lithuania has formulated objections to reservations that invoke Sharia law or
make general references to domestic or religious law as grounds for limiting obliga-
tions under the CEDAW.*! For instance, Lithuania objected to the reservation made
by the United Arab Emirates upon accession, which invoked provisions of Islamic
Sharia and domestic legislation to limit obligations under Articles 2(f), 9, 15(2), 16,
and 29(1). Similarly, Lithuania objected to Saudi Arabia’s broad reservation invoking
Islamic Sharia, declaring it incompatible with the object and purpose of CEDAW.®? In
line with the practice of other European states, Lithuania’s objections typically specify
that they “shall not preclude the entry into force of the Convention as between the
Republic of Lithuania and [the reserving state],” thereby adopting the severability
approach whereby the reserved provisions do not apply in the bilateral relationship,
whilst the remainder of the treaty remains operative.*” Lithuania has also objected
to reservations by other states, including Mauritania, Oman, and Pakistan, on similar
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grounds.® This objection practice reflects Lithuania’s commitment to the universality
of human rights and its alignment with broader European Union policy on reserva-
tions to human rights treaties.

3.5.7. State Responses to Objections: A Spectrum of Compliance

States respond differently to objections raised against their reservations to inter-
national human rights treaties, influenced by domestic law, political priorities, and in-
ternational pressure. Egypt has largely upheld its reservations, particularly to Articles
2 and 16 of CEDAW,*”® and certain provisions of the ICCPR.®¢ Although it lifted its
reservation to Article 9 of CEDAW in 2008, its overall response has been limited due
to domestic legal interpretations grounded in Sharia. Morocco presents the opposite
trend, as it removed its CEDAW reservations in 2011 after sustained domestic and in-
ternational advocacy, aligning its commitments with constitutional reforms and treaty
obligations.®” Brazil illustrates partial compliance: it withdrew reservations to Articles
15(4) and 16(1) of CEDAW in response to objections,®® but retained its reservation
to Article 29(1) and kept certain ICCPR reservations, showing a selective approach to
treaty adherence.®”” The United States, despite strong international pressure, has kept
its ICCPR reservations unchanged and has not ratified treaties such as CEDAW and
the CRC.®" This reflects a strategy of cautious engagement that prioritizes domestic
sovereignty. These cases together illustrate a spectrum of state behaviour, from non-
responsive to partially compliant to fully responsive, showing both the possibilities
and the limits of objections as a tool to enforce international human rights norms.
Furthermore, these cases demonstrate that state responses to objections are not uni-
form but rather shaped by a complex interplay of domestic legal frameworks, political
calculations, and external pressures. The comparative spectrum - from resistance to
selective compliance to full alignment - suggests that objections function less as bind-
ing legal constraints than as instruments of normative and political influence. Their
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effectiveness, therefore, depends not only on the strength of the international legal
regime but also on the willingness of states to internalize human rights commitments
within their domestic orders. This uneven practice creates uncertainty and weakens
the predictability of the treaty system, raising practical challenges for the enforcement
of international human rights norms.
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PART IV. THE ROLE OF AI TOOLS IN ENHANCING TREATY
COMPLIANCE AND TRANSPARENCY

The oversight of state reservations to international human rights treaties remains a
significant challenge, even with the existence of treaty bodies and monitoring mecha-
nisms.®"! Traditional approaches depend largely on state reporting, manual analysis,
and periodic reviews, which are often delayed, incomplete, or difficult to compare
across treaties and countries. As a result, reservations that may undermine the “object
and purpose” of a treaty can go unnoticed for years, weakening the effectiveness of
human rights protection. Incorporating Al tools into the reservations’ regime could
offer a way to address these challenges by enabling real-time collection and analysis
of reservation data, detecting patterns of concern, and identifying inconsistencies that
would otherwise require extensive time and expertise. In addition to improving ef-
ficiency, AI enhances transparency,®? allowing civil society, academics, and interna-
tional actors to better understand the scope and impact of reservations. By combining
rigorous analysis with broader accessibility, AI might be increasingly recognized as a
complementary mechanism to strengthen the reservations regime and align practical
monitoring with legal norms.?

The emergence of sophisticated legal technology platforms presents new oppor-
tunities for enhancing state capacity to analyze treaty reservations systematically and
identify potential incompatibilities with human rights obligations. Advanced legal re-
search tools, such as Al-powered document analysis systems, can provide state repre-
sentatives with comprehensive comparative analysis capabilities that were previously
resource-intensive and time-consuming®'. These platforms enable systematic cross-
referencing of reservation language across different states to identical treaty provi-
sions, identification of patterns in reservation formulations that have been deemed
incompatible by treaty monitoring bodies, and analysis of the evolution of reservation
practices over time®®. For human rights treaties such as CEDAW, the ICCPR, and the
CRC, such technology could assist in assessing the compatibility of cultural and reli-
gious reservations with treaty object and purpose, comparing reservation withdrawal
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processes, and reviewing treaty monitoring body jurisprudence on specific reserva-
tion types®'. The utility could extend to practical applications including drafting sup-
port, where legal technology can review proposed reservation language for potential
incompatibility issues, analyze legal implications of specific formulations, and ensure
consistency with domestic constitutional frameworks®".

4.1. Al as Transparency Facilitator

Before examining specific applications, it is important to note that Al serves as a
foundational tool for enhancing transparency in the reservations’ regime. Traditional
monitoring often depends on fragmented reports and delayed submissions by states,*'®
whereas AI can provide continuous and systematic oversight. By combining sources
such as treaty texts, state declarations, and relevant jurisprudence, Al can turn scat-
tered legal materials into clear and accessible insights. This general role prepares the
ground for more concrete uses, including the automated tracking of reservations,
comparative mapping across instruments, and the preliminary assessment of legality.

4.1.1. Traditional Approach and Modern Integration

The conventional approach of treaty bodies faces several challenges. One of the
main barriers to effective oversight of treaty reservations is the fragmented and incon-
sistent nature of manual monitoring.®*® Traditional methods, which depend on nation-
al reports, scattered UN databases, and occasional scholarly commentary, often result
in incomplete and non-standardized information.*® Differences in submission timing,
terminologies used, and detail make comparative or historical analysis burdensome
and even unreliable. A clear example is Kuwait’s interpretative declaration upon ac-
cession to the ICCPR, which stated that “the rights to which the articles refer must be
exercised within the limits set by Kuwaiti law”**' This vague and broad wording led
to objections from Finland, Germany, the Netherlands, Norway, and Sweden.®** The
Human Rights Committee later held that such a reservation “essentially renders
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ineffective all Covenant rights which would require any change in national law to en-
sure compliance,” thereby undermining the object and purpose of the treaty.* How-
ever, despite these objections from multiple states and the Committee’s unequivocal
finding of incompatibility, the fragmented monitoring system lacked a centralized
mechanism to track whether Kuwait subsequently modified or withdrew its reserva-
tion, or whether it brought its domestic legislation into compliance with the Covenant.
The absence of systematic follow-up procedures and the reliance on scattered databas-
es meant that the legal determination of incompatibility did not translate into effective
oversight or remedial action. This example illustrates how the fragmented nature of
manual monitoring, characterized by inconsistent documentation, lack of centralized
tracking, and inadequate follow-up mechanisms, undermines the effectiveness of le-
gal oversight, even where states and treaty bodies have clearly identified problematic
reservations.

In contrast, Al provides a major advantage by enabling continuous and automated
compilation and classification of reservations from multiple sources. With the use of
advanced Natural Language Processing (NLP),®* AI can analyse complex legal texts
and identify ambiguous or overly broad reservations, such as those phrased as “con-
sistent with domestic law;” which may indicate potential conflicts with treaty obliga-
tions. In addition, by incorporating multilingual datasets, AI can deliver consistent
and inclusive analysis across legal systems and across diverse languages, reducing bi-
ases that often favour widely spoken languages.®*

Late or Missing Reports by States: Another significant challenge in the treaty-
reservation framework is the problem of late or missing state reports and the slow pace
of treaty body reviews.®® The Human Rights Committee noted that, as of March 2019,
fifteen States had overdue initial reports.®”” Seven of these were delayed by between
five and ten years, and eight by more than ten years, with Equatorial Guinea’s report
outstanding for thirty years.®®® Periodic reports faced similar delays, such as Afghani-
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stan’s by twenty-two years and Nigeria’s by nineteen years.®” These backlogs make it
difficult to identify and address problematic reservations in a timely manner, leaving
potential compatibility issues unresolved for many years. Whilst reservations are for-
mulated at the time of ratification or accession to a treaty and are formally deposited
with the UN Secretary-General, the fragmented nature of manual monitoring means
that treaty bodies may not systematically review the compatibility of such reserva-
tions until years later, when the reserving state submits its initial or periodic report.
Moreover, modifications to existing reservations, partial withdrawals, or clarifications
issued by states may be recorded in dispersed databases without triggering immediate
review by treaty bodies. In contrast, Al-based systems could continuously monitor
the UN treaty database and other relevant repositories, automatically flagging newly
deposited reservations, modifications to existing reservations, or clarifications upon
their registration, and sending immediate alerts to treaty bodies. Such systems could
also cross-reference reservations with subsequent state reports, enabling treaty bodies
to systematically assess compatibility issues as soon as initial documentation becomes
available, rather than waiting for the next reporting cycle.

Comparative mapping: Al can also assist in comparative mapping and analysis
of reservation practices across different treaties. Through AI-driven databases, reser-
vations to instruments such as the ICCPR, CEDAW, and CRC can be systematically
recorded and compared, addressing the problem of fragmented sources. An example
is the CEDAW ROCS dataset, which provides structured information on which States
objected to particular reservations and when withdrawals occurred.®® This allows re-
searchers to identify specific trends in reservations and objections to reservations.®!
Such tools enable dynamic cross-treaty comparisons,* for instance, whether rights
related to gender equality or juvenile justice are more frequently subject to reserva-
tions, and whether certain groups of States share similar practices. By tracing this data
historically, AI can also reveal broader patterns, such as periods with increased objec-
tions or waves of withdrawals, reflecting changes in international norms or pressure
from treaty bodies.**

Problematic Practices Warning: Beyond descriptive mapping, Al-based visual
and analytical tools can serve as early-warning systems for problematic practices. For
instance, monitoring when states withdraw reservations may indicate constructive
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engagement or a reaction to external scrutiny, while detecting an increase in vague or
broad reservations, such as those conditional on national law, can signal risks of treaty
dilution.®** Even the UN’s ratification dashboards, although not yet incorporating res-
ervation data, illustrate the potential of real-time treaty monitoring.®®> When com-
bined with AI platforms, such datasets allow stakeholders to identify emerging threats
to the integrity of human rights treaties. By using both spatial and temporal analytics,
Al can provide treaty bodies, civil society, and scholars with the ability to anticipate
and address trends that may weaken the universality and coherence of international
human rights law before they solidify into established state practice.

Access to Databases: Effective scrutiny of treaty reservations requires more than
automated data collection also demands careful legal analysis. In this respect, Al is
valuable because it can cross-reference treaty provisions with jurisprudence, Gen-
eral Comments, and state practice. Traditional methods often struggle with assess-
ing whether a reservation conflicts with the “object and purpose” of a human rights
instrument, since this standard is neither formulaic nor easily applied.®*® AI systems,
using machine learning and Natural Language Processing (NLP), can be trained on
comprehensive sources such as treaty texts, Vienna Convention norms, mentioned
General Comments, and treaty body decisions. By mapping semantic and doctrinal
connections, for example, identifying language found in inadmissible reservations or
patterns in objections by treaty bodies, Al can flag reservations that deserve closer
examination.®’” This process does not replace legal judgment, but it provides a scalable
and consistent preliminary screening that helps treaty bodies concentrate on the most
pressing concerns.**®

A hypothetical example shows this potential in practice. Consider an Al tool re-
viewing a reservation to the ICCPR where a state declares that “rights guaranteed by
this Covenant shall be implemented only to the extent permitted by national security
considerations under domestic law.” The AI system would compare this reservation
with General Comment No. 29 on derogations, relevant treaty body jurisprudence,
and the Vienna Convention’s compatibility tests. Since invoking “national security” to
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limit rights often undermines the treaty’s core protections,* the algorithm could clas-
sify the reservation as high-risk and issue an alert within hours of submission. Rather
than waiting months for manual analysis, the treaty body would receive a structured
report that highlights the key concerns, applicable norms, and relevant precedents.**
This predictive assessment not only accelerates the detection of potentially incompat-
ible reservations but also strengthens transparency in legal reasoning, allowing for
a calibrated response such as an objection, interpretative dialogue, or further legal
review.

Resource Constraint: Al platforms could provide an important solution to the
resource constraints that treaty bodies often face, including limited staff, time, and
analytical capacity.*' By automating labour-intensive tasks such as parsing multilin-
gual legal texts, cross-referencing doctrinal precedents, and conducting preliminary
compatibility assessments, AI can greatly reduce the workload of human reviewers.
This could allow treaty bodies to focus their limited legal expertise on higher-level
functions such as complex legal analysis or diplomatic engagement, rather than rou-
tine monitoring. An Al-supported system, therefore, improves efliciency while also
strengthening institutional capacity,*”> enabling treaty bodies to address chronic un-
derstaffing without compromising rigorous oversight or the integrity of human rights
treaties.

4.1.2. Method for Legality Assessment of Reservations Using Al

AT can help identify potentially incompatible reservations by comparing treaties
and jurisprudence, but its role can go further by offering a structured method for as-
sessing legality. Rather than limiting AI to detection, a step-by-step framework can
be created to ensure consistency and transparency in deciding whether a reservation
complies with international legal standards.®* This would not replace the judgment of
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treaty bodies or states,*** but it would provide a standardized baseline for analysis and
basically reinforce the duties that they are already performing.

The author proposes the following stages for the incorporation of artificial intel-
ligence tools into the system designed to assess and ensure the validity of reservations,
emphasizing both methodological coherence and practical applicability. Each will be
described in more detail:

Step 1 - Database Creation:

A strong Al-based framework for assessing the legality of treaty reservations
should begin with a comprehensive digital repository.** This repository should com-
bine three main categories of legal sources: treaties, jurisprudence, and doctrinal lit-
erature. First, treaties must be digitized and made machine-readable,*¢ including their
full texts as well as metadata such as ratification dates, formal declarations, reserva-
tion records, and interpretative commentary. Second, jurisprudence should include a
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curated collection of treaty body decisions and General Comments, especially those
that apply the “object and purpose” test or address the legality of reservations, along
with relevant rulings from domestic, regional and international courts. Third, doctri-
nal materials such as scholarly analyses, commentary on the Vienna Convention, and
guidance from international law bodies should be integrated to provide contextual
depth and clarity when interpreting ambiguous or complex provisions.

Centralizing these diverse sources in a single Al-accessible system offers significant
analytical benefits. It allows for multi-dimensional comparison, analysis of historical
legal trends, and the ability to track doctrinal changes across time and jurisdictions. A
precedent for such platforms exists in the human rights field. HURIDOCS’s Uwazi is
an open-source database designed to help defenders preserve, organize, and analyse
collections of documents, including legal instruments, court decisions, and campaign
materials.®” It supports multilingual content, advanced search functions, and custom-
izable categorization.®*® Uwazi databases have been used to create public collections of
jurisprudence, notably for the African Court on Human and Peoples’ Rights, provid-
ing searchable and annotated case law and commentary to a global audience.**

Moreover, for AI-driven analysis to be effective, the repository must contain struc-
tured information extracted from unstructured legal texts. This task can be addressed
by tools such as LexNLP.** It is an open-source library designed for legal and regula-
tory documents, with functions including segmentation, entity extraction, clause type
identification, and citation recognition.®' Its pre-trained models and extensive testing
on real-world legal datasets make it well-suited for creating searchable and structured
representations of treaty texts, jurisprudence, and doctrinal sources.

Together, these elements form the foundation for the next Al-supported steps in
the legality assessment framework. They enable clear, consistent, and evidence-based
analysis of state reservations while remaining grounded in established legal documen-
tation practices.

Step 2 - Reservation Input

Once a comprehensive digital repository is established, the next step is to input a
state’s declared reservation into the AI assessment system. At this point, real-world
data enters the machine-assisted analytical process and becomes the basis for further
evaluations. To ensure integrity and reliability, the system should allow multiple input
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methods.**

First, structured submission mechanisms can be introduced, allowing states or
authorized legal entities to submit reservations through standardized digital forms.
These forms would require essential metadata such as the affected treaty articles, the
exact reservation text, the submission date, and any contextual or interpretative notes.
This structured format reduces errors and improves traceability. Secondly, when res-
ervations are submitted in non-standard formats such as scanned documents or un-
structured PDFs, the system can use optical character recognition (OCR) together
with legal natural language processing (NLP) tools.*> These technologies allow for the
accurate extraction of both the full text of the reservation and the related metadata,
which helps maintain consistency across different input formats.®* The use of OCR
and NLP is already common in legal practice, where they are applied to streamline
document processing and the extraction of important information from contracts and
court filings.®*

Crucially, the system must preserve the exact text and formatting of each reserva-
tion, since precise legal language and nuance are essential. At the same time, metadata
tagging should be generated, covering elements such as the treaty name, article num-
ber, state party, date, and type of declaration (for example, interpretive declaration or
partial reservation), to support efficient analysis.** By giving priority to both accuracy
and traceability in the input phase, the system safeguards the legal integrity of submis-
sions. This careful approach allows the AI to identify inconsistencies or ambiguities
at an early stage while keeping a clear audit trail. In turn, it provides a strong basis
for precise automated analysis and informed human review, supporting a reliable and
transparent legality evaluation process.

Step 3 - Automated Analysis:

Once a reservation is entered into the system, the AI begins its main analytical
task through a structured, multi-level assessment. This process combines linguistic
analysis, reference to precedents, and legal interpretive methods to provide an initial
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evaluation of the reservation’s legality.*

The text structure examination component makes use of advanced legal NLP mod-
els, such as “LEGAL-BERT”, which has been specifically trained on extensive legal
corpora covering legislation, judicial rulings, and contractual texts. This training al-
lows the model to accurately recognize nuanced linguistic patterns, including qualifi-
ers such as “insofar as,” modal verbs, and ambiguous clauses.®*® Through this capacity,
the system is able to detect vague wording or conditional phrasing, which are charac-
teristic features of reservations that may raise legal concerns.® At the same time, the
precedent search sub-module compares the reservation text with a curated repository
of jurisprudence and doctrinal sources. Using semantic similarity techniques, the AI
identifies past treaty-body decisions or scholarly analyses that addressed comparable
reservation language. This connection strengthens the evaluation by adding contextu-
al legal depth and enabling comparative analysis. Finally, the AT applies an algorithmic
version of the “object and purpose” test under Article 19 of the Vienna Convention, as-
sessing whether the reservation is consistent with or undermines the treaty’s core ob-
jectives.®® Although AI cannot perform holistic legal reasoning, it can systematically
identify reservations whose wording or intent appears to conflict with fundamental
treaty principles.

This triadic approach, consisting of text structure scrutiny, precedent alignment,
and object-and-purpose evaluation, operates mainly as a preliminary screening tool
rather than a substitute for human judgment. It improves consistency, speeds up the
identification of high-risk reservations, and helps treaty bodies direct their attention
more strategically. The final assessment is then supported by a nuanced and transpar-
ent human review, ensuring that the system serves as a complement to, and not a
replacement for, expert legal and institutional oversight.*"

Step 4 - Risk Assessment:

After the automated analysis phase, in which AI examines the reservation’s text
structure, relevant precedents, and the “object and purpose” test, the system advances
to a risk classification stage. The main purpose of this stage is to convert analytical
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findings into practical insight by categorizing state reservations according to their
probability of legal incompatibility. For this purpose, the system is designed to auto-
matically assign each reservation a risk level of low, medium, or high, based on clearly
defined criteria.*®

The low-risk category might include reservations that are minor, narrowly tailored,
and consistent with established treaty norms, such as those whose wording aligns with
accepted exceptions or standard interpretative declarations. For example, the reserva-
tion of the United Kingdom on ICCPR which are well defined and definite.*® Medi-
um-risk reservations could involve more significant deviations or novel phrasing that
are not immediately objectionable but require closer examination. For example, like
Reservations on CEDAW by Kuwait, even though they might be considered against
the object and core purpose of the treaty, they still don’t impose blanket restrictions, or
are not vague.®® High-risk reservations, by contrast, can be flagged where the analysis
shows a strong likelihood of conflicting with the treaty’s object and purpose, often
reflecting patterns or precedents that have previously been deemed impermissible. For
example, blanket reservations on ICCPR by Pakistan.®

Adopting a tiered approach reflects the structure of risk classification systems in-
creasingly applied in Al governance, such as those described in the EU’s AI Act, which
defines categories including unacceptable, high, limited, and minimal risk based on
both the probability and severity of harm.*®® By drawing on these models, the catego-
rization of reservations ensures that only those posing significant legal concerns trig-
ger intensified review, while minor or conventional reservations move forward with
fewer obstacles. This method provides proportional oversight, like the way Al systems
with different risk levels are subject to graduated regulatory or transparency require-
ments.*

Moreover, the risk assessment process must clearly document the rationale for
each classification by explaining which markers or algorithmic thresholds led to a
reservation being labelled as “high risk”*® This level of transparency is essential for
accountability and helps build trust among treaty bodies and legal actors, ensuring
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that AT supports rather than obscures decision-making.*® In the author’s view, by of-
fering a structured and evidence-based triage system, the risk assessment stage enables
treaty-monitoring bodies to prioritize detailed reviews, allocate resources efficiently,
and respond strategically to the most concerning reservations, while still preserving
the role of expert judgment.

Step 5 - Expert Involvement:

The Expert Involvement stage is the key point where automated systems relate
to human legal authority. Once the AI system processes and classifies a reservation
by risk level, experts review the flagged cases, especially those marked as medium or
high risk.®”® Their role is to ensure that the final decision combines technical accu-
racy with normative judgment. Legal experts and treaty-monitoring bodies, including
treaty committee members, independent scholars, and expert panels, are responsible
for validating Al-generated findings.*” They may reassess reservations by considering
factors that algorithms cannot fully capture, such as political motivations, domestic
legal interpretations, and developing international practices. Their qualitative insight
is particularly important when treaty language is vague or when the “object and pur-
pose” of a treaty is open to different interpretations.

The growing field of Al-assisted legal systems shows how expert oversight comple-
ments automated processes. Traditional legal expert systems, which rely on rule-based
or case-based reasoning, are designed to imitate human decision-making but require
expert supervision to ensure accuracy and accountability.”> In a similar way, modern
hybrid frameworks that combine human expertise with adaptive models, such as those
using Retrieval-Augmented Generation (RAG) or Knowledge Graph-based architec-
tures, highlight the importance of structured expert review to reduce risks like hallu-
cinations or misleading outputs.®* The Expert Involvement stage connects machine-
driven analysis with legal and institutional expertise. It maintains the authority and
interpretative role of human legal actors, supports adaptive legal reasoning, and acts
as the final filter before outcomes are formalized. In this way, it strengthens both ac-
curacy and credibility in the Al-assisted legality assessment process.
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Step 6 - Final Outcome:

The Final Outcome stage is the last step of the Al-assisted legality assessment,
where the system brings together the earlier findings into a structured report.®* This
report would suggest what should be the response, may it be acceptance, or objection
to reservation, or any other suitable response.®”” It is important to note that the output
serves only as a preliminary recommendation. Its purpose is to ensure transparency
and consistency, while the final authority remains with human legal actors.

By providing a structured and standardized evaluation, the report may offer sev-
eral benefits. It can improve analytical consistency, limit political bias by grounding
decisions in data-driven methods, and speed up preliminary assessments so that treaty
bodies can focus on high-risk cases more effectively. In this way, it is like AI tools in
other legal processes, such as drafting briefs or identifying contractual risks, where AI
produces a data-informed first draft but human oversight remains essential.””® For ex-
ample, in judicial systems like England and Wales, Al-generated summaries or drafts
are cautiously welcomed for their speed and clarity. However, judges are clearly re-
minded that human judgment and responsibility remain the final authority.®”” Simi-
larly, concerns about Al-generated “hallucinations’, such as fabricated citations or rea-
soning in legal contexts, have led to demands for human verification and the adoption
of transparent usage policies.*”

By presenting the Final Outcome as a complementary tool rather than a decision-
maker, the AI system can help maintain institutional legitimacy, improve efficiency,
and support evidence-based oversight, while ensuring that final legal determinations
remain with expert human actors.®””

4.2. Public Accessibility and Accountability

Public accessibility and accountability are essential to ensure that information on
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state reservations to human rights treaties is not limited to specialized institutions.*®
Making this information widely available and clear allows AI tools to support civil
society, researchers, and policymakers in monitoring compliance, identifying poten-
tial issues, and engaging in informed advocacy.®' Enhanced transparency enables
external scrutiny, which can influence state behaviour and encourage adherence to
international human rights standards, thereby strengthening the effectiveness of treaty
frameworks.

4.2.1. Development of a Public-Facing AI Platform

The purpose of creating an open-access Al platform is to make human rights trea-
ty data more widely available,®? enabling stakeholders such as civil society organi-
zations, NGOs, academics, and journalists to monitor and evaluate state compliance
with international human rights obligations. The platform may serve multiple pur-
poses, including promoting transparency, providing real-time information on state
reservations to human rights treaties, enhancing accountability by allowing human
rights organizations to scrutinize state actions, and supporting advocacy by promot-
ing informed public discourse and campaigns on human rights issues.®* It would also
seek to address the challenges of fragmented and unclear reservation data by offering
a centralized and accessible interface for comprehensive information.

Key features of the platform might include interactive dashboards that display
trends in treaty ratifications, reservations, and withdrawals over time. These dash-
boards can reveal patterns and anomalies, helping identify states with frequent or
problematic reservations.®* Additionally, a searchable database of treaty texts, state
reservations, and related documents would allow users to query specific treaties, coun-
tries, or types of reservations, enabling focused analysis.®* Detailed profiles for each
state provide summaries of their engagement with international human rights law,
including information on ratifications, reservations, objections, and withdrawals, and
may offer a clear overview of each state’s commitments and practices. These features
not only enhance the usability of the platform but also support in-depth analysis and
comparison across different jurisdictions and treaties.
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Effective data visualization is crucial for conveying complex information in an un-
derstandable manner for all institutions and other stakeholders.®*¢ The platform could
incorporate maps displaying the distribution of reservations across different regions.
This would be helpful in revealing regional trends and highlighting areas where certain
reservations are more prevalent. Timelines would also be great,*” as they would effec-
tively illustrate when states have withdrawn reservations or made objections to others’
reservations, helping to track the evolution of state commitments. Graphs could also
be used to show the frequency and scope of reservations in particular areas,®® such as
civil rights, economic rights, or cultural rights, pinpointing where states are most likely
to limit their obligations.

One of the main challenges in human rights law is understanding complex legal
information.*® By using Al the platform can simplify legal language through natu-
ral language processing (NLP) techniques, translating legal jargon into clear summa-
ries.® This could make the content more accessible to non-experts, facilitating broad-
er engagement. The platform could also provide contextual information and explana-
tions of legal terms and concepts, enhance understanding, and help users appreciate
the significance of specific reservations or treaty provisions.®! The development of a
public AT platform would represent an important step toward improving transparency
and accountability in human rights treaty compliance. By providing accessible, com-
prehensive, and clear information, the platform would enable stakeholders to engage
more effectively with international human rights law, promoting informed advocacy
and public discussion.

4.2.2. Validating Assumptions About the Impact of Reservations

The integration of Al tools into the analysis of human rights treaty reservations
offers a transformative way to understand their impact. Traditionally, the effective-
ness of reservations has been assessed through qualitative legal analysis and theoretical
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frameworks.®> However, these methods often lack empirical support and may be in-
fluenced by subjective interpretations.®® Al enables large-scale, data-driven analyses
that can reveal patterns and correlations that were previously overlooked.

A key advantage of Al in this context would be its ability to process and analyse
large amounts of data from multiple sources.®* For example, AI could examine treaty
texts, state reservations, and compliance reports to identify inconsistencies or conflicts
between a state’s reservations and the treaty’s objectives. Natural Language Processing
(NLP) techniques allow AI to interpret the nuanced language of legal documents,**
helping detect reservations that may undermine a treaty’s purpose. Machine learn-
ing algorithms can then correlate these findings with human rights indicators, such
as those from the Human Rights Measurement Initiative, to evaluate whether states
with certain reservations show poorer human rights outcomes. Furthermore, Al can
improve the transparency and accessibility of data on reservations.® By automating
the extraction and organization of reservation information, AI can generate interac-
tive dashboards and visualizations that help stakeholders explore and understand the
impact of reservations.”’ This wider access to information could enable civil society
organizations, researchers, and policymakers to engage more effectively with the data
and advocate for necessary changes.

Al analyses can provide empirical insights that inform policy discussions and le-
gal reforms. By showing the real-world effects of reservations, Al can support argu-
ments for stronger guidelines and oversight mechanisms. Additionally, AI can help
identify best practices and model reservations that align with the treaty’s objectives,
giving states a basis to reformulate their reservations in a way that respects their in-
ternational obligations. Al tools could provide a powerful way to assess the impact of
reservations on human rights treaty compliance. Through data-driven analyses, Al
can reveal patterns, increase transparency, and guide policy reforms, ultimately sup-
porting the strengthening of international human rights law. However, whilst these
technological tools represent significant advances in legal research capabilities, they
must be understood as sophisticated analytical instruments that complement, rather
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than replace, human legal expertise and political judgement.®® The combination of ad-
vanced legal technology with experienced counsel could provide state representatives
with enhanced capacity for risk assessment, strategic planning, and comprehensive
legal research, particularly valuable in the complex and evolving field of human rights
treaty law, where reservation validity often depends on nuanced legal interpretation
and developing international jurisprudence.*”

4.3. Methodological Considerations

To integrate Artificial Intelligence (AI) into human rights treaty monitoring, it is
first necessary to understand its role. AI should be seen as a tool that strengthens hu-
man oversight rather than replaces it.” It has the capacity to process large volumes of
data, detect patterns, and generate insights that can support the monitoring of state
compliance with international human rights obligations.””" At the same time, its use
must be guided by a framework that reflects human rights principles, ensuring that Al
promotes transparency, accountability, and respect for state sovereignty. Such a frame-
work provides the foundation for developing Al tools that are not only technically
advanced but also ethically sound and legally compliant.

4.3.1. Conceptual Framework for AI Use in Human Rights Treaty
Monitoring

Artificial Intelligence has become an important tool across many fields, including
international human rights law.””> When applied to the monitoring of treaty reserva-
tions, its role must be clearly defined so that it strengthens existing legal frameworks
without exceeding its proper function.

AT’s primary role in this context is to assist in the identification and analysis of
reservations made by states to international human rights treaties. By processing large
volumes of textual data,” AI can automatically detect and extract reservation clauses
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from treaty documents and state reports. It can further analyse patterns and inconsist-
encies across different states’ reservations to the same treaty, offering stakeholders us-
er-friendly platforms to access and interpret reservation data, thereby enabling more
informed discussions. It is important, however, to position Al as a tool that supports
rather than replaces human judgment in the assessment of treaty reservations.” Al
can highlight potential incompatibilities that may conflict with the object and purpose
of a treaty, generate data-driven insights for decision-making, and assist treaty bodies
in organizing and reviewing reservations more efficiently. Despite these capabilities,
AT lacks the nuanced reasoning and interpretive depth required in legal analysis.”*

Accordingly, Al should be regarded as a provider of interpretive assistance rather
than as an entity that makes normative decisions.” Interpretive assistance involves
helping human experts understand and structure information, recognize trends, and
identify possible concerns. This type of support enhances the efficiency and effective-
ness of human decision-making processes.””” Normative decision-making, by contrast,
involves determining the legal validity and implications of reservations and objec-
tions.” Such judgments demand a sophisticated understanding of legal principles, the
specific context of each treaty, and the interaction between international obligations
and domestic legal frameworks. These complex evaluations require human expertise
and cannot be adequately carried out by Al systems. Thus, while AI can play a valuable
role in processing, analysing, and organizing information, it should not be entrusted
with making normative decisions,”” regarding the permissibility or consequences of
reservations and objections. Rather, it should be recognized as a supplementary tool
that strengthens the assessment and monitoring process without assuming the func-
tion of an enforcement mechanism.

By clearly defining the scope of AI involvement, it becomes possible to utilize its
capabilities to maximum extent to strengthen the monitoring of human rights treaty
reservations while ensuring that human oversight continues to play a central role in
the decision-making process. This approach is consistent with the principles set out
in the Council of Europe’s Framework Convention on Artificial Intelligence, which
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underscores the need for Al systems to remain aligned with human rights, democracy;,
and the rule of law.”**

4.3.2. Technical Design and Architecture of the AI Tool

The design of an Al tool should focus not only on efficiency but also on the in-
clusion of human rights safeguards and interoperability.”"! Ensuring that the tool can
work across treaty texts, monitoring reports, and related legal documents allows it to
produce results that are both accurate and legally relevant.

Data Input: A robust Al tool designed for monitoring human rights treaty reserva-
tions should rely on diverse and comprehensive data sources, including both primary
and secondary materials, to guarantee accuracy, completeness, and transparency.”"?

The backbone of an Al system should consist of official and authoritative docu-
ments that provide the unaltered legal and procedural foundation, known as primary
sources. These include the complete texts of treaties, with every article and clause in
normative form;”" the reservations made by states at the time of ratification or ac-
cession, reflecting each state’s legal position; the objections submitted by states that
contest reservations made by others;”* the concluding observations of treaty bodies,
which provide expert interpretation and guidance; and the periodic reports of states,
which outline national implementation of treaty obligations.”* Taken together, these
sources allow the Al to ground its analysis in legal fact, a foundation that is essential
for detecting patterns such as recurring or semantically similar reservations and for
placing them within the context of treaty-specific jurisprudence.

To provide the AI system with a deeper contextual understanding, it is essential to
incorporate interpretive and corroborative layers of information, commonly referred
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to as secondary sources.”® These include academic commentary, which offers theoreti-
cal and doctrinal analysis and clarifies debates about compatibility or evolving legal
norms.””” Shadow reports submitted by NGOs, along with inputs to the Universal Pe-
riodic Review (UPR), provide real-time, practical insights that may expose inconsist-
ent practices or highlight emerging issues that formal treaty bodies have not yet ad-
dressed.”® By integrating both primary and secondary sources, the AI could identify
not only the reservations that exist but also how they have been contested or defended
within broader human rights discussions.

This layered sourcing reflects approaches that are increasingly encouraged in hu-
man rights monitoring. For example, the Geneva Human Rights Platform (GHRP) has
examined the role of Al in enhancing the interoperability of monitoring tools, high-
lighting the value of integrating diverse datasets to enable more in-depth analysis.”"
Together, this dual-level data input strategy, combining solid legal documents with
contextual insights, lays the groundwork for an Al that is both accurate and insightful,
offering users a nuanced and trustworthy tool for analysing treaty reservations.

Natural Language Processing Modules: A well-designed Al system for treaty res-
ervation analysis begins by accurately identifying and classifying key legal elements,
such as reservations and objections, within treaty texts. This can be achieved by using
fine-tuned transformer models like Legal-BERT or other domain-adapted variants to
recognize and label legal entities and clauses.”® The system can also be supported by
rule-based filters or classifiers that organize the results into structured categories,’
such as “reservation,” “objection,” or “treaty body commentary”” In this way, unstruc-
tured legal documents are converted into data-rich inputs that can be systematically
analyzed.””

After the initial extraction, the system addresses the challenge of determining
whether a new reservation is similar to one already noted by treaty bodies. Models
such as Sentence-BERT (SBERT) are well-suited for this task because they generate
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sentence embeddings that can be compared quickly and accurately using cosine simi-
larity.” Unlike traditional BERT models, which require a very large number of pair-
wise comparisons, SBERT reduces the computational burden significantly, cutting
processing time from hours to seconds while still performing strongly on semantic
similarity tasks.”” By using this semantic capacity, the AI module can identify res-
ervations that resemble known problematic ones without relying only on keyword
matches. Embeddings based on SBERT or similar methods allow for a more nuanced
understanding of phrasing, legal framing, and conceptual overlap. The analysis can be
further refined by integrating domain-specific ontologies, which combine taxonomy-
based recognition with meaning-based pattern detection.

NLP is transforming legal workflows, including research and contract analysis,
by enabling context-aware searches, concept-based retrieval, entity extraction, and
predictive insights.”” However, studies also warn against overreliance, as legal deci-
sions still require human oversight to prevent biases, ensure transparency, and validate
outcomes.”” Even advanced models may misinterpret vague terms, such as “public
morals” or “national security,” which require legal judgment beyond technical capa-
bilities.”?’

Placing NLP modules within a hybrid system, where automated detection high-
lights potential issues and human experts provide final assessments, ensures both ef-
ficiency and legitimacy. Embeddings and rule-based methods provide effective initial
detection, while expert review applies the essential normative judgment. This collabo-
rative approach combines advanced automation with the legal nuance required for
treaty reservation analysis.

Multilingual Processing: Ensuring that an Al tool preserves legal meaning across
languages requires more than simple translation; it depends on maintaining seman-
tic precision in complex legal contexts.””® Neural Machine Translation (NMT) models
trained on domain-specific corpora can efficiently render standardized legal phrasing,
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such as procedural clauses or boilerplate language, providing speed and cost advan-
tages.””” However, these models often struggle with complex legal terms and culturally
specific concepts, where small changes in wording can have significant legal conse-
quences. For instance, a study on Arabic translations found that Al tools, including
ChatGPT, fell short of human translators in preserving legal accuracy, clarity, and ad-
herence to legal frameworks, highlighting the continued need for expert oversight.”

To manage these risks, the tool should use a hybrid architecture that combines
purpose-built multilingual NLP layers, including translation and embedding systems,
with language-specific components to preserve phrase-to-concept accuracy.””* Multi-
lingual semantic resources, such as BabelNet, can improve cross-language conceptual
alignment and reduce translation ambiguity.”**> Nevertheless, human review remains
essential, not just for correction but to safeguard against subtle semantic loss, juris-
dictional nuances, and contextual misalignment that automated systems cannot fully
address.

Visualization and User Interface: The visualization component of the Al tool
should offer an intuitive and effective way to explore treaty reservations through
interactive interfaces. A dynamic world map could show each country with colour
codes indicating the presence and type of reservations, allowing users to quickly un-
derstand global patterns. Clicking on a country could reveal thematic filters, treaty
details, or temporal overlays showing how reservations have changed over time. Inter-
active charts, such as bar graphs of reservation withdrawals or pie charts of reservation
categories, would enable clear and detailed data exploration. Drawing on successful
models like the OHCHR’s interactive treaty ratification dashboard’®® and the Rights
Tracker’s visualizations of human rights scores,”* the tool could provide both snapshot
views and deeper analytical features. Timeline controls could track the life cycle of
reservations, from submission to modification or their withdrawal, highlighting shifts
in state behaviour within a broader historical context. This approach reflects modern
human rights visualization strategies, where interactive design and layered storytelling
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turn complex legal data into actionable insight.”

Separate Narrow Profile v. Broad System: When designing artificial intelligence
(AI) tools for treaty monitoring, report submission, reservation tracking, and related
functions, an important consideration is whether to develop separate narrow-profile
AI modules, each dedicated to a particular task, or to construct a single broad sys-
tem, such as one based on retrieval-augmented generation (RAG), capable of handling
multiple tasks through a shared infrastructure.” Narrow-profile tools are created to
perform one task effectively. For example, a self-check tool for treaty reporting could
incorporate highly domain-specific rules, legal definitions, fixed checklists, and mul-
tilingual translation for a limited set of treaties. Because the scope is restricted, it is
possible to optimize many aspects of the system, including data inputs, validation pro-
cesses, prompt engineering or rule-based logic, user interfaces, and error handling.”””
Such optimization often results in higher precision, clearer accountability, more pre-
dictable outcomes, easier debugging when errors occur, and potentially faster deploy-
ment of the individual module.”®

In contrast, a broad system, such as one based on a retrieval-augmented generation
(RAG) architecture, relies on a shared knowledge base that may include treaty texts,
state reports, jurisprudence, and records of state practice.”” It also employs common
retriever and embedding infrastructure, together with a single generative or hybrid
model.”*® Within this framework, different workflows or prompt templates are layered
on top of the shared base, for instance, one workflow may support pre-submission
checking while another may be used for monitoring reservations. This approach offers
several advantages. It promotes consistency because shared data and common defini-
tions reduce the likelihood of divergence across tasks.”* It enhances efficiency since
data pipelines, embeddings, retrieval mechanisms, and other infrastructural compo-
nents need to be developed only once.” It also facilitates scalability, making it easier
to add new treaties or tasks, and it simplifies updates because new treaties or judicial
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decisions can be integrated in one central location.”

Despite these benefits, broad systems involve trade-offs. Precision in specific tasks
may decline unless task-specific adjustments are introduced.”* There is also a risk of
interference or confusion if workflows and prompts are not carefully separated. The
overall system design becomes more complex, and errors or biases within the shared
knowledge base can propagate across multiple functions. Moreover, governance and
quality control requirements become more demanding, as output must be monitored
closely across all operational areas.”*

An optimal solution may be found in a hybrid approach. In this model, a broad
RAG-based backbone would be developed to handle general tasks, while specialized
narrow modules would be embedded or overlaid for functions that require particular-
ly high precision or involve greater risk.”* For instance, a dedicated module could be
designed to check compliance with treaty provisions using fixed rules and highly for-
mal legal language, especially in situations where errors may carry significant conse-
quences.”* By contrast, for functions such as exploratory monitoring or the analysis of
state practice, more flexible generative workflows could be employed that draw upon
the shared knowledge base. This hybrid approach also allows both broad and narrow
systems to rely on the same underlying infrastructure, which minimizes redundancy
and reduces the duplication of resources.”

Why RAG is Preferable to other Alternatives? In treaty monitoring and submis-
sion review contexts, a Retrieval-Augmented Generation (RAG) framework provides
several advantages over fine-tuned large language models (LLMs) or more autono-
mous Al agents. First, RAG enables the system to integrate up-to-date and authorita-
tive background materials such as treaty texts, recent state reports, jurisprudence, and
official comments at the time of query.”* This ensures that the model’s output reflects
the current legal environment without requiring complete retraining.”” The approach
reduces the risk of producing outdated or inaccurate outputs, supports alignment with
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evolving state practice, and enhances verifiability, since the retrieved documents can
be directly cited. In contrast, a fine-tuned LLM is limited by its training data cutoff,
and any updates after that point necessitate retraining or costly adjustments.”" These
additional burdens can become significant in legal domains where treaty interpreta-
tions, new case law, and state reports are continuously introduced.”®

Second, compared to Al agents, which may be designed to take autonomous ac-
tions or make decisions such as sending notifications, triggering alerts, or even imple-
menting changes, RAG is more controllable and transparent.”® Al agents often need
to manage tool use, planning, and decision-making loops, and they may produce “hal-
lucinations” or unintended actions when inputs are ambiguous or when data sources
are incomplete.” In the context of treaty compliance tools, legal certainty and human
oversight are essential. The structure of RAG, which combines retrieval with genera-
tion, enables human reviewers to examine the source materials, facilitates auditing of
the reasoning process, and provides safer fallback options.”™ Although agents can be
powerful in tasks that require automation, their risks in legal and regulatory settings
- such as errors in treaty interpretation, overreach, and potential liability - are greater
unless governance measures are exceptionally strong.”

Third, fine-tuned large language models (LLMs) demonstrate strong performance
in narrow and well-defined tasks, such as drafting in a fixed legal style, detecting spe-
cific treaty clause violations, or verifying formal compliance.””” However, they are less
flexible in adapting to new or evolving contexts. Their knowledge is generally limited
to the training data available up to a fixed date, they often require substantial amounts
of training data, and updating them when new legal documents emerge can be re-
source-intensive.””® By contrast, RAG is more modular, as its knowledge base can be
updated or supplemented with new documents, treaties, or case law without the need
to retrain the entire model. This makes it more scalable across jurisdictions, treaties,
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and tasks.””” Furthermore, when tasks require a high degree of precision, a hybrid ap-
proach can be employed by combining RAG with fine-tuned or rule-based modules
for specific checks.”®

Finally, RAG provides a balanced approach. It is sufficiently broad to support
multiple use cases, such as self-checking, monitoring state practice, and conducting
jurisprudence queries, within a single framework.” At the same time, it can be adapt-
ed for narrow and task-specific functions where greater precision is required. Using
structured workflows, prompt templates, and validation mechanisms, it is possible to
develop specialized modules within or alongside a RAG architecture to address high-
stakes or high-precision tasks. In this way, RAG combines consistency, flexibility, up-
datability, traceability, and effective governance, all of which are particularly important
in treaty monitoring and human rights contexts.”*

4.3.3. Balancing State Sovereignty and Public Oversight

Al-powered tools designed to enhance transparency in tracking international
treaty reservations provide clear benefits. They make legal texts, state positions, and
emerging patterns easier to see,” allowing faster identification of potentially conflict-
ing reservations. Al systems can analyse large amounts of multilingual legal data, meta-
data, and contextual commentary, producing insights that were previously hidden or
available only to experts.”** This greater visibility, while useful, may cause states to feel
monitored or second-guessed, especially when datasets contain sensitive information
or show historical non-compliance. Scholars warn that algorithmic opacity can limit
personal autonomy and make it difficult to understand or challenge AI conclusions.”
In human rights monitoring, this lack of transparency may have a chilling effect: states
or human rights bodies, aware of constant automated scrutiny, might avoid issuing
detailed reservations or engaging in open legal dialogue, favouring instead safer and
more ambiguous approaches.

There is also a significant risk in using Al-enhanced transparency for public
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“naming and shaming” This approach, which calls out actors for perceived wrong-
doing, is common in international human rights and can be effective,”® but often
sparks controversy. When Al systems could flag reservations that seem incompatible,
presenting them as red flags without proper context or legal nuance, they may unin-
tentionally portray states as violators, even when the issues involve complex legal or
political considerations. AI dashboards or flagging tools are powerful because of their
immediacy and reach,’ but if not carefully designed, they can reduce detailed legal
debates to simple accusatory labels. This can undermine constructive monitoring and
provoke backlash, mistrust, or strategic silence among states that might otherwise en-
gage in open dialogue. Therefore, while Al-enhanced transparency offers promise, its
design must ensure that outputs remain descriptive and context-rich, avoiding the risk
of turning nuanced legal analysis into public condemnation.”*

Safeguards in Designs: Al systems, particularly in sensitive areas such as moni-
toring human rights treaty reservations, should be designed to provide descriptive
insights rather than prescriptive judgments. The purpose of such tools is to help us-
ers understand the content of reservations, identify how they align or conflict with
established treaty interpretations, and highlight possible areas of inconsistency.”
However, the system must avoid delivering legal verdicts or normative advice. Build-
ing the tool on principles of algorithmic transparency ensures that users can see how
conclusions were reached, including the data sources, methods of reasoning, and areas
of uncertainty.””® Incorporating human-in-the-loop (HITL) processes strengthens this
approach, as Al outputs serve only as structured guidance that experts evaluate and
interpret rather than accept as binding decisions.””* This approach prevents “black-
box” decision-making and ensures that the system supports, rather than replaces, legal
analysis.

It is equally important to include contextual disclaimers alongside Al-generated
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alerts.””> For example, the system might state: “This reservation may be incompatible
based on prior treaty-body jurisprudence” Such disclaimers help limit legal responsi-
bility, clarify the AT’s role as an analytical assistant, and remind users that outputs are
conditional, interpretive, and require expert review.””* This practice aligns with emerg-
ing standards in AI governance, which stress that Al systems operate with inherent
uncertainty and must openly communicate this risk.”’* In high-stakes contexts, the
Council of Europe’s Framework Convention on AI highlights the need for transpar-
ency, traceability, and the right to challenge Al-informed outcomes, especially when
such outcomes affect legal or human rights matters.”” By incorporating clear disclaim-
ers, designers uphold procedural fairness and legal pluralism, signalling that the role
of Al is supportive and advisory rather than conclusive.

Al as Neutral Observer: To achieve normative legitimacy, Al tools for monitoring
treaty reservations must act as neutral observers rather than as instruments of po-
litical influence.””® This neutrality relies on transparency, explainability, and accounta-
bility.””” These tools should serve as technical aids, providing analytical support that
identifies textual patterns or historical trends, without making normative judgments.
The Framework Convention on Artificial Intelligence of the Council of Europe sup-
ports this approach by establishing principles such as transparency, accountability,
and mechanisms for human oversight, ensuring that AI systems respect democratic
values and human rights without engaging in normative evaluation.””® Furthermore,
accountability in algorithmic design requires public justification of AI processes, al-
lowing explanations of how and why decisions are made. By embedding these safe-
guards, AI functions as a technical assistant rather than a moral authority, preserving
the objectivity necessary for monitoring across nations.

Validation and accuracy: Accurately identifying incompatible treaty reservations
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requires careful adjustment of AI detection thresholds to balance precision and re-
call.”” If the system is not fine-tuned, it may either over-flag, creating an excessive
number of false positives that burden experts, or it may miss more subtle but impor-
tant reservations, leading to false negatives. Best practices suggest calibrating thresh-
olds using real-world data,”® such as testing the system against reservations that treaty
bodies have already classified as incompatible, to evaluate performance under actual
conditions.

Equally important is ensuring effective human-machine collaboration.”® AI
should function as an assistant rather than an adjudicator. This approach aligns with
emerging international norms, such as Article 14 of the EU AI Act,’® and the Council
of Europe’s Framework Convention on Artificial Intelligence,’”®® which require mean-
ingful human oversight for high-risk AI systems. In practice, this involves embedding
human-in-the-loop workflows, where AI outputs, including flagged reservations, are
reviewed and validated by qualified legal experts before any further action or public
dissemination. These workflows ensure that complex legal contexts and cultural in-
terpretations are properly considered, reducing dependence on opaque algorithmic
judgments and enhancing both accountability and legitimacy in monitoring.

4.4. Stakeholders Analysis

Evaluating an Al-based reservation monitoring system requires attention to the
different actors that shape its legitimacy and effectiveness.”™ States, treaty bodies, and
civil society each bring unique roles, perspectives, and challenges, making their in-
volvement essential to ensure that the tool promotes transparency while respecting
sovereignty.”®
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4.4.1. State Actors and National Human Rights Institutions (NHRIs)

State ministries, including those responsible for foreign affairs, justice, women and
child development, and religious affairs, are the main bodies that shape reservations to
international human rights treaties.”® They play an important role in negotiating and
drafting the language that defines how a state interprets or limits its obligations under
a treaty. In practice, these reservations are developed through a collaborative process
in which legal, diplomatic, and policy teams evaluate international commitments, do-
mestic priorities, and their alignment with constitutional or religious principles.”

By incorporating Al tools, these ministries can gain strong capabilities for self-
audit and defense of reservations. Al-driven systems, especially those using agentic
models,” can review treaty texts, past reservations, and treaty body jurisprudence to
identify semantic similarities, detect potential conflicts with the object and purpose
of a treaty, and highlight areas that may need legal refinement.”® Such tools could
allow ministries to proactively assess whether a proposed reservation is consistent
with international norms. This may improve the quality and consistency of drafting
while lowering the chances of objections. In this way, AI could serve as a policy assis-
tant, helping state actors protect their sovereignty while also adapting to the changing
standards of human rights law.

Similarly, National Human Rights Institutions (NHRIs), established in line with
the Paris Principles, act as important links between a state’s domestic legal framework
and its international human rights obligations.” They review and provide advice on
legislation and policy to help ensure that governments comply with international trea-
ties, offering guidance on how human rights standards should be implemented at the
national level.”" Through ongoing monitoring and reporting, including their partici-
pation in the Universal Periodic Review (UPR) and their own independent report-
ing, NHRIs provide authoritative assessments of how reservations or deviations from
treaty commitments affect both national law and the actual protection of rights in
practice.”

786 United Nations. Guide to Practice on Reservations to Treaties. Report of the International Law
Commission, Sixty-Fifth Session. UN Doc. A/65/10 (2010), Guideline 1.1.

787 Michael Wood, “Institutional Aspects of the Guide to Practice on Reservations,” European Journal of
International Law 24, no. 4 (November 2013): 1099-1112, https://doi.org/10.1093/ejil/cht066.

788 Soodeh Hosseini and Hossein Seilani, “The Role of Agentic Al in Shaping a Smart Future: A Systematic
Review;” Array 26 (July 2025): Article 100399. https://doi.org/10.1016/j.array.2025.100399.

789 “How AI Can Reshape Anti-Corruption Compliance” Accessed August 26, 2025. https://www.ibanet.
org/how-Al-can-reshape-anticorruption-compliance.

790 United Nations, ‘National Human Rights Institutions: History, Principles, Roles and Responsibilities,
Office of United Nations High Commissioner of Human Rights. https://www.ohchr.org/sites/default/files/
Documents/Publications/PTS-4Rev1-NHRI_en.pdf.

791 Ibid.

792 “The Role of National Human Rights Institutions (NHRIs) in the UPR | UPR Info” Accessed August 26,
2025. https://upr-info.org/en/get-involved/nhris/role.

191



When combined with Al-enabled dashboards, these institutions can greatly
strengthen their oversight and advisory roles. AI tools are able to quickly analyze
treaty texts, detect gaps between international commitments and domestic laws, and
show patterns of alignment over time, which helps NHRIs prepare data-based recom-
mendations.” In addition, Al-supported monitoring can reveal uneven implemen-
tation across provinces or sectors, allowing for more focused advocacy. However, as
emphasized by the Council of Europe Commissioner for Human Rights, these benefits
depend on NHRIs being fully independent and well resourced, with the capacity to
investigate Al-related human rights risks and to work with expert bodies to transform
machine-generated findings into credible accountability measures.”*

As Al-powered surveillance and analytical tools advance, states increasingly raise
sovereignty concerns, emphasizing that such technologies can project influence even
in the absence of physical intervention.”> Al tools that track and highlight reservations
may be viewed as intrusive, not simply analytical, but as a form of external oversight
that weakens the authority of states to manage treaty-making on their own. Scholars
note that digital and algorithmic influence can shape what a population knows, sees,
and believes, which poses a challenge to informational sovereignty even without di-
rect coercion.”” This would limit diplomatic flexibility and risk turning what should
remain legal evaluations into political judgments.

Moreover, the rise of algorithmic governance raises concerns about a drift toward
techno-authoritarianism, where states might use AI systems not only for genuine
assessment but also to justify or entrench restrictive policies.””” Scholars discussing
digital authoritarianism point out that advanced surveillance and AI technologies
can be easily turned into tools for controlling dissent, often presented as measures of
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efficiency or security.””® In the field of human rights treaty reservations, this risk could
take the form of Al-generated “compliance scores” or “compatibility flags” being used
to pressure states, politicize multilateral negotiations, or undermine domestic legal
and cultural frameworks, all while being framed as neutral technical findings rather
than political judgments.

4.4.2. International Human Rights Bodies and Treaty Monitoring
Committees

UN treaty bodies such as the Human Rights Committee, the CEDAW Committee,
and the CRC Committee could use Al-generated insights to improve their periodic
reviews. By incorporating Al findings into the preparation of Lists of Issues, these bod-
ies could identify reservations that raise compatibility concerns more efficiently and
require state parties to clarify or justify them.” During dialogues, Al-flagged reserva-
tions could help shape questions and strengthen the precision of concluding observa-
tions.* At the same time, treaty bodies must avoid excessive reliance on algorithmic
outputs. They need to maintain their interpretive autonomy and legal rigor by ensur-
ing that Al serves only as a supportive tool rather than replacing expert judgment.®

Meanwhile, the OHCHR and other UN agencies are well placed to act as the tech-
nical and institutional foundation for such AT tools.*? As repositories of reservations,
objections, and state reports, the OHCHR could develop centralized, machine-reada-
ble databases that provide essential input for Al systems.*”® By enabling structured data
flows from national submissions and treaty body outputs, the OHCHR would play a
central role in ensuring the tool’s credibility and usability.** Its involvement would
also help guarantee that the AI tool remains consistent with UN standards of accuracy,
transparency, and data integrity.

That said, Al-enabled treaty compliance tools must include clear safeguards to
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preserve legal interpretive discretion. Al should serve only as an analytical assistant,**
capable of flagging or highlighting patterns such as reservations that may conflict with
a treaty’s object and purpose, but it should never issue normative judgments. Treaty
bodies and UN agencies must ensure that outputs are explainable and properly contex-
tualized, while human experts retain the final authority in assessing compatibility.®®
Mechanisms for human review, transparency about Al assumptions, and the use of
procedural disclaimers will be essential to protect state sovereignty and to ensure that
treaty monitoring remains both rigorous and firmly grounded in law.

4.4.3. Non-Governmental Organizations (NGOs) and Civil Society

Non-governmental organizations such as Amnesty International are increasingly
using Al to strengthen their advocacy by detecting and documenting treaty-related
issues more efficiently.*”” Al-based visualization tools can process large datasets, in-
cluding treaty texts, objections, and human rights reports, to identify potentially prob-
lematic reservations and bring them to the attention of policymakers and the public.**®
The digital outputs generated through these tools can then support public awareness
campaigns or shadow reports, enabling NGOs to build persuasive narratives based on
real-time, algorithmically derived insights.* This, in turn, helps amplify pressure for
policy reform and greater compliance with treaties.

At the grassroots level, local NGOs often adapt machine-generated findings into
culturally sensitive advocacy.®® AI outputs can highlight patterns of concern, such
as reservations that disproportionately restrict rights, but it is the responsibility of
community-based organizations to present these insights in accessible language and
culturally relevant terms. This approach enables affected communities to engage more
effectively with treaty compliance issues and to contribute their own local observa-
tions, which can then be integrated into Al systems to improve accuracy, inclusivity,
and relevance.®!!

Civil society’s use of Al also presents significant challenges, particularly in relation
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to accessibility and potential misuse. Many NGOs face a choice between open-source
tools, which encourage transparency and wider use, and proprietary platforms that
may offer advanced features but restrict access and create barriers. Ethical concerns
are equally pressing, as Al-generated alerts may be misinterpreted or used by politi-
cal actors to advance selective criticism or engage in “naming and shaming,” rather
than fostering constructive advocacy.®”* To address these risks, toolkits such as the
“Human-Rights-Compliant Use of AI Systems” provide guidance on privacy protec-
tions, fairness audits, and risk assessments, enabling NGOs to use AI more responsibly
in pursuit of human rights objectives.?®

4.4.4. Treaty Depositaries and Legal Scholars

Treaty depositaries, such as the UN Secretary-General or designated regional
bodies, play a central role in ensuring the integrity and accessibility of multilateral
treaties.®" In practice, the Secretary-General, when serving as a depositary, does not
evaluate the legal validity of reservations or interpretative declarations.®”® Instead, the
text of such submissions is circulated to all States concerned, allowing each to reach its
own legal conclusions.®* This approach preserves neutrality and maintains procedural
clarity.®” In certain cases, if a statement seems to go beyond a declaration and poten-
tially amounts to a reservation contrary to the treaty, the Secretary-General may ask
for clarification.®* However, this is done cautiously and only in specific situations. This
practice has long been followed, as reflected in the 1952 General Assembly resolution,
which confirmed that depositaries should accept and circulate reservations or objec-
tions without making any judgment about their legal effect.®”

Beyond their procedural responsibilities, treaty depositaries can also strengthen
the technical systems needed for Al-based monitoring of treaty reservations. Since
they collect and distribute original texts and State communications in centralized
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repositories,®® depositaries provide a stable and authoritative source of machine-read-
able data. This makes it possible to build structured datasets that allow algorithms to
analyse language, identify patterns, and highlight reservations that may conflict with
a treaty’s object and purpose. In practice, the ability to access standardized and unal-
tered reservation records from the UN Treaty Collection or similar regional platforms
gives Al systems reliable inputs for accurate detection and comparison across States
and treaties.®!

Integrating Al tools into this framework requires careful design to protect both
the neutrality of the depositary and the legitimacy of the outputs. AI systems that rely
on depositary data must acknowledge that the depositary neither makes nor should
make legal judgments on reservations.*? Instead, AI-generated results should serve as
descriptive tools, such as identifying patterns, signaling potential concerns, or present-
ing visual trends, without assigning legal validity. These outputs should always carry
disclaimers that the ultimate interpretation rests with human legal experts applying
treaty law. By preserving the depositary’s role as a repository and facilitator rather
than a legal authority, AI-enhanced systems can strengthen transparency and analyti-
cal capacity while respecting the sovereign rights of States and the established order of
international law.

Along with these, Academic institutions play an important role in examining the
legitimacy of applying AI to the complex field of treaty law. For example, the Lever-
hulme Centre for the Future of Intelligence at Cambridge brings together computer
scientists, philosophers, and ethicists to study how AI connects with justice, transpar-
ency, and legal interpretation.®” This work provides a basis for developing frameworks
that place AI within the normative and moral dimensions of international law. Simi-
larly, the Norwegian Research Center for Computers and Law at the University of Oslo
focuses on the relationship between law and digital technologies, exploring how prin-
ciples such as sovereignty, consent, and procedural fairness are shaped by algorithmic
tools in legal reasoning.®** These and other academic hubs contribute valuable theo-
retical insights into how AI can be incorporated into international treaty processes
without weakening core legal values.

At the same time, scholars are working to strengthen transparency and accuracy
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in AI systems that are applied to legal texts. The European Centre for Algorithmic
Transparency, within the European Commission’s Joint Research Centre, examines
how algorithms influence governance and supports the enforcement of transparency
standards on digital platforms.®® This work is important for the design of AI tools
in treaty analysis because it ensures that outputs are clear, reviewable, and based on
sound methods. More broadly, scholars have suggested creating strong institutional
frameworks, such as international advisory bodies or treaty mechanisms, to guide the
use of Al in international law.?* These proposals emphasize oversight, verification, and
normative clarity. Together, both theoretical research and practical governance models
can help build AI tools that remain legally accountable and consistent with fundamen-
tal values in the sensitive field of human rights treaty reservations.

The above discussion shows that although AT has an exceptional ability to process
large legal datasets, detect patterns, and point out possible conflicts, its real value lies
in supporting rather than replacing human oversight. When algorithmic efficiency
is combined with expert judgment, Al can help ensure more consistent, transparent,
and timely monitoring of treaty reservations, while protecting the interpretive role of
legal and institutional actors. This balance allows technology to act as a tool for clar-
ity and accountability, without taking the place of the nuanced reasoning required in
international law.
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CONCLUSIONS AND RECOMMENDATIONS

The findings of this thesis demonstrate that the implementation of the reservations’
regime has reached a critical juncture. While the current framework has successfully
encouraged broader state participation in human rights treaties, it has simultaneously
permitted states to maintain extensive reservations that fundamentally undermine the
core objectives of these international instruments. This dual outcome highlights the
inherent tensions within the existing system and emphasizes the need for reform to
better balance the competing demands of inclusivity and treaty integrity. Following
the analysis of the thesis, the author presents the following conclusions:

1.
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This dissertation has demonstrated that the VCLT reservation mechanism is
fundamentally insufficient for human rights treaties. The research revealed that
widespread state practice of making reservations that conflict with the object
and purpose of human rights treaties exposes the inadequacy of the VCLT
framework, which proves too narrow to address the unique normative char-
acter of human rights instruments. This insufficiency necessitates alternative
regulatory approaches specifically designed to safeguard the integrity of human
rights law and prevent states from undermining their substantive obligations
whilst maintaining formal treaty participation.

The analysis established that state practice and emerging customary norms have
outpaced the VCLT provisions on reservations. Despite formal rules governing
objections, states rarely use the objection mechanism, making it ineffective as a
regulatory tool. New customary practices have developed, including interpre-
tative authority exercised by treaty monitoring bodies, demonstrating that the
VCLT regime alone cannot effectively regulate reservation compatibility. Con-
sequently, assessing reservation validity now relies increasingly on evolving
treaty practice, institutional interpretations, and supplementary mechanisms
beyond the original VCLT framework.

The current reliance on state objections has proven inadequate, as political
considerations systematically override legal obligations. Cases such as Cudak
v. Lithuania confirmed that human rights must be practical and effective rather
than theoretical or illusory. However, the existing mechanism allows incompat-
ible reservations to persist unchallenged, creating legal gaps that permit con-
tinued violations. This structural deficiency requires institutional reform that
empowers treaty bodies with binding authority to assess reservation validity.
Examination of institutional approaches, including the Human Rights Com-
mittee’s General Comment No. 24 and the ILC’s Guide to Practice, confirmed
that non-binding guidance cannot address the systemic enforcement deficit.
These instruments lack the authority to compel compliance or invalidate prob-
lematic reservations, perpetuating widespread non-compliance despite formal
legal standards. The research concluded that meaningful reform requires a fun-
damental restructuring of oversight mechanisms, including enhanced author-
ity for treaty bodies and the adoption of innovative technological solutions.



5. The objection mechanism operates as a fundamentally flawed instrument driv-
en by political expediency rather than principled human rights commitment,
with objections remaining exceptional occurrences systematically undermined
by strategic calculations, including alliance considerations, reciprocity con-
cerns, and diplomatic silence that prioritize bilateral relationships over treaty
integrity. This creates a permissive environment where incompatible reserva-
tions persist despite formal disapproval, exposing deeper structural inadequa-
cies where the absence of binding enforcement mechanisms enables states to
disregard treaty obligations without meaningful consequences and necessitat-
ing comprehensive institutional reform.

6. Anartificial intelligence represents a transformative opportunity for enhancing
treaty compliance and transparency in the human rights regime. The analy-
sis revealed that AI technologies possess significant potential to revolutionize
monitoring and analysis of reservations, offering unprecedented capabilities
for systematic tracking of state compliance and providing enhanced account-
ability mechanisms. The analysis stressed that AI tools cannot replace the legal
judgment of human beings but can support treaty bodies, NGOs, and national
human rights institutions by providing systematic data, comparative insights,
and transparent monitoring. By broadening access to information, AI could
increase accountability and serve as a tool to encourage states to align their
reservations with international standards, as well as exert public pressure.

7. The sustained public pressure serves as a critical determinant in shaping legal
outcomes, particularly regarding reservations to human rights treaties, with
the analysis revealing that whilst legal frameworks provide formal structure,
it is often the persistence of long-term public advocacy that proves decisive in
achieving meaningful change. The evidence from multiple jurisdictions shows
that sustained civil society pressure has been instrumental in persuading states
to withdraw problematic reservations to human rights instruments such as
CEDAW and the ICCPR, with governments ultimately abandoning restrictive
clauses following years or decades of consistent public advocacy. This pattern
demonstrates that public pressure operates not merely as an external influence
but as an integral component of democratic governance that fundamentally
reshapes international legal commitments, serving as a vital mechanism of
democratic accountability in international law where sustained civic engage-
ment becomes essential for ensuring that formal treaty obligations translate
into meaningful domestic human rights protections.

Recommendations for Improving the Reservations’ Regime:

This research has demonstrated the complex evolution of the reservation regime
from rigid unanimity requirements to the flexible “object and purpose” framework es-
tablished by the 1951 ICJ Advisory Opinion, whilst revealing that artificial intelligence
represents a transformative opportunity for enhancing treaty compliance and trans-
parency in human rights law. The convergence of historical legal development, techno-
logical advancement, and sustained advocacy creates an unprecedented opportunity to
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address the persistent challenges within the reservation regime, including definitional
ambiguity, institutional limitations, and enforcement gaps that have undermined the
universal application of human rights protection. Based on these findings, the follow-
ing comprehensive reforms are proposed to strengthen the reservations’ regime and
enhance human rights treaty effectiveness:

1.

Doctrinal and legal reforms should be introduced to clarify and reinforce the
central legal concepts governing the reservations regime. A primary concern
is the precision of the definition of the term “object and purpose” in different
treaty contexts.®”” As the author revealed in the thesis, Article 19(c) of VCLT
prohibits reservations that are incompatible with the object and purpose of a
treaty,*® but state practice and treaty jurisprudence have not produced a con-
sistent interpretation of this provision.®” This has created significant uncer-
tainty. Therefore, the international treaty law could be strengthened through
the compulsory protocol prepared by the International Law Commission (ILC)
and adopted by the State parties of VCLT. Such a measure could provide clearer
standards for distinguishing between essential and non-essential reservations.
Similarly, greater convergence among treaty bodies, regional human rights sys-
tems, and international courts in applying uniform benchmarks for assessing
“object and purpose” would reduce legal uncertainty and promote consistency
in decision-making within the reservations regime.

The author also suggests that institutional reforms are necessary to make the
reservations regulatory regime more effective and to strengthen human rights
enforcement mechanisms and oversight. For example, treaty-monitoring bod-
ies could be formally empowered, whether through treaty amendments, op-
tional protocols, or consensus decisions of states parties, to review the validity
of reservations or at least to issue determinations and advisory opinions that are
binding or carry strong persuasive authority. Such authority, however, must be
explicitly granted in the constituent instruments of treaties or through treaty-
based protocols, rather than relying solely on guidelines or informal practice.
In addition, greater cooperation among states should be institutionalized. One
possible model would be pooled review committees composed of states par-
ties, non-governmental organizations, and treaty body experts. Such commit-
tees could scrutinize reservations, raise objections when necessary, and refer
disputes to competent judicial or quasi-judicial bodies. This would help ad-
dress one of the most significant shortcomings of the current system. Treaty
bodies often lack the legal and institutional authority to enforce their findings
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regarding reservations.* They cannot issue binding determinations or impose
sanctions, and this absence of coercive authority has allowed political inertia
to persist.

Practical and political measures should complement legal and institutional
reforms to ensure that such reforms take root and produce tangible results.
One important step is to increase transparency and enhance civil society en-
gagement. States, non-governmental organizations, and international bodies
should publish, in multilingual and accessible formats, all reservations, objec-
tions, comments of judicial or monitoring bodies, and analyses of potential
incompatibility.®* This would strengthen processes of “naming and shaming”
and peer pressure, which have often proven more effective in international hu-
man rights practice than formal legal compulsion.

Furthermore, reform is needed at the national level, particularly for human
rights institutions, judiciary bodies, and civil society. This should include
legal education and technical support to assess the compatibility of reserva-
tions, resources to participate in treaty body proceedings, and encouragement
within domestic systems to interpret treaties in line with their object and pur-
pose.®? Moreover, states could agree on soft-law instruments or treaty-based
arrangements to establish deadlines and standard procedures for withdrawing
or narrowing problematic reservations, as well as for lodging objections. Such
mechanisms may help to reduce the inertia that currently arises from delay or
inaction.

Future of Al in reservations’ regime: Building on the proposed doctrinal, insti-
tutional, and practical reforms, this thesis also underscores the potential role of
technology, particularly artificial intelligence (AI), in addressing the persistent
challenges of the reservations’ regime. Although legal and political reforms re-
main essential, they often rely on lengthy processes of consensus-building and
state cooperation. Al, by contrast, offers innovative and complementary tools
that can enhance transparency, improve monitoring, and generate comparative
insights into state practice.®® By supporting treaty bodies, non-governmental
organizations, and scholars in identifying patterns of incompatible reservations
and in making relevant data accessible across jurisdictions, Al can contribute
to strengthening both the enforcement and the universality of human rights
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treaties.®** The following recommendations consider how Al may be applied to

assist in the validity assessment of reservations:

6.1. Technical applications of Al should be developed to assist in evaluating the
validity of reservations. Natural language processing (NLP) can be used to
analyze treaty texts and reservations in order to detect linguistic patterns
or recurring phrases that are commonly found in potentially incompatible
reservations.®* Existing scholarship demonstrates the utility of NLP for
legal document analysis, clause extraction, summarization, and classifica-
tion of legal provisions.** For example, systematic reviews of NLP in legal
document analysis highlight methods for extracting and classifying legal
text to identify problematic clauses.*” Similarly, studies show how struc-
tural and syntactic features in legal texts can be parsed with NLP tools to
support legal research.®® These techniques could be adapted to design sys-
tems that automatically flag reservations likely to conflict with the “object
and purpose” requirement under Article 19(c) of VCLT. To ensure broad
accessibility and practical use, multilingual treaty databases should also be
developed.®® Such databases would make reservations, objections, and rel-
evant treaty body responses searchable not only in the six official UN lan-
guages but also, where possible, in regional languages.**® This would enable
non-governmental organizations, scholars, and treaty bodies to conduct
comparative analyses, monitor trends, and promote greater transparency
in the reservations’ regime. And, consequently, apply public pressure on
states both when they formulate such reservations and when other states
fail to raise objections to them.

6.2. The supportive role of treaty bodies, NGOs, and other actors in integrat-
ing AI tools should also be formally recognized. Treaty bodies such as the
Human Rights Committee, the Committee on the Elimination of Discrim-
ination against Women, and the Committee on the Rights of the Child
could make use of Al-generated summaries and preliminary compatibil-
ity assessments when reviewing state reports and reservations.*' NGOs,
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academic institutions, private sector for public benefit should also be ac-
tively involved in the development of these tools.**2. An important reference
point is the Council of Europe Framework Convention on Artificial Intel-
ligence, Human Rights, Democracy and the Rule of Law, which reflects an
emerging binding international legal framework designed to ensure that
Al systems align with human rights standards, democratic principles, and
the rule of law.**® Under this Convention, parties are required to establish
oversight mechanisms, accountability procedures, and safeguards.®* These
obligations could support the development of Al-based tools within the
reservations regime.

6.3. Appropriate cautions and safeguards are essential to prevent misuse, bias,
or the unintended undermining of sovereignty and legal judgment.®* AI
tools should not replace human legal interpretation but should serve only
as supportive instruments.** The authority to determine the validity of
reservations must remain with state parties of international treaties and
legally empowered bodies. Ethical concerns also need to be addressed, in-
cluding the risk of algorithmic bias, the need for transparency in model de-
sign, the protection of privacy when analyzing treaties or state documents,
and the political sensitivities that may arise if such tools are perceived as
imposing external judgments.

Finally, the development and implementation of Al tools in human rights and in-
ternational treaty law should involve collaborative efforts between states, treaty bodies,
civil society, non-governmental organizations, and technical experts. This collabora-
tive approach would enhance legitimacy, ensure that different cultural and legal per-
spectives are incorporated, and minimize the risk that these new tools reflect the biases
or assumptions of any single legal tradition or methodological approach.
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SUMMARY
Relevance of the research and the essence of the problem

International human rights treaties form the basis of contemporary international
law, establishing states” obligations to respect, protect and fulfil fundamental human
rights and freedoms. Since the adoption of the Universal Declaration of Human Rights
in 1948, the international community has developed an extensive legal framework
comprising both universal multilateral treaties and regional human rights protection
systems. Among the main universal instruments to which the most reservations have
been made, the following are worth mentioning: the International Covenant on Civil
and Political Rights, the International Covenant on Economic, Social and Cultural
Rights, the United Nations Convention on the Elimination of All Forms of Discrimi-
nation against Women and the Convention on the Rights of the Child; at the regional
level, the European Convention for the Protection of Human Rights and Fundamental
Freedoms.

However, the widespread ratification of these treaties does not always imply an un-
conditional commitment to their provisions. States often make use of the right granted
by the law of international treaties to formulate reservations - unilateral declarations
aimed at eliminating or modifying the legal effect of certain provisions of a treaty.
The institution of reservations is one of the most topical and contentious issues in the
law of international treaties: it reveals a fundamental tension between two conflicting
principles - state sovereignty and the universal protection of human rights.

One of the main issues raised in this dissertation is the applicability of the 1969
Vienna Convention on the Law of Treaties (hereinafter referred to as the 1969 Vienna
Convention) specifically to international human rights treaties and the reservations
made thereto. The Convention establishes a general legal framework for reservations,
which was created before the entry into force of many key human rights treaties and
was not specifically adapted to their particularities. The author of the dissertation ar-
gues that the decentralized mechanism for state objections under the 1969 Vienna
Convention, on which the entire system for assessing reservations is based, operates
extremely ineffectively in the context of human rights treaties. Furthermore, the object
and purpose criteria, based on which the lawfulness of reservations is assessed, are too
vague, thereby giving rise to inconsistent interpretations.

According to data from the UN Secretary-General, more than 70 per cent of rati-
fications of international human rights treaties are accompanied by at least one res-
ervation. The Convention on the Elimination of All Forms of Discrimination against
Women has more than 50 reservations submitted by states, many of which are very
broad and essentially negate the fundamental rights guaranteed by this convention.
This situation raises a fundamental question: are international human rights treaties
genuine instruments of legal obligation, or merely symbolic political statements that
states are free to ‘adapt’ to their own convenience by submitting highly general reser-
vations?
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The relevance of this study is further emphasized by the fact that the international
legal community has devoted significant attention to this issue: The International Law
Commission spent 17 years - from 1994 to 2011 - working on the comprehensive In-
ternational Law Commission’s Guide to Practice on Reservations to Treaties, which
were published in 2011 following their adoption by the UN General Assembly. Al-
though this instrument represents a significant contribution to international law, un-
fortunately it has not resolved many fundamental issues that remain relevant to this
day.

The author of the dissertation also explores an additional area of research: the po-
tential of artificial intelligence (AI) technology in addressing issues of clause evalua-
tion, compatibility and transparency. This is a new, innovative aspect that has not been
given sufficient attention in previous doctrine, and it constitutes a significant contribu-
tion of this study to the academic debate.

Research aim and objectives

The main aim of the dissertation is to develop and propose a new system designed
to address the problems of reservations to human rights treaties, to safeguard the in-
tegrity of international human rights protection and its practical applicability, by com-
bining legal, institutional and technological aspects.

The following tasks are set to achieve this objective:

1. To conduct a critical analysis of the 1969 Vienna Convention on the Law of
Treaties, identifying its strengths and weaknesses in the context of human
rights treaties, and to argue why this instrument of general treaty law is insuf-
ficient for the specific nature of human rights treaties;

2. Systematically examine and categorize reservations to the core human rights
treaties - the International Covenant on Civil and Political Rights, the Inter-
national Covenant on Economic, Social and Cultural Rights, the United Na-
tions Convention on the Elimination of All Forms of Discrimination against
Women, the Convention on the Rights of the Child and the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms - iden-
tifying the predominant types of reservations, their geographical and cultural
contexts, and determining which provisions of the treaties are most frequently
subject to reservations;

3. To analyze the practice of states’ objections to reservations, assessing whether
the system of state objections functions as an effective self-monitoring mecha-
nism in the context of human rights treaties, and identifying systemic short-
comings that may render it ineffective;

4. To assess the role and competence of treaty monitoring bodies in evaluating
reservations, by analyzing General Comment No. 24 (1994) of the Human
Rights Committee, the case law of the European Court of Human Rights in
several landmark cases (such as Belilos v. Switzerland, Loizidou v. Turkey) and
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the practice of the International Law Commission’s Guidelines on Reservations
to Treaties;

5. To analyze the content, application and legal consequences of the doctrine of
severability, assessing whether the principle of severability is a legally sound
and practically effective solution for resolving issues relating to reservations;

6. To examine the potential of artificial intelligence (AI) technologies in address-
ing the challenges of clause monitoring, compatibility assessment and transpar-
ency, whilst critically evaluating the associated risks and ethical issues;

7. To provide specific recommendations for improving the exemption assessment
system, covering legal, institutional and technological aspects.

Research methods

The methodological framework of this dissertation is grounded in doctrinal legal
analysis, supplemented by empirical examination and technological innovation. The
research systematically analyses primary sources, including VCLT, human rights treaty
texts, state reservations and objections, treaty body jurisprudence, and IC] decisions.
This doctrinal foundation is complemented by empirical assessment of state practices
and institutional effectiveness. Furthermore, the thesis proposes innovative AI appli-
cations to enhance reservation analysis and monitoring, whilst emphasizing the pri-
macy of human legal interpretation and the need for appropriate ethical safeguards.
This multifaceted approach enables comprehensive evaluation of existing frameworks
and development of theoretically sound and practically viable reform proposals.

This multifaceted approach enables a comprehensive evaluation of existing frame-
works and supports the development of theoretically grounded and practically viable
reform proposals.

Scientific novelty

The scientific novelty of the dissertation is manifested in four interrelated aspects.

Firstly, the dissertation is presented as the first study to integrate doctrinal, em-
pirical, institutional critique and technological (AI) perspectives into a single analyti-
cal whole, thereby filling an existing gap. In the author’s view, there has hitherto been
a lack of comprehensive research that systematically combines an analysis of reserva-
tions to human rights treaties, an empirical assessment of problematic state practices,
and the application of innovative technologies to evaluate the compatibility of reserva-
tions.

Secondly, the dissertation aims to propose ways of creating an innovative concep-
tual framework designed to resolve the long-standing tension between the universal-
ity and the integrity of human rights treaties - this framework consists of doctrinal
assessment, empirical research and technological innovations, whilst maintaining the
primacy of human rights assessment.

Thirdly, the author of the dissertation empirically and systematically analyses
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examples of state reservations, state objections and the conclusions of treaty monitor-
ing bodies, with the aim of providing an evidence-based assessment of the impact of
reservations on the protection of human rights and the functioning of the system itself.
This is an important contribution, allowing not only for a description but also for a
critical assessment of the effectiveness of the state objection mechanism in the context
of human rights protection treaties.

Fourthly, the thesis provides a reasoned examination of the potential of artificial
intelligence for the monitoring and analysis of reservations, including the applica-
tion of natural language processing technologies to analyze treaty texts, the automatic
identification of potentially incompatible reservations and multilingual comparative
analysis, whilst emphasizing the need to apply appropriate safeguards and preserve the
primacy of human legal interpretation.

These elements of theoretical and empirical novelty are complemented by a signifi-
cant comparative analysis of case law, covering judicial practice in which criteria for
the assessment of clauses have been formulated, relevant from both a doctrinal and a
practical perspective.

Practical significance

The practical significance of the dissertation is grounded in an empirical assess-
ment and insights based on case law regarding how states, in practice, make reserva-
tions to international human rights treaties, why the traditional system of state objec-
tions to reservations often fails to achieve its objective, and what structural reforms
could strengthen the integrity of treaties and the effective protection of human rights.

The dissertation offers direct benefits to states formulating reservations and na-
tional positions: it clearly identifies the most common categories of problematic res-
ervations, i.e. particularly broad, vague reservations based on religious or cultural ar-
guments, and demonstrates how they are incompatible with the object and purpose
of the treaty. The author proposes directions for reform, such as giving preference to
narrower, more targeted formulations and providing interpretative declarations (in the
true sense) in place of broad reservations.

For UN treaty bodies assessing the compatibility of reservations, the disserta-
tion highlights the necessity of these bodies’ role, particularly where state objections
are rare or politically motivated, discusses challenges arising in practice, including a
potential lack of resources, coordination shortcomings and undefined consequences
under the 1969 Vienna Convention, and justifies the need for a more consistent and
methodologically clear assessment of reservations and the strengthening of construc-
tive dialogue with states.

For international organizations considering measures to enhance monitoring
and transparency, the thesis proposes a practically applicable, artificial intelligence-
based approach: to use natural language processing technologies for the systematic
monitoring and analysis of reservations, the automatic identification of potentially
incompatible reservations, as well as multilingual database solutions for comparative
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analysis, whilst maintaining the primacy of human legal assessment and ensuring ap-
propriate ethical safeguards.

For international courts and institutions adjudicating on the legality of reser-
vations, the dissertation systematizes the dilemma in case law and doctrine regarding
the consequences of incompatible reservations, discussing the application of the prin-
ciples of admissibility, opposability and severability, and demonstrates how the deci-
sion to apply the principle of severability might be implemented in practice in cases
where a state should have been aware of the illegality of the reservation.

For civil society organizations and NGOs, the dissertation provides practical ar-
guments and strategic guidelines, i.e. it demonstrates that sustained pressure from the
public and non-governmental organizations can be one of the decisive factors encour-
aging states to revoke problematic reservations, and that the most effective strategy is
often not merely to demand the immediate withdrawal of reservations, but to engage
in consistent dialogue with government institutions and the public, and to make active
use of UN mechanisms.

Scope of the study

Although this dissertation proposes institutional reforms, such as joint review
committees, and discusses the potential role of artificial intelligence (AI) tools in
monitoring exceptions, it does not provide detailed models for the implementation
of these mechanisms. Establishing precise allocation procedures, voting mechanisms
and funding arrangements, or developing actual AI systems, would require broader
interdisciplinary research encompassing legal analysis, political and economic criteria,
diplomatic practice, IT expertise and empirical testing — these are tasks that go beyond
the scope of the legal research in this dissertation.

Furthermore, this work does not conduct an empirical analysis of the implementa-
tion of reservations at the national level in specific states. The dissertation formulates a
normative framework and legal principles upon which such institutional mechanisms
and technological measures could be developed, should the participating states dem-
onstrate the political will to implement them. The detailed institutional architecture
and technical development would be the subject of further interdisciplinary research
and negotiations between states.

Defence statements

1. VCLT reservation mechanism is insufficient for human rights treaties: Due
to the widespread practice of states making reservations that conflict with the
object and purpose of such treaties, the VCLT framework is too narrow and
inadequate, necessitating alternative regulatory approaches to safeguard the in-
tegrity of human rights law.

2. State practice and emerging customary norms have outpaced VCLT provi-
sions: Despite formal rules on objections, the limited use of objections by states
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and the development of new customary practices demonstrate that the VCLT
regime alone cannot effectively regulate the compatibility of reservations; con-
sequently, the assessment of validity now relies on evolving treaty practice and
supplementary interpretative mechanisms.

3. Innovative mechanisms, including Al-assisted tools, can enhance the as-
sessment and management of reservations: Integrating advanced techno-
logical solutions and extending procedural timelines could reduce subjectivity,
improve transparency, and enable national and international actors to more
accurately identify invalid or incompatible reservations, addressing gaps left by
both the VCLT and existing ILC guidelines.

The structure of the thesis

The first part traces the historical and conceptual development of the law of res-
ervations. In classical international law, the so-called unanimity rule prevailed: a state
could only become a party to a multilateral treaty if all existing parties accepted its
reservation, and a single objection could block participation entirely. Whilst this rule
had a certain internal logic in the context of bilateral or small multilateral treaties, it
became an increasingly serious obstacle after the Second World War, when the inter-
national community began drafting universal treaties intended to attract the widest
possible participation. The decisive turning point came with the 1951 Advisory Opin-
ion of the International Court of Justice in the case concerning Reservations to the
Convention on the Prevention and Punishment of the Crime of Genocide, in which the
Court held that the unanimity rule was not an absolute norm applicable to all multilat-
eral treaties. Given the Genocide Convention’s humanitarian objectives and universal
character, the Court reasoned that a more flexible approach was warranted: a state
may become a party with a reservation to which others object, provided the reserva-
tion is compatible with the object and purpose of the Convention. This opinion was
significant on two levels - it replaced the unanimity rule with a flexibility-based system
prioritizing universality over integrity, and it established the ‘object and purpose’ cri-
terion as the primary standard for assessing the legality of reservations. However, as
the dissertation demonstrates, the Court did not clearly resolve what happens when a
reservation is found to be incompatible - whether the state remains a party without the
reservation (the severability position) or loses its status as a party altogether - a ques-
tion that would become one of the central controversies of international treaty law.

The 1969 Vienna Convention on the Law of Treaties (VCLT), which entered into
force in 1980, codified these developments. Article 2(1)(d) defines a reservation as any
unilateral statement made by a state when signing, ratifying, accepting, approving, or
acceding to a treaty, whereby it purports to exclude or modify the legal effect of certain
provisions. Article 19 sets out three grounds on which a reservation is impermissi-
ble: where the treaty itself prohibits reservations; where only specific reservations are
permitted, and the proposed reservation falls outside them; or where the reservation
is incompatible with the object and purpose of the treaty. Articles 20 and 21 regulate
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the procedure for accepting or objecting to reservations, providing a 12-month win-
dow for objections and specifying the legal effects of accepted reservations. A criti-
cal contextual point, developed throughout the dissertation, is that when the VCLT
was drafted, most core human rights treaties had not yet been adopted. Its framers
had traditional inter-state treaties in mind - treaties premised on reciprocity - with-
out adequately accounting for the objective nature of human rights treaties, their erga
omnes obligations, or the institutional role of treaty monitoring bodies. This historical
circumstance is identified as the fundamental source of the problems the dissertation
seeks to address. In 2011, the International Law Commission adopted comprehensive
Guidelines on Reservations to Treaties following 17 years of work, confirming that
Articles 19-23 of the VCLT reflect customary international law, recognizing the role
of treaty bodies in assessing compatibility, and adopting a flexible approach to the
consequences of invalid reservations. Whilst a significant contribution, the Guidelines
left unresolved the question of severability, failed to establish a centralized assessment
mechanism, and did not confer treaty monitoring bodies with clear and universally
recognized competence to definitively rule on the legality of reservations.

The second part evaluates the effectiveness of the current regulatory framework by
examining how reservations have operated in practice across the core human rights
treaties. Human rights treaties differ from traditional international agreements in sev-
eral fundamental respects that make the standard VCLT framework ill-suited to their
character. First, they do not create reciprocal obligations between states but rather
establish obligations on states in the interests of individuals, meaning that problem-
atic reservations harm individuals within the reserving state’s jurisdiction regardless
of whether other states act. Second, the existence of treaty monitoring bodies - inde-
pendent expert committees established to oversee implementation - creates an institu-
tional dimension entirely absent from the VCLT’s design. Third, individual complaints
mechanisms under certain human rights treaties mean that reservations can directly
restrict individuals’ access to international protection. Against this background, the
dissertation analyses reservations to four core treaties in detail. The Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) has attracted
the most reservations of all core human rights treaties, with more than 50 states sub-
mitting reservations, many of them broad and incompatible with the Convention’s
core obligations. Reservations based on Islamic law - such as those made by Bangla-
desh, Egypt, Libya, Pakistan, and Saudi Arabia - frequently target Article 2 (the obliga-
tion to eliminate discrimination) and Article 16 (equal rights in marriage and family),
often invoking Sharia law in broad and non-specific terms that make it impossible for
other parties to assess the precise scope of the reservation. The CEDAW Committee
has consistently criticized such reservations as incompatible with the object and pur-
pose of the Convention but, as its recommendations are not binding, many states have
maintained their position. The International Covenant on Civil and Political Rights
(ICCPR) had attracted approximately 150 reservations from 173 states parties as of
2025, ranging from narrow exclusions of specific obligations to broad formulations as-
serting the supremacy of domestic law. Pakistan’s reservation to Article 3, for example,
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conditions its application on compatibility with the national constitution and Sharia
law - a formulation considered insufficiently specific and problematic under the prin-
ciple enshrined in Article 27 of the VCLT, which prohibits a state from invoking in-
ternal law to justify failure to fulfil treaty obligations. The Human Rights Committee’s
General Comment No. 24 (1994) is the most significant attempt by an international
body to define the limits of permissible reservations to the ICCPR, identifying four
categories of inherently impermissible reservations: reservations to jus cogens norms;
reservations to non-derogable rights; reservations to provisions having the status of
customary law; and general, non-specific reservations that create legal uncertainty
and violate the principle of transparency. General Comment No. 24 also endorsed the
severability principle - treating invalid reservations as severed from the state’s con-
sent whilst leaving the state bound by the full treaty - a position that attracted formal
objections from the United Kingdom, the United States, and France on the grounds
that it exceeded the Committee’s mandate. The International Covenant on Economic,
Social and Cultural Rights (ICESCR) has attracted relatively fewer reservations, with
approximately 15-20% of states parties having submitted reservations or declarations
as of 2025, most frequently concerning Article 8 (the right to form trade unions and
to strike) and Article 13 (the right to education). A recurring problem is the use of
interpretative declarations - such as Egypt’s declaration conditioning acceptance on
compliance with Islamic Sharia, or Kuwait’s declaration making the treaty’s application
subject to national constitutional law - which function as reservations in substance
whilst seeking to avoid the stricter legal scrutiny applicable to formal reservations. The
Committee on Economic, Social and Cultural Rights has maintained that equal rights
of men and women under Articles 3 and 6-15 constitute a binding and immediately
enforceable obligation, and that a state cannot justify failure to fulfil core obligations
regardless of any reservation. The Convention on the Rights of the Child (CRC), the
most widely ratified human rights treaty with 196 states parties as of 2025, permits res-
ervations under Article 51 but prohibits those incompatible with the object and pur-
pose of the Convention. Despite this, states including Iran, Qatar, Saudi Arabia, and
Brunei have entered broad reservations based on Islamic law or domestic legislation
without specifying which provisions are affected - a lack of transparency that effec-
tively precludes meaningful monitoring. The dissertation also examines the European
Convention on Human Rights (ECHR) as a comparative model. The ECHR system
has fewer reservations than UN treaties but has produced significant jurisprudence. In
Belilos v. Switzerland, the European Court of Human Rights asserted its jurisdiction to
assess the validity of interpretative declarations functioning as reservations, establish-
ing that states cannot circumvent the legal regime of reservations by relabeling them.
In Loizidou v. Turkey, the Court effectively nullified a territorial reservation, holding
Tiirkiye responsible for human rights violations in Northern Cyprus. The ECHR sys-
tem thus demonstrates that stricter requirements for reservations and an active judi-
cial role in reviewing their validity can effectively safeguard a convention’s integrity - a
model the dissertation proposes as instructive for the reform of the broader interna-
tional human rights treaty system.
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The third part examines the practice of state objections to reservations and the
reasons for their persistent ineffectiveness. Under Articles 20 and 21 of the VCLT, a
state may raise an objection to a reservation within 12 months of notification, and
failure to object within that period is deemed to constitute acceptance. In theory, this
mechanism should function as an instrument of self-regulation. In practice, however,
empirical data presented in the dissertation reveal that most reservations to core hu-
man rights treaties receive few or no objections, with the notable exception of a small
group of Northern European states - Finland, the Netherlands, Denmark, Norway,
and Sweden - whose objections, whilst principled, do not constitute systematic and
universal scrutiny. The dissertation identifies four main reasons for this pattern. First,
political motives: states are reluctant to damage diplomatic relations, particularly
with important economic or political partners, and criticism of reservations may be
perceived as interference in internal affairs. Second, legal uncertainty: states are of-
ten unclear about the precise legal consequences of an objection - whether the treaty
enters into force between the two states or not, and what effect the objection has on
human rights protection within the reserving state’s jurisdiction. Third, resource con-
straints: smaller and developing states lack sufficient legal and diplomatic capacity to
monitor reservations systematically across all human rights treaties and to formulate
well-reasoned objections. Fourth, limited practical impact: even where an objection is
raised, the reserving state is not obliged to withdraw or amend the reservation, and the
objection alters only the bilateral legal relationship without directly improving human
rights protection within the reserving state’s borders. A particularly important dimen-
sion of this analysis is the question of state “silence” - whether states that have not
raised an objection within the 12-month period should be deemed to have consented
to the reservation. The dissertation argues that in the context of human rights treaties,
systematic state silence cannot be treated as legally significant approval of problem-
atic reservations, since it is individuals - not states - who are the primary victims of
incompatible reservations. The failure of the objections mechanism thus reinforces
the argument for enhanced institutional oversight. The dissertation examines in depth
the contested principle of severability, which holds that where a reservation is found
incompatible with the object and purpose of a treaty, the reservation is severed from
the state’s consent, and the state remains bound by the full treaty. Whilst the Human
Rights Committee, the ECtHR in Belilos case, and many international law scholars
have endorsed this position, it raises serious questions about the principle of state
consent - a foundational axiom of treaty law - and may create a deterrent effect on
ratification. The ILC sought a compromise in its 2011 Guidelines, proposing a flexible
approach under which the consequences of an invalid reservation depend on whether
the state would have agreed to be bound without it. The dissertation takes a critical
view of this approach, arguing that determining a state’s hypothetical intention retro-
spectively lacks clear criteria and creates additional legal uncertainty. The dissertation
also notes that, in practice, sustained pressure from treaty bodies, civil society, and the
international community has in some cases prompted states to withdraw problem-
atic reservations - as illustrated by Pakistan’s 1997 withdrawal of its reservation to the
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CRC on Islamic law grounds, and Morocco’s progressive withdrawal of CEDAW res-
ervations following a broad national consultative process involving religious scholars,
womens rights activists, legal experts, and civil society organizations. These examples
demonstrate that long-term domestic dialogue, public education, and consistent inter-
national pressure can create the conditions for meaningful change, even where formal
legal mechanisms have proved insufficient.

The fourth part investigates how artificial intelligence can support the monitoring
and assessment of reservations, addressing a fundamental institutional gap in the cur-
rent system. The dissertation identifies four core shortcomings of the existing monitor-
ing arrangements: the sheer volume and linguistic diversity of reservations published
in the UN Treaty Register make systematic monitoring highly complex; there is often
a significant delay before a new problematic reservation is identified and analyzed;
treaty monitoring bodies operate on severely limited budgets insufficient for thorough
reservation analysis; and there is no centralized platform where data on reservations,
objections, treaty body assessments, and compliance progress are systematically col-
lected, analyzed, and made publicly accessible. Against this background, the disserta-
tion proposes several specific applications of AI technologies. First, automated moni-
toring using natural language processing (NLP) could enable rapid identification, clas-
sification - by type such as general, religious, constitutional, federal, or territorial - and
comparison of new reservations with prior treaty body positions, providing real-time
alerts to relevant stakeholders about potentially problematic reservations. Second, a
compatibility assessment tool could be developed in which Al systems are trained on
the accumulated practice of treaty monitoring bodies, international court judgments,
ILC guidelines, and state practice, offering preliminary compatibility analyses to be
reviewed by human experts before any decisions are made - with the dissertation ex-
plicitly emphasizing that AI should function as an auxiliary tool rather than the fi-
nal decision-maker. Third, multilingual analysis capabilities would enable consistent
assessment of reservations submitted in any of the UN’s official languages, ensuring
that reservations in less widely reviewed languages receive equivalent scrutiny. Fourth,
publicly accessible interactive databases with visualizations - including geographical
distribution maps, trend lines, and rights-gap analyses - could significantly increase
transparency and facilitate monitoring by civil society, researchers, and other stake-
holders. The dissertation engages seriously with the associated risks and ethical con-
cerns. The risk of algorithmic bias is particularly significant: if an AI system is trained
predominantly on practice reflecting Western legal traditions, it may systematically
disadvantage reservations grounded in other legal traditions, such as Islamic law or
African customary law. The proposed mitigation is the use of a diverse, multi-regional
training dataset and regular algorithmic audits. Concerns about the concentration of
institutional power in bodies controlling the AI system, the risk of false positives and
false negatives with potentially serious legal consequences, and data privacy and secu-
rity issues are also addressed, with the dissertation arguing that robust human expert
oversight, transparent algorithms subject to public scrutiny, and strict data protection
standards are essential safeguards.
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CONCLUSIONS

Key findings of the study. This doctoral thesis provides a comprehensive and criti-
cal analysis of the issue of reservations to human rights treaties - one of the most
pressing and controversial areas of contemporary international treaty law. The findings
reveal that the current system of reservations based on the 1969 Vienna Convention
is fundamentally inadequate for effectively protecting human rights and ensuring the
integrity of treaties in the context of human rights treaties.

First conclusion: the object and purpose criterion, whilst theoretically suitable as
the primary standard for the lawfulness of reservations, is too vague in practice. This
vagueness allows different institutions - states, treaty bodies, international courts - to
offer conflicting interpretations of the same reservation. This has a negative impact on
legal certainty and means that many clearly problematic reservations remain formally
valid insofar as they do not conflict with clearly formulated jus cogens norms or com-
pletely negate the essence of the treaty.

Second conclusion: the system of state objections, which under the 1969 Vienna
Convention is intended to function as the primary mechanism for controlling reser-
vations, is essentially ineffective in human rights treaties. Empirical data show that
the vast majority of reservations receive no objections or only a few - mostly from
Northern European states. The reasons are political (protection of diplomatic rela-
tions), legal (uncertainty regarding the consequences), practical (lack of resources)
and structural (the objective nature of human rights treaties, where states have no
direct interest in objecting to other states’ reservations, as it is not they but individuals
who are directly affected by such reservations).

Third conclusion: treaty monitoring bodies, although lacking formal competence
enshrined in international law, are increasingly and more actively involved in the as-
sessment of reservations through their observations, general comments and decisions.
Their role is constructive and significant but faces resistance from states. This dispute
over competence undermines the effectiveness of the system.

Fourth conclusion: the doctrine of the principle of severability, applied by the
ECtHR and supported by many treaty bodies, provides better protection of human
rights (in that a state is not a party to the treaty if its reservation is void), but raises
serious theoretical questions regarding a breach of the principle of state consent. The
fundamental dilemma that arises is this: can it be correctly held that a state is bound by
a treaty without its reservation if the state has clearly stated that it agrees to be a party
only subject to that reservation? This is a conflict of irreconcilable values: the principle
of consent versus the effective protection of human rights.

Fifth conclusion: the use of artificial intelligence has significant potential to ad-
dress the problems of monitoring reservations, assessing compatibility and ensuring
transparency, but its application must be extremely cautious and accompanied by ap-
propriate safeguards to avoid bias, errors and the problem of decision-making being
dominated. AI should be a tool to assist human experts in their assessments, rather
than the final decision-maker, as the assessment of exceptions involves not only tech-

nical but also value-based judgements.
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RECOMMENDATIONS FOR IMPROVING THE RESERVATION
SYSTEM

Based on the analysis carried out, the dissertation presents detailed recommenda-
tions addressed to states, international organizations, treaty monitoring bodies, courts
and civil society.

Clarification of the object and purpose criterion for each treaty. It is proposed
that treaty monitoring bodies, in cooperation with states, experts from the academic
community and representatives of civil society, develop more detailed guidelines on
the content of the object and purpose criterion for specific treaties. These guidelines
should: firstly, clearly specify what types of reservations are, in principle, considered
incompatible with the object and purpose of a specific treaty; secondly, provide spe-
cific examples from past practice illustrating compatible and incompatible clauses;
thirdly, establish clear assessment criteria that could be relied upon when assessing
new clauses.

Clear recognition of the competence of the treaty monitoring bodies. It is rec-
ommended that the competence of the treaty bodies to assess the compatibility of
reservations with the object and purpose of the treaties be strengthened and expanded.
This would reduce disputes over institutional authority and ensure that the assessment
of reservations by treaty monitoring bodies carries greater authority and weight, even
if not binding like court rulings.

Dialogue as a key methodological tool. It is recommended that, when assess-
ing reservations, treaty monitoring bodies give priority to constructive dialogue with
states rather than conflict. Treaty monitoring bodies should clearly and comprehen-
sively explain why a specific reservation is considered problematic, propose alterna-
tive formulations that are compatible with the object and purpose of the treaty, allow
the State sufficient time and, if necessary, technical assistance to review or withdraw
the reservation, as well as to recognize when a state faces legitimate constitutional or
practical difficulties in implementing certain provisions, and to seek appropriate and
mutually effective solutions.

A centralized monitoring system and a public access platform. The dissertation
recommends addressing the current shortcomings of the fragmented and conven-
tional monitoring system, i.e. the situation where, even after several states have raised
objections and treaty bodies have issued conclusions, there is no centralized system
allowing one to track whether a reservation has been modified or withdrawn. It is
proposed to create an open, publicly accessible platform that would present data on
reservations, objections and withdrawals in a centralized and comprehensible man-
ner, featuring interactive summary dashboards, search functions, country profiles and
visualizations — maps and timelines. Such a system would ensure continuous and au-
tomated monitoring and comparative analysis, including multilingual data processing.

Involvement of civil society. It is recommended that civil society organizations
be actively encouraged to participate in the monitoring of reservations. Civil society
organizations could provide treaty monitoring bodies with information and analysis
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on the impact of reservations on the protection of human rights in specific states, carry
out public campaigns aimed at encouraging states to withdraw problematic reserva-
tions, submit amicus curiae briefs to courts and other bodies in cases where the legal-
ity of reservations is at issue.

Al-based monitoring systems. The author of the dissertation recommends devel-
oping an artificial intelligence system that would automatically monitor new reserva-
tions and provide an initial assessment of their compatibility with the object and pur-
pose of the treaties. Such a system should be based on four principles: algorithms must
be publicly available and verifiable; training data must cover various legal traditions to
ensure a multilateral assessment; the final decision is always made by human experts,
with AT performing only a supporting role; the system is continuously updated in line
with new practice and feedback received.

An advisory tool for states. In addition to its monitoring function, the AI system
could assist states even before a reservation is submitted: a state would enter the text of
the planned reservation and receive an analysis of how similar reservations have been
assessed in the past and what the risk is that the reservation will be deemed incom-
patible with the object and purpose of the treaty. This would allow the wording of the
reservation to be refined in advance, avoid future disputes and contribute to increasing
the overall clarity and transparency of reservations.

Public monitoring platform. Finally, it is recommended to create a public plat-
form for representatives of civil society, researchers and other interested groups. The
platform would allow for the monitoring of the practice of reservations, the submis-
sion of comments, the sharing of information and the coordination of advocacy ef-
forts, thereby strengthening transparency and increasing civil society’s involvement in
the process of international human rights protection.

Prior consultation before submitting problematic reservations. It is recom-
mended that states planning to submit broad or potentially problematic reservations
first consult with treaty monitoring bodies and other interested states to reach a con-
sensus. This would help to avoid objections and provide an opportunity to find solu-
tions that satisfy both the State’s legitimate interests and the integrity of the treaty.

Periodic review of reservations. It is proposed to establish a practice whereby
states periodically review their reservations and assess whether they are still neces-
sary and proportionate. Many historical reservations have become redundant due to
changes in national circumstances (e.g. amendments to constitutional provisions, de-
velopments in case law), but the state has not withdrawn them. Periodic review could
encourage the withdrawal of obsolete reservations.

Improving the effectiveness of objections. It is recommended that States raising
objections clearly set out the reasons and legal grounds on which they consider the
reservation to be incompatible with the object and purpose of the treaty. Many of the
current objections are terse and formal, whereas more detailed, reasoned objections
would have a greater political and moral impact on the State that has made the reserva-
tion and would contribute to a dialogue on the possible withdrawal of an inappropriate
reservation.
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DISERTACIJOS SANTRAUKA

ISLYGOS TARPTAUTINEMS ZMOGAUS TEISIU APSAUGOS
SUTARTIMS: PROBLEMINIAI ASPEKTAI

Tyrimo aktualumas ir problemos esmé

Tarptautinés Zmogaus teisiy apsaugos sutartys sudaro Siuolaikinés tarptautinés
teisés pagrinda, jtvirtindamos valstybiy jsipareigojimus gerbti, saugoti ir jgyvendinti
fundamentalias Zmogaus teises ir laisves. Nuo Visuotinés zmogaus teisiy deklaracijos
priémimo 1948 metais tarptautiné bendruomené sukiiré i$plétota teising sistema, api-
mancia tiek universalaus pobiuidzio daugiasales sutartis, tiek regionines Zmogaus teisiy
apsaugos sistemas. Tarp pagrindiniy universaliy instrumenty, kuriems daroma dau-
giausiai i$lygy, paminétini $ie: Tarptautinis pilietiniy ir politiniy teisiy paktas, Tarp-
tautinis ekonominiy, socialiniy ir kultariniy teisiy paktas, Jungtiniy Tauty konvencija
dél visy formy diskriminacijos panaikinimo moterims ir Vaiko teisiy konvencija, re-
gioniniu lygiu - Europos Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencija.

Tadiau platus $iy sutarciy ratifikavimas ne visada reiskia besalygiska jsipareigojima
ju nuostatoms. Valstybés daznai naudojasi tarptautiniy sutaréiy teisés suteikta teise
formuluoti iSlygas - vienasalius pareiSkimus, kuriais siekiama pagalinti ar pakeisti tam
tikry sutarties nuostaty teisinj poveikj. I§lygy institutas yra vienas i§ aktualiausiy ir la-
biausiai ginc¢ijamy tarptautiniy sutar¢iy teisés klausimuy: jis atskleidzia esmine jtampg
tarp dviejy vienas kitam priestaraujanciy principy - valstybés suvereniteto ir universa-
lios Zmogaus teisiy apsaugos.

Sios disertacijos viena i§ pagrindiniy keliamy problemy yra 1969 m. Vienos kon-
vencijos dél tarptautiniy sutar¢iy teisés (toliau tekste — 1969 m. Vienos konvencija)
pritaikomumas butent tarptautinéms Zmogaus teisiy apsaugos sutartims ir daromoms
islygoms. Minéta konvencija nustato bendraja iSlyguy teisine sistema, kuri buvo sukurta
dar iki daugelio pagrindiniy Zmogaus teisiy sutar¢iy jsigaliojimo ir nebuvo specialiai
pritaikyta jy specifiskumui. Disertacijos autoreé teigia, kad 1969 m. Vienos konvencijos
decentralizuotas valstybiy prie§taravimy mechanizmas, kuriuo grindZziama visa islygy
vertinimo sistema, Zzmogaus teisiy sutarciy kontekste veikia itin neveiksmingai. Be to,
objekto ir tikslo kriterijus, kuriuo remiantis vertinamas i$lygy teisétumas, yra pernelyg
neapibréztas, todél sudaro salygas nevienodam aiskinimui.

Vadovaujantis JT Generalinio Sekretoriaus duomenimis, daugiau nei 70 procen-
ty tarptautiniy zmogaus teisiy sutarciy ratifikavimo yra lydima bent vienos islygos.
Konvencija dél visy formy diskriminacijos panaikinimo moterims turi daugiau nei 50
valstybiy pateikty islygy, daugelis kuriy yra labai placios ir i§ esmés paneigia pagrin-
dines $ios konvencijos garantuojamas teises. Tokia situacija kelia esminj klausima: ar
tarptautinés zmogaus teisiy apsaugos sutartys yra realiis teisinio jsipareigojimo instru-
mentai, ar tik simboliniai politiniai parei$kimai, kuriuos valstybés gali laisvai ,,pritai-
kyti“ savo patogumui, teikdamos itin bendras islygas?
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Tyrimo aktualumg papildomai pabrézia tai, kad tarptautiné teisiné bendruomené
$iai problemai skyré reik§mingg démesj: Tarptautinés teisés komisija 17 mety - nuo
1994 iki 2011 mety - dirbo prie i§samios Tarptautinés teisés komisijos Gairiy dél sutar-
¢iy iSlygy (angl. ,Guide to Practice on Reservations to Treaties®), kurios buvo paskelb-
tos 2011 metais, kai JT Generaliné Asambléja jas patvirtino. Nors $is instrumentas yra
reik§mingas tarptautinés teisés indélis, deja, jis nei§sprendé daugelio esminiy proble-
muy, kurios i$lieka aktualios iki $iol.

Disertacijos autoré taip pat pasitelkia ir papildoma tyrimo sritj - dirbtinio intelekto
(DI) technologijos potenciala, sprendziant ilygy vertinimo, suderinamumo ir skai-
drumo problemas. Tai yra naujas, inovatyvus aspektas, kuriam ankstesnéje doktrinoje
nebuvo skirta pakankamo démesio, ir jis sudaro reik§mingg $io tyrimo indélj j moks-
line diskusija.

Tyrimo tikslas ir uzdaviniai

Pagrindinis disertacijos tikslas - sukurti ir pasitlyti nauja sistema, skirtg spresti
iSlygy zmogaus teisiy apsaugos sutartims problemas, kad buty apsaugotas tarptautinés
Zmogaus teisiy apsaugos vientisumas ir jos realus pritaikomumas, derinant teisinius,
institucinius ir technologinius aspektus.

Tikslui pasiekti keliami $ie uzdaviniai:

1. Atlikti kritine 1969 m. Vienos konvencijos dél tarptautiniy sutarciy teisés islygy
rezimo analize, nustatant stiprigsias ir silpngsias puses Zmogaus teisiy sutarciy
kontekste, ir argumentuoti, kodél $is bendrosios sutariy teisés instrumentas
yra nepakankamas zmogaus teisiy sutar¢iy specifinei prigim¢iai;

2. Sistemingai i$nagrinéti ir kategorizuoti iSlygas pagrindinéms Zmogaus apsau-
gos teisiy sutartims - Tarptautiniam pilietiniy ir politiniy teisiy paktui, Tarp-
tautiniam ekonominiy, socialiniy ir kultariniy teisiy paktui, Jungtiniy Tauty
konvencijai dél visy formy diskriminacijos panaikinimo moterims, Vaiko teisiy
konvencijai ir Europos zmogaus teisiy ir pagrindiniy laisviy apsaugos konven-
cijai - identifikuojant dominuojancius iSlygy tipus, geografines ir kultarines
prielaidas, taip pat nustatant, kurios sutarties nuostatos dazniausiai yra iSlygy
objektas;

3. ISanalizuoti valstybiy priestaravimy padarytoms islygoms praktika, vertinant,
ar valstybiy priestaravimy sistema veikia kaip efektyvus savikontrolés mecha-
nizmas zmogaus teisiy apsaugos sutar¢iy kontekste, ir nustatant sisteminius
trakumus, dél kuriy ji galimai yra neveiksminga;

4. Ivertinti sutarciy stebéjimo organy vaidmenj ir kompetencija vertinant islygas,
analizuojant Zmogaus teisiy komiteto Bendrajj komentarg Nr. 24 (1994 m.),
Europos Zmogaus Teisiy Teismo praktika keliose pagrindinése bylose (tokiose
kaip Belilos pries Sveicarijg, Loizidou pries Turkija) bei Tarptautinés teisés ko-
misijos Gairiy dél sutar¢iy islygy praktika;

5. I3analizuoti atskiriamumo (angl. severability) doktrinos turinj, taikyma ir tei-
sines pasekmes, vertinant, ar atskirlamumo principas yra teisiskai pagrijstas ir
praktiskai veiksmingas sprendimas i$lygy klausimams spresti;
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6. ISnagrinéti dirbtinio intelekto (DI) technologijy potencialg sprendziant iSlygu
stebéjimo, suderinamumo vertinimo ir skaidrumo problemas, kartu kriti$kai
jvertinant su tuo susijusias rizikas ir etinius klausimus;

7. Pateikti konkrecias rekomendacijas dél islygy vertinimo sistemos tobulinimo,
apimancias teisinius, institucinius ir technologinius aspektus.

Saltiniai

Si daktaro disertacija pateikia i§samig pirminiy tarptautinés teisés dokumenty ana-
lize, jskaitant 1969 m. Vienos konvencija ir pagrindines auk$¢iau minétas Zmogaus
teisiy apsaugos sutartis. Tyrime taip pat lyginama skirtingy valstybiy praktika, déme-
sys skiriamas konkre¢ioms iSlygoms, padarytoms $ioms pagrindinéms Zmogaus teisiy
apsaugos sutartims, bei kity valstybiy pareikstiems priestaravimams joms.

Be to, disertacijoje remiamasi Tarptautinés teisés komisijos (TTK) darbais, ypa¢
jos gairémis dél islygy, taip pat Zmogaus teisiy komiteto Bendruoju komentaru Nr.
24, teikiancia aiSkinamasias gaires dél i§lygy taikymo ir leistinumo. Svarbus analizés
$altinis yra ir teismy praktika. Svarbios bylos, tokios kaip byla dél Genocido konvenci-
jos ir Belilos pries Sveicarijg byla, jtvirtino pagrindinius principus, susijusius su iSlygy
samprata, o reik§mingiausios §iy sprendimy nuostatos nagrinéjamos iSsamiai. Taip
pat atsizvelgiama ] kitg aktualig regioniniy Zmogaus teisiy teismy, jskaitant Europos
Zmogaus Teisiy Teismo jurisprudencija, siekiant iliustruoti praktines islygy pasekmes.

Tyrime naudojamasi nusistovéjusiomis teorinémis sistemomis ir tarptautinés tei-
sés mokslinés diskusijos $altiniais. Tai apima tokiy autoriy kaip Alain Pellet, Malcolm
N. Shaw, Ian Brownlie ir Olivier Corten darbus dél sutarciy ai$kinimo ir islygy re-
glamentavimo. Disertacijoje taip pat nagrinéjami doktrininiai gincai dél pusiausvyros
tarp valstybés suvereniteto ir visuotinés zmogaus teisiy apsaugos, sutarciy objekto ir
tikslo sgvokos bei negaliojanciy ar nesuderinamy islygy teisiniy pasekmiy. Monogra-
fijos, specializuoti straipsniai ir kritiniai komentarai analizuojami siekiant identifi-
kuoti esamos teisinés sistemos spragas ir pagrijsti pasialymus dél sutaréiy prieziaros
institucijy jgaliojimy stiprinimo.

Galiausiai, disertacijoje nagrinéjamos Jungtiniy Tauty institucijy ir sutar¢iy prie-
zitros komitety ataskaitos, pastabos ir kiti ai$kinamieji dokumentai, kurie suteikia
praktiniy jzvalgy apie tai, kaip i$lygos vertinamos ir susijusios problemos sprendzia-
mos praktikoje. Derinant doktrininio, jurisprudencinio ir empirinio pobudzio $alti-
nius, $iuo moksliniu darbu siekiama sukurti i§samig ir teoriSkai pagrista analize, kuri
galéty tapti naujoviy, skirty didinti Zmogaus teisiy sutaréiy teisés veiksmingumg ir
vientisumg, kirimo pagrindu.

Tyrimo metodai

Disertacinis tyrimas remiasi keliais teisiniy tyrimy metodais, taikomais komplek-
si$kai. Sisteminés analizés metodas naudojamas iSlygy institutui nagrinéti kaip siste-
mai, atskleidZiant jo vidinius elementus ir i$orinius rysius su kitais tarptautinés teisés
institutais (pacta sunt servanda, valstybiy suverenitetas, jus cogens, erga omnes jsipa-
reigojimai). Lyginamasis metodas taikomas dviem lygiais: pirma, lyginamos skirtin-
gos tarptautinés ir regioninés Zmogaus teisiy apsaugos sistemos ir jy pozitiris j islygas;
antra, lyginamos valstybiy grupés pagal ju islygy pobudj ir geografinius bei kultarinius
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veiksnius. Teleologinis metodas naudojamas siekiant nustatyti islygy instituto tikslg
Zmogaus teisiy apsaugos sutarciy kontekste ir vertinant, ar dabartiné sistema tinkama
$iam tikslui. Dokumenty analizés metodas apima i§samig sutaréiy teksty, parengia-
muyjy darby (travaux préparatoires), valstybiy islygy ir prieStaravimy, sutar¢iy organy
bendryjy komentary ir baigiamyjy pastaby, tarptautiniy teismy sprendimy ir Tarp-
tautinés teisés komisijos dokumenty analize. Empiriné analizé apima statistiniy duo-
meny apie islygas, priestaravimus ir jy dinamika rinkimg ir analize. Tarpdisciplininis
metodas naudojamas nagrinéjant DI technologijy taikymo galimybes, derinant teisi-
nius tyrimus su informaciniy technologijy taikymo ir etiniais aspektais.

Mokslinis naujumas

Disertacijos mokslinis naujumas pasirei$kia keturiais tarpusavyje susijusiais as-
pektais.

Pirma, disertacija pateikiama kaip pirmasis tyrimas, integruojantis doktrinini,
empirinj, institucinés kritikos ir technologinj (DI) poziarius j vieng analitine visuma,
taip uzpildydama egzistuojancia spraga. Autorés nuomone, iki $iol triko visapusisko
tyrimo, kuris sistemingai sujungty Zmogaus teisiy apsaugos sutarciy iSlygy analize,
empirinj probleminés valstybiy praktikos vertinimg ir inovatyviy technologijy taiky-
ma i8lygy suderinamumui vertinti.

Antra, disertacija siekia pateikti pasialymus, kaip sukurti inovatyvig konceptualia
sistemg, skirtg spresti ilgalaikei jtampai tarp zmogaus teisiy sutar¢iy universalumo ir
ju integralumo - $ig sistema sudaro doktrininis vertinimas, empirinis tyrimas ir tech-
nologinés inovacijos, iSlaikant Zmogaus teisinio vertinimo pirmenybe.

Trecia, disertacijos autoré empiriskai ir sistemingai analizuoja valstybiy islygu
pavyzdZius, valstybiy priestaravimus ir sutar¢iy stebéjimo organy i$vadas, siekdama
jrodymais pagristai jvertinti i§lygy poveikj Zmogaus teisiy apsaugai bei pacios siste-
mos funkcionavimui. Tai yra svarbus indélis, leidziantis ne tik aprasyti, bet ir kritigkai
jvertinti valstybiy priestaravimy mechanizmo efektyvuma zmogaus teisiy apsaugos
sutarc¢iy kontekste.

Ketvirta, disertacija argumentuotai nagrinéja dirbtinio intelekto potencialg isly-
gu stebésenai ir analizei, jskaitant natiralios kalbos apdorojimo technologijy taikyma
sutarc¢iy tekstams analizuoti, potencialiai nesuderinamy islygy automatinj identifika-
vimg ir daugiakalbe lyginamajg analize, kartu pabréziant batinybe taikyti atitinkamus
saugiklius ir i§saugoti Zzmogaus teisinio aigkinimo vir§enybe.

Siuos teorinio ir empirinio naujumo elementus papildo reikiminga lyginamoji ju-
risprudencijos analizé, apimanti teismy praktika, kurioje suformuluoti islygy vertini-
mo kriterijai, aktualus tiek doktrinos, tiek praktikos pozitriu.

Praktiné reik§mé

Disertacijos praktiné reik§mé grindZiama empiriniu vertinimu ir jurisprudencija
paremtomis jzvalgomis apie tai, kaip valstybés praktikoje teikia islygas tarptautinése
Zmogaus teisiy apsaugos sutartyse, kodél tradiciné valstybiy priestaravimy islygoms
sistema daZznai nepasiekia tikslo, ir kokios struktarinés reformos galéty sustiprinti su-
tar¢iy integralumg bei veiksmingg zmogaus teisiy apsauga.

Valstybéms, formuluojancioms islygas ir nacionaline pozicija, disertacija teikia
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tiesiogine nauda: ji ai$kiai identifikuoja dazniausiais probleminiy islygy kategorijas,
t.y. ypa¢ placias, neapibréztas, religiniais ar kultiiriniais argumentais grindziamas i$-
lygas ir parodo, kaip jos nesuderinamos su sutarties objektu ir tikslu. Autoré siilo
kryptis reformai, tokias kaip siauresniy, tikslingesniy formuluodiy pirmenybé bei ais-
kinamujy deklaracijy (tikrajg prasme) teikimas vietoje placiy islygy.

JT sutarciy organams, vertinantiems iSlygy suderinamuma, disertacija atsklei-
dzia $iy organy vaidmens butinybe, ypa¢ tada, kai valstybiy prieStaravimai yra reti
ar politi$kai motyvuoti, aptaria praktikoje kylancius is$ukius, jskaitant galimg resursy
stoka, koordinacijos trikumus ir neapibréztas pasekmes pagal 1969 m. Vienos kon-
vencija, bei pagrindzia poreikj nuoseklesniam ir metodologiskai aiskesniam islygy
vertinimui ir konstruktyvaus dialogo su valstybémis stiprinimui.

Tarptautinéms organizacijoms, svarstancioms stebésenos ir skaidrumo didini-
mo priemones, disertacija sitlo praktiskai pritaikoma dirbtinio intelekto grjsta kryp-
ti: naudoti nataralios kalbos apdorojimo technologijas sistemingam islygy stebéjimui
ir analizei, automatiniam potencialiai nesuderinamy i8lygy identifikavimui, taip pat
daugiakalbiams duomeny baziy sprendimams palyginamajai analizei, kartu islaikant
Zmogaus teisinio vertinimo virSenybe ir uztikrinant tinkamus etinius saugiklius.

Tarptautiniams teismams ir institucijoms, sprendziancioms islygy teisétumo
klausimus, disertacija sistemina teismy praktikos ir doktrinos dilemg dél nesuderi-
namy iSlygy pasekmiy, aptardama priimtinumo (angl. ,admissibility®), prieSprieSos
(angl. ,,opposability®) ir atskyrimo (angl. ,,severability“) principy taikyma, bei parodo,
kaip praktikoje gali buti taikomas atskyrimo principo taikymo sprendimas tais atve-
jais, kai valstybé turéjo Zinoti apie i$lygos neteisétuma.

Pilietinés visuomenés organizacijoms ir NVO, disertacija suteikia praktiniy ar-
gumenty ir strateginiy gairiy, t. y. parodoma, kad ilgalaikis visuomenés ir nevyriausy-
biniy organizacijy spaudimas gali buti vienas i§ lemiamy veiksniy, skatinanciy valsty-
bes atSaukti problemines i§lygas, o veiksmingiausia strategija daznai yra ne vien nedel-
siant reikalauti i§lygy panaikinimo, bet nuoseklus dialogas su valdzios institucijomis ir
visuomene, aktyvus naudojimasis JT mechanizmais.

Tyrimo apimtis

Nors $ioje disertacijoje siilomos institucinés reformos, tokios kaip bendri perzia-
ros komitetai, ir aptariamas galimas dirbtinio intelekto (DI) priemoniy vaidmuo ste-
bint islygas, joje nepateikiami detaltis iy mechanizmy jgyvendinimo modeliai. Tiks-
liy skyrimo procedary, balsavimo mechanizmy, finansavimo tvarkos nustatymas ar
realiy DI sistemy karimas reikalauty platesniy tarpdisciplininiy tyrimy, apimandiy
teisine analize, politinius, ekonominius kriterijus, diplomatine praktika, informatikos
Zinias ir empirinius bandymus - tai uzdaviniai, perZengiantys $io disertacijos teisinio
tyrimo ribas.

Taip pat $iame darbe neatliekama empiriné islygy jgyvendinimo nacionaliniu ly-
gmeniu analizé konkreciose valstybése. Disertacijoje suformuluojamas normatyvinis
pagrindas ir teisiniai principai, kuriais remiantis galéty bati kuriami tokie instituciniai
mechanizmai ir technologinés priemonés, jei valstybés dalyvés parodyty politine valig
juos jgyvendinti. Detali instituciné architektiira ir techninis vystymas buty tolesniy
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tarpdisciplininiy tyrimy ir valstybiy deryby objektas.

Ginamieji teiginiai

1. 1969 m. Vienos konvencijos dél tarptautiniy sutarciy teisés islygy mechaniz-
mas yra nepakankamas Zmogaus teisiy apsaugos sutartims: dél placiai paplitu-
sios valstybiy praktikos daryti i§lygas, nesuderinamas su tokiy sutarciy objektu
ir tikslu, Konvencijos sistema yra pernelyg siaura ir nepakankama, todél batini
alternatyvis reguliavimo modeliai, siekiant uZztikrinti Zmogaus teisiy apsaugos
vientisuma.

2. Valstybiy praktika ir besiformuojancios paprotinés normos pralenké 1969 m.
Vienos konvencijos nuostatas: nepaisant formaliy taisykliy dél priestaravimy,
ribotas valstybiy naudojimasis $iuo mechanizmu ir naujy paprotiniy praktiky
formavimasis rodo, kad vien 1969 m. Vienos konvencijos rezimas néra pakan-
kamas veiksmingai reguliuoti islygy suderinamuma; todél jy galiojimo verti-
nimas vis labiau grindziamas besivystancia sutar¢iy praktika ir papildomais
aiSkinimo mechanizmais.

3. Inovatyvias mechanizmai, jskaitant DI pagrjstas priemones, gali pagerinti i$-
lygy vertinimg ir valdyma: pazangiy technologiniy sprendimy integravimas
ir proceduriniy terminy i$plétimas galéty sumazinti subjektyvuma, padidinti
skaidrumga ir sudaryti salygas nacionaliniams bei tarptautiniams subjektams
tiksliau identifikuoti negaliojancias ar nesuderinamas islygas, taip uzpildant
spragas, likusias tiek pagal 1969 m. Vienos konvencija, tiek pagal Tarptautinés
teisés komisijos parengtas gaires.

PIRMASIS SKYRIUS

Klasikiné vienbalsio pritarimo taisyklé. Norint suprasti $§iuolaikines problemas,
susijusias su iSlygomis Zmogaus teisiy apsaugos sutartyse, pirmiausiai biitina i$ana-
lizuoti, kaip iSlygy institutas formavosi istoriskai. Klasikinéje tarptautinéje teiséje,
galiojusioje iki XX amziaus vidurio, vyravo grieztas pozitris j daugiasaliy sutarciy
vientisuma. Pagal $ig pozicijg, kurig gyné Tauty Sajungos sekretoriatas, vykdydamas
depozitaro funkcijas, valstybé galéjo tapti daugiasalés sutarties Salimi tik tada, jei visos
kitos sutarties Salys sutiko su jos i$lyga. Jei bent viena valstybé priestaravo, valstybeé,
pateikusi i3lyga, arba turéjo ja atSaukti, arba negaléjo tapti sutarties $alimi. Si vadina-
moji ,,vienbalsio pritarimo® (angl. ,,unanimity rule®) arba ,vientisumo“ (angl. ,,integri-
ty rule®) taisyklé buvo laikoma logiskai i$plaukiancia i§ sutarties prigimties: kadangi
sutarties Salys privalo sutikti su visomis sutarties salygomis, vienasalis jy keitimas be
visy kity Saliy sutikimo priestarauty paciai tarptautiniy sutariy teisés esmei.

Vienbalsio sutikimo taisyklé turéjo tam tikrg loginj pagrindima dvisaliy sutar¢iy
ir nedideliy daugiasaliy sutar¢iy kontekste. Ta¢iau po Antrojo pasaulinio karo tarp-
tautiné bendruomené pradéjo kurti universalaus pobudzio sutartis su kuo platesniu
valstybiy dalyvavimu, ir vienbalsiskumo taisyklé tapo rimta klititimi, nes ji i§ esmés
suteikeé bet kuriai valstybei veto teise blokuoti kitos valstybés dalyvavima sutartyje.

Tarptautinio Teisingumo Teismo patariamoji iSvada dél Genocido konvencijos
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(1951 m.) Verta pastebéti, kad rimtg pasikeitimg zyméjo 1951 mety Tarptautinio Tei-
singumo Teismo (TTT) patariamoji i§vada byloje dél Islygy prie Genocido konven-
cijos (Reservations to the Convention on the Prevention and Punishment of the Crime
of Genocide, Advisory Opinion, 1951 ICJ Reports 15). Sia byla inicijavo JT Generaliné
Asambléja, paprasiusi TTT atsakyti j esminius klausimus: ar valstybé gali tapti Geno-
cido konvencijos $alimi, pateikusi iSlygas, kurioms kitos $alys priestarauja? Kokios yra
tokio prie$taravimo teisinés pasekmés?

TTT atsaké, kad vienbalsio sutikimo taisyklé néra absoliuti norma, taikytina vi-
soms daugia$aléms sutartims. Teismas pabrézé, kad Genocido konvencija yra ypatin-
gos prigimties: ji siekia universalaus dalyvavimo, jos tikslai yra humanitarinio pobi-
dZio ir ji nepagrista abipusiskumo (angl. ,reciprocity®) principu - valstybés prisiima
jsipareigojimus ne viena kitai, bet visai tarptautinei bendruomenei. Tokiomis aplinky-
bémis, Teismo vertinimu, reikia taikyti lankstesne taisykle: valstybé gali tapti Genoci-
do konvencijos $alimi su iSlyga, kuriai kitos $alys priestarauja, jeigu islyga suderinama
su konvencijos objektu ir tikslu. Valstybés, laikancios i§lyga nesuderinama, gali vertin-
ti i§lyga pateikusig valstybe kaip nesancia konvencijos $alimi jy atzvilgiu.

Sis sprendimas buvo itin reik§mingas dviem aspektais. Pirma, jis pakeité vienbalsio
sutikimo taisykle lankstesne sistema, teikiancia prioritetg universalumui pries$ vienti-
suma bent jau tam tikry tipy sutartyse. Antra, jis jtvirtino objekto ir tikslo kriterijy
kaip pagrindinj ilygy teisétumo standartg - kriterijy, kuris, kaip bus aptarta véliau, yra
i§ esmés neapibréztas ir sukelia reikémingy aiskinimo problemuy.

Taciau Genocido bylos patariamoji iSvada taip pat paliko nei$spresty klausimy.
Svarbiausia - TTT nepateikeé aiskaus atsakymo, kokios yra negaliojancios islygos teisi-
nés pasekmes. Ar valstybé, pateikusi nesuderinamg islyga, laikoma sutarties $alimi be
tos i8lygos (atskiriamumo pozicija), ar ji néra laikoma sutarties Salimi apskritai? Teis-
mas i§ esmés paliko §j klausimg valstybiy individualiam sprendimui, kas véliau tapo
vienu i$ pagrindiniy ginc¢ytiny tarptautiniy sutarciy teisés klausimy.

1969 m. Vienos konvencijos dél tarptautiniy sutarciy teisés taikymo problemos
iSlygy kontekste. Vienos konvencija dél tarptautiniy sutariy teisés, priimta 1969 m.
ir jsigaliojusi 1980 m., kodifikavo islygy klausimus, remdamasi Genocido bylos pata-
riamaja i$vada. 1969 m. Vienos konvencijos 2 straipsnio 1 dalies d punkte pateikiamas
i8lygos apibrézimas: islyga yra bet koks vienasalis parei$kimas, nepaisant jo formos ar
pavadinimo, kurj valstybé padaro pasiragydama, ratifikuodama, priimdama, patvir-
tindama ar prisijungdama prie sutarties, ir kuriuo ji siekia pasalinti ar pakeisti tam
tikry sutarties nuostaty teisinj poveikj jy taikyme tai valstybei.

1969 m. Vienos konvencijos 19 straipsnis nustato tris atvejus, kuriais iSlyga néra
leidZiama: (a) kai pati sutartis draudzia islygas; (b) kai sutartis leidzia tik konkrecias
iSlygas ir numatytoji joms nepriklauso; (c) kai i$lyga yra nesuderinama su sutarties
objektu ir tikslu. 1969 m. Vienos konvencijos 20 straipsnis reglamentuoja islygy pri-
émimg ir prieStaravimg, nustatydamas 12 ménesiy terming prieStaravimui pateikti.
1969 m. Vienos konvencijos 21 straipsnis nustato priimtos iSlygos teisinius padarinius:
ji modifikuoja sutarties nuostatas tarp iSlyga pateikusios ir jg priémusios valstybés tiek,
kiek numatyta islygoje.
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Svarbu pabrézti, kad 1969 metais, kai 1969 m. Vienos konvencija buvo priimta,
dauguma pagrindiniy zmogaus teisiy sutar¢iy dar nebuvo priimtos arba nebuvo jsiga-
liojusios. 1969 m. Vienos konvencijos kiréjai turéjo omenyje tradicines tarpvalstybi-
nes sutartis, pagristas abipusi$kumo principu, o Zmogaus teisiy sutar¢iy specifika - jy
objektyvi prigimtis, erga omnes jsipareigojimai, sutarciy prieZitros organy egzistavi-
mas - tai klausimai, j kuriuos nebuvo pakankamai atsizvelgta. Si istoriné aplinkybé
yra esminis problemos $altinis ir pagrindinis argumentas, pagrindziantis poreikj kurti
specialy poziarj ir reguliavimg islygy zmogaus teisiy apsaugos sutartims problemati-
koje.

Tarptautinés teisés komisijos Gairiy dél islygy sutartims taikymas. Tarptauti-
nés teisés komisija pradéjo tyrima dél islygy klausimo 1994 metais, paskyrus specialy
praneséja prof. Alain Pellet. Po 17 mety intensyvaus darbo 2011 metais Tarptautinés
teisés komisija priémé i§samias Gaires dél sutarciy islygy (angl. Guide to Practice on
Reservations to Treaties). Sis instrumentas, nors ir teisiskai neprivalomas, yra reiks-
mingas kodifikacijos $altinis. Jo svarbiausieji elementai Zmogaus teisiy apsaugos su-
tar¢iy kontekste yra: patvirtinimas, kad 1969 m. Vienos konvencijos 19-23 straipsniai
atspindi tarptautine paprotine teise ir taikomi visoms valstybéms nepriklausomai nuo
to, ar jos yra 1969 m. Vienos konvencijos $alys; pripazinimas, kad sutar¢iy stebéjimo
organai gali vertinti i$lygy suderinamuma su sutarties objektu ir tikslu; nustatymas,
kad netinkama islyga i$ principo yra nieking, taciau jos teisinés pasekmés priklauso
nuo konkreciy aplinkybiy, ypa¢ nuo i8lyga pateikusios valstybés ketinimy.

Taciau, kaip disertacijoje argumentuojama, Gairiy dél sutaréiy islygy praktika
nei$sprendé keliy esminiy problemy. Visy pirma, ji nepateiké aiSkaus atsakymo | at-
skiriamumo (angl. ,severability®) klausimg. Antra, ji nesukaré centralizuoto islygy
vertinimo mechanizmo, palikdama valstybiy prieStaravimy sistemg kaip pagrindinj
instrumentg. Trecia, Gairiy dél sutarciy islygy praktika nesuteiké sutarciy stebéjimo
organams aiskios ir visuotinai pripaZintos kompetencijos galutinai spresti islygy tei-
sétumo klausimus.

Zmogaus teisiy apsaugos sutarciy ypatumai. Zmogaus teisiy apsaugos sutartys
skiriasi nuo tradiciniy tarpvalstybiniy sutar¢iy keliais esminiais aspektais. Siy skir-
tumy supratimas yra batinas norint argumentuoti, kodél standartiné 1969 m. Vienos
konvencijos sistema yra nepakankama Zmogaus teisiy apsaugos sutarc¢iy kontekste.

Abipusiskumo principo netaikymas. Zmogaus teisiy apsaugos sutartys i$siskiria
tuo, kad jos nesukuria abipusiy (angl. ,reciprocity®) santykiy tarp valstybiy $aliy, o
nustato valstybiy pareigas individy interesais, taip sukurdamos objektyvy Zmogaus
teisiy apsaugos rezima. Kitaip tariant, tokiose sutartyse individai yra pareigy, nusta-
tyty valstybéms, gavéjai. Dél to net jei kitos valstybés Salys nesiima jokiy veiksmuy,
islygos vis tiek realiai sumazina individy apsaugg islyga teikiancios valstybés jurisdik-
cijoje, nes pagrindiniai naudos gavéjai yra individai, o ne kitos valstybés. Be to, islygos,
priestaraujancios sutarties objektui ir tikslui, paveikia ne tik individy teisiy apsauga
islygas teikiancioje valstybéje, bet ir kity sutarties dalyviy teisinius likescius bei ben-
drg interesg i$laikyti aukstg Zmogaus teisiy apsaugos standarta.

Sutar¢iy stebéjimo organy egzistavimas. Dauguma pagrindiniy zmogaus teisiy
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apsaugos sutar¢iy numato specialius sutarciy stebéjimo organus, sudarytus i§ nepri-
klausomy eksperty: Zmogaus teisiy komitetas stebi Tarptautinio pilietiniy ir politiniy
teisiy pakto jgyvendinima; Motery diskriminacijos panaikinimo komitetas - Jungtiniy
Tauty konvencijos dél visy formy diskriminacijos panaikinimo moterims; Vaiko teisiy
komitetas - Vaiko teisiy konvencija. Sie organai ne tik stebi, kaip valstybés jgyvendina
savo jsipareigojimus tarptautiniy sutarc¢iy atzvilgiu, bet ir nagrinéja valstybiy ataskai-
tas, priima bendruosius komentarus ir rekomendacijas, daznai turi kompetencijg na-
grinéti individualius skundus.

Individuali peticijy sistema. Daugelis Zmogaus teisiy apsaugos sutar¢iy numato
galimybe individams tiesiogiai kreiptis  tarptautinius organus su skundais prie$ vals-
tybes. Si aplinkybé turi tiesiogine reikime islygy atzvilgiu: islyga, kuri riboja valstybés
jsipareigojimus, tiesiogiai veikia individy galimybes naudotis savo teisémis ir kreiptis
tarptautinés gynybos.

Islygos Jungtiniy Tauty konvencijai dél visy formy diskriminacijos panaikini-
mo moterims. Si konvencija turi daugiausiai iSlygy i§ visy pagrindiniy Zmogaus teisiy
apsaugos sutar¢iy. Daugiau nei 50 valstybiy yra pateikusios i$lygas, o daugelis jy yra
labai placios. Ypa¢ problemiskos yra islygos, grindziamos islamo teise. Pvz. Bangla-
deSas pateikeé iSlygas Konvencijos 2 straipsniui (pareiga panaikinti diskriminacija) ir
16 straipsniui (lygios teisés santuokoje ir Seimoje), nurodydamas, kad $ios nuostatos
priestarauja islamo teisei ir nebus taikomos. Egiptas, Libija, Mauritanija, Maldyvai,
Pakistanas ir kitos $alys pateiké panasias iSlygas. Saudo Arabija Sios konvencijos ratifi-
kavimo metu pareiskeé, kad sutartis bus jgyvendinama tik tiek, kiek tai nepriestarauja
$ariato teisés principams, bet nekonkretizavo, kokios nuostatos laikomos priestarau-
janciomis - tai klasikinis placios ir itin bendros islygos pavyzdys.

Sios konvencijos Komitetas nuosekliai kritikuoja tokias islygas savo pastabose, pa-
brézdamas, kad islygos, priestaraujancios Konvencijos objektui ir tikslui - panaikin-
ti visy formy diskriminacija motery atzvilgiu - yra neleistinos pagal 1969 m. Vienos
konvencijos 19 straipsnio ¢ punkta. Komitetas ragina valstybes at$aukti ar patikslinti
tokias i8lygas, taciau jo rekomendacijos néra privalomos, ir daugelis valstybiy iki $iol
i8laiko savo pozicija.

Islygos Tarptautiniam pilietiniy ir politiniy teisiy paktui. Disertacijos rengimo
duomenimis, 2025 m. prie Pakto prisijungusios 173 valstybés $alys, o bendra islygy
apimtis siekia apie 150. Ilygos apima tiek konkreciy pareigy eliminavima ar susiau-
rinimg, tiek bendro pobudzio formuluotes, kuriomis siekiama uztikrinti vidaus teisés
»virSenybe®, o tai gali i§ esmés silpninti Pakto jgyvendinima.

Pvz. Pakistanas ratifikuodamas Pakta, pateiké nemazai i$lygy o butent islyga Pakto
3 straipsniui suformuluota taip, kad jis buty taikomas tik tiek, kiek ,,nepriestarauja“
Pakistano Konstitucijai ir $ariato teisei. Tokia i§lyga laikoma nepakankamai konkreti,
nes sutarties dalyvéms sudétinga vertinti, kokiy tiksliai jsipareigojimy valstybé nesilai-
kys, be to, ji remiasi vidaus dokumentais, kurie gali bati kintantys ir skirtingai vertina-
mi. Tokios formuluotés de facto sukuria normy hierarchija, kurioje nacionaliné teisé
ima ,vir$§yti“ tarptautinius jsipareigojimus.

Taip pat disertacijoje nagrinéjama Zmogaus teisiy komiteto Bendrasis komentaras
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Nr. 24 (1994), kuris analizuoja tarptautinés teisés principus dél Paktui padaryty isly-
gu, nustato jy ribas ir apibrézia Komiteto vaidmenj suderinamumo vertinime. Pagal
Bendrajj komentarg Nr. 24, visos Paktui padarytos islygos turi buti vertinamos pagal
suderinamuma su Pakto objektu ir tikslu, o tam tikros iSlygos yra i§ esmés neleistinos.
Jei iSlyga pripazjstama nesuderinama, Komitetas taiko ,atskyrimo® (angl. ,severabili-
ty“) principa: negaliojanti iSlyga atskiriama nuo bendry jsipareigojimy, ta¢iau valstybé
lieka saistoma Pakto, jskaitant ir tg nuostata, kuriai buvo padaryta islyga. Pazymétina,
kad kitos valstybés Salys teiké prieStaravimus dél Pakistano i$lygy, laikydamos jas ne-
suderinamomis su Pakto objektu ir tikslu bei remiantis 1969 m. Vienos konvencijos
27 straipsnio principu, jog valstybé negali remtis vidaus teise nevykdydama sutarties;
visgi priestaraujancios valstybés paprastai nurodo, kad priestaravimas netrukdo Pakto
jsigaliojimui jy tarpusavio santykiuose.

Islygos Tarptautiniam ekonominiy, socialiniy ir kultiiriniy teisiy paktui. Pa-
lyginti su kitomis pagrindinémis Zmogaus teisiy apsaugos sutartimis, $is Paktas turi
santykinai nedaug islygy - 2025 m. duomenimis, apie 15-20 % valstybiy $aliy buvo
pateikusios iSlygas ar deklaracijas, dazniausiai dél 8 straipsnio (profesiniy sgjungy ir
streiky teisés) ir 13 straipsnio (teisé j $vietima).

Kadangi $is Paktas neturi specialios nuostatos dél islygy, jam taikomos bendros
1969 m. Vienos konvencijos taisyklés. Problemiskiausios yra islygos, kuriomis Pakto
taikyma daroma priklausomg nuo nacionalinés konstitucijos ar vidaus teisés - vadi-
namosios bendros islygos, kurios nurodo, kad Paktas bus taikomas tiek, kiek nepries-
tarauja nacionalinés teisés aktams. Dalis valstybiy savo apribojimus pateikia ne kaip
iSlygas, bet kaip aiSkinamasias deklaracijas, taip sickdamos i§vengti grieztesnio teisinio
vertinimo.

Tipinis pavyzdys - Egipto deklaracija, kurioje nurodoma, kad Paktas priimamas
»atsizvelgiant j islamo Sariato nuostatas ir j tai, kad jos nepriestarauja pridétam doku-
mentui® Nors $ariato teisé turi daug nuostaty dél ekonominiy, socialiniy ir kultariniy
teisiy, taciau neatitinka tarptautiniy Zzmogaus teisiy standarty lyciy lygybés srityje,
kuri laikoma viena i§ pagrindiniy Sio Pakto pareigy. Taip pat kitas pavyzdys — Kuvei-
tas, kuris savo ruoztu pateiké aiSkinamajg deklaracija dél Pakto 2 straipsnio 2 dalies ir
3 straipsnio, nurodydamas, kad teisés turi buti jgyvendinamos laikantis Kuveito kons-
titucijos ir vidaus teisés riby. Kitos valstybés pazyméjo, kad tokia Kuveito deklaracija
i§ esmés pavercia Pakto taikyma priklausomu nuo nacionalinés teisés ir todél laikyti-
na bendro pobudzio i$lyga, keliancia abejoniy dél suderinamumo su Pakto objektu ir
tikslu.

Sio pakto priezitiros organas - Ekonominiy, socialiniy ir kultiriniy teisiy komite-
tas — yra pabrézes, kad vyry ir motery lygi teisé naudotis ekonominémis, socialinémis
ir kultarinémis teisémis yra privaloma ir nedelsiant vykdytina valstybiy pareiga, o 3
straipsnis nustato neatskiriama standartg jgyvendinant 6-15 straipsniuose jtvirtintas
teises. Komitetas laikosi pozicijos, kad valstybé jokiomis aplinkybémis negali patei-
sinti esminiy (angl. ,,core®) jsipareigojimy nevykdymo. Jei iSlyga pripaZjstama nesu-
derinama su $io pakto objektu ir tikslu, ji laikoma negaliojancia, o valstybé lieka pakto
$alimi be tokios islygos teikiamos ,,naudos®
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Islygos Vaiko teisiy konvencijai. Konvencija, priimta 1989 m. ir jsigaliojusi 1990
m., yra placiausiai ratifikuota Zmogaus teisiy apsaugos sutartis - 196 valstybés Salys
prisijungusios prie $ios Konvencijos (2025 m. duomenimis). Pazymétina, kad Kon-
vencijos 51 straipsnis leidZia daryti i$lygas, taciau draudzia iSlygas, nesuderinamas
su Konvencijos objektu ir tikslu. Nepaisant to, nemaza dalis valstybiy pateiké islygas,
grindziamas islamo teise ar vidaus konstitucinémis nuostatomis.

Kaip pavyzdj buty galima paminéti Irana, kuris iSlygos kontekste iSreiské teise
netaikyti jokiy Konvencijos nuostaty, kurias laiko nesuderinamas su islamo teise ir
galiojanciais vidaus teisés aktais, nekonkretindamas, kurios tai nuostatos. Panasios po-
zicijos laikosi ir Kataras, Saudo Arabija, Brunéjus, Sirija bei Omanas. Tokio pobadzio
islygos ypac probleminés dél skaidrumo stokos: kitos valstybés ir prieziiiros organai
negali nustatyti tikslios islygos apimties, o tai i§ esmés panaikina galimybe veiksmingai
kontroliuoti jos suderinamuma su Konvencijos objektu ir tikslu.

Atsizvelgiant | i8lygy analize, i$skiriamos dvi pagrindinés problemos: pirma, isly-
gas darancios valstybés gali tiesiogiai remtis iSlyga pateisindamos Konvencijos normy
pazeidimus nacionalinéje praktikoje; antra, prieStaraujancios valstybés dazniausiai ne-
reikalauja i$lygy atSaukimo ir leidzia Konvencijai jsigalioti santykiuose su iSlyga pada-
riusia valstybe, taip de facto pripazindamos esamg padétj ir susilpnindamos kolektyvi-
nj spaudimg. Vaiko teisiy konvencijos Komitetas nuosekliai ragina valstybes perzitréti
ar at$aukti tokias i$lygas, taciau, kaip ir kity JT sutarciy atveju, jo rekomendacijos néra
privalomos ir daugelis valstybiy i$laiko savo pozicija.

Europos Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijos islygos.
EZTK turi maziau islygy nei JT sutartys, taciau jos buvo daugelio reik§mingy byly
objektas. Sveicarija, Austrija, Belgija ir kitos valstybés pateiké jvairiy islygy dél spe-
cifiniy Konvencijos nuostaty. Reikimingiausia buvo Sveicarijos islyga prie EZTK 6
straipsnio (teisé j teisingg teisma), kuri tapo bylos Belilos pries Sveicarijg objektu. Sioje
byloje Teismas patvirtino savo jurisdikcijg vertinti aiskinamyjy deklaracijy galiojima
kaip i8lygy, taip nustatydamas, kad valstybés negali i$vengti i§lygoms taikomo teisinio
reguliavimo tiesiog pakeisdamos jy pavadinima.

Kita aktuali EZTT byla buvo Loizidou pries Turkijg. Turkija pateiké teritorine isly-
ga, kuria Siaurés Kipras buvo pagalintas i§ EZTK taikymo srities, taciau EZTT byloje
nustaté, kad Turkija lieka atsakinga uz teisiy pazeidimus $ioje teritorijoje, i§ esmés pa-
naikindamas i§lygos poveiki. Sioje byloje Teismas taip pat suformulavo svarby kriteri-
ju: atsisake vertinti Turkijos i$lygy esme, remiantis jos pacios pareiskimais, nurodyda-
mas, kad Turkija turéjo Zinoti apie savo islygos neleistinuma, atsizvelgiant j nuoseklia
kity valstybiy praktika ir jy pateiktus prieStaravimus.

Taigi, EZTK sistema parodé, kad grieztesni iSlygy reikalavimai ir aktyvus teismo
vaidmuo tikrinant jy galiojima gali veiksmingai apsaugoti sutarties integraluma, ir tai
gali pasitarnauti kaip tinkamas pavyzdys tarptautiniy zmogaus teisiy apsaugos sutar-
¢iy reformai islygy atzvilgiu.
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ANTRASIS SKYRIUS

Sutarties objekto ir tikslo neapibréitumo problema. Objekto ir tikslo (angl.
»object and purpose®) kriterijus, jtvirtintas 1969 m. Vienos konvencijos 19 straips-
nio ¢ punkte, yra pagrindinis i§lygy teisétumo standartas tais atvejais, kai pati sutartis
nedraudzia islygy ir nenumato, kokios konkrecios islygos yra leidziamos. Ta¢iau nei
1969 m. Vienos konvencija, nei Tarptautinio teisingumo teismo i§vada Genocido by-
loje tiksliai neapibrézia, ka reiSkia ,sutarties objektas ir tikslas“ Disertacijos autoré
teigia, kad $is neapibréztumas sukelia reik§mingy praktiniy problemy. Doktrinoje ski-
riamos kelios pozicijos. Aiskinant pagal teksto prasme, sutarties objektas ir tikslas turi
bati nustatomas i sutarties teksto, ypa¢ preambulés ir pagrindiniy nuostaty. Taip pat
egzistuoja ir teleologinis pozitris: objektas ir tikslas turi bati nustatomas atsizvelgiant
i tai, kokie yra sutarties tikslai, net jei tai ai$kiai nejtvirtinta paciame sutarties tekste.
Dar vienas - sisteminis poziris. Siuo atveju objektas ir tikslas turi biti nustatomas
atsizvelgiant  sutartj kaip visuma, kartu su susijusiais tarptautiniais instrumentais ir
tarptautinés teisés principais. Svarbu jvertinti ir Tarptautinés teisés komisijos gairiy
praktika. Vadovaujantis Tarptautinés teisés komisijos gairiy 3.1.5 punktu, vertinant
islygos suderinamuma su sutarties objektu ir tikslu, $is objektas ir tikslas turi bati nu-
statomas vadovaujantis geros valios principu (angl. ,good faith®), atsizvelgiant j sutar-
ties tekstg ir kontekstg. Taciau tai i§ esmés tik patvirtina 1969 m. Vienos konvencijos
31 straipsnio aiSkinimo taisykles - nesuteikiama papildomo aiskumo konkre¢iy islygy
vertinimui. Disertacijos autoré teigia, kad objekto ir tikslo kriterijaus neapibréztumas
néra $alutiné problema, bet esminis trakumas, dél kurio skirtingos suinteresuotos $a-
lys - valstybés, sutarciy stebéjimo organai, tarptautiniai teismai - gali pateikti kardina-
liai skirtingas i$vadas dél tos pacios islygos. Tai sukuria teisinj netikrumg, kuris turi
neigiamos jtakos tiek valstybiy dalyvavimui sutartyse, tiek efektyviai Zmogaus teisiy
apsaugai.

Zmogaus teisiy komiteto Bendrasis komentaras Nr. 24 (1994 m.). Zmogaus tei-
siy komiteto 1994 m. Bendrasis komentaras Nr. 24 (angl. ,,General Comment No. 24
on Issues Relating to Reservations Made upon Ratification or Accession to the Covenant
or the Optional Protocols Thereto, or in Relation to Declarations under Article 41 of the
Covenant®) yra labiausiai i$plétotas tarptautinés institucijos bandymas apibrézti, ko-
kio tipo i8lygos yra nesuderinamos su Tarptautinio politiniy ir pilietiniy teisiy pakto
objektu ir tikslu. Komitetas i§skyré kelias kategorijas islygy, kurios i§ principo laiko-
mos nesuderinamomis su sutarties objektu ir tikslu. Pirma, iSlygos jus cogens nor-
moms - imperatyvioms tarptautinés teisés normoms. Tokios i$lygos baty niekinés ne
tik kaip nesuderinamos su Tarptautinio pilietiniy ir politiniy teisiy pakto objektu ir
tikslu, bet ir kaip prieStaraujancios imperatyviajai tarptautinés teisés normai. Antra,
islygos neatskiriamoms teiséms (angl. ,non-derogable rights“). Komiteto nuomo-
ne, jeigu $ios teisés negali bati apribotos net ypatingosios padéties metu pagal paties
Pakto nuostatas, juo labiau jos negali buti apribotos islygomis sutarties ratifikavimo
metu. Trecia, i§lygos nuostatoms, turincioms tarptautinés paprociy teisés statusa, nes
valstybé negali atsisakyti paprociy teisés jsipareigojimy vien sutarties i$lygos forma.
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Ketvirta, bendrosios nekonkrecios islygos nenurodo tiksliai, kurioms nuostatoms ar
jsipareigojimams pateikiama islyga, todél pazeidzia skaidrumo principg ir sukelia tei-
sinj netikrumg.

Valstybiy reakcija i Bendraji komentara Nr. 24. Pazymétina, kad Bendrasis ko-
mentaras Nr. 24 sulauké skirtingy valstybiy reakcijy. Jungtiné Karalysté, JAV ir Pran-
cuzija teigé, kad Komitetas perzengé jam suteikta mandata, nes Paktas aiSkiai nesutei-
kia Komitetui jgaliojimy spresti dél i$lygy galiojimo; jy nuomone, tokie vertinimai turi
likti valstybiy prerogatyva, o kai kuriais atvejais - ir Tarptautinio Teisingumo Teismo
kompetencija. Nors $ie priestaravimai nebuvo daugumos pozicija, jie iSryskina neis-
spresta jtampg tarp sutarties vientisumo apsaugos ir valstybiy sutikimo principo. Be
to, vien bendryjy komentary kaip nejpareigojanciy aiskinamyjy dokumenty nepakan-
ka sisteminei problemai i$spresti - tam reikalingi ai$kesni, autoritetingi ir instituciskai
jtvirtinti mechanizmai dél i$lygy suderinamumo ir jy teisiniy pasekmiy. Komitetas
savo atsakymuose ir vélesnéje praktikoje laikési pozicijos, kad jo funkcija - uztikrinti
Pakto taikymo efektyvumga - nei$vengiamai apima ir islygy, kurios pazeidzia Pakto
esme, vertinimg. Komitetas pripazino, kad jo i$vados néra saistancios teismo spren-
dimy prasme, bet turi ai$kinimo verte ir turi bati vertinamos geros valios principo
taikymo kontekste.

1969 m. Vienos konvencijos priestaravimy islygoms taikymo problematika.
1969 m. Vienos konvencijos 20 straipsnis nustato, kad valstybé, gavusi pranesima apie
kitos valstybés islyga, per 12 ménesiy gali pateikti prieStaravimg. Jei prieStaravimas
nepateikiamas, valstybé laikoma priémusia iglyga. 1969 m. Vienos konvencijos 21
straipsnis nustato skirtingus prie§taravimo teisinius padarinius priklausomai nuo jo
pobudzio: ,,minimalaus efekto” prie$taravimas reiskia, kad sutartis jsigalioja tarp dvie-
ju valstybiy, taciau islygoje nurodytos nuostatos netaikomos; ,,maksimalaus efekto
prie§taravimas, kai prieStaraujanti valstybé aiskiai nurodo, kad nepageidauja sutarties
jsigaliojimo, rei$kia, kad sutartis apskritai nejsigalioja tarp $iy dviejy valstybiy. Teoris-
kai $is mechanizmas turéty veikti kaip efektyvus savikontrolés instrumentas: valstybés,
laikancios i$lyga nesuderinama su sutarties objektu ir tikslu, pateikia priestaravima,
o tai sustabdo islygos taikyma jy atzvilgiu ir siuncia politinj signalg islyga pateikusiai
valstybei.

PrieStaravimy iSlygoms sistemos neveiksmingumas Zmogaus teisiy apsaugos
sutartyse. Praktika rodo, kad $is mechanizmas Zmogaus teisiy apsaugos sutartyse vei-
kia itin silpnai. Disertacijos empiriniai duomenys atskleidzia, kad absoliuti dauguma
islygy pagrindinéms Zmogaus teisiy apsaugos sutartims nesulaukia jokiy priestaravi-
my arba sulaukia labai nedaug - dazniausiai i keliy Siaurés Europos valstybiy (Suo-
mija, Nyderlandai, Danija, Norvegija, Svedija), kurios yra aktyvios $ioje srityje, bet jy
prie§taravimai nesudaro sisteminés ir universalios kontrolés. Disertacijos autorés nuo-
mone, yra kelios pagrindinés priezastys, kodél valstybés vengia teikti priestaravimus.
Pirma, politiniai motyvai. Valstybés nenori bloginti diplomatiniy santykiy su kitomis
valstybémis, ypac jei $ios yra svarbios ekonominés ar politinés partnerés. Zmogaus
teisiy apsaugos sutarciy iSlygy kritikavimas gali bati interpretuojamas kaip kiSima-
sis i valstybés vidaus reikalus. Antra, teisiné neapibréztis dél priestaravimo pasekmiy.
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Valstybéms daznai neaisku, kokios konkrecios teisinés pasekmés kyla i$ priestaravimo
- ar sutartis jsigalioja tarp $aliy, ar ne; kaip priestaravimas realiai veikia Zmogaus teisiy
apsauga konkrecios valstybés jurisdikcijoje. Trecia, iStekliy apribojimai. Mazesnés ir
besivystancios valstybés neturi pakankamai diplomatinio ir teisinio personalo siste-
mingai stebéti iSlygas prie visy zmogaus teisiy sutarciy ir formuluoti prieStaravimus.
Priestaravimy formulavimas reikalauja teisinés ekspertizés ir diplomatiniy istekliy.
Ketvirta, menkas pragmatinis poveikis. Net pateikus priestaravimg, iSlyga pateikusi
valstybé nebutinai ja atSaukia ar pakeicia. Priestaravimas keicia teisinj ry$j tarp dviejy
valstybiy, bet tiesiogiai nejpareigoja iSlyga pateikusios valstybés keisti savo pozicijos
dél Zmogaus teisiy apsaugos savo viduje.

Valstybiy ,tyléjimo“ problema. Susijes su priestaravimy neveiksmingumu yra
valstybiy ,tylos“ klausimas: ar valstybés, nepateikusios prie$taravimo per 12 méne-
siy terming, laikomos sutinkanc¢iomis su islyga, ir ar tokiu atveju ilyga turéty buti
laikoma galiojancia visy atzvilgiu? Disertacijos autoré pabrézia, kad $is klausimas yra
ypac svarbus Zmogaus teisiy sutarciy kontekste: nuo problemisky iSlygy labiausiai nu-
kencia ne valstybés, o individai. Todél valstybiy sistemingo tyléjimo fakto negalima
interpretuoti kaip teisiSkai reik§mingo ,,pritarimo“ problemiskoms i$lygoms - tai tik
patvirtina, kad valstybiy prieStaravimy sistema neveikia kaip veiksmingas kontrolés
mechanizmas.

Sutar¢iy organy vaidmuo ir jo ribos. Pazymétina, kad sutarciy stebéjimo orga-
nai vis aktyviau jsitraukia j iSlygy vertinimg per savo apibendrinamasias pastabas,
bendruosius komentarus ir sprendimus individualiy skundy bylose. Zmogaus teisiy
komteto Bendrasis komentaras Nr. 24, kaip aptarta, yra reik§mingiausias tokio akty-
vumo pavyzdys. Jungtiniy tauty visy formy diskriminacijos panaikinimo moterims
Komitetas reguliariai rei$kia susirtpinimg dél problematisky $ios konvencijos islygy
savo pateiktose pastabose kiekvienai valstybei. Vaiko teisiy komitetas nuosekliai kriti-
kuoja placias ir neapibréztas Vaiko teisiy konvencijos islygas. Visgi disertacijos autoré
pazymi, kad sutar¢iy stebéjimo organy kompetencija turi aiskias ribas. Pirma, jy i$va-
dos néra teismo sprendimai ir néra saistancios taip, kaip TTT ar EZTT sprendimai.
Antra, sutar¢iy organai neturi tiesioginiy priemoniy jgyvendinti savo rekomendacijas.
Trecia, kai kurios valstybés atvirai gincija sutar¢iy organy kompetencija vertinti isly-
gas, laikydamos tai vir$ijant jy turimas galias. Dél $ios priezasties, autorés nuomone,
pateikiamos i$vados, kaip buty galima stiprinti sutar¢iy stebéjimo organy galia islygy
vertinimo kontekste.

TRECIASIS SKYRIUS

Trec¢ioji disertacijos dalis nagrinéja priestaravimy iSlygoms praktika ir ju
neveiksminguma Zmogaus teisiy sutarciy sistemoje. PrieStaravimas yra valstybés
pareiskimas, kuriuo ji nesutinka su kitos valstybés pateikta islyga, siekdama, kad §i
islyga neturéty numatyto teisinio poveikio. Taciau $ioje dalyje argumentuojama, kad
prieStaravimy mechanizmas i§ esmés yra nepakankamas Zmogaus teisiy sutarciy
kontekste: valstybés daznai visiSkai nepateikia prieStaravimy arba pateikia juos
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neveiksmingai, o net ir pateikus prieStaravima, iSlygas formulavusios valstybés retai
keicia savo pozicijg.

Priestaravimy teikimo problematika. Pagal 1969 m. Vienos konvencija,
prieStaravimas turi buti pateiktas rastu per 12 ménesiy nuo islygos gavimo dienos.
Jeigu priestaravimas nepateikiamas per §j terming, i§lyga laikoma priimta. Kai valstybé
pateikia prieStaravimg, bet nepriestarauja sutarties jsigaliojimui apskritai, sutartis tarp
abiejy valstybiy galioja, taciau iSlygoje nurodytos nuostatos jy tarpusavio santykiuose
netaikomos.

Nuo pagrindiniy Zmogaus teisiy sutar¢iy jsigaliojimo i$ viso buvo pateikta daugiau
nei 400 prie§taravimy keturioms pagrindinéms sutartims - Tarptautiniam pilietiniy
ir politiniy teisiy paktui, Tarptautiniam ekonominiy, kultariniy socialiniy teisiy pa-
ktui, Jungtiniy Tauty konvencijai dél visy formy diskriminacijos panaikinimo mo-
terims ir Vaiko teisiy konvencijai. 2025 m. duomenimis, daugiausiai prie$taravimy
sulaukeé Jungtiniy Tauty konvencija dél visy formy diskriminacijos panaikinimo mo-
terims - 228, po to Tarptautinis pilietiniy ir politiniy teisiy paktas - 99, Vaiko teisiy
konvencija - 94, Tarptautinis ekonominiy, kultariniy socialiniy teisiy paktas - 35. Tarp
aktyviausiyjy priestaraujanciy valstybiy - Nyderlandai, Vokietija, Svedija, Suomija
ir Norvegija, ta¢iau pazymétina, kad ne visos priestaravimus teikiancios valstybés
grieztai reikalauja atSaukti iSlygos, kurios savo esme akivaizdziai priestarauja sutarties
objektui ir tikslui.

Nors prie$taravimai yra svarbi diplomatiné priemoné nesutikimui i$reiksti, jy
galimybés priversti valstybes at3aukti iSlygas yra ribotos. Si riba kyla todél, kad islygos
daznai formuluojamos siekiant spresti vidaus teisines, kultarines ar politines prob-
lemas, o jy atSaukimas gali buti suvokiamas kaip suvereniteto ribojimas. DaZniausia
prie§taravimy prieZastis - i§lyga paZzeidzia sutarties objekta ir tiksla, tai sudaro bev-
eik trisde$imt procenty visy pateikty priestaravimy. Kitos priezastys apima islygy
neai$kuma, rémimasi vidaus ar religiniais jstatymais, pavojingy precedenty kiarima
bei méginimg itin placiai nukrypti nuo tarptautinés sutarties straipsniy. Vienas
reik$mingesniy poky¢iy - Europos Sajungos koordinuotas pozitris j prieStaravimus.
ES valstybés narés pradéjo derinti savo pozicijas ir teikti bendrus prie$taravimus dél
ty i8lygy, kurios laikomos nesuderinamos su zmogaus teisiy apsaugos sutartimis. Kai
dvidesimt septynios ES valstybés narés vienu metu pareiskia prie$taravima, sukuria-
mas vadinamasis ,,kolektyvinio priestaravimo efektas®, galintis daryti poveikj ilygos
teisiniam statusui tarptautinéje teiséje.

Pastebétina, kad kai kuriais atvejais formalas prieStaravimai paskatino valstybes
atSaukti arba pakeisti iSlygas, o tai rodo, kad tarptautiné kontrolé gali turéti teisinj ir
normatyvinj poveikj. Pavyzdziui, Pakistanas atSauké islyga Vaiko teisiy konvencijai,
nurodanciy j islamo teise, po Nyderlandy ir kity valstybiy pateikty priestaravimy. Vis
délto centriné $ios dalies argumentacija yra tokia: prie§taravimu grindziamas mecha-
nizmas, paremtas abipusi$kumo ir dvisaliy sutartiniy santykiy logika, negali tinka-
mai reguliuoti iSlygy neabipusiy Zmogaus teisiy sutar¢iy, kuriy pagrindiniai naudos
gavéjai yra ne valstybés, o individai, atzvilgiu.

Praktiniai pavyzdziai iSlygy atSaukimo kontekste. PaZymeétina, kad nors sutarciy
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stebéjimo organy jtaka dazniausiai yra patariamoji, o ne teisiskai privaloma, praktikoje
egzistuoja atvejy, kai nuoseklus dialogas ir tarptautinis spaudimas paskatino valstybes
atsisakyti probleminiy iSlygy. Pavyzdziui, Pakistanas 1997 m. atSaukeé iSlyga Vaiko
teisiy apsaugos konvencijai, susijusia su islamo teise. Be to, disertacijoje pabréziama,
kad ilgalaikis pilietinés visuomenés ir vieSasis spaudimas gali buti lemiamas veiksnys,
skatinantis valstybes ilgainiui atsisakyti probleminiy ilygy. Kita vertus, yra ir prieSingy
pavyzdziy, kai valstybés grieztai atsisaké at$aukti savo iSlygas nepaisant tarptautinés
kritikos. Daugelis islamg i$pazjstanciy valstybiy islaiké savo placias ilygas Jungtiniy
Tauty konvencijai dél visy formy diskriminacijos panaikinimo moterims, grindziamas
Sariato teise, argumentuodamos, kad jos atspindi pagrindines religines ir kultarines
vertybes, kuriy jos negali atsisakyti. Disertacijoje taip pat atkreipiamas démesys |
tai, kad veiksmingiausi iSlygy atSaukimo atvejai dazniausiai kyla ne vien i$ formaliy
sutarc¢iy organy pastaby, o i§ ilgalaikiy vidaus procesy - nacionalinio dialogo, pilietinés
visuomenés susitelkimo ir tarptautinio spaudimo. Siame kontekste ypa¢ reik§mingas
Maroko pavyzdys Jungtiniy Tauty konvencijos dél visy formy diskriminacijos panai-
kinimo moterims kontekste: nuoseklus nacionalinis procesas, apémes komisija su re-
ligijos zinovais, motery teisiy aktyvistais, teisés ekspertais ir pilietine visuomene bei
placias konsultacijas, sudaré prielaidas i§ naujo vertinti tariamus nesuderinamumus
ir judéti islygy atsisakymo link. Be to, kai valstybés per vidaus konsultacijas rimtai
svarsto, ar tikrai egzistuoja esminis konfliktas tarp universaliy Zzmogaus teisiy normy
ir vietinés religinés doktrinos, daznai prieinama prie i$vados, jog visaapimancio nesu-
derinamumo néra, todél problemines, religija gristas iSlygas galima atSaukti. Vis délto
tokie poky¢iai paprastai yra ilgi ir politiskai jautriis: Maroke i$lygos buvo naudojamos
kaip laikinas kompromisas konservatyvios opozicijos akivaizdoje, o jy atSaukimo pri-
elaidas sustiprino ilgalaikis vie$inimas, visuomenés $vietimas ir nuoseklus spaudimas
reformuoti $eimos teise.

KETVIRTASIS SKYRIUS

Dabartinés stebéjimo sistemos problemos. Disertacijos autoré pabrézia, kad
dabartiné iSlygy stebéjimo sistema turi keletg esminiy trakumy. Pirma, nors visos
islygos yra formaliai skelbiamos JT sutarciy registre, jy apimtis (keletas Simty) ir
skirtingy kalby vartojimas daro jy sisteminga stebéjima gana sudétingu. Antra, daznai
praeina nemazai laiko, kol nauja problematiSka islyga yra identifikuojama ir anali-
zuojamas jos suderinamumas su sutarties objektu ir tikslu. Trecia, iStekliy trakumas:
sutarc¢iy stebéjimo organai, dirbantys su labai ribotu biudZetu, negali skirti pakankamy
iStekliy i$samiai iSlygy analizei. Ketvirta, skaidrumo stoka: néra centralizuotos plat-
formos, kurioje buty sistemingai stebima, analizuojama ir vie$ai prieinami duomenys
apie i$lygas, prieStaravimus, sutar¢iy stebéjimo organy vertinima ir jo jgyvendinimo
eiga.

Dirbtinio intelekto taikymo galimybés. Disertacijos autoré sitlo keletg konkreciy
DI technologijy taikymo galimybiy islygy stebéjimo ir vertinimo srityje.

Automatizuotas iSlygy stebéjimas. Nataralios kalbos apdorojimo (NLP)

270



technologijos gali buti naudojamos automatizuotam naujy iSlygy stebéjimui JT
sutar¢iy registre, greitam turinio identifikavimui, suskirstymui pagal tipa (bendro-
sios i8lygos, religinés, konstitucinés, federalings, teritorinés ir t.t.) ir lyginimui su
ankstesnémis panasiomis islygomis bei sutarciy stebéjimo organy pozicijomis dél
ju. Tokia sistema galéty realiuoju laiku informuoti sutarciy stebéjimo organus, val-
stybes, nevyriausybines organizacijas ir pilieting visuomene apie naujas potencialiai
problematigkas islygas.

Suderinamumo vertinimo pagalbiné priemoné. DI sistemos galéty buti apmoky-
tos analizuoti i8lygy teksta, lyginant jj su sutarciy stebéjimo organy ankstesne prak-
tika (bendrieji komentarai, pastabos, sprendimai), tarptautiniy teismy sprendimais
dél panasiy islygy, Tarptautinés teisés komisijos gairiy praktikos kriterijais, valstybiy
praktika. Tokia DI sistema galéty identifikuoti potencialiai problematiskas islygas
ir pateikti pirmine suderinamumo analize, kuri baty toliau nagrinéjama zmogaus
(tarptautinés zmogaus teisiy apsaugos eksperty). Svarbu pabrézti, kad DI turéty buti
pagalbiné priemoné, o ne galutinis sprendimo priéméjas - galutinis vertinimas turi
likti Zzmogaus eksperto rankose, nes toks vertinimas apima ne tik techninius, bet ir
vertybinius sprendimus.

Daugiakalbé analizé. DI daugiakalbio apdorojimo (angl. ,multilingual pro-
cessing”) galimybés leisty analizuoti i§lygas, pateiktas jvairiomis kalbomis - angly,
prancizy, ispany, araby, rusy, kiny ir kt. - ir uztikrinti, kad visos ilygos, nepriklauso-
mai nuo kalbos, buty vertinamos nuosekliai ir lyginamos tarpusavyje.

Skaidrumo didinimas per vizualizacijas. DI pagrindu sukurta vie$ai prieinama
interaktyvi duomeny bazé su vizualiai pateikta informacija (Zemélapiai, grafikai,
tendencijy linijos) galéty rodyti geografine iSlygy pasiskirstyma (kokios $alys, regio-
nai turi daugiausia i$lygy), laiko eilutes (islygy kiekio kaita per laika, atSaukimy ten-
dencijos), sutar¢iy organy pozicijy ir valstybiy atsakymy dinamika, individualiy teisiy
apsaugos spragas dél islygy (kurios teisés daugiausiai apribotos). Autorés nuomone,
tokia sistema gerokai padidinty skaidrumg ir leisty pilietinei visuomenei, tyréjams ir
kitoms suinteresuotoms $alims lengviau stebéti ir analizuoti iSlygy poveikj Zmogaus
teisiy apsaugai.

DI taikymo rizikos ir etiniai klausimai. Disertacijos autoré kartu su pasialymais
dél DI taikymo i$samiai aptaria ir su tuo susijusias rizikas bei etinius klausimus. Pirma,
$aliSkumo (angl. bias) rizika. Jei DI sistema apmokoma remiantis istorine praktika, ku-
rioje dominuoja Vakary valstybiy ir Vakary teisés tradicijy perspektyvos, sistema gali
teikti pirmenybe $iam pozZiariui vertinant iSlygas. Tai ypac¢ svarbu vertinant islygas,
grindziamas kitomis teisinémis tradicijomis, kaip pvz., islamo teise arba Afrikos
teisinémis tradicijomis, kurios gali turéti sava vidine logika, nesutampancia su Vakary
koncepcija. Visgi ¢ia sprendimas galéty buti toks, kad DI apmokyme baty galima nau-
doti jvairiapusiS$kg duomeny baze, apimancia skirtingy regiony ir teisiniy tradicijy per-
spektyvas, reguliariai atlikti auditus dél galimo algoritmo $aliSkumo. Antra, vertinimo
hierarchijos problema. Jei DI sistema tampa pagrindiniu iSlygy vertinimo $altiniu, tai
gali sukurti nauja valdzios koncentracija tuose organuose, kurie kontroliuoja sistema
(pvz., JT sekretoriatas, tam tikra valstybé ar tarptautiné organizacija). Autoré teigia,
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kad uztikrinti, DI sistemos skaidruma, jos algoritmai turéty buti vieai prieinami ek-
spertiniam tikrinimui, taip pat turéty buti jtraukti jvairiy regiony ir teisiniy tradicijy
atstovai i $ios sistemos valdyma. Trecia, klaidy rizika. DI sistemy klaidos - neteisingi
teigiami rezultatai (angl. false positives, kai sistema klaidingai pazymi galiojancia iSlyga
kaip nesuderinamg su sutarties objektu ir tikslu) ar neteisingi neigiami rezultatai (angl.
false negatives, kai sistema praleidZia problemiska islyga) - gali turéti rimty teisiniy
pasekmiy. Autoré teigia, kad siekiant i§vengti $ios problemos, turéty bati uztikrina,
kad DI sistema turéty aiSky zmogaus eksperto kontrolés mechanizma, t.y. visos DI
sistemos i$vados turi buti tikrinamos eksperty pries§ priimant bet kokius sprendimus.
Ketvirta, duomeny privatumas ir saugumas. Nors i§lygos yra vieso pobudzio doku-
mentai, jy analizéje gali atsirasti duomeny saugos klausimuy, jei sistema taip pat ana-
lizuoja susijusig medziaga (pvz., valstybiy vidaus diskusijas, individualius skundus).
Autorés nuomone, privaloma laikytis griezty duomeny apsaugos standarty, taip pat
batina uztikrinti, kad tik vie$ai prieinami duomenys bty naudojami islygy vertinimo
kontekste.

ISVADOS

Pagrindiniai tyrimo rezultatai. Sis disertacijos tyrimas pateikia i§samig ir kritine
analize i§lygy Zmogaus teisiy apsaugos sutartyse problematikos - vienos i$ aktualiausiy
ir kontraversi$kiausiy $iuolaikinés tarptautinés sutarciy teisés sri¢iy. Tyrimo rezul-
tatai atskleidzia, kad dabartiné 1969 m. Vienos konvencija grindziama islygy sistema
yra i§ esmés nepakankamai efektyvi apsaugoti Zzmogaus teises ir uztikrinti sutarciy
vientisuma Zmogaus teisiy apsaugos sutar¢iy kontekste.

1. Sioje disertacijos analizé jrodé, kad 1969 m. Vienos konvencijoje pateikiamas
islygy mechanizmas yra i§ esmés nepakankamas zmogaus teisiy apsaugos su-
tartims. Placiai paplitusi valstybiy praktika daryti iSlygas, priestaraujancias
sutarciy objektui ir tikslui, atskleidzia 1969 m. Vienos konvencijos sistemos
siaurumg, kuris neatspindi (ar nepakankamai atspindi) unikalaus zmogaus
teisiy dokumenty norminio pobudzio. Todél butini alternatyvis reguliavimo
metodai, skirti uztikrinti Zmogaus teisiy apsaugos vientisuma.

2. Valstybiy praktika ir atsirandancios paprotinés teisés normos pralenké 1969
m. Vienos konvencijoje jtvirtintas nuostatas dél iSlygy. PrieStaravimo mecha-
nizmas retai naudojamas ir yra neveiksmingas. Sutarc¢iy priezitros institucijy
vykdoma veikla rodo, kad islygy suderinamumo vertinimas vis labiau priklau-
so nuo besikei¢iancios praktikos ir papildomy mechanizmy.

3. Autoré pazymi, kad vien pasikliauti valstybiy priestaravimais yra nepakanka-
mas metodas, nes politiniai aspektai sistemingai nusveria teisinius jsipareigo-
jimus. Byla Cudak pries Lietuvg patvirtino, kad Zmogaus teisés turi bati prak-
tinés, o ne iliuzinés. Esamas mechanizmas leidzia nesuderinamoms islygoms
islikti neginc¢ijamoms, todél batina instituciné reforma, suteikianti sutarciy
prieziaros organams privalomy jgaliojimy.
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4. Zmogaus teisiy komiteto Bendrasis komentaras Nr. 24 ir Tarptautinés teisés
komisijos gairés dél sutar¢iy iSlygy patvirtino, kad neprivalomas jy teisinis
poveikis negali pasalinti sisteminio vykdymo trikumo. Reik§mingai reformai
batina i§ esmés pertvarkyti priezitiros mechanizmus ir stiprinti sutarciy insti-
tucijy jgaliojimus.

5. Autoré teigia, kad priestaravimy i$lygoms mechanizmas i$ esmés yra ydingas
- priestaravimai néra nuoseklis, pakankami ir nulemti strateginiy, o ne princi-
piniy Zmogaus teisiy apsaugos principy. Diplomatinis pasyvumas ir strateginé
valstybiy tyla sudaro palankias salygas nesuderinamoms islygoms islikti, nepai-
sant formaliai i§reik$to nepritarimo. Privalomy vykdymo mechanizmy nebu-
vimas atskleidZia esminius struktarinius trakumus ir suponuoja visapusi$kos
institucinés reformos poreikj.

6. Disertacijos analizé parodé, kad dirbtinis intelektas (DI) suteikia galimybe sti-
printi sutar¢iy laikymasi ir skaidrumg. DI technologijos gali efektyviai padéti
iSlygy stebésenai, sistemingai fiksuoti atitiktj ir padéti sutar¢iy prieziaros orga-
nams, nevyriausybinéms organizacijoms bei nacionalinei Zmogaus teisiy stebé-
jimo institucijoms. Visgi akcentuojama, kad DI negali pakeisti Zzmoniy teisinio
vertinimo, tac¢iau, i$plésdamas prieigg prie informacijos, gali didinti atskaitin-
gumag ir daryti vie$g spaudimg valstybéms.

7. Nuolatinis vie$asis spaudimas yra lemiamas veiksnys siekiant poky¢iy islygu
Zmogaus teisiy apsaugos sutartims srityje. Pilietinés visuomenés aktyvus spau-
dimas buvo esminis veiksnys, jtikinant valstybes at$aukti problemines islygas
Jungtiniy Tauty konvencijai dél visy formy diskriminacijos panaikinimo mo-
terims ir Tarptautiniam Pilietiniy ir politiniy teisiy paktui. Vie$asis spaudimas
veikia ne tik kaip i$orinis veiksnys, bet ir kaip neatskiriama demokratinio val-
dymo dalis, uztikrinanti, kad formaliis sutartiniai jsipareigojimai virsty realia
Zmogaus teisiy apsauga.

REKOMENDACIJOS DEL ISLYGU SISTEMOS TOBULINIMO

Remiantis atlikta analize, disertacijoje pateikiamos i$samios rekomendacijos, skir-
tos valstybéms, tarptautinéms organizacijoms, sutar¢iy stebéjimo organams, teismams
ir pilietinei visuomenei.

Teisinés ir institucinés reformos

Objekto ir tikslo kriterijaus konkretinimas kiekvienai sutarciai. Siuloma, kad
sutar¢iy stebéjimo organai, bendradarbiaudami su valstybémis, akademinés bendruo-
menés ekspertais ir pilietinés visuomenés atstovais iSplétoty iSsamesnes gaires dél
objekto ir tikslo kriterijaus turinio konkrecioms sutartims. Sios gairés turéty: pirma,
aiskiai nurodyti, kokio tipo islygos i§ principo laikomos nesuderinamomis su kon-
krecios sutarties objektu ir tikslu; antra, pateikti konkrecius pavyzdzius i ankstesnés
praktikos, iliustruojancius suderinamas ir nesuderinamas i$lygas; tre¢ia, nustatyti ais-
kius vertinimo kriterijus, kuriems bty galima remtis vertinant naujai daromas islygas.
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Sutar¢iy stebéjimo organy kompetencijos aiSkus pripazinimas. Rekomenduo-
jama, kad sutar¢iy organy kompetencija vertinti islygy suderinamuma su sutarciy
objektu ir tikslu buaty stiprinama ir ple¢iama. Tai sumazinty gin¢us dél institucinio
autoriteto ir uztikrinty, kad sutar¢iy stebéjimo organy islygy vertinimas turéty didesnj
autoritetg ir galig, nors ir ne privalomi kaip teismy sprendimai.

Dialogas kaip pagrindiné metodiné priemoné. Rekomenduojama, kad sutarciy
stebéjimo organai, vertindami islygas, pirmenybe teikty konstruktyviam dialogui su
valstybémis, o ne konfliktui. Sutarciy stebéjimo organai turéty aiskiai ir i$samiai paais-
kinti, kodél konkreti i§lyga laikoma problematiska, pasitlyti alternatyvias formuluotes,
kurios buty suderinamos su sutarties objektu ir tikslu, suteikti valstybei pakankamai
pazinti, kai valstybé susiduria su teisétais konstituciniais ar praktiniais sunkumais jgy-
vendinant tam tikras nuostatas, ir ieskoti tinkamy ir abipusiai veiksmingy sprendimuy.

Centralizuota stebésenos sistema ir vieSos prieigos platforma. Disertacijoje
rekomenduojama $alinti $iuo metu egzistuojantj fragmentuotos ir jprasto stebéjimo
sistemos trakuma, t. y. situacija, kai net po keliy valstybiy priestaravimy ir sutaréiy
stebéjimo organy i$vady néra centralizuotos sistemos, leidziancios sekti, ar islyga buvo
pakeista ar at$aukta. Siuloma sukurti atvira, vie$ai prieinama platformg, kuri centra-
lizuotai ir suprantamai pateikty duomenis apie iSlygas, priestaravimus ir atSaukimus,
su interaktyviais suvestiniy skydeliais, paie$ka, valstybiy profiliais ir vizualizacijomis -
zemélapiais bei laiko juostomis. Tokia sistema uztikrinty nuolatine ir automatizuota
stebésena bei lyginamaja analize, jskaitant daugiakalbj duomeny apdorojima.

Pilietinés visuomenés jtraukimas. Rekomenduojama aktyviai skatinti pilietinés
visuomeneés organizacijas dalyvauti islygy stebéjime. Pilietinés visuomenés organizaci-
jos galéty pateikti sutarc¢iy stebéjimo organams informacijg ir analize dél islygy povei-
kio zmogaus teisiy apsaugai konkreciose valstybése, vykdyti vie$asias akcijas, skirtas
skatinti valstybes atSaukti problemiskas islygas, pateikti teismams ir kitiems organams
amicus curiae pozicijas bylose, kuriose keliamas islygy teisétumo klausimas.

Technologinés naujovés.

DI pagrindu veikiancios stebésenos sistemos. Disertacijos autoré rekomenduoja
sukurti dirbtinio intelekto sistema, kuri automatiskai stebéty naujas islygas ir teikty
pirminj jy suderinamumo su sutar¢iy objektu ir tikslu vertinima. Tokia sistema turéty
bati grjsta keturiais principais: algoritmai turi buti vie$ai prieinami ir patikrinami;
mokymo duomenys turi apimti jvairias teisines tradicijas, kad vertinimas baty dau-
giasalis; galutinj sprendima visada priima Zmonés ekspertai, o DI atlikty tik pagalbine
funkcijg; sistema nuolat atnaujinama atsizvelgiant i naujg praktika ir gauta griZtamajj
rysj.

Konsultaciné priemoné valstybéms. Be stebésenos funkcijos, DI sistema galéty
padéti valstybéms dar prie§ pateikiant islyga: valstybé jvesty planuojamos islygos teks-
tg ir gauty analize, kaip panasios islygos buvo vertinamos anksciau ir kokia yra rizika,
kad islyga bus pripazinta nesuderinama su sutarties objektu ir tikslu. Tai leisty i$ anks-
to patikslinti i§lygos formuluote, i$vengti gincy ateityje ir prisidéti prie bendro islygy
ai$kumo ir skaidrumo didinimo.
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Viesos stebésenos platforma. Galiausiai rekomenduojama sukurti viesa platfor-
ma, skirtg pilietinés visuomenés atstovams, tyréjams ir kitoms suinteresuotoms gru-
péms. Platforma leisty stebéti i§lygy praktika, teikti komentarus, dalytis informacija
ir koordinuoti atstovavimo veiksmus, taip stiprinant skaidrumg ir didinant pilietinés
visuomeneés jsitraukimg j tarptautinés Zmogaus teisiy apsaugos procesa.

Procesinés rekomendacijos

ISankstiné konsultacija pries pateikiant problemiskas islygas. Rekomenduoja-
ma, kad valstybés, planuojancios pateikti placias ar potencialiai problematiskas isly-
gas, pirmiau konsultuotysi su sutarciy stebéjimo organais ir kitomis suinteresuotomis
valstybémis, siekdamos rasti konsensusg. Tai padéty ivengti priestaravimy ir suteikty
galimybe rasti sprendimus, tenkinancius tiek valstybés teisétus interesus, tiek sutarties
vientisumg.

Periodinis islygy perziaréjimas. Siuloma jtvirtinti praktika, kad valstybés peri-
odiskai perzitiréty savo i8lygas ir vertinty, ar jos vis dar yra butinos ir proporcingos.
Daugelis istoriniy iSlygy yra tapusios nebereikalingos dél pasikeitusiy nacionaliniy
aplinkybiy (pvz., konstitucinio reguliavimo pakeitimo, teismy praktikos raidos), bet
valstybés ju neatSaukeé. Periodinis perzitiréjimas galéty paskatinti atsisakyti neaktualiy
islygy.

Priestaravimy teikimo efektyvumo didinimas. Rekomenduojama, kad valstybés,
pateikiancios priestaravimus, aiskiai nurodyty prieZastis ir teisinius pagrindus, kodél
jos laiko i8lyga nesuderinama su sutarties objektu ir tikslu. Daugelis dabartiniy pries-
taravimy yra lakonigki ir formalas, o i§samesni, argumentuoti prie$taravimai turéty
didesnj politinj ir moralinj poveikj ilyga pateikusiai valstybei ir prisidéty prie dialogo
dél galimo netinkamos islygos atSaukimo.
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Augustauskaité-Kersiené, Aisté

RESERVATIONS TO INTERNATIONAL HUMAN RIGHTS TREATIES: PRO-
BLEMATIC ISSUES: daktaro disertacija. — Vilnius: Mykolo Romerio universitetas,
2026. P. 280.

Bibliogr. 204-234 p.

Disertacijoje analizuojamos islygos tarptautinéms Zmogaus teisiy apsaugos sutar-
tims kaip vienas esminiy probleminiy tarptautiniy sutarciy teisés instituty, atskleidzian-
tis jtampgq tarp valstybés suvereniteto ir universalios Zmogaus teisiy apsaugos. Kritiskai
vertinamas 1969 m. Vienos konvencijos dél tarptautiniy sutarciy teisés decentralizuotas
islygy vertinimo modelis, ypac valstybiy priestaravimy mechanizmas, kuris Zmogaus
teisiy sutarciy kontekste veikia neveiksmingai, o ,,sutarties objekto ir tikslo” kriterijus is-
lieka pernelyg neapibréztas. ISanalizuotos islygos pagrindinéms Zmogaus teisiy apsaugos
sutartims atskleidZia sistemines spragas: plataus pobudzio islygos, daznai grindZiamos
religijos ar kulttrinémis teisémis, politiskai sqlygotq priestaravimy praktikg ir sutarciy
stebéjimo organy neprivalomojo pobudzio isvady ribotumgq. Inovatyvioji tyrimo dalis
skirta dirbtinio intelekto (DI) potencialui: sitloma DI taikyti automatizuotai islygy ste-
bésenai, daugiakalbei analizei ir skaidrumo didinimui per viesas duomeny bazes, kartu
pabrézZiant etines rizikas ir Zmogaus eksperto kontrolés butinybe. Disertacijos iSvadose
teigiama, kad 1969 m. Vienos konvencijos mechanizmas Zmogaus teisiy apsaugos sutar-
tims yra nepakankamas, todél biitinos institucinés reformos, didesnis skaidrumas ir at-
skaitingumas, kuriuos gali sustiprinti DI sprendimai ir pilietinés visuomenés spaudimas.

This dissertation examines reservations to international human rights treaties as one
of the most contentious issues in international treaty law, exposing the tension between
state sovereignty and universal human rights protection. It critically assesses the decen-
tralized reservation regime under the 1969 Vienna Convention on the Law of Treaties,
demonstrating that the “object and purpose” test remains insufficiently defined and that
the state objection mechanism operates ineffectively in the human rights context. Through
analysis of reservations to key instruments, the study identifies systemic weaknesses:
widespread religion and culture-based reservations, politically driven objection practices,
and the non-binding character of treaty body determinations. Empirical review of state
practice demonstrates that objections rarely produce meaningful change without sus-
tained civil society pressure. The dissertations innovative contribution proposes the use
of artificial intelligence to enhance monitoring and transparency, including automated
tracking, natural language processing, and multilingual databases for identifying poten-
tially incompatible reservations, whilst preserving the primacy of human legal judge-
ment. Reform proposals include clarifying the “object and purpose” standard, strengthen-
ing institutional oversight, and integrating AI-supported monitoring with appropriate
ethical safeguards.
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