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GLOSSARY OF ISLAMIC TERMS

Darrura, pl. daruriyyat - necessity; basic necessities of human beings that the law must
fulfil.

Fatwa - non-binding religious-legal opinion issued by a mulfti in response to a question.
Figh - understanding of law written in the sources; the science of law.

Hadith, pl. ahadith - normative statement about what the Prophet said or did; the body of
reports attributed to the Prophet.

Ijma - consensus, agreement.

Ijtihad - reasoning and interpretation of the sources of law; the process of exerting one’s
utmost in an effort to derive laws from sources.

Istihsan - juristic preference, equity; the juristic method that considers equity in applying
the law.

Madhab - school of thought, juristic school, orientation or view.
Maijalla - Ottoman Islamic law written in the form of Civil Code.
Magqasid al-Sharia - the methodology of law based on the purposes or goals of the Sharia.

Maslaha - public interest; the juristic assumption that considers public interest and general
welfare in applying the law.

Mufti - scholar who is qualified to issue a non-binding legal response.

Mujtahid - a person who applies original analysis and independent judgment to legal is-
sues.

Naskh - abrogation or replacement of an earlier Quranic verse or Sunna by a later one.
Qadi - judge in a Sharia court.
Qanun - secular positive law.

Qiyas - deduction by analogy; juristic methodology that relies on the use of analogy for
unprecedented cases in which the source texts do not provide a legal decision.

Ray’a - personal opinion, judgment.

Sharia - the path given by God to human beings, the path by which human beings search
God’s will; All categories of rules written in the Quran and Sunna.

Sunna - the example of the Prophet embodied in his statements, actions, and those matters
that he silently approved or disapproved as reported in hadith literature.

Tagqlid - imitation; the imitation of more knowledgeable scholars, usually within a particu-
lar school. Taqlid is often considered the opposite of ijtihad.

Ulama - the members of the scholarly community, jurists.
Umma - the community of Muslims.
Urf - custom, customary practice.

Usul al-figh - the methodology of law; the theory of sources of Islamic law.
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Remember that the answers that are so cutting and decisive are not the answers that
Islam is giving, but the answers that a “knowledgeable” person with a background in the
written material is giving.

Omar Saif Ghobash'

INTRODUCTION

Research problem. To paraphrase Wael B. Hallag?, to write a dissertation on the Sharia
as the very core of Islam already does not mean to represent the other but, rather, to strive
at attaining more knowledge about Muslims living in non-Muslim countries or even about
Western law itself which, as shows, for instance, the case of Greek law, encompasses a
number of Islamic legal rules. In the Quranic sense, the key concept to understand Muslim
identity lies in the Sharia which, although continues to be identified with or as the law,
symbolizes a normative path to be followed by Muslims.* However, European Court of
Human Rights (ECHR) regarding the issue of the prohibition of Turkish political party
which besides else invited to incorporate the Sharia into the Turkish law affirmed that
the Sharia as a set of dogmas and divine rules is fixed and invariable, thus, it cannot be
reconciled with European Convention’s values.* It signifies that social relations in the
secular state cannot be regulated by the Sharia rules. The question necessary to be posed
here is how to explain the thesis of the ECHR in the light of factual circumstances of the
contemporary time when approximately one fifth of the worldly Muslim population lives
outside the Muslim-majority countries®, when both Islamic institutions legally providing

1 Omar Saif Ghobash, Letters to a Young Muslim (New York: Picador, 2017), 67.

2 Wael B. Hallaq, Sharia: Theory, Practice, Transformations (Cambridge: Cambridge University Press,
2009), 1.

3 The Quranic verse 5:48: “And we have sent down unto thee the Book in truth, confirming the Book that
came before it, and as a protector over it. So judge between them in accordance with what God has sent
down, and follow not their caprices away from the truth that has come unto thee. For each among you
we have appointed a law and a path. And had God willed, He would have made you one community,
but (He willed otherwise), that He might try you in that which He has given you”

4 “The Court considers that the shari’a, which faithfully reflects the dogmas and divine rules laid down
by religion, is stable and invariable. Principles such as pluralism in the political sphere or the constant
evolution of public freedoms have no place in it. It is difficult to declare one’s respect for the democracy
and human rights while at the same time supporting a regime based on shari’a, which clearly diverges
from Convention values” European Court of Human Rights, Refah Partisi (Welfare Party) v Turkey.
(2003). Para 72.

5  According to Organization of Islamic Cooperation (www.oic-oci.org), it consists of fifty-seven Mus-
lim-majority state members and twenty-two of them are the members of the Arab league (www.las-
portal.org). As was stated by the Pew Research Centre, Muslims are the second largest religious group
with 1.8 billion people, or 24% of the global population. Moreover, it is expected that between 2015
and 2060 with the growth of world’s population by 32% to 9.6 million, the number of Muslims - the
major religious group with the youngest population and the highest fertility - is projected to increase
by 70%. More about this: www.pewforum.org/2017/04/05/the-changing-global-religious-landscape/
global-population-projections-2015-to-2060


http://www.oic-oci.org
http://www.lasportal.org
http://www.lasportal.org
http://www.pewforum.org/2017/04/05/the-changing-global-religious-landscape/global-population-projections-2015-to-2060
http://www.pewforum.org/2017/04/05/the-changing-global-religious-landscape/global-population-projections-2015-to-2060

services in non-Muslim states® and a local state legal apparatus permit Sharia rules to be
partly implemented within Muslim communities in a number of non-Muslim majority
states’. It seems that the statement of the ECHR implies that Muslims who live, for example,
in Western Europe are not able to follow the Sharia because of its incompatible nature as it
was described by the ECHR. Whether it means that while living in non-Muslim countries
Muslims are obliged to follow exclusively the land law? Does it not look like Muslims living
in non-Muslim states appear in something like Antigone’s dilemma to choose between two
extremes, namely, religious beliefs and non-Muslim (legal) culture?

If to acknowledge the statement of the ECHR indisputable, Muslims following the
Sharia in non-Muslim countries might find themselves in a truly complicated situation.
In such a case, there is a number of supposed scenarios and several of them might be
enumerated here: (1) Muslims cease to live under the normative rules of the Sharia;® (2)
sooner or later Muslims return to the Muslim-majority countries where they are allowed
to live under the Sharia;’ (3) the Sharia takes a role of an universal legal system;'° (4) the

6  Chapter Six of this dissertation discusses one of a huge number of Islamic institutions operating in the
West in a comprehensive way. The Muslim Law Shariah Council UK was selected for the research con-
ducted during a couple of internships. It might be said that all the results obtained during the research
in the concrete Sharia council provide more or less clear picture about such Islamic institutions in non-
Muslim states. More about the Muslim Law Shariah Council UK read here: www.shariahcouncil.org

7 By a state legal apparatus, we mean a statutory law and case law of one or another Western state. As
an exemplary case of a statutory law which permits a number of the Sharia norms and Islamic legal
rules to be enforced in the West one can mention particularly Greek state, to the lesser extent Eng-
land, Canada and so forth. The legal regulation of Greece conditioned by the historical circumstances,
international influence and relationship with Turkey to this day preserved the possibility for Muslims
in Greek Thrace to apply Islamic law in personal matters. More on this theme read: Konstantinos
Tsitselikis, Old and New Islam in Greece: From Historical Minorities to Immigrant Newcomers (Leiden:
Martinus Nijhoff Publishers, 2011). At the same time, there is a number of English, Canadian, Greek
court judgments according to which some Sharia-based normative practices are accommodated be-
cause of their compatibility with the rule of law and local customs.

8  The third generation of Muslims living in the West is sometimes viewed as secularly motivated to
refrain from any religious practice.

9  Although Yusuf al-Qaradawi states that there is a need to reconcile Islamic religious law with liv-
ing requirements of Muslims in the West, he also tends to think that such necessity stems from the
temporal state of affairs. It is evident from his discourse delivered in the religious opinions, official
interviews or his TV shows that Muslim presence in non-Muslim states in the West means exceptional
circumstances in which Muslims occurred today. To realize this, one should read his legal opinions:
Yusuf al-Qaradawi, Figh for Muslim Minorities: Contentious Issues ¢~ Recommended Solutions (Cairo:
Al-Falah Foundation, 2003).

10  Ayaan Hirsi Ali divides Muslims into three groups: Medina Muslims, Mecca Muslims and reformers
or dissidents of Islam. According to her, Medina Muslims preach global jihad and these people are the
most dangerous. The men and women who join groups such as al-Qaeda, ISIS, Boko Haram are all
Medina Muslims having the aim to spread the violence in the name of the Sharia to conquer the lands
of infidels. They argue for an Islam largely or completely unchanged from its original seventh-century
version. More on this subject: Ayaan Hirsi Ali, Heretic: Why Islam Needs a Reformation Now (New York:
HarperCollins Publishers, 2015). On the global Salafism as Islam’s new religious movement and on its
influences in the West, one more book is worth being read: Global Salafism: Islam’s New Religious Move-
ment. Edited by Roel Meijer. (London: Hurst & Company, 2009). Eventually, about the aims and tactics
of such groups as ISIS and Al-Qaeda, the study of Michael Weiss and Hassan Hassan is worth attention:
Michal Weiss and Hassan Hassan, ISIS: Inside the Army of Terror (New York: Regan Arts, 2015).
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Sharia normative system becomes a parallel legal system in non-Muslim states with a
considerable Muslim minority;'* (5) Sharia adapts to the other legal systems. Obviously, the
first three options make no sense at all and the fourth one is counter-productive and, as is
well known from previous experiences in England and elsewhere, it is usually condemned
to failure. Although the fifth scenario sounds most realistic, it lies in a clear conflict with
the thesis of the ECHR.

Our dissertation launches a research in the sense of the fifth scenario. In such a case,
the problem of our research becomes adaptability of the Sharia norms and Islamic law in
the changing time and living conditions. In the context of the growing number of Muslim
population in non-Muslim states and emerging tendencies to spread political Islam within
Muslim communities in the West, also, having in mind that the future of the Middle East
region and other Muslim countries becoming increasingly uncertain, now more than ever
before is important to study the Sharia and Islamic law on the question of its adaptability.
It is worth noting that the main aim of this dissertation is to focus not so much on any
particular country or region, but on the broader picture of the Sharia and Islamic law
researching the question of adaptability from a number of perspectives. Thus, all the parts
of the dissertation directly or indirectly concern the problem of adaptability. If to conclude
that the core feature of the Sharia and Islamic law is adaptability, this could matter in at least
two regards. For those who seek reformation in the field of Islamic law, this could signify
green light in their efforts to formulate and to implement such ideas. Whereas for those
who continue viewing the Sharia and Islamic law invariable and stable, such conclusion
could challenge their stance and encourage the further discussions.

Important to notice that our research is conducted exclusively in the field of Sharia and
Islamic law of Sunni Muslim branch. The Sunni branch is undisputably a dominant one
among Muslims around the world.’> Moreover, four traditional Sunni schools of law made
decisive impact on the development Islamic law in the whole Muslim world. Having a task
to bring clarity in the text of the dissertation, all the dates in the dissertation are written
according to the Christian calendar and not according to the Muslim calendar.

11 On this question, the lecture “Civil and religious law in England: a religious perspective” delivered
in 2008 by Dr. Rowan Williams, the former Archbishop of Canterbury, is particularly relevant. One
quotation of his lecture is worth of attention: “It might be possible to think in terms of what calls ‘trans-
formative accommodation’ a scheme in which individuals retain the liberty to choose the jurisdiction
under which they will seek to resolve certain carefully specified matters, so that ‘power-holders are
forced to compete for the loyalty of their shares constituents. ...It is uncomfortably true that this in-
troduces into our thinking about law as some would see as a ‘marker’ element, a competition for loyalty
as Ayelet Schachar admits. But if what we want socially in a pattern of relations in which a plurality
of diverse and overlapping affiliations work for a common good, and in which groups of serious and
profound conviction are not systematically faced with the stark alternatives of cultural loyalty or state
loyalty, it seems unavoidable.” The text of the lecture and discussion on it might be found in: Islam and
English Law: Rights, Responsibilities and the Place of Sharia. Edited by R. Griffith-Jones. (New York:
Cambridge University Press, 2013).

12 Sunni Islam and Shia Islam are the two major denominations in Islam. Their division stems from the
conflict emerged just after the death of the Prophet Muhammad in the seventh century. In the course
of the history of Islam, both groups developed sufficiently different Islamic religious law. Our research
considers solely Sunni version of Islamic law. Today, Sunnis comprise approximately 90% of the world’s
Muslims, and about 10% are Shia.
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The relevance of the problem. In the contemporary time, the question of adaptability of
the Sharia and Islamic religious law receives new heights of significance, whether for those
with the courage to coexist or for those promoting division in the world". A forthcoming
judgment in the ECHR regarding a Muslim community in Western Thrace and Greek
civil law rules on the issue of Islamic inheritance might become prophetic in formulating
an official Western stance on the question of compatibility between Greek law and the
Convention, let alone on the fundamental issue of the coexistence between the Sharia and
Western law.'* However, this is just a tip of an iceberg showing the relevance of the subject.
It is conditioned by a huge number of other factors and the most noticeable on the ground
can be enumerated here: (a) Muslim presence in non-Muslim majority countries;"® (b) the
growing number of Sharia councils in the western countries;'® (c) a variety of conflicts

13 Tom Fletcher, Naked Diplomacy: Power and Statecraft in the Digital Age (London: William Collins,
2016), 161.

14 In the case Molla Sali v. Greece, application was lodged with the ECHR on 5 March 2014. The Cham-
ber of the ECHR to which the case Molla Sali v. Greece was allocated has relinquished jurisdiction in
favour of the Grand Chamber of the ECHR on 6 June 2017. It is expected to have a final judgment in
the end of 2018. The facts of the case, as they were delivered by the ECHR'’s press release, can be shortly
described here: “The applicant, Ms Chatitze Molla Sali, is a Greek national who was born in 1950 and
lives in Komotini (Greece). After the death of her husband Ms Molla Sali inherited his entire estate
under the terms of a will drawn up by her late husband before a notary. The deceased’s two sisters
contested the will, on the grounds that their brother had belonged to the Thrace Muslim community
and that all matters relating to his estate were therefore subject to Islamic law and to the jurisdiction
of the Mufti rather than to the provisions of the Greek Civil Code. They relied on the 1920 Treaty of
Sevres and the 1923 Treaty of Lausanne, which provided for Islamic customs and Islamic religious
law to be applied to Greek nationals who were Muslims. The two sisters’ claims were dismissed by the
Greek courts at first instance and on appeal. However, the Court of Cassation quashed that judgment
on the grounds that questions of inheritance within the Muslim minority should be dealt with by the
Mufti in accordance with the rules of Islamic law. It therefore remitted the case to a different bench of
the Court of Appeal for fresh considerations. On 15 December 2015 the Court of Appeal ruled that
the law applicable to the deceased’s estate was Islamic religious law and that the public will in ques-
tion did not produce any legal effects. Ms Molla Sali appealed against that judgment on points of law.
Relying on Article 6 (right to fair hearing), taken alone and in conjunction with Article 14 (prohibition
of discrimination), Ms Molla Sali complained of the application to her inheritance dispute of Islamic
law rather than the ordinary law applicable to all Greek citizens, despite the fact that her husband’s
will was drawn up in accordance with the provisions of the Greek Civil Code. She also alleged that she
was subjected to a difference in treatment on grounds of religion. Under Article 1 of Protocol No. 1
(protection of property), Ms Molla Sali contended that, by applying Islamic religious law rather than
Greek civil law to her husband’s will, the Greek Court of Cassation deprived her of three-quarters of
her inheritance” More on this read here:
https://hudoc.echr.coe.int/%7B%22fulltext%22:/[%2220452/14%22],%22s0rt%22:[ %22kpdate%20De
scending%22]%7D{“fulltext”:[ “mollasali”]}

15  More than one fifth of the world’s Muslims live in non-Muslim-majority-states and it is expected the
number of Muslim population in non-Muslim states will increase in a steady pace. For instance, in the
US, there are about 3.35 million Muslims or about 1% of the US. The source: http://www.pewforum.
org/2017/07/26/demographic-portrait-of-muslim-americans/ By 2010 an estimated 44 million Mus-
lims were living in Europe (6%), including an estimated 19 million in the EU (3.8%). It is expected
that Muslim population in Europe will increase from 6% to 10% by 2050. The source: http://www.
pewforum.org/2011/01/27/future-of-the-global-muslim-population-regional-europe/

16  If to take into account the case of Britain, there was only one Sharia council in the end of the twentieth
century. According to Iyad Zahalka, about twenty Sharia councils have been established in different
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between people and communities, for instance, psychological, cultural, social, religious,
due to a specific legal regulation and so forth; (d) terrorist attacks in the name of Islam;'”
(e) refugees crisis;'® (f) anti-Islamic nationalist rhetoric;'® (g) political Islam and its

expansionist policy to spread an ideology among Muslims in non-Muslim countries;? (h)

17
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20

cities around Britain where Muslim communities are large and continue to grow. More on this read:
Iyad Zahalka, Sharia in the Modern Era: Muslim Minorities Jurisprudence. Translated by Ohad Stadler
and Cecilia Sibony. (Cambridge: Cambridge University Press, 2016), 118.

The terrorist attacks in the name of Islam make huge influence on the growing concern about every-
thing what is somehow related with Islam. The first target in the West becomes local community of
Muslims who follow Islamic normative rules in their daily life. Not rarely, in the eyes of Western people
the Sharia norms and particularly Islamic law begin to be somehow equated with terrorist atrocities or
at least with terrorists’ slogans. According to us, it comes to be a duty of Western scholarly community
in such dangerous atmosphere to spread the scientific knowledge about the Sharia and Islamic law or,
in other words, on Muslim identity questions, seeking to avoid any kind of conflicts among different
religious communities and their members. Because of all this, the subject related to the Sharia norms
and Islamic law with particular emphasis on the adaptability of these normative systems becomes even
more relevant as it directly touches the capability of the Sharia to coexist with the other legal systems.

The research related to the capability of the Sharia norms and Islamic law rules to adapt to the other
legal systems is more than relevant in the light of contemporary process of migration and refugees’
crisis. The question of adaptability of the Sharia norms and Islamic law is directly related to the grow-
ing refugees’ crisis, when the majority of refugees arrive to the West from Muslim states in the Middle
East and North Africa, because arriving Muslims come with the practice to follow Sharia norms and
principles what is inseparable from their religious identity.

In the light of terrorist attacks and refugees’ crisis, the right wing politicians seek their political goals
by spreading anti-Islamic rhetoric which reaches ordinary people in the West through media sources.
Here are some examples:

“Austria’s far-right party wants to ‘ban’ Islam”, The Washington Post. January 14, 2017, http://www.
washingtonpost.com/news/worldviews/wp/2017/01/14/austrias-far-right-party-wants-to-ban-islam/.
(last visited April 13,2017).

“EU Migrant Falliout: Slovakia passes law to ban Islam from being registered as a religion”, Sunday
Express, December 2, 2016, http://www.express.co.uk/news/world/738462/Slovakia-law-Islam-ban-
resgistered-religion-Eu-migrant-quota-Muslim-sentiment. (last visited April 13, 2017).

“Dutch party wants to outlaw mosques, Islamic schools, Koran”, Politico, August 26, 2016, Www.po-
litico.eu/article/far-right-dutch-politician-backs-mosques-koran-ban-islamic-schools/. (last visited
April 13,2017).

“The village aiming to create a white utopia”, BBC News, 7 Feb, 2017, www.bbc.com/news/world-eu-
rope-38881349 (last visited April 13, 2017).

As Shadi Hamid and Rashid Dar have recently noticed, “many nationalists see Islam and Muslims not
merely a security threat, but as a civilizational one as well”. Paradoxically, ant-Islamic Political mes-
sages of Western politicians usually repeat what the terrorists try to spread in their slogans or what
the representers of political Islam talk on the subject of Sharia and Islamic law. In such a way, Western
people, who not necessarily know much about Islam and Sharia concept, receive ideologically based
information not only from the Islamists but also from more or less popular politicians in the West.
Such a negative context encourages to research the themes related to the Sharia and Islamic law in
order to challenge such a false discourse by spreading knowledge obtained in the scientific research.
More about conservative nationalists in the West and how they are similar with Islamists one can read
here: www.the-american-interest.com/2017/11/16/the-rise-of-the-westernists/.

More on the Political Islam one can read this: House of Commons Foreign Affairs Committtee. ‘Politi-
cal Islam’, and the Muslim Brotherhood Review. Sixth Report of Session 2016-17 (HC 118). Published
on 7 November 2016.

How to counter the spread of political Islam, one can read more here: Ayaan Hirsi Ali, The Challenge of
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the changing scientific discourse on the issue of Islamic law;* (i) diverging judgments of
the national and international courts in the West;?* (j) identities in the present Muslim-
majority countries which become more and more based on religion, customs, ethnicity,
and ideology than on nationality, constitution, state-made law or citizenship®.

Novelty of the research. The subject of Islamic law has not received enough, if any,
attention in Lithuania. Talking about the Western European states, the Sharia in general
and Islamic law in particular has been researched from different perspectives. For instance,
such themes as historical development, nature and sources, contemporary evolution and
tendencies of the Sharia and Islamic law have been investigated by a number of Western
scholars. However, the question of adaptability of the Sharia norms and Islamic law almost
everywhere receives the status of additional subject. In contrast, this problematic question
turns to be the main theme in this dissertation. The research conducted in a threefold

Dawa: Political Islam as Ideology and Movement and How to Counter It (Stanford: Hoover Institution
Press, 2017).

21 In addition to the traditional, secularist, literalist and many other more or less prevailing approaches

towards Islamic law and its flexibility, a set of alternative approaches emerged in the last centuries
suggesting to refrain from all the outdated approaches. First of all, there is a need to mention such
reformers as Muhammad Abduh and Abd al-Razzaq al-Sanhuri. The technique of takhayyur enabling
the selection of a proper interpretation from different sources was suggested by both Muslim authors
in order to reform Islamic law in XIX and XX centuries. For M. Abduh, takhayyur constituted a choice
between the Islamic schools of figh law in order to meet the challenge of modern times. In other words,
instead of long standing tradition to base interpretational activities on one doctrine of school of figh
law, M. Abduh encouraged to use the most appropriate version of Islamic law written in one or another
legal school’s manual. The concept of takhayyur was reformulated in the XX century with the drafting
the new Egyptian Code. As Guy Bechor revealed in his book, “the drafters including Sanhuri himself
noted that they had adopted the technique of takhayyur in selecting from among dozens of codes from
around the world, in addition to Egyptian case law, the Islamic law and the old Egyptian Civil Code,
with the aim of formulating the new Egyptian Civil code” According to Guy Bechor, “The technique of
takhayyur that began its life as an internal concept from the world of Islamic law was reincarnated in
the Code not merely as a purely secular term, but as global one that could even be applied to the Polish
Civil Code. The Islamic context of the term was detached, and only the essence of choice and selection
remained.” More on that read: Guy Bechor, The Sanhuri Code, and the Emergence of Modern Arab Civil
Law (1932 to 1949) (Leiden: Brill, 2007), 75-77.
Later on, the reformer of Islamic law embarked on even more profound reform suggestions. To refor-
mulate the whole methodology of Islamic law with the aim to adapt it in its totality to the present-day
social transformations was that mission which connected such Muslim reformers of the late XX and
XXI centuries as Jabir Al-Alwani and Abdullahi An-Na'im. One can read: Taha Jabir Al-Alwani, Is-
sues in Contemporary Islamic Thought (London: The International Institute of Islamic Thought, 2005);
Abdullahi Ahmed An-Na'im, Toward an Islamic reformation: civil liberties, human rights, and interna-
tional law (New York: Syracuse University Press, 1996).

22 For example, from one side, in the case of the mentioned judgment of ECHR, it was affirmed that the
Sharia is incompatible with Western legal values. Whereas, from the other side, the national courts of
England, Canada or Greece speak about particular norms of the Sharia and Islamic law declaring that
anumber of them do not contradict to the principle of rule of law and local customary traditions.

23 More on the new chapter in the history of the struggle for identity, path, and direction in the Middle
East one can read here: Avi Melamed, Inside the Middle East: Making Sense of the Most Dangerous and
Complicated Region on Earth (New York: Skyhorse Publishing, 2016); Richard Haass, A World in Disar-
ray: American Foreign Policy and the Crisis of the Old Order (New York: Penguin Press, 2017); House of
Lords, Select Committee on International Relations. The Middle East: Time for New Realism. 2™ Report
of Session 2016-17 (HL 159).

14



direction gives a chance to look into the subject of adaptability of the Sharia and Islamic
law in a fresh and novel way. More precisely, the following three directions in the research
were are helpful to analyse the subject in order to understand it.

First of all, the dissertation considers the question of adaptability in the context of the
historical development of the Sharia and Islamic law. The research made in the Middle East
with the aim to study the subject of traditional Islamic law and its place in the contemporary
state of Jordan was more than useful in this regard. Muslim scholars at the University of
Jordan provided sufficient amount of knowledge on the traditional Islamic religious law
and the methodological theories which were aimed to adapt the Sharia norms and Islamic
legal rules in the course of history of Islam.

Second, the problem of adaptability is analysed in the conditions of the contemporary
scholarly discourse on the Sharia and Islamic law. A number of meetings with American
professor Abdullahi Ahmed An-Na'im revealed a picture of a current Muslim reformist
discourse on the Sharia and Islamic law. Its openness to the change in the light of the most
controversial issues was that subject which received most of attention in our discussions.
The methodological theory to reform the least developed Islamic law issues suggested by
the professor in the late twentieth century gave stimulus for the debates on the question of
the adaptability of the Sharia norms and Islamic law in the contemporary time.

Third, the issue of adaptability of the Sharia and Islamic law is researched as it is
implemented today within Muslim communities in the West and in the Middle East. The
subject of Islamic law and the level of adaptability of the Sharia norms in the West was
investigated during the fellowship at Westminster University and during two internships
at the Muslim Law Shariah Council UK in London. The survey conducted at the Muslim
law Shariah Council UK gave a chance to understand the subject from a viewpoint of
Muslim jurists and from their experience to enforce Sharia normative rules within Muslim
community.

Significance of the results of dissertation. Our research and its results tend to enrich
scientific discourse in Lithuania where the subject of the Sharia and Islamic law has not
received sufficient attention yet. It might also become a contribution to the Western science
because this dissertation is mainly devoted to the problem which is analysed in the ongoing
debate of Western scholars solely as an additional subject. Further, we see many areas where
the results of the research can be beneficial. For a variety of governmental institutions or
non-governmental organizations the results of dissertation might become very useful.
In the face of refugees’ crisis, such knowledge becomes of utmost importance for those
working in the public service. The diplomats, intelligence agencies might find the results
interesting in terms of their responsibilities as well. In the context of growing Lithuanian
interest to make financial ties with Middle Eastern states, businessmen thinking of making
connections with Muslims can obtain necessary degree of information concerning Muslim
identity questions.

The object of the thesis. The object of this doctoral research is Islamic law of Sunni
branch and the problem of its adaptability.

The purpose and the tasks of the thesis. Our study seeks to research the concept of
Sharia and Islamic religious law of Sunni branch and its capacity to be adapted in the
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changing time and living conditions. To achieve the purpose of the research, the question
of adaptability of the Sharia and Islamic law is analysed in three directions: in the context of
the historical development, in the conditions of the contemporary scholarly discourse, and
on the question of how the Sharia and Islamic law is implemented today within Muslim
communities in the West and in the current Middle East.

For that purpose, the thesis sets the following tasks:

1.
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To clarify a number of overlapping definitions which are frequently used
interchangeably with the Sharia, and to question an old-fashioned tendency to
equate Sharia with law;

To research the Sharia and Islamic law in the historical context in order to prove
that adaptability of Islamic law is a historical fact;

To analyse the primary sources of Islamic law with a task to find out whether they
are the main obstacle in the human efforts to make the Sharia and Islamic law
adaptable; also, to analyse Islamic legal sources of rational nature in order to reveal
their strengths in the interpretation of Islamic law in the past and present contexts;
As Islamic law does not end with the sources, but rather with scholarly constructed
law (figh law) through the channel of legal reasoning and interpretation (ijtihad),
our primary task here is to study the concept of ijtihad through which figh law is
derived from the sources of Islamic law. Further, Islamic figh law itself on the specific
questions is studied. By means of comparative analysis the research takes into
account a set of specific legal rules of four Sunni figh schools in order to prove that
the flexibility might be regarded as inner feature of Islamic figh law;

To analyse traditional Hanafi figh law rules and their place in the selected civil
codes of modern Muslim states in order to find out what place and role traditional
Islamic law of Hanafi branch plays in modern legal acts;

To explore the contemporary scholarly discourse on Islamic law and prevailing
hermeneutical approaches towards its sources and their interpretation. Also, to
introduce the newly formulated idea of reform suggested by the representers of
reformative/liberal approach towards Islamic law to transform the least developed
issues of Islamic law;

To conduct a threefold research of the Sharia and Islamic law as it is applied in the
contemporary reality. First, our task is to analyse the worldwide phenomenon of
issuing Islamic religious opinions (fatwas) and to consider the newly formulated
methodological theory of figh for Muslim minorities living in non-Muslim
countries. Second, to analyse independent Islamic institutions operating in the
West and the state legal apparatus of the Western countries in order to show
how through these two channels the Sharia normative rules and Islamic law are
partly implemented in the Western countries. Third, to research the contemporary
state-made law of the Kingdom of Jordan in order to find out to what extent it is
influenced by traditional Islamic law, what transformations Islamic law undergoes
while being the consisting part of the Jordanian state-made law.



The hypothesis of the thesis. Openness and flexibility (adaptability) are characteristic
to the Sharia norms and Islamic law and, for that reason, these normative systems have all
the necessary capabilities to be adapted to the changing time and social circumstances.

The overview of the research. Although there is none research made in Lithuanian
language in the field of Sunni Islamic law, there is a small number of translations on the
introduction to Islamic culture and religion. In addition to this, prof. Egdinas Racius,
who is the author of various scholarly articles*, has written the dictionary of Islamic
terms including definitions related to the Sharia and Islamic religious law®. His work®
on the basic questions of Islam provides a couple of answers concerning basic issues of
law. Besides, the last book of Egdiinas Racius examines the history and contemporary
situation of Muslim communities in Eastern Europe, the questions which have generally
been ignored in western discussions.?”

The literature on Islamic law is extensive in English and other European languages. The
question of the adaptability of Islamic law was discussed as an additional question from
one or another perspective by a majority of scholars who write on the subject of Islamic
law. Here, we are to mention a number of these scholars by giving a number directions to
their most influential works.

From historical point of view, Islamic law was researched by Ignaz Goldziher®, Joseph
Schacht®, Norman Calder®, Noel J. Coulson®, Marshal Hodgson*, Herve Bleuchot®,
Wael B. Hallag* and many other scholars who besides else touched the question of the
adaptability of Islamic law. Noel Coulson and Joseph Schacht, for instance, saw Islamic

24  Particularly important to mention the forthcoming scientific article which is expected to be published
in 2018: “Islamic Law in Lithuania? Its institutionalization, limits and prospects for application”, In
Exploring the Multitude of Muslims in Europe: Essays in Honour of Jorden S. Nielsen. Edited by Niels
Valdemar Vinding, Egdanas Racius, Jorn Thielmann (Brill, 2018).

25 Egdanas Racius, Islamo Zinynas (Vilnius: Vilnius University Press, 2007).

26  Egdunas Racius, Musulmonai ir jy islamai (Vilnius: Mokslo ir enciklopedijy leidybos centras, 2016).

27  Egdanas Racius, Muslims in Eastern Europe (Edinburgh: Edinburgh University Press, 2017).

28 Ignaz Goldziher, Introduction to Islamic Theology and Law (Princeton: Princeton University Press,
1981).

29  Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford: Clarendon Press, 1953).

30 Norman Calder, Islamic Jurisprudence in the Classical Era. Edited by Colin Imber. (New York: Cam-
bridge University Press, 2010).

31 Noel]. Coulson, A History of Islamic Law (Edinburgh: Edinburgh University Press, 1964).

32 Marshall G. S. Hodgson, The Venture of Islam: The Classical Age of Islam. Volume One (Chicago: The
University of Chicago Press, 1974); Marshall G. S. Hodgson, The Venture of Islam: The Expansion of Is-
lam in the Middle Periods. Volume Two (Chicago: The University of Chicago Press, 1974); Marshall G.
S. Hodgson, The Venture of Islam: The Gunpowder Empires and Modern Times. Volume Three (Chicago:
The University of Chicago Press, 1974).

33 Herve Bleuchot, Droit Musulman: Histoire. Tome I (Marseille: Presses universitaires d’Aix-Marseille,
2000);

Herve Bleuchot, Droit Musulman: Fondements Culte, Droit publice et Mixte. Tome II (Aixe-en-Pro-
vance: Presses Universitaires d’Aix-Marseille, 2002).

34  Wael B. Hallaq, Law and Theory in Classical and Medieval Islam, 1995. Wael B. Hallaq, The Origins and

Evolution of Islamic law. (New York: Cambridge University Press, 2005).
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law system unlikely to be adaptable in the change of time and living conditions. Whereas
Norman Calder and Wael B. Hallaq claimed that Islamic law was not an inflexible system.

The question of the openness of Islamic law was partly explored by the authors who
introduced the results of the studies on the sources of Islamic law. Among these, we can
mention Mohammad Hashim Kamali*, Ayman Shabana’, John Burton¥, Yasin Dutton®,
Jonathan Brown® and many others who paid more or less attention to one or another
source of Islamic law. Methodological theories how to derive Islamic law from the sources
were researched by David R. Vishanoff*, Jasser Auda*, Wael B. Hallag**, Mohammad
Hashim Kamali®, Imran Ahsan Khan Nyazee*, Aron Zyzow*, Ahmed El Shamsy*’, Khaled
Abou Al Fadl* and others. By exploring the methodological theories the authors discussed
the question of how one or another scientific construction serves as the channel through
which Islamic law is able to undergo a change.

On the subjects of the ijtihad, figh law and the positions of qadi and mufti responsible
for the formulation and application of Islamic law, there is an extensive amount of books.
Among scholars who made a contribution in the research on the mentioned subjects, we
can bear in mind Wael B. Hallaq*, Sami Zubaida®, Frank Vogel®, Khaled Abou El Fadl’!,

35 Mohammad Hashim Kamali, A Textbook of Hadith Studies: Authenticity, Compilation, Classification
and Criticism of Hadith (Leicestershire: The Islamic Foundations, 2009).

36  Ayman Shabana, Custom in Islamic Law and Legal Theory: The Development of the Concepts of ‘Urf and
‘Adah in the Islamic Legal Tradition (New York: Palgrave Macmillan, 2010).

37 John Burton, The Sources of Islamic Law: Islamic Theories of Abrogation (Edinburgh: Edinburgh Uni-
versity Press, 1990).

38  Yasin Dutton, The Origins of Islamic Law: The Quran, the Muwatta, and Madinan Amal (New Delhi:
Lawman (India) Private Limited, 2000).

39 Jonathan Brown, The Canonization of al-Bukhari and Muslim: The Formation and Function of the Sunni
Hadith Canon. (Leiden: Brill, 2007).

40 David R. Vishanoft, The Formation of Islamic Hermeneutics: How Sunni Legal Theorists Imagined a
Revealed Law. (New Haven: American Oriental Society, 2011).

41  Jasser Auda, Magqasid Al-Shariah as Philosophy of Islamic Law: A Systems Approach (London: The In-
ternational Institute of Islamic Thought, 2008).

42 Wael B. Hallaq, A History of Islamic theories: An Introduction to Sunni usul al-figh (Cambridge: Cam-
bridge University Press, 1997).

43 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Cambridge: The Cambridge Univer-
sity Press, 1991).

44 Imran Ahsan Khan Nyazee, Islamic Jurisprudence (Usul al-Figh) (Selangor: The Other Press, 2003).

45  Aron Zyzow, The Economy of Certainty: An Introduction to the Typology of Islamic Legal Theory (At-
lanta: Lockwood Press, 2013).

46  Ahmed El Shamsy, The Canonization of Islamic Law: A Social and Intellectual History (Cambridge:
Cambridge University Press, 2013).

47  Khaled Abou El Fadl, Speaking in God’s Name: Islamic Law, Authority, and Women (Oxford: Oneworld
Publications Limited, 2001).

48  Wael B. Hallaq, Authority, Continuity, and Change in Islamic Law (New York: Cambridge University
Press, 2004).

49  Sami Zubaida, Law and Power in the Islamic World (London: I. B. Tauris, 2003).
50 Frank E. Vogel, Islamic Law and Legal System: Studies of Saudi Arabia (Leiden: Brill, 2000).
51 Khaled Abou El Fadl, supra note, 47.
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and Imran Ahsan Khan Nyazee®2. Here, besides else the theme of the adaptability of Islamic
law was also somehow touched.

Eventually, those scholars who explored the subject of Islamic legal reformation tended
to suggest a number of ways how to make Islamic law more adaptable in the contemporary
time. The works of Muhammad Igbal*’, Mahmoud Mohamed Taha*, Taha Jabir al- Alwani*’,
Abdullahi An-N2'im*, Ayaan Hirsi Ali”, Tariq Ramadan®, Khaled Abou El Fadl® and
others need to be researched if one intends to launch a study on the reformative projects in
the field of contemporary Islamic law.

To sum up, the mentioned books were written on the specific subject and the question
of the adaptability of Islamic law in most instances took a place of an additional theme. In
contrast, the problem of the adaptability of Islamic law is the major subject of our dissertation.
In the light of the fresh surveys made throughout the internships in the West and in the
Middle East, we are to suggest the comprehensive study on the subject of the adaptability of
the Sharia in general and of Islamic law in particular. The dissertation will be just the first
step in a long way of exploring the phenomenon of Islamic law in the contemporary time.

The methodology. The following traditional theoretical jurisprudence methods have
been applied in order to achieve the aim of this dissertation and to draw the conclusions:
document analysis, linguistic, systematic analysis, logical-analytical, also, historical and
comparative methods. With the aim of achieving comprehensive results of our research,
the mentioned methods have been applied in combination with each other throughout the
research, and the choice of the particular methods and their combination was determined
by the particular issue and its features.

The method of document analysis. A variety of Islamic religious and legal documents
are researched in our study. The Quran and the books of the Prophetic traditions as the
primary sources of Islamic law are studied in the whole work. At the same time, the object
of our study came to be the traditional figh law manuals of XI-XII centuries as the oldest
documents delivering the first-hand interpretations of the primary sources. Later on, the
texts of modern state-mad law documents and court judgments are considered at the great

52 Imran Ahsan Khan Nyazee, Islamic Legal Maxims (Qawa’id Fighiyyah) (Islamabad: Center for Excel-
lence in Research, 2016).

53 Muhammad Igbal, Reconstruction of Religious Thought in Islam (London: Oxford University Press,
1934).

54 Mahmoud Mohamed Taha, The Second Message of Islam. Translated by Abdullahi Ahmed An-Na'im
(New York: Syracuse University Press, 1987).

55  Taha Jabir Al-Alwani, Issues in Contemporary Islamic Thought (London: The International Institute of
Islamic Thought, 2005).

56  Abdullahi Ahmed An-N’im, Toward an Islamic Reformation: Civil Liberties, Human Rights, and Inter-
national Law (New York: Syracuse University Press, 1990).

57  Ayaan Hirsi Ali, Heretic: Why Islam Needs a Reformation Now (New York: HarperCollins Publishers,
2015).

58 Tariq Ramadan, Radical Reform: Islamic Ethics and Liberation (New York: Oxford University Press,
2009).

59 Khaled Abou El Fadl, Reasoning with God: Reclaiming Shariah in the Modern Age (London: Rowman
& Littlefield, 2014).
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length. The analysis of all these documents is helpful in making conclusions about the
capacity of Islamic law to be adaptive in the changing time and circumstances.

The linguistic method. In the research of purely religious texts as the Quran and the
Sunna of the Prophet, the method helps us to find out the meaning of a number of words
and phrases through which the essence of the text becomes more understandable. At the
same time, this method provides assistance in the capturing the essence of the language
utilized in a variety of legal texts explored in our study.

The method of systematic analysis. In order to realize what the text, whether of religious
or of legal nature, speaks in an explicit or implicit manner, it is necessary to study it in a
systematic way. For example, one thing is to explore separate Quranic words and sentences
and totally the other is to look at one or another verse in the light of the Quran as a whole. In
the same manner, we try to explore Islamic figh law manuals. At first, by means of linguistic
method our study concentrates attention on the separate figh rules on the specific issues.
Later on, a set of separate rules are researched in the light of the figh doctrine as a whole.

The logical-analytical method. Our study is concerned with a variety of texts which are
analysed in twofold manner. The logical ties among inner parts of the texts as well as the
logics of connectedness between different sort of texts is taken into account throughout
our research.

The historical method. Understanding the concept of Islamic law requires an
understanding of its long history. Knowledge of Islamic legal origins can assist us in
understanding where it is leading us. First of all, our study is based on religious source
texts as Quran and the traditions of the Prophet which are collected in 6 books of the
Prophetic traditions. All these texts provide knowledge on the specific issues as well as
the historical contexts within which they are delivered. The content of the texts cannot be
separated from the historical context within which it was brought. At the same time, our
dissertation explores a number of the figh manuals of Hanafi, Shafii and Maliki schools of
Islamic law. A number of classical texts translated into English had to be studied in order
to fully realize intentions of the creators and circumstances within which the texts were
formulated. Two exceptional masterpieces that set a course for the development of Islamic
classical legal theory, al-Shafii’s book on Islamic legal theory and Malik’s work on the living
law of Medina time, are investigated throughout our study. In the most comprehensive way,
our study takes into consideration a number of classical manuals of Hanafi figh law. The
book of al-Quduri of XI century and two volumes of al-Hidaya of al-Marghinani written in
the course of the XII century serve as the means to realize the very advent of Hanafi law. To
understand the influence of Islamic law on the state-made law in modern Muslim states,
we consider the law documents written in the XIX-XX centuries.

The comparative method. In a way of comparative study, our dissertation seeks to find
out whether and to what degree traditional Islamic law makes impact on the legal texts
of modern Muslim states. Here, traditional figh rules written in the classical law manuals
are compared on the selected legal issues with the modern texts of Muslim states of the
Ottoman Empire and of the contemporary Jordanian state.

In addition to the theoretical methods, the empirical methods are used in this work. The
case study conducted at the Muslim Law Shariah Council UK throughout two internships
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in the time of the years 2015 and 2016 was very fruitful in the results with regard to the
question whether the Sharia normative rules are capable to be adaptive within Muslim
community in UK. A number of interviews made with the members of the Council were
important in understanding far more related issues. Also, our investigation of the legal
system of the Kingdom of Jordan conducted in the summer of 2016 in Jordan gave a
number of necessary answers on the status of Islamic law in the contemporary Middle East.
A number of interviews with Islamic scholars at the University of Jordan, Constitutional
Court of Jordan and Sharia Court of Appeals permitted to deepen our understanding
on the burning issues in the field of Islamic law. Moreover, the meetings and interviews
with the contemporary scholar Abdullahi An-Na'im provided possibility to capture the
essence of the reformist theory delivered by him. The perspectives of the Islamic law to be
reformulated and revised in the present time were explored throughout our discussions.

The structure of the thesis. The dissertation consists of the introduction, the overview
of the research, the presentation of the methodology of the research, the main part, the
conclusions and bibliography.

The object, the tasks and the course of the research predetermined the structure of the
main part of dissertation; it consists of six chapters.

Dissertation starts with discussion about the conception of the Sharia. To challenge
an old-fashioned Sharia=law approach, the chapter is divided into three sections in order
to explore the Sharia in its three different, albeit closely related, meanings. Regarding the
Sharia as a set of purely religious prescriptions, the first section takes into consideration five
religious pillars of Islam written in the Quran. In terms of the Sharia as Muslims’ common
identity, the second section explores a number of moral instructions set by the Prophet
with the task to preserve a Muslim community. Eventually, the Sharia as law receives our
attention in the third section where it is introduced as the concept having two inseparable
sides, namely, divine and human.

Chapter Two turns attention to the historical development of Islamic religious law to
illustrate its capacity to be adaptive in the changing time and social circumstances. The
Chapter divides Islamic legal development into three stages and two of them are explored
here at the great length. The formative period and post-formative period are researched
here by taking into consideration the main scientific developments in the reading and
interpretation of Islamic law.

Chapter Three is devoted to the research of the sources of Islamic law. Broadly speaking,
the sources of divine and human origins are explored in this Chapter. In the first section, the
Quran and the Sunna of the Prophet are researched. In the following section, two sources
of rational nature, ijma and qiyas, are analysed on the question of how these sources were
significant in the past and what role they could play in the present context. Eventually,
supplementary sources are explained in the last section.

Chapter Four is divided into two parts. Firstly, the Chapter explores the concept of ijtihad
as the very idea of human legal reasoning and interpretation in Islam. With the emergence
of four official Sunni schools of figh law, for the majority of modern scholars, the doors
of ijtihad were closed and the era of imitation (taqlid) of figh law precedents became the
main source to construct Islamic law in the following centuries. Thus, the concept of taqlid
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and the figh doctrines of four Sunni schools of law are researched in the second part of the
chapter. The special emphasis is turned to the study Sunni Islamic law of Hanafi branch. In
the end of the Chapter, the comparative study between Hanafi legal rules elaborated in the
manuals of figh law of XI-XII centuries and modern state-made law of Ottoman Empire
and current Jordanian state tend to show to what degree traditional Islamic figh law makes
impact on the state-made law.

Chapter Five turns our attention from the study of the theoretical basis of Islamic law
and its historical development to the research of the Islamic scholarly discourse in the
contemporary time. A number of hermeneutic approaches towards the sources of Islamic
law which are the most prevailing today are shortly discussed here. After affirming which
of the prevailing approaches is the most adequate to explain the sources of Islamic law
in the light of present-day conditions, the selected reformative theory to revise the least
developed issues of Islamic law is tested.

Chapter Six goes further and suggests to survey Sharia and Islamic law as it is applied
in the contemporary reality. The Chapter is divided into three sections. Initially, we
are to talk about most recent trends in the field of Islamic law. Here, the contemporary
phenomenon of digital fatwas and the newly emerged methodological theory of figh for
Muslim minorities living in non-Muslim states are researched to show how the Sharia and
Islamic law through these trends undergo the transformational process. Sharia in the West
is the subject of the following study where we are to prove that Sharia normative rules
and Islamic law are partly implemented through the Islamic institutions and organizations
operating in the West and through the statutory law and court judgments of one or another
Western state. In the end, our research object turns to be the legal system of the selected
Middle Eastern country. The question whether and to what degree the present-day legal
system in the Kingdom of Jordan is influenced by the traditional Islamic law needs to be
answered. The other question is whether with the change of state-made law Islamic law as
the consisting part of Jordanian state law undergoes particular transformations.
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1. THE CONCEPT OF SHARIA IN ISLAM

To understand the problem of adaptability of the Sharia, it is striking to clarify a number
of definitions and notions which are usually confused. Confusion does not permit to realise
the essence of the Sharia and its relationship with law. To achieve this, the task ahead of
us is to dismantle the concept of the Sharia dividing it in a number of meanings. Three
meanings of the Sharia are essential to draw a clear picture of its concept and to distinct the
Sharia from similar terms and notions. Before that, it is necessary to provide some words
on the relationship between, from one side, the Sharia and religion and between the Sharia
and law, from another.

Identification of the Sharia as religion is inaccurate because the Sharia in any meaning
is only the normative path into being Muslim and does not exhaust the possibilities of
experiencing Islam as religion. Mahmoud M. Taha puts all this in a clearest light by saying
that the difference between Sharia and religion is one of degree and Sharia is that degree
of religion addressed to ordinary people in accordance with their level of understanding.®
Likewise, identification of the Sharia exclusively with law of Islam is misleading. The Quran
speaks of the Sharia not (or not at least) in the sense of law, but rather in the sense of a
direction or a course of action. If to look at the text of the Quran, it speaks for itself when
it affirms that “religious communities differ in a way and in a law”®'. According to T. al-
Alwani, this verse means that each prophet faced his own special circumstances and this is
why God gave each one of them a different legal system and way of life.®> The fact of such
distinction which is clearly stated in the Quran and confirmed by the scholars implies that
to speak of the Sharia merely in legal terms is to diminish it and to risk missing the essence
of the Sharia as the path to be followed by Muslims. That this is the true literal meaning of
the Sharia confirms another instance of the Quran.®® It is a path in religion of Islam, thus,
the Sharia is only a part of religion, but it is far bigger part than a number of verses which
relates to a set of rules and principles of legal quality. Thus, it is a normative instruction how
Muslim should maintain a right course and not merely a set of legal rules.

The way how one should follow the right path of the Sharia is something to be discovered.
What are the sources of knowledge whereby ordinary Muslim receives instruction in the
right path of religion? There are three closely interrelated sources of guidance (of divine
and human nature) and, as a rule, divine message written in extremely subtle manner
becomes more evident if one reads all three at once. The Quran acknowledges the triple
source of guidance in a number of verses, among which one verse states it in the clearest

60 Mahmoud Mohamed Taha, supra note, 54: 33.

61 The Quranic verse 5:48: “..For each among you we have appointed a law and a path. And had God
willed, He would have made you one community, but (He willed otherwise), that He might try you in
that which He has given you.”

62 Besides that, T. al-Alwani stated that the Quranc verse 5:48 alerts us to the importance of comparing
religious legal systems to our own, as these pertain to the differing circumstances of those who believe.
More one can read here: Taha Jabir Al-Alwani, supra note, 55: 292.
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manner prescribing that a pious Muslim is obliged to obey God, to obey the Prophet and
those in authority.** Here, even the status of divine and rational authority is enumerated
in the exact hierarchical line. As becomes evident, for Muslims obedience to God and
obedience to the Prophet, also to those in authority are the channels from which one
receives necessary guidance. According to Frank Vogel, the Sharia that every Muslim must
follow, and that those in authority must explain, support and fight for, is the Quran and the
Sunna of the Prophet.®® This means that when there are no clear directions of guidance in
these two sources, authoritative and knowledgeable Muslims in a way of reasoning convey
the answers.

Holding all this as a point of departure, we need to clarify three overlapping and somehow
different meanings of the Sharia. First, the guidance how to follow purely religious statements
in the right path has a meaning of the Sharia as a faith. Here, five pillars or the main devotional
matters in Islam need to be elaborated in order to understand the Sharia as faith. Second, the
guidance how to construct the structure of Muslim nation (umma) and how to live within it
was elaborated by the Prophet Muhammad through his practices and explanations. All this
will have a meaning of the Sharia as a common Muslim identity. Nowhere is the agreement
among Muslims over the meaningful existence of a universal entity called Islam in clearer
evidence than in the idea that each Muslim as an individual is simultaneously a member of
a universal community of Muslims.*® If there is an agreement on the main religious pillars
of Islam and on the concept of Muslim umma, the Sharia as law which represents the third
meaning of the Sharia remains a point of disagreements to this day.

The guidance how to understand legal rules of the Sharia in the limits of which a
Muslim must follow the right path comes from the interpretations delivered by religious
legal scholars. It must be said, that the term “those in authority” speaks not only about the
scholars, but also takes into account the rulers. The very traditional separation of powers
in Islam was based on the distinction between the realms of rulers and religious scholars,
between ruler-made law and scholar-crafted law.” It is necessary to emphasize that for
Muslims the Sharia as law necessarily consists of divine and human elements. On the one
hand, the Sharia as law are those legal rules and principles that are written in the Quran
and the Sunna of the Prophet. On the other hand, in everyday life Muslims experience it
as the result of humanly understood version of law somehow expressed in the Quran and
the Sunna. Why? There is little in number of legal rules in the Quran and the Sunna and
all of them are too general to be applied in all social affairs. At the same time, it requires to
be interpreted and explained in order to be applied in the changing time and place. In the

64  The Quran 4:59: “O you who believe! Obey God and obey the Messenger and those of you who are in
authority. And if you differ in anything amongst yourselves, refer it to God and his Messenger, if you
believe in God and in the last day. That is better and more suitable for final determination.”
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words of al-Ghazali, “the law of God follows the principles of gradual development™ and
the very idea of development is written in the Islamic concept of ijtihad. As Islamic history
of the scholarly discourse and of the events on the ground shows, approaches towards the
development of Islam and its law keep varying dramatically. This is why the meaning of the
Sharia as law is the most controversial among enumerated three meanings.

1.1. Sharia as faith: five pillars of Islam

Five pillars of the religion, as was already mentioned, are the core principals of Islam
that make up the framework of a Muslim’s life. These devotional acts of primary importance
with regard to any worldly affairs and submission to God’s will primarily must be expressed
by fulfilling purely religious obligations. The significance of the worship is expressed in
the Quranic text itself.*” Worshiping God Muslims need to put efforts to know God, thus,
knowing God requires exploration, contemplation and enquiry. This makes it necessary for
people to engage with the world and with the others, to see the hand of the Creator in the
created.”” Here, we are to discuss each of five pillars of Islam.

First, to be a Muslim, one must believe in and pronounce the declaration of faith
according to which Muslim is obligated to worship God and his Messenger. For Muslims,
this declaration testifies that God exists, that he is superior to his creation and that none
is worthy of worship but God.”" At the same time, the first pillar of Islam testifies that
Muhammad is among the prophets who conveyed God’s revelation to mankind.”? In
another Quranic verse Muhammad recognized as the last prophet.” In general, the Quran
and the Sunna of the Prophet, are the basis of the religion, and they define every aspect of
the Islamic way of life.”

Second, after the first pillar of Islam, prayer takes the most important place among
religious acts because it creates an intimate connection and even closeness between
believer and God. The Quranic text” simply establishes the obligation of prayer and the
Sunna of the Prophet specifies required number of prayers, their times, and the modes of
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their performances.” The importance of the prayer is to be noticed in the Prophetic saying
concerning the right to rebel against those in authority. Accordingly, it is not permissible
to overthrow the worst of the rulers as long as they establish prayer among Muslims.””
However, it is not enough to speak of prayer itself without discussing on the purification
before prayer or before any other purely religious act.” In addition to this, al-Shafii notes
that the requirement of the purification is established in the verse 4:43: “Nor (when you
are) polluted, then purify yourselves, unless you be travellers on the road”” Impurities are
divided into those that are caused by bodily secretions and those that are caused by external
factors. To become in a clean state in order to perform ritualistic act, Muslim must use
water and when there is no possibility to have water to wash, for instance hands and feet,
the Quran permits to take sand as a means of purification. Besides purification before all
forms worship, intention as such must lead the believer as in the act of purification so in
the very acts of worship. According to W. Hallag, intention is an internal state, giving acts
of worship their identity and separating them from other identical acts that do not belong
to the category of worship.*

Through prayer one comes closer to God because of performative acts of the day what
makes religion an inseparable part of the daily life. God calls a believer to respond actively
and regularly to him particularly through prayer and worship in general because worship
itself is a form of dialogue with God.*' The duty of prayer is exceptional among other pillars
because of its frequency in the life of a Muslim. Muslim is required to pray five times daily
within specified intervals, as taught by the Prophet. These prayers are obligatory and it
is worth mentioning that Islam does not call upon Muslims to merely perform this act
of worship, but rather, it wants of them to purify their souls.*? In this respect the Quran
itself emphasizes exceptional meaning of the prayer.® Every sane Muslim adult must
perform prayer for religious and at the same time educational purposes. According to Y. al-
Qaradawi, Islam is the religion of ease and practicality, and so it is permissible to combine
prayers, for example, the Zhuhr (noon) and the Asr (afternoon prayers and the Maghrib
(sunset) and the Isha (evening) prayers.* The Prophetic hadith affirms that it is permissible
to combine prayers in case there is a need for that, for instance, when a Muslim is in a state
of fear or in a state of journey.*
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Third, the alms-tax (zakat) follows the act of prayer in importance. According to M. al-
Majali, amongst the benefits of giving alms are: it purifies one’s wealth; it purifies the soul
from stinginess and miserliness; it strengthens the love between the rich and poor, removes
hatred, allows security to prevail and brings happiness to society; eventually, it gives to its
giver a great reward in the Hereafter what is acknowledged by the Quranic verse 2:110%.
Again, the Quran only establishes the obligation in the verse 2:43 and the minimum amount
of zakat and the times of its payment are specified in the Sunna of the Prophet. Obligatory
annual charity is significant not only in terms of religious matters but also with regard to
the social justice. Its social significance is that it awakens in man a sense of brotherhood
with less fortunate members of society, and stirs his moral conscience to make sacrifice for
their sake.” W. Hallaq also noticed dualistic character of this pillar by saying that, on the
one hand, it is an integral part of religious ritual, and, on the other hand, it functions as a
substantive legal sphere, constituting itself as a tax law.® From purely religious side, it was
said that zakat is neither a charity nor a tax, but an obligation due from Muslims who possess
wealth in excess of their basic needs.” In any case, it is only due when a person has the
minimum required amount, which varies with the type of wealth. In general, the amount of
zakat is to be equal to 2.5 percent on the growth of one’s wealth. As stated in Al-Muwatta by
Imam Malik ibn Anas, the book which is recognized as the first formulation of Islamic law in
the history of Islam: “The position with us concerning the dividing up of zakat is that it is up
to the individual judgment of the man in charge. Whichever category of people are in most
need and are most numerous are given preference, according to how the man in charge sees
fit. It is possible that it may change after one year, or two, or more, but it is always those who
are in need and are most numerous that are given preference, whatever category they may
belong to. This is what I have seen done by people of knowledge with whom I am satisfied

Fourth, Islamic fasting which teaches believers patience and self-control is one more
pillar of Islam. Islamic fasting which involves abstinence from eating, drinking, sexual
intercourse and all prohibited habits such as smoking, is observed with intention throughout
the daylight hours of the Ramadan month. The Quranic verses® in combination with the
Prophetic traditions establish the obligation of fasting.

Fifth, the annual pilgrimage to Mecca as the fifth pillar of Islam is to be performed once
in a lifetime for those who are physically and financially able to perform it.”* This pillar
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is an expression of pure faith and total submission to God’s command, and the pilgrim
performs rites of unqualified obedience, seeking nothing but the acceptance of their efforts
and forgiveness of their past sins.”> All in all, the pilgrimage is necessary in order to ensure a
complete subordination to the set of five performative rituals. To summarize, by worshiping
God in a manner of five purely religious obligations Muslims follow the right path of Islam.

1.2. The Umma of the Prophet and the second meaning of the Sharia

As believers, Muslims share common identity because they belong to the same
community of the Prophet (Umma of Muslims) within which Muhammad played a
role in the spiritual, political and legal areas. The Quranic text names it as “the middle
community”** According to the Sunna of the Prophet, middle means Sust. It can also
mean that Muslims are in the middle in relation to other communities. Indeed, Muslims
have argued that while Judaism emphasizes the law and Christianity emphasizes love and
mercy, Islam creates a balance between the concerns of this world and the demands of the
hereafter.”® One observer describes the relation between Islam and other two religions by
saying that Islam combines the main features of Christianity and Judaism. According to
him, while Christianity set people free in the world of Caesar to effect the changes they
would make, Judaism wrapped the world in a blanket of obligation, and Islam can be seen
as combining the two attitudes.” In any case, for Muslims the very concept of distinct
community receives its authority from the divine sources.

The community was started to be created after the migration of the Prophet and his
followers from Mecca to Medina in 622. As was stated by M. Khadduri, the first treaty of
Islam, drafted by the Prophet, constituted a formal agreement between Muhammad and
all the tribes and families of Medina, including Jews, Muslims, Christians and pagans,
and the Muslim community was defined here as “an umma in distinction from the rest
of the people” In the right path of the Sharia, alongside pure matters of faith which
enable one to remain close to the heart of God’s message, each believer became responsible
in upholding the moral standards of the community, and the community obtained the
collective responsibility to enforce these standards.”® All this became exemplary model how
to construct social building within community of believers for the future.
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What makes a Muslim to imagine himself as a member of universal community in
a changing time? First of all, an example of the Prophet unite all Muslims. The Quranic
verses have been experienced by the Prophet himself in his own daily life what led to
the formation of an exemplary code of behaviour written in the form of Sunna which is
followed by Muslims till this day.” Gabrielle Marranci clarifies that it is by focusing on ‘feel
to be’ more than on the symbolic ‘Muslim’ that we can understand how Muslims express,
form and develop their identity. She speaks of a community of feelings or, more exactly, of
a map of discourses derived from the different ways of feeling to be a Muslim.®® According
to us, the very moral strength and feeling of belonging primarily emanates from the
memories that alongside divine word make one feel Muslim in the contemporary time. The
memories of the umma from its early phase strengthen a feeling of Muslim unity despite
a variety of contemporary differences, whether in attitudes, interests, living place and so
forth. Muslims share common memories which make Muslim community somehow alive
in their minds. Common heritage makes one feel Muslim and common identity makes
historical memories alive. By calling Muslims a community of memories we are not to say
that it is somehow stuck in the past. Rather, memories from the past become its historical
and psychological source of attitudes. In this sense, wherever a Muslim is in the world,
belonging to the Prophetic community is never ending. Contrary to those who hold the
concept of umma in the contemporary world as purely religious category,'”" we primarily
regard it as exceptionally moral concept.

The Quran speaks of the community of believers in more than fifty verses. It states
12 and one of them is
to be Muslim community. The citation “For each among you we have appointed a law and

clearly that God had a wish to create different religious communities

a way” indicates that difference through which monotheistic religious communities are
independent of other such communities, even if the essential truths and principles of the
religion are the same.'® The Quran a number of times stresses that the believers must judge
by what was revealed to them from God and “who is better than God in judgment”'* The
mission of the Prophet was decisive in the creation of the social structure of the community
within which five pillars became a part of peoples’ life. The verse 4:59 states obligatory
obedience to the Prophet whose word is of divine quality, as it is affirmed in the Quran in
express terms.'” From here, the authority of the Prophet to explain the Quranic word and
to establish the community of Muslims finds its ground. Simultaneously, it must be kept
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in mind that Prophet’s example is of lesser authority than the Quranic message, thus, it
cannot contradict to the letter and essence of the Quran. In combination with the Quran
as the word of God and the Sunna of the Prophet, those in authority can settle the matters
of the community in the way of the mutual consultation which reflects one of the aspects
of democracy.' Even in some specific matters the consultation with the members of the
community is recommendable.'””

The concept of commanding right and forbidding wrong is crucial to understand the
essence of umma and to clarify the second meaning of the Sharia as common identity of
members of the Prophetic community. From the point of view of A. Shabana, the command
to enjoin the good and condemn wrongdoing is one of the most fundamental tenets of
Islamic faith, and this principle has always had a strong connotation in juristic, theological,
and even political discourses.!” It is not an exaggeration to say that from the beginning
the community of the Prophet had a meaning as a moral community to a large extent
because of the key conception of commanding right and of forbidding wrong. Through
the introduction of this Islamic concept we are here to reveal in part the second meaning
of the Sharia.

The Quran talks on the moral community making special emphasis on the duty of
commanding right and forbidding wrong.'” From here it is evident that the believers
comprise the community which commands right and forbids wrong. It is certain from
the Quran that the Prophet commanded right and forbade wrong already in the Meccan
period.'® The Quran speaks of this duty in the further verses whereby it is not easy task to
realize whether this duty is of collective or individual nature. A number of verses speaks of
collective duty of the community as a whole,'"! whereas 9:112 and 22:41 states that this duty
is to be performed by the believers who engage in holy war. Eventually, in two instances
(7:157 and 31:17) the Quran regards this duty as individual one which is to be made by
each individual in the community.''?

Two provisions in the Quran, namely, 5:79 and 7:163-6, provide an answer whether the
duty of commanding right and forbidding wrong is in its nature collective or individual.
With regard to the first verse which speaks of “those Children of Israel who disbelieved”
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and that “the Children of Israel forbade not one another any wrong that they committed”,
it seems that we may find here a Quranic basis for the conception of forbidding wrong as
something that individual believers do to each other. The second verse conveys a concrete
example of the performance of a duty of forbidding wrong. It is said in the verse 7:165 that
God saved those who forbade evil, and punished those who did wrong. From this verse
it is clear that the duty of forbidding wrong is to be performed by each member of the
community of believers. In other words, it is one’s duty towards community at large and
responsibility towards each other within the community as well.

Alongside the Quranic provisions on the concept, we should take into account what the
Sunna of the Prophet tells us about all this. The tradition of the Prophet often quoted in
reference to this subject states: “Whosoever among you sees a wrong being done, let him
change it with his hand, and if he is unable then with his tongue, and if he is unable then
with his heart and that is the feeblest of belief!*. This so called “the three modes” tradition
is inseparable of the triad of deed, word and thought. The majority of those scholars who
used to write on the duty of commanding right and forbidding wrong used to cite this
tradition. M. Cook quoted popular saying that allocates the three modes to three groups
in society: the rulers are to perform it with the hand, the scholars with the tongue, and the
common people with the heart.""* Thus, from the literal and systematic approach to divine
sources and scholarly discourse seems clear that the duty primarily must be performed by
individual Muslims to each other and not by the community towards the world at large.

In the light of conclusion that the duty of commanding right and forbidding wrong is
individual, the question is whether each Muslim has considerable degree of knowledge
to pronounce a moral decision on whether the act of the fellow Muslim is right or
wrong. According to the Prophetic saying, God made oppression unlawful so to commit
oppression against one another within the community is forbidden. In this light, the
following passage from the Prophetic saying is important to be cited: “Any member of
the community should help his brother whether he is an oppressor or an oppressed. If
he is the oppressor he should prevent him from doing it, for that is his help; and if he is
the oppressed he should be helped (against oppression).”''* Those who perform the duty
of commanding right and forbidding wrong are the pious ordinary Muslims within the
community. Alongside Islamic devotional acts, these individuals remain active socially in
commanding what Islam has ordained and in forbidding all what Islam has forbidden.

One may doubt whether each Muslim has sufficient amount of knowledge to take a
decision in every occasion. Who could deny that can even be dangerous to permit one to
impose his own standards of moral authority? Indeed, it can lead to the chaos within the
community. However, although the duty to forbid wrong requires knowledge of right and
wrong, there is a vast number of wrongs that require no specific expertise and can be settled
by the ordinary Muslim. For instance, each Muslim can say to one another whether the
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prayer is performed in a right way or not. Undoubtedly, there are wrongs that need to be
scholarly evaluated and this authority belongs mainly to qualified Muslims. Ibn Taymiyya
claimed that the duty must be performed first and foremost (though not exclusively) by
what the Quran calls “those in authority” among whom he enlisted scholars, political and
military leaders, also the leaders of the community. Particularly, he emphasized scholars
and rulers on the power of whom successful performance of duty depended to the largest
extent. There is a saying which belongs to the caliph Uthman: “Whoever of you sees a
wrong, let him put it right; if he lacks the strength to do so, let him refer to me”. Again,
that forbidding wrong was primarily a matter for the scholars and rulers does not mean
that it was not a business of ordinary Muslims. Any kind of monopoly of the duty of
forbidding wrong in the hands of rulers or scholars was never widely admitted. From
what was said it becomes evident that, as was noticed by M. Cook, the basic idea of the
duty is antithetical to a hierarchic conception of society.!”” That means each member of
the Prophetic community is responsible to perform the duty. Moral health of individuals
contributes to the moral health of society and such state of affairs might be maintained
just in case when each Muslim performs the crucial duty for the maintenance of order and
peace in the community.

When we know that the duty on simple issues might be performed by ordinary Muslims
and on the specific issues those in authority (usually scholars) are entitled to provide all
the necessary answers, we can move on to discuss further issues. In the light of the concept
of forbidding wrong, the right to rebel against the ruler is among most contested issues
till this time. What if the ruler becomes a source of wrongdoing? Is there a moral ground
to rebel against such ruler by the community members? Does forbidding wrong entail
rebellion? Can rebellion be regarded as appropriate means of forbidding wrong? All these
questions were relevant in the course of history of Islam and they are actual today in the
light of events in the Middle East.

As was noticed, obedience to God, to the Prophet and to those in authority is prescribed
in the Quran. In the words of the Prophetic saying, obedience shall be accorded to the ruler
in all circumstances except when one has clear signs of his disbelief or disobedience to
God-signs that could be used as a justification for non-compliance with his orders."® The
Prophet also said: “The best of your rulers are those whom you love and who love you, who
invoke God’s blessings upon you and you invoke his blessings upon them. And the worst
of your rulers are those whom you hate and who hate you and whom you curse and who
curse you. It was asked then: “Shouldn’t we overthrow them by the sword?” He said: No, as
long as they establish prayer among you. If you then find anything detestable in them, you
should hate their administration, but do not withdraw yourselves from their obedience™?.
Why? Again the Sunna of the Prophet speaks for itself in a number of instances: “There is
no submission in matters involving God’s disobedience, submission is obligatory only in

117 Michael Cook, Forbidding Wrong in Islam: An Introduction (Cambridge: Cambridge University Press,
2003), 160.

118 Sahih Muslim, translated by Abd-al-Hamid Siddiqui. Book 020, Number 4541. P. 1150.

119 Sahih Muslim, translated by Abd-al-Hamid Siddiqui. Book 020, Number 4573. P. 1159.
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what is good and reasonable”?; “...do not obey in sinful things”'! If the ruler is corrupted,

he must be removed peacefully by those who have qualification to elect or dispose a ruler
on behalf of the community of the Prophet. It must be noted here that the divine scriptures
in Islam have to be understood by the methodology that everything in the Quran and the
Sunna of the Prophet has to be considered in entirety, without depending on only parts of
it. This is declared in a number of the Quranic verses.'? From here, it follows that in any
question, including the possibility of rebellion against unjust ruler, it must be considered
by taking everything what the Quran and the Sunna of the Prophet say about that point.

The question remains whether it is forbidden to rebel against a ruler even if he does not
implement the Sharia or a portion of it. Here we need to take into account three verses of
the Quran: “Whoever does not judge according to what God has revealed - such are the
disbelievers” (5:44); and: “Whoever does not judge according to God has revealed, those
are the evildoers” (5:45); and: “Whoever does not judge according to what has revealed,
those are the wicked” (5:47). Here, we see three levels of those who do not implement
the Sharia: disbelief, evildoing and wickedness. Whoever prevents the Sharia from being
practiced at all in a Muslim state is a disbeliever, but one who does not implement part of
it is merely an evildoer or wicked. Thus, whoever does not implement a part of the Sharia
is evildoer, but he is not a disbeliever and rebelling against him is forbidden. From all this,
it becomes clear that it is not permissible to rebel against the ruler who is not guilty of
declared and candid disbelief that the ruler himself admitted openly and where all Muslims
are in consensus regarding such a person being non-Muslim; or, by his prohibiting the
establishment of prayer.

The main question among scholars was whether the duty of forbidding wrong against
unjust rulers may be imposed by criticizing or also by embarking on activities similar to
those of rebellion. There were various positions and most of them are similar to that of Abu
Hanifa according to whom after rebellion even worse times could come. The whole Sunni
discourse was similar in paying attention on the cost of rebellion, thus, the mainstream
position by Sunnis was that criticism is to be that social weapon against unjust rulers while
rebellion, armed and violent, must be rejected. However, the association of forbidding
wrong with rebellion was and still is alive. One of the reasons why there were little in
number of those who were ready to forbid wrong in a form of rebellion against those in
authority was a lack of social standing. Also, the threat of violence from the side of the ruler.

The issue of rebellion today is relevant than ever before. In the light of Arab spring, the
question remains whether dictatorships can be overthrown in a way of revolution. The case
of Egypt in Arab Spring movement might be taken into consideration. What happens if
Muslims want to get rid of their corrupted ruler? The Prophetic traditions and opinions
of early leaders of scholarly community rejected the possibility of armed rebellion because
this would lead to anarchy and social chaos. The mainstream suggestion was to embark on

120 Sahih Muslim, translated by Abd-al-Hamid Siddiqui. Book 020, Number 4535. P. 1149.
121 Sahih Muslim, translated by Abd-al-Hamid Siddiqui. Book 020, Number 4533. P. 1149.

122 The Quranic verse 2:85: “...What do you believe in part of the Book, and disbelieve in part?” The verse
5:13: “..they pervert words from their contexts: and they have forgotten a portion of what they were
reminded of...” The verse 15:91: ...those who have reduced the Recitation to parts.
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criticizing until the term of the ruler ends or until his death. Very recent uprisings in Cairo
in 2011 represent the case when people embarked on the confrontation with the ruler what
led to the unprecedented revolution. Regarding radio declarations of local scholars not
to take part in revolution'?, Egyptian young generation responded by even more active
participation. The scholars in their position towards events varied dramatically. The
stance of Muslim Brotherhood or Islamists which for a long time belonged to the political
opposition was that not rebelling is a sin. Another group of scholars pronounced that if a
group of Muslims embarks on revolutionary activities, the fellow Muslims need also to join
into fight because in this way it would become possible to perform duty of commanding
right and forbidding wrong. Eventually, others claimed that rebellion is permissible against
corrupted rulers. In any case, the position of the early scholar Abu Hanifa and most of
other classic scholars that after revolution even worse times can come suddenly came to be
true. After imprisonment of the President H. Mubarak, Muslim Brotherhood retook the
rule. However, these were changed after a year in a military coup by military government
the violence of which frightened ordinary people and most probably trapped Egypt into the
long-term ruling of military government.

Today as in any other historical period the spreading of Islamic values becomes closely
linked to the duty of commanding right and forbidding wrong. Truth, in modern times
this duty becomes more organized and systematic than personal one. If, according to
traditional concept, this is exclusively personal duty to command right and forbid wrong
when wrong is committed by other members of the community when it is known publicly,
now this conception comes to be as an organized communal duty to propagate Islamic
values both within and outside Muslim states. The emphasis now is put on the long-term
results or a mission as such to safeguard Islamic values. Nothing new lies in the organized
and systematic manner to propagate Islamic values. As in the past so today, the rulers
are empowered with force in propagating Islamic values within Muslim states. Ordinary
Muslims wherever they live are divinely encouraged to perform the duty by their hearts.
Eventually, the scholars or their groups are to perform this duty with their words, ideas
and writings. Scholarly groups spreading Islamic message through internet is but one
exemplary way how today the duty of commanding right and forbidding wrong might be
imposed in a collective form. A very illustrative example may be recent initiative of a large
group of leading world’s Muslim scholars to publicize an open letter to the leading figures
of the self-declared “Islamic state and its followers.** To sum up, individuals in Islam are
entitled to act as the members of one community and the duty of commanding right and
forbidding wrong is vital to safeguard it and Muslim identity as well.

123 In the middle of twentieth century Egyptian Al-Azhar University was nationalized and from then it
depended on rulers” decision who can work at University. Naturally that a number of these scholars
were alien to any kind of revolution against the ruler who gave them position.

124 It is an open letter written in 2014 to Abu Bakr al-Baghdadi, the leader of the self-declared “Islamic
state”. The letter was signed by numerous Sunni theologians, lawmakers and leaders. More about this
and the text of the letter can be found here: www.lettertobaghdadi.com.
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1.3. Sharia as law

A question of adaptability of the Sharia in the first two meanings is not relevant to our
research because it regulates personal convictions and psychological-cultural relations
among Muslims. The dissertation considers the Sharia as law or the Sharia solely in its
third meaning. More precisely, the Sharia as law and its adaptability is that problematic
question which receives most of attention in the course of this research. Important to notice
that it is researched in the whole work from several perspectives: from historical, from
theoretical, from contemporary scientific discourse and as it is applied today within Muslim
communities in the West and in the Middle East. Bearing in mind the western principle
of religious freedom, the fact of the presence of millions of Muslims in the West and that
Islamic organizations and institutions legally operate in the West since the second part of the
twentieth century, the thesis of the ECHR that the whole Sharia is incompatible with western
legal values written in the European Convention is nothing but inaccurate statement. In the
words of W. Menski, to translate Sharia simply as “law” is at least inadequate tendency.' In
all probability such conclusion of the ECHR, first of all, stems from an old-fashioned and
mistaken tendency to equate the Sharia and law. The study of this chapter based on the literal
and systematic reading of the Quran shows that the Sharia is far more than solely law. We
presume that the ECHR spoke solely about the Sharia as law or, simply speaking, Islamic law.

The Sharia=law approach which is still alive in the scholarly discourse, according to A.
Shabana, constrains us to think of Muslims as subjects who are defined and constituted by
and in a cult of regulation, restriction and control.'* It should be noted that the Sharia=law
approach is incorrect in at least two ways. First, it is insufficient to reveal the true meaning
of the Sharia which should be regarded as a threefold notion. This is confirmed by the
Quranic text (for instance, the Quranic verse 4:59) saying that the normative guidance in
the right path of the Sharia comes from three sources, namely, from God, from the Prophet
and those in authority. The verse inviting to obey God, to obey the Prophet and those in
authority means unconditional obedience to the former two and conditional obedience to
the latter. As was clearly stated, the Sharia is neither canonical law (Islam has no priesthood)
nor secular law, because no such concept exists in Islam: it is rather a whole system of social
morality, prescribing the ways in which man should live if he is to act according to God’s
will.'"” To sum up, if to see the Sharia simultaneously as purely devotional matters coming
from God through the Quranic message, as common identity of Muslims belonging to
the community established by the Prophet and as law which consists of divine and human
elements, one can draw a clear picture of the concept of the Sharia.

Second, the tendency to equate Sharia with law brings confusion in the relationship
between Sharia law written in the Quran and Sunna and figh law as humanly understood
version of law written in the mentioned sources. Who could deny that one day a particular

125 Werner Menski, Comparative law in a Global context. The legal systems of Asia and Africa. 2 edition
(Cambridge: Cambridge University Press, 2006), 287.

126 Shahab Ahmed, supra note, 66: 120.

127 Peter Mansfield, A History of the Middle East. Fourth Edition (London: Penguin Books, 2013), 15.
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humanly made version of the Sharia law will not be introduced as Sharia in the sense that
it is divine? As will be evident in the Chapter Two, not without reason al-Ghazali warned
already in the late eleventh century: “Do not be deceived by the words of those who say that
the giving off legal opinions is the pillar of the law because they are misleading people'*
In addition to the early scholarly tendency to somehow “divinize” humanly made version
of law, the modern tendencies to transform the Sharia from normative into legal system or
to make it a kind of state law seem to be even more dangerous. Abdullahi An-Naim warns
that after making Sharia law as a state-law there will not be a way back because it will not be
possible to restrict or even to replace it as it is divine law. Another question would be how to
harmonize the necessity of imposition of legal provisions that constitute the essence of law
and unquestionable respect of Quran (2:256) whereby: “There is no compulsion in religion.
Verily, the right path has become distinct from the wrong way”.'* By affirming that “there
is no compulsion in religion”, the mentioned verse is not only saying that no person should
be compelled to believe, but also asserting that whatever is coerced is not religion at all due
to coercion.

From the early days, Islamic cultural synthesis was defined not so much by ethnicity but
rather by its twin base, namely, religion of Islam and Arabic language. In addition to faith
and language, law is often mentioned talking about those enduring monuments of Muslim
rule in the conquered lands that remained in the place even when conquerors disappeared
from the scene.”® As was claimed by A. Shamsy, the main reason for the centrality of law
lies in its dominant role in defining Muslim identity and culture.” As the whole text of
dissertation talks about this phenomenon from one or another perspective, here we need
to precise the meaning of the Sharia as law. Only if to regard the Sharia in its third meaning
as a coin having two sides, we might pretend to understand it. Although it might sound
strange, the Sharia as law consists of the Sharia law and figh law. As clearly notes K. Fadl, the
Sharia written in the texts of the Quran and Sunna of the Prophet is God’s will in an ideal
and abstract fashion, but the figh is the product of the human attempt to understand God’s
will.'*> Sharia law is the part of the text of the Quran and the Sunna of the Prophet. Whereas
figh law is through the process of human legal reasoning and interpretation understood
and derived from the primary sources a particular set of rules and principles of Islamic law.
Important to note that Islamic figh law is the fallible and imperfect attempt by Muslims over
centuries to understand and implement the divine norms written in the sources of Sharia,
the Quran and Sunna of the Prophet, in order to explore right and wrong, and to achieve
human welfare."® As pointed out by Ibn Khaldun, jurisprudence is the knowledge of the
classification of the laws of God, which concern the actions of all responsible Muslims, as
obligatory, forbidden, recommendable, disliked, or permissible, and all these are derived

128 Al-Ghazali, supra note, 68: 99.

129 Burhan Ghalioun, Islam et Politique: La Modernite trahie (Paris: Editions La Decouverte & Syros,
1997), 199.

130 Bernard Lewis, The Middle East: A Brief History of the Last 2,000 Years (New York: Touchstone, 1997), 58.
131 Ahmed El Shamsy, supra note, 46: 3.

132 Khaled Abou El Fadl, supra note, 47: 32.

133 Khaled Abou El Fadl, supra note, 59: xxxii.
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from the Quran and the Sunna, and form the evidence Muhammad has established; the laws
evolved from this evidence are called jurisprudence. Certainly, jurisprudence here is what
we call figh law. It might be concluded that Sharia law in combination with figh law provides
what is popularly known “Islamic law” which is the central subject of the whole dissertation.
Simply speaking, the union between the Sharia and the figh signify Islamic law.'*

In essence, usually one employs the term “Islamic law” when talks about humanly
understood law as it is applied in the social arena. As clearly points out A. Shamsy, “In
its classical formulation, Sunni Islamic law is the product of the private efforts of Muslim
scholars to capture the divine commands and prohibitions inherent in revelation and to
articulate these in the form of detailed legal rulings covering all aspects of a believer’s
ritual and social life”**. Thus, Islamic law is usually more figh law than Sharia law, or,
more humanly constructed law than general principles and guidelines written in the
texts of the Quran and Sunna of the Prophet. To illustrate, we may take the Quranic verse
forbidding eat pork which alongside such rule makes an exception by saying that in a time
of hunger a Muslim can eat it."” This exception became one of the principles of figh law
enabling Muslim scholars to construct plenty of rules in the light of concept of necessity. As
shows the Civil code of Ottoman Empire written in the nineteenth century, figh principles
extracted from the Sharia might become a part of state-made law."** A number of figh rules
may emerge from a single principle derived from the Sharia law and constructed as figh
legal maxim." As clearly concluded J. Auda, Islamic law is a matter of human cognition
and understanding, rather than a literal manifestation of God’s commands.'*

Not rarely Islamic law is viewed as ijtihadic law. Ijtithad means human (legal) reasoning
and it is a key concept in Islam. The root of the matter lies in the freedom of human mind
from previous or present fetters which only through human reasoning and interpretation

134 Ibn Khaldun, The Mugaddimah: An Introduction to History. Translated by Franz Rosenthal (Princeton:
Princeton University Press, 2015), 344-345.

135 Louis Milliot and Francois Paul Blanc, Introduction a letude du droit musulman (Paris: Editions Dalloz,
2001), 168.

136 Ahmed El Shamsy, supra note, 46: 3.

137 The Quranic verse 5:3: “Forbidden to you for food are carrion and blood, the flesh of swine and that
which has been offered to other than God, that which has been strangled or beaten to death, that which
has been killed by falling or has been gored to death, that which has been mangled by beasts of prey -
save that which you may purify — and that which is sacrificed on stone altars, and that which you allot
with divining arrows; that is iniquity. This day those who disbelieve have despaired of your religion. So
fear them not, but fear me! This day I have perfected for you your religion, and completed my Blessing
upon you, and have approved for you as religion, Submission (Islam). But whosoever is compelled by
hunger, without inclining toward sin, then surely God is Forgiving, Merciful”

138 The introductory part of the Mejelle, the Civil code of Ottoman Empire, begins with ninety nine figh
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law, from the beginning chosen as official law of Ottoman Empire. The figh principle (Nr. 21) states:
“Necessities make forbidden things canonically harmless” The concept of necessity enables Muslim
scholars to keep formulating figh rules in the light of changing times and circumstances. For instance,
although usury is forbidden, Muslim scholars in the West claim that under current circumstances it is
necessity for Muslims in the West to have a possibility to take mortgage for a house.
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of that revealed message a Muslim might achieve such state of mind. The Quran states that
“those were the ones who received God’s guidance; so follow the guidance they received”
(6:90). Sharia law is divine but in everyday life it is experienced as a result of human
ijtihadic activities when the scholar seeks to find an evidence in the revealed sources to
deal with one or another issue at hand. It is never-ending process, the process which shows
that no human can totally understand the will of God written in the Quran. By the way,
“the conceptual distinction between Sharia and figh was a product of a recognition of the
inevitable failures of human efforts at understanding the purposes or intentions of God™'*'.
If ijtihad ceased to be practiced, the potential for change might be extremely minimized.
On the whole, general provisions of legal quality written in the Quran and the Sunna of
the Prophet are inseparable from the process of ijtihad through which figh law reflects and
adapts Sharia law in a particular time and place. Interpretation of those provisions designed
to translate divine law into the humanly constructed law written either in the form of rules
or non-binding opinions with the aim to extend and adapt it is the core function of Sharia
as law in the social life of Muslims.

M. Igbal pointed out that change is one of the greatest signs of God and the principle
of movement in the structure of Islam is guaranteed by the concept of ijtihad.'*> Taha al-
Alwani adds that Muslims in the contemporary time should speak of an ijtihad that is more
a methodology of thought than the concept limited to legal matters. According to him,
such limited understanding of ijtihad engendered a malaise that allowed taqlid or imitation
of humanly constructed figh rules to attain such prominence and respectability that its
cancerous, constricting, and irrelevant figh law spread throughout Muslim life."** Such an
ijtihad which is suggested by T. al-Alwani intends to allow the Muslim mind to generate
ideas and build a new Muslim identity. As the whole discourse on the ijtihad and vacuum
into which it was placed will be analysed in the course of our work, it is important to say
here that all the reformative projects that are suggested to somehow transform Islamic law
are related to the concept of ijtihad.

As the whole dissertation is entitled to explore the Sharia as law or, properly speaking,
Islamic law exclusively on its capacity to be adapted in the changing time, here it was
necessary to reveal three categories around which the whole subject of Islamic law is placed,
namely, the Sharia law, figh law and ijtihad. Whether the Quran and Sunna, as claimed by
T. al-Alwani, indeed equipped with the necessary flexibility in every aspect of Islam?'*
Whether ijtihad as the means to seek knowledge and derive Islamic law from the sources
is the part of the Quranic message? If ijtihad is the very idea of movement in Islam, why
early scholarly intention was to prevent people from exercising ijtihad? If the task was to
adapt Islamic law through the derived corpus of rulings, whether the further course set by
scholarly community to replace ijtihad completely by the imitation of their books of rulings
was consistent with the very message of the Quran inviting to follow the God’s message**?
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After the preliminary conclusions, we are to launch a study of historical development of
Islamic law which will help us to reveal the answers.

1.4. Summary

Regarding the Sharia as the normative instruction guiding a Muslim how to maintain
a right path in Islam, the text of the chapter shows that the Sharia is far from solely law.
According to us, the Sharia can be truly understood if to look into it as a threefold notion.
First, the Sharia as faith means the guidance of God how to uphold purely religious
obligations written in the sense of five pillars of Islam in the Quran. Second, the guidance
how to build the structure of Muslim community and how to live within it as was mainly
elaborated in the Sunna of the Prophet represents the Sharia as Muslim common identity.
Third, the Sharia as law is the third meaning which represents both the law written in the
Quran and the Sunna of the Prophet and its human version derived in a way of human
legal reasoning and interpretation. From all what was said, it is evident that the Sharia=law
approach is incorrect because of its failure to reveal the concept of the Sharia in its essence.

The question of adaptability of the Sharia in its first two meanings is not relevant to
our research because it regulates personal convictions and psychological-cultural relations
among Muslims where, from the Western point of view, freedom must be guaranteed.
Bearing in mind the Western principle of religious freedom, the fact of the presence of
millions of Muslims in the West and that Islamic organizations and institutions legally
operate in the West since the second part of the twentieth century, the thesis of the
European Court of Human Rights that the whole Sharia is incompatible with Western
values looks like a curiosity. According to us, this, first of all, stems from the old-fashioned
and mistaken tendency to equate the Sharia and law. We presume that the European
Court of Human Rights spoke solely about the Sharia as law or, simply speaking, Islamic
law. In the following five chapters of the dissertation, the question of adaptability will be
researched solely in the light of the third meaning of the Sharia, namely, the Sharia as law.
More exactly, the problem of adaptability of Islamic religious law in the changing time and
circumstances.

If to clarify the Sharia as law, it needs to be understood in a double sense, namely, as a
combination of Sharia law and figh law. Sharia law is expressed in the primary sources of
Islam, the Quran and the Sunna of the Prophet. Whereas figh law is humanly understood
and derived from the divine sources particular version of law designed to regulate
Muslim behaviour on the ground. Sharia law in combination with figh law provides
what is popularly known “Islamic law” which is the central subject of our dissertation. To
understand Islamic law and the question of its adaptability, it is vital to start research with
its history. A great amount of current Islamic law is a direct reflection of traditional Islamic
legal rules constructed in the formative or post-formative periods. Thus, our study now
turns to the survey of Islamic legal development taking into account a period between the
birth of Islam and the very beginning of colonization in the end of the eighteenth century.
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2. ISLAMIC LAW AND ITS HISTORICAL DEVELOPMENT

From now Sharia as law or, more precisely, Islamic religious law on the question of
its adaptability becomes the object of research. Chapter Two considers the subject in the
light of its historical path. A premise to be proved here is that the adaptability of Islamic
law is a historical fact. Islamic law in its nature was meant to withstand the changing time.
As the mission to maintain such course was attributed to those who have knowledge, the
adaptability of Islamic law mostly depended on the intentions of its interpreters, a class of
specialist scholars who, in the words of Ahmed al-Shamsy, in the early days of formation
of the written culture dedicated themselves to the mapping of the world of ideas within the
nascent classical disciplines”*. As a result of the intentions of Muslim scholars, Islamic law
underwent the periods of growth as well as long stages of stagnation. Instead of regarding
this as a ground to declare Islamic law rigid and inflexible, we hold such course of events as
a proof of adaptability of Islamic religious law. To illustrate all this, there is a need to take
into consideration the historical development because much of Islamic law was rooted in
its fourteen hundred years of history. The dissertation divides the history of Islamic legal
development into the formative, post-formative and modern periods. The main criterion
of such classification is the paradigm in formulating law which mainly conditioned its level
of openness and flexibility in one or another period. The historical development of Islamic
law from the beginning of a new order set by Islam till the beginning of the nineteenth
century is to be taken into consideration in this chapter.

The formative period which began with the seventh century and ended approximately
in the thirteenth century was determined by the paradigm of ijtihad (human reasoning
and interpretation). Ijtihad was then viewed more as a methodology for dealing with all
aspects of life than solely with legal matters.'”” A variety of ijtihadic forms how to derive
law from the sources emerged on the scene. In the time of Companions of the Prophet as
well as in the time of the scholarly community of later centuries it was possible to witness
the emergence and steady formation of a new kind of reasoning.'*® According to K. El Fadl,
it is only after development of juristic corps and development of the technical legal culture
with its specialists, language, symbols, and structures that Islamic law acquired consistent
institutional representation.'* It is not an exaggeration to say that methodological theory of
Islamic law (usul al-figh) made the process truly consistent and Islamic law more and more
systematic. In this sense, Islamic legal system maintained its close link with the Quran and
Sunna and its openness through mechanism of ijtihad.'® On a basis of usul al-figh, a number
of theories of law were created and the main difference among them lied in the attitude
towards ijtihad and its forms through which law was to be formulated. As was noticed by
Ibn Khaldun, implicit meaning of the Quran and different attitudes towards the reliability
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of the recensions delivering one or another Prophetic tradition conditioned the emergence
of a variety of ijtihadic forms."” However, if in the first part of this period ijtihad was widely
utilized, in the second part ijtihadic activities were more and more restricted. Despite that,
Islamic law underwent a huge development throughout the formative period and the main
channel was ijtihad which made Islamic law adaptable in the particular reality. Islamic legal
evolution in the formative period of Islamic law ended with the final elaboration of the
theory usul al-figh and complete constitution of four Sunni schools of law.

The post-formative period beginning in the thirteenth and ending in the very beginning
of the nineteenth century was particularly determined by the paradigm of taqlid (imitation)
which made considerable impact on the development of Islamic law. Primary sources were
superseded by humanly created law precedents (figh law rules) formulated within one
or another school of figh in the limits of which Islamic law was to be interpreted. If one
tried articulate ideas to which people were unaccustomed or to announce his readiness to
practice ijtihad, the person would become, in the words of T. al-Alwani, an immediate target
of ridicule and abuse by the supporters of taqlid."*? The fundamental belief brought on the
scene by the scholarly community was that it is perfectly enough to follow the figh rules
constructed within one or another school of figh law in order to live according to the Sharia.

Contrary to the mainstream thought favourable to the paradigm of taqlid in the
formulation of Islamic law, a number of independent scholars insisted on the renewal of the
ijtihadic activities on the totally fresh framework. Instead of concentrating attention solely
to the separate texts, their methodological theory of maqasid al-Sharia suggested to start
interpretational activities having in mind the very purposes of the Sharia law. True, this
idea received not much attention from the side of scholarly leaders because they were not
in favour to reconsider usul al-figh or to return to the ijtihadic activities. However, in the
modern period, when the paradigm of neo-ijtihad retook its positions, a modified version
of maqasid al-Sharia came to be regarded as the most suitable approach to make Islamic law
alive and adaptable. From the nineteenth century to the present Islamic law to a considerable
extent is influenced by the paradigm of neo-ijtihad. This stage of development will be taken
into consideration in the Chapter Five and Chapter Six when our attention will be turned
respectively to the contemporary Islamic legal thought and to the Sharia and Islamic law as
it is implemented today within Muslim communities in the West and in the Middle East.

2.1. Formative period of Islamic law

In the middle of the twentieth century Felix Frankfurter was perhaps the first man
who brought the image of Islamic law into the American legal discourse. One quotation
from his dissenting opinion needs to be cited here: “We do not sit like a kadi under a tree,
dispensing justice according to considerations of individual expediency”’'* N. Coulson
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gives exemplary quotation which reflects very similar opinion expressed by the British
Lord Justice Goddard: “The court is really put very much in the position of a Cadi under
the palm tree. There are no principles on which he is directed to act. He has to do the best
he can in the circumstances, having no rules of law to guide him”'** The Western term
“palm-tree justice” was here to describe Islamic sort of justice. As A. Shabana said, there
is a near consensus that Max Weber was the first to coin the Qadi justice notion in the
context of his famous comparative legal typology.'> Among four categories of legal systems
presented by M. Weber, the first category was introduced as irrational substantive law in
which legal decisions follow the emotional feelings of the judge instead of any normative
criteria. As prime example of this category is named Islamic Qadi justice system which
knows no rational rules of decision whatever."*® Thus, the tendency to portray Islamic law
as an ad-hoc subjective enterprise which lacks kind of logical legal methodology is the
result of Weberian thought. According to us, it speaks more about the speaker and his
political intentions or even educational boundaries than about the phenomenon of Islamic
law. To talk about the absence of norms and principles of legal nature in Islamic law even
in the early days, let alone in the further stages of the development, would be inaccurate.
From a viewpoint of A. Shabana, any simplified conclusion that was suggested by M. Weber
ignores the extended historical development of Islamic law.'

In the period between the seventh and thirteenth century the methodological framework
of Islamic legal system was already established. This period encompasses: the living time
of the Prophet Muhammad till his death in 632; the reign of the first four caliphs till 661;
the period of the ruling by Umayyad dynasty till 737; and the Abbasid age which somehow
continued till about the time of the attack of Mongols in the thirteenth century. There is
no clear agreement among scholars as on the periodization of the stages of Islamic law so
on the question of the main legal developments. In most cases, the following factors of the
formative period considerably influenced the course of Islamic law : (a) the creation of qadi
institution; (b) the growing amount of the substantive law as the result of the qadi’s work;
(c) the emergence of the self-regulating scholarly community which if at first represented
a number of tendencies differing in the approach to the human intervention in the process
of construction of Islamic law, later on grew up into the doctrinal schools of figh law; (d)
the construction of usul al-figh or the theory of Islamic law as the methodological basis for
the creation of Islamic legal system.

154 The citation is taken from the case Metropolitan Properties Co. Ltd. v. Purdy, 1940. More on this: N.
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2.1.1. Islamic law in the hands of the qadis and scholarly community

The Quran, which is believed by Muslims to be literal and final word of God, was revealed
to the Prophet Muhammad in the first part of the seventh century. For thirteen years the
Prophet preached Islamic faith to his own tribe, Qurysh, and other Arabs who from the
beginning of revelation followed the Prophet and dictates of new religion. Meanwhile, the
growing hostility and real threat towards Muhammad came from the leaders of other tribes.
Many people of Mecca were not in favour with the idea to break with old customs and were
in the negative mood for changing their life. In 622 the Prophet and his followers were
forced to migrate to another town of western Arabia where local tribal leaders promised
to secure their activities to promote new faith. The Quran continued to be revealed in
Medina. Overall, the Quranic message was revealed through about twenty three years,
respectively, thirteen years in Mecca and ten years in Medina. The moment of migration
to Medina is significant for at least two reasons. First, the beginning of Muslim calendar is
chosen the time of migration, thus, with the year 622 Islamic era begins. Second, migration
signifies a shift in the content of Islamic message. Some aspects of the Islamic message
were changed in response to the fresh social, legal and political realities of that time. The
explanation and application of the Quranic message mirrored social needs of the growing
Muslim community in Medina. The shift of Islamic message in the light of the changed
circumstances on the ground proves its capacity to be adaptive.

The efforts to build a new legal system were firstly associated with the Prophet. In
addition to his functions as a Prophet delivering divine message to Muslims and as a ruler
of the city of Medina, he also took a position of arbitrating judge (hakam).'** Although this
position was later abolished, the very step to take this customary position shows that the
Prophet was not in favour of totally refraining from the pre-Islamic practices. The formation
of new identity when individual was to be regarded independently from any type of tribal
affiliation had to take a time. There could not have been any kind of immediate break
with customary law and the Prophet tended to incorporate as many as possible customary
practices into the corpus of Islamic rulings. At the same time, many customary practices
of tribal nature were prohibited or modified. Such a way of incorporating customs and
instilling Islam on the ground was very safe and comfortable. Safe because it permitted
to maintain positive attitudes towards Islam in the eyes of locals. Comfortable because
transitional period enabled to absorb those customary practices that were not alien to
Islamic message and to abolish those which were in contradiction with Islam. After the
Prophet, the Caliphs and appointed servants in the administration continued to harmonize
new message of Islam and customary practices, law written in the Quran and customary
law traditions. All this could happen not without debates and fight over who become the
repository of legitimate authority after the Prophet.

In the following years after the death of the Prophet (632), the leadership in Medina
had two cares. First, to spread Islam in the hands of the Quran readers whose mission
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was to teach people the essentials of Islamic faith.”*” Second, the aim was to rule and the
military campaigns were growing in a number. For the military campaigns, there was a
need to organize Arabs for the conquests of the land. To achieve this, Islamic law was to be
made the key instrument to deal with the growing amount of social matters. Meanwhile,
the group of the pious Muslims gradually emerged on the scene. The activities to study the
Quran with so called “Quran readers” became more and more popular among ordinary
people. Thus, for the law to be spread especially within the increasing territory of Islam,
the specialists were to be selected and the rulers knew very well the preferences of locals.
Such personalities had to be seen favourably in the eyes of local communities. Nothing
better one could suggest than to appoint for this task the leaders of the local communities.
This is why those men who had been proficient tribal arbitrators with experience, wisdom
and charisma'® were appointed to the post of qadi. The qadi was to be familiar not only
with the Quranic injunctions but also with the customs prevailing in the area within which
he was nominated to deal with social disputes. Such personalities were most suitable to
connect religious and customary factors in the process of deciding the cases. This is how
the adaptability of Islamic law emerged case after case came to be its core feature from the
very beginning of Islam. To achieve this, the fact that the qadis actively took part in the
religious affairs of community added even more strength. In the main garrison towns the
mosques were to be built in order to spread the message of Islam among local communities
and qadis were the main figures to lead the daily prayers. As we can see, the qadis were
at the same time the people of the old order and the people who were responsible for
the spread of the new message of Islam, loyal servants in the office of the ruler and pious
Muslims. To fulfil the task to adapt new order in the society living according to the old
customary traditions, the qadis were of particular importance.

Later, the qadis became exceptionally occupied with legal affairs. To deal with the cases
at hand, judges grounded their judgments mainly on the Quran, on the sunan and on the
ray. To ground all the answers on the basis of the Quran was not likely to be achievable
task mainly because of broadness and general nature of its injunctions. During the whole
seventh century qadis were occupied mostly with the sunan to seek an answer for the legal
issue on the ground. The concept of sunan was pre-Islamic with the meaning to emulate the
normative conduct of the tribal leader in society, of the father in family and so forth. More
exactly, sunan before Islam were customs that formed the common law of the local people.
After the rise of Islam, the sunan of the Prophet, of his Companions, of the caliphs, of
other leading and exemplary figures in society were those sources whereby the qadis settled
disputes. Through the exemplary mode of conduct of those who were respectable people in
the community, the qadis were able to find out the meaning of the Quranic message. Thus,
the Sunna of the Prophet was just one of the sunan and had no exceptional status yet.

One more source of law was so called ra’y or personal opinion of the qadi. In general the
term ra’y denotes the exercise and outcome of a jurist’s individual reasoning in resolving a
legal question. This is very similar to the concept of ijtihad what is to be understood as legal
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reasoning and interpretation. It is not surprising that because of its highly individualistic
and rational nature, this source was criticized by the Quranic readers who were intensely
concerned about such kind of jeopardizing revelation. Despite that, the ra’y of a jurist was
that decisive source through which the judgments were delivered very often. For the qadis,
there was nothing harmful in the use of ra’y. It might be concluded that in the hands of
the qadis personal sense of justice consisted of the understanding of the Quran, of the
sunan and of capability to formulate personal opinion on the specific question. Either in
combination with the norms of the Quran and/or sunan or when all the sources were in
silence, the ra’y was significant source in the formulation of final judgment. For the Quran
readers it was not yet possible to curb this tendency because of the absence of the system in
law and because their popularity was not yet sufficient to challenge the ruling elite.

Could we say that Islamic judicial order of the seventh-eighth century somehow
confirms already mentioned appellation “palm-tree justice’, attributed to it by foreigners?
Perhaps no. Why? Because, as noted by K. El Fadl, from the beginning the precedents of
the Prophet and the Companions as well as the Quranic laws formed the cornerstone that
would eventually give rise to a specialized juristic culture in Islam.'! Although there was
no clear methodological system to derive law from revealed sources, the judges were aware
of the Quranic legal provisions which were of the highest position among all the sources.
Additionally, a variety of sunan practices, caliphal law and the concept of ra’y were those
instruments through which the substantial body of rulings was growing case after case. Of
course, the very derivation of legal rulings from the Quran and the other sources was far
from uniform and systematic. It was commonly asserted among qadis that ad hoc legal
rulings must be deduced in a way of combination of divine and human elements. Again, for
the Quran readers such rational thinking was of course a clear departure from the essence
of religious letter. All in all, from legal point of view, even the early formative period of
Islamic law, let alone the post-formative period or modern one, cannot be equated to the
supposed “palm-tree justice’”.

So far we have not considered the Sunna of the Prophet as a source of law. Important
to note that the question of the authority of the Sunna of the Prophet led to the changes
as in the creation of the theoretical basis of Islamic legal system so on the ground. As was
said, in the beginning, the Sunna of the Prophet was not somehow distinguished from a
number of other sunan. However, in a gradual manner, it came to be recognized as the
second source of Islamic law. By the tenth century, the authoritativeness of the Prophet
had become firmly deposited in the concept of Islamic law.'** There were several reasons
of this. Firstly, the Quran, the authority of which posed no doubt, established obligatory
obedience to the Prophet and his Sunna.'*®> With regard to the issue of obedience to God
and the Prophet, and the relationship between them, we may find at least thirteen verses in
the text of the Quran.'* Secondly, in the eighth century those who were occupied with the
studies of the Quran were no longer viewed as the Quranic readers. Gradually, they came
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to be viewed as the religious scholars and jurists who began to be particularly busy with
the transmitting Prophetic material relating to his traditions. Why it was necessary? The
scholars and qadis were to understand how one or another Quranic provision was relevant
to a concrete case at hand and Prophetic Sunna here could have played ultimate role. As
the text of the Quran was often too general to derive an answer, the scholars believed that
the words and actions of the Prophet were able to generate all the answers how to consider
one or another Quranic verse on the ground. The interest in the Prophetic Sunna has
been growing not only from the side of the groups of religious scholars or judges. These
were followed by young students. Larger and larger groups of people were occupied with
interpretation of the Quran and Prophetic traditions. As in the mosque so in the streets
people participated in the discussions on these issues. A more careful look at this popular
activities reveals a striking moment. Religious knowledge which included law became a
business of the community of Muslims.

The religious scholars were occupied with one controversial issue related to the Prophetic
traditions. A plenty of time have passed from the death of the Prophet and reports about
his words and actions increased enormously. These reports symbolized the Sunna of the
Prophet. A hadith (plural: ahadith) is one of various reports describing the words, actions
and habits of the Prophet Muhammad. It became obvious that falsification of the Prophetic
traditions was widely spread. In other words, it appeared evident fact that the Prophetic
reports written by one or another man from ruling elite or the scholar sometimes totally
differed from the authentic actions and words of the Prophet. Particularly this became
evident in the communities of Medina where the memories about the Prophet were still
alive. The masses of supposed Prophetic reports were in contradiction to the memory and
practice of such communities. As a result of this, a number of religious scholars turned
their attention to the collecting of the authentic Prophetic reports.

The main task was to establish the reliable chain through which one or another
Prophetic saying or action could have been confirmed. The chain was aimed to prove the
authenticity of the Prophetic report. In fact, the chain had to begin with the latest authority
and to go back to a Companion who was a witness of the Prophet’s saying or action. This
transmission had to be uninterrupted and made on the authority of an eye or ear witness,
and all the transmitters were to be reliable.!® If the Prophetic report passed such a test, the
scholars were satisfied and it obtained a confirmation as authentic one. In the ninth century
a huge number of authentic reports was collected. Overall, six compilations of thousands
of authentic reports became recognized. These six books may be described as an attempt
to delineate in written form what was, at that time, considered to be the text of the Sunna
of the Prophet. This is not to say that just after the compilations were made, they were
recognized. To the contrary, the two collections of al-Bukhari and of Muslim as the most
authoritative works were not recognized until the beginning of the eleventh century.

The whole region around Mecca and Medina was more or less preoccupied with the
collecting of the Prophetic reports which was believed to be the only source of religious law
alongside the Quran. These religious scholars were called the representatives of the Prophetic
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traditions. Whereas the scholars in Iraq were more cautious regarding the Prophetic Sunna
as a source of Islamic law. For them, the fact of falsification of Prophetic traditions was too
wide to be ignored and, as a result, they preferred to use rational methods to derive law
from the Quran. According to them, the concept of ra’y was to remain the key instrument
in the process of legal interpretation of the Quran. Talking about the Sunna of the Prophet,
they disagreed to use unreliable Prophetic traditions as the sources of Islamic law. Instead
of that, they were particularly in favour to use such ijtihadic forms as reasoning by analogy
(qiyas) or juridical preference (istihsan). This is why Iraqi religious scholars were called
representatives of human reasoning. In this light, two camps of thought, the supporters of
the Prophetic traditions and those who were dealing with traditions in a more rational way,
found themselves in a growing tension. This is not a cause to divide these camps strictly
into the rationalists and traditionalists as both were in favour to practice rational methods
and to regard the Quran as the main source of law in the interpretation of Islamic law. The
main difference lied in the way of looking into the Prophetic reports. As noted by J. Auda,
the two schools represented two alternative methodologies of applying the scripts.'*

If in the end of the eighth century it was popular to belong to either of the waves of
religious thought, in the end of the ninth century the majority of scholars combined
both attitudes towards religious law. While the majority of Muslims were participants of
the popular discussions led by the scholars, the qadi institution began to be negatively
associated with the formal building of the court established by the rulers. In other words, if
in the beginning they occupied a place of community’s leaders, gradually the qadis came to
be viewed as the representers of the power of ruler. The rulers had a right to appoint judges
and to pay their salaries and this kind of dependency was closely related to the decreasing
of popularity of judges. Meanwhile, the self-regulating and independent groups of religious
scholars underwent the best times. Leading figures of the scholarly community were pious
religious people interested in Islamic theology and Sharia law. These were already regarded
not so much as Quran readers but rather as the religious scholars capable to interpret the
sources and to derive law from them. This is not to say that none of judges belonged to the
scholarly community or that scholars were not appointed as judges. What is necessary to
note is that the centre of power of the construction of Islamic law gradually passed into
the hands of religious scholars who at that time were specialists in theology and law at the
same time.

The events that took place later mark the turning point in the history of Islamic legal
development. The supporters of the Prophetic traditions came to be in opposition to any kind
of human interference into the formulation of Islamic law. They disapproved of analogical
reasoning in the derivation of law from the sources and rejected its use. As was said by L.
Khaldun, they restricted the sources of the law to the texts and the general consensus.'”” For
those who tended to think in a more rational way, this was the red line. The Abbasid caliph
al-Mamun instituted a purge of traditionalists’ beliefs from the empire’s corps of judges.
The Inquisition (Mihna), pursued by the caliph and rationalist scholars was about whether
or not the Quran was created, but perhaps even more about the role of human reason in
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interpreting divine texts.'*® The torture, imprisonment and humiliation of the leaders only
increased the enmity between the scholars of Prophetic traditions and the supporters of
opinion (reasoning) who were mainly Hanafi scholars. This inquisition was mainly directed
at those people who claimed to be the upholders of the Prophet’s Sunna. Eventually, the
rationalist camp was defeated and the pretention of the centrality of human reasoning was
refused for a long period of time. This will be apparent in the chosen direction to construct
usul al-figh through which the further course of Islamic legal interpretation was set on the
ground.

Paradoxically, the advocates of the Prophetic traditions were too rigorous under
the influence of Ibn Hanbal and the advocates of reasoning, headed by the caliphs and
the majority of Hanafites, were too liberal for the Muslim community of Islam. For the
majority of Muslims neither extreme stance was regarded as appropriate. It was the mid-
point between the two movements that constituted the normative position of the majority;
and it was from this centrist position that Sunnism, the religious and legal ideology of the
majority of Muslims, was to emerge.'®. As a result, human reasoning came to be limited
to the language of revealed texts of the Quran and the Sunna of the Prophet. The Great
synthesis between traditionalism and rationalism found its expression in theoretical terms
by the emergence of usul al-figh in the limits of which four major Sunni doctrinal schools
emerged on the scene. Examination of these two major developments is of huge importance
to capture the pulse of Islamic law in the formative period and its further evolutionary
process.

To conclude, although legal field was in its infancy throughout the first centuries
after the Prophet, the emergence of judiciary or, more precisely, of the qadi institution
was the first step towards the formation of Islamic law. Judges’ law was based first of all
on the prevailing customary practices of the old order. Additionally, the Quranic legal
instructions, sunan and, eventually, individual legal reasoning of the judges were the
sources through which the growing amount of ad hoc judgments emerged on the scene.
If in the beginning it was judges’ law, in the second part of the formative period Islamic
law is to be regarded as the result of activities of religious scholars. K. El Fadl is assured
that, although Muslims debated and fought over who become the repository of legitimate
authority after the Prophet, the most serious and formidable candidate had emerged as a
coherent and systematic contender: the law of God, the Sharia, as constructed, articulated,
and represented by a specialized body of professionals known as the scholarly jurists.'”
After being Islamized, the law in Islam came to be systematized and these achievements
belong first of all to the scholarly community. All religious scholars agreed to build up the
corpus juris of Islamic law on the basis of the usul al-figh or the methodological theory of
sources. In this way, the early ad hoc decisions of the qadis were incorporated into and
gradually replaced by the law manuals of religious scholars.

The problem is that if the law of the qadis emanated directly from the actual practice on
the ground, the growing amount of scholarly made rules being the result of hypothetical
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contemplation lacked the colour of social pulse. It may be said that through the shift from
judges to the scholars as the central figures in the construction of Islamic law, the process
became too focused on the theory rather than on the practice. For the majority of religious
scholars, the process of interpretation and adaptation of Islamic law was completed with
the crystallization of the legal manuals of scholarly made rules.'”" Whereas for the early
qadis adaptation of Islamic law was never-ending process. In any case, the very process
of fixing Islamic law in the manuals of scholarly made rules also signified its capability to
be adaptable. To derive Islamic law from the sources and to fix it in the scholarly figh law
manuals had a meaning to adapt it to the particular context and time.

2.1.2. The theory of sources (Usul al-figh)

Usul al-figh, literally roots/sources of law, has many appellations among scholars. In
this dissertation this theoretical construction will be usually called “the theory of sources”
because of two reasons. First, it is a methodological framework to derive law from the
evidences written explicitly or implicitly in the sources. Second, this is all about Islamic
legal sources and their hierarchical order. In short, usul al-figh deals with source evidences
and how legal rulings are derived from it, as well as with the status of jurists and scholars
who derives such rulings.'”> There was no systematic attempt to create the theory to derive
law from the language of revelation till Muhammad Idris al-Shafii (767-820. By his time
Islamic law was extensive but uncoordinated, reflecting differing local needs and tastes.'”
Through mechanism of usul al-figh, al-Shafii suggested a systematic way how to derive
figh law from the Sharia law. If to say more exactly, al-Shafii posed an idea that the entire
legal system can be discovered in the divinely revealed texts. All what was necessary is to
concentrate attention to the language of the Quran, to give the status of the second source
to the Sunna of the Prophet through which most of the Quran becomes understandable,
and to fix consensus and giyas (analogical reasoning) in the hierarchy of the sources just
after the Quran and Sunna. As many of the things that happened after the Prophet were not
included in the established texts'”, the consensus and analogical reasoning were necessary
to respond to the changing requirements on the ground and al-Shafii knew it very well.
Therefore, the whole idea of al-Shafii lied in the combination of revelation, language and
law. Of course, this is not to say that with the emergence of the theory of al-Shafii, it at
once received the widespread recognition among scholars. It was unreasonable to expect to
have kind of rapid consensus, but in a long run al-Shafii’s theory, albeit modified by one or
another group of scholars in a particular fashion, came to be recognized within the whole
scholarly community.
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Al-Shafii’s methodology is aimed at prescribing how a scholar must derive law from the
sources of divine nature. According to M. Kamali, the purpose of usul al-figh is to help the
jurist to obtain an adequate knowledge of the sources of Sharia law and of the methods
of juristic deduction and inference.'”” Four sources of Sharia law, namely, the Quran, the
Sunna of the Prophet, consensus and qiyas are enumerated as the roots of law under the
theory suggested by al-Shafii. According to M. Kamali, all these divine and rational sources
stem from the Quranic text, especially, from the Quranic verse (4:59). If the status of the
Quran and the Sunna of the Prophet are recognized without any hesitation within scholarly
community, the consensus and qgiyas as the sources of rational nature posed a number of
questions. But for al-Shafii, the law also stems from the consensus among scholars. For
him, consensus regarding five pillars of Islam is to be reached by Muslim community as
a whole. The most contested issue was related to the scope of human legal reasoning and
interpretation (ijtihad). Here, al-Shafii suggested to equate it with giyas (analogy) by saying
that ijtihad is possible only in a form of analogical reasoning. From today’s perspective,
to view ijtihad solely in a form of analogical reasoning is to restrict it to a large degree.
However, in the formative period when there were a number of opposing opinions
regarding ijtihad, to achieve consensus on it, albeit in a sole form of analogical reasoning,
was a great victory in the efforts to combine divine and human elements in the process of
Islamic legal interpretation. It needs to be emphasized that analogical reasoning was that
channel through which Islamic law was able to be linked to the reality, thus, to preserve its
core feature of adaptability.

It needs to be indicated that usul al-figh not only provides exact explanation of the
potentiality and limits of the enumerated four sources. Also, it establishes clear hierarchical
order whereby the Quran is on the top and the Sunna of the Prophet takes the second place
in the hierarchy. Both sources are recognized to be of divine nature. The Quran for Muslims
delivers the message of God, whereas the Sunna of the Prophet is the interpretation of
the first order of that message. In the case when two primary sources deliver no answer
or evidences to a legal question at hand, the interpreter must find out if there was no
consensus on the matter. If no, then, according to the theory of sources, the interpreter
may use his personal legal reasoning. But only in a form of analogical reasoning. Overall,
this played a crucial role by giving the interpreter methodological tools to derive figh from
the Sharia. In addition to four enumerated sources, there are supplementary sources which
are considered differently according to the different schools of law. Alongside the custom as
a source, all other sources are rather the forms of ijtihad than sources as such. Four official
Sunni schools of figh mostly differed in their views to the forms of ijtihad. As may be
expected, Shafii School of figh was in favour of the ijtihad solely made in a form of analogy.
Whereas Hanafi school of figh takes into consideration more forms. On the sources and
figh schools, we will continue our discussion in the Chapter Three and Chapter Four.

Throughout the ninth and tenth centuries legal theorists were divided into more or less
united camps. Theology-oriented and law-oriented theorists of law preferred, respectively,
to emphasize the importance of stability of divinely revealed message and to maximize
the significance of law in the revelation. A broad consensus on the principal issues of legal
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hermeneutics was reached only by the middle of eleventh century when all four Sunni
official legal schools agreed to ground the further process of Islamic legal construction on
the law-oriented hermeneutical theory.'” In this light, al-Shafii’s theory was extended and
modified. Thus, only in a long run, al-Shafii’s theory was to become the fundamental basis
of all later theories of law, which were elaborated under the theory of usul al-figh.

What was the raison detre of the usul al-figh? According to A. Shamsy, this classical
legal theory represents the primary site for theorizing the relationship of the Muslim
community to revelation and the sacred past.'”” Of course, it also enabled scholar jurists
to derive figh rules from the revealed sources. The official reason was that it was aimed to
systematize law and to save it from the possible chaos. Bearing in mind that the usul al-
figh was established in the ninth century and throughout the tenth century it was already
applied, it is hard to resist a sense that the methodological system was also created to
justify already existing law made by the gadis. The substantive law which was formulated
by the qadis and the scholar jurists till the emergence of the theory of sources must have
been explained in retrospective manner and usul al-figh here probably served as suitable
mechanism. It is very likely that rational theory of usul al-figh was also aimed to divinize
figh law in a way of making very close link between scholarly constructed law and divine
texts. Because of this link, the religious scholars began to construct religious law rather
than simply human, thus, fallible law. To divinize law, if to speak in concrete terms, is to
make it workable in a system and at the same time unquestionable because of the authority
of the Quran, the word of God. In any case, the very theory of sources is undoubtedly
rational creation of the early learned men. Neither the Quran nor the Sunna of the Prophet
speak of a concrete Islamic legal theory or system. Thus, any rational construction may be
reconsidered and reconstructed. This stems not only from its rational nature, but also from
the very idea of usul al-figh that divinely revealed language is ambiguous, thus, flexible for
the reinterpretation at different times.

Let us return now to the study of the theory of usul al-figh. The work named al-Risala of
al-Shafii was the first on the usul al-figh in Islamic legal history. The word al-Risala means
an epistle or a communication in writing made to an absent person. Although this is true
that in reality al-Risala was written mainly to defend the overriding authority of the Sunna
of the Prophet,'”® the main al-Shafii’s contribution rests in showing that the entire Islamic
legal system can be discovered in the Quranic language which is mostly ambiguous, thus,
inseparable from the process of interpretation. Here, we are to embark on the book of al-
Risala in order to explore the usul al-figh at a greater length. The core idea of bayan which
gave a clue to create the whole theory of sources here is of particular significance. In the
following section, the question to be answered is how the idea of bayan was understood by
al-Shafii in his early masterpiece. The idea of bayan is a clue to understand how religion and
law came to united in the task to create the system of Islamic law and how Islamic law as a
result of such unity obtained a chance to be adapted on the ground.
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2.1.2.1. The key idea of bayan to construct the theory of sources

Al-Shafii had a mission to negotiate the problematic relationship between legal rules and
revealed texts,'”” or figh law and the Sharia law. To solve this key issue, he turned attention
to the ambiguity of language of divinely revealed sources. By ambiguity of language we
are not to say that divine textual sources are ambiguous. Rather, ambiguity as a feature
here is related exclusively to the provisions of legal quality in the Quranic text. If one has
a task of interpreting and extending the texts of divine origins, he must have access to the
legal information written in the form of language, either clear or ambiguous. The Pandora’s
Box opens when one realizes that the majority of the texts of legal quality are expressed in
ambiguous language. As a result, the process of interpretation to clarify the textual ground
comes to be indispensable. To sum up, D. Vishanoft accurately expressed the matter by
saying that ambiguity of language makes it possible to regard revelation like “a jigsaw
puzzle”. In the interpretive process that al-Shafii imagined and illustrated in his al-Risala,
the interpreter already has a general idea of what the law should look like: it is pictured on
the box, so to speak, and it should be possible to create a similar picture by fitting together
the pieces of revelation.'®

The al-Shafii’s predominant idea is that God’s guidance lies in the Book which contains,
explicitly or implicitly, the entire law. Bearing in mind that the text does not provide law in
detail what al-Shafii perfectly knew, the statement that the Quran contains the entire law
looks like as if it were from the sphere of imagination. However the gap between imagination
and reality may be filled by one methodological step. To fill it, al-Shafii suggested the key
concept of bayan.”®! Bayan literally means “to make something clear”. For al-Shafii, divine
revelation is bayan, thus, it clearly delivers all the legal meaning one could ever need.
The bayan, according to al-Shafii, has two meanings and both of them are of particular
importance to capture the very essence of usul al-figh. Here, we are to clarify both meanings.

With regard to the first meaning of bayan, the text of al-Risala enumerates four types
of bayan by which the Quran reveals the law.’®> What is noticeable is that all four types are
delivered in a clear order whereby only if upper in the grade type fails to give an answer,
one may pass on the further one. First, in a number of instances the Quran makes clear an
obligation or prohibition in the text. Alongside the explicit prohibitions of adultery or the
drinking of wine, al-Shafii mentions obligations to pay the alms tax, to observe the fast and
so on.' To take but some more examples from the text of the Quran, we can refer to the
prohibition to have more than four wives, the prohibition to marry the daughters of sister
or the obligation to sign the contracts of loan in the written form. Second, when Quranic
text is unclear on the issue at hand, the Sunna of the Prophet is to be tested in order to find
out if it explains vague provisions of the Quran. For instance, the Quran impose the duty
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to pray without specifying when or the obligation to pay the alms tax is prescribed without
mentioning the specific amount. In these cases, the Sunna of the Prophet clarifies the time of
prayer as well as the amount of alms tax. Third, when there is no clear stipulation in the text
of the Quran and there is no unclear one that could be explained and clarified by the Sunna
of the Prophet, Prophetic traditions on the matter are to be regarded as an elaboration.
In such instances, the Sunna of the Prophet plays the role of the separate source of law.
According to al-Shafii, this stems from the very text of the Quran where the obedience to
the Prophet and recourse to his decision is established.'® Fourth, when even the Sunna
of the Prophet does not provide an answer, one must seek an answer through ijtihad or
personal reasoning. To illustrate this, the text of al-Risala speaks of the God’s command
to face the Sacred Mosque in prayer.'™® When there is no possibility to turn the face in its
direction, one may determine that direction through his personal reasoning. Thus, all four
types of bayan are presented in al-Risala as ways in which the Quran itself reveals the law.
In D. Vishanoff’s words, every rule, even if it is known only with the help of Sunna or by
personal reasoning, is actually imposed or even “made clear” by the Quran itself.'®

Two preliminary conclusions can be made here. One point is that by imagining revealed
law, al-Shafii established a link between law and revelation. The whole legal system came to
be associated with the Quran which reveals that law. If the text of the Quran gives no clarity
of a legal issue, the link may be established in a way of the Quranic interpretation based
on the Sunna of the Prophet and ijtihad. Another point is that such vision embraces all
the prevailing viewpoints on the ground. The literalists who saw a sole basis for law in the
text of the Quran, the supporters of the Prophetic traditions, and those who saw rational
element indispensable in the construction of Islamic law, all were to be satisfied with usul
al-figh. As we understand, the main idea of al-Shafii was that all law is grounded in the
Quran because this text reveals law relying on the Prophetic Sunna and ijtihad. Till now we
can call it a promising abstract idea. However, for D. Vishanoff, this correlation between
law and revelation is far from obvious and perfect.'” The problem lied in the absence
of the clarity whether such imagined revealed law can exist in reality. Rare instances of
correspondence between specific laws and specific Quranic texts, sometimes because the
reports of the Prophet were simply invented to justify those laws, did not give much of hope
to find a way from a deadlock. Al-Shafii obtained the name of the architect of usul al-figh
by no means without reason. His theory had an answer and the second meaning of bayan
was to fulfil this function.

Alongside the four ways in which the Quran reveals or makes law clear, al-Risala speaks
of the second meaning of bayan consisting of five ways in which the very legal meaning of
the Quran can be made clear with the help of other evidences. Only at first glance one may
find two meanings of bayan similar. In fact, the heart of the matter is that the first meaning
of bayan was about revelation or revealed law and the second is about interpretation itself
or interpretational ways to make clear revealed law. It was not enough to convey the general
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idea that all law is Quranic. Rather, there was a need to suggest how the revealed law can
be made clear in a way of interpretation in order to clarify the legal message of revelation.
The first meaning of bayan speaks of the idea of revealed law and the second suggests how
this law may be clarified with a help of evidences within one or another related text. As
D. Vishanoft rightly pointed out, the five inter-textual relationships define all the ways in
which an imagined interpreter can use one piece of evidence to interpret another, so that
together they dictate or justify an acceptable legal rule.'® Here, we need to expound the list
of five ways in which the revealed law can be clarified by other evidences.

First, a clear Quranic textual provision can be confirmed by another verse of the same
text. As the meaning is already clear from the text, the other text just confirms it and puts
nothing further to the meaning. Al-Shafii here wish to argue that not all divinely revealed
texts talking on the same issue are in conflict. What is suggested is that two texts should be
regarded as confirming or particularizing rather than contradicting or abrogating. The text
of al-Risala gives several examples of this type of bayan.'"™ One example is related to the
verse 2:196 which prescribes fasting for three days followed by seven days, and then states
that this makes ten full days.

Second, although the text of Quran may be clear enough, it can still be detailed
and modified by another Quranic text. As the example al-Shafii takes the concept of
inheritance.”® Two Quranic verses 4:11 and 4:12 must be taken into consideration. The
former one prescribes precise shares of inheritance. The latter clarifies that the shares are
to be calculated after payment of bequests and debts so that no loss is caused to anyone.
Causing harm in this way is considered a major sin.'”! Important to mention that specific
rulings regarding inheritance and bequests in various schools of figh are based on
different interpretations what will be explored in the following chapters. Why this type
of interpretation is important for al-Shafii? Obviously, the essence lies in the idea that the
clarity of a text does not make it immune to reinterpretation. Despite the degree of clarity,
a text may be clarified by the other evidence written in the different verses of the Quran.

Third, because the text of the Quran is far from being detailed code of law, it needs to be
clarified by the other text. For al-Shafii, the clarification comes with the Prophetic reports.
To illustrate, the text of al-Risala takes into account the issue of prayer. The Quranic verse
4:103 says that prayer for the believers is prescribed for specific times without delivering
more details on the issue. This is specified clearly by the tongue of the Prophet by clarifying
the required number of prayers, their times and the modes of their performances.'”* As
apparent from this example and from the whole text of al-Risala, al-Shafii’s system of
hermeneutics is inseparable from the idea that the Quran and the Sunna of the Prophet are
twin sources of divine nature.

Fourth, in case when the Quran is silent and no relation between the divine texts can be
established, the Prophetic report can be regarded as the only achievable source to answer
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to a legal question. For those who doubt about such a position to attribute high status for
the Prophetic reports, al-Shafii suggests to take a look into the numerous of the Quranic
verses whereby it is prescribed obedience to the Prophet. According to him, everything in
the Sunna of the Prophet is a clear explanation for the divine communication in the Book
of God.” In this light, the Prophetic reports are to be found in the same hermeneutical
position as Quranic verses.

Fifth, when neither the Quran nor the Prophetic reports deliver a legal answer, non-
textual sources may deliver the wishful outcome to the case at hand. Here, we find
nothing less than the recognition of the ijtihad in a form of analogy as possible source of
evidences. Thus, to al-Shafii, ijtihad can clarify revealed law, as long as that reasoning can
be considered an extrapolation from some divinely revealed text. As noted by al-Shafii, no
one at all should give an opinion on a specific legal matter by merely saying: It is permitted
or prohibited, unless he is certain of legal knowledge, and this knowledge must be based on
the Quran and the Sunna, or derived from consensus and giyas or (analogy).'** Apparently
from the mentioned, human legal reasoning in a form of analogy receives green light to
serve as a source of law. Truth, any kind of analogical reasoning is to be constrained by the
divinely revealed texts. The text of al-Risala is strict about this by noting that analogy is
the method of reasoning through which indications are sought from parallel precedents in
the Quran or the Sunna of the Prophet and the analogy’s conformity to precedents should
be based on two conditions: the first is that God or the Prophet have either prohibited a
certain act by an explicit text in the Quran and the Sunna or permitted it by an implied
reason. If such a reason is found in the absence of a specific divinely revealed text, the act
should be prohibited or permitted in conformity with the implied reason of permission or
prohibition; the second is that we may find a certain act analogous to only one aspect of a
certain precedent and analogous to another aspect of another precedent, but neither the
latter nor the former provides a close analogy.'””

Apparently, these five ways according to which the revealed law can be made clear are
closely linked to the four ways in which the Quran reveals law. Again, how? Revelation
and law becomes connected in a twofold argument: the Quran reveals law which is to
be made clear through the inter-textual interpretation. On the one hand, al-Shafii limits
the interpreter and the whole Islamic legal discourse in the dimension of sacred texts. On
the other, he encourages the interpreter to depart from the apparent meaning of revealed
texts with a condition to justify any departure through a vast range of evidences. Simply
speaking, when the revealed text is not detailed enough to answer a legal question, other
texts or, more exactly, their evidences provide the necessary detail. This is how the Quran
makes clear the law and the Quranic legal meaning can be made clear.

In addition to the twofold concept of bayan, al-Shafii clarifies what needs to be known
for the interpreter in order to be qualified to interpret the revealed law. The text of al-Risala
enumerates five themes with which one must be familiar. One must realize the importance of
Arabic language richness. It enables al-Shafii to ground his arguments concerning the whole
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process of Islamic legal interpretation in the very ambiguous language which delivers the
answers of legal nature. Further, the concept of abrogation must be kept in mind. According
to this, a set of texts abrogates the other texts due to the fact that they were revealed later.
Also, one must understand that legal force of the Quranic provisions is different. Alongside
prohibitions and obligations, there is a number of advises or recommendations. What is of
particular importance for al-Shafii is that the interpreter of the revealed text must be aware
with all the ways in which the Prophet’s Sunna can extend, elaborate, or otherwise make
clear the legal meaning of the Quran. The last but not least, one must know the Quran’s
examples which direct people to obedience and clarify how to avoid disobedience.

Whether al-Shafii clarified what he meant by regarding Quranic language highly
ambiguous? The long quotation of al-Risala helps to enumerate a number of concepts:
“God has addressed His Book to the Arabs in their tongue in accordance with the meanings
known to them. Included in the words “in accordance with the meaning they know” was
the extensiveness of their tongue. It is God’s divine disposition to express something, part of
which is literally general which is intended to be obviously general with the first part of the
phrase not needing the second. Something “literally general” means that the concept of the
particular is included in the general; that is indicated by some of the words expressed. Also
“literally general” means only what is particular, with the word literally recognized in its
context to mean what is not literally so. Knowledge of all of this is to be found either in the
beginning of what is said or in the middle or at the end. The Arabs may begin the subject of
a speech whose first word makes the last clear; and they may begin a speech whose last word
makes the first clear. And they may speak about a certain subject, in which they indicate
the meaning - just as gestures indicate — without clarifying it with words. To them this kind
of speech is of the highest order which only their learned understand, not those who are
unlearned. They also call a certain object by several names, and one word may have several
meanings”'*® Al-Shafii mentions here a number of the kinds of ambiguity and five of them
were enumerated by D. Vishanoff: generality and particularity, transgressive usage, indirect
reference, synonymy and homonymy."” Thus, for al-Shafii, ambiguity of the Quranic text
is far from being problematic issue. Rather, ambiguity of the text enables the qualified
interpreter to use his hermeneutical tools in order to bring into the light a legal answer from
the divinely revealed law. Ambiguity, after all, means interpretive flexibility, and flexibility
means that a given set of texts can be used to support a variety of legal opinions.

Only after a period of discussions and debates among Sunni theorists with, at one
extreme, theology-oriented and law-oriented attitudes, in another, the theory of usul al-
figh was taken into consideration in unanimous way. According to D. Vishanoft, for the
next two centuries after al-Shafii time, Sunni legal theorists were torn between four rival
hermeneutical systems, embodying four profoundly different conceptions of the nature of
law, the nature of God’s speech, and the epistemological relationship between them.'® In
the very end of the formative period, one hermeneutic paradigm became acknowledged
by the majority of the participants in the debates and other alternatives have disappeared
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from the scene. One hermeneutical project came to be the best choice for the majority of
scholar jurists and all Sunni legal schools agreed to base their legal theories on the so called
law-oriented hermeneutical paradigm. Strictly speaking, the law-oriented interpretational
paradigm was to achieve two main tasks. They are perfectly summarized by D. Vishanoff:
to maximize the power to derive as much definite legal meaning as possible from revealed
language, and to maximize flexibility to clarify that meaning as needed to correlate it with
a coherent legal system.” In the theory of usul al-figh, al-Shafii mainly concentrated on
the latter, while later legal theorists who were the supporters of the law-oriented turned
particular interest to the extension of legal meaning of divinely revealed language. The
triumph of the law-oriented paradigm was a watershed in the development of Islamic legal
theory, because, as stated by D. Vishanoft, it guaranteed that scholars of law would always
be able to imagine their systems of legal rules as revealed and thus divinely authoritative,
even as they continued to adapt those laws to changing social contexts.”” It remained
the cornerstone of post-formative and contemporary Islamic legal theory in each of four
official Sunni schools of figh law, namely, Hanafi, Maliki, Shafii and Hanbali. Certainly, all
these schools differed in the recognition of additional sources of law.

On the basis of bayan al-Shafii grounded all law in the Quran which, because of its
ambiguous language of legal nature, was to be clarified by interpretation. On the one hand,
the interpreter became limited by the divinely revealed texts, while on the other, he preserved
a great degree of a space for the departure through the process of interpretation by invoking
other texts to find necessary evidences. It seems that the interpreters were encouraged to
speak louder than divinely revealed words might speak but at the same time in the limits
of these words. As is evident from the history of Islamic law, there can be but one step
from the imagined revealed law to the imagined freedom of the interpreter. This is exactly
what has happened when the tendency to identify views with the official doctrine of school
became prevailing and obligatory. It was frequently opposed to that of individual jurists.?!
By imagined freedom we refer to the concept of taglid or blind imitation of humanly made
law precedents which came to be acknowledged as the dominant legal course of all four
Sunni schools in the whole post-formative period till the very beginning of modern era.

With al-Shafii’s imagined divinely revealed law and with the formulation of law-oriented
hermeneutical paradigm, the so called “closure of the doors of ijtihad” gradually emerged
on the ground. The era of blind imitation of figh doctrines of the selected schools came to
be regarded as a normal practice. Ijtihad was restricted in the limits of the legal doctrines
of the schools. Instead of the direct interpretation of divinely revealed sources, the further
process of interpretation and derivation of legal rules was to be limited in the prevailing
understanding of Islamic law in one or another school of figh. This is what we meant by
saying that from the imagined revealed law till the imagined freedom may be just one step.
Jjtihad as the very idea of development in Islam came to be superseded by the rationally
created idea that all law must be based on the figh doctrine. While about this phenomenon
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we are to talk later on, here we need to devote some attention to the creation of the schools
of figh law in Sunni world. Law and the schools of figh law had historically proved much
more permanent than the programs or policies of any particular state or government.?
Schools of figh law are closely related to the theory of usul al-figh because gradually all
four official Sunni schools of figh began to ground their methodological doctrines on the
basis of the theory of al-Shafii. With some differences on the question of supplementary
sources, religious scholars from all schools gradually restricted use of ijtihad. Our question
here is related to the stages of development during which individual religious scholars
became the members of doctrinal schools of figh law. Bearing in mind that in the period
between eleventh and nineteenth centuries all law in Islam was constructed in the limits
of scholarly constructed legal precedents, the issue of schools and their doctrines becomes
more important.

2.1.3. The birth of schools of law

By the end of the formative period of Islamic law, the formation of doctrinal legal schools
marked one more huge development in the history of Islamic law. As stated by W. Hallagq,
two stages of development preceded and paved the way for the rise of the doctrinal schools:
the first was the stage of study circles and the second, the stage of the personal schools.”®
The early interest in the discussion on law was maintained within the so called “study
circles” A number of ordinary people found themselves interested in the general principles
of Islam and in the Quran. We are talking about the early eighth century, when discussions
were already directed by the teachers. Later on, the substantive law became more systematic
and the religious scholars began to develop their legal assumptions. Individual conceptions
of law were challenged in the debates within study circles. Men were the students of more
than one or two study circles in the same local area. The most curious began to travel to
other cities in order to obtain more knowledge on one or other legal question, or the field
of law. Teachers of the study circles suggested their understanding of law. When we say
that in the beginning the judges were mostly relied on their personal sense of justice, we
are to note that they came from different study circles and their knowledge of law was very
different. In the end of the eighth century, the term madhhab already meant a group of
students, legists, judges and jurists who had adopted the doctrine of a particular leading
teacher and this phenomenon is called “a personal school”?** Such leading scholars as Abu
Hanifa, al-Shafii or Malik were very famous teachers around whom personal schools were
established. By personal schools we mean more the growing group of people adhering to
unique legal doctrine and having one leading teacher then the school as we understand
today. In this stage to change the personal school or adopt a combination of legal doctrines
of a number of schools was still usual thing. In a long run, it had become a norm to refer to
the only one legal thought. The emergence of doctrinal schools was under the way.
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The self-regulating entities which evolved from the study circles to the personal schools
and, eventually came to be regarded as doctrinal schools. W. Hallaq enumerates a number
of characteristics that was inseparable from the doctrinal schools and belonging to them:
the doctrinal school was a collective, authoritative and authorized entity; it has its own legal
methodology and substantive principles it adopted; the doctrinal school was defined by its
substantive boundaries, namely, by a certain body of law and methodological principles that
clearly identified the outer limits of the school as a collective entity; loyalty was a defining
feature of both the school itself and the careers of its members.?*® The leading figure or a
founder of the school played extremely important role in the formation and survival of the
doctrinal school. Of all the leaders of personal schools - only four were raised to the level
of the founder of a doctrinal school, namely, Abu Hanifa, Malik, Shafii and Ibn Hanbal.
With the exception of the Zahirite School, no more Sunni schools reached the level of
doctrinal school. The survived four doctrinal Sunni schools were born in distinct regions
of Muslim lands and these entities were occupied with the construction of practice-based
figh law system. The doctrinal schools were called under the name of the leading figures.
Till this day there are four official Sunni schools of figh, namely, Hanafi, Maliki, Shafii
and Hanbali schools. The founders of the first three schools were highly qualified religious
scholars and jurists, whereas Ibn Hanbal was exclusively concerned with the collection of
Prophetic reports. Alongside the founding leader, schools were occupied with the question
of successors who would continue doctrinal development of the school.

To sum up, the formative period was decisive because major developments made Islamic
law matured. At the same time, al-Shafii’s imagined interpreter of the formative period made
imagined divinely revealed law somehow detached from the pulse of social development.
How? By trapping it in the doctrinal limits of schools of figh law. Unquestionable and
untouchable revealed law came to be nothing more than scholarly made law (figh law).
As scholarly constructed law became closely linked with revelation, it received another
kind of authority. By grounding law in the revelation, they attributed to Islamic law divine
authority. By divinizing scholarly formulated law, a scholarly community made it the
consisting part of Muslim’s identity not only for the generation of the early time but also
for the subsequent ones. In the eyes of ordinary Muslims, figh law came to be equated
with Sharia law. Or, a particular humanly made interpretation of the sources with the very
sources. In this light, Islamic law obtained such a force that it was able to serve its functions
in the absence of ruling dynasty or government.

2.2. Post-formative period of Islamic law

Jjtihad as free independent thinking based on reason®* in one or another form flourished
in the formative period of Islamic law. By ijtihad we mean here human legal reasoning as a
means through which scholars were able to derive law from divine sources. As was clearly
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noticed, without it Islamic law can be reduced to a state of immobility.”” Even more, any
kind of intention to restrict or deny it, is tantamount to negate one of the main ideas
written in the Quran. Despite that, an agreement of four official Sunni schools of figh
gave rise to the era of taqlid (imitation) which with some breaks continued to conduct the
course of Islamic law till the very beginning of the nineteenth century. In the words of J.
Auda, in this era the ‘scripts’ of the figh schools were practically given precedence over
the original scriptural sources of Islamic law.?”® Such a paradigmatic approach towards
the further construction of Islamic law prevailed throughout the whole post-formative
period. However, this does not mean that there were no scholarly attempts to reverse the
discourse set by orthodox Sunni schools. The methodological theory of maqasid al-Sharia
(purposes of the Sharia law) which was introduced by the individual scholars with the aim
to make Islamic law more adaptable in the light of changing time and social requirements
was that achievement which, albeit not on the day of its introduction, gave additional
strength for the process of derivation of Islamic law from the sources. Regarding the
problem of adaptability, our thesis is that both methodological constructions of usul al-
figh and of maqasid al-Sharia show how open and flexible Islamic law might be in its
sources and to what extent its adaptability remains in the hands of human interpreters.
This section is aimed to prove it through the study of the theory of maqasid al-Sharia as
the main achievement in the field of Islamic law in the post-formative period.

In order to explore the post-formative period, short blush into the context is necessary.
If under the Ummayad ruling (661-737) the scholarly community was truly independent
and this guaranteed to them the growth of popularity among the ordinary people, the
Abbasid rulers (737-1276) realized perfectly well that their authority strongly depends
on the relationship with the self-regulating community of scholars. As a sign of respect,
the Abbasid caliphs began to nominate scholars in the position of qadis. Although, in the
beginning scholars disagreed with such nominations, later on they realized that this might
enable them to start implementing the figh doctrines of their schools in social reality. From
about the tenth and eleventh century we might see that a part of the members of figh
schools became the members of the ruling establishment. Besides the right to construct
Islamic legal rules in theoretical dimension, now they were also responsible for the
enforcement of legal rulings. As a reaction to such practice, al-Ghazali cited the words of
the Prophet: “as long as the ulemas associate not with the rulers, they are the deputies of the
Prophets over their servants, but when they associate with rulers, they betray Prophets.?”
To say that scholars or ulemas obtained the power to somehow clarify politics of law would
be to underestimate the rulers. In fact, the religious scholars were consequently engaged
in their academic pursuits with little involvement in the business of government and the
rulers condoned this isolation under the umbrella of taqlid as it left rulers with initiative
and control over public affairs.*'® The rulers were aware of the fact that this is the best way
to maintain its authority over the religious people of Muslim lands. They started codifying
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the legal texts and declaring a particular figh doctrine as state’s law. The membership of the
guardians of Islam in the government helped the rulers to maintain their positions. It could
seem that all the sides were to be satisfied with a course of events, however, from about the
twelfth century new force emerged on the scene in Muslim lands.

The emergence of the Sufi movement of mystics brought a change in the attitudes
towards the ruling elite. Also to those who are in charge to implement that politics. The Sufis
were in favour with rejection of any kind of utilitarian interpretation of Islam. According
to Sufism, ruling dynasties and their governments cannot conduct the path of religion
because their main interest to maintain positions in the government. Obviously, the ruling
elite and scholar jurists were suspicious about the growing popular force of Sufism.*'!
According to B. Ghalioun, the reconciliation between Sufism and Muslim legalism was
made with the efforts of Abu Hamid al-Ghazali (1065-1111). In the eyes of ordinary
Muslims the Sufis came to be regarded as the spiritual leaders of Islam. Certainly, Muslims
continued to deal with their legal issues with religious scholars who were appointed not
only as judges but also as muftis to give non-binding legal opinions. However, their links
with the government and self-isolationist course to maintain themselves busy solely with
academic affairs increased the distance from the pulse of social life. Meanwhile, all the
questions of the faith, of the religious values shared among Muslims were addressed to
the Sufis. Gradually, the religious scholars found themselves obliged to recognize the
supremacy of the Sufis in order to retain their authority. This is why they tended to
associate themselves with the spiritual project of Sufism.?'? Interestingly, that the leaders
of reformative movements of eighteenth and nineteenth centuries will treat the victory of
Sufism over the hearts of ordinary Muslims as one of the core reasons of the decline of
Muslim civilization.?"* On the one hand, the Sufism made Islamic religion and its values
prevailing subject as in the public so private spheres. On the other hand, the stagnation in
the areas of law, public order, decision-making, public obligations was also evident. The
reaction was violent in the eighteenth century against the Sufism, its system and all the
expressions of cult a la Sufism. The Wahhabi ideas in the eighteenth century and Muslim
reformers in the nineteenth century changed the course of Islam and Islamic law in a
profound way. The change was seen as indispensable in order to make Islam and Islamic
law alive and consistent with modernity.

To return to the main subject, we should have in mind the end of the formative period
which coincides with the closure of the doors of ijtihad. This phenomenon is direct result
of the agreement among all four Sunni schools of figh law to limit the ijtihadic activities
of individual jurists. The limits were determined in the boundaries of the methodological
doctrines of figh schools. Imitation of the doctrine of selected school in the interpretation
and derivation of legal rules is what taqlid means. Whereas ijtihad is a legislative
function to derive legal rules from the divinely revealed sources. As compared to ijtihad,
the purpose of taqlid is to lay down a methodology for the jurists for discovering and
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applying the law in the light of already settled law.?* The extended form of taqlid was
introduced later according to which the jurists received a right to base his decision of
one of the doctrines of figh schools. In one or another way, the direct work with divinely
revealed sources ceased to be used in practice. This is how the jurists were to exercise their
functions throughout the whole post-formative period of Islamic law.

A change from a paradigm of ijtihad to a paradigm of taqlid gave rise for a number
of developments in law and legal science. What was the essence of the concept of taglid
in law and its influence on the activities of the individual jurists? The seeking point of
the scholarly community was to restrict ijtihadic activities of individual jurists by setting
methodological boundaries on the basis of established figh doctrines. Thus, the source of
law became figh of the selected official Sunni school of law rather than the very divinely
revealed sources. This particularisation of ijtihad confined the Muslim mind and taglid
eventually paralyzed its creative abilities.””® For those who saw the process of human
reasoning inseparable from the Quran and the Sunna of the Prophet, the innovatory
concept of taqlid to accept the legal statement of another scholar without demanding
evidences contradicted to the Islamic manner of seeking knowledge. According to T. al-
Alwani, taqlid cannot be regarded as an alternative to either revelation or science.?'® Only
directly though the revelation or through the ijtihadic activities for which the point of
departure is the revealed message the scholars should search for evidence.

There are different opinions about the concept of taqlid and whether the doors of
ijtihad were really closed. To W. Hallag’s mind, alongside the formulated figh doctrines
the mulftis (religious scholars responsible to give non-binding legal opinions) were those
qualified jurists who were entitled to exercise ijtihad in the era of taqlid. According to him,
the practice was such that any new case that arises must first be checked against those
relevant cases contained in the corpus of figh law; if no precedent is found then ijtihad
must be exercised and this was the function of mufti through fatwas.?’” From this, it is
likely that the process of further legal development was conducted by muftis. However, for
J. Auda, despite W. Hallaqg’s tracing of some remnants of independent ijtihad in various
schools, what is known as the ‘doors of ijtihad’ was closed.?’® Such scholars as J. Schacht
and N. Coulson added that the potential for change in Islamic law was minimized or even
eliminated in the post-formative period. For scholars who argue that creative juridical
thinking (ijtihad) continued to varying degrees even in the post-formative period, A. An-
Na'im affirms that there has not been any change in the basic structure and methodology
of Islamic law for a whole post-formative stage.?’” Obviously, such a long history of
unquestioning imitation seriously disrupted the natural growth of figh and arrested the
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efflorescence of ijtihad.” It seems that the scholars of figh schools who were regarded as
the guardians of Islam agreed to change a flexible nature of Islamic law. While it is not fair
to say that none of proposals of reform were suggested in the course of post-formative
period, the question is another, namely, that of quality. Can we speak of reformative ideas
of the post-formative period that made a considerable shift in reality? According to us,
one major reformative theory was suggested in the post-formative period which was
significant scientific achievement. However, it had to wait until the modern era to be truly
implemented.

The majority of scholars opted to imitate the predecessors from their respective schools,
while only a handful chose a different path and called for a complete ijtihad from the primary
sources that was independent of any school.?’ Reformative approach was introduced by
those scholars who insisted on the necessity to take far beyond the textual ground of the
divine sources. These scholars saw that the texts embrace more than meets one’s eye and the
key suggestion was to ground the reform on the spirit of Islamic law. In the beginning of
twelfth century al-Ghazali stated that the learned men should rely on their studies, rather
than on books or the blind acceptance of what one hears from others because only God,
the Prophet and his Companions should be emulated.?”? Instead of blind imitation and
simple acceptance of things of authority (taqlid), al-Ghazali insisted on the human legal
investigation and personal observation.?” In the further century Ishaq al-Shatibi proposed
his project of reformation by inviting to stay away from the ground of taqlid or following
another’s view without seeking supporting evidence and to make progress in Islamic law.?**
To prove that Islamic law is far from being static legal system because it adopts the idea of
flexibility whereby it can adjust itself according to changed circumstances,” the scholars
suggested a new religious methodology called the magqasid al-Sharia. As explains it one
scholar, the magqasid al-Sharia are the five ultimate principles reflecting the intentions of God
that the Sharia places before us as objectives or goals to be achieved.”* This methodological
theory reached its most mature stage in the time of al-Shatibi who till this day is known as
the author of comprehensive theory of maqasid al-Sharia.

The maqasid-based approach was that idea under which the whole Islamic legal
system was to be expanded in the post-formative period. The term ‘maqasid’ refers to a
purpose, objective, principle, intent or goal. Thus, maqasid of the Sharia are the objectives,
purposes, intents or goals behind the Islamic rulings. For some scholars it is an alternative
term to people’s interests and maslaha. Important to notice that the history of the ideas
that inner purposes or intents lie behind the Quranic and Prophetic injunctions goes back
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to the companions of the Prophet.””” After the era of Companions, the theory of maqasid
started its gradual evolution. It was not until the time of Ibrahim al-Shatibi (1320-1388)
that significant reformative theory was suggested. The very theory of maqasid will be
researched here through the ideas of al-Shatibi.

The scholarly approach from the time of al-Shafii remained rooted in the utilization
of words and sentences of the texts and what was beyond the text, it was confined to the
strict analogical reasoning. As noticed by T. al-Alwani, despite the passing of centuries,
the subject of usul al-figh has not developed a great deal: except in works of collation,
abridgment, interpretation and commentary, there has hardly been any significant new
contribution.”® To T. al-Alwani, the main contribution worth mentioning was that of
al-Shatibi relating to the objectives of Sharia and al-Shatibi’s contribution stands as a
landmark in the evolution of the theory of usul al-figh.?”” The maqasid-based approach
was aimed at refraining from the pure textualism and limitations of the concept of qiyas.
What was really suggested was that jurists should resort on evaluating thinking instead of
determining the meanings of words. More exactly, instead of taking into account the texts
based on semantics and analogy, the reformers suggested to look what was written behind
the textual rulings and to establish the universal intentions of the Sharia as the bases for the
rulings. At the same time, there are positions that maqasid-based approach is only revised
usul al-figh, thus, it is still limited because created under the framework of usul al-figh. To
find out all this, we are to embark here on the study of maqasid al-Sharia.

2.2.1. The magqasid-based approach and the spirit of Islamic law

Islamic law is a sacred knowledge because it is derived from sources of the Sharia,
however, as pointed out by al-Ghazali, this was forgotten by the majority of jurists of his
time when instead of embarking on the knowledge in the sources, the majority of jurists
were busy with nothing more than blind emulation of already existing legal decisions
of the other jurists. According to him, the town is crowed with jurisprudents employed
in giving legal opinions and defending cases.”® He doubts if it signifies that these men

227 Among a number of multi-chained hadith on this theme, we are to give one example here. This is
related to the afternoon prayers at ‘Bani Quraizah’ As was narrated, the Prophet sent a group of com-
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Quraizah anyway, and the other opinion for praying on the way before the prayer time was over. From
one side, the companions insisted on the clear Prophet’s instruction to pray at Bani Quraizah. While
the rationale of the second group’s opinion was that the Prophet’s intent of the order was to ask the
group to hasten to Bani Quraizah, rather than intending to postpone prayers until after its due time.
After the companions narrated the story to the Prophet, he approved both stances. For later jurists this
signified the permissibility and correctness of both views.
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have knowledge, because knowledge is a work, an acquired activity, but not every work is
knowledge. While early jurisprudents were seeking knowledge from the word of God, the
jurisprudents of al-Ghazali’s time only claimed to be like the early colleagues. For al-Ghazali
a real jurisprudent is not that who knows all legal opinions.?' For him, it is necessary to
follow those Companions of the Prophet, their followers, the first scholar jurists from the
seventh century because their knowledge is the closest to that of the Prophet. This is what
should jurist do instead of emulating blindly opinions of jurists who bent themselves to the
study of the science of legal opinions and offered their services to governors from whom
they sought office and reward because such company of rulers and learned men is a source
of evil.?* He warned not to be deceived by the words of those who say that the giving off
legal opinions is the pillar of the law because they are misleading people.?*

Without doubts, al-Ghazali admits that jurists cannot be proficient in all legal matters.
Even the Quran encourages to ask the people of knowledge in case one does not know the
answer. Al-Ghazali to this point recites Prophetic tradition whereby knowledge comprises
of three parts: the expressed word of the Quran, the observed Sunna of the Prophet, and
finally a great deal which I do not know.?** In the Quranic verse 16:43, the “people of
Remembrance” is taken to refer to those who are qualified and their knowledge may be
useful for one or another legal matter at hand. The learned men should rely on their studies,
rather than on the books or the blind acceptance of what one hears from other.>** However,
taglid-based mentality and figh-based partisanship gradually replaced the mentality of
free inquiry that the Quran had instilled in the early Muslims.?** Despite that, al-Ghazali
encouraged to avoid any type of blind imitation and simple acceptance of things on taqlid
and to pass on the investigation and personal human reasoning. Al-Ghazali compares
imitators with a blind man who enters a house and, stumbling over some vessels says, “Why
were not these vessels removed from the way and returned to their places?” He is then told
that they are in their right places and what is wrong is his sight.?’

This is not the only theme that was discussed by al-Ghazali in the field of law. He was
one of the first to talk about the higher purposes of the Sharia. From the point of view of al-
Ghazali, literal approach was not the only one through which jurists can analyse the whole
content of the message of God. His essential contribution lies in the taxonomy which was
established by him. The ultimate purpose of the Sharia with regard to human beings consist
in the realization and protection of five necessary things, namely, religion, life, intellect,
family life and wealth. As was already noted by al-Ghazali, these five principal matters
are universal and constitute the core values of human life throughout all times.?*® On the
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whole, already in the time of al-Ghazali the efforts to somehow extend the boundaries of
the legal methodology of al-Shafii in order to give sufficient explanation of what a jurist has
to take into consideration were made.

“Stay away from the lowly ground of taglid and make progress by rising up to a higher
vision”. The words of al-Shatibi reflect the general atmosphere within which not all were
satisfied with Islamic legal course conducted by the religious scholars. Higher vision was to
mark new attitude towards the divinely revealed law. Whether it was possible to suggest a
substantial reform when the mainstream of scholarly community agreed to live under the
regime of taqlid based on the strict theory of usul al-figh? To answer whether in general
reform is possible within the field of Islamic law, our attention should be always turned to
three key points. A. An-Na'im clearly enumerates them: concept, content and context.?
Any kind of methodological concept how to interpret Islamic law is a rational human
creation which in its essence cannot pretend to the infallibility. As a result, the content
of Islamic law may be changed in the light of new contexts. Alternative methodological
constructions might be suggested and applied in any specific historical context. Apparently
that the conceptual reform to reconsider the content of Islamic law can be suggested in any
context.

The whole methodological system of Islamic legal hermeneutics was suggested by the
jurist from Andalusia al-Shatibi who was not content with the status quo in the field of law.
His reform was a complete restructuring of usul al-figh from a new perspective. For critics
his theory lacked a convincing methodology.**® There is no specific textual evidences on
the maqasid al-Sharia in the divinely revealed sources. However, there is also nothing said
in the sources about the theory of usul al-figh. Evidently, every theoretical construction
is of human nature, thus, it is mutable and requires to be rethought time after time. In
any case, the traditional usul al-figh failed to provide a workable methodology for human
legal reasoning and this was the main reason for al-Shatibi to suggest a new approach. The
emerging rigidity and the gap between theory and practice was to be somehow filled. Al-
Shatibi’s contribution in this point is unquestionable. From here, we move to the discussion
about al-Shatibi’s core ideas which we tried to understand and identify through the research
of his famous book “The Reconciliation of the fundamentals of Islamic law”. Before reading
this book one should be aware of al-Shatibi’s warning that “it might be difficult for a person
examining his book to do so beneficially or seek benefit from it, unless he is well versed in
the discipline of Sharia with respect to its principles and detailed rules, its transmitted and
rational evidences, and does not insist upon blind following and does not have bias for a
particular school”?*!

The question is whether al-Shatibi’s reform was able to proceed only in the parameters
of classical usul al-figh. Only natural continuation of the prevailed methodological ground
could have expected any kind of recognition or at least neutrality. Al-Shatibi was concerned
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with the further stagnation of Islamic law because of the restriction on ijtihadic activities.
According to him, to base human legal reasoning on the literalism and limited concept
of giyas is tantamount to restrict ijtihad to the enormous degree. Certainly, to achieve
necessary degree of objectivity of law and to reach independence from the ruler, such theory
was sufficient. However, it was not enough to respond adequately to the requirements of
the changing world. His refusal to recognize limits of the regime of blind imitation of figh
doctrines led to the proposal to renew and profoundly reformulate the concept of usul al-
figh. By doing this, his aim was to adapt Islamic law to the requirements of the time and
living conditions.

Al-Shatibi connected the main human values and the purposes of Sharia law. According
to him, Sharia in the letter and spirit of the Quran and the Sunna protects five basic human
interests: religion, life, intellect, family life and wealth. It is necessary to preserve them and
the Sharia, for al-Shatibi, fulfils this task in two ways: by ensuring their establishment and
by protecting them. It is human interest to live under the rule of law which guarantees these
necessities. In this sense, alongside analogical reasoning, one more form of ijtihad, namely,
maslaha or human utility (interest) appeared on the scene. What Muslim jurists mean by
maslaha is the seeking of benefit and the repelling of harm as directed by God in the Quran.
Al-Shatibi denied the assumption that the Sharia has been laid down in accordance with
desires of humans, with the demands for their worldly benefits whatever they may be.?*
Rather, the aspect of human interest (maslaha) is the foundation of religion and the whole
theory of al-Shatibi stems from the Sharia law and its objectives to safeguard those human
interests. Al-Shatibi finds the normative basis of Sharia which is deeply rooted in human
reason and social practices.

For al-Shatibi, the usul al-figh, as it was suggested by al-Shafii and extended by the
later doctrinal schools of figh, was not sufficient to reveal all what is written within the
divine sources. In other words, the classical usul al-figh gave no guarantees to touch the
substantive dimension of textual sources without which substantial figh law cannot emerge
on the scene. For al-Shatibi, the problem is that, firstly, the jurists take into account only
those verses of the Quran that are of legal nature and, secondly, the search of evidences
in the divinely revealed sources is limited to the specific textual injunctions. For the first
problem, al-Shatibi suggests to look into the Quran as an integral whole, taking into
account all verses and chapters of the Quran. He insisted not to pay attention solely to the
Quranic verses revealed in Medinan period, but rather to seek knowledge by taking into
consideration both Meccan and Medinan parts of divinely revealed message. If to look
at a specific Quranic verse or a Prophetic tradition in combination with the remaining
verses and traditions, the examination would become of the whole body of texts. When the
individual texts understood as a whole, they do not present any kind of ambiguity. In other
case, each of the evidences taken separately remains probable and, as a result of it, it cannot
convey certain knowledge. Thus, his holistic outlook to the textual sources made it possible
to base human legal reasoning on the whole text of the Quran.
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With regard to the second problematic issue, for al-Shatibi, it is not sufficient to study
the specific evidences alone without analysing the universal objectives of the Sharia which
stand behind all the specific textual evidences. According to al-Shatibi, five human values
as objectives of the Sharia are eternal, universal and general for all types of obligations
and subjects, and under all circumstances.*® Purposive (legal) interpretation was to assist
in the analysis of one or another particular textual evidence. Purposivism understands
the text based on the purpose that it is intended to fulfil. One might find significant
similarities between this theory and the thoughts of contemporary jurist Aharon Barak on
the purposive interpretation in law.?** The universals in al-Shatibi’s view are the purposes
of the Sharia and specific textual injunctions are nothing more than particulars. To al-
Shatibi, it is not enough to build up Islamic law on the separate specific evidences founded
in the texts. The rules and its meanings should be interpreted in the light of the objectives
of the Sharia as understood from the Quran and the Sunna. In other words, rules are to
be sometimes derived from direct statements themselves, sometimes from their meanings
and at other times from the underlying wisdom of the statements.*** To sum up, by looking
into the Quranic text as a whole and by embarking on the search of the higher intentions
written in the spirit of divine sources, the jurist becomes capable to find an answer to any
of legal question and to make Islamic law closer to the social reality.

There had to be two major elements, to al-Shatibi’s mind, in the process of derivation
the rules from the Islamic legal sources: proficiency in the Arabic language and knowledge
of universal principals of Sharia. The first generations of the Companions and of their
followers, who lived in the time of the Prophet and just after his time, were those people
who did not need to strive to learn neither of them. Why? They were native Arabic speakers
and the knowledge of Sharia which they acquired from the companionship of the Prophet
is unquestionable. The generations to come were obliged to obtain this knowledge. A
number of leading scholars including those who created the whole doctrinal schools of
figh devoted themselves to the elaboration of the rules of Sharia. In this light, the theory
of usul al-figh emerged on the scene. From the point of view of al-Shatibi, all this lacked
a major component. The religious scholars limited themselves in deriving rules through
specific evidences founded in the divinely revealed law and did not speak of the higher
intentions of God written in the rules of Sharia. They were trapped in the limits of words
and sentences of the text giving far from all the answers in the developing society. In
addition to the textual injunctions or specific evidences founded in one or another textual
part, it was permitted to utilize the method of giyas. But the methodology of analogical
reasoning was also increasingly subjected to technical conditions and requirements.?*® The
magqasid approach sought to open the doors of human legal reasoning from the limits of
literal approach and restricted qiyas.

243 Abu Ishaq Al-Shatibi, supra note, 242: 29.

244 Aharon Barak, Purposive Interpretation in Law. Translated by Sari Bashi (Princeton: Princeton Univer-
sity Press, 2005).

245 Abu Ishaq Al-Shatibi, supra note, 242: 43.

246 Mohammad Hashim Kamali, supra note, 210: 128.

68



What was suggested by al-Shatibi was to connect the discipline of usul al-figh and the
spirit of the Sharia. To his opinion that the Quran is an ultimate source, the text of which
is to be viewed as integral system, the scholarly community was able to agree. Whereas the
suggestion to look into the Quranic text exclusively through the purposes of it received
none of support from the scholars. Paradoxically, ijtihad in a form of analogical reasoning
which was initially contested by a large group of scholars from the camp of literalists, in
the eyes of al-Shatibi, was the sole, albeit insufficient, methodological tool through which
jurists were able to open the way to the purposes of Sharia. Why was it regarded as the
advantage of the theory of usul al-figh? To construct giyas, a jurist needs to identify
original and new cases and then to clarify effective cause (Illa) which unites both cases.
Illa is to be necessarily extracted from the text, however, it was not rare case when the text
did not explicitly declare its illa. What was left in such instances was to extract it from the
meanings of separate words, whether general or particular, definite or speculative. This
process was explored in al-Shafii’s al-Risala. As M. Kamali says, speculation and doubt
was inseparable from such a process.?” The search for the underlying cause, in al-Shatibi’s
eyes, was somehow related to the task to grasp the higher purposes of the Sharia because
the search for illa forced the jurists to pose questions which were beyond the textual basis.
These higher questions were more or less related to the search of the purposes of the Sharia.
Thus, if we are to admit al-Shatibi’s claims, the methodology of usul al-figh whereby the
schools of figh interpreted and derived rules of Islamic law lacked a large part of the content
of the Sharia and only through the analogical reasoning the development of Islamic law
was to some extent connected to the progress of life.

The purposes of the Sharia have been determined from the texts through a process of
induction and not through deduction. Induction is the most important method for al-
Shatibi to identify intentions of the Sharia in the divine sources. According to I. Nyazee,
this is the reason why the purposes are considered definitive and can be relied upon
without a doubt.?*® Thus, the purposes are indicated by the Sharia what is nothing more
than the Quran and the Sunna. Each rule and the rules as a whole of the Sharia, according
to al-Shatibi, can be expressed in the three types of universal purposes (intentions) of
Sharia (magqasid al-Sharia): the necessary purposes (daruriyat), the purposes that pertain
to needs (hajiyat) and the complementary purposes (tahsinat). The essential needs are
supplementary to the five necessities. Likewise, the complementary norms lend completion
to the essential needs.?* The obligations of the Sharia written in the form of rules refer to
the preservation of its purposes. Thus, each rule expresses the following: the preservation
of one of five interests of religion, life, family life, intellect and wealth which are the
foundations of mankind; the preservation of supporting needs, like the various forms of
civil transactions that if found not to support the necessities would have placed human
beings in great difficulties; the preservation of complementary values that rely on ethical
norms and good practices. According to M. Kamali, the Sharia in all of its parts aims at
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the realization of one or another of these purposes or, as he calls, the essential benefits.*
All this was necessary for renewal of ijtihad and led to the fresh rational extrapolation of
general principles of Sharia to new cases.

It is important to note that preservation should be understood in two meanings: positive
(establishing) and negative (protective). From a positive aspect, the interest is secured by
establishing what is required by the Sharia through each of purpose. From the negative
or defensive aspect, interests are secured by preventing the destruction or corruption
of the positive aspect. For instance, interest of family life is supported by facilitating
and establishing family life through maintenance of healthy family life and institution
of marriage, while penalties for adultery or false accusation of adultery are designed to
protect it. Another example is the interest of religion which is established by the creation
of conditions that facilitate worship and establish five pillars of religion of Islam. To defend
religion and its five pillars it is prescribed the concept of jihad.*' Simply speaking, what
is established must be protected and both sides, to al-Shatibi’s mind, are inner in the
intentions of the Sharia. From what was mentioned here becomes clear that to concentrate
attention only on the protective side of the purposes of the Sharia, as modern scholars used
to do, is a misleading step.

It is clear that the main objective of all the rules of the Sharia is the realization of
three types of universal principles of the Sharia. These three types — necessities, needs
and complementary norms - are to be viewed in grades that differ one from another in
their level of importance. The first level is that of the necessities without which any social
structure would collapse. This is why these are preserved and protected by all the nations in
the world. Al-Shatibi noted that the entire Muslim community agreed that the Sharia was
laid down for the preservation of the five necessities, which again are religion, life, family
life, intellect and wealth.>*? Five necessities are the primary purposes of Sharia and the
jurists focus mostly on these. These primary purposes are supported by the two other levels
- supporting needs and complementary values. The existence of these two lower levels
depends upon the primary purposes and they cannot be maintained on their own.?*® The
order of the necessities also should be kept in mind. Accordingly, religion has precedence
over life, life has precedence over family, this has precedence over intellect and intellect
has precedence over wealth.** As is evident from this, the preservation and protection of
religion is viewed as most important. Speaking of the relationship between necessities and
two other levels, each primary purpose considered to be a necessity has its own supporting
needs and complementary values.

The essential need are required so as to attain facility and removal of constrains that
usually lead to difficulty and hardship and are accompanied by the loss of the desired
object. For instance, in the civil transactions the essential needs are like advance-payment
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to obtain the desired object or the exclusion of additional things within a contract which
may become obstacle or difficulty. This category includes all what improves human life and
what makes it comfortable. In the religious affairs this pertain to the removal of impurities,
the covering of the private parts. In the practices this pertain to the way of eating and
drinking. In the civil transactions it may be the prevention of the sale of impure things.
All these matters refer to additional merits over and above the interests pertaining to
necessities and needs.

According to A. An-Naim, the theory of al-Shatibi is still very limited as it is created
under the framework of usul al-figh. He takes as an example the protection of religion and
states that only Islam as religion is kept in mind here. Even more, for instance, if Sunnis of
Salafi branch are in the government, the protection of religion makes no sense because the
leading figures in all probability will strengthen protection of their supporters and not of
Muslims from other branches. Accordingly, it is still too narrow concept to respond to the
emerging issues in the field of Islamic law. There were suggestions to revise the scope of
magqasid in the fourteenth century. Ibn Taymiyya suggested to revise it from the specified
list into an open-ended list of values. His approach, by the way, is generally accepted by
the scholars in the contemporary time. There are contemporary claims to include social
welfare, freedom, and human dignity among the higher objectives of the Sharia. M.
Kamali made a proposition to add protection of the fundamental rights and liberties,
economic development, peaceful coexistence among nations to the structure of maqasid,
as they are crucially important and, to M. Kamali’s mind, can find support for the most
part in the Quran and Sunna.”®* Although during the post-formative period the theory
of maqasid received not much of attention, the ideas of al-Shatibi came to be regarded as
the cornerstone for the proposals of the reform in the nineteenth century and onwards.
According to us, the theory might be regarded as one of the tools of neo-ijtihad which
requires to be reconsidered from present-day perspective.

It is fundamental premise of this dissertation that human dignity could be that key
addition to make the maqasid al-Sharia even more appropriate methodology to construct
Islamic law today. Both Islamic sources and the essence of the theory of maqasid al-
Sharia encourage us in making such a suggestion. The belief in the dignity of every man
insomuch as he is a human being primarily stems from the Quran®® and from the Sunna
of the Prophet*”. In the sense of the maqasid al-Sharia, the five essential values of the
Sharia, namely, religion, life, family, intellect, and property, are the overriding objectives

255 Mohammad Hashim Kamali, supra note, 210: 127.
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(maqasid) of the Sharia which are to be safeguarded and promoted through Islamic laws.
According to M. Kamali, a firm commitment to protect these values is tantamount to the
protection of human dignity.>*® However, this is not enough and the scholar insists on the
identification of human dignity as one of the objectives of the Sharia in a way of regarding
it as a strategic value of overall significance.” The fundamental revision of Islamic (legal)
thought, from the point of view of T. al-Alwani, should be made, besides else, in the light
of dignity of humanity.*® Thus, if to incorporate preservation and protection of human
dignity into the traditional maqasid al-Sharia, it could become additional driving force in
order to question a number of controversial issues written in the books of figh law. The very
ijtihad could become capable to reinterpret plenty of issues written in the primary sources
of Islamic law. The questions of inequality, the very severity of criminal punishments, the
issue of violent jihad and other could be reconsidered and revised. In the Chapter Six we
argue that the paradigmatic shift in Islamic legal field is achievable through the theory of
magqasid al-Sharia with human dignity as a core objective in the construction of Islamic
laws in the contemporary time.

2.3. Summary

Islamic legal development can be divided into three periods, namely, the formative
period (from the beginning of Islam till the thirteenth century), the post-formative period
(from the thirteenth century till the nineteenth century) and modern period (from the
nineteenth century till the present day). As Islamic legal development in modern era will be
explored in the Chapters Five and Six, this chapter was devoted to the study of the first two
periods. The historical development throughout the formative and post-formative period
proved that adaptability of Islamic law is a historical fact. Changing paradigmatic approach
towards the construction of Islamic law through the methodological theories of usul al-
figh and maqasid al-Sharia showed that the level of the openness and flexibility of Islamic
law mostly depended on the intentions of the interpreters. Whether it was aimed to restrict
or to expand Islamic legal system, all this proved the capacity of Islamic law to be adapted
according to the changing time and social circumstances.

In the formative period, the prevailing paradigmatic approach was ijtihad through
which Islamic law was to be derived from the sources. The evolution of the institution
of qadi, the emergence of self-regulating community of scholars, the introduction of the
theory of usul al-figh and the final formation of four official Sunni schools of figh were
the largest developments that made law Islamic and systematic. It became truly Islamic
when divinely revealed sources, the Quran and the Sunna, came to be regarded as the
main instruments in the construction of the body of Islamic law. The theory of usul al-figh
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was that achievement which gradually turned Islamic law into a systematic body of law.
Through the literal approach towards the ambiguous language of scriptural sources and
through ijtihad solely in a form of analogical reasoning, usul al-figh transformed much
of the Sharia law into humanly made law to govern social affairs on the ground in the
formative period.

If the formative period is associated with more or less active ijtihadic practices, the
post-formative period looked very differently. The theory of usul al-figh was the first
scholarly step towards the restriction of ijtihad transforming it into one of its forms, namely
analogical reasoning. In a gradual fashion, juristic freedom to exercise ijtihad which is the
very idea of development in Islam turned to be something from the sphere of imagination.
In place of ijtihad the scholars increasingly relied on taglid, unquestioning acceptance of
established scholarly doctrines.”! Instead of regarding divinely revealed sources as a guide,
the growing amount of man-made figh law precedents became the main source of law. In
most cases, the creation of the position of mufti with the aim to give non-binding legal
opinions did not make the distance between the sources of Islamic law and requirements
of the society closer. The muftis were the members of one or another school and their
opinions were nothing more than the reflections of prevailing figh doctrines. At the same
time, the process of giving opinions (fatwas) significantly influenced on the decreased
interest of learning and seeking knowledge from the textual evidences. Muslims were more
and more satisfied with the answers from the scholarly community which based their
decisions on figh precedents. For T. al-Alwani, the decisive stage was characterized by the
Muslim masses accustoming themselves to accepting legal opinions without listening to
either arguments of evidence, and by the legal scholars becoming comfortable with making
pronouncements and providing no justification for doing s0.%?

Although the whole post-formative period was determined by the paradigm of taqlid
when the scholars operated mainly in the limits of figh law, new ideas how to extend these
constraints emerged on the ground from the side of independent scholars. Between the
eleventh and fourteenth centuries some jurists suggested to look into the spirit of Islamic law
rather than solely into the texts. Al-Shatibi was that scholar who delivered on the scene the
full-fledged theory of maqasid al-Sharia by which he suggested to restructure usul al-figh
which was mainly based on the literalism and the limited concept of qiyas. Al-Shatibi insisted
on the holding the higher purposes of the Sharia as the main directions in the construction
of Islamic law. By such a new reformative approach al-Shatibi invited to resort on the fresh
ijtihadic activities what could mean nothing more than the clash with prevailing paradigm
of taglid set by the scholars of figh law. This is one of the main reasons why such ideas
received not much of attention among scholarly community of that time. It was necessary to
wait until the modern era when magqasid al-Sharia, albeit modified to a considerable extent,
started to play a key role in the interpretation of contemporary Islamic law.

261 Bernard Lewis, The Middle East, A Brief History of the Last 2,000 Years (New York: Touchstone, 1997),
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3. PRIMARY AND SUPPLEMENTARY SOURCES OF ISLAMIC LAW

The question of the sources of Islamic law is very important in the light of the problem
of adaptability of Islamic law researched in this dissertation. For Muslims, Islamic law is
of double nature, namely, divine and human. God and the Prophet are represented by
texts, thus Quran and the Sunna of the Prophet as the texts of divine origins stand as the
authoritative center in Islam.?®® Neither the Quran nor the Sunna, of course, do not speak
by itself. It is a part of God’s law that he delegates sovereignty to people in interpreting
what God said.*** According to the Quran®?, revealed message needs to be explained and
explanation in itself varies depending on changing time, capacity of the audience and the
abilities of the people. As the Quran so the Sunna of the Prophet can never be finally and
conclusively explained*®, thus, human agency in interpreting the texts is ultimate. E. Vogel
adds that the law of God can be known only through ijtihad, the process by which scholars
find law by interpretation of the revealed texts.” What signifies such an introduction of
sources? According to us, this is an explanation of the key verse of the Quran (4:59) stating
obedience to God, to the Prophet and to those in authority. In other words, the Quran,
the Sunna of the Prophet and human reason are those sources through which religious
scholars find evidences to settle a case at hand.

To comprehend the aforementioned words of E Vogel, there is a need to divide them
into four aspects. First, the Quran and the Sunna of the Prophet as divinely inspired sources
are a point of departure for any type of construction of law in Islam. Second, humanly
constructed forms and methodologies of ijtihad, often being named rational or secondary
sources, play a role of a channel through which scholarly formulated law (figh law) is derived
from the Quran and Sunna of the Prophet (Sharia law). Third, being the result of ijtihadic
activities figh law is a source for a plenty of judgments and opinions of Muslim scholars and
jurists. Fourth, if the figh law rules elaborated in and for the particular context began to be
regarded binding for all the generations to come, it would contradict to the very message
of the Quran and to the essential feature of development in Islam written in the concept
of ijtihad. Although these four aspects are overlapping, Chapter Three considers solely the
first two. The other themes will be taken into consideration in the Chapter Four. In terms of
adaptability of Islamic law, this chapter tends to prove that both divine and human sources
in constructing Islamic law are open and flexible enough to respond adequately to the
factor of change on the ground.

Our discussion on the theme of sources is to be divided into several sections. At first,
two divine sources, the Quran and the Sunna of the Prophet, will be analysed. Then,
consensus as a rational source and giyas as a process of juridical decision making will
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be taken into consideration. According to the theory of usul al-figh, these four sources
are to be viewed as the roots of Islamic law. It can be said that the whole body of Islamic
law was derived from these sources. Such a traditional thinking that law emanates first
of all from the Quran, Sunna, consensus and qiyas still prevails among the scholars of
Islamic law. Although Ibn Khaldun claimed that the basis of all further kinds of evidence
is weak®®, the so called supplementary or secondary sources of evidence played significant
role in the interpretation of Islamic law. If the schools of law and individual scholars were
in agreement about the primacy of four roots of Islamic law written in the theory of usul
al-figh, the rulings were different because of the preference to give a status of a source of
law to one or another secondary or supplementary source. By these sources we mean more
the forms of ijtihad than the sources as such. The list of supplementary sources will be
delivered and discussed in the end of the chapter.

3.1. Twin divine sources of Islamic law: the Quran and Sunna of the Prophet

To regard the Quran and the Sunna of the Prophet as twin sources for Muslims is to stem
their authority from God. By saying this, we are not to equate the Quran and the Sunna as
it would lead to confusion in understanding the true relationship between the two sources
what is clearly fixed in the letter of the Quran.”® For Muslims the Quran and the Sunna
of the Prophet are twin sources of divine origins whereas the other sources are rational
in terms of being founded in human reasoning.””® The Quran is the source that sets the
rules, values and standards that are explained and elaborated further in the Sunna of the
Prophet. There is no disagreement on the divine authority of the Quran among Muslims.
One may not accept that the origins of Sunna is divine as the Sunna is a general name given
to what was reported from the Prophet as being his words, deeds, decisions, and qualities
in those matters related to inspiration and legislation.””” However, the Quranic text itself is
expressive on the question of the authority of the Sunna of the Prophet. It is stated clearly in
the Quran (4:80): Whoever obeys the Apostle has obeyed God.”” In other words, the Sunna
of the Prophet in either form represents God’s command.””* Although obedience to the
Prophet is tantamount to the obedience to God, from a number of verses and from the

268 Ibn Khaldun, supra note, 134: 347.
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Quran as a whole we see that with regard to the Quranic message, the Sunna of the Prophet
takes a secondary place in the hierarchy of the sources of Islamic law.

The Quranic verse 4:59 states obedience to God, obedience to the Messenger and
to those in authority. According to this verse, the Quran, the Sunna of the Prophet and
human reason are those sources what enables scholars to find evidences to settle a case
at hand. Truth, the Quranic text is written in general and rarely in concrete terms. The
general manner of the Quranic language is to be treated as the fundamental tool and
value on its own because it gives an opportunity for those in authority to interpret and to
derive a fresh message and new principles according to the changing circumstances. The
Quranic warning not to try to regulate everything in the express terms because an over-
regulated society might lead to rigidity and far reaching restrictions is to be kept in mind
here. General guidelines of the Quran are to help one to seek knowledge in the right path
during which individual is personally responsible for his choices. Whereas the Sunna of
the Prophet serves as the Quranic interpretation of the first-order which is very helpful in
the task to grasp the message written in the Quran. Eventually, those in authority represent
one more level of source to capture the essence of the divine message. On the whole, what
was unregulated is meant to be regulated in accordance with the intention of God written
in the Quran and interpreted by the Prophet; mutual consultation within the community
of Muslims among the community members or the most knowledgeable among them; and
ijtihad of the scholar jurists. It was left open for the scholar jurists, political rulers and
community in general to respond adequately to the factor of change in the limits of general
principals and specific rules of divine texts. Important to not oversee and to understand
both the Quranic message according to which “We have neglected nothing in the Book™**
and the significant role that reason must play side by side with the revelation.

The very idea of movement from the old static view to the dynamic view is inherited
in the history of Islam and particularly in the Quranic message. Accordingly, the Prophet
appeared to stand between the ancient and the modern world as the living interpreter of
the divine message. More than correct was M. Igbal by describing the ultimate position of
the Prophet. In so far as the source of his revelation is concerned he belongs to the ancient
world; in so far as the spirit of his revelation is concerned he belongs to the modern; in him
life discovers other sources of knowledge suitable to its new direction.”” The Sunna of the
Prophet confirms, clarifies (4:12) and may consist of rulings on which the Quran is silent.
After the demise of the Prophet, the function to make divine message suitable to the realities
of living time passed to the people with knowledge. The Quranic part where its message is
self-evident and specific cannot be changed. With some exceptions that will be elaborated
in the following pages, this part of the Quran relates to the basics of belief, basic principles
of morality and man’s relations with God. The largest bulk of the text consists of broad
principles and guidelines and all of them need a great deal of elaboration. Naturally, from
the concept of the change inherited in the divine texts and from transformative experiences
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of the Prophet, the claims of the present Muslim generation to reinterpret the foundational
legal principles in the light of their own living conditions are perfectly justified. Muslims
always find in its texts what addresses new issues and recent developments that continually
unfold through the ages and which people in former times never expected to occur.”® At
the same time, if the law is to remain Islamic, any kind of reform cannot be justified solely
on the ground of social necessities per se.”’” Juristic basis must be found in divine will
written in the Quran and the Sunna of the Prophet. In the words of Y. al-Qaradawi, the
Quran forms the constitution for the legislative body by laying down general principles and
the Sunna deals with day-today affairs.?”® If, as was stated here, the texts of divine origins
pursue the harmony between religious basic principles and the needs of change, then the
responsibility to make law rigid or adaptable lies in the hands of humans, representatives
of God after the life of the Prophet. Paradoxically, as in the following chapters will be clear,
in all probability Islamic law was made dormant for a period of more than 6 centuries by
those from the scholarly community.

The text of the Quran and the Sunna of the Prophet as the first interpretation of the
divine message are to be considered as the essential parts of Sharia law. But these two
sources hardly comprise the bare skeleton of Islamic legal system. This may be compared
to the list of the most general and important jus cogens norms in the field of international
law. In addition to the language of the divine texts, it is important to note the purposes or
intentions of the text, its content and meaning. In the absence of textual language, Islamic
law was able to flourish and remain adaptable in different times and places mainly due to the
interpretation of the content and meaning of the divine message. Furthermore, the context
or rather the contextual clue to the divine message and its first interpretation exercised by
the Prophet is of paramount importance in the process of man’s effort at defining God’s law.
Self-contradictory Islamic legal heritage may become more evident in a way of revealing
all three elements: textual language, purposes or intents of it and the context within which
revelation took place.

3.1.1. Quranic legislation

As Muslims believe, the Quranic message was revealed from God to the Prophet
Muhammad through the angel Gabriel.”” The message was revealed gradually, in separate
stages over a period of about twenty three years. The whole Quranic message as well as the
Quranic verses of legal quality is marked by the phenomenon of graduality.?®* The Quran
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was revealed in two distinct periods of time. Over twelve and a half years larger part of
the Quran (eighty five chapters) was revealed in Mecca. The other part of the message
(twenty nine chapters) was revealed after the Prophet’s migration to Medina over nine and
a half years. Al-Shatibi stated that the verses revealed in Mecca cover most of the universal
principles, whereas those revealed at Medina are an elaboration and affirmation of such
principles, thus, the revelation of the Medina verses was necessary after those revealed in
Mecca.®® The former period mostly relates to the devotional matters and introduction of
the basics of religion. While the latter period marked the establishment of the umma of
believers. As a result of this shift, the revelation in Medina was mainly concerned with
social life of the new community of Muslims. The first part of the whole message concerns
the relation between human beings and God and the second part turns attention to the
inter-human relations within one community. With regard to the legal dimension of the
Quranic message, universal principles of Islamic law were laid down in the Meccan phase
of revelation, and what followed in the Medinese phase were either specific legal rules or
supplements to the Meccan principles.? For instance, social relationship between Muslims
and non-Muslims was necessary to be regulated as the territorial expansion was gradually
increasing. Here, law gradually turned to the instrument of regulation, organization and
social harmonization.

As we see, initially, the mission of the Quran was to provide the new faith and to stipulate
new socio-cultural reforms. Certainly, just after the emergence of Islam, the new rules or,
in general, the new religion had to undergo the transitional period. Here, the Prophet as
a leader in spiritual, social and legal areas had to balance the conflicting expectations of
the new Quranic provisions and the old but still very alive customary and tribal rules of
society. As was argued by N. Coulson, the whole social picture of relations led at times to
a restrictive interpretation of the Quran.”® Less reformist effect paved the way to the new
social order whereby Islamic social vision written in the Quran was fulfilled. Thus, divine
message written in Quran underwent the transitional period throughout the first part of
the formative stage of Islamic law till it became the main source of new direction. Until
the emergence of the theory of sources (usul al-figh) in the ninth century whereby the
tendency of disintegration of Islamic law was almost suppressed, the qadis preferred to
give judgments based on the personal opinion, local customary practices or decisions of
political rulers. The Quranic legislation was one of the sources taken into consideration and
its interpretations varied dramatically. Only after the emergence of the theory of sources,
the methodology of how to derive legal rulings and the place in the hierarchy of sources
of the Quran was finally established. Generally speaking, the theory of sources simply
reflected the order of Islamic legal sources that is expressly revealed in the Quranic verse
4:59 whereby the Quran receives the highest rank. Additionally, the Sunna of the Prophet
and human reason of those in authority are enumerated. What does this mean for the
process of legal construction? On the one hand, all law somehow stems from the Quran,
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thus, it would be a grave mistake to overlook the influence of the Quran in the creation of
the Islamic legal system.?** However, on the other hand, the Quran does not specify law as
is found in traditional Islamic legal manuals but rather contains instructions and various
evidences from which legal rulings can be deduced.

The whole Quranic message including its legal dimension is to be perceived as
reconciling two, at first glance, unrelated concepts of permanence and change. Permanence
lies in the very authority of the Quran and its fundamental principles of immutable nature
that are related to religious pillars of Islam, the key concepts of family life, of moral nature
of the umma and so forth. Whereas change is guaranteed by the Quranic text in three
ways. First, the very textual message highlights the significance of the factor of change.
For instance, the Quranic words “..God alters not what is in a people until they alter
what is in themselves...”?* might mean that God will not alter the positive or negative
circumstances of people until they themselves bring about changes in their actions and
lives. Second, ambiguity of the Quranic instructions requires to be interpreted and
explained. This is obvious at least from the verse 3:7 which speaks of clear and ambiguous
Quranic verses.?®® Here, the Quran indicates that interpretation (explanation) is the act of
taking something whose meaning is either unclear, ambiguous, symbolic, allegorical, or
metaphorical and returning it to its true meaning. As pointed out by R. Doi, this verse gives
us an important clue to the interpretation of the Quran because it seems pretty clear that
the Quran has two systems of meanings: the clear or definitive judgments and those open
to interpretation.?®” Moreover, broadness of the Quranic principles acts as an awakener of
human thought. Dynamic outlook to the life is rooted in such kind of the Quranic language
which remains open to various interpretations. As a result, each generation permitted to
solve their own problems. Third, the ijtihad as the very principle of movement of Islam
written in the Quranic message provides ground for the reinterpretation of the general
Quranic instructions in the light of fresh circumstances on the ground. The circumstances,
the contexts are changing, the views and opinions of people also can change and what
prevails today may be rejected in the future. The inherently continuous nature of ijtihad
according to which life is a process of progressive creation makes meaningless discussion
on the finality of the Quranic message.”® To sum up, it may be said that immutability as
the Quranic feature serves mainly as a safeguard of five pillars of Islam. Regarding legal
injunctions aimed at regulating inter-human relations, they are mainly conveyed in a
language that is open to interpretation. The divine will must be interpreted and explained
in order to enable ordinary Muslims to follow the right path of God.
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The discussion on the Quranic openness to the change emanates not only from the
very text but also from its link to what was happening on the ground. Here, the role
played by the Prophet, later, his Companions and eventually scholarly community in the
interpretation of the Quran is undisputable. For Muslims, the first who had a responsibility
to ‘translate’ a new message to the society whose hearts and minds were in favour of the
ancient world order was the Prophet Muhammad. He was the main figure interpreting
the Quranic message in the light of new social circumstances in Medina. At least from
one change established by the Prophet we might see the adaptability of Islamic law in the
light of the social transformations. Some prescriptions followed by Muhammad’s time had
been temporary and superseded by more permanent ones, for example, turning towards
Jerusalem in worship had been superseded by turning towards the Ka'bah in Mecca.?®
This change established by the Prophet proves that the Quran can hardly be seen rigid and
immutable divine source.

After the demise of the Prophet, the further process of development was to be guaranteed
by the Companions and, eventually, by the scholarly community through the ijtihadic
activities. Without this concept, the conflict even between different exegeses of the Quranic
passages was inevitable.*”” The members of the scholarly community who were under the
obligation set by the Quran®' to exercise ijtihad were the mediators between stability
and change, between old rules and new ways of life. For ijtihad to be fully exercised, the
environment of complete freedom of thought and expression was necessary.*> The main
task was to liberate the mind and to overcome all the constraints of the past and present.*
To achieve this, there was a need to seek knowledge according to the message of the
Quran.?* As clearly pointed out by M. Kamali, all the non-revealed sources of Islamic law
are an embodiment of the single Quranic phenomenon of ijtihad.?

If to discuss the concept of ijtihad, one might wonder about the number of verses of
legal quality in the text of the Quran as the ground for the process of extrapolation of legal
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contrary, we shall follow the ways of our fathers” What? Even though their fathers were devoid of wis-
dom and guidance?”; The Quranic verse 43:23: “In the same way, We never sent a warner before you to
any people except that the wealthy ones among them said: “We found our fathers following a certain
religion: and certainly we shall follow in their footsteps.”; The Quranic verse 33:67: “O God! We obeyed
our chiefs and our great ones, and they led us astray from the right path”

294 The Quranic verse 6:90: “Those were the ones who received God’s guidance; so follow the guidance
they received.”

295 Mohammad Hashim Kamali, supra note, 43: 267.
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rules. The Quran embraces approximately 500 verses out of over 6200 which directly or
indirectly are related to the subject of law. As W. Hallaq pointed out, the Quran contains no
less legal material than does the Torah, which commonly known as the law.** The verses
of legal nature represent a larger weight than the number may indicate.?” It is common
feature of repetitiveness in the Quran, but this tendency of repetition is absent in the legal
subject matter. Besides, the average length of the legal verses is twice or even thrice than
of the non-legal verses. Despite this and that the other Islamic legal sources receive their
status and authority from the Quranic text, it is not accurate to describe the whole Islamic
law as Quranic. It contains relatively little legal material which very often conveys legal
rulings just if it used in tandem with Sunna of the Prophet. It is truth that, according to
Islamic legal theory, no law that was formulated independently of the foundational texts of
the Quran and the Sunna of the Prophet could be regarded as God’s law. It is also agreed
that in the boundaries of the clear and ambiguous text of the Quran, the whole body of
Islamic legal rules is to be produced. However, it would be too simplistic approach toward
Islamic law to equate it with the Quran as the only one, albeit the most significant, source.
All the other sources are explanatory to the Quran and this mind perfectly captures the link
which is very similar to that between Constitution and the statutory law in Western states.
To sum up, the major juristic traditions of Islam deny that the Quran is an all-sufficient
guide and demonstrate the support for the other sources and methods whereby Islamic law
may be constructed and interpreted according to the changing time.

What the jurist has to take into account during the process of derivation of legal rules
from the Sharia? The qualified jurist can fulfil his duty through the search of evidences in
the sources of Islamic law starting from the Quranic text. The verse 16:89 states clearly:
“We have sent down to you the Book as an exposition of everything”. All agree that the
text of the Quran is of certain authenticity and this feature distinguishes Quran from the
other sources. The jurist must resort to the Sunna of the Prophet, the second source of
Islamic law, only when he fails to find legal ruling in the Quran. It is to be noted that a
majority of legal verses are not self-evident, thus, requires further interpretation. Talking
about the clarity of the verses in Quran, the author of al-Risala mentioned that one should
be aware not only of expressed words of the Quran but also meaning implied in those
words.?® This reflects the very message of the Quran which in one instance (16:44) states
that: “We have sent down to you Quran, that you may explain clearly to men what is sent
down to them, and that they may give thought”. In the other instance (3:7) ambiguity of

296 Wael B. Hallaq, The Origins and Evolution of Islamic Law (Cambridge: Cambridge University Press,
2005), 21.

297 Muslim jurists have differed over the precise number of legal verses in the text of the Quran, due
mainly to their differential approaches to the subject. According to M. H. Kamali, some jurists were
inclined to increase the number as they often extracted a legal ruling from a historical passage, or even
a parable in the Quran, whereas others counted a lesser number as they looked for legal verses mainly
in a legal context. Differences over the rules of interpretation among jurists also explain some of their
different conclusions. Similar differences obtain, even more widely with regard to the hadith which
resulted in different accounts of the legal hadiths given by the scholars of hadith, whereas some put the
total number of legal hadith at 3000, others have reduced this number to 1200 hadiths.

298 Muhammad Ibn Idris Al-Shafii, supra note, 79: 94.
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the Quranic verses is evidently acknowledged. Later, al-Shatibi paid most of his attention
to that part of the Quranic message which is implied in the purposes of God. Important to
take into consideration evolutionary process with regard to the discussion on the Quranic
legislation. Al-Shafii in the ninth century concentrated attention to the textual ground.
The attention was concentrated on the separate words, sentences, verses or chapters. By
acknowledging that the Quran and Sunna of the Prophet contain two kind of meanings,
literal and implied,”” the text ceased to remain a sole target of the scholar jurist. Alongside
pure literalism, a tool of analogical reasoning was incorporated into the whole schema of
the theory of sources. Whereas al-Shatibi, a scholar of the fourteenth century, by mapping
out five purposes of the Sharia, affirmed that the spirit of Islamic law as well as its literal
expression is of equal status and both should be the objects of the Quranic interpretation if
one wish to derive legal rules in the changing time.

We have already described the phenomenon of graduality in Quranic legislation, we
have also emphasized the fact that the Quran was revealed in Arabic language, that the
question of ambiguity of language in legal verses in a course of history was suggested to
be settled in different ways, eventually, that the permanence and change are enshrined in
the Quranic message and that the concept of ijtihad here plays exclusively important role.
In the discussion below, we should talk on one more significant characteristic feature of
Quranic legislation, namely, its division into definitive (qat’i) and speculative (zanni) text.
As stated by M. Kamali, a definitive text is one which is clear and specific; it has only one
meaning and admits of no other interpretations.’*® Whereas the speculative verse of the
Quran is open to human legal reasoning and interpretation.

The rulings of Quran that deal with the essentials of the faith such as fasting or prayer
are definitive. Also, those injunctions of the text which prescribe penalties and specify exact
shares in the case of inheritance are clear. For instance, the command to give orphans their
property is of definitive manner: “Give orphans their property, and exchange not the bad
for the good, nor consume their property with your own. Truly that would be a great sin”.
The verse 4:2 requires the guardians to maintain the orphans’ property until the children
who lost their fathers or both parents reach maturity. However the verse which speaks of
the age of maturity or the meaning of a sound judgment that the guardian of the orphan
should give is to be treated as open to interpretation.*®' Not without reason the opinions
of scholars and even Sunni schools of figh differ on these issues. Some have said that the
age of maturity should be the age at which one is considered morally responsible, from the
point of others that it is a simple biological puberty. One more example of definitive textual
injunction is related to the entitlement of the husband in the estate of his deceased wife.

299 Muhammad Ibn Idris Al-Shafii, supra note, 79: 289.

300 Mohammad Hashim Kamali, supra note, 43: 21.

301 The Quranic verse 4:6: “And test the orphans until they reach the age of maturity; then if you perceive
in them sound judgment, deliver unto them their property, and consume it not wastefully and in haste
before they come of age. Whosoever is rich should abstain, but whosoever is poor should partake
thereof in a honorable way. And when you deliver unto them their property, bring witnesses on their
behalf, and God suffices as a Reckoner”
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The Quranic verse 4:12 states: “In what your wives leave, your share is a half, if they leave
no child”. This text is clear and requires no interpretation.

The speculative text is not self-evident, thus, is open to interpretation. As is evident
from the previous chapter, the Quranic text may be clarified by other sources or even by
the Quran itself, whether by a specific verse or by taking into account the Quran as a whole.
When the Quran itself explains one or other Quranic verse, any further interpretation
becomes unnecessary. Particularly important to realize that the very Quranic text may
appear in contradiction. To deal with it, the Quranic text (2:106) gives a key: “Whatever a
verse do we abrogate or cause to be forgotten, we bring a better one or similar to it. Know
you not that God is able to do all things?” The majority of scholars find here the theory of
abrogation or naskh. Because the concept will be explored in the Chapter Five at a greater
length, suffice here to say that naskh refers to the replacement of one legal ruling by another
one that is instituted or revealed later in time, in which case the original case remains in the
Quran, but is no longer binding as a matter of law or practice.* Apparently, to have ability
to distinguish between definitive and speculative text of the Quran is inseparable from the
knowledge of the theory of abrogation. The scholar jurist who wished to embark on human
legal reasoning was required to understand the essence of the theory of abrogation.

With regard to speculative Quranic verses, it is worth mentioning the verse 5:33°. The
verse contains one of the five Quranic hudud punishments - that is, divinely ordained
capital or corporal punishments - to be carried out by the state against those convicted of
crimes considered to undermine the moral fabric of the Islamic community as a whole,
including murderers, thieves, adulterers, slanders and here, those who wage war against
God and his Messenger.® This phrase related to the crimes by which the members of
Islamic community are attacked and terrorized. These crimes covered under this hudud
punishment are referred to collectively as hirabah and consists of armed robbery, assault,
and murder, particularly of innocent travellers along the road. The emphasis should put in
the mentioned verse on the words: “to be banished from the earth” Banishment in this verse
can mean exile from the place the offence is committed and this is the meaning which is
adopted by the majority of ulema. However, the Hanafi ulemas state that the phrase means
imprisonment, not exile. According to them, here the literal approach is inappropriate as
the banishment form the face of the earth is achievable through the penalty of death and
here the killing as the punishment is already mentioned in the verse.*® One more example
could be the verse 17:33, according to which: “And he who kills wrongfully, we have given
power to his heirs”. Clearly, the term “power” here is not clear and open to interpretation.

302 The Study Quran: A New Translation and Commentary, supra note, 95: 49.

303 The Quranic verse 5:33: “Verily the recompense of those who wage war against God and his Messenger,
and endeavor to work corruption upon the earth is that they be killed or crucified, or have their hands
and feet cut off from opposite sides, or be banished from the land. This is their disgrace in this world,
and in the Hereafter theirs shall be a great punishment.”

304 The Study Quran: A New Translation and Commentary, supra note, 95: 292.

305 Mohammad Hashim Kamali, supra note, 43: 22-23.
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The Quranic injunctions may also possess a definitive and a speculative meaning. The
example could be the verse which relates to the polygamy.** The number of wives cannot
exceed four and this is precisely clear and definitive statement. All commentators are explicit
that this verse limits the more excessive practices of polygamy common in pre-Islamic
Arabia by setting four as the maximum number of wives a man can have at one time. What
regard to the meaning to deal with wives justly, it has more than one or two interpretations
among scholars. In all probability, it means treating wives equitably. Paradoxically, the very
text of Quran is extremely doubtful about the possibility to remain fair to all wives.”” To
sum up, the text of the Quran is to the large extent open to interpretation and human
reasoning in this respect is encouraged. Just after the consensus on the interpretative verse
is made or the Muslims state selects one of the various interpretations for purposes of
enforcement is becomes obligatory. Till it happens, those who are qualified to exercise
ijtihad are free to do it.

There are also specific and general, absolute and qualified, literal and metaphorical
verses in the text of the Quran. All these are complementary to either definitive or
speculative verses. In addition to the text, the scholar jurists were encouraged to work with
the objectives of the Sharia which are written in the Quranic content. This is due partly
to a certain shortfall of the legal theory of usul al-figh which has shown signs of rigidity
and has failed in some ways to provide a workable methodology for contemporary law-
making and ijtihad.*”® Thus, the focus from words and sentences was gradually turned on
the goals and purposes of the text. The early part of the Quranic revelation for al-Shatibi
was the most essential in this regard. The Meccan verses embody the general message of
Islam in which the universal sources of law were laid down, and the whole this part of
the message is of certain, thus, immutable quality. If to follow the line of argumentation
of al-Shatibi, the very purposes of the Quran first of all emanate from the early part of
the Quran. Meanwhile, the Medinan verses and the Sunna of the Prophet constitute the
particulars which in the essence are probable and are subject to change.**”

As was noted by al-Shatibi, five higher objectives of the Sharia are the most important
in human life and in the content of divine sources. Induction to al-Shatibi was one of the
most important methods to identify these objectives. As there is no specific textual ground
in the sources, the conclusion that God intended to preserve and to protect the objectives
was based on induction. Texts are to establish and to protect those five values which are
religion, life, family life, intellect and wealth. Here, we may take but several examples.
Protecting the religion means, for instance, to safeguard freedom of belief what is stated
in the verse 2:256. By defending the right of ownership the right to property is protected.

306 The Quranic verse 4:3: “If you fear that you will not deal fairly with the orphans, then marry such
women as seem good to you, two, three, or four; but if you fear that you will not deal justly, then only
one, or those whom your right hands possess. Thus it is more likely that you will not commit injustice.”

307 The Quran 4:129: “You will not be able to deal fairly between women, even if it is your ardent desire,
but do not turn away from altogether, so that you leave her as if suspended”

308 Mohammad Hashim Kamali, supra note, 210: 123.

309 Felicitas Opwis, Islamic Law and Legal Change: The Concept of Maslaha in Classical and Contemporary
Islamic Legal Theory In Sharia: Islamic Law in the Contemporary Context. Edited by Abbas Amanat and
Frank Griffel (Stanford: Stanford University Press, 2007), 69.
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How? For example, the fundamental Quranic statement here would be “O you who believe!
Fulfil faithfully all your contracts” (5:1). Also, “Eat not up your property among yourselves
unjustly except it be a trade amongst you, by mutual consent” (4:29). The verse 2:282 states:
“And take witnesses when you buy and sell between yourselves” In addition, the verse
4:4 states unquestionable status of dower which might be necessary for the requirements
of women in case of divorce: “And give women (that you marry) their dower as a free
gift”. One more verse (4:58) speaking of the right to property is directed to all those who
hold a “trust” of any kind, including deposits as well as borrowed or found things: “God
commands you to return trusts to their rightful owners and, if you judge between men, to
do so with justice” All in all, we see that knowledge on the text of the Quran and ability
to work with its content which reflects the higher objectives of the Sharia enable scholar
jurists to take into consideration much of the Quranic legislation.

In legal terms the Quran touches both the private and public law issues. With regard to
constitutional law, the Quran limits itself to specifying the principles of consultation, justice
and equity. Consultation or shura in the Quran is mentioned several times. The verse 2:233
speaks of the matter of collective family decision regarding weaning the child from the
mother’s milk. Next in the row is the verse 42:38 which states that shura is praiseworthy
life style of a successful believer. Eventually, the verse 3:159 orders the Prophet to consult
with believers. The latter verse is the most significant because it advices on how mercy,
forgiveness and mutual consultation can win over people. As is stated in the dictionary of
Islam the term justice (adl) in the meaning of appointing what is just; equalizing; making
of the same weight or ransom occurs twelve times in the Quran.’’® As an example the
verse 16:76 may be given here: “God sets forth a parable: two men, one of whom is dumb,
with power over naught, who is a burden to his master; wheresoever he dispatches him,
he brings no good. Is he equal to one who enjoins justice, and who is on a straight path?”
All these general principles are laid down and it is for the community and its leaders to
elaborate them in the light of prevailing conditions.’"!

With regard to criminal law, the Quran stipulates five punishments, for the crimes of
murder, theft, adultery and fornication, the open robbery and rebellion. In addition to
this, some verses provides broad principles of criminal law that we may explore here. The
verse 42:40 states: “The recompense of an evil is an evil like unto it. Yet whosoever pardons
and sets matters aright, his reward is with God. Truly he loves not the wrongdoers”
Accordingly, people are only punished for their bad deeds in a measure that is equal to
the sins they have committed, and they are rewarded greater for good deeds. This is also
mentioned in such verses as 40:40, 28:84, and 6:160. As stated in the commentary of the
Quran, in the present context, it refers to the bounds within which justice can be pursued
when defending against those who are tyrannical or when seeking retribution after an
offence.”? In all probability, the term “evil” here refers to physical harm, cursing another, or
insulting another. In combination to this, we may take into account two other verses (24:22

310 Thomas P. Hughes, Dictionary of Islam. First published in 1885 (New Delhi: Munshiram Manoharlal
Publishers Pvt. Ltd, 1995), 10.

311 Mohammad Hashim Kamali, supra note, 210: 51.

312 The Study Quran: A New Translation and Commentary, supra note, 95: 1184.
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and 5:39) that concerns the act of pardoning as the form of retribution. If a crime is a minor
and the offender acknowledges the error in his act and seeks forgiveness, than pardoning
is preferable as it is stated in the verse 24:22: “And let them pardon and forbear. Do you
not desire that God forgive you?” With regard to the retribution for the wrongdoing of
individual the acts of whom harmed the society but they repent after the crime which
caused not mortal consequences, then seeking retribution is preferable in the terms of
the verse 5:39 which says: “But whosoever repents after his crime ad does righteous good
deeds, then verily, God will pardon him by accepting his repentance”

The Quran also speaks of the importance of contracts. The fundamental principal of civil
law pacta sunt servanda might be found in the verse 5:1 according to which one is obliged
to fulfil contracts. An example of the Quranic regulation on the contracts is the verse 2:282
which stipulates that loan transactions should be documented in written form. A huge
number of legal verses are devoted to the questions of inheritance, marriage and divorce,
adoption and custody, eventually, of peace and war. These are mainly related to the concept
of jihad on which we will talk in the Chapter Five. Of course, there are matters about which
the Quran remains silent, and this silence on the part of the lawgiver is deliberate. It is
meant to leave more room for manoeuvre and choice to the interpreters of the Quran on
the ground. It is even stated that the work to interpret the foundational texts was part of the
divine plan.’”® The first interpreter of the Quranic message was the Prophet Muhammad
and his Sunna remained the second after the Quran in the hierarchy of legal sources.

If to take but one contemporary issue which is explained in the verses of the Quran, the
concept of mahr (dower) is very suitable example. As divorce among Muslims is a problem
which is at increase, the question of mahr becomes also very popular. The most common
statement of Muslim men is that women must return the whole mahr that was paid as the
condition of the Islamic marriage. However, such statement makes no sense in terms of
the Quran as a whole and concrete Quranic verses. From the point of the Quran, mahr is
devoted to woman as a gift and is her personal property. This is obvious from a number of
the Quranic verses, for instance: 4:4; 4:19; 4:20; 4:24; 60:10; 60:11. As more on the subject
of mahr we will talk in Chapter Six, here it is necessary to understand that it is not only the
question of mahr, but rather, the complementary principle of the concept of woman’s wealth
in Islam. The General Fatwa Department issued legal opinion (fatwa) when the question
regarding husband’s right to wife’s salary to cover household expenses was received: “Under
Islam, a woman has the right to do what she likes with her money and property; therefore,
a husband has no right to claim her salary except with her approval. Not only this, but he
is also obliged to spend on her, and she is entitled to this provision more than his parents,
even if they were poor. Allah said: “Men are the protectors and maintainers of women,
because God has given one more strength than the other, and because they support them
from their means” (4:34). Accordingly, the husband can neither dispose of wife’s salary, nor
spend any of it on household expenses except with her approval.”*!

313 Bernard G. Weiss, The Spirit of Islamic Law (Georgia: The University of Georgia Press, 1998), 89.
314 The fatwa No. 3269 on the subject “Husband’s Control of Wifes Salary”. More information on this issue

is available at: www.aliftaa.jo (last visited January 28, 2017).
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3.1.2. The Sunna of the Prophet

To view both the Quran and the Sunna of the Prophet as twin sources does not mean to
deny the status of Sunna as an independent source. The Quran clearly states the function
of Sunna in the verse 16:44: “We have sent down to you the Remembrance so that you
may explain to the people what has been revealed to them”. It is obligatory to follow the
explanation of the divine message because, as stated al-Shafii, God imposed the obligation
upon his creatures to obey his apostle.’”® Overall, Sunna of the Prophet fulfils at least
three functions with regard to the Quran. The largest bulk of Sunna confirms Quranic
message and this part of Sunna is to be treated as integral part to the Quran. The fact
that the Prophet followed the commands of God is evidence that his Sunna conforms and
represents a parallel to the Quran.’'® Also, Sunna may clarify the ambiguous terms of the
Quran, qualify its absolute statements, or specify the general guidelines of the Quran. In
other words, the additional details explaining the Quranic principles may be added. As
the example may be taken the Quranic verse 5:3: “Forbidden unto you for food is carrion”.
The Prophetic hadith allowing the consumption of dead fish clarifies the Quran. For M.
Kamali, the Sunna which confirms and clarifies Quranic message may not be regarded as
independent source of Islamic law.*'” Eventually, the Sunna of the Prophet which consists
of rulings on which the Quran is silent in the eyes of a majority of scholars is independent
source of law in Islam. It should not be regarded as departure from the Quran to ground
one or another law on the Sunna when the Quran is silent. Rather, in the matter on which
Quran is silent, the Sunna plays exceptional role because the Prophet, according to Muslim
belief, was the first who had to grasp divine intent.

Therole of the Prophet Mohammad as the firstinterpreter of the Quran as in the beginning
of Islam so for Muslims today is of crucial importance to understand the Quranic message,
especially, when Quran lacks relevant provision. God revealed his final law to govern all
aspects of human life to the Prophet Muhammad and this revelation took form as Quran.
While there is no doubt that the Quran is the foundation of the whole life of Muslims, not
less important is the personality of Muhammad that is a model par excellence to follow.*'®
The Quran (33:21) speaks for itself in the verse regarding the Prophet as example: “Indeed,
you have in the Messenger of God a beautiful example for those who hope for God and the
Last Day”. The Prophet’s divine mission for humanity involves the laws that organize life
of the individual, family, community, nation and relations among countries.’’ As we see, a
great number of the Quranic verses states obligatory obedience to the Prophet what means
that the example of the Prophet’s life becomes a secondary revelation. For instance, the
Quranic verses 3:132 and 4:80 expressly say: “And obey God and the Messenger, that haply
you may receive mercy” and “Whosoever obeys the Messenger obeys God”. It is apparent

315 Muhammad Ibn Idris Al-Shafii, supra note, 79: 116.

316 Wael B. Hallag, supra note, 42: 24.

317 Mohammad Hashim Kamali, supra note, 43: 62.

318 Samir Khalil Samir, Islam en Occident (Saint-Maurice: Editions Saint- Augustin, 2009), 44.
319 Yusuf Al-Qaradawi, supra note, 84: XIII.
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from at least these two, that the Quran and the Sunna of the Prophet are regarded by
Muslims as emanating from God, thus, they are of divine origins. The provisions written in
both the Quran and the Sunna that are certain, are equally obligatory for the Muslims. The
Quran acknowledges it by saying that “When God and His Apostle have decreed a certain
matter, it is not for a believing man or a woman to have a choice in a matter affecting him”.
With regard to the scholarly community, al-Shafii said that it is the duty of those who have
legal knowledge never to express an opinion unless it is based on certainty.’?

There are some terms which are closely related to the concept of the Sunna of the
Prophet. The scholars use such words as sunna, the Sunna of the Prophet and hadith (plural
form of the word ahadith). The very word sunna means precedent and custom. This was
pre-Islamic term according to which is was customary to follow the sunna of the local
leader. Whereas the Sunna of the Prophet is the actual embodiment of the will of God in
the form of Muhammad’s deeds.*! By the majority of scholars the Sunna of the Prophet as
the exemplary model is subdivided into four types: things which the Prophet said; things
which the Prophet did; things which the Prophet affirmed in others; things which the
Prophet avoided doing. Hadith literally means a piece of news, a tale, a story or a report
relating to a present or past event. Technically, hadith is authentic report of the words and
deeds, approval and disapproval of the Prophet. All authentic ahadith were compiled in the
manuals and two most reliable of them are explored in our study.

How the terms “sunna’, “the Sunna of the Prophet” and “hadith” are related? Quranic
law could not replace pre-Islamic customs and many people did not become Muslims at
once. The transitional process from local customary practices to an exclusive reliance on
Muhammad’s precedent as a source of law*** was inevitably gradual and had not occurred
over a day. The Prophet had to balance the new Quranic regulations and the standards
of customary law on the ground. Then, after the death of Muhammad, the Sunna of the
Prophet had to be gradually detached from the sunna in the sense of traditions of an
individual Muslim leaders or community in general and eventually it had to become the
authoritative source of law placed in the hierarchy of sources just after the Quran. The rising
tendency to delineate and to fix in written form of hadith what was considered to be the
text of the Sunna of the Prophet was of particular importance. More precisely, the search
of the authentic traditions of the Prophet turned to be the main activity of the time of the
formative period of Islamic law. Why? The fabrication of Sunna was the persuasive reason
to make compilations of the authentic hadith of the Prophet. Paradoxically, by discouraging
documentation of his own sayings and Sunna at the early stages of Prophet’s mission in
order to preserve the purity of the Quran and prevent the possibility of confusion between
the Quran and his Sunna, the Prophet made it possible to emerge on the ground for the
fabricated traditions. The scholars are unanimous on the occurrence of extensive forgery
in the hadith literature.*® According to W. Hallaq, with the rapid proliferation of the
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Prophetic reports during the course of the eighth century, significant differences between
hadith and the Prophetic Sunna frequently became apparent — especially to those living in
the Prophet’s homeland.*** Malik b. Anas was sure that primary source of normative Sunna
was both the actions of knowledgeable men from Medina and the practice of the Prophet
in the city of Medina. This is why his famous Muwatta is a mixture of Prophetic ahadith,
the rulings of his Companions, the practice of the scholars of Medina and the opinions of
Malik himself. As pointed out by John Burton, eventually al-Shafii offered a completely
fresh way of expressing the uniqueness of the Prophet-figure.** For him, the Prophetic
Sunna could be determined only through formal and authentic hadith. Those reports that
were delivered by a number of transmitters, without any rupture of continuity are called
recurrent reports and have the status of certainty. By explaining a clear distinction between
interrupted and well-authenticated traditions, al-Shafii noted an obligation to accept well-
authenticated traditions.’” The only mean to combat such practices was to compile the
so-called authentic collections of hadith.

It is also significant to highlight that the very Quranic text (49:6°%) expressly introduces
the method of historical criticism towards the reports which must be verified in terms of
its reliability. How was the solution reached with regard to the method to identify the truly
Prophetic reports and those fabricated? Al-Shafii stated that the authority and reputation
of the transmitter is to be regarded as ultimate factor when one seeks to choose between
two traditions of the Prophet.?® A hadith as such contains two parts: normative statement
and then, as proof of legitimacy, the detail or chain of the tradition which it has followed.
Example of the structure of the hadith would be as such: A said, ‘B narrated that, “C said
that D said... until it came to the last link after which there followed the very text of hadith,
“The Prophet said.... The chain of reporters is a canal whereby the story reaches the last
transmitter and the very text of report.*” The trustworthiness of those through whom
the hadith is transmitted can be reliably judged with the help of a science which critically
scrutinizes the lives of the narrators of the ahadith.™® The very content of the Sunna lies
in traditions, statements which have been passed on or transmitted in a continuous and
reliable chain of communication from the Prophet to present Muslim scholars. Thus, from
generation to generation the reports about the Prophet’s sayings and acts were transmitted
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329 Sami Aaldeeb Abu-Sahlieh, Introduction a la societe musulman: fondements, sources et principles (Paris:
Eyrolles, 2006), 109.

330 Sahih Muslim, Volume I. Renderred into English by Abdul Hamid Siddiqi (New Delhi: Kitab Bhavan,
1971), iv.

89



over the time and this, according to Sunni Muslims, proved irrefutable authority of Sunna
of the Prophet as the second source of Islamic law.

If the Quranic text is not subject to the test of transmission, because the mode of its
transmission in the Muslim community excludes the possibility of any doubt or error, the
reports of the Prophet are subject to such test. The collections of the Prophetic traditions
were compiled after testing them. Gradually, six collections of hadiths, made in the later
part of the ninth century, succeeded in gaining general approval that later generations
accepted as the six canonical collections. These six major collections of reports were
eventually accepted among Sunnis as canonical. The six books were treated as the different
attempts to delineate in written form what was, at that time, considered to be the text
of the Sunna.® The most reliable of books on hadith were the two Sahihs of al-Bukhari
and al-Muslim. According to J. Brown, after the Quran, the books of these two scholars
are the most venerated book in Sunni Islam.*? Al-Bukhari’s and Muslim’s remarkable
contribution came with their decision to compile books devoted only to ahadith they
considered authentic and sound (sahih). A Sahih hadith basically means that it consists
of words that the Prophet has truly said, and if it described an action of the Prophet or a
tacit approval on his part, that he actually did what is reported. That means to prove the
authenticity of a hadith is thus largely a question of establishing that it has been accurately
and reliably transmitted and recorded.’ The ahadith which are recognized as absolutely
authentic are included in the two compilations of al-Bukhari and of Muslim** because it
was felt the reports they contained were sifted by the most careful test of genuineness.’*
Our study of the Sunna of the Prophet as the source of Islamic law is namely based on
the hadith collections of al-Bukhari and al-Muslim. The traditions that are reported by
the six imams of hadiths, namely, al-Bukhari, Muslim, Abu Dawud, al-Nasa’i, al-Tirmidhi,
and Ibn Majah, takes priority over those ahadith which might have been reported only
by some and not all of these authorities. Among ahadith which are not reported by all
the six authorities, those which are reported by al-Bukhari and Muslim are preferred. If
one of conflicting hadith is reported by al-Bukhari and the other by Muslim, the former is
preferred by the latter.

The ability of al-Bukharis and Muslim’s collections to serve as an acknowledged
convention for discussing the Prophet’s authenticated legacy would serve three important
needs in Sunni legal culture of the eleventh century. Firstly, as the division between
different schools of law became more defined, scholars from the competing Shafii, Hanbali
and Maliki schools began employing these two collections as a measure of authenticity in
debates. Later on, even Hanafi School could not avoid adopting this convention. Secondly,
with the increased division of labour between jurists and hadith scholars in the eleventh

331 Brannon M. Wheeler, Applying the Canon in Islam: The Authorization and Maintenance of Interpretive
Reasoning in Hanafi Scholarship (Albany: State University of New York Press, 1996), 2.

332 Jonathan Brown, supra note, 39: 5.

333 Mohammad Hashim Kamali, supra note, 35: 181.

334 Sahih Muslim, Volume I. Rendered into English by Abdul Hamid Siddigi (New Delhi: Kitab Bhavan,
1971), v.

335 Marshall G. S. Hodgson, supra note, 159: 332.

90



century, the two collections of hadiths also became an indispensable authoritative reference
for jurists who lacked expertise in hadith evaluation. Thirdly, al-Bukhari’s and Muslim’s
works served as standards of excellence that shaped the science of hadith criticism as
scholars from the eleventh to the thirteenth century sought to systematize the study of the
Prophet’s word.**

The majority of Muslim scholars agree on the classification of the Prophetic traditions
into the continuous and discontinued hadith. The discontinued hadith is a report whose
chain of transmitters does not extend all the way back to the Prophet and this is why this
type of hadith does not possess binding force. Our attention here is to be paid mainly to
the continuous hadith. The continuous hadith may be recurrent, well-known and solitary.
There are some conditions for the report to be named recurrent hadith. Firstly, the number
of reporters in every period or generation must be large enough to preclude any kind of
fabrication. By no means, the exact number is required to fulfil this condition. Rather, the
knowledge and the trustworthiness of reporters is the main factor. Secondly, the reporters
must base their reports on sense perception. Report must be based on certain knowledge.
Thirdly, the reporters must have positive reputation. The fourth condition is that the
reporter cannot be associated with one another through political line. These conditions are
prevailing among the majority of Muslim scholars. Undoubtedly, there are more conditions
according to one or another figh doctrine. All in all, the authority of recurrent is equivalent
to that of the Quran.?” Besides the recurrent hadith, the scholars enumerate well-known
hadith. The hadith may be called well-known if it is originally reported by one, two or
more Companions from the Prophet or from another Companion but has later become
well-known and transmitted by a number of people. Widely known such hadith became
during the period of Companions or their successors. To Hanafis, the well-known hadith
may qualify or confirm what is stated in the Quran. For instance, the well-known hadith
“The killer shall not inherit” qualifies the general provisions of the Quran on inheritance.*®

The solitary reports are reported by a single person and this is the reason why such
kind of hadith are contested by the scholars. To al-Shafii, this report stems from one, two
or more reporters from the Prophet but it fails to fulfil the requirements of recurrent and
well-known hadith. Of course, if there are reliable narrators and content of the report is not
repugnant to reason then these reports are binding. Overall, majority of scholars states that
it is obligatory to act upon solitary hadith even if it fails to engender positive knowledge.
In addition to this, M. Kamali concludes that the solitary hadith may form the basis of
obligation if it fulfils certain conditions: the transmitter is to be Muslim; competent;
possessing positive reputation; with good memory; the narrator is not implicated in
any form of distortion either in the textual contents or in its chain of transmitters; the
transmitter must have met with and heard the hadith directly from his immediate source.”

We may find many reports of legal quality in all the compilations. As the whole
dissertation is full of citations from ahadith, here we are to enumerate just several examples.
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For instance, one report concerns the question about the acts made in pre-Islamic period.
More precisely, whether for the acts made in pre-Islamic period one should be punished
under the new order of Islam. Compilation of al-Bukhari states what was narrated by Ibn
Mas'ud: “A man said, O, Allah’s Apostle! Shall we be punished for what we did in the pre-
Islamic period of ignorance? “The Prophet said, “Whoever does good in Islam will not
be punished for what he did in the pre-Islamic period of ignorance”** This line is more
than similar to the legal principle whereby the law has no effect retrospectively. Another
example is provided by the author of the encyclopaedia of Islam. Here, the case of adultery
is described by saying that although the Quran (24:2) pronounces the fixed punishment of
one hundred lashes for adulterers, some ahadith go on to specify that this punishment is
reserved for unmarried adulterers, while married adulterers are to be stoned to death.**!
To confirm it, we are to take a look into two ahadith of al-Bukhari’s compilation which are
related to the case of adultery of unmarried and married individual. It is reported by Abu
Huraira: “Allah’s Apostle judged that the unmarried person who was guilty of illegal sexual
intercourse be exiled or one year and receive the legal punishment (i.e., be flogged with
one-hundred stripes”** Whereas the other punishment is prescribed by the Prophet when
it is related to the case of adultery of married person. “Narrated Jabir bin Abdullah Al-
Ansari: A man from the tribe of Bani Aslam came to Allah’s Apostle and informed him that
he had committed illegal sexual intercourse and bore witness four times against himself.
Allah’s Apostle ordered him to be stoned to death as he was a married person”**

One more issue to be discussed here is inheritance and bequest. According to the
Quranic verse 2:180: “It is prescribed for you, when death approaches one of you and he
leaves some good, to make a bequest for parents and kinsfolk in an honourable way - an
obligation upon the reverent” The verse 2:240 speaks of the obligation to make testament
for wives and husbands. At the same time, exact shares of inheritance that heirs must
inherit are enumerated with precise clarity in the text of the Quran. Here, we need to
have in mind two main restrictions in Islamic law. Firstly, bequests account for no more
than a third of one’s property. Secondly, the bequest cannot be designated for a person
who automatically inherits according to the Quranic injunctions concerning shares of
inheritance. Some scholars say that the verse 2:180 was abrogated in full or in part by the
Prophetic hadith which states: “Let there be no bequests for heirs”. According to the authors
of the commentary of the Quran, this hadith, if taken as universally applicable, renders
the verses concerning bequests partially incompatible with those describing inheritance
shares.** As it is evident from the ahadith, a will can be made only for one-third*** and not
for those who receive a share of inheritance as prescribed by the Quran. As a moral issue,
bequests are to be made first to relatives and only secondarily to non-relatives. All in all, the
Sunna is inseparable means of interpretation of the Quran but it also not the last source to
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be researched here. Alongside twin sources of Islamic law, the Quran and the Sunna of the
Prophet, the third one is ijma or consensus among Muslims. The result of consensus is the
source on either question which is of binding force. As an example, the consensus of the
prohibition of slavery can be mentioned. That the re-establishment of slavery is forbidden
under the general consensus of Muslim scholars was one more time repeated in the open
letter to the leaders of self-declared “Islamic State” and its followers what was signed in
2014 by the majority of leading Muslim scholars in the world.>*

3.2. Ijma as a source of rulings, limits and possibilities

Ijma as a source of rulings in Islam cannot be regarded as a mere Islamic concept or as
a tool which has nothing in common with Muslim social and legal affairs in modern times.
Why? The concept of consensus (ijma) had been in existence since pre-Islamic times, and
referred to the formal agreement of the tribe.’* Thus, it is rather a customary concept
than merely Islamic one. In the beginning of Islam, ijma occurred for the first time in
Medina among the Companions of the Prophet. It is clear that ijma may serve as a source of
Islamic law only after the demise of the Prophet because during his life he was the highest
authority and any agreement during his lifetime is not considered ijma. After the Prophet,
the collective agreement of the Companions was accepted by the community and obtained
the status of the source on the agreed issues. Later, the leadership role passed on to the
next generation of successors, the agreements of whom were treated as a source of rulings.
After that, the early religious scholars referred to the opinions of the Companions and their
successors. Gradually, ijma was defined as the unanimous agreement of qualified scholar
jurists of the Muslim community of any period following the demise of the Prophet on
any issue. Or, according to Ibn Khaldun, as the consensus of scholars from the umma
of Muhammad, after his death, in a determined period upon a rule of Islamic law.**
Incorporation of ijma into the theory of sources led to the fact that it came to be regarded
a legal tool to produce legal rulings. It is important to note that ijma continues to play
an important role in the process of making law in Islam in the modern times. As will
be evident in the following pages, modern Egyptian legislative process was successful in
producing a new civil code in the form of a broad consensus. In the first part of the XX
century, the main drafters of the mentioned code found an element of flexibility in the tool
of ijma enabling them to overcome the apparent flaw of an apparently frozen Islamic legal
system.** Even more, the most recent global Muslim consensus on the pressing Islamic
questions proves the strengths of this source that is capable of adapting Islamic law to the
present day requirements.
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The effect of ijma on the whole early Islamic legal development is unquestionable. It
might be seen as having an effect of the glue by means of which the whole judicial process
in Islam came to be cohesive. According to Ibn Khaldun, through the consensus the
Quran, Sunna of the Prophet and analogy received the status of the source in Islamic law.
More exactly, the Quran and the Sunna became forceful as a result of the consensus of
the community of believers in God and the Prophet who confirmed that the Quran was
revealed to Muhammad. As many things were not included in the texts after the Prophet,
the scholars started to compare and to combine new issues and the evidences found in the
Quran and Sunna. Such comparison of similar cases made reasonable impression that both
cases are covered by the same divine law. This is how analogical reasoning became another
kind of legal evidence, because the founding scholars all agreed on it.**" As a result of such a
huge role of ijma in the social arena, jjma was introduced as a consisting part of the system
of Islamic legal sources (usul al-figh) by means of which the whole system of Islamic law
was created.

One might wonder whether the issue agreed in consensus can contradict to the provisions
of the Quran and the Sunna of the Prophet. First thing which needs to be realized is that
ijma is the third in the hierarchy of sources of law according to the theory of sources. What
is repugnant to the Quran and the Sunna cannot be argued from consensus.* Apparently,
the revealed sources of Islamic law are two, the Quran and the Sunna of the Prophet. All the
other sources including ijma are founded through ijtihad, thus, are derivative ones. In fact,
ijma as such originates in ijtihad, thus, it is a rational source. Ijma as all the other rational
sources of Islamic law are all designed to link Islamic law to social reality and to serve
as instrument of adaptation in the social arena. In this light Aron Zyzow speaking about
ijtihad and ijma claimed that ijtihad as a process of law-making and interpretation is more
significant than ijma on the question of flexibility of Islamic law. According to him, ijtihad
maintains the continuity of the legal system, whereas ijma merely broadcasts this to a wider
public and fixes it beyond the reach of dispute.**> Although consensus has been recognized
by the majority of scholars and schools, however, there is a disagreement over the validity
and scope of it. Bearing in mind that Islamic law is pluralistic as a result of different schools
of law and even different movements in Islam, it is clearer to speak of a consensus in plural
form. Also, there is no unanimous position on the conditions that must be met before ijma
can be said to have taken place. Before taking into consideration these issues, we need to
find out the textual basis on which ijma as a source is grounded.

What is the basis of textual evidences on which ijma as source came to be accepted by the
majority of Muslim scholars? Al-Shafii and other commentators considered the Quranic
verse 4:115° as the proof of the authority of ijma. Accordingly, the part of this verse which
states that “...one who follows a way other than that of the believers...” establishes the
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status of ijma as the source of Islamic law. Here, God has promised bad ending to those who
follow a way different from that of the believers, and the way of the believers is determined
by explicit and unanimous ijtihad. As concluded by I. Nyazee, consensus after ijtihad is the
true path to be followed, and it is not proper to go against it.>** In the light of the mentioned
Quranic verse, I. Doi highlights that the concept of ijma can be derived from a number of
other Quranic verses: 3:159, 42:38, 24:4, and 4:59.>° In contrast, one observer states that
the Quran do not offer evidence on the authoritativeness of ijma and only solitary reports
of the Prophet speak on the impossibility of the community on the whole ever agreeing on
an error.” In fact, there are at least two Prophetic reports from which the authority of ijma
was derived: “My community shall never agree on error” and “He who departs from the
community ever so slightly would be considered to have abandoned Islam” A number of
scholars regards these two Prophetic reports as solitary and solitary reports are probable,
thus, cannot prove anything with certainty. To solve this task, the jurists worked with the
large number of transmitted reports, what enabled them to transform these reports into
the recurrent ones. As we already know, recurrent reports of the Prophet convey certain
knowledge of an infallible nature. Thus, the mentioned verses in Quran and the reports
of the Prophet are two main groups of evidences on which the majority of jurists are in
agreement.

The concept of ijma played a crucial role with regard to the fundamental questions of
Islam. It is through the consensus of successive generations of Muslims that was possible
to accept the text of the Quran to be the accurate representation of divine revelation as
received by the Prophet more than fourteen hundred years ago. The authenticity of Sunna
as an accurate representation of what the Prophet said or approved is also established
through consensus. Through ijma was also agreed on the fundamental issues of Islamic
law, namely, on the necessity of Caliphate, on the concept of abrogation, on the recognition
of the method of analogy, on recognition of the figh schools and on the other question. In
the field of inheritance, for instance, it is agreed that if a person is predeceased by his father,
then the grandfather - taking the share of the father - participates in the inheritance of the
estate with the son. In the field of family law it is also agreed that since the Quran prohibits
marriages with mothers and daughters then, similarly, grandmothers and granddaughters
fall within the prohibited degrees.

As is evident from the history of Islamic legal development, ijma may affect the path of
Islamic law in several divergent directions. It is capable to produce rulings as well as limits.
From one side, ijma may give the potential for evolution of Islamic law by attributing for
the agreed results of ijtihadic practices the status of Islamic figh law itself. After saying
that the collective will and consensus of the community is the only recognized source of
binding legislation next to the Quran and Sunna, M. Kamali proudly posed a question:
“What could be more honourable than the affirmation, in Islam, that the will and
consensus of the community stands next in authority to the will of God and the normative
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Sunna of the Prophet?”*” In his doctoral dissertation, Sanhuri portrayed ijma as a tool for
political definition rather than solely the interpretation of religious law by ending up with
a question: “What is more democratic than the confirmation that the will of the nation in
the will of God Himself?”**® Because of the inseparable ties among such Islamic as well
as democratic in nature concepts as ijtihad, shura and ijma, it is possible to dispel such
myths as the rigidity and immutability of Islamic law as such. Even more, ijma, according
to M. Kamali, can be used more effectively to promote human dignity, human rights and
welfare.® Through ijma as a source, Islamic law may always be revived as completely
compatible social phenomenon. Instead of romantically attempting to recast Islam as
super-philosophy, M. Igbal suggested to use consensus because only in this way alone it
is possible to stir into activity the dormant spirit of life in Islamic legal system and give it
evolutionary outlook in modern time.**

However, the other side of the matter gives more room for being concerned. The role
ijma played after the formative period of Islamic law shows its equally possible capacity
to serve as a source of isolation and stagnation. The so called ‘closure of the doors of
further human legal reasoning’ was nothing but consensus per se. It was agreed that all the
questions of Islamic law are decided and the answers to all the legal issues must be searched
in the manuals of figh law. If we agree that ijma begins with the personal ijtihad of jurists
and culminates in the universal acceptance of opinion, then with closure of ijtihad also
ijma as the source of rulings disappeared from the scene. The paradox lies in the fact that
ijma as a source of rulings was restricted to the mere theoretical idea by the scholar jurists
who came into agreement to limit further creative discussions on the matters of law. The
growth from permissive and inclusive to a purely prohibitive and exclusive was the course
of transformations the concept of ijjma underwent in the formative period. Discovery and
formulation of the divine law as a process of growth was superseded by the growing amount
of legal treaties within one or another recognized Sunni law school. Evolution promoted
by ijtihadic practices ceased to reflect social reality and what was left for the jurists was
commenting stable figh rules whereby all legal decisions was to be made. This is what was
left from the concept of ijtihad. Such “state of coma™*!
infallible ulemas to attribute rigidity to the phenomenon which by the nature was contrary
for any type of stagnation. To stick Islamic law to the understanding of religious scholars of
figh schools as binding to all subsequent generations is contrary to its essence. Moreover,
to attribute immutability as the feature of Islamic law as if it stems from the very sources of
Islamic law is equally wrong as to regard closure of the doors to ijtihad final and irrevocable.

The question of the conditions of ijma is extremely important to discuss here as well.
There is no agreement on the exact number of conditions among Muslim scholars. Here
we are to deliver those conditions that are recognized by the majority of scholars. Firstly,
ijma is that of the umma as represented by all its scholar jurists who live in a particular
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generation. Thus, an agreement of another umma will not be considered ijma. The reason
lies in the textual evidences supporting this fact that it is only the umma of Muhammad
that is protected against error in collective agreements. Despite this condition, ijma in one
region of Muslim umma differed from the other Islamic region not only on the content,
but also on the authority. Important to note here the role of the jurists of Medina which
is the Prophets town. Al-Muwatta, a digest of the agreed legal opinions of the schools of
Medina, which was reviewed and commented on by a famous scholar Ibn Malik (795) for
the followers of Maliki school is the most authoritative source of a number of authentic
agreements or amal. ‘Amal’ literally denotes practice and juristically indicates the agreed
practice of the people of Medina. The founder of Maliki School of figh, Ibn Malik and the
jurists of Medina claimed that their city was the home of true Muhammadan traditions. It
is reported that Malik compiled his book al-Muwatta from the several thousand hadiths
which he submitted to approval to seventy jurists-theologians of Medina.*** To Malik, the
agreement of Medina jurists on a rule of law based on hadith constituted the true Islamic
law. Their ijma was a weapon with which Medinan jurists attacked the jurists of Hanafi
School on the ground that they had departed from the Sunna of the Prophet. There is a
disagreement over the Maliki claim that their consensus is to be regarded as universally
binding. Why? In all probability, because there is no other consensus than the consensus of
the entire community of Muslims. Regardless the opposition, the Maliki School of figh keep
regarding the exclusive role of consensus of Medinan scholars under the authority of Maliki.

The doctrine of ijma speaks of the consensus of the community at large and of the
agreement among scholars. Al-Shafii insisted on the ijma of all Muslims. As was said of Ibn
Malik, ijma was tantamount to the Medinan consensus of the Companions of the Prophet
and two successive generations. The Hanbali jurists regarded ijma as the agreement of
the Companions of the Prophet. Apart from these positions, there were more divergent
opinions. Al-Shafii in his famous al-Risala discussed briefly the concept of ijjma noticing
the distinction between the consensus of all Muslims on essentials and the consensus
of the scholars on points of detail by giving higher authority to the former one. To the
question of the meaning of the Prophet’s order to follow the community, al-Shafii noted
that there is one meaning and that the error comes from the separation from the Muslims
community at large and only those knowledgeable ones.** To J. Schacht, the author of al-
Risala has neither succeeded in clarifying his idea of consensus at large nor was he able to
dispense completely with the idea of consensus of the scholars. According to J. Schacht,
the unanimous opinion of the scholars merges into the consensus of the Muslims at large
and serves to eliminate stray opinions by showing them to be below the general scholarly
standard.** The fundamental weakness in the doctrine of the consensus of the community
at large was procedural - the lack of an adequate method which would provide means
for the community to arrive at an agreement.>® The more territory and population was
conquered, the less possible was the agreement of all Muslims on the ground.
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Talking about the consensus of Muslim scholars, one more condition was that agreement
must take place among qualified scholars. What are the conditions to become a qualified
scholar in order to obtain a right to participate in consensus? Traditionally they are:
knowledge of Arabic language; knowledge of Quranic language with regard to the verses of
legal quality, also the occasions of abrogation; knowledge of the Sunna of the Prophet with
regard to the legal matters; knowledge of ijjma aimed at preventing mujtahid not to reopen
an issue when there is ijma on it; possession of knowledge of the purposes of Islamic law and
of the process of ijtithad and how it must be exercised. According to I. Nyazee, although this
was true for a sizable period of Islamic history, there is limited scope of ijtihad by individuals
today. To prove it, the author gives an example of the Council of Islamic Ideology in Pakistan
where members cannot be deemed to have the qualifications of a mujtahid.*® Also, the qadis
of the Sharia courts in one or another Muslims state today must have competence in the
enumerated issues and, at the same time, to have sufficient degree of knowledge on the state
made law. Furthermore, there are Islamic centres of religious education where one might
find out any particular question in the discussion with qualified religious scholars.

There are more conditions. For instance, the agreement must be among scholar jurists
of a single period of time or, more precisely, of one generation. Additional condition is
that the agreement must be on the rule of law (the hukm). On any issue that is not related
to the legal area agreement will not be treated as ijjma. Another disputed condition was
that the mujtahids should have relied on and evidence in one of the accepted sources
of law for deriving their opinion. If we agree with this condition, than the question of
whether the ijma is to be regarded as independent source of law may be raised. In any case,
the jurists employ their functions within the limits posed by the two primary sources of
Islamic law. As to the ijma as independent source, the strength of it lies in the agreement
itself. Accordingly, while it is true that the jurist agreeing on a rule would be relying on an
evidence from the whole legal system, it cannot be a condition that such evidence must be
found in the text in order to convey the agreement on the issue at hand.

As stated in Quran (16:43) the way to find solution in the case when there is juristic
disagreement is to ask knowledgeable people. The clearest solution is conveyed in the
Quranic verse (4:59) where the obedience to God, to His Messenger and “those in authority”
(ulu al-amr) is required. Those in authority again are mentioned in the verse (4:83) which
confirms the authority of those in authority next to the Prophet himself. Whether they
are political rulers or scholar jurists, it is certain that the agreement on one or other issue
is to be emanating from knowledgeable people. Another question is whether there is to
be an agreement of any number of scholar jurists available at the time when the issue is
encountered. As noted by M. Kamali, consensus can never exist unless there is a plurality of
concurrent opinions,*” thus, no ijjma could be expected to materialize if there is only some
jurists in agreement. According to most jurists, the agreement must be unanimous, that
is, among all the mujtahids. To a number of scholars seemed that such ijma is not feasible
because the scholar jurists normally were located in distant places, cities and continents,
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access to all of them and obtaining their views is beyond the bounds of practicality.’*® This
is why there are jurists who consider a consensus of the majority as valid ijma. In fact, there
would be no problem in the current globalized world to come into unanimous agreement
because of technological possibilities and other ways whereby the world became much
closer. In any matter the agreement of the whole umma would be equal to the consensus of
the scholar jurists of the recognized schools of law within Muslim world.

It is not an exaggeration to say that ijma could play a very important role in the
development of Islamic law in the contemporary time. To achieve this, it is necessary to
come into agreement for leading scholars within one or another Muslim state or among a
worldly Muslim community of scholar and political leaders depending on whether an issue
touches solely the particular state or the global Muslim community. The central question is
whether any example of such consensus has emerged on the scene in the present context.
Two recent cases prove how the concept of ijma might serve in making Islamic law as a
whole and legal system of a Muslim state in particular even more open and adaptive to
the change on the ground. The Civil Code of Egypt and the process of its adoption which
lasted twelve years (1936-1948) is the first example which must be taken into account. Also,
the most recent case of consensus among a worldly Muslim community made in Amman
(2004) of scholars and political leaders can be considered as a most recent case of ijma.

In its content, the Egyptian Civil Code that came into force in 1949 reveals how Abd
al-Razzaq al-Sanhuri, the main architect of the Code, understood both the principle of
takhayyur as a technique enabling the selection of a proper interpretation of the legal texts®*
and Islamic legal principle which states that Islamic law is capable of adaptability when
circumstances change.’” In essence, the code suggested to put a barrier on Islamic religious
law that was not compatible with the Code, to select what was best for the Egyptian society
from foreign codes and in such a way to reform the whole Egyptian Civil law in order to
meet the aspirations of Egyptian people. Talking about the very process of its adoption, it
shows how Islamic ijma might become a very useful procedural tool in the modern times
in order to negotiate, to convince and to achieve an agreement on the proposed issue.
When that issue touches the Sharia and legal reform, it is too naive to expect finding a
compromise in a short period of time. Also, a successful result depends on the architects
of the suggested idea and how they present it to the audience. The long-lasted procedure
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of adoption of the new Egyptian Civil Code was gradually achieved through a process
of professional consultations and broad social discourse. In addition to the members of
the Parliament, leading academics, jurists, religious figures were invited to participate in
the process of adoption of a new Civil Code as the regulator of a new social order. The
comments of leading figures of the nation and of the parliament members were many times
forwarded to Sanhuri’s re-examination committee. After a long process of consultations the
new Code was adopted by parliament in October 1948 and went into force one year later®”".
As noted by G. Bechor, despite the turbulent events that have followed and attempts to
attack the Code, it has continued to serve as the foundation of Egyptian and Arab civil law
into the twenty-first century.””? All this only proves how helpful might become the concept
of ijma in making modern legislative process effective and successful in such a polarised
Muslim state as Egypt.

The Amman Message as the contemporary example of ijma also proves that this source
is capable to play important role in the present context. It is very likely that it is possible to
unite Muslim scholarly and political positions on a particular heating issue or, in general, to
make unity among Muslims at large.””> Amman Message issued in 2004 was an agreement
made the majority of Muslim scholars in the world calling for the unity in the Muslim world
on a number of fundamental issues. The three-point agreement was issued by 200 Islamic
scholars from over 50 states. It was agreed on the further issues: on the recognition of eight
legal schools of figh and the varying schools of Islamic theology; on the forbiddance from
pronouncing declarations of apostasy between Muslims; on the preconditions to the issuing
of religious and legal opinions (fatwas), intended to prevent the circulation of illegitimate
fatwas. To agree on these issues and to announce it for the world is more when important
in the age when a number of so called ‘religious/legal opinions™ continue to circulate on
internet. Very frequently these opinions express the aim to justify terrorist groups’ behaviour
in the name of Islam. In the light of this example, it seems that the consensus of Muslims in
large is neither achievable nor necessary. It seems that what is necessary for the present-day
ijma is the majority of leading scholars from the Muslims states.

3.3. Analogical reasoning (Qiyas)

Qiyas or individual reasoning in the form of analogical deduction received the place
in the theory of usul al-figh alongside the other three sources. Truth, a mistaken decision
to name giyas a source requires to be corrected. Rather, it is the rational method whereby
legal rulings may be derived from the textual sources of Islamic law. In other words, giyas
is a form of ijtihad and in all probability al-Shafii had this in mind when he said that ijtihad

371 Sanhuri’s Civil Code exerted a crucial influence throughout the whole Arab world in making new civil
codes. It might be said that it has been copied in Syria (1949), Libiya (1953). Sanhuri himself drafted
the civil code of Iraq in 1951. Also, it served as the main basis of reference for the civil codes of Jordan
(1976), Yemen (1979), and Kuwait (1981).
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is qiyas’. To define by this kind of precision human reasoning was obviously aimed at
curbing the use of ra’y or early way of human legal reasoning based solely on the personal
sense of justice. Very important to note that it is not accurate to say that if a scholar had
exhausted Quran, hadith, qiyas and ijma, then and only then could he move on to the final
stage of thinking, ijtihad,’” because even ijma and qiyas as the sources of Islamic law may
be regarded as the rational manifestations of the ijtihad. Although ijma and giyas differ in
many respects from the ijtihad, it would be a mistake to draw a clear line and separate them
from ijtihad. Meanwhile, there is one reason why it is particularly important to distinguish
ijtihad from qiyas. As noticed by A. An-Na’im, since the gates of ijtihad were supposed to
have been closed, it became possible only through qiyas to continue to deduce rulings for
new cases out of the precedents of earlier established principles and rules of Islamic law
without claiming to exercise ijtihad as such.”® Thus, it is more useful not to perceive giyas
synonymous term to ijtihad.

For al-Shafii, analogy is of two kinds. The first, if the case in question is similar to
the original meaning of the precedent, and the second, if the case in question is similar
to several precedents, analogy must be applied to the precedent nearest in resemblance
and most appropriate.’”” Strictly speaking, only the former is to be associated with the
analogical legal reasoning. Whereas the latter is the situation in which the method of
istihsan or juristic preference may be applied. Qiyas extends the textual rulings to similar
cases and issues which fall, not within the letter, but the rationale (illa) of a given law. In
the case of istihsan there is a need to find an alternative solution to a given problem when
the jurist is convinced that applying the existing law may lead to rigidity and unfairness.

Qiyas was not simply authorized individual reasoning in the form of analogy, this form
of reasoning was taken to exclude more affirmative forms of reasoning.’”® Thus, individual
reasoning came to be regarded as the channel through which the law might be derived,
but only in analogical form. Only with qiyas that the theory of usul al-figh gains a method
capable of generating legal content outside of or beyond revelation. This was the result of
compromise between strict adherence to the hadith and admission of more affirmative
forms of thinking, or between revelation and reason.””” One may say that this kind of
preclusion of other sources was aimed at reducing potential means to respond to the factor
of change. However, in all probability without restrictions any efforts to systematize law
would fail. Especially, it fits for the case of Islamic law because without the limits suggested
by al-Shafii in the formative period, in all probability Islamic law would have not survived.
Probably, by rationalizing Islamic law through the creation of the theory of sources and
leaving considerable space for the sources of rational nature within it, scholars of that time
saved from the chaos and absolutist ambitions of rulers not only law, but also religion as
such. It seems that rationalized and systematized Islamic law gave strength for Islam as

374 Muhammad Ibn Idris Al-Shafii, supra note, 79: 288.
375 Tamim Ansary, supra note, 206: 97.

376 Abdullahi Ahmed An-N’im, supra note, 56: 25.

377 Muhammad Ibn Idris Al-Shafii, supra note, 79: 39.
378 Patrick Glenn, supra note, 96: 177.

379 Noel J. Coulson, supra note, 154: 6.

101



such to undergo various challenges of the time. Although through qiyas had a possibility
to be applied within the limits of the Quran and the Sunna, for a long time only in this
way Sharia law was connected with the social reality what was of enormous significance in
order to remain on the scene as the efficient legal system.

The opponents of giyas argue that the Quran precludes from regarding qiyas as the
source of Islamic law. Such an argument is based on the Quranic verse 6:38 according to
which “There is not a living creature on earth, nor a bird that flies with its two wings, but
are communities like you. We have neglected nothing in the Book, then unto their Lord
they all shall be gathered.” Apparently, the supporters of the literalist approach towards the
textual sources hold this verse as evidence for their claims. However, it is not permissible to
quote a verse, or part of a verse, without considering everything that the divine scriptures
say about the issue. We might see from a number of verses (for instance, 2:85; 5:13; 15:91
and so forth) that one must consider everything that has been revealed relating to a
particular issue in its entirety, without depending only on parts of it.

The majority of scholar jurists from the Sunni schools of figh law find the proof of qiyas
in the passages of the Quran and in the ahadith. Among the Quranic verses the one which
is often cited is the verse 4:59. As we have already noted, this verse reflects the very essence
of the theory of sources, namely, the sources from which and through which Islamic law is
to be derived and even the order of priority among the sources. Suffice it to cite the part of
this verse where scholars find support for giyas, the fourth source of Islamic law: “...should
you dispute over something, refer it to God and to the Messenger, if you do believe in God”
The reference to God and to the Prophet means that in the case of any dispute, it is necessary
to follow the signs and passages of the Quran and the Sunna of the Prophet. One way of
achieving this is to identify the rationale of the ruling and apply them to disputed matters,
and this is precisely what qiyas is all about.’® As was concluded by I. Doi, there is nothing
wrong in using qiyas in deriving a logical conclusion in Islamic law in-as-much as that
conclusion does not go against the injunctions of the Quran or the Sunna of the Prophet.*®!

Qiyas as a form of ijtihad is expressly mentioned and, thus, received support in the
Prophetic reports. It is reported that the Prophet asked Mu’adh upon the latter’s departure
as judge to the Yemen. Mu’adh told the Prophet that he would resort to his own ijtihad in
the event that he failed to find any guidance in the Quran and the Sunna, and the Prophet
was pleased with his reply. In addition to this hadith, it is also narrated that during his
lifetime the Prophet sent Abu Musa al-Ashari to Yemen, and told him to judge on the basis
of the Quran, and that if he did not find a solution in the Quran, he should make use of
the Sunna of the Prophet, and if he did not find the solution here, he should use his own
judgment. Since the hadith does not clarify any form of human reasoning in particular,
analogical reasoning falls within the meaning of this hadith.

There are four requirements for giyas: (1) the original case on which the ruling is given
in the text and which analogy seeks to extend to a new case; (2) the new case on which a
ruling is necessary; (3) the effective cause which is an attribute of the original case and is
found to be in common between the original and the new case; (4) the rule governing the
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original case which is to be extended to the new case. A popular example of the drinking
whisky may be taken here to see how the answers through analogical legal reasoning may
be produced. The Quran expressly in the text forbids wine drinking in the verse of 5:90,
thus, this textual evidence proves that wine is the original subject. Whisky is the new
subject which is under investigation in our case. As from the drinking wine so from the
drinking whisky common cause would be the intoxicating effect. Due to the same or even
worse effect, their common legal qualification is prohibition. One more example can be
presented here. According to the Quranic text, the selling is prohibited after the last call
to Friday prayer. This rule may be extended by analogical reasoning to the other kinds
of transactions that turn away Muslims from fulfilling their obligation. In addition, the
analogical reasoning may be exercised through the text of the Sunna of the Prophet. For
instance, the man who kills cannot inherit one of the fixed shares from his victim if he is a
relative. This rule may be extended by the analogy to the law of bequests.

When common cause is not specified in the sources, the jurist is obliged to identify it in
the light of the purposes of Islamic law. To take but one contemporary example, we might
mention the permission for Muslims living in the West of taking bank loan for buying
a house. The so called figh for Muslim minorities on the permission to take mortgage
was agreed by the Muslim scholarly institutions operating in the West. As the doctrine of
figh for Muslim minorities is built on the methodology of maqasid al-Sharia, the scholars
agreed that such decision was necessary to fulfil at least two fundamental purposes of the
Sharia, namely, to safeguard life and wealth (property) of Muslims living in non-Muslim
countries. According to us, this rule might be extended by the analogical reasoning to the
issue of taking loans for studying at universities. Important to note that not all Muslim
scholars agree to identify the common cause between original and new case in the light of
the purposes of Islamic law. For them strictly literalist way of reading Quran is prevailing
and to permit to base the process of analogical reasoning on the purposes of the Sharia law
looks like the expanded version of ijtihad.

As the matters uncovered by the revealed texts were just increasing because of the
changing of the time and human living conditions, Islamic law through giyas was augmented
in such an amount that neither of other rational sources of Islamic law in that time were
capable to be even compared. To sum up, through giyas as a means of discovering and
developing the existing law, Islamic law had a chance to be more effective on the ground. In
addition to qgiyas as the main form of ijtihad, there are other forms of ijtihad that are treated
as sources of Islamic law. It remains here to discuss in short the other additional sources of
Islamic law among which the other forms of ijtihad dominate. After that, the preliminary
conclusions of the Chapter Three will be delivered.

3.4. Supplementary sources of Islamic law

Besides the recognized four sources of Islamic law, there is a number of additional or
supplementary sources. These sources were recognized by one or another school of Sunni
law. It might be even said that the doctrines of schools differed mainly in the choice of
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delivering the authority of a source of law to one or another additional source. According to
A. Shabana, in addition to the textual sources of the Quran and the Sunna of the Prophet,
the jurists have also relied on a number of derived and rational sources such as consensus,
analogical reasoning, juristic preference (istihsan), public interest (maslaha), private
interest or benefit (darura) and custom (urf or adah).*® As the consensus and analogical
reasoning have been already discussed, istihsan, maslaha, darura and the concept of custom
will be shortly discussed taken in the following pages of this chapter.

Istihsan is the first supplementary source which is more a form of ijtihad than a pure
source as such. Istihsan literally means “to approve, or to deem something preferable”. In
legal sense, it is a method of exercising personal opinion. Istihsan as juristic preference
is mostly known in the area of law. The option to prefer alternative ruling belongs to the
jurist if the school to which he belongs recognized it as valuable source of Islamic law.
Here, we need to see a relationship between giyas and istihsan. If an established analogy
gives the result which according to the jurist is not appropriate, he then embarks on the
search of an alternative ruling which would serve the value of Islamic justice and human
interest in a better way. Al-Shafii regarded istihsan as a new version of the concept of ra’y
and rejected it as an unwelcome addition to the theory of usul al-figh. According to Shaffi,
it is unacceptable because it permits virtually unlimited use of juristic discretion.”® Only
one form of human reasoning was acceptable to Shafii and this was analogical reasoning.
On the whole, there were no common agreement on istihsan among Sunni schools of
figh law. Abu Hanifa deserves the credit of having been the first to recognize that a strict
adherence to giyas would deprive law of that elasticity and adaptability which alone make
it the handmaid of justice.’® In a gradual fashion, Maliki and Hanbali jurists have validated
istihsan as a subsidiary source of law.

The Hanafi jurists who are in favour of the principle of istihsan state that a jurist through
istihsan seeks facility and ease in legal injunctions and all this, according to them, stems
from the divine sources. Strictly speaking, it may be viewed as a departure from qiyas
in favour of a ruling which dispels hardship and brings about ease to the people.® Such
principle is derived from the Quranic verse 2:185 according to which: “God intends facility
for you, and he does not want to put you in hardship” In addition to this, the Prophetic
hadith may be mentioned: “The best of your religion is that which brings ease to the
people”. The authors of the commentary of the Quran in this light adds one more hadith
where the Prophet says: “Make things easy, not difficult. Cause people to rejoice, not to
flee”3% All this may be regarded as justification of the use of juristic preference in particular
situations. The scholars as A. Doi*™ reveals the concept of istihsan from the Quranic verse
39:18: “Those who listen well to what is said and follow the best of it, they are the ones
whom Allah has guided, and they are the people of intelligence”. At first glance, this verse
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speaks of the knowledgeable people and their ability to answer to the questions of people.
However, it also indirectly speaks of the concept of istihsan. To prove it, the commentator
has interpreted this verse in the way to mean that “what is said” to people means the word
of God and only the people of intelligence may help to choose the closer to Islam course
of conduct. Thus, the judgment is left in the preference of those who have knowledge and
only they are able to derive the answer not only through analogical reasoning, but also
through istihsan.

An example of the case of istihsan might be related to the requirement of oral testimony
in Islamic law. It is the standard form of evidence in Islamic law. Oral testimony means
direct and personal speech of the witness before the judge. The Quran speaks of a number
of witnesses in one or another case. Muslim jurists in a form of consensus gave priority to
oral testimony over other methods of proof. However, we may take an example of sound
recording or photography or any other of equal significance methods which might help to
establish the necessary facts. Juristic preference would be when instead of oral testimony,
a judge would prefer to rely on more reliable means of proof. According to M. Kamali,
the rationale of such istihsan would be that the law requires evidence in order to establish
truth, and not the oral testimony for its own sake.”®® If this is the spirit of the law, then
recourse to istihsan in a number of instances might offer a better way to uphold that spirit.

Maslaha or public interest is one more form of human legal reasoning when public
interest is regarded as the main factor in the process of derivation the law from divine
sources. Consideration of public interest encourages initiative on the part of the jurists to
take all necessary measures to secure benefit for the community. Imam Malik ibn Anas
speaks of public interest particularly in a positive way. His example of maslaha is when
the Muslim ruler asks for additional taxes from wealthy people in the time of emergency.
This could be justified under the task to protect public interest. From the point of view
of W. Hallagq, the use of the concept of public interest may amount to the utilitarian or
subjective way of looking at the law. However, it is only partly truth. According to us, the
true subjectivity is to make binding the results of interpretation made in the light of totally
different time and circumstances on the disputes of our time. The concept of public interest
deserves much more attention today as it may serve as the means to reawakening Sharia
law. The concept will be investigated in the following chapters.

Darura or necessity is one more source of Islamic law aimed at protecting private
interest of individuals. Darura is a comprehensive concept aimed at facilitating and
allowing for actions which are normally forbidden. Its existence can lift a prohibition or
a compulsory act. When there is darura, a mufti may issue a legal opinion in accordance
with the ruling of a given mujtahid or school of figh most suitable for the circumstances
at hand. Interesting to mention that contemporary muftis receives a number of question
on the very concept of necessity and its suitability to various situations. For instance, the
mufti was asked: “We have noticed the recurrence of the use of the word “necessity” as a
condition to allow the examining doctor to touch or look at the body of woman. What
does it mean and what are its limits?” And the answer of mufti was the following: “What
makes it necessary to look at or touch a woman’ body is confined to what the diagnosis and
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treatment of the illness require. As to its limits, it is judged by the degree of the need for
it?% Thus, darura is a necessity of an emergency nature because it may be used only when
oness life or circumstance is threatened.

One more example of contemporary fatwa where the concept of necessity is discussed
can be delivered here. The question raised by an individual was whether a blind and disabled
people can keep a dog that is trained to help them. The question was: “The woman is in need
of this kind of dog. Is it permissible for her to keep it in the house because of necessity?”
The scholar answered in this way: “Keeping dogs is basically haram but the Prophet granted
a concession with regard to keeping dogs if it is for guarding the fields, herding livestock
or hunting. Is it permissible to keep a dog for purposes other than the three mentioned?
The answer is yes. There was a difference of opinion with regard to whether it is permissible
to keep dogs for purposes other than these three, such as guarding houses and roads. The
most correct view is that it is permissible, by analogy with these three, based on the reason
that is to be understood from the Prophetic hadith, which is necessity.**

The very concept of darura is written in the form of figh maxims. The Ottoman civil
code Mejelle, written in nineteenth century only in a form was of Western nature. The very
content of the document was made in accordance to the Hanafi figh legal rules and the
second part of the code is composed of ninety nine articles devoted to the most significant
figh maxims within the Hanafi School. One of the legal principles undoubtedly reflects
the concept of darura: Necessities make forbidden things canonically harmless.*®' From the
whole corpus of figh rules jurists once derived a number of legal maxims or principles and
the fact that one of legal maxims is attributed to the concept of darura talks for itself. The
scholars regard darura as the sub-category of ijtihad or human legal reasoning. Alongside
such categories as maslaha, maqasid al-Sharia, darura plays complementary role. These
concepts are overlapping and will receive more attention while discussing the status of
Islamic law in the contemporary time, both within the communities of Muslim living in the
West and in Muslim states.

To give but one example of the darura, we can look at the contemporary fatwa given by
Y. al-Qaradawi which concerns the case of burying Muslims in non-Muslim state. There are
fixed legal rulings concerning the dead body of a Muslim, such as washing and shrouding
him or her and performing the funeral prayer over the dead. Burying the Muslims decedent
in Muslim cemeteries is one of a set of legal rulings on the issue. Muslims have their own
way of burying which is simply directing the body towards the Mecca. The answer to the
question related to the burying Muslims in Christian cemeteries, Y. al-Qaradawi answered:
“Muslims are to seek private cemeteries. If they fail to obtain it, they should obtain a
private piece of land at the outskirts of Christian cemeteries to bury their decedents. If
they fail to obtain it, they should bury in another city in Muslim cemeteries. Otherwise,
in Christian cemeteries according to the rules of necessity. By the way, if cemetery is far

»

389 More on that look at the fatwa “Meaning of “necessity
page: www.leader.ir

issued on 19 February, 2017 on the internet

390 The fatwa is available at: www.turntoislam.com (last visited Feb. 15, 2017).

391 The Mejelle: An English Translation of Majallah El-Ahkam-I-Adliya and A Complete Code On Islamic
Civil Law (Kuala Lampur, Malaysia: The Other Press, 2001), 6.

106


http://www.leader.ir
http://www.turntoislam.com

from relatives of the decedent, it is not an excuse to bury him in non-Muslim cemeteries, as
burying Muslims in cemeteries for Muslims, according to the majority of Muslim scholars,
is obligatory whereas visiting the descendent is optional. The optional should not take
priority over the obligatory.”*

One more additional source is urf or custom. In the Islamic tradition custom has been
associated with the terms urf and adah. Urf is to be understood as a more collective custom
or practice and adah means and individual habit. It is to be noted the Islam emerged on the
scene where customary practices served as the main source of social life and law as well.
The main mission was that of the Prophet to create a so called harmony between old order
and new one. The Quran speaks of the customs a number of time. For instance, in the verse
2:233 the Quran instructs husbands to provide for their nursing wives and babies according
to common standards in comparable situations. Another example of how the Prophet
regarded customary practices may be found in the Muwatta of Malik. As we know, this
book is one of the earliest collections of written Prophetic ahadith. The Prophet is reported
to have indicated to his wife Aisha that when Meccans were renovating the Ka'ba, they
failed to rebuild it one the foundations of the Prophet Ibrahim. Aisha asked the Prophet
Muhammad why he declined to rebuild the Ka'ba on the original foundations. The Prophet
said that he had to take the Meccans’ recent acceptance of Islam into consideration.’*
As explained by A. Shabana, for the Meccans, Ka'ba was the most sacred place and the
Prophet Muhammad felt that they would not be able to tolerate the shock of seeing it being
desecrated.” It was necessary for the Prophet to acknowledge the customary practices
as long as this does not violate the rules written in the Quran. In a gradual manned the
Prophet affirmed, reformed or prohibited the existing customary practices.

Certainly that not all customs were islamised throughout the ages of Islam. Because
of this, we find reference to the customary practices as a binding source in the Ottoman
civil code. Here, we may take into account but several written principles with regard to the
concept of custom in the Mejelle: “Custom is of force”, “A thing impossible by custom is as
though it were in truth impossible”, “Custom is only given effect to, when it is continuous
or preponderant’, “It cannot be denied that with a change of times, the requirements of law
change”> Even more, the current civil code of the Kingdom of Jordan recognizes in the
primary sections the status of custom. The section (2) of the civil code requires particular
attention because it clarifies not only the place of custom in the legal system of the state, but
also establishes the hierarchy of sources of law in the current Muslim state. It is stated: “If
the court find no provision in the code, it shall decide by the rules of Muslim jurisprudence
which are more adaptable to the provisions of the code, and if there is none then by the
principles of the Muslim Sharia. And if there is none then by custom, and if there is none
then by the rules of equity. Custom shall be general, ancient, stable and continuous and
shall not contravene the provisions of the law, public order or morals. But if custom is that
of a certain town it shall be applicable in that town.” It is apparent from the mentioned that
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custom as the source of law can be applied just if there is no any provision in state made
code, then in the figh of the selected school or among the doctrines of schools, then in
the divine sources and only after that one should embark on the custom to settle a case at
hand. Also, it is evident that one or another town or area may have specific customs and
the court is obliged to apply them in those areas rather than in the whole state. All in all,
customs cannot contradict to the state law which is created in the light of the norms and
principles of Islamic law as such. As rightly noticed I. Nyazee, no custom can automatically
be accepted as law, it has to be analysed before it may be accepted.’® It may be concluded
that customs as in the past so today obtain a status of supplementary source which might
be acknowledged just if it does not contradict to the Islamic law and to the state law which
is also constructed in the light of the divine sources and traditional figh law.

3.5. Summary

On the question of adaptability of Islamic law, the chapter investigated the sources of
Islamic law. The research of the sources proved that divine as well as humanly made sources
do not give any reason to state that they can be the obstacle in the task to adapt Islamic law
in the changing time and circumstances.

Four principal sources are traditionally the main in the construction of Islamic law.
These are of divine and rational nature. The flexibility and openness of the Quran and the
Sunna stems from the very text, from its language which is mainly of ambiguous nature and
from the concept of ijtihad which stems from the very text of the Quran. All these three
channels encouraged scholars to interpret the twin sources in the light of living context.
There is a number of the Quranic and Prophetic textual references to the possessors of
knowledge who are entitled to harmonize the texts and social requirements

The possessors of knowledge are the main actors in the use of the ijma and giyas. [jma
is rational source emanating from the ijtihadic activities. From modern scholarly discourse
and from the previous exemplary Muslim agreements, there is a ground to highlight that
ijma might become the most important legal source to adapt Islamic law in contemporary
time. The Amman Message was perhaps the largest contemporary ijma’s example in its
number and diversity of religious leaders and representatives of global Islam. Qiyas as the
other rational source written in the theory of usul al-figh is rather the form of ijtihad than
the source as such. Although restricted, human legal reasoning in the form of giyas was
that tool of the formative and post-formative period through which Islamic law was able to
be expanded into the cases on which other sources were silent.

If there was an agreement of the scholarly community on the Quran, Sunna, ijma and
qiyas, a variety of supplementary sources came to be a point of disagreements among
schools of figh law and individual scholars as well. Such additional sources as maslaha,
istihsan, darura and similar are nothing but the forms of ijtihad which were recognized
by one or another school. All these ijtihadic forms play profoundly important role in the
modern era of Islamic law in the task to adapt it in the present circumstances.
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4. INTERPRETATION OF THE SOURCES AND MAN-MADE
LAW IN ISLAM

Islamic law does not end with its sources, it ends with figh law as the result of ijtihadic
activities. This is why in the research of the problem of adaptability of Islamic law, alongside
sources, it is necessary to analyse the concept of ijtihad and figh law. The task in this chapter
is twofold. It concerns, from one side, the concept of ijtihad and, from another, the figh
law. One premise to be proved is that Islamic law is indeed ijtihadic law. It means that the
main driving force in making Islamic law adaptable is human reasoning and interpretation
(ijtihad). Here, we tend to reveal the essence about the human role and the process through
which divinely revealed law in Islam becomes understandable and applicable in the social
life. Another premise is that figh law adapts Islamic law in the particular time and context
in a way of fixing it in the figh law books. Even though the intention of fixing law in figh
manuals would be combined with the attempts to make it immutable and final, adaptability
of Islamic law seems irrefutable at least from the fact of fixing it. Very often figh rules of
one or another school directly or indirectly influence the content of state-made law which
regulates social affairs. In the second part of the chapter, Hanafi figh rules written in the
manuals of the eleventh-thirteenth century will be discussed and compared with the Civil
Code of Ottoman Empire of the nineteenth century and with the present day Jordanian
Civil Code. Such comparative analysis tends to show that figh law as the continuation of
the Sharia law can make impact on the law texts made by the state.

According to M. Igbal, the very movement in Islam is enshrined in the idea of ijtihad.?”’
From legal perspective, E Vogel claims that ijtihad is not at all just individual moral-legal
decision-making, the means by which one makes one’s private moral choices, but rather,
it is law in all its senses.””® To T. al-Alwani, there is no doubt that the role of ijtihad is
to regulate and guide man’s actions to accomplish his role as the vicegerent of God on
earth, as God intended.*” Despite this, many scholars speak of ijtihad as the phenomenon
exclusively belonging to the formative period of Islamic law. The majority of observers
used to mention the phenomenon of the closure of the doors of ijtihad which, according to
them, was agreed by the scholarly community. Y. al-Qaradawi describes this period of time
as the ages in which fanaticism to schools’ of figh and imitation prevailed.* In this time it
was even not permissible to issue fatwas based on sayings of the first four Caliphs because
law was to be formulated solely in the limits of the figh doctrines. To Y. al-Qaradawi, a stark
contradiction with the fundamental premise that the more you approach the age of the
Prophet, the more you find the correct fatwa, here is more than noticeable.*! In this sense,
the so called era of blind imitation (taqlid) of figh doctrines restricted or even eliminated
ijtihadic activities of individual scholar jurists what became the reality of the whole post-
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formative period. Gradually, Islamic law found its place in the largest law manuals written
by one or another leading scholar and in the limits of particular school’s doctrine. Scholarly
task ahead of us is to analyse the process through which Sharia law becomes figh law.
Jjtihad as the process and figh law as its result are the main objects of the Chapter Four.

4.1. The concept of ijtihad

In Islam the fact is that law cannot be treated Islamic if it does not stem from the
primary sources. Equally important fact is that nothing can be further from the truth as
statements that Islamic law as it is written in the Quran and the Sunna covers all cases and
deals with all issues with certainty for all subsequent generations. Knowing that there is
only a relatively small number of issues that have a clear rulings in either the Quran or the
Sunna of the Prophet, the central matter lies in two inter-related questions: how ordinary
Muslims can understand the divine language and what the role should be played by “those
in authority”?*? Naturally enough to think that in the instances of legal ambiguity and
doubt, the interpretive process to arrive at a conclusion of law should be carried out by the
qualified specialists. In other words, only knowledgeable people in the way of expending
the maximum efforts are able to capture the essence of divine message. The obligation
to ask those who have knowledge emanates directly from a number of the verses of the
Quran.*” Since the Quran is named “the Reminder” in a number of verses (5:44, 7:2), it is
reasonable to think that the people of the Reminder here are those who are knowledgeable
about the Quran. It may be concluded that the qualified Muslims and their ijtihadic efforts
to translate the language of divine scripture into understandable fulfil the function of a
guide on the matters of religion and law.

The study of the concept of ijtihad requires to discuss the following issues. At first, our
attention is to be turned to the definition and the textual authority on which ijtihad is
grounded. Those who have the right to exercise ijtihad in Islam is another question to be
answered. How far one might push the boundaries of the text in the process of exercising
ijtihad? If ijtihad provides inherently a great deal of room for manoeuvre in Islamic law then
why knowledgeable people once decided that working with legal sources may suddenly be
seen as fixed. What are the inner and the outer factors that put restrictions on the use of
ijtihad? Did the so called ‘closure of the doors of ijtihad’ set a prohibition on the activities
of ijtthad? Could it be that the supposed closure of the ijtihad was one of the inevitable
steps to preserve integrity of religion which was in danger because of uncontrollable
proliferation by the figh schools and personal jurists?*** Can we say that the restrictions

402 The Quranic verse 4:59 states: “O you who believe! Obey God and obey the Messenger, and those in
authority among you?” The authors of the commentary of the Quran says that a major part of scholars
identify “those in authority among you” as Muslim religious and legal scholars (ulama), because of
their knowledge of the Quran and the Sunna, through which God and the Prophet are obeyed. More:
The Study Quran: A New Translation and Commentary, supra note, 95: 219.

403 For example, the Quranic verses 16:43-44 states that “one should ask the people of the Reminder if he
knows not clear proofs and scriptures”
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on the use of ijtihad was the further process of traditionalisation of Islamic law which
started even earlier than the schools of law were officially established? Why discussion
on the closure of the doors of ijtihad still matters and what are the internal and external
arguments for reopening the doors of ijtihad in the modern times? How the relationship
between ijtihad and taglid needs to be understood? In the light of modern influences, there
is a dispute over the nature of ijtihad, namely, whether it is merely individualistic reasoning
or whether it may also be exercised in the collective form. What the authors have in mind
when they insist on the need of neo-ijtihad? These and other questions in the following
paragraphs will be analysed in order to understand the concept of ijtihad and related issues.

4.1.1. Definition and textual authority

After a long-term research of the system of law in Saudi Arabia, E Vogel distinguished
two forms of law in Islamic legal tradition, namely, the microcosmic and the macrocosmic.
According to him, the microcosmic has been and remains the main logic of Islamic legal
justification, its constant orientation. Microcosmic law is inner-directed and instance law,
law linked to a concrete event and generated by an act of individual conscience. What is
most important is that the root conception of microcosmic law is Islamic legal notion of
ijtihad. For F. Vogel, Islamic law as microcosmic law is nothing but ijtihad.**® W. Hallaq
explains the concept of ijtihad by giving exemplary description of ijtihad proposed by al-
Ghazali. Here the picture in which a man cultivates a tree reflects the essence of the role and
concept of ijtihad. The fruits of the tree represent the legal rules that constitute the purpose
behind planting the tree; the stem and the branches are the textual materials that enable
the tree to bear the fruits and to sustain them. But in order for the tree to be cultivated,
and to bring it to bear fruits, human agency must play a role. Thus, the principles of legal
reasoning and hermeneutics, employed so that the tree may bear the fruits.**® Such process
of human reasoning is known as ijtihad, the effort or the process of striving itself. Of course,
there are more definitions that may reveal the concept of ijtihad in more certain terms. For
instance, ijtihad may be defined as the total expenditure of effort made by a jurist in order
to infer, with the degree of probability, the rules of Sharia from their detailed rulings in
the sources.*” Or, ijtihad is nothing but figh’s answer to how God’s law can be determined
in conditions of uncertainty, conditions that the law itself declares are pervasive, indeed
arise urgently for every act.*®® Anyway, ijtihad is relevant when there is a possibility of a
text having more than one meaning. Human intellectual faculty to mediate between God’s
will and human reality is the cornerstone idea of the Sharia because the main tool for
transformations on the ground is ijtihad through which knowledge is to be reached.

The Quran and the Sunna of the Prophet speaks of ijtihad in express terms. From one
side, the clarity of divine message is stated in a number of instances (for instance, 16:89),
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and, from another, the obligation to ask for the guidance from the learned people means
that an ambiguity of the textual injunctions may be resolved only with the help of human
legal reasoning or interpretation (for instance, the Quranic verse 3:7, 16:44). There are
some verses that speaks merely of ijtihad. These are 4:59, 9:122 and 29:69. They may be also
regarded as the suppliers of the authoritative ground for ijtihad. The first verse speaks of
the necessity to have knowledge of the Quran, the Sunna of the Prophet and this becomes
the basis to resolve disputed matters. The second verse speaks of the devotion to the study
of religion what is the essence of ijtihad which should be a continuous feature of the life
of the community.*® The third verse says: “And those who strive in our cause, we will
certainly guide them in our paths” The emphasis is to be made on the plural form of the
word ‘path’ It is asserted that there is a number of possible paths toward the truth and
all of them are open to be reached through the ijtihadic activity. Thus, those who strive
to obtain knowledge will be guided to the ways of acting in accord of it. All the Quranic
provisions that are utilized by scholars in support of the status of qiyas, may also be cited
in support of ijtihad. This is not to say that ijtihad is tantamount to giyas. Even al-Shafii, by
stating that ijtihad and analogy are two terms with the same meaning was not to equate the
two terms.*'® Rather, qgiyas or analogical reasoning is a particular form of ijtihad because
ijtihad covers a variety of mental processes, ranging from the interpretation of texts to the
assessment of the authenticity of the Prophetic traditions.'' Besides giyas, there are other
types of legal reasoning as istihsan, maslaha, darura and so forth. Alongside the Quranic
text on the ijtihad, the Sunna of the Prophet also speaks of it. By the way, the Sunna of the
Prophet is more specific on the ijtihad. In the hadith, the Prophet is reported to have said:
“Strive and endeavour, for everyone is ordained to accomplish that which he is created for”.
The other hadith is clear by stating that “When God favours one of His servants, He enables
him to acquire knowledge in religion.”

Ijtihad is validated by the Quran, the Sunna of the Prophet and dictates of reason.
Al-Shafii’s arguments on the ijtihad are to be taken into account as well. His arguments
stems namely from the Quranic verses which speak of the obligation to pray in prescribed
direction. The obligation to face the Ka'ba (the direction of Mecca) is known by the
explicit text, but the very direction of the Ka'ba is known through ijtihad. More precisely,
justification of the interpretive method is grounded in the Quranic injunctions (2:144 and
2:150) to pray in the direction of the Ka’ba: “Turn your face towards the sacred place of
worship, and you, wherever you may be, turn your faces towards it”. To attempt to find out
the direction of it is the obligation of Muslims. To follow the minds of al-Shafii, there is a
need to quote two more important Quranic verses in order to realize the roots of ijtihad.
According to other Quranic verses (6:97 and 16:16), God has stated that he created stars,
mountains, rivers, light, darkness, so that the Muslims may be guided by these signs. To
combine these verses altogether means to realize that Muslims are not free to pray in any
direction, but rather they are bound to exercise their best efforts in order to find out the
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location of Ka'ba. By analogy, all Muslims are under the obligation to determine the legal
values governing their conduct, values that are hidden in the language of the texts.*"

It is important to mention that the concept of ijtihad is not related solely to the legal
matters. In essence, the term ijtihad denotes the expenditure of mental and intellectual
effort. According to T. al-Alwani, only when ijtihad began to be viewed as limited to legal
matters, rather than as a methodology for dealing with all aspects of life, the Muslim mind
experienced a crisis of thought.*”*> Such particularisation of ijtihad was not the last step
taken by the scholarly community. The later phenomenon of closure of the doors of ijtihad
which was agreed by the scholars in the end of the formative period led to the elimination
of it because of various reasons.

4.1.2. Who are traditionally entitled to exercise ijtihad?

Who are traditionally entitled to interpret and apply law in Islam? No doubt from
the textual sources, they are possessors of knowledge or ulemas. They were the experts
of religious matters and law. We prefer to name them “scholar jurists” but this by no
means should signify that they were mere jurists as such. As the guardians of religion
and exemplary figures in their lifestyle they were the representatives of the masses who,
according to the Prophetic report, were to be treated as “idealized heirs of the Prophet”.
Because of the close relation with people and good knowledge of the social context, they
were able to respond adequately to the disputable issues on the ground. There was no
question of their reputation and this was one of the reasons why rulers have been forced
to respect knowledgeable people and not to refrain from their interpretive conclusions
related to Sharia standards of law. In legal terms, the ulemas were mainly occupied with
augmenting the theoretical corpus of figh law. Among them, the qadis and muftis were
those public figures who were qualified enough to fulfil a variety of legal functions.

The rulers were temporal symbols of power, while the ulemas enjoyed a collective
permanence and were the rulers of everyday life in Islam. What is of crucial importance to
realize is that the society and public opinion accorded the Sharia and its ulemas their near
monopoly of legal and moral legitimation even in the centuries when Sufi mystics, offering
an alternative form of devotional sensibility.*'* This is not to say that ruler had no role in the
development of law. Although Islamic law was jurists’ law in that its content was determined
by the ulemas, and not the state, it was also state law in that it had a mechanism for being
enforced by the state. That mechanism was the judiciary or the qadis, appointed by the
caliph and serving under his direct authority. The caliph fulfilled the Quranic injunction to
command the right and forbid the wrong through the hands of qadis with the aim to apply
God’s law as interpreted by the scholar jurists. The qadis were to know the complexities of
law and this meant that they usually were from among the scholars. Certainly, as the judges
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they were obliged to fulfil the caliph’s will to follow the law, however, this did not mean that
they followed caliph’s legal interpretation. Judicial authority came from the caliph, but the
law came from the ulemas.*"® This is how the qadis combined their duties in the office and
a membership in one or another Sunni school of figh.

Before embarking on the discussion about the qadis and mulftis, there is a need to
clarify the difference between another two terms, namely, “mujtahid” and “muqallid”.
According to the Islamic legal theory, the only scholar jurists who are qualified to exercise
ijtihad are mujtahids. Ijtihad in practice means human legal reasoning, interpretation and
reinterpretation, rather than the following the legal norm.*¢ From here, the difference
between mujtahids and muqallids is to be made. The former sort of scholar jurists
have qualification to exercise ijtihad. The other scholar jurists were the followers of the
interpretive results of mujtahids and had no right to resort on the ijtihadic activities. All
the muqallids or the followers of the opinions of mujtahids were under obligation not to
resort on the ijtihadic activities because, as stated by W. Hallagq, the very text of the Quran
expressly preclude such possibility. He had in mind the verse 16:43 according to which if
one does not know, he is obliged to ask the possessors of knowledge who are in this case
mujtahids. Because of the assumption that muftis have to be aware of the figh rules to
issue their legal opinions, I. Nyazee concludes that the activity of mufti cannot be called
ijtihad.*” This approach differs from that of W. Hallaq and from other observers who are
sure that mufti can be treated as mujtahid as well. The truth as always lies somewhere
in the middle. Due to the capabilities to exercise ijtihad, mujtahids cannot follow the
ijtihad of others. Certainly, the obligation to give opinions through the personal ijtihad
cannot preclude the instances of inability to solve the question at hand. That means in
some instances the mujtahid may follow the opinion of the other mujtahid. To I. Nyazee,
the muftis are nothing more than the followers of the ijtihadic results of others. From the
point of the view of the majority of scholars, muftis were those who had the possibility to
interpret the divine texts and directly from them to derive rules for the formulation of legal
opinion if they had the necessary qualifications. While in already resolved legal questions,
muftis were equally able to follow the position of one or other figh rule with which the
opinion of mulfti corresponded whether they were mujtahids or mugqallids. Among muftis
as well as among qadis were people who were mujtahids and muqallids.

The scholar jurist who wants to exercise ijtihad must fulfil a number of conditions. There
was no any particular lists of conditions to become mujtahid in the first two centuries of
Islam. The theory of the requirements to obtain qualification to exercise ijtihad came to be
known just after the emergence of the theory of sources or during the late ninth and tenth
centuries. Accordingly, he is obligated to know Arabic language, the Quranic and Sunan
juristic passages, those verses of the primary sources which were abrogated and those that
abrogated other verses, the matters on which the consensus was made, the intentions of
Islamic law and the strengths of the concept of analogy, more exactly, he must be highly
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proficient in the entire range of the procedures of human legal reasoning.*'® As stated by I.
Nyazee, the method of discovery of the rules should be through interpretation of the texts
with the help of the other sources with which mujtahid is to be familiar, and this excludes
the memorization of such rules from the books of figh.*® Apart from the mentioned, the
person who wished to become a mujtahid, should have personal intellectual abilities.

Interestingly enough to mention the position of present leading scholars on the question
of the conditions that must fulfil one if he wish to take a position of mufti or qadi in the
current context. To find out this, we may look at the official letter to the leaders of the
self-proclaimed “Islamic state” signed by the leading scholar jurists of our day. Regarding
the qualities of a scholar jurist who might be a mufti, a qadi or a professor at scholarly
institution, he must master such disciplines: “He must be a scholar of Arabic language and
syntax, of the Quran as the Quran is the basis of all rulings. Knowledge of textual abrogation
is indispensable and the science of usul al-figh is the cornerstone of the whole subject. He
should also know the various degrees of proofs and arguments as well as their histories. He
should also know the science of hadith so that he can distinguish the authentic from the
weak; and the acceptable from the apocryphal. He should also know figh law. Moreover,
having “legal intuition is needed: it is the capital of anyone who derives legal rulings.
Scholars have summarized all this by saying that a mufti is “someone who independently
knows all the texts and arguments for legal rulings”. Texts refers to mastering language,
Quranic exegesis and hadith; while arguments indicates mastering legal theory, analogical
reasoning of the various kinds, as well as legal intuition”*** Al-Ghazali and other scholars
of the post-formative period mentioned very similar things. If we compare the conditions
that were prescribed by al-Shafii in al-Risala and the requirements for the current scholar
jurists, the conclusion would be that it reflects the very tradition which seems to be alive
today at least in the scholarly discourse.

Apparently, among those who belonged to the guild of ulema, the qadis and muftis are of
paramount importance in making Islamic law living law. As noted by Egdiinas Racius, only
highly qualified jurists took the name of qadi or mufti.**! The matters that could be settled
privately — personal ritual and ethics, of course, and matters as inheritance or fulfilment of
contract — a person need only consult a mufti, jurisconsultant of selected school of figh. If a
matter was carried to the point of litigation in a court, the qadi appointed by the governor
ruled according to his own school.** Not all qadis were to be mujtahids in order to serve
in the courtroom. Qadis like local arbitrators stand in contradiction with modern judges at
least in terms of their position in the society. Muslim qadis were always familiar with and
willing to investigate the history of relations between disputants. They were people from
the same local community and this fact made it possible to understand the social context
and resolve conflicts with full consideration of the set of present and future social relations

418 Herve Bleuchot, Droit Musulman: Fondements Culte, Droit publice et Mixte. Tome II (Aixe-en-Pro-
vance: Presses Universitaires dAix-Marseille, 2002), 463.

419 Imran Ahsan Khan Nyazee, supra note, 44: 263.

420 The whole text of the letter to Baghdadi can be found here: www.lettertobaghdadi.com
421 Egdanas Racius, supra note, 26: 73.

422 Marshall G. S. Hodgson, supra note, 159: 335.

115


http://www.lettertobaghdadi.com

of disputants. According to W. Hallag, Muslim court as the social and legal institution was
the very product of community it served.*”® Thus, despite the fact that the qadis served as
the officials appointed by the rulers, the fact that they were leaders from the same area to
which the court was established made them easier to pertain into the social reality.

While qadis were representatives of the officialdom, the muftis were private legal
specialists who were legally and morally responsible to the society they lived. His duty
was to issue legal opinions (fatwas) or legal answers to the questions he was asked to
address. An individual might consult a mufti purely for a personal reasons unrelated to an
actual dispute with other people. Although not legally binding, the fatwas of mufti played
significant role in the community. Even courts regarded fatwas as authoritative statements
of law and frequently applied in the courts. In fact, the law applied by Muslim qadis was
always the figh law and not a law that emerged out of judicial precedent, because the only
type of precedent that defines the law in the Sharia system is the earlier opinion or fatwa,
used as a basis for the later fatwas. The fatwa, not the judicial record, was the conduit
of the law.** Interestingly, the fatwas rather than court decisions that were collected and
published, contained new law or represented new legal elaborations on older problems that
continued to be of relevance. Even more, it is commonly believed that fatwas are the best
means to provide change in the field of Islamic law because they change with the change of
time, place, customs and circumstances. As clearly sums up the matter W. Hallaq, fatwas
became part and parcel of legal doctrine of one or other school of figh law.*** This is how
the jurists’ law or figh law acquired social relevance.

Before moving to the discussion on the phenomenon of the closure of the doors of
ijtihad, there is a need to make some final remarks about the concept of ijtihad. Scholar
jurists who either were appointed as qadis or their function was to give fatwas or they were
the teachers within the school, they developed methods of thinking about interpretation
of the law. These interpretive methods were nothing else than the tools of ijtihad through
which they put the efforts to arrive at the best guess of what he thought the law pertaining
to a particular case might be. As was already noted, most of laws, rules and regulations of
Islamic law are the results of ijtihad. Important to note, that the very modes of ijtihad are
different. The first mode or stage of ijtihad is that when the jurist discover the law from
explicitly or implicitly enshrined provisions of the revealed texts. If a jurist cannot find the
evidence by using the literal approach, he turns to the second stage or mode of ijtihad. The
law may be extended to new cases through exactly similar cases found in the texts. Here
qiyas as the method to derive legal rules is to be used. The third stage would be that when
a jurist extends the law according to the spirit of the law and its purposes. All texts here are
considered as a system and by using this systematic method the rules are to be deduced.

Limited texts and unlimited number of new problems was always that reality in which
the jurists exercised their personal ijtihad. The very process of ijtihad is to be employed
by various methods, literal and rational. Regarding previously mentioned three modes of
stages of ijtihad, the first stage is the textual one and the other two are exercised through
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rational methods. More exactly, if the law is stated explicitly in the primary sources or is
implied by these texts, the mujtahid discovers law through interpretation. When there is a
need to extend the law to the new cases that may be similar to cases mentioned in the divine
sources, but cannot be covered through literal methods, the mujtahid is obligated to base
his ijtihad by combining textual and rational methods. Eventually, when there is a need to
extend the law to new cases that are not covered by the text explicitly or implicitly and there
is no similarity between new cases and the cases mentioned in the textual sources, then
ijtihadic activity is to be employed through the rational methods.

The twin revealed sources are the basic ones from which the whole religious and legal
tradition receives its roots. Whereas ijtihad provides a set of methods and strategies in
terms of which the whole tradition retains the capability to respond to the requirements of
time and new generations. However, the scholarly community in the end of the formative
period decided that all major question of law are decided. Because of this, the further
interpretational activities of jurists were permissible solely in the limits of the doctrines
of figh law within one of four selected Sunni schools of figh. It seems that the period of
imitation (taqlid) of figh doctrines in the construction of law took the scene from the
ijtihad and, speaking metaphorically, the doors to it were closed. What was achieved by this
is that law became more and more predictable and at the same time more and more rigid.
For the centuries, according to T. al-Alwani, it has been able to do no more than repeat
itself, by offering the same commentary on the same texts of figh law.** This shift was and
still is seen as the cause of the conundrum in which Islamic law was trapped for a long time.

4.2. The closure of the doors of ijtihad and the notion of taqlid

To speak of ijtihad separately from the closely related concept of taqlid is to present but
a part of the whole picture of Islamic law and its historical development. The episode when
ijtihad had to give a way to taqlid is known as “closure of the doors of ijtihad”. From the end
of the formative period of Islamic law all the arguments and rulings had to be grounded
on the figh law of chosen Sunni school. The idea was that every Muslim must become an
imitator of one or another doctrine of recognized schools of figh law. The agreement lied
also in the fact that any kind of new school of figh in Sunni world is impossible. This is not
to say that ijtihad ceased to exist on the ground or that the schools of figh had such kind of
aim. Jjtihad as such had not disappeared because even the leaders of schools excluded such
scenario. The Hanbali School hold it as impossible option, other schools admitted such
possibility but only in theory.*”” Rather, the key point was that any kind of further legal
reasoning must be exercised in the limits of the doctrinal school of figh law. Thus, to call
such imitation “blind” is not correct because what was imitated was the doctrine of school
to which one belonged. The aim was to stick any interpretative act to the existing corpus of
figh rules and this was gradually achieved. The limitation lied in the fact that figh rules was
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said to be the only source of Islamic law and any type of ijtihad was to be permissible only
within the boundaries of selected figh school doctrine.

The potential of human reasoning rooted in the primary sources and widely
experienced on the ground throughout the formative period suddenly came to be regarded
as detrimental to the very tradition of Islamic law. It was felt by the scholars that could lead
to error or one’s adherence to the unacceptable, thus, taqlid became attractive as a prudent
alternative.*”® The construction of the theory of usul al-figh, the ultimate emergence of the
four Sunni schools and the recognition of their canonical doctrines led to the so called
“double traditionalisation” of Islamic law. What do we mean by this? The greater part of
formative period was marked by the process of traditionalisation of law with regard to
its correspondence with the Quran and Sunna of the Prophet. With the emergence of
the theory of usul al-figh, twin sources obtained the status of the highest order and all
the further human efforts to construct Islamic law were forced to be somehow grounded
in the divine scriptures. However, the same usul al-figh appeared to be the source of the
deeper restriction of ijtihadic activities. In the years of the end of the formative period,
the process of traditionalisation took new directions. According to the mainstream idea of
the scholarly community, all law was to comply one or other traditional figh doctrine of
Sunni school. In this light, one or another official school of law became exceptional with
regard to its own way of outlook towards the divine texts. In this light, Hanafi, Maliki,
Shafii and Hanbali traditional thought or tradition itself emerged on the scene. According
to M. Hodgson without all these developments Islamic law could have been left open to
unpredictable reinterpretation by every legist qualified to go back to Quran and hadith
and re-evaluate them for himself, and such a consequence was avoided and predictability
assured by the device of expecting each Muslim to adhere to a given school of figh law.**
While this is true, the other side of the coin also needs to be seen.

Social experience must judge tradition, whether political or legal. Obviously from the
history of law that the law which ceased to reflect a social pulse most frequently became
inoperative. The very consensus among Islamic scholars to affirm the imitation of selected
school’s legal doctrine as dominant way to construct Islamic law in the centuries that
follow, reflected their intention to stick the development of law to the interpretation of
their time. This was decision of rational nature as no divine text speaks of such necessity. In
the words of T. al-Alwani, taglid is not presented as a source of knowledge in the primary
sources of Islam and cannot be seen an alternative to either revelation or science based on
ijtihad.®® The essence lied in the conservative stance of ulemas to interpret the present in
terms of the past law.**! The inherent idea of development of law written in the sources and
in the very idea of ijtihad was translated as if it was dependent on the humanly created figh
doctrine. Stagnation of Muslim civilization was the result of the will to protect and ensure
the growth of tradition in the boundaries of figh doctrine. Idealized legal doctrine in the
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eyes of ulemas lost sight of the time and necessities. In all probability, this was that reason
why Islam of the populace, or the Islam of everyday life, ceased to coincide with that of
the scholars.*? Inevitably, the burning question of the supporters of reformation as in the
thirteenth so in the nineteenth centuries was how to reconsider the questions of law in
Islam that have been lain dormant for the centuries.

The real debate, as we can see, arose from the stark contradiction between the concept
of ijtihad and the institution of school of figh. The former, provided the supposed risk of
increased individual improvisation and never-ending rule of variability. At the same time,
it was the main idea of movement in Islam which was capable to make Islamic adaptive in
the changing time. The latter, according mainly to the followers of the Hanafi and Maliki
schools, suggested consistency as the vital feature to make Islamic law into a systematic
body of rules. As a result, four distinct manifestations of Sharia law promoted by one or
another Sunni figh school came to be dominant in the field of law. Because of specific
historical reasons and preferences of the community, one or another region of Islamic
world made a choice to select Hanafi, Maliki, Shafii or Hanbali School of figh as the official
law of the region. To conclude, the closure of the doors of ijtihad was nothing more than
decision of ulemas to attribute the status of the source of law to doctrines of figh law which
was the manifestation of Sharia law and not Sharia law itself.

According to W. Hallag, the doctrinal schools were the last major stage of development
that in turn gave Islamic law its final form.*> However, the sources of the Sharia were alien to
any kind of finality. If this was innovative project to curb the chaos within the field of law at
that time, later consequences for the whole corpus of Islamic law showed very controversial
results. The clash between rigid dictates of the traditional figh law and the demands of
society* soon appeared to be a growing problem. By freezing the development of Islamic
law, the scholar jurist tended to solve the problems of their time, but, simultaneously,
Islamic law was divorced from the exigencies of developing Muslim society.*** This solution
had enormous consequences on the subsequent generations who were under the obligation
to resolve the complexities of changing time and living conditions by the Islamic legal rules
developed during the 10-12th centuries. In his time, al-Shatibi warned his colleagues that
ijtihad cannot cease except at the end of the world when man’s subjection to the law ceases.
This voice represented minority of scholars and taglid came to be the dominant way of
creating and applying Islamic law.

W. Hallaq doubts on the closure of the doors of ijtihad and as an argument takes the
role of mulftis. According to him, any kind of closure of the doors of ijtihad contradicted to
the very idea of the theory of sources because it placed the role of mufti mujtahids to settle
new question of the time and this obligation was the obligation of community as such.**
T. al-Alwani disagrees on this point by saying that the process of issuing fatwas caused the
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decreased interest of learning and seeking knowledge from the primary sources: “Learning
and scholarly pursuits were no longer priorities for most Muslims, as they were more
occupied with making a living. When people had questions they would satisfy themselves
with an answer from the scholar. This new practice permeated the intellectual environment
and laid the groundwork for taqlid.”*” In any case, the closing of the door of ijtihad implied
that jurists could only practice taqlid adopting the existing position of a school of figh.
Even muftis who belonged to either school of figh could no longer go directly to the sources
to deduce legal rulings.

For a number of authors, this is nothing more than different levels of ijtihad.**® However,
this does not change the fact. The power and strength of Islamic law which is essentially
open to the factor of change stemming from the individual efforts to make compatible
the letter and spirit of the sources with the necessities of life was refused by the scholarly
community. According to us, if one insists on the assumption that the so called closure of
the doors of ijtihad has never happened because the interpretation of Islamic law continued
to prevail on the ground in the direction delimited by one or other doctrine of figh law, then
there is no room for dispute. In one or another case, we speak of the taglid. Jjtihad cannot
be regarded as ijtihad per se if it is diminished to the activity of imitating the figh law.

The real question one needs to ask is whether rigidity and mutability is the feature of
Islamic law because these features are rooted in its nature. Was it rather the cause of deliberate
legal politics chosen by the ulemas? The sources of Islam and the jurists who represented
Sharia law for centuries, all recognized the permanency of the Islamic law as moral law of
Islam. At the same time all of them recognized the fact that the particular legal norms to be
derived from the sources are situational and, as rightly said W. Hallag, subject to the never-
ending ijtihad.*” However, the concept of ijtihad aimed at making Sharia law adaptable to
changing time, social needs and circumstances, was diminished to the degree to achieve
methodological missions and functions of one or another school of figh law. What was left
from ijtihad as an effort to reason the Sharia law? It is clearly evident from the transformed
relationship between ulemas and rulers which came to be seen not as the relation between
figh and siyasa (the concept of Islamic governance) but, rather, as the relation between
Sharia and siyasa. It is striking to realize the meaning of this shift. Figh came to be equated
with Sharia in the eyes of ordinary Muslims. Such a confusion to equate the Sharia and figh
marked the victory of ulemas. The paradigm of taqlid gave rise for the far-reaching tendency
to equate Sharia and its manifestation represented by one or another school. The progress of
Islamic law became dependent on the evolution of doctrine of the school of figh.

The process of derivation of legal rulings directly from the divine sources was superseded
by the imitation of inherited figh rules which served as universal guides to action.
According to E Vogel, classical scholars who announced a closure of ijtihad did so in a
strange idiom, namely, they did so not by amending the theory of sources (usul al-figh)
to displace ijtihad’s centrality but rather by merely remarking on a contingent state of fact:

437 Taha Jabir Al-Alwani, supra note, 55: 77.

438 Amjad Mohammed, Muslims in Non-Muslim Lands: A Legal Study with Applications (London: The
Islamic Texts Society, 2013), 70.

439 Wael B. Hallaq, supra note, 88: 167.

120



mujtahids are absent.*? Jurists decided that all the essential questions had been settled and
that permitting any new interpretations would not be productive. Important to notice that
the gates of reinterpretation were not suddenly slammed shut: it was, as A. Hirsi Ali said,
a gradual process, but once shut, they proved impossible to reopen.*! All was done despite
Islamic point of view that no human authority was or is entitled to declare that ijtihad is not
permitted.*#

It seems that the same Islamic scholar jurists, who made it possible to curb the absolutist
ambitions of rulers and secular tendencies of Islamic law, became those who attached
rigidity as the main feature of Islamic law. Systematization of Islamic law paved the way to
the so called closure of the doors of ijtihad. The schools of figh and the agreement to follow
their pure and ideal doctrine led to the period of almost one thousand year of imitation. If
to admit the opinion that Islamic turn to law saved its original identity, then its gradual and
necessary systematization within the schools of figh to the equal extent isolated it from the
social needs and the factor of change. Paradoxically, the more legal practice was detached
from the idealized doctrine of figh law, the more legal development was possible.

M. Kamali states that taglid remained a dominant practice for a number of centuries
until the reform movements of the late nineteenth century when the modernist schools of
thought challenged taqlid and called for a return to ijtihad.*® As in the past so in modern
times, all observant Muslims believe the message of the Quran was eternal and equally
valid for all times. The essence of the matter lies in interpretation of the Quran. In the form
of figh law suitable for that time, interpretation was deliberately frozen by Islamic scholars
in the eleventh century. Inevitably, Islamic scholars of the nineteenth century were taught
theology and law by the same books as scholars of the twelfth century. As a result of this,
clearly a new interpretation or reinterpretation of the Quran was called for, to bring Islamic
scriptures up to dates and address the challenges of the nineteenth century - challenges
that medieval theologians could never have foreseen.** From the point of view of M.
Kamali, this long period of stagnation and taqlid has undoubtedly hampered the process
of its evolution and created a gap wide enough to put the relevance of figh to the concerns
of modern society seriously in doubt.** Regardless of the period of stagnation, the process
of interpretation in the formative period of Islam demonstrated that Sharia is not fixed and
permanent entity. Rather, it is capable to be adapted in the light of changing circumstances.

With regard to the incapability of development, M. Igbal added some remarks. It is
worth mentioning to realize the degree to which Islamic law is “alien” to the change. The
fact that from about the middle of the seventh century up to the beginning of eleventh
not less than nineteen schools of law and legal opinions appeared in Islam shows how
early doctors of law worked in order to meet the necessities of a growing civilization.
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Additionally, the supposed rigidity of official schools is simply the fiction because the very
analysis of the accepted four sources of Islamic law is inseparable from the further Islamic
legal evolution. Lastly, the very idea of movement enshrined in the concept of ijtihad in
combination of other reasons prove irrefutable that Islamic law in its essence is open to
the change.** This is why Islamic law is but the ijtihadic law. Diversity of ijtihadic opinions
provides ground to call Islamic law pluralistic one. It has neither the claim of monopoly on
juristic truth nor it instigates any powers of enforcement.*

It is unreasonable to expect to find in the texts a body of rules that suffice for all times,
that covers all future situations. This idea was clearly contested by pointing out that the
Quran and the Sunna are unfinished and awaiting completion in the work of generations
to come.*® Mankind struggles to learn Sharia from the sources, also, the changing life
conditions are to be responded adequately. Knowledgeable people under the never-ending
obligation to evaluate the sources and construct the legal rulings by delivering it to people.
In other words, the knowledgeable people are involved into the activity similar to that
of translation. To translate the ambiguous language written in the sources according to
the requirements of time and circumstances in order to make Islamic law understandable
among people in their daily life was their primary task. Ideal law is to be translated into
actuality in a given area and time** and this is the essence of the concept of ijtihad.

4.3. Figh law: from schools of figh to figh rules

Figh law consists of humanly constructed legal rulings derived from the textual sources.
As was stated by Ibn Khaldun, figh is the knowledge of the classification of the rules of
God, which concerns the actions of all responsible Muslims, as obligatory, forbidden,
recommendable, dislike, or permissible. These rules are received from the evidences
grounded in the Quran and the Sunna and the means God has established to ascertain them.
The formulation and articulation of these rules, using those means, is what referred to as
figh.**" In general, figh is often called the science of legal rulings. Figh is not jurisprudence
in its essence. Rather, it might be regarded as legal opinion or, more precisely, doctrine
stemming from a number of legal opinions. This is why Jean-Paul Charnay says that figh
is rather the law of jurist consultants (muftis) due to their function to derive answers
from the sources of Islamic law than the law of judges who usually applied existing legal
precedents.*! By the very nature of the function of judge in Islam, he is interpretive agency
through which figh law was mediated and made to serve the imperatives of social order
and harmony.**
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The difference between sources of law and the figh law is to be established clearly in
order to understand the meaning of figh law. The former does not specify law and the
latter consists of legal rulings written in the manuals of figh and collections of fatwas. Figh
law relies on human means to interpret the sources of divine origins. As sources do not
necessarily mean a clear and one meaning on every instance, they must be interpreted in
order to derive opinion as sound as possible which then becomes figh law. Thus, Islamic law
asitis applied on the ground cannot be found in Quran, the Sunna of the Prophet or even in
the jurisprudence of the first decades of Islam. The law may be found in the manuals of figh
doctrine formulated by the scholars of figh schools.** At the same time, to say that figh law
is tantamount to positive law**, at least in modern way of legal thinking, is also incorrect.
Positive law or law of the state usually reflects the spirit and letter of figh law of one or
another school of law which due to various reasons is chosen as official school of law of the
state. According to us, figh law in its spirit and letter is to be regarded as one of the formal
sources from which state-made law obtains its status and in the light of which its content is
constructed. The examples of Ottoman Empire or of the current Kingdom of Jordan show
how their state-made law can be directly influenced by figh law of Hanafi branch.

Four methodological approaches towards the sources gave rise to the gradual creation
of somehow different figh doctrines within each of four official schools in Sunni world. To
put it differently, four manifestations of Sharia law came to be recognized as the official
ones. Of course, the different schools were aware of each other, and they often defined their
doctrines through a kind of indirect dialogue.** The attitudes towards the primary sources
were almost identical, however, the role of ijtihad was that question on which all schools
had their own positions. The difference lied in the decision to hold one or another ijtihadic
form as the supplementary method to derive law from the sources. Later on, one significant
agreement on ijtihadic activities particularly influenced the course of Islamic legal
development. It was agreed within and among schools of figh law that ijtihadic activities
must be supressed in order to attribute the status of the main formal source in formulating
Islamic law to the figh rules. Improvisation and Islamic notion of infallibility of religious
scholars suddenly came to be regarded detrimental to the stability of law. The shift was
enormous because the law built up by the scholar jurists was always seen as representing
his understanding of the Sharia law.**¢ It will not be an exaggeration to say that the famous
legal principle “Every jurist is correct” was transformed into the other principle that “Every
jurist is correct if he follows the doctrine of the school of figh law”.

The law built up by the scholar jurists who were qualified to exercise human legal
reasoning was always seen as representing their understanding of the law. This way of
looking at the law emphasizes the human element in the law because although Islamic
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law is of divine provenance, the actual construction of the law is a human activity, and its
results represent the law of God as humanly understood.*” Thus, any deliberate decision
of scholar jurists regarding the methodological issues or any concrete question of law were
humanly made decisions and acts which, according to Islam, could not pretend to any
kind of finality. From this, it appears evident that figh law as such is of mutable nature. Just
because the possibility of change and development is one of the greatest signs of God in
the Quran, any kind of supposed finality of figh rules is to be questioned and challenged.

4.3.1. Comparing four Sunni schools of law

Madhhab is to be translated as the chosen way or course. More precisely, the madhhab
is the doctrinal legacy that binds members of a school together.** There is nothing in the
sources of Islamic law or in the books of legal theory on the exact number of schools. It is
more an accident of history than any kind of requirement that four massive schools were
created and spread their influence in particular region. The Imams Abu Hanifa, Malik, al-
Shafii and Ahmad ibn Hanbal are the founders of main four Sunni schools. Hanafi, Maliki,
Shafii and Hanbali schools of figh law are those entities which were to construct the law
in one or another particular Muslim region or area. Ordinary Muslims usually accepted
the madhhab prevalent in their regions. All schools agreed on the essential elements
which were accurately systematized by al-Shafii in the theory of usul al-figh which later
was somehow modified within one or another school. Four major Sunni schools had
come to agree on a common ground, namely, that the primary sources of Islamic law
are: the Quran, the Sunna, ijma and qiyas.**® The methodological questions related to the
supplementary sources and their role in formulating law were the main points of disputes
among schools. The search of authentic traditions of the Prophet, ijtihadic activities in the
form of analogical method also gave rise for plenty of incompatibilities.
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Abu Hanifa with Malik is regarded as the founder of sunnism.*® Hanafi madhhab as
the official methodology by some of the major Islamic dynasties led to its dominance until
the end of the caliphate in the beginning of the twentieth century. The Abbasid caliphate
and Ottoman Empire regarded Hanafi School their official school of figh law making huge
influence on the state-made law. It is now very influential formal source of law in Syria,
Jordan, Lebanon, Pakistan, Afghanistan, also, among the Muslims of India. Important to
mention that Hanafi School’s adherents constitute about one third of the Muslims of the
world. The majority of Muslims living in the West are also followers of Hanafi branch. For
instance, the Hanafi School is dominant within the community of Muslims in UK and in
Greece.

Hanafi School was called by the name of grand scholar jurist Abu Hanifa. From the
beginning, he was the supporter of the legal reasoning (ra’y) in the process of derivation
law from the Sharia law sources. His disciples were famous for the efforts to systematize
what now we call Hanafi figh law. Thus, regarding any specific ruling of law, the Hanafi
School’s followers usually deliver several opinions which were elaborated by Abu Hanifa,
Abu Yusuf and Muhammad al-Shaybani.*! This school is known for the extensive reliance
on human legal reasoning in the form of qiyas. As a trader himself, Abu Hanifa was
particularly interested in the law of contracts. This is why essentially important feature of
this school is its special regard towards individual freedom and reluctance to impose any
restrictions on it. Accordingly, neither community nor the government have the authority
to interfere in the sphere of individual liberty so long as the latter has not violated the law.
This principal attitude might be felt in a number of branches of law. For instance, Hanafi
School is the only one among four Sunni schools which entitles an adult girl to conclude
her own marriage contract in the absence of her legal guardian.*>

The Maliki School was founded by Malik ibn Anas al-Asbahi, who spent his entire life in
Medina, the city of the Prophet Muhammad. In MaliK’s opinion, legal practice (amal) of the
scholars of Medina constitute the pure message of the Prophet because this part of Muslim
world was the living place of the Prophet himself. Imam Malik is famous for his work al-
Muwatta which is often described as a work of hadith, but in which the hadith are arranged
according to the topics of figh. The traditions of the Prophet and his companions, the
practice of the scholars of Medina and a number of solutions of Maliki himself composed
this famous work. For the majority of Muslim scholars al-Muwatta is the earliest complete
work in the history of Islam after the Quran.*” In addition to the four recognized sources of
law, Malikis added some other sources. For instance, the Medinese consensus and the ijtihad
in the light of public interest were particularly important for the Malikis in the construction
of law. This does not mean that they were the supporters of the use of ijtihad. Imam Malik
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would not rely on personal opinion if he could find authority in the Prophetic hadith. Malik
maintained that the Quran and the Sunna is to be regarded as the foundational texts in
the creation of the whole Islamic legal system. Only this school recognized public interest
as a methodological principle in deriving law from the sources. Malik gave several fatwas
based on public interest. For instance, the Muslim ruler may ask for additional taxes from
wealthy citizens in a period of emergency. For him, the safeguard of the public interest was
inseparable from the relationship with the ruler. Also, according to Malik, it is better to
persuade unjust caliph in the discussion or at worst to resist passively than to take armed
action against the ruler as it is not in favour of public interest of community.

Shath School of figh was named by the name of al-Shafii who was and still is famous by
his al-Risala, the first work on the subject of usul al-figh in Islamic history. The theory which
established a clear order of priority between sources was confirmed by all schools of figh
law. Besides else, his methodological system was aimed at reconciling divine and human
elements in the further construction of the system of Islamic law. This is evident from the
very text of al-Risala: “On all matters touching the life of a Muslim there is either a binding
ruling or an indication as to the right answer. If there is a ruling, it should be followed; if
there is no indication as to the right answer, it should be sought by ijtihad, and ijtihad is
qiyas (analogy)”*** Here we see that human reasoning in the strict form coexists with divine
sources and both are inseparable tools to formulate the system of Islamic law. It is evident
that his supreme purpose was the unification of the law and his method of neutralizing the
forces of disintegration was the exposition of a firm theory of the sources from which law
must be derived.** To achieve the purpose to Islamize law, he narrowed the free use of legal
reasoning what prevailed under the influence of Hanafi figh law. The tendency to follow the
doctrine of a recognized school rather than to go directly to the sources of divine nature may
be said to have begun at the time when al-Shafii presented his theory of sources or usul al-
figh. The concern was less with the developing the law than with its systematization.

The fourth school of figh law was called by the name of Ahmad Ibn Hanbal (780-855).
According to Ibn Hanbal, the Quran as the word of God and the Prophetic tradition is the
only source of morality and law in Islam. For him, every Muslim may find all the answers in
the Quran and the Sunna of the Prophet. Ibn Hanbal’s reliance on the Prophetic hadith was
so strong that he and his followers were sometimes regarded not as jurists but as primarily
traditionalists. The followers of Ibn Hanbal relied on the letter of the textual sources and
were hostile towards any kind of innovations. Even more, as the supreme exponents of an
anti-rationalist attitude in law, the Hanbalis at first rejected the method of legal reasoning
by analogy and were regarded by the other schools as collectors of the Prophetic traditions
rather than lawyers proper.*® Although we say that all four schools of figh recognized
qiyas, Hanbalis used this method very little and paid attention mainly on the sacred texts.
In the eighteenth century, the Wahhabi, a puritanical movement in the Arabian Peninsula,
derived its doctrine and inspiration from the Hanbalis and in particular the works of the
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popular jurist Ibn Taymiyya.*” The Hanbali School is currently predominant in Saudi
Arabia and also has followers in Oman, Bahrain and Kuwait.

After describing some salient features of four Sunni schools of figh, our attention
should be turned now to the more detailed study. The study of the approaches to one or
another Quranic verse or tradition of the Prophet could open at the same time broader and
clearer picture of the differences among four schools of figh. The comparative analysis may
provide different approaches of figh schools towards one or another injunction written in
the primary sources. Of course, clear and definitive rules regarding, for instance, specific
shares of inheritance or the prescribed penalties would be treated identically, thus, there
is no room for comparative study here. However, the attitudes towards those textual
injunctions that are open to interpretation can show the differences in the interpretation
among schools. Here, we take some examples to illustrate the differences among schools
in a way how they transform one or other provision of divine source into the figh rules.

The example of the speculative verse in the Quran is the text which states, “Forbidden to
you are your mothers and your daughters” (4:23). There is no disagreement among schools
of figh on the point that this verse speaks of the prohibition of marriage with one’s mother
and daughter. Concerning ‘your daughters, there exists two meanings, literal and juridical,
according to which the scholar of one or another school may understand it. In terms of the
literal meaning, ‘your daughter’ is female child born to a person either through marriage
or through unlawful sexual intercourse. However, in the juridical sense ‘your daughter’
can only mean a legitimate child. In the Hanafi thought, if a person commits unlawful
sexual intercourse (zina) with a woman, her mother and daughter become prohibited to
him.*® Thus, the prohibition of marriage to ones illegitimate daughter is stated according
to Hanafi figh. Whereas al-Shafii said that unlawful sexual intercourse does not lead to
the prohibition of marital relations. According to this interpretation, marriage with
one’s illegitimate daughter is not forbidden as the text only refers to a daughter through
marriage.*®

Another Quranic verse (5:33) states that “The recompense of those who wage war
against Allah and His Messenger and do mischief in the land is only that they shall be
killed, or crucified or their hands and their feet be cut from opposite sides, or be banished
from the land.” The disagreement lies in the words ‘or be exiled from the land’ This phrase
speaks of the penalty for highway robbery or for waging was on the community and its
legitimate leadership. For the majority of jurists, banishment means exile from the place
the offence is committed. According to Hanafi jurists, this phrase means imprisonment and
not exile. There are several reasons of such understanding. On the one hand, if the offender
is to be banished from one place to another within Muslim territories, the harm will not be
prevented and he may commit more offences. On the other hand, the banishing a Muslim
outside the territory of Islamic community is not legally permissible. In contrast to the

467 Mohammad Hashim Kamali, supra note, 210: 84.

468 Burhan al-Din al-Marghinani, Al-Hidayah: The Guidance. A Classical Manual of Hanafi Law: Volume
One. Translated by Imran Ahsan Khan Nyazee (Bristol: Amal Press, 2006), 481.

469 Mohammad Hashim Kamali, supra note, 43: 22.
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other three opinions dominating within Shafii, Maliki and Hanbali schools, the conclusion
according to the Hanafi thought is that the only meaning of the phrase is imprisonment.

In a number of verses the Quran speaks about the serious nature of oaths. The verse
5:89 makes it clear that swearing to abstain from certain lawful things does not make them
actually forbidden according to God. As stated in the verse: “God will not punish you for
what is unintentional in your oaths, but he will punish you for your deliberate oaths; for its
expiation feed ten poor people, on a scale of the average of that with which you feed your
own families, or clothe them or manumit a slave. But whosoever cannot afford that, then
he should fast for three days. That is the expiation for the oaths when you have sworn.
According to Hanafis, unintentional oath is one which is taken on the truth of something
that is suspected to be true but the opposite emerges to be the case. The jurists from Maliki,
Shafii and Hanbali School have held it to mean taking an oath which is not intended, that
is, when taken in jest without any intention. With regard to the question of expiation, there
are three ways to do it, namely, to feed ten poor people, to clothe ten poor people, to free
a slave and if one is unable to fulfil any of these three things, he should fast for three days.
There is a disagreement as to whether the three days of fasting should be consecutive or
could be three separate days. As was stated in explicit terms by famous Hanafi scholar jurist
al-Quduri, the three day of fasting must be consecutive.”’” Meanwhile, Malik speaks of
three days and not necessarily of consecutive manner.*”!

One more issue on which the positions of schools of figh vary is the effect of the consent
of the victim. The common idea that homicide is a civil wrong rather than a crime led
Muslim jurists to opposite views on the effect of consent of the deceased. The Shafii,
Hanbali and Hanafi schools are reported to hold that the consent of the deceased precludes
qisas or retaliation. The Malikis also hold that this is civil wrong, however, they think that
qisas must be enforced because the right thereto belonged to the heirs of the victim and
could not be affected by the victim’s consent. Differences among schools are obvious not
only in details but also in the treatment of human conduct, more exactly, on its externality
and intent. The Hanafis and Shafiis tend to stress the externality of conduct without delving
in the intent behind it, whereas Malikis and Hanbalis are inclined towards to credit the
intention behind the act. It becomes evident from the examples that this difference is
crucial in understanding Islamic legal thought. The issue of marriage here may be taken
as example. Marrying a woman who has been finally divorced with the intention merely
of legalizing her remarriage to her former husband is valid according to Hanafi and Shafhi
figh but not according to the Maliki and Hanbali.

With regard to the compensatory payments for crimes (diyah), there are also some
differenced among schools. Diyah is the financial compensation paid to the victim or heirs
of a victim in the cases of murder, bodily harm or property damage. This is known as blood
money which is an alternative punishment to gisas or retaliation. The offender might either
face equal retaliation, pay blood money to the victim or heirs of the victim, or be forgiven.
There was considerable disagreement among Muslim early scholars on the issue of murder

470 The Mukhtasar of Imam Abu’l-Husayn Ahmad Ibn Muhammad Ibn Ahmad Ibn Jafar Ibn Hamdan
Al-Quduri, supra note, 462: 583.
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of non-Muslim by Muslim. According to Hanafi figh, if a Muslim killed a non-Muslim
(dhimmi), gisas was too applied against a Muslim.*”* Or, it might be replaced by the blood
money if the heirs of victim agreed. As stated in the book of al-Quduri, the Hanafi scholar
or post-formative period of Islam: “A compensatory payment for a Muslim and for a non-
Muslim living under Muslim governance (dhimmi) is the same.*”> Meanwhile, the Maliki,
Shafii and Hanbali figh had different attitude to this issue. According to their rulings, gisas
does not apply against a Muslim, if he murders any non-Muslim. The attitude of Malikis is
described in al-Muwatta: “Malik said, “What is done in our community is that a Muslim
is not killed in retaliation for the death of an unbeliever unless the Muslim killed him by
treachery. In such a case he is killed for it””#* A diyah was payable instead. The Hanafi and
Hanbali considered the payable diyah for Muslim and non-Muslim male victims to be the
same, while the Maliki figh considered a non-Muslim male’s value of life as worth half of a
Muslim. To prove it, the statement from al-Muwatta, the most famous Maliki book, again
is worth being quoted: “Yahya related to me from Malik that he heard that “Umar ibn ‘Abd
al-Aziz gave a decision that when a Jew or Christian was killed, his blood-money was half
the blood-money of a free Muslim.”*”* By the way, the Shafii scholars considered it worth
a third.

Our aim here was to shortly present all four recognized Sunni schools of figh law and
the differences in viewing how one or another open to interpretation injunction might be
understood. Although it is beyond of our research to make the comprehensive comparative
study of all four doctrines, the short comparative study regarding a number of selected
issues was aimed to give a picture of how different might be interpretational answers to
one or another contested point. We also understand that we risk to reveal but a half of the
matter by providing such a general picture. This is why the last pages of this chapter will be
dedicated to the specific analysis of figh rules of Hanafi branch. At first, we are to introduce
a number of peculiarities of Hanafi figh regarding marriage law and criminal law. Later,
our task will be to illustrate the close relationship between traditional Hanafi figh rules
and modern state-made law in the light of some issues regarding contracts of sale. For
the comparative study, we will take into account Hanafi figh rules written in the manuals
of the eleventh-thirteenth century. To measure their impact, we will investigate the Civil
Code of the Ottoman Empire established in the nineteenth century and the Civil Code of
the current state of Jordan. To sum up, by discussing all four schools and their different
methodological regards towards one or another ruling written in the revealed sources, our
seeking point was to find out the relationship between the Sharia law and traditional figh
law. Now, we are to introduce a number of peculiarities of Hanafi law. Also, the following
pages present a comparative study in order to find out the relationship between traditional
hanafi figh law and modern state-made law of Muslim states.

472 The Mukhtasar of Imam Abu’l-Husayn Ahmad Ibn Muhammad Ibn Ahmad Ibn Ja’far Ibn Hamdan
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4.4. Hanafi figh law and its peculiarities

Whether figh law is adaptable to the circumstances of contemporary time? From the
point of view of Amjad Mohammed, at least figh law of Hanafi branch possesses both
theoretically and practically the ability to adapt to different times and situations.””® In
contrast, T. al-Alwani is assured that such traditional approach did not prevent Muslim
umma from falling into a stage of decline and failure from which it is still suffering.*””
Despite that, it is certain that among all the schools of figh law, the Hanafi School is the
most comprehensive Sunni school which has all the provisions of law required to run the
state. For example, the Hanafi law was the land law in the Ottoman Empire. Moreover,
modern Egypt state applies Hanafi figh despite the fact that the majority of people regard
themselves as Shafii. According to Muslim scholars at the Sharia Council in London, there
is no Muslim-majority country which applies solely Maliki or Shafii figh law because
only Hanafi figh manuals can provide all the necessary details regarding law. What is the
main reason that Hanafi law is so exceptional in comparison to the other three Sunni
figh doctrines? The answer lies in the fact that one of the founding fathers of Hanafi figh
doctrine had an opportunity to be involved in the formulation of Islamic law from the very
beginning. Abu Yusuf as a disciple of Abu Hanifa was a qadi, thus, he knew all issues and
problems concerning the field of law. He wrote in detail how to run a court and how to
apply the law. Thus, his role is ultimate in making Hanafi doctrine a comprehensive set of
figh rules. If one is interested in the history of US Constitution, the first thing to be done
is to read the papers of the founding fathers. Similarly, to find out all the peculiarities of
Hanafi law doctrine, a jurist is forced to start his scientific journey from the very beginning.

It is very likely that Hanafi figh law has a majority of adherents among Sunni Muslims
not only due to the political and historical circumstances, but mainly because of its
potential to adapt to the changing social conditions and time. To prove its capacity to be
adapted, we selected Hanafi figh for the further investigation. Our foreign internships
were devoted to the countries and communities where Hanafi figh is regarded as the main
source of knowledge in the scholarly discourse as well as in the process of implementation
of Islamic legal rules. All in all, direct discussions with Muslim scholars in the selected
Muslim-majority state and within particular Muslim community in the West, possibility to
read translations of the most authoritative manuals of Hanafi figh from eleventh-thirteenth
centuries encouraged us to launch a study of the Hanafi figh.*”®

476 Amjad Mohammed, supra note, 438: 149.

477 Taha Jabir Al-Alwani, supra note, 55: 10.

478 In general, there are six grades of jurists in the Hanafi School. The first grade is that of great mujtahids
and includes jurists like Abu Yusuf, Muhammad al-Shaybani and other disciples of Abu-Hanifa. The
second grade is that of the jurists who are able to settle issues on which there is no narration from the
jurists of the first grade, however, such these jurists stay within the sources and rules of the school and
employ them to settle new issues. The third grade consists of those jurists who are capable of elaborat-
ing issues, highlighting the underlying reasoning and identifying the proper rule. The fourth grade is
that of the jurists like al-Quduri and al-Marghinani. These jurists are able to prefer, through reasoning,
one opinion over another from among the opinions prevailing within the school. The fifth grade is that
of mugallids or followers, who are able to distinguish between the stronger and weaker opinions, like

130



4.4.1. A study of some Hanafi figh rules

In the beginning, the classification of Hanafi figh laws needs to be delivered. Traditionally,
it was classified into three categories of devotional matters, civil transactions and criminal
laws. Generally speaking, every major work of Hanafi figh begins with a detailed exposition
of devotional matters. Here, such themes as the cleanliness, prayer, fasting, pilgrimage, the
concept of zakat always receive much of attention. Further, the chapter on civil transactions
includes exchange of valuables, equity and trusts, matrimonial law, civil litigation,
administration of estates and so forth. Important to notice that marriage as the civil contract
possesses the place immediately next to devotional matters. The criminal laws are usually
divided into the concept of retaliation and prescribed offences which are subdivided into
the five offences of theft, adultery, slanderous accusation, wine drinking and apostasy. In
the following pages of this chapter our attention will be paid to a number of peculiarities of
traditional Hanafi figh doctrine. After the short discussion on the devotional matters, the
section will turn to the analysis of law of marriage and offences in order to illustrate some
specific points of traditional Hanafi law. In the end, the law of civil transactions and its
influence on the Civil Code of Ottoman Empire and on the current Jordanian Civil Code
will be explored.

To separate the pillars of religion and the rest of figh by regarding the former as merely
ritualistic and the latter as constituting the law would not be accurate decision. Islamic
law, as was noticed by N. Coulson, has a much wider scope and purpose than a simple
legal system in the Western sense of the term because figh law not only regulates the ritual
practices of the faith and matters which could be classified as medical hygiene or social
etiquette, but also it is a composite science of law and morality whose exponents or scholar
jurists are the guardians of the Islamic conscience.”” In all probability, the solution of the
founding Muslim scholars to place devotional issues into the law texts was related both to
safeguard Islamic conscience and to sacralise scholarly made law. In such a way figh law
obtained divine element or, strictly speaking, it was deliberately divinized. The result of
such a move was that the scholars in the eyes of the society obtained a right to curb the
power of rulers. Thus, the questions concerning the performance of the prayer, payment
of alms-tax, performance of pilgrimage, the fasting during the month of Ramadan,
together with the matters of purification as a preface to prayer occupy a prominent place
in the majority of fundamental works of Hanafi figh. Al-Hidayah of Al-Marghinani**® or

the authors of the four acknowledged texts. The sixth is that of the grade below the previous grade, who
have no ability to distinguish between the strong and the weak opinion. Two Hanafi figh authors and
their works belongs to the fourth grade. This study is based on the translations of the most authorita-
tive manuals of Hanafi figh law written in eleventh and twelfth century. Respectively, the Mukhtasar
(Epitome) of al-Quduri (1037) that is regarded as the subject of further exposition and commentary in
the centuries that followed, and Hidaya (Guide) of al-Marghinani (1197) whereby the Hanafi jurispru-
dence was developed.

479 Noel J. Coulson, supra note, 31: 83.

480 Al-Hidayah is the commentary consisting of two volumes. The first volume consists of 661 pages and
first 473 pages are devoted to the questions of devotional matters.
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the Mukhtasar of Al-Quduri**!' can be taken as examples. W. Hallaq concluded that the
function of such placement of devotional matters within figh law manuals was subliminal
as well as psychological, laying as it did the foundations for achieving willing obedience to
the law that was to follow, that is, the law regulating human affairs.*?

Nikah or marriage as the civil contract frequently possess the place immediately next to
devotional matters as is in the case of Al-Hidayah. Strictly speaking, there was no family
law as such in the figh manuals. Rather, this was represented by the law of marriage, law
of divorce, law of custody and so forth. The law of marriage and some related issues need
to be shortly explored here. In the Hanafi thought, the marriage contract must fix the offer
and acceptance. According to the letter of the Quran,* key to any contract is the presence
of mutual consent without any trace of compulsion. The contracts are valid when they are
concluded in written form.** An explicit language which reduces ambiguity of contractual
intent to the minimum is essential in marriage contracts and the absence of which will
invalidate the contract. The questions of witnessing, of guardianship and of receiving
dowry here are also important. In essence, the contract of Muslims in Hanafi figh is not
concluded unless there are present two Muslim, free, major and sane male witnesses, or
one male and two women, whether or not they possess moral probity or whether they
have been awarded the penalty of false accusation of unlawful sexual intercourse.” In
contrast, for followers of Shafii School of figh as other schools, being a witness belongs to
the legal category and one who received accusation of the crime cannot serve as a witness.
For Hanafis, non-Muslims had the right to be witnesses to marriages between a Muslim
man and a non-Muslim woman.

With regards to the issue of guardianship, the Hanafites were alone in permitting a
woman, who has reached the age of majority, to conclude her own marriage contract without
a guardian who was normally, but not always, the father of the woman.** This shows Hanafi
view towards women as independent individuals. In contrast, according to the majority of
jurists of other schools, the guardian (wali) was essential element of the contract. One more
essential feature of marriage is the dower, paid by the husband to the wife, which is usually
divided into two parts, immediate and delayed. In pre-Islamic time the dower was paid
to the bride’s family, and Islam transformed this rule in a way that the given dower is the
property of the wife. The Quran (4:4) verse says to a man “And give the women their bride
wealth as a free gift...” From the Quranic law and figh law is obvious that any kind of saying
similar to that “the dower is the bride price” has no sense and is un-Islamic. According
to Islam, no one has the right of guardianship of wife’s money because she is a free and

481 The Mukhtasar of al-Quduri consists of 727 pages and first 153 pages speak of the questions related to
the legal pillars of religion
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independent individual in her marriage. This is why Abu Hanifa said that a woman has
the right to enter and execute her own marriage contract without any guardian. According
to Hanafi figh, the contract of marriage is valid even if no dower is named in it. Although
W. Hallaq disagrees with this point,* the proof lies in the classical manuals of Hanafi figh
given by al-Quduri or al-Marghinani. Accordingly, the marriage contract is valid when the
dowry is mentioned in it, and it is also valid even if the dower is not mentioned in it.*® This
is because the minimum amount of dower is mentioned in the Quran and the Sunna of the
Prophet. The minimum amount of dowry is also prescribed in the Hanafi law manuals.*® A
wife is not required to share her money with a husband, because, according to the Quran, it
is a husband who is obliged to support his wife, even if she is wealthier than he is. In the case
of divorce, the dower rests in the hands of a woman because it belongs personally to her. If
only one part was given to a wife in the time of marriage, the delayed part must be also given
in the case of divorce. Thus, any requirement from the side of men to return it has no ground
according to the Hanafi law and to the Quran itself*". “And how can you take it back, when
you have lain with one another and they have made with you a solemn covenant?” This is the
question raised by the Quranic verse 4:21 which speaks of the private and intimate manner
of relation and covenant between both. If such condition were stipulated in the marriage
contract, it might be treated null and void.

According to Hanafi doctrine, stipulating any invalid condition in the marriage contract
does not nullify the contract itself and only the condition itself would be regarded as null
and void. Exemplary issue might arise when the condition about not allowing a husband
to marry the second wife is prescribed by the marriage contract. What is the legal ground
to hold this stipulation invalid? The Quranic verse 4:3 prescribes a possibility to marry
more than one woman and not more than four at once. Such provision is in direct conflict
with the enumerated stipulation in the marriage contract what means that it is null and
void. In essence, there is no need to put such provision in the contract because the separate
Quranic verses and the Quranic message as a whole states clearly that if a man is unable
to adequately provide for multiple wives or treat them equitably, he is advised to marry
one woman. The Quranic verse 5:129 makes everything even clearer by saying that “men
will never be able to deal equitably between their wives, even if they desire to do so”. After
all, women might always seek divorce if they think a husband deals with her in different
way than with another wife or, eventually, by saying that the maintenance is insufficient to
their requirements. In this light it is important to mention one more relevant Hanafi figh
stipulation whereby a woman is able to make a request for a separation if the husband is
impotent.*!
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Criminal law is not regarded as a single, unified branch of law in the figh manuals.
Almost in all cases it is discussed in three separate chapters. There could be identified three
main categories of offenses: jinayat, hudud and ta’zir. First, we find provisions regarding
offences against persons, homicide and bodily injury. What is covered by jinayat? These
are punished by either gisas (retaliation) or payment of diya (monetary compensation) to
the victim or his surviving kin. Truth, homicide and bodily injury belonged to the other
category of offenses. However, the Shafiites acknowledged both homicide and bodily harm
as hudud offences. Second, hudud are those offenses for which a specific punishment is
strictly enshrined in the primary sources. These offenses constitute violations of the claims
of God with mandatory fixed sanctions. These are unlawful sexual intercourse, false
accusation of unlawful sexual intercourse, drinking alcohol*?, theft and highway robbery
which were accepted by the jurists from all four schools of figh as hudud offenses. Third,
provisions concerning discretionary punishments of sinful or forbidden behaviour of
acts endangering public order or state security.*® Discretionary punishment as one more
category reserved for offenders who neither were guilty of any hudud offense nor were
guilty of homicide or bodily harm.

Hanafi figh recognizes those five offenses that are explicitly established in the text of
the Quran. These five are limits prescribed by God in the clear Quranic verses which lay
down severe sanctions. As noted, since human nature is weak and covetous, the wisdom
and loving kindness of God necessarily lay down limits (hudud) for human liberty.*** What
is clear from the strict evidential procedures to prove these offences is that the sanctions
were mainly intended to deter from wrong doings. As it is written in Al-Hidayah, Hadd
literally means prevention and in this sense, the word haddad is applied to mean a guard.**
According to W. Hallag, this shows why these sanctions were infrequently implemented

good, otherwise he is to announce a separation between them if the woman makes a request for that.”
More on this: Burhan al-Din al-Farghani al-Marghinani, Al-Hidayah: The Guidance. Volume Two.
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in practice.*® As hudud offences will be explored in the next chapter in a greater length,
our attention is to be turned here to the second category of offences, homicide and bodily
injury. It is important to notice that homicide is a private wrong, prosecuted only on
the demand of the victim’s next of kin. According to Hanafi figh, there are five types of
homicide which are graded on a scale of intentionality. These are: intentional homicide,
quasi-intentional killing, unintentional homicide, a semblance of unintentional homicide,
homicide by accidental cause.

To distinguish each kind of homicide there is a need to define them and to give an
exemplary situation which according to Hanafi figh could mean one or another type of
homicide. Intentional and quasi-intentional killings are similar and differ from the other
three forms of homicide in the presence of intention. Intentional homicide is when one
intends to strike the victim with a weapon, or with that which is a substitute weapon.
This offence involves not only intention to kill but also the use of an instrument that is
customarily used to kill. All weapons or potential weapons are those instruments like piece
of wood, stone and fire that would normally cause the death of a person. The consequences
of that action is sin and retaliation unless the heirs forgive him and there is no expiation for
it. Every intentional homicide for which retaliation lapses due to doubt, the compensatory
payment is taken from the property of the murderer as well as every compensation which
is incumbent because of compounding a negotiated settlement or confession is also taken
from the property of the killer. The intentional killing by a minor or insane person is
regarded as being unintentional, and for it there is compensatory payment from the group
responsible for him.*” The second type, quasi-intentional homicide. According to Abu
Hanifa, it is when one intends to strike with that which is not a weapon nor a substitute for
it. His disciples, Abu Yusuf and Muhammad al-Shaybani said that when one strikes another
with a large stone or with a large piece of wood, then that amounts to intentional homicide,
but quasi-intentional homicide is when one intends to strike the victim with that which
does not ordinarily kill. A quasi-intentional killing might occur when someone pushes
another into a body of water infested with alligators and the killer did not know of the
presence of danger or he have done so playfully. The consequence of such action is sin and
expiation, and there is no retaliation for it. Compensation in this form of killing consists
of extensive blood-money (compensatory payment) or pardon by the victim’s family.
According to traditional Hanafi figh, severe compensatory payment from those who are
legally responsible may amount to a hundred camels delivered over a three-year period.**
Usually, blood-money may consist of pecuniary payments of various amounts which was
to be determined through a process of mediation.

Other three forms of homicide differ from the two previously analysed in the absence
of intention. The third type known as unintentional or accidental homicide is divided into
two sub-types. On the one hand, when one shoots at a person believing him to be an animal
in the time of hunting, this is mistake in purpose due to which a person may be killed in
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unintentional form. Mistake in act, on the other hand, is when one shoots towards a target
and it hits a human. According to al-Quduri, the consequence of such action is expiation,
and a compensatory payment by the legally responsible person, but there is no sin for it.**
In this case the compensatory payment is lesser amounting to a thousand gold dinars,
ten thousand silver dirhams or a hundred camels of a lower quality that that required for
the quasi-intentional homicide. Additionally, the fourth type of homicide which resembles
unintentional homicide. For instance, when a sleeping person who turns over in his sleep
into a person and kills him. The legal ruling for this type is the same ruling as that for
unintentional homicide. The last type of homicide is indirect killing, best exemplified
by someone digging a well, in search of gold or water for instance, into which the other
person falls and dies. Emphasis should be put on the figh rule that whoever digs a well in
his own property and a person perishes in it, the owner is not liable.*® The consequence
for such action outside his private territory, when a human perishes on account of it, is
compensatory payment less when in the case of other types of homicide, and there is
no expiation for it. In addition to this, if an animal perishes due to the human act, then
compensation comes from the property of the offender. As noticed by W. Hallaq, this last
type is deemed qualitatively different from all the preceding types, as evidenced in the legal
stipulation that, except in indirect killing, the murderers in all the former types are barred
from inheriting from their victims.*!

In the period before Islam usually relatives of the killer were also punished but this is
not a case in the times of Islam. Islamic criminal law is based on the principle of individual
responsibility, thus, the persons are punished for their own acts. Hanafi figh text at least in
several instances explicitly notes that whoever inherits retaliation against his own father,
it lapses; against whomsoever retaliation is obligatory to be executed and he dies, the
retaliation lapses.”®* Obviously, all this stems from the Quran (verse 35:18) according
to which “nobody shall bear the burden of another”. Collective punishments are not
allowed, although there exceptional cases of collective liability, such as in Hanafite gasama
doctrine, where the inhabitants of a house or village can be held liable for the financial
consequences of a homicide with an unknown killer, committed in the house or village.*
For example, if the slain person is found in a locality’s mosque, then inhabitants of that
locality will be obligated to experience the procedure of qasama. Victim’s heirs were able
to introduce a claim against the whole village in which homicide was made and there is no
evidence of the identity of the killer. If the claim is denied, the heirs may start the gasama
procedure and demand fifty oaths of denial to be sworn by the inhabitants of the village.
According to al-Quduri, when someone is found slain in a locality and it is now known
who killed him, fifty men, whom the heir of the slain man chooses, are made to swear an
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oath: “By Allah! We did not kill him and neither do we know of his killer”** After they
have sworn, the people of the locality are required to make compensatory payment.

The principle of retaliation (gisas) is obligatory for the killing of everyone the
bloodshed of whom is to be prevented forever, when someone kills him deliberately. Al-
Quduri acknowledged that this principle also applies to the deliberate bodily harm, where
the offender may be subjected to the same injury he inflicted on the victim.>® Just as in
the case of homicide, pardon or compensatory payment stands as a distinct possibility
alongside the principle of an eye for an eye in the cases of bodily harm. Bodily harm falls
into three categories: wounds, amputation of dismemberment of organs, or functional
incapacitation of bodily organs. In terms of their depth and location in the body, wounds
are awarded different damages. Not all wounds require compensational payment, for
instance, according to the Hanafi figh when one breaks the tooth of a man and another
one grows in its place, the right of compensation lapses. Regarding the second category
of bodily harm, the general rule in the loss of bodily members is that, where there is only
one, full payment is required, but where they come in pairs, only half is paid for each.
From the Hanafi text of al-Quduri is evident that loss of the nose, tongue or sex organ,
for example, entails full compensatory payment, but an eye or a hand is worth half of the
established payment.

Any offense not classified under hudud or gisas (retaliation) punishments is deemed to
fall within the category of tazir. The punishments for the hudud offenses are fixed in the
Quran or hadith, gisas allow equal retaliation (or monetary compensation) in cases such
as killing or bodily harm, however tazir refers to punishments applied to the other offenses
for which no punishment is specified in divine sources. In tazir cases, the punishment is
at the discretion of the state, the ruler or the qadi. Alongside the decision of, for instance,
the qadi in the court, the relatives of the victim obtains the right to demand pecuniary
damages. In practice, tazir appears as the most common of all punishments. Examples of
tazir offenses include thefts among relatives, acts that threaten or damage the public order
or Muslim community or Islam.

The aforementioned cases on the law of marriage and offenses do not pretend to be
comprehensive in the area of family law or criminal law, let alone to reflect the whole
corpus of Hanafi figh law. The aim was to demonstrate some rules of traditional Hanafi
figh law written in the classical figh textbooks and selected branches of law. In addition
to this, the last task in this chapter would be to find out whether Hanafi figh rules makes
any impact on the modern state-made civil law. As an example, some classical Hanafi figh
rules in the field of law of contracts will be taken from the texts of eleventh and twelfth
centuries. These rules will be compared with modern civil codes of Ottoman Empire and
of contemporary Jordanian state. The comparative study between Hanafi figh principles
and civil law of the current state of Jordan will be prolonged in the Chapter Six.
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4.4.2. Hanafi figh rules within modern Muslim state-made law

For short introduction of the civil code of Ottoman Empire (Mejelle), it is necessary
to say that sixteen books making up the Mejelle with 1,851 articles in Turkish language
were published between 1870 and 1877. One may wonder how this text of modern
times relates to classical figh rules. From the first pages of the code everything becomes
evident. In the beginning, the text of Mejelle speaks about the figh that deals with the
devotional matters and worldly matters. As noted, worldly matters are divided into three
parts: marriage, dealings between people and their relations with and conduct towards one
another, punishments. The Mejelle deals with the second sub-division of the law relating
to worldly matters and starts with the books of sales. In general, the Mejelle deals with
civil law and procedure. Thus, the aim of this code was to provide clear and systematic law
for the Sharia and secular courts which operated in the Ottoman Empire. Regarding the
question of role Hanafi figh law played in the Mejelle, the very fact that the figh principles
of Hanafi School were incorporated in the primary chapters of the Code speaks for itself.
According to W. Hallag, not all articles of the Mejelle reflects the authoritative doctrines of
the Hanafi School.® From our point of view, the fact of placing ninety nine figh maxims
in the beginning of the code speaks for itself that there was irrefutable intention to reflect
the spirit of the Hanafi figh in the totality of articles. Figh maxims or principles may be
compared to the significance of the constitutional principles in Western states.

Naturally enough that the majority of modern Muslim states which lived under the
Ottoman rule over five hundred years experienced huge influence. This is why the decision
of contemporary Jordanian state to make Hanafi figh law a basis of law is perfectly
understandable. Both Ottoman Civil Code of nineteenth and Jordanian code of twentieth
centuries will be investigated in the following pages of the chapter to understand to what
degree classical Hanafi figh doctrine made impact on the enumerated modern law texts.
To paraphrase one figh maxima®”, whether intentionally or not the creators of the Mejelle
were acted, they are responsible for the attribution of Hanafi law spirit to the code. The
very degree of impact will be more evident just after the short research of the content of
the codes.

To begin with the law of contracts, in contrast to the Maliki, Shafii and Hanbali figh, the
followers of Hanafi doctrine insist on the form as the main element in the contract, because
the acts of offer and acceptance presuppose the presence of both parties and the object
of the contract. As stipulated in Hanafi figh text written by al-Quduri, sale is concluded
by making an offer and its acceptance when they are both enacted with words of the past
tense.”® Equally so the contracts of sale are introduced by the articles of the civil code
of Ottomans and Jordanian civil code. It is important to note that Hanafi followers place
greater importance on the order of occurrence, declaring the first proposition seeking to
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contract to be the offer, and the second in chronological order to be the acceptance. If one
of the parties stands and leaves the session before the acceptance of the offer, the offer is
void.”” Regarding the object, parties, form and additional conditions of the contract, here
a number of stipulations are to be given as exemplary because in one or another way they
are established in all the texts that are taken for our study here.

According to all the texts, the object of the contract must be known to both parties.
Classical figh textbook states that if a sale was made without having viewed the object,
upon seeing it, it does not appear to match the description made by the seller, then the
buyer has the right to revoke the sale.”'® Furthermore, by saying, that it is not permitted to
sell fish in water before they have been caught, or birds in the air®"!, Hanafi figh doctrine
clarifies that to know the object also means that delivery of it must be possible. The text of
the Mejelle notes that the sale of a non-existing thing is invalid. Accordingly, it is necessary
that the thing to be sold should be known to buyer and the delivery of which must be
possible.”'? The Jordanian civil code repeats the norm by noting that the object must be
known to the parties and if the object is impossible at the time of contracting, the contract
is void.’"

Apparently from the classical figh manual that in the case of defect, the buyer has the
right to revoke the sale.”"* The textual injunction of the Mejelle clarifies definition and the
conditions. Accordingly, anything wrong, which reduced the value of the property, in the
opinion of persons competent to judge of the property, is called defect. As noted, the defect
may be of several sorts, namely, ancient defect and defect arising while in hands of seller.
In the former case, a defect is a fault, which existed in the thing sold, when it was in the
hands of the seller. And a defect coming recently into existence after the sale and before
the delivery, while the thing is in the hands of the seller, is like an ancient defect, and is a
ground for rescission. But if the seller, at the time of the sale, shows a defect in the thing
sold, and the buyer accepts with that defect, he cannot have an option on account of that
defect. Eventually, when a seller sells a property with a condition that he is to be free from
claims for all defects, there is no option for defect for the buyer.””® The Jordanian code
repeats the majority of the stipulations regarding the sale of the object with the defect by
adding that the rescission of the contract for a defect shall result in the return of its object to
its owner and the taking back of what was paid, or it is also possible to keep the contracted
object and apply for a price rebate.”'
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It is necessary that the price should be named at the time of the sale. The giving of a
pledge or surety by the buyer cannot destroy the seller’s right to retain.”'” More precisely,
the payment of deposit at the time of making the contract means that each of the two
parties shall have the right to withdraw from it unless it is otherwise agreed and if the
person who paid the deposit withdraws, he shall lose it and if its receiver withdraws he shall
repay it together with its match.”’® One more peculiarity stemming from the texts is that
the sale of the object is permitted with deferred payment when the period of deferment is
known. According to the textbook of al-Quduri, immediate payment is the general case
which is always the better method of concluding a sale, however, a deferred payment is
permitted when the period of deferment or the exact date of payment is known.*"® As stated
in the Mejelle, a sale is good if it is agreed for any fixed delay for payment, which is fixed
and known in the minds of the two contracting parties, such as, so many days, or months,
or years and sale is bad, if the bargain is made for payment at a time not fixed. Here, a bad
contract (al-fasid) is the contract which is lawful in its base but not in its description, and if
the reason for its invalidity shall be abated it shall become valid. If no time fixed, the time
for payment expires in one month. By the way, the time agreed upon is calculated from the
delivery of the thing sold.” In addition to what was mentioned, all the texts speak of the
contracts that a payment may be made in advance. All the texts state that these contracts
are permitted only in respect of things the quantity and quality of which, for instance the
best and the worst, can be fixed.”*!

Concerning the persons who may be parties of the contract, the major age and capacity
to behave in a responsible and constructive manner are obligatory conditions. The civil
code of Jordan states that every person has capacity to contract unless his capacity is lost
or limited by virtue of the law.*** The texts of Mejelle and classical figh manuals devote
particular attention to blind people and their right to be the party of the contract. According
to classical figh rule, selling and buying by a blind person are allowed. A blind person has
the choice to rescind when he buys and his right of choice ceases when he handles the
commodity - if it becomes known through handling, or he smells it - if it becomes known
through smelling, or he tastes it - if it becomes known through tasting.” The Mejelle adds
that the buying and selling of a blind man is good, but when he buys a property, whose
description he does not know, he has the option to rescind. In other case, if a blind man
buys when there has been a description of the thing sold, made to him before the sale, he
cannot have an option to rescind the contract.’*
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Speaking about the contracts which because of one or another reason are invalid, the
differences among three texts are apparent in the details. Classical figh manual written by
al-Quduri mentions that sale is invalid when the object of the sale is forbidden under the
Quran and the Sunna of the Prophet. The contract also is invalid when it is made on special
days if neither party knows the beginning, end, the dates or even the existence of special
days. The special days are mentioned explicitly, namely, Persian New Year’s Day, Persian
Autumn Festival, the fasting of the Christians and the festival of the Jews. In addition to
this, according to traditional Hanafi figh, whoever sells property on the condition that he
will not submit it to the buyer until the new month then that sale is invalid.”*® Almost all
these stipulations are somehow expressed in the Jordanian Civil Code: in the case when the
legislator prohibits dealing in a thing or if it shall be contrary to public order or morals, the
contract shall be void.”® Without doubts, all these rules should be read in the light of the
principles of figh which are represented in one or another way both in classical and modern
texts of law. The most suitable figh maxim which can be found either in classic Hanafi figh
or in modern texts of Muslim states is: “Necessities make forbidden things canonically
harmless”** More on the role of figh maxims to the current Jordanian Civil Code, we will
talk in Chapter Six.

4.5. Summary

The concept of ijtihad underwent two stages of development in Islam. Till the emergence
of the theory of usul al-figh, the concept of ijtihad was widely utilized by the judges and
scholar jurists. After the theory of sources began to play a decisive role in the construction
of law on the ground, the recognized four Sunni schools of figh came into agreement to
restrict the concept of ijtihad. In spite of the fact that ijtihad as a method of Islamic legal
reasoning does not rely on the traditional schools of figh in its essence, the phenomenon of
“the closure of the doors of ijtihad” emerged on the scene. The restriction lied in the scholarly
premise that figh rules as the only source need no further addition as they encompass all
the possible social issues. Paradigmatic shift from ijtihad to taglid conditioned stagnation
in the field of Islamic law and the scholarly community is responsible for making Islamic
law rigid and invariable. How scholar jurists without power became the sole keepers of the
Islamic religious law and the only meaningful check regarding the power of the rulers?
They divinized man-made figh law and by doing so they guaranteed such a prominent
status. Gradually, the agreement on the closure of the doors of ijtihad moved attention and
centre of human legal reasoning from the very primary sources to the figh doctrines. This
is how it became achievable to replace ijtihad by the taqlid. However, taqlid is not based
on the Quran or the Sunna of the Prophet, also, the concept was not recognized by the
Companions of the Prophet. Despite that, throughout the whole post-formative period

525 The Mukhtasar of Imam Abu’l-Husayn Ahmad Ibn Muhammad Ibn Ahmad Ibn Jafar Ibn Hamdan
Al-Quduri, supra note, 462: 172.

526 The Civil Code of the Hashemte Kingdom of Jordan (1976).

527 The Mejelle, supra note, 391: 6.

141



taqlid was the dominant paradigmatic approach towards Islamic law. Such ‘state of coma’
continued to prevail until the beginning of modern period.

Islamic law is expressed through scholarly made figh law which is the result of ijtihadic
activities. Our research showed that ijtihad as the idea of development proves to be the
main source of openness of Islamic law. Regarding figh law, the very historical fact that
Islamic law might be fixed in the different Sunni figh doctrines shows its flexibility. In
terms of our study of Hanafi figh law, the core feature flexibility of specific figh rules was
also proved. As shows the following comparative study of classical Hanafi law manuals,
modern texts of Ottoman civil code and present-day Jordanian Civil code, specific figh
rules are capable to be adapted, albeit sometimes mechanically, in the legal documents
of totally different time. All this proved that adaptability is the core feature of Islamic law.
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5. ISLAMIC SCHOLARLY DISCOURSE IN CONTEMPORARY TIME

To reveal the whole picture of the phenomenon of Islamic law, we have already researched
a number of themes. Three meanings of the Sharia were explored in order to clarify the
very definition of Islamic law. The historical development of Islamic law till modern era
was analysed in order to prove that adaptability of Islamic law is a historical fact. Also, the
research of Islamic law as it is written in the sources showed that the very message written
in the sources by no means can be regarded as the obstacle to the openness and flexibility
of Islamic law. Eventually, the process through which the Sharia law becomes figh law also
showed that through ijtihad Islamic law is adaptable in the changing time and under the
changing social circumstances. Hence, four previous chapters gave us a clue to find out
whether and to what extent Islamic law might be adaptable in the light of its historical
path and in terms of its substantial basis. In contrast, Chapter Five turns our attention to
the scholarly discourse on the subject of Islamic law and its sources in the contemporary
time. The task here is to summarize the most prevailing and not rarely rival hermeneutical
approaches towards the sources of Islamic law. Of course, the problem of adaptability of
Islamic law cannot be fully realized without a comprehensive study of a current state of
affairs on the ground. This is why the Chapter Six will be dedicated for the research of
Islamic law as it is applied in the present context in the Middle East as well as within the
communities of Muslims in the West.

The purpose of the Chapter Five is to provide an understanding of what the leading
Islamic scholars and ideologues think of interpretation of Islamic law in the modern world.
To follow the changing scholarly discourse is of particular importance in order to realize
the directions towards which Muslim social, political and legal thought is heading. To keep
an eye on the battlefield of ideas means the possibility to understand and to predict the
state of affairs on the ground. Undoubtedly, the literature on the subject is too extensive
to be reviewed in detail here. Thus, the following survey has no claim to cover each and
every significant Muslim personality and Islamic movement from all parts of the world in
a comprehensive manner. It is sufficient for our study to distinguish and highlight the main
hermeneutical scholarly approaches towards Islamic law, also, to mention their strengths
and possible threats. After summarizing prevailing approaches, our attention will be turned
to the case study of the particular reform proposal designed to transform Islamic law in its
most controversial questions.

The reformative theory suggested in the end of the twentieth century by Mahmoud M.
Taha and Abdullahi An-Na'im will be tested in the second part of this chapter. It is very
likely that a set of Islamic legal rules concerning criminal law, international law, the position
of women and non-Muslims are incompatible with present time realities. According to the
authors of the reformative theory, even most controversial areas of Islamic law might be
revised and reformulated. As was showed in the previous four chapters, Islamic law in its
essence gives no reason to doubt about its capability to be adaptive in the changing time.
It seems, at least on the level of the scholarly discourse, that even in its most controversial
issues, Islamic law might undergo a profound reform. To find out if it is true, the purposed
theory of Islamic legal reform will be explored in the light of a number of problematic issues.
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5.1. Three interpretative approaches towards Islamic law

Before discussion there is a need to mention that Muslim scholars convey various
classifications of prevailing interpretive models how to construct Islamic law in the
contemporary time. For instance, W. Hallaq divides prevailing hermeneutical discourse
into secularist and traditionalist. In the middle of these two extremes, he sees the following
two camps, namely, religious utilitarians and religious liberals.® N. Coulson distinguishes
traditionalist and secularist approaches by noting that neither is suitable to combine
religious principles and practical social needs because the former is wholly unrealistic and
the latter is un-Islamic in its essence.”” T. al- Alwani mentions traditional, modernistic and
“eclectic” approaches. Traditional approach is based on the figh law which, according to the
author, is accountable for a state of decline and failure from which Islamic law and the whole
Muslim community is still suffering. The modernist approach is based on the secularist
in its essence by treating western thought supreme and universal, thus, inappropriate
for Muslims. The “eclectic” approach combines the most sound traditional thought and
modern thought. However, in the words of T. al-Alwani, such blend has not been presented
officially and even has not been tried yet to be discussed at the great length. Interestingly,
the other author thinks that indispensable pragmatism in Islamic law lies namely in the
eclectic way of reading Islamic legal sources and renewed ijtihad.”® Despite that, T. al-
Alwani suggests to refrain from all these three approaches and to reform Islamic law and
the whole Muslim umma by the means of renewed ijtihad.>®" In contrast, A. Muhammad
states that there could be distinguished three hermeneutical approaches in modern Islam,
namely, traditionalist, liberal and literalist. From our point of view, although being very
general, the classification delivered by A. Muhammad portrays contemporary Muslim
scholarly discourse in the most suitable manner. Certainly, none of these three models
may be considered independent because all these are complementary and overlapping.
Again, such classification reveals only a general picture because there is a huge number
of larger and smaller groups of Muslim scholars and jurists having their own hermeneutic
approaches towards the sources of Islamic law.

Paradoxically, as in the formative period of Islamic law so today the interpretive
approaches to religious texts remain varying and at the same time very similar. They are
identical in the way of treating Quran as the key source of Islamic law. Principle attitudes
towards all remaining sources and concepts of Islamic law are extremely different. According
to D. Vishanoff, there were three camps of Muslim scholars in the formative period of
Islamic law, namely, rationalists, traditionists and scripturalists.”*? The first group saw the
strength of Islamic law in the concept of ijtihad. Traditionists rejected such human system
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building and advocated for the primacy of the Prophetic traditions. The last group consisted
of scholars who were in favour of restricting Islamic law to the dictates of the Quranic letter.
Interestingly, that modern scholarly discourse consists of at least three main hermeneutical
approaches towards the sources of Islamic law. The traditionalist faction sees the classical
figh law as all-encompassing and sufficient for all times. Another faction believes in the
golden days of early Islam, thus, in the time of the Prophet, his companions, and the early
scholarly community. Here, the main interpretational approach towards the sources is literal.
Eventually, the reformists/liberals are those who stand for the inevitable task to reformulate
Islamic law in order to make it adaptable in the contemporary life of Muslims.

In the historical path of Islamic law, there were a huge number of calls for a return to
the textual reading of Islamic law. The modern era, as A. Ahmad believes, in particular
brought about tendencies that are most emphatic on seeing the Quran and the Sunna as
the only law’s true sources.> Literalists hold that everything is written in the sources of
divine origins. Thus, from little to no interpretational activities should exist according to
this view. Literalists rely on what is written in the sacred sources and, according to them,
Muslims must practice their religion as documented in the divine sources. Instead of
making any reference to the doctrine of one or another figh school, literalists believe that
they are free to interpret divine texts directly. In fact, such interpretation is very limited as
literalists take into account solely the letter of the texts. K. El Fadl notes that it would be
erroneous to assume, as many fundamentalists tend to do, that Islamic law is a literalist
explication or enunciation of the text of the Quran and Sunna.”* As was added by A.
Ahmad, God rarely speaks explicitly and God’s language requires jurists to figure out its
meaning and make it into laws.” Literalists refuse to adhere to any of figh doctrines at all
because ulemas and their restrictions on interpretational activities caused that Islamic law
was trapped in the traditional doctrines for a number of centuries. The movements relying
on literalist approach on the ground are extremely varying with regard to their stance and
actions. For instance, Salafists renounce any new ijtihad, unless it derives directly from
the Quran, the Sunna or the ijma of the righteous forefathers.** Although the ideologies
of the Salafi movement and the Muslim Brotherhood have much in common, however,
the Muslim Brotherhood leaves room for a more flexible translation and implementation
of Islamic law and thus sometimes adopts a more pragmatic approach towards different
aspects of everyday life. Whereas Salafis tend to be less flexible, they believe in dogmatic
implementation of Islamic religious law.” More extreme camp having literal approach to
the divine sources are jihadists or those who encapsulate the faith only in holy war, blood,
violent jihad and coercion, whether against non-Muslims or Muslims. Their interpretive
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understanding of Islamic sources lies in the particularly suitable textual lines or sentences
of the Quran, rather than on the whole text and its spirit.”®

Traditionalist interpretive approach regards Islamic law in the limits of the figh
doctrines of one or another figh law school. The representer of this stance A. Mohammed
argues that only traditionalists place God at the centre and derive their structures from
the revelation.” According to him, Islam is a traditional discourse which must apply its
historically tried and tested principles and methodologies in order to ascertain God’s will.**
Obviously, that scholars of figh law as the recognized guardians of Islam were those figures
who were responsible for the setting boundaries of the human reasoning as such. However,
according to us, the ulemas and their figh doctrines rather than God lied at the centre in
the activities of traditionalists. It is misleading to attribute God’s primacy as the exceptional
feature in the interpretational approach of traditionalists simply because the Quran as the
word of God is the main source for all the scholarly factions. What is indeed inseparable
from the traditionalist stance is to hold the traditional doctrines as binding sets of rules in
the process of ijtihad. Again, it is crucial that in the very essence of Islam placing God at
the centre also means to acknowledge considerable role for human reasoning as a tool for
the search of knowledge in the changing time. Al-Shatibi adds to this that human reason is
not restrained except in the manner the textual evidence of the Quran itself restrains it.**!

Muslim reformists/liberals believe that interpretation of the sources cannot be exercised
without considering the necessities of the time and place. Society-focused approach is
characteristic to Muslim reformists who seek to adapt Islamic law in the light of social
demands and requirements. Liberal hermeneutical model suggests to refrain from the
long-standing tradition to equate figh with Sharia. In such an invitation to return to the
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divine sources, literalist and liberal approaches are almost identical. However, nothing else
is in common between these two. Muslim reformists go further urging to interpret the
sources of Islamic law in accordance to the fresh social requirements. For literalists and
traditionalists this course of thinking is at least inappropriate.

In the following pages of this chapter, we seek to reveal reformist hermeneutic approach
at the greater length. We made a choice to explore one of the theories of reform suggested
by representers of reformist/liberal approach. The authors of a new reformative approach
suggest to reverse the very reading of the sources of Islamic law in order to make the
most controversial issues of Islamic law compatible with the current day requirements.
More exactly, this reformative approach involves the radical revision and reformulation of
methodological techniques for deriving Islamic legal rules from basic Islamic sources.**
Interestingly that after the emergence of the books on these reformative ideas, a number of
Islamic ruling elites decided to prohibit production of such books in their states. Despite
that, leading scholars and specialists of Islamic law in Muslim world as well as in the West
are in the agreement on the fact that the so called “reversed theory of abrogation” is valuable
try to revise the most problematic areas of Islamic law.

5.2. A case study of reform proposal to reverse Islamic theory of abrogation

Muslim scholarly discourse consists of several prevailing positions towards the most
controversial issues of Islamic law regarding criminal law, international law, human rights
and so forth. One side of the scholarly community is assured that there is no inconsistency
between the letter of Islamic law and current social requirements. Another side, although
agrees on the existence of a number of problematic issues, claims that these are not
enforced in practice. A. An-Na'im far more than believes that it is dangerous to maintain
a law without intending to enforce it because it leaves too much discretion in the hands of
those charged with enforcing the law, enabling them to select cases for enforcement based
on selfish and other corrupt purposes.** One might believe or not in these words, but the
personal experience of A. An-Na'im speaks for itself. He was detained in Khartoum Central
Prison for political reasons and personally witnessed what people might experience if one
takes a rule and by deliberate choice selects a number of Islamic legal rules to serve as state
law, albeit for a short time.

In the second part of the twentieth century Mahmoud M. Taha and later on his disciple
Abdullahi Ahmed An-Na'im introduced the revolutionary juridical idea to evolve Islamic
law. The authors spoke of a total reinterpretation of the nature and meaning of Islamic
public law which, according to the authors, is the least developed aspect of historical
Islamic law. By historical Islamic law, they described humanly made interpretations
that reflect the particular historical context representing specific approach towards

542 Abdullahi Ahmed An-Na'im, “The Islamic Law of Apostasy and its Modern Applicability: A Case from
the Sudan’, Religion 16 (1986): 216.
543 Abdullahi Ahmed An-Na'im, supra note, 56: 88.
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constitutional order, criminal justice, international relations, and human rights.*** The
fundamental premise on which the reform is grounded is that the message of Islam and
its explanation (understanding) must necessarily be distinguished.* It is striking to realise
that by explanation the authors mean not only the result of interpretational process but
also the methodological techniques through which a particular explanation emerges on
the ground. All this reflects nothing more than the context and social circumstances within
which interpretational activities were made and particular explanation was delivered. As
we already know, to maintain particular explanation final and conclusive is in principle
alien to the thesis that the Quran can never be fully explained. This is based on the text of
the Quran and especially on the verse 16:44.° In this light, M. Taha and A. An-Na’im argue
that the founding scholars of Islamic law were unjust introducing their understanding as
final one. This is why M. Taha is assured that many aspects of present Islamic law are not
the original principles or objectives of Islam, because they reflect a descent in accordance
with the circumstances of that time and the limitations of human ability in general.*” What
is trying to be said is that a number of public law conceptions were a natural outcome of
the interpretation of the sources of Islamic law made in certain historical context, rather
than the only valid interpretation of the sources.”® A. An-Naim adds that, instead of
application of historical Sharia law as detrimental to Muslims and Islam itself because it
represents the specific historical context and related legal thought of early scholar jurists
what is drastically different from our own context, there is a need to reconsider Islamic
law in terms of modern social circumstances.” Both authors insist on the alternative
interpretation of the fundamental sources of Islam in order to develop a modern version
of Islamic law. Modern version of Islamic law which could be compatible with modern
standards of constitutionalism, criminal justice, international law and human rights.
Reversed theory of abrogation is based on the teachings of M. Taha, the late Sudanese
Muslim reformer who was executed by former President Numeiri of Sudan in 1985. As
M. Taha so his follower A. An-Naim, lawyer and human rights activist from Sudan,
underwent what is called forceful Islamic resurgence. The former was announced to be an
apostate for his reformative ideas and was hanged, the latter was imprisoned and later was
forced to leave Sudan. Immediate shift in political arena in Sudan showed that reality on
the ground can change dramatically if the rules of historical Islamic law suddenly become
the main legal principles of the state. With the aim to spread the idea of fundamental
reform of Islamic law, A. An-Na’im translated the core ideas of M. Taha into English. At the
same time, he developed reformative theory of his teacher in order to deliver the practical
answers how to avoid further harmful consequences in the future. As clearly stated by

544 Abdullahi Ahmed An-Na'im, supra note, 56: 1.
545 Mahmoud Mohamed Taha, supra note, 54: 147.

546 The Quran (16:44): “We have also sent down unto you the Reminder and the advice (i. e. the Quran),
that you may explain clearly to men what is sent down to them, and that they may give thought”

547 Mahmoud Mohamed Taha, supra note, 54: 137.

548 Abdullahi Ahmed An-Na'im, “Islamic Ambivalence to Political Violence: Islamic Law and Interna-
tional Terrorism”. German Yearbook of International Law 31 (1989): 322.
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John Voll, such a reformative system is a radical departure from both modernist and
fundamentalist positions which dominate in the contemporary world; the very task of the
theory developed by A. An-Naim is rather to transform the understanding of the basis of
traditional Islamic law than to reform it.>** In the remainder of this chapter this theory will
be researched in order to find out if it is effective and suitable to fulfil the task to transform
Islamic law in its most controversial questions.

5.2.1. Methodological basis of the theory

The authors of the reformative theory make a clear division between the primary sources
of Islamic law and their interpretations given in one or another historical context claiming
that interpretation is just one of the possible manifestations of Islamic law reflecting the
circumstances of the particular context. From the first glance, it could seem that what is
suggested by reformers is to reconsider a set of historical interpretations of Sharia law.
However, the purpose of the reform is not so much designed to bring changes into the
field of figh rules. Rather, for the authors, the very historical Sharia law as the reflection of
the historical context within which it was elaborated is under the urgent need of reform.
The authors have no intentions to change the very divine message. Reformative theory
suggests to reconsider a set of methodologies and techniques constructed by early religious
scholars to understand the Quran in the particular context. According to us, the classic
way of reading the Quran which continues to set a motion in the formulation of Islamic
law is mostly criticized here. Again, by calling Sharia law “historical” the authors tend to
remain clearly understood that their critical attitude is directed towards the Sharia law
as the reflection of particular historical context and not the Sharia law as the Quran and
Sunna of the Prophet. Thus, from the point of view of reformists, the message of Islam in
general and the basics of Islamic law in particular were trapped in the particular historical
explanation and this needs to be reconsidered.

While plenty of principles and rules of Islamic public law are written in a clear and
definite text of the Quran and the Sunna, one could reasonably doubt about the possibility
to deviate from a set of specific rules of the Sharia based on such kind of verses. The
Quranic word says clearly that such verses cannot be the object of reinterpretation.>"
In addition to this principle which can hardly be contested, there is a need to take into
consideration additional Islamic concept, namely, theory of abrogation. The main idea of
this human construction delivered by the founding religious scholars was to concentrate
all the attention to the Quranic message revealed in Medina (622-631) and to abrogate the
earlier part of revelation received by the Prophet in Mecca (610-622) in case if it stands in
contradiction to the Medinan verses. According to A. Hirsi, substantial difference between

550 John Voll, Foreword in Toward an Islamic Reformation: Civil Liberties, Human Rights, and International
Law (New York: Syracuse University Press, 1996), x-xi.

551 The Quranic verse 33:36: “And it is not for a believing man or a believing woman, when God and his
Messenger have decreed a matter, to have a choice regarding the matter. Whosoever disobeys God and
His Messenger has strayed info manifest error”
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Quranic verses revealed in Mecca and Quranic verses revealed in Medina is that the former
verses are largely spiritual in nature and the latter are more political and even militaristic;
also, there is a difference in the behaviour of the Prophet Muhammad: in Mecca, he was
a spiritual preacher, but in Medina he became a political and military figure.*®* More
precisely, the Meccan verses, including clear and definitive, that speak about devotional
things and give basic principles for the law in Islam were to be abrogated by the Medinan
verses, also including clear and definitive ones, which were concerned with the social and
legal issues. Both parts of the Quranic message reflect the social environment and political
context of the time when it was revealed. According to the authors of the reform, most of
Islamic public law rules being the part of the Medinan message became dominant with
regard to the related Meccan verses and the theory of abrogation here played a vital role.
To sum up, what is suggested is not to reinterpret clear and definitive Quranic verses, but
rather to challenge the theory of abrogation which is nothing more than humanly made
methodological theory.

One may say that solution lies in the concept of ijtihad to deliver a necessary degree
of reform in Islam. The Quran itself speaks of the vehicle of language through which the
Quranic message was received and is to be interpreted and re-interpreted by knowledgeable
people.®*® However, this is not possible within the framework of the historical Sharia law
because ijtihad in matters governed by explicit and clear texts is not permissible in Islam.*>*
Jjtihad within the framework of historical Sharia law is inadequate because most of the
problematic principles and rules of the Sharia law in the field of constitutional law, criminal
justice, international law and human rights are based on clear and definite texts revealed
in Medina. Thus, the classical theory of abrogation gave priority to the clear and definitive
Medinan verses in the light of which related Meccan verses were abrogated. A. An-Na'im
is assured in his thesis that it is hard to imagine any text of divine sources, however clear
and definitive it may appear to be, that does not need of ijtihad for its interpretation and
application in concrete situations.>* Certainly, ijtihad is urgently required in the public law
issues, however, it can adequately respond to the requirements on the ground solely after
the theory of abrogation is somehow revised. However, the majority of Muslim jurists just
in the same manner as founding jurists maintain that the theory of abrogation as it was
formulated by the early jurists must bind Muslim scholars today

As was mentioned, according to the traditional meaning of the theory of abrogation
which was delivered by founding jurists, the later verses abrogate the earlier ones in the
related matter. According to M. Taha, the earlier message of Mecca is in fact eternal and
fundamental in emphasizing inherent dignity of all human beings regardless gender,
religious belief, race and so forth.”* However, a number of aspects of the message of the

552 Ayaan Hirsi Ali, The Challenge of Dawa: Political Islam as Ideology and Movement and How to Counter
It (Stanford: Hoover Institution Press, 2017), 11.
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Mecca period which were inappropriate for practical implementation within the historical
context of the seventh century were suspended and replaced by the more practical
principles revealed and implemented during the Medina stage. By more practical, the
authors of reform have in mind verses that are related to jihad, inequality between men
and women and between Muslims and non-Muslims, criminal justice and so forth. Thus,
under abrogation, mainstream Islamic law gave precedence to “Medina Islam” over “Mecca
Islam.**® Whether it means that a number of aspects of Meccan message was lost forever
as a source of law? M. Taha and A. An-Na'im argue that they were postponed only for
implementation under exceptional circumstances.**

For A. An-Na'im, historical context as such can neither be the source of Sharia in
the past, nor its source in the future. There is no doubt that for Muslims as in the past,
present so in the future Islamic law must be based on the Quran and the Sunna of the
Prophet. Thus, it is not suggested that Islamic law should simply follow developments in
human history regardless the provisions of divine sources. However, the sources have been
the response of the Sharia to the concrete realities of the past, and must be the source
of modern Sharia as the Islamic response to the concrete realities of today.” According
to A. An-Na'im, all the most contested Quranic issues in modern period of time reflect
that period of revelation received in Medina. Whereas the verses revealed earlier in Mecca
convey universal principals of totally different legal quality. Al-Shatibi also emphasized in
his theory the early part of the Quranic revelation. The Meccan verses, according to al-
Shatibi, embody the general message of Islam in which the universal sources of law were
laid down. Whereas the Medinan verses as well as the Sunna constitute the particulars of
the law that specify, qualify or complement the Meccan revelation.**' The universal sources
are certain, particular and probable. Whatever is certain in the Quran is immutable, and
whatever is probable is open to the interpretation. According to A. An-Na’im, there were
no compulsion in propagating Islamic faith within the message delivered in Mecca, just
peaceful persuasion, thus, freedom of choice is exclusively the value of the earlier message
of revelation. A. An-Na'im concludes that the essence lies in the methodological theory of
abrogation agreed by the founding scholars according to which the verses revealed later
abrogate earlier verses. This methodological technique made later verses unquestionable
because of their definite and clear nature. The whole theory of reform suggested by M. Taha
and developed by A. An-Na'im has a task to reverse the theory of abrogation constructed
by the early scholars by making verses revealed in Mecca the methodological ground for
the further ijtihadic practices. Thus, the key idea was to ground the reform on the reversed
theory of abrogation.
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The traditional theory of abrogation had already appeared in the very beginning of
the formative period of Islam. It was agreed by early religious scholars and constituted
the cornerstone of their conception of the Sharia law. The very justification for the theory
of abrogation stems from the common idea, sanctioned by the early consensus, that the
religion of Islam abrogated many of the laws upheld by the earlier religions. It seems, that
the fact that the Prophet repealed his predecessors’ laws came to be sufficient to regard
abrogation as a valid hermeneutical tool in the following centuries. Also, the Quran in a
number of instances speaks about abrogation.*®* Thus, the theory of abrogation became
an important tool for the founding scholars to harmonize the message of the Quran when
more than one Quranic ruling was pertinent to a single matter. Three elements required
to be identified in any instance of abrogation were the following: the divine origin of both
injunctions; conflict between two enactments such that it is quite impossible to implement
the two texts jointly; knowledge of the relative chronological dates of both revelations. As
stated by W. Hallag, it was the generation of the successors of the Prophet that was closely
associated with discussions on abrogation and controversies about the status of particular
verses.”® The whole theory of abrogation developed in a context in which some Quranic
prescriptions of Meccan time contradicted the changed reality and practice in Medina.

At least two types of abrogation were accepted by the majority of Muslim scholars,
abrogation of both the ruling and wording of the text and abrogation of the ruling but
not the wording of the text. The first type relates to a few verses that were at one point
stated by the Prophet to be part of the Quran, though later the Prophet himself said that
they were not to be considered as such. The second type accepted by the vast majority of
scholars claims that the text remains part of the Quran but is perceived inoperative for
legal purposes. The other question was whether Quran can abrogate Sunna and whether
the Sunna can repeal the Quran. There are some examples of such abrogation. For instance,
the Quran commands Muslims to pray in the direction of Mecca instead of Jerusalem, a
direction the Prophet had decreed earlier.*** If to accept the Prophetic hadith on bequests®
which renders the Quranic verses concerning bequests®*® partially incompatible with those
describing inheritance shares®”, it might prove that the Sunna can also abrogate the Quran.

562 The Quranic verse 2:106: “No sign do we abrogate or cause to be forgotten, but that we bring that which
is better than it or like unto it. Dost thou not know that God is powerful over all things?” The other
verses often mentioned in this respect are: “God effaces what He will and establishes, and with him is
the Mother of the Book” (13:39); and “when we replace one sign with another” (16:101); and “if we
willed, we could take away that which we revealed unto thee” (17:86).
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The question raised by M. Taha and later by A. An-Naim, is whether the abrogation
of earlier texts of the Quran by subsequent ones is final and conclusive or whether it is
open to re-examination. During the Mecca period the Quran and the Sunna of the Prophet
contained primarily religious and moral precepts and did not express specific political and
legal norms until Medina period. That message was characterized by equality between men
and women and complete freedom of choice in matters of religion and faith. However, as
the historical circumstances have dramatically changed, the aspects of the message of the
Mecca period, which were inappropriate for practical implementation within the changed
historical context of the seventh century, were suspended and replaced by the more
practical principles revealed and implemented during Medina stage. Due to the need to
respond adequately to the concrete social and political needs of an established community
of Medina, the detailed instruction and precision to greater extent was of huge significance.
It seems that the suspended aspects of the Mecca message have not been lost forever as a
source of law and the traditional theory of abrogation can be re-examined in the light of the
suggested scholarly reform of reversed abrogation.

Ordinary circumstances during Mecca revelation became exceptional in Medina.
Exceptional circumstances of the time of Medina signified existential threat to Islam and
Muslim community itself. Through the process of abrogation the founding scholars gave
priority to the verses received in the exceptional circumstances in Medina by holding the
texts of the Quran and Sunna of the Medina stage have repeal or abrogate all previously
revealed inconsistent texts of the Meccan stage. M. Taha is assured that to deem such kind
of abrogation to be permanent is to deny Muslims the best part of their religion.”*® For
A. An-Na’im, since the technique of abrogation has been employed in the past to derive
rules and principles from the sources of Islamic law which has hitherto been accepted as
the authentic Islamic model, the same technique may be employed today to produce an
authentic modern Islamic law. By reversing the process of abrogation, A. An-Na’im after
his teacher seeks to offer the contemporary version of Islamic law consistent with current
requirements of Muslims and, particularly, with contemporary law standards. Thus, what is
suggested is to reverse the theory of abrogation in the way that clear and definitive Meccan
verses abrogate those revealed in Medinan period. If to try this method in the field of
Islamic public law, many Quranic injunctions that are treated incompatible with present-
day context could become suspended and abrogated. It is striking to understand, that the
very reformative theory of M. Taha and A. An-Na’im suggests not only to apply the reversed
theory of abrogation in a formal way. The reversed theory of abrogation might achieve its
tasks if at the same time all the Islamic legal provisions are evaluated in conformity with
prevailing standards of human rights and justice.

The Quranic verse 4:12: “In that which your wives leave, your share is a half if they have no child; but
if they leave a child, you get a fourth of that which they leave after payment of legacies that they may
have bequeathed or debts. In that which you leave, their share is a fourth if you leave no child; but if
you leave a child, they get an eighth of that which you leave after payment of legacies that you may have
bequeathed or debts. If a man or a woman whose inheritance is in question has left no direct heir, but
has left a brother or a sister, each one of the two gets a sixth; but if more than two, they share in a third,
after payment of legacies he or she may have bequeathed or debts, so that no loss is caused to anyone.”
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One may say that the authors of reformative theory suggesting to withdraw from the
later part of the revealed message of Islam are asking for Islamic jurists to ignore more
than a thousand years of figh doctrine. True that the whole figh tradition was built on the
traditional methodological techniques, including on the traditional theory of abrogation.
From the point of view of A. An-Naim, this is exactly what in part his reformative theory
tends to achieve, because the figh doctrine is only the result of the human legal reasoning
based on the Medinan message. To oversee direct link between Medinan verses of the
Quran and classic figh rules as legal conclusions would be mistaken step making the whole
reform inoperative. If one wonders about the amount of abrogation, again authors insist
on the abrogation of that part of Medinan message which speaks of Islamic law issues
related to the equality of women and men, Muslims and non-Muslims, concepts of jihad,
also, criminal justice and so forth. How to prevent an abrogation of reversed theory of
abrogation in the future? A. An-Na’im gives an answer by saying that evolutionary approach
towards historical Sharia law and the whole theory of reversed abrogation can succeed just
if Muslims today accept and implement it.”® The consensus of Muslims must be achieved
and this is the main condition that could make this theory alive in practice as today so
in the future. To test the theory of reversed abrogation, we are to consider some concrete
Quranic issues in the field of public law to find out whether the reform is sufficient enough
to make Islamic law adaptable even in most controversial questions.

5.2.2. Some Islamic law issues: a test of reform proposal

The suggested reformative theory, first of all, needs to be tested on the issues of Islamic
concept of jihad and of religious freedom. Islamic concept of jihad is that subject which
for the majority of people in the West symbolizes Islam and its legal dimension. The
jihadists in their public messages and in bloody acts on the ground always highlight that
they operate in the name of Islamic holy war. This situation is causing some Muslims —
amongst the youth in particular - to fall prey to doubts and reservations, resulting in
confusion about the concept of jihad, because those who perpetrate atrocities are self-
professed Muslims.””® From the other side, all atrocities in the minds of non-Muslims
become somehow connected with Islam. According to M. Qadri, “this situation has led
to damage on two levels: damage to Islam and the Muslims and damage to the Western
world. The damage to Islam and the Muslims world is that many Muslim youth, unaware
of the normative teachings of Islam, and under the influence of the media, erroneously
believe that terrorism and extremism emanate from religious teachings and the attitudes of
religious people. On the other hand, the danger threatening the Western world is from the
governmental policies and subsequent stereotyping of Muslims, which provoke a negative
response amongst some of the Muslim youth, who regard these as attacks against Islam and
an organized conspiracy from certain influential circles in the Western world. As a reaction,

569 Abdullahi Ahmed An-Na’im, supra note, 56: 34.
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some youth are gradually becoming extreme and militant in their outlooks. Consequently,
the Muslim umma, as well as humanity, are heading towards catastrophe””' For jihadists
such state of affairs is very suitable and to deepen degree of confusion they continue to
spread their ideology based on the separate Quranic verses which are not consistent with
the modern day conditions.

There is a need to mention that jihad is understood in Islam in several senses. Generally,
the literal meaning of the word “jihad” is effort and exertion, which includes, but is not
necessarily restricted to, effort and exertion in war.”> The major jihad means to strive to
come closer to God in the path of the Sharia, thus, it is closely related to the religious pillars
of Islam. Whereas the minor jihad means the use of force. Minor jihad might be the use
of force in self-defence and the use of force in propagating Islam. To begin with the major
jihad, we need to cite a number of Quranic verses. The Quranic verse (47:31) says: “And
we will surely try you until we make manifest those among you who strive and those who
are steadfast. And we will make known the truth about you” The emphasis has to be put
on the phrase ‘those who strive’ because striving to control yourself means major jihad.””
According to Islam, the striving to come closer to yourself permit you to come closer to
God and this is the essence of the path of Sharia. On the path a man is struggling and tries
to resist by looking a way for a change and eventual liberation. All this is possible just
through striving and this is what for Muslim believers means major jihad.

Both verses from Mecca and Medina have used the term jihad in its major sense. Such
striving is mentioned in a number of the verses.””* For instance, the verse 25:52°” insists
on the jihad against non-Muslims what refers to using the force in a form of Quranic
arguments and not the force using arms. A. An-Na'im speaks of two sorts of jihad by
giving two examples from the Sunna of the Prophet: “In Sunna, there is the well-known
statement of the Prophet which describes the use of force in battle as the minor jihad and
self-exertion in peaceful and personal compliance with the dictates of Islam as the major
jihad; in another Sunna, the Prophet is reported to have said that the best form of jihad
is to speak the truth in the face of an oppressive ruler”*® According to the Quranic verse
49:15, the believers are those who believe in God and his Messenger and who struggle
hard with their wealth and their lives in the right path of God.”” The verse 29:69 adds that
those who strive hard in their life will be guided in the right path because God is with these
people.””® Even more, the concept of the major jihad is written in the verse 23:78 and what
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is noteworthy is that it is written in conjunction with the pillars of Islam. Thus, the major
jihad is a struggle against one’s ego and not a struggle against the other.

The minor jihad which signifies the use of force in international relations is mostly
related with the verses of Medina stage. Compulsion is very characteristic feature of the
verses of Medina period and the verses on the use of force in propagating Islam exclusively
belong to the verses from Medina stage.”” To begin with, the verse 2:216 expressly mentions
jihad as holy fighting in the cause of God. The Quranic verses 2:190-193 and 22:39 clearly
sanction the use of force against non-Muslims. The whole chapter 9 (especially such verses
as 9:5,12, 13, 29, 36, 73, 123) revealed in around 631 contain the most categorical sanction
for the use of force against non-Muslims and, what is more important, are generally taken
to have abrogated all previous verses that prohibit or restrict the use of force. The ninth
chapter of the Quran is principal material on jihad and it speaks of jihad as offensive
warfare against idolaters, polytheists, and infidels (9:5), but also as defensive warfare
against those who fight against Muhammad, his followers, and right religion in general
(9:13-14).%% As noticed by A. An-Na'im the Quranic verse 9:5 has repealed, abrogated over
one hundred preceding verses of the Quran which instruct Muslims to use peaceful means
and arguments to convince unbeliever to embrace Islam.*!

According to A. An-Na’im, Islam would probably not have survived if the Muslims were
denied the use of force in propagating the faith and maintaining the cohesion and stability
of the community in the period of Medina and after it. It was impracticable to maintain a
non-violent society at a time when violent force was the law.*? The verses of Medina period
were suitable because that period was transitional and the circumstances were exceptional.
As a result of the agreement of the Muslim religious scholars, the interpretation of divine
sources that was appropriate to the exceptional circumstances remained untouched for
more than a thousand years. However, the context within which the sources of Islam
were interpreted has changed dramatically. Without doubts, in contemporary time such
historical concept of jihad cannot be consistent with legal standards of international
relations. This is why the theory of abrogation is to be reversed in order to make the verses
of Mecca period superior in content to those of Medina in any further interpretations of the
concept of jihad. In this way, the Meccan verses would receive priority in the interpretation
of the concept of jihad and those of the Medina stage, especially the whole ninth chapter of
the Quran could be suspended and abrogated.

Another issue which needs to be taken into consideration is freedom of religion.
It is generally believed that one who decides to change religion from Islam to the other
necessarily will be punished for the crime of apostasy which is prescribed by Islam. Despite
the fact that the Quran does not prescribe any punishment for apostasy, many scholars
incorporated this offense among hudud offenses. The main argument stems from the

579 We may mention a number of verses expressly mentioning the duty of the minor jihad, for instance,
2:190-193, 244; 4:76; 4:84, 95; 9:12-16, 20, 24, 36, 123; 9:123; 47:4; 61:11.

580 James E. Lindsay, Daily Life in the Medieval Islamic World (London: Greenwood Press, 2005), 58.

581 Abdullahi Ahmed An-Na'im, supra note, 56: 147.

582 Ibid., 158.
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Sunna of the Prophet which prescribes death penalty for apostasy.®® Obviously, it violates
the right of freedom of religion which is established in a number of verses of the Quran.
Important to note that all the verses establishing the right of freedom of religion are of
Mecca stage. Such verses as 10:99; 16:125; 29:46; 88:21-24 speak of freedom of choice in
religious belief. These verses mirror what was said in the Quranic verse 2:256: “there is no
compulsion in religion”. To take but several concrete examples to clarify the essence, the
verse 18:29 here perfectly fits: “And say: “The truth is from your God” Then whosoever
wills, let him believe; and whosoever wills, let him disbelieve” Additionally, the verses
of the Quran 88:21-24 say: “So remind them (O, Muhammad) - you are only one who
reminds. You are not dictator over them - save the one who turns away and disbelieves”.
Apparently, the freedom of belief is expressed in the verses of the revelation of Mecca stage.
The concept of apostasy formulated by the founding jurists is incompatible with the Islamic
principle of freedom of religion written in the verses of Mecca stage. Again, reversed theory
of abrogation could be helpful to give priority to the principles revealed in Mecca stage and
to suspend those which were delivered in Medina.

Additionally, talking about the status of non-Muslims, the change of the audience to
which the message of Islam was addressed in Mecca and Medina stage verses is to be
noticed. From “O, humankind” in the verses of Meccan period to “O, believers” in Medina
period, this was that considerable change which must be taken into consideration. The
very fact of change states that the message of Islam can be (because it was) adjusted to the
needs and capabilities of the audience. The message of Mecca stage is clear on the equality
between Muslims and non-Muslims. Whereas the second stage of the message delivered in
Medina attributed different status to non-Muslims. During the Medina stage, when hostile
and violent social environment mainly prevailed, the Quran repeatedly instructed Muslims
to support each other and disassociate themselves from non-Muslims and warned against
taking non-Muslims as friends or allies. Such verses in Quran as 3:28, 4:144; 8:72-73, 9:23
and 71, 60:1 prohibited the Muslims from taking unbelievers as friends or supporters.
Additionally, verse 5:51 instructs the Muslims not to take people of the Book or Jews and

583 There is a disagreement on the question whether apostasy is a capital crime. From one side we take into
account the fatwa delivered by the scholars of the Figh Council of North America. Accordingly, there
are no evidences from both the Quran and Sunna which would indicate that there is a firm ground
for the claim that apostasy is in itself a mandatory fixed punishment, namely capital punishment. It
was also said: “As religious opinions (Fatwas) change with a changing time, place, custom and circum-
stances, this issue should be re-examined within the basic boundaries of Islamic jurisprudence and not
simply of pressures of others. No Muslim is required to change the indisputable stable and fixed aspects
of Shari’ah for the sake of pleasing others or earning the title “moderate” or “open minded”. In the
meantime, figh rulings and interpretations in the non-fixed area need not be permanent either” (Fatwa
is available at: www.fighcouncil.org (last visited March 10, 2017)). In contrast, on the Internet page
moderated by Salafi scholar we find a fatwa which states cardinally different conclusion. “Execution of
the apostate is something that is commanded by Allah, when he commanded us to obey the Messenger
on the verse 4:59. And the Messenger has commanded us to execute the apostate as in the hadith:
“Whoever changes his religion, execute him”” (The fatwa No. 20327 is available at: www.islamgqa.info
(last visited March 10, 2017)). It is striking to see that the first fatwa see no direct evidences on the issue
neither in the Quran nor in the Prophetic hadith. It was only mentioned that there are some hadith
that are weak and unreliable. The second fatwa states that if the Prophetic hadith are mentioned in the
books of authentic hadith of al-Bukhari and Muslim, than there is no ground to doubt on them.
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Christians as friends and any Muslim who turns to them becomes one of them. Besides that,
inequality before the law was apparent from the comparison of status of Muslim and non-
Muslim. The status of dhimmi was offered to the people of the other revealed scriptures.
Those who were granted this status of dhimmi is entitled under Sharia to protection of her
or his person and property and to practice her or his religion in private in exchange for
payment of tax. Even if these conditions are fulfilled, non-Muslims were not treated equally
in comparison to the status of Muslims. In the case of killing, the compensation of dhimmi
is less than for killing a Muslim male. All these and other problematic principles of Sharia
are based on texts of the Quran and Sunna of the Medina stage.

The historical conception of the Islamic state was developed during the Medina period,
since the Muslims were not a political community and did not establish a state during the
Mecca period. As concluded by A. An-Na'im, if we are to take the Medina model as one that
was dictated by the political and social realities of the seventh century in accordance with
the suggestion of M. Taha, we would not be bound to implement it under radically different
modern conditions®. The interpretation and explanation of the message in particular
historical context may vary and this is the very idea of the Quran that explanation from
any of period of time cannot pretend to be final.

5.3. Summary

The text of the chapter showed how different in hermeneutical approach is Muslim
scholarly discourse. There could be distinguished three main methodological approaches
towards Islamic law in modern era, namely, literal, traditional and reformist/liberal. The
literalists insist on the return to the Quran and the Sunna of the Prophet because, for
literalists, these two divine sources comprise all the answers to the questions of any period
of time. The ideologues of political Islam take this position as their primary purpose. The
reformist/liberal approach also invites the scholar jurists to interpret and to derive legal
rules directly from the divine sources but only with one condition. The interpreter must
look at the sources through the requirements of the time and place. Thus, society-based
approach is different from the literalist approach. These two see no possibility to ground
the process of interpretation on the traditional figh law. Meanwhile traditionalists are more
than assured that figh doctrines provide the tested and verified answers to all the legal
issues.

While all the mentioned approaches are overlapping and not strictly separate, the
literalist approach is not sufficient in modern time. At the same time, traditional interpretive
approach according to which figh doctrines of one or another school must remain the main
source of Islamic legal interpretation cannot respond adequately to the pressing issues of
present time. Reformist/liberal approach insisting on the interpretation of divine sources
according to the necessities of present time and place is most suitable to construct the
modern Islamic law. A. An-Na'im, the disciple of M. Taha, suggests evolutionary approach
in order to reconsider the most controversial parts of Islamic law. The reversed theory of

584 Abdullahi Ahmed An-Na’im, supra note, 56: 99.
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abrogation is that fundamental reform whereby the least developed Islamic law issues may
be reformulated.

The heart of the theory lies in the theory of abrogation which was formulated by the
early jurists. According to the traditional theory of abrogation, the verses of Medina stage
in the similar or identical legal issue abrogate those revealed in Mecca stage. For M. Taha,
to deem the traditional theory of abrogation to be permanent is to deny the Muslims the
best part of their religion. As stated by A. An-Na'im, it is now both logical and necessary
to reverse the process of abrogation®®. The main idea to make the earlier texts of Mecca
superior in content to those in Medina. Reversed theory of abrogation as methodological
starting point in the process of Islamic legal interpretation in modern time could enable
contemporary Muslim jurists to challenge all the legal inconsistencies.

To stay satisfied with saying that all contested verses revealed in transitional period in
Medina are out of use and that they might remain in the primary sources of Islamic law is
unreasonable and even dangerous. It cannot be denied that what Sharia has to say on any
subject, can be taken into account by official policy makers. The weight given to the Sharia
position varies with the individual person or group of people and it was differently treated
from one period in history to another. Sharia is very much present in the hearts and minds
of Muslims throughout the world and, even where it is not the formal legal system, it has
significant influence on Muslim attitudes. In the period when the world faces the threat of
international terrorism, when Islamist ideology continues to spread political Islam among
Muslims worldwide, the suggested ideas of reformation of Islamic law have to be seriously
taken into consideration. Another question is whether Muslim scholars from around the
world are ready to unanimously agree to implement such fundamental reform.

585 Abdullahi Ahmed An-Na’im, supra note, 56: 159.
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6. ISLAMIC LAW IN ACTION TODAY: TRENDS, CONCEPTS, CASE
ANALYSIS

From more theoretical analysis Chapter Six turns our attention into a relevant practice.
To prove the fact of adaptability of Islamic law, the text of this chapter is divided into
three sections. The first section discusses two trends in the field of Islamic law, namely, a
worldwide phenomenon of issuing digital fatwas and the emergence of the methodological
theory of figh law for Muslim minorities living in non-Muslim majority states. Emphasis
on the scope of research here must be kept in mind. Namely, the research of the former
subject takes into account a global landscape and the study of the latter covers non-Muslim
countries having a considerable Muslim minority. The second section pays attention
exclusively to the Western states. It investigates independent Muslim organizations legally
operating in the West and a state legal apparatus (statutory law and court judgments) of
the selected Western countries. The thesis to be proved is that Sharia norms are partially
implemented through the mentioned two channels in the West. The question of adaptability
of Islamic law in the context of the contemporary Middle East is the subject which is
explored in the third section. The Kingdom of Jordan and its legal system is taken as a case
analysis to find out whether Islamic legal rules as the consisting part of official Jordanian
law are sufficiently flexible in the light of amendments of state law and open enough to
adapt to the present realities of the region.

6.1. Islamic law and neo-ijtihad: new trends and concepts

As in the West so in the Muslim world** people simultaneously live local and global life.
Expanding migration around the world and internet capabilities make this combination
easily achievable. However, everything has its price. For instance, rapidly growing Muslim
communities in the West face a dual crisis of identity. From one side, not rarely they
struggle to assimilate into non-Muslim societies. From another, their sense of belonging to
the universal umma of Muslims becomes weaker to such a degree that the scholars started
to ring alarm bells. For example, Y. al-Qaradawi warned that the true Muslim community
that adopts Islam as a creed, Sharia, concepts, traditions, morals and a comprehensive
civilization does not exist today.®” Even more, Muslims pose more and more questions
regarding religious sources and their openness to the changing requirements of time. In
fact, this is not a question of sources but rather of scholars and how they are ready to deal
with the contemporary issues. In legal terms, if Islamic scholars wish to maintain Islamic
law relevant, they must adapt it to the changing needs of global as well as local Muslim
community.

586 By the term ‘Muslim world’ we are not to say that it is a unified body of people. Muslim world as well as
Christian world is very different in terms of very diverse views, faiths and lifestyles. Despite that, such
term helps us to distinct the area where majority of living people are Muslims.

587 Yusuf Al-Qaradawi, supra note, 84: 77.

160



Our premise is that one of the most influential forms through which Islamic religious
law remains applicable among Muslims around the world lies in the prevailing practice of
issuing fatwas (non-binding Islamic legal opinions of the religious scholars and jurists)
on Internet. Here, the process of issuing fatwas is not only, as T. al-Alwani states, a mere
duty of giving formal fatwa what was inherited from an era when traditional adherence to
established doctrine was reinforced by illiterate members of society who found it easier
to follow and imitate their teachers and predecessors.**® Rather, contemporary process of
issuing digital fatwas is based on a fresh evaluation of divine sources, traditional figh and
of current social requirements on the ground. Internet makes all these fatwas accessible
for a vast majority of Muslims. Certainly, this is not to say that all digital fatwas reflect
contemporary realities. Contrary, a huge number of fatwas of our day represent various
ideologies based on a very selective reading of Islamic sources. Furthermore, by the means
of fatwas the scholars encourage other Muslims to explain Islamic law issues merely in
the light of pure letter of the Quran or exclusively according to the realities of the time of
the Prophet. K. El. Fadl is particularly critical with regard to the very process of issuing
contemporary fatwas by saying that various Muslim ideological factions in the form of
fatwas impose a virtual slavery on ordinary Muslims and especially on women. According
to the scholar, “To claim that a woman visiting her husband’s grave, a woman raising her
voice in prayer, a woman driving a car, or a woman traveling unaccompanied by a male
is bound to create intolerable seductions that are morally problematic because all such
conclusions are inconsistent with Quranic morality and with the other sources of Islamic
law*®. Interestingly, that Y. al-Qaradawi, a very popular scholarly figure among Muslims
who issued many fatwas which have nothing in common with a living time, also affirmed
that a process of issuing fatwas and relevant conclusions are effective only if the old-
fashioned thinking that rulings of a past period are entitled to handle future unforeseen
disputes were dismissed.”®® All this shows that the process of issuing fatwas cannot be
regarded as panacea and that each digital fatwa requires to be read with a close eye.

Generally speaking, through fatwas Sharia in general and Islamic law in particular is able
to undergo a transformational stage in at least two levels, namely, individual and collective.
First, the process of issuing digital fatwas tends to resolve individual Muslims’ daily issues.
In this sense, a scholar or a jurist issues a fatwa to solve a specific problem for an individual
Muslim just after receiving his or her question on Internet. Such kind of personal guidance
which combines Islamic religious law and burning issues of ordinary Muslims makes
Islamic law a guide of actions in daily Muslims’ life. In the light of the contemporary issues
and through the channel of individual fatwas, Islamic religious law undergoes a process
of mutation. However, this is far from being consistent and systematic process because a
huge variety of scholars delivers very different answers to the same questions. Much more
important role of individual fatwas lies in the fact that it is regarded as the starting point
for the creation of the specific methodological doctrine making the process of Islamic legal
evolution even more matured. In other words, the process of issuing fatwas serves as a basis

588 Taha Jabir Al-Alwani, supra note, 228: 4.
589 Khaled Abou El Fadl, supra note, 47: 269-270.
590 Yusuf Al-Qaradawi, supra note, 84: 3.
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for the creation of a methodological doctrine of figh law for Muslim minorities living in
non-Muslim states. A fatwa may raise several other questions that might go beyond personal
cases. A particular issue which is widely discussed in a huge number of fatwas might inspire
Muslim scholars to construct the whole figh for Muslim minorities on that question. In both
levels, internet as a platform facilitates the spread of such a new transformational wave.

The body of individual digital fatwas is a growing set of ad-hoc decisions. From the
first glance, it is not likely that a substantial theory based on a specific methodology with
the aim to resolve a variety of issues in a consistent and predictable way could emerge
from such a diversity of legal opinions worldwide. Despite that, the scholars of the Islamic
Figh Academy in India insists that on the sensitive issues it is more preferable to resort
to the collective deliberations rather than giving out fatwas individually.*' In a gradual
fashion, a methodological construction aimed at reconciling religion’s demands with the
challenges of reality emerged on the ground in the end of the twentieth century. The figh
for Muslim minorities (figh al-aqalliyyat) in non-Muslim countries is widely regarded
as a new branch of Muslim figh law aimed at adapting Islamic religious law to Muslim
minorities. Generally speaking, a new branch of figh was founded in order to safeguard
Islamic identity of Muslims living in Europe, India, North America, Australia and so forth.
At the same time, the aim was to reformulate a number of traditional Islamic figh rulings as
well. In this light, a number of local and international institutions was created to construct
and develop the doctrine of figh for Muslim minorities. The creation of one or another
collective body provides more consistency and predictability with regard to the process of
reformulation of Islamic religious law. Muslim scholarly figures operating as the members
of such bodies provide more reliability. Moving in such a direction could help to reinforce
and to concentrate Islamic religious authority in the hands of such collective bodies.

If in the first part of this section we discuss the process of issuing individual fatwas, in
the second part our aim is to examine a new concept of figh for minorities as theoretically
so in the light of concrete issues which were settled by it. This is to show that the concept
of figh for minorities proves not only the ability of Islamic law to respond to new realities
in changing times and that it might be perfectly adaptable to and compatible with Western
social and legal environment. What is also striking to understand is that the doctrine gives
considerable ground to see how Islamic religious law derived from the divine sources and/
or constructed by the scholars might provide the permission to deviate from the religious
decrees in case of necessity.”* In this sense, Islamic religious law becomes an assistant
in providing an infrastructure that alleviates some of decrees of religious law in order to
safeguard the religious identity. If to agree, it is very likely that religious law and its tools
are the potential source of transformation of religion itself enabling it to respond to the
changing time conditions. If to prove this, an old-fashioned assertion that Islamic religious
law is the main obstacle for the change in Islam could be contested. Certainly, this statement
must be grounded on one or another methodological basis. J. Auda, with whom we tend
to agree, claims that only if the function of ijtihad were to reveal the purposes of Islamic
law, Islamic religious law could be developed and reformulated according to the changing

591 Juristic Decisions on some Contemporary Issues. (New Delhi: Islamic Figh Academy (India), 2014), 23.
592 lyad Zahalka, supra note, 221: 19, 55.
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conditions of life**. Whether or not the theory of maqasid al-Sharia can be regarded as the
basis to transform religious law which, on its part, could bring development to Islam itself,
we will realise in the following study. To sum up, the research of individual digital fatwas
and the survey of the doctrine of figh for minorities as well is designed to prove that in the
light of these trends Islamic law might be regarded as a present day phenomenon which is
compatible enough to coexist with Western legal values.

Paradoxically, the age of internet keeps alive traditional Islamic law and, at the same
time, adapts it in a reformed form to the current needs through the ijtihadic activities. At
least as a result of previously mentioned two trends, our assertion is that the doors of ijtihad
has been already opened and that the ijtihad as the very idea of development in Islam is
more than ever alive in the contemporary time. In all probability, nostalgia of the golden
past in the minds of a scholarly community might gradually become (if not yet became)
nostalgia for the future. If digital Islam is able to unite the umma through the new and
emerging means, the future might seem not less golden then its past. The only one question
is how to balance the memory of the past with the memory of the future, the memory of
conservative thinkers with the memory of reformist scholars, and, ultimately, the scholarly
community’s memory with that of Muslims living around the world.

6.1.1. The role of fatwas in the age of Internet

Traditionally, Muslims followed the opinions of the scholars within their local
communities. For instance, individuals in one or another Middle Eastern village were
guided by the interpretation of divine sources which was delivered by the mufti of their
village. It was rarely possible to deliver a question on the specific issue to a number of
scholars. Usually communities had one leading scholar who was responsible for delivering
fatwas. Thus, advice seeking was very local practice. Certainly, Islamic educational centres
in the capitals of Islamic empire were that place where one had an opportunity to study or
even to go there for a fatwa. In the age of internet, this practice was reversed dramatically.
From the very end of the twentieth century the first Internet pages aimed at giving fatwas
were created and achieved incredible success. Today we may find a large number of internet
pages where scholars give their legal opinions. Such services as “e-fatwa” or “fatwas on the
phone” is nothing but a current reality. As it is announced on one of the Internet pages,
their centre receives inquiries and offers fatwas via SMS as well.**

Contemporary social requirements provoked new questions to be answered by possessors
of knowledge. Internet came to be the most suitable place for ordinary Muslims to ask
opinions and advice. It became usual practice to seek online fatwas from more than one
legal scholar. For instance, an individual may ask for the online fatwa on a specific question
from the scholar in Indonesia, from a scholar in Saudi Arabia and from the Muslim scholar
living in Germany. Muslim women might also choose to ask for a fatwa from a scholar

593 Jasser Auda, supra note, 41: 258.
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woman via internet call. Such fatwa hotline based in the United Arab Emirates (UAE) and
funded by the UAE government. Although it was launched very recently, it has seen a rapid
increase in the number of women callers in the past two years owing to the rise of jihadist
groups such as Islamic State.

From a variety of answers, individual may choose one which makes sense to him or
which was produced by a scholar he likes most. How one might decide which opinion is
worth to be followed? We may quote the answer from the Internet page which is supervised
by Salafi scholar Muhammad Saalih al-Munajjid: “The one who has knowledge of evidences
of divine sources is required to follow the evidences, even if it goes against some of the
imams, if it does not go against the consensus of umma. The one who does not have any
knowledge should ask the scholars, because God says so in the verse 16:43. He should ask
one who thinks has more knowledge and is more religiously committed, but that does
not mean that doing so obligatory, because the one who is better may make a mistake
with regard to a particular issue, and the one who is regarded as less knowledgeable may
be right with regard to it. But priority should be given to following the one who is more
knowledgeable and more religiously committed”*® Mufti Faisal al-Mahmudi adds that “if
one has access to multiple scholars then there is nothing wrong with seeking a scholar of
expertise in the particular field. But it is not recommended to confuse this with the issue of
following only one Figh School. There are four Sunni figh schools and it is best to restrict
oneself in following one of these schools and not mix and match”**

Naturally, traditional interpretations of Islamic law had to be reinterpreted in order to
give answers to the fresh modern issues. A variety of different interpretations of Islamic
law became accessible. Internet came to be the territory where traditional, liberal and
very controversial ideas on Islamic law became the object of discussion. From a number
of opinions on the specific issue, one might choose the most suitable fatwa as a ground
to justify or acknowledge one or another action compatible with Islamic law. Some
scholars on Internet become extremely popular. The growing influence is noticeable from
millions of followers on Facebook or Twitter. To illustrate how Internet affects the further
development of Islamic law, we need to take into account a number of fatwas of current
time. In this way, it can become clearer whether traditional interpretation of Islamic law
has any other option than to be reconsidered and transformed in the light of contemporary
challenges. How all this affects Islamic legal tradition as such? Is it a natural development
through which Islamic law remains the law in action? Could we regard online fatwas as the
major option to respond swiftly to the requirements of each Muslim and Muslim umma as
a whole? Or maybe, conversely, digital fatwas threaten to dismantle Islamic legal tradition
into a huge number of different pieces to the degree that the very tradition as a ground
might be lost? These and other questions will receive considerable attention just after the
short word on the concept of fatwa and the requirements mufti should correspond to in
order to give legal opinions for ordinary Muslims.

595 The fatwa no. 68152 is available at: www.islamqa.info (last visited Feb. 10, 2017).
596 The fatwa is available at: www.fatwa.ca (last visited Feb. 10, 2017).
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6.1.1.1. Fatwas: definition, classification, actors.

The meaning of the term “fatwa” is a response that makes something clear. It is a non-
binding religious opinion or religious-legal ruling by a scholar or a person trained in Islamic
law. More exactly, fatwa means to answer a question pertaining to the religious ruling of a
particular action.”” All actions in Islamic jurisprudence were divided into five categories,
namely, mandatory, preferable, permissible, not preferable and forbidden. Usually, an
individual wonders whether his or her action contradicts or not to guidelines of divine
scriptures and figh rules that were set by scholars in the course of formative and post-
formative periods. The scholar answers by saying to which category of actions belongs the
act about which the questioner applied for fatwa. As a basis to answer whether a particular
action belongs to one or another category, the scholar delivers evidences from sources of
Islamic law in the form of specific rules or principles.

The methodology concerning the hierarchy of evidences should be always kept in mind
by the scholar as it is not permissible to resort on the Sunna of the Prophet without firstly
exploring the Quranic source. Truth, not all Muslim scholars put evidences found in one
or another source of Islamic law in the text of fatwa. Usually, a scholar briefly comments
the question on the basis of found evidences in one or another source of Islamic law. This is
why not rarely we may find a fatwa consisting of one or two sentences. According to Sheikh
Ali Gomaa, the former Grand Mufti of Egypt, it is contrary to the expression of the fatwa
which should follow a particular etiquette.”®® Despite all the requirements fatwa needs
to comply, there is a number of contemporary internet pages saying that fatwas through
internet may be delivered in oral form. Accordingly, an oral fatwa is as credible as a written
one.” Usually, Muslims are suggested to receive oral fatwa via Skype or Viber. All this
shows that although fatwa most frequently retains its traditional structure, it also reflects
modern day realities as in its form so in its content.

One may question the religious authority of the concept of fatwa. Here, there is a need
to find out whether the Quran and the Sunna gives us a clue on this subject. The Quran
speaks of the concept of fatwa in several instances. The verse 12:43 says: “O notables,
explain to me my dream, if it be that you can interpret dreams” The other meaning of
fatwa is giving suggestion and guidance as follows from the verse 27:32: “O chiefs, advise
me in this case of mine” Alongside the mentioned two Quranic verses, again the verse
16:43 perfectly fits here as it invites those who need consultation or knowledge to apply
to the most qualified scholars. As K. El Fadl reminded, only the fatwas issued by legal

597 Moustafa Kassem, Fatwa in the Era of Globalization. In Ifta’ & Fatwa in the Muslim World and the West.
Edited by Zulfiqar Ali Shah (London: The International Institute of Islamic Thought, 2014), 90.

598 “The expression of the fatwa should follow a particular etiquette: 1) The fatwa should be in written
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vided; and 4) The fatwa may not assert that it represents God’s ruling with unwavering certainty”
Sheikh Ali Gomaa, Reponding from the Tradition: One Hundred Contemporary Fatwas by the Grand
Mufti of Egypt. Translated by Tarek Elgawhary and Nuri Friedlander (Louisville: Fons Vitae, 2011), 21.
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scholars and systematic writings by law professors (and not the regulations issued by the
rulers) were always considered to be legitimate articulations of the divine will.*** Thus, the
possessors of knowledge or Muslim scholarly community members hold a special position
because their mission is to report to ordinary Muslims how God views a particular issue. By
spreading divine guidance written in the Quran and the Sunna of the Prophet among each
and every Muslim what concerns their daily requirements, the learned Muslims preserves
it.®®! Exceptional status of ulemas is acknowledged by the Prophet himself in his saying that
“Indeed the scholars are inheritors of the prophets and, verily, the prophets have not left
behind gold or silver. Verily, they have left behind knowledge”

When we know the definition of the fatwa and that the scriptures confirm it as a form to
spread the knowledge, the task ahead us is to discuss the main actors in the hands of whom
fatwas turns into a tool to share knowledge with ordinary Muslims. The function to give
fatwas belong to a mufti. As was pointed out by the former Grand Mufti of Egypt, the main
goal of the mulfti is to create a legal tool that aids in the actualization of the Islamic juristic
tradition without departing from the tradition or making it a barrier to contemporary
Muslims.®? Traditionally, a position of mufti can be taken by: (1) a mujtahid, one who
is qualified to engage in original legal thought and issue fatwas, based on his reasoning,
derived from the sources of Islamic law, and (2) a mugqallid, who is not qualified to that
extent, but who is well-versed in the analysis of the earlier mujtahids and thus must cite the
sources for his fatwa.® In other words, the former figure would have a right to make ijtihad
to deal with a question at hand and the latter’s function would be limited to the following
of the other scholars and their tradition. However, this distinction is rather theoretical
than real in the current time because there is no united position on the qualification of one
who wish to resort on issuing fatwas. Generally, if one wishes to perform the duties of the
mufti, he must be a Muslim, sane, mature, knowledgeable, specialized, and just. The Grand
Mufti of Egypt adds that also one must have a status of “mujtahid”, which characterizes
those possessing advanced ability in independent legal reasoning.*** By the way, according
to the consensus among scholars, being a male is not a condition for issuing fatwas. That
women becomes more influential in the process of issuing fatwas and, at the same time,
in the transformative path which Islamic religious law experiences now, is evident at least
from the previous Islamic women conference held in Indonesia. This was the first Muslim
world’s congress of women scholars.*® Female Islamic clerics issued fatwas forbidding child
marriage and rape in marriage, arguing that contextual interpretations of the scriptures
show both are forbidden.
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There is a very diverse practice how scholars become muftis in one or another
contemporary Muslim state or within the community in the West. For instance, in Saudi
Arabia, the Grand Mutfti is responsible for the appointment of muftis in the state. Besides,
the Kingdom’s Senior Council of scholars has sole responsibility for issuing fatwas. More
precisely, from August 2010 royal edict, only clerics associated with the Senior Council of
scholars are authorized to issue fatwas.® In Jordan and other Muslim countries the Grand
Mufti also nominates Muslim scholars as muftis and collective organs consisting of Muslim
religious scholars usually operates as a part of the state apparatus. In contrast, if one looks at
a variety of fatwas of Muslim scholars in the West, an impression that there is no unanimous
agreement on obligatory requirements to become a mufti can only increase. Not without
reason the former grand Mufti of Egypt argued that “Charlatans abound in the public sphere
who discuss and give advice on everything from medical matters to fatwas, without having
the least bit of relevant knowledge and having memorized but a few verses of the short
chapters of the Quran. These people have held public offices; some of them want us to separate
ourselves from our religion and history; some of them practice intellectual terrorism™” It is
very likely that the main reason why there are many unqualified, uneducated and unknown
people, in the terms of A. Ahmad ‘pseudo-Shari’a experts®, who give lessons, advice, and
rulings on issues that misleads and misinforms many people, is that there is no united
religious authority among Muslim scholars in the West.

What is apparent is that, besides knowledge that is required to have for those who might
embark on ijtihadic activities, muftis must be aware of current events on the ground. Only
combining classical and contemporary understandings can equip muftis to issue rulings
that will truly reflect and uphold the Sharia’s deeper goals and objectives.® Following
this way, the mulftis are able to respond adequately to the exigencies of Muslims living in
totally different contexts comparing to that on which traditional figh law constructed. As
clearly stated Y. al-Qaradawi, in many cases the wrong opinion of a jurist is not the result of
misunderstanding the texts and the legal norms, but of inability to understand the reality
of the matter being dealt with.®® Certainly, to be well aware of fresh developments cannot
mean that traditional figh lost its ground. To keep in the line of figh tradition, scholarly
camps identify themselves with one or another traditional figh school. Although there are
positions that the reliance on the single school of figh and exclusion of others no longer suit
the needs of time,*"! there are many indications that show different reality. Sometimes official
internet pages confirm that in the process of issuing fatwas the mulftis follow particular figh
doctrine. For example, if one looks at the official page of the Fatwa Centre aimed at unifying
and regulating Fatwa practice in the UAE, he will find such statement: “The centre follows
the Maliki Madhhab (the official school of Islamic law in UAE) in all issues relating to the
matters of worship, and consider the said school a priority in other Fatwas depending on

606 More information is available at: www.carnegieendowment.org/sada/?fa=41824
607 Sheikh Ali Gomaa, supra note, 598: 23-24.

608 Ahmad A. Ahmad, supra note, 533: 23.

609 Moustafa Kassem, supra note, 597: 93.

610 Yusuf Al-Qaradawi, supra note, 84: 156.

611 Moustafa Kassem, supra note, 597: 96-97.
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each case in question”®? From the point of view of I. Zahalka, the former director of the
Sharia Court in Israel, Muslim scholarly leadership is divided into four groups and biggest
of them tend to base their understanding on the Hanafi or Hanbali traditions.®®

6.1.1.2. Case analysis of online fatwas

The digital fatwas encourage a two-side transformation, an extent of which might vary
according to the society and to the state. From social perspective, the participation in the
online debates makes Muslims’ daily life somehow dependent on Islamic law decrees which
as a factor of unity strengthens Muslim community and their religious identity as well. As
in a house in Egypt so in the rent flat in London talking or chatting on the actions and
their compliance to Islamic law becomes a part of current virtual as well as real life. At
the same time, religious scriptures occur at the heart of online debates and, as a result,
Islam as religion receives a growing interest. From the pure legal sense, such movement
might be viewed as the cause of rebirth of the reformulated Islamic law. Through fatwas
traditional Islamic law begins to speak in contemporary, thus, more understandable and
simple language. What does it mean? Apparently, as in the past so today the question of
openness of Islamic law depends not so much on the sources but rather on the scholars
in the hands of whom Islamic law is always ready to be adapted to changing time and
requirements. The pressure of society which might be expressed in various ways can be
an influential factor. Paradoxically, if in the beginning of age of internet technologies were
regarded by the scholarly community to be alien to the religious essence, today it becomes
a major means to spread Islamic law around the world. All in all, to prove our premise
that Islamic law undergoes transformative stage partly as a result of the process of issuing
individual digital fatwas in our time, we need to take into account concrete online fatwas.

The question whether a Muslim can inherit from a non-Muslim receives attention in a
number of online fatwas. For instance, British Muslim who converted to Islam questions for
the fatwa in the issue of inheritance from his Christian father who left a great inheritance
to him as the only inheritor in the family. Y. al-Qaradawi, a religious scholar and jurist
issued a fatwa. Regarding the text of the sources, two Prophetic hadith state in a clear
fashion that “There is no interfaith inheritance in Islam” and that “Neither a Muslim should
inherit from a non-Muslim nor should a non-Muslim inherit from a Muslim”. This opinion
was supported by main schools of figh law including Hanafi doctrine according to which
Muslim does not inherit from the non-Muslim not the non-Muslim from the Muslim®'*. At
the same time, Y. al-Qaradawi acknowledged that this is one of the pressing issues among

612 More about this, see: www.awqaf.ae

613 The scholar researched the differences of Muslim scholars in the West towards the modern concept
of figh for Muslim minorities. Here, he distinguished the following groups of scholars: wasati faction
which represents a set of positions of Muslim brotherhood; Salafi camp which grounds its narrative on
Hanbali figh tradition; Muslims who are mainly from the Indian Peninsula base their opinions on the
Hanafi School; and liberals. Iyad Zahalka, supra note, 221: 139-144.

614 The Mukhtasar of Imam Abu’l-Husayn Ahmad Ibn Muhammad Ibn Ahmad Ibn Hamdan Al-Quduri,
supra note, 462: 716.
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Muslims in the West.®”* In order to balance Islamic traditional law with contemporary
conditions, the mufti argued that in this case an interfaith inheritance might be regarded as
a kind of bequest from a father to son. From the point of view of figh law, such bequest is
permissible. According to the classical manual of Hanafi figh, it is permissible for a Muslim
to make a bequest to a non-Muslim, and a non-Muslim to a Muslim®®. As was concluded,
the property can be taken but a man cannot retain any for himself except what he needs to
spend on family and the rest must be given to charity.®”” This was a middle position between
a pure letter of the hadith and the necessities of the time living in non-Muslim state.

Another question which was sent to the mufti concerned a student loan from bank.*!
According to mufti M. al-Munajjid, it is not permissible for Muslim to pay interest (riba).
To evidence it, he mentions Prophetic hadith. “The Prophet cursed the one who consumes
riba, the one who pays it, the one who records it and the two who witness it. He said they
are all the same.” From the point of view of the mulfti, if a Muslim takes out a riba-based
loan, not knowing of the prohibition on doing so, there is no sin on him regarding what
has passed of that. Here the basis of such mufti’s statement is grounded on the Quranic
verses 33:5 and 2:275%°. According to the mufti, after finding out about the prohibition,
a person must put an end to any riba-based transactions that he is currently engaged in, in
whatever way he can, and he must refrain from entering into any new transactions on that
basis. The mufti ends by saying that “If one cannot avoid paying the interest, then he pays it
because he is forced to do so. Allah does not burden anyone beyond what he is able to bear.
It is sufficient for such person to repent and to regret what he did.”**!

However, everybody would agree that the prohibition for Muslim to take bank loan for
the studies or for a house is nothing but unimaginable thing in the contemporary life in the
West. If one does not have financial capabilities, he takes a loan from bank. This is a part
of current life. Justification in the case of taking a loan from bank lies in the principle of
necessity (darura) which is derived from the Quran and constructed as one of the figh law
principles. This universally accepted principal states that if a Muslim is in dire exigencies
then he is allowed to commit an unlawful act to survive. Thus, for example, since housing
is a necessity of life without which there can be little doubt of life being extremely difficult
and it is not possible through lawful means for a Muslim to purchase a house either by cash
or interest free loan, one may resort to an interest-based bank loan®?. Analogically, the
concept of darura might be suitable to the case of loan for studies. The question of taking

615 Yusuf Al-Qaradawi, supra note, 84: 122.

616 The Mukhtasar of Imam Abu’l-Husayn Ahmad Ibn Muhammad Ibn Ahmad Ibn Hamdan Al-Quduri,
supra note, 462: 695.

617 Yusuf Al-Qaradawi, supra note, 84: 124.

618 The fatwa’s no. 218894 and it is available at: www.islamqa.info (last visited Feb. 15, 2017).

619 “And there is no sin on you if you make a mistake therein, except in regard to what your hearts delib-
erately intend. And Allah is ever Oft-Forgiving, Most Merciful”

620 “So whosoever receives an admonition from his Lord and stops consuming Riba (usury) shall not be
punished for the past”

621 The fatwa’s no. 9700 is available at: www.islamqa.info (last visited Feb. 15, 2017).

622 Shahrul Hussain, “Riba-Based Mortgages in Dar al-Harb: An Issue of Modernist Application of Figh
al-Aqalliyat for Muslim Minorities”, Journal of Muslim Minority Affairs 36, 3 (2016), 372-373.
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loan to buy a house became a pressing issue in the West and a huge variety of different fatwas
on this issue forced leading Muslim scholars to formulate the figh for Muslim minorities on
this specific question what will be discussed in the second part of this section.

Let’s take one more contemporary issue which was discussed in the fatwa. The soldier of
Muslim religion who served in the United States Army wished to know if a Muslim could
serve in a non-Muslim military that may fight against Muslims, and whether he should
request to be reassigned to a non-combative role. The question was directly related to the
context emerged after the September 11 attacks. The question discussed by the mulftis was
whether the loyalty of a Muslim soldier lies in the great Muslim umma or in his country
of residence. The fatwa acknowledged the legitimacy of the modern state and prioritized
a Muslim’s loyalty to his country during a time of war, when he is expected to actively
demonstrate his allegiance.®”® The basis on which such opinion was expressed was two
Islamic law principles. The first, the lesser of two evils, according to which Muslims should
fight for their country’s army because, in case of refusing service, reputation of entire
Muslim community of the country would be harmed. The second principle was related to
the intention, namely, if the intention behind the action is worthy, the deed itself is worthy
regardless of consequences. According to I. Zahalka, because the case had not precedent in
traditional sharia’s literature, the authors of the fatwa accepted a certain degree of novelty
and adopted a principle of intention, which relies on the intention of the actor rather than
the nature of the act or its consequences.®* Certainly, the basis on which this fatwa might
be built also can be an Islamic principle of necessity. After all, the reactions to this fatwa,
especially from Salafi branch and from Muslim Brotherhood, was very critical. Despite
that, the question and how it was dealt with proves that a fatwa might combine Islamic
principles and contemporary requirements.

Another contemporary issue is related to the case of divorce expressed on phone. The
woman asked for the fatwa by saying that: “My husband said me talaq word three times on
phone while he was in a great anger. Later he involved a Sheikh of Musjid who declared
that it should be considered one talaq. Still I am confused and I need more clarity” The
mufti Ikram al-Haq from the Fatwa Centre of America had different opinion when the
mentioned scholar in the question: “If you know certainly that your husband gave you
Talaq three times over the phone and he was in control of his mind and senses, then the
Talaq is given three times, then it is effective as three times. 3 will not be considered 1% In
terms of the same subject, a man wondered the same mufti whether a text message could
be appropriate form to divorce. Also, he doubts if there is any kind of certain template to be
followed in order to be assured that it is valid form for divorce. The answer was: “Divorce in
writing is as effective and valid as it is in verbal pronunciation. There is no specific template
for divorce in writing. In old days the writing would occur on paper but in modern days,
this could be achieved by email, or text message as well. As long as the husband admits

623 Iyad Zahalka, supra note, 221: 76.
624 Ibid., 77.
625 The fatwa is available at: www.askamufti.com (last visited Feb. 16, 2017).
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giving divorcing through text message or email and it is indisputably directed towards his
wife, then it will be effective”¢2¢

The General Fatwa Department of Jordan received a question of whether it is
permissible for someone to break their fast in order to study for exams. The answer is as
follows: “Fasting is a pillar of Islam that Allah has prescribed to all Muslims. He says in this
regard (what means): “O ye who believe! Fasting is prescribed to you as it was prescribed to
those before you, that ye may learn self-restraint,” (2:183) The Quran has clearly stated the
excuses which allow someone to break their fast in Ramadan: “Fasting for a fixed number
of days; but if any of you is ill, or on a journey, the prescribed number should be made
up from days later. For those who can do it with hardship, is a ransom, the feeding of one
that is indigent. But he that will give more, of his own free will, - it is better for him. And
is better for you that ye fast, if ye only knew.” (2:184). In conclusion, studying for exams
in Ramadan isn’t valid excuse for a student to break their fast. It is imperative that he/she
starts their fast and do their best studying for exams. However, if they experience extreme
hardship during day time, then they may break their fast. We pray that Allah grants success
to all students. And Allah knows best”

Regarding the question of a position of women in Islam, the former Grand Mufti of
Egypt received such two questions: “Does Islam give a father the right to force his daughter
to marry? Can a woman terminate a marriage in Islam or is that solely the right of the
man?” Concerning the first question, the mulfti stated that parents do not have the authority
to compel their children of either gender to marry someone they do not want to marry.
According to the scholar, the parents’ role in the marriage process involves giving advice,
direction, and guidance, but the final say belongs to the children themselves.®® From the
point of view of the mufti,a number of Islamic law rules and principles indicate that marriage
is one of a person’s private affairs and that contemporary time further reinforces the rulings
of Islamic law. With regard to the second question, the mufti assures that Islamic law gives
women the right to end a marriage just as it gives that right to men.®” He mentioned a
number of ways founded in the sources of Islamic law of how a woman might terminate her
marriage: a woman has the right to include a condition in the initial marital contract giving
herself the right to pronounce divorce unilaterally whenever she likes; a woman might
apply to the court with a request to separate her due to a number of reasons; eventually, a
married woman may also seek khul or the separation in the absence of reason. To sum up,
in the light of both answers, the mufti added that oppressive customary practices that still
prevail in some regions and a lack of ability to understand Islamic religious law lead to the
tendency to misunderstand Islam and its law.

Although a huge number of fatwas reflects contemporary social needs of Muslims,
however, there is no possibility to affirm that the contemporary process of issuing fatwas
necessarily transform the whole corpus of Islamic law. The main threat is related to the

626 The fatwa is available at: www.askamufti.com (last visited Feb. 16, 2017).

627 'The fatwa number 3198 on the subject “Breaking Fast to Study for Exams isn't Permissible” is available
at: www.aliftaa.jo (last visited March 12, 2017).

628 Sheikh Ali Gomaa, supra note, 598: 70.

629 Ibid., 73.

171


http://www.askamufti.com
http://www.aliftaa.jo

scholars and their readiness to interpret Islamic legal sources in the lights of contemporary
time. In the essence of Islam, divine will is expressed in the sacred texts. Those with
knowledge or Muslim scholarly community must be rightfully equipped to understand the
texts and to mediate between God and humanity. The heart of the matter, as accurately
points out K. El Fadl, lies in the continuous balance of power between the author, reader,
and text: the dominance of one over the other two components might lead to stagnation.®
According to the scholar, it has become common in the modern age to use the authority of
the author (God) to justify the despotism of the reader.®! A number of fatwas proves that the
reader or the scholars representing particular Islamic legal factions tend to set themselves
as the sole voice of authority. Such tendency negates not only divine authority of the sacred
texts but also makes the core principle of Islamic openness and flexibility ineffective. All this
proves that the very tendencies in the process of issuing fatwas must be carefully observed in
order to understand the directions of evolution of the whole Islamic legal tradition.

In conclusion, there is a need to mention that alongside the fatwas devoted to deal with
personal issues, the fatwas might be devoted to general public. Questions that are discussed
in such fatwas receive particular attention from the community as a whole and because
of this reason a mufti or a number of muftis make a decision to issue religious opinion.
It is necessary to highlight that the content of the fatwa devoted to general public might
be relevant to Muslim community and non-Muslims as well. For example, the Fatwa on
joining ISIS issued by Islamic Supreme Council of Canada in 2015 was expressly addressed
to Muslims as well as non-Muslims. The Press announcement of the Council was delivered
in such words: “This fatwa has been issued in order to help Muslims especially youth to
understand what Islamic laws and ethics stand for and how ISIS/ISIL is violating those laws
and ethics. The consistent and constant misinterpretation and misuse of the verses of Holy
Quran and Hadith of Prophet Muhammad (peace be upon him) by the ISIS/ISIL to control
Muslim lands and people should be exposed and condemned. We hope this fatwa will
help Muslims and non-Muslims to understand what Islam requires from its followers®*
The length of the fatwa does not depend on the number of its authors and supporting
signatures. For instance, the above mentioned fatwa was signed by thirty eight leading
Muslim scholars and jurists from different cities of Canada and it was composed in four
pages. The text of fatwa provides a pretty clear religious and legal guidance on the concept
of jihad, on the principles of commanding right and forbidding wrong, on the actions that
are forbidden under Islamic divine scriptures and so forth®?. Meanwhile, the Fatwa on

630 Khaled Abou El Fadl, supra note, 47: 264.

631 Ibid., 47: 264-265.

632 The fatwa is available at: www.iscc.ca (last visited Feb. 20, 2017).

633 As this fatwa concerns the events of current time, it is worth explaining the essence of it. At first the
fatwa delivers three Quranic verses which speak of the obligation to command right and forbid wrong
(3:104; 9:71; 22:41). Under this subject the authors of fatwa adds the Prophetic saying which states that:
“When people see a wrongdoer and do nothing to stop him, God may well visit them with a punish-
ment.” Later on, the text provides ground for argument that Muslims must not trust anyone he or she
is not sure of (49:6; 63:1). Again, the Quranic verses are combined with the Prophetic hadith: “There
will be dissension and division in my nation and a people will come with beautiful words but evil
deeds. They recite the Quran but it will not pass beyond their throats. They will leave the religion as an
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Terrorism and Suicide Bombings issued in 2010 by Muhammad Tahir al-Qadri was written
in more than five hundred pages.®** One might safely state that it is rather a book than a
traditional fatwa.

6.1.2. The doctrine of figh for Muslim minorities and its development

The emergence and development of the doctrine of figh for Muslim minorities is a direct
sign that neo-ijtihad is a modern-day phenomenon. Also, that the individual fatwas might
provoke the establishment of the figh for Muslim minorities on the specific case. Such
ijtihad opens a way for the process of reinterpretation of Islamic religious laws according to
the time, place and new circumstances what is necessary in case of Muslim minorities living
in non-Muslim states. In this sense, Islamic religious law in a way of alleviating some of the
religious decrees for Muslim minorities takes a role of assistant in upholding religion itself.
More exactly, on the methodological ground of darura or magqasid al-Sharia, it provides
a permission to somehow deviate from the religious path in order to safeguard Islamic

arrow leaves its target and they will not return. They are the worst of the creation” Further, by saying
that such entities as ISIL or ISIS are strangers in Islam and its history, one more Quranic verse (49:6)
is quoted: “O you who believe! If a wicked person comes to you with any news, ascertain the truth, lest
you harm people unwittingly, and afterwards become full of repentance for what you have done” The
comparison is made in fatwa between the sect of Kharijit and current terrorist group ISIS. The Kharijit
or the outsiders were guilty for murder of many of the family and companions of the Prophet. Their
aim was to destroy Muslim umma and this is what ISIS in current times, according to the authors of
the fatwa, are doing. “The Kharijit wanted to establish a “Caliphate” based upon their own political
agenda. Today, ISIS/ISIL is using the same words, “Caliphate”, to misguide and to manipulate Muslims.
In our opinion, theses aforementioned terrorist organizations are planted in Muslim countries to serve
anti-Islam interests by deceiving Muslims in the name of Islam.” Eventually, the authors of fatwa enu-
merates ten actions that were encouraged by ISIS and that are un-Islamic, thus, completely forbidden:
“Capturing opponents; Muslim or non-Muslim civilians and beheading them; killing Muslims who
disagree with beliefs and actions of ISIS/ISIL; destroying mosques; demolishing the graves of Prophets,
Saint sand ordinary people; forcing out Muslims or non-Muslims from their houses and making them
refugees; murdering Islamic scholars who oppose ISIS/ISIL; encouraging Muslim girls and facilitating
their travel secretly to Syria and Iraq to fight for organization like ISIS/ISIL; burning enemy soldiers
alive; mutilating a human body alive or dead; throwing enemy combatants or civilians from a height to
kill them.” In addition to this, the authors clarify two points on the concept of jihad which is exposed
by ISIS. First: “During jihad, a Muslim army cannot do the following. These are the jihad ethics of Is-
lam that no one has the authority to change. These are also the Sharia laws about jihad that no one can
change: a) do not kill children, even if they belong to the enemy; b) do not kill non-combatant men or
women, even if they are from the ranks of the enemy; ¢) do not kill elderly, sick or weak people, even
if they are from the ranks of enemy; d) do not cut trees; e) do not contaminate water; f) do not destroy
the places of worship of any religion; g) do not force people against their will to convert to Islam” And
second: “War cannot be declared by individuals or groups of people. Only an Islamic government with
its authority on a state can declare war if the state is being attacked.” In conclusion, it is said that “ISIS/
ISIL has violated all of the above prohibitions of Islam. They have disobeyed the Quran and the guid-
ance of the Prophet Muhammad (peace be upon him) therefore, their struggle cannot be an Islamic
struggle and their war cannot be called “Jihad”. Rather, it is pure terrorism and Haram. The behavior
and the actions of ISIS/ISIL has consistently proven that they are not Muslims and they cannot be
trusted by the Muslims”. The fatwa is available at: www.iscc.ca (last visited Feb. 20, 2017).

634 Muhammad Tahir Al-Qadri, supra note, 570.
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identity, to uphold religious decrees and to avoid any type of confrontation with adoptive
state’s law and social customs. Mortgage, army service, inheritance from a non-Muslim,
participation in the politics or divorce contracts are only some of the issues to illustrate
why Muslim minorities in non-Muslims countries are under an urgent need to receive
a religious and legal solution. Here, the doctrine of figh for minorities grounded on the
magqasid al-Sharia paved a way for a number of scholarly decisions. It is very likely that the
methodological theory of magqasid al-Sharia on the basis of which the figh for minorities
is established might be expanded to the extent that it could become a methodological
platform for neo-ijtihadic activities to reconsider the whole Islamic figh law.

The premise of this part of dissertation is that the doctrine of figh for Muslim minorities
is rather a well-organized theory capable to deal with current-day issues than a localised
solution to the temporary problems. A number of arguments will show that it requires to be
transformed on the basis of a reformulated methodology of maqasid al-Sharia in order to
become a framework for the further issues. Neo-ijtihad based on such methodology could
be significant in the task to reconsider the whole Islamic figh law. To prove all this, we tend
to examine the development of the doctrine of figh for minorities, its position on a number
of religious laws, and how profoundly the views of its founding fathers vary regarding the
very essence of the doctrine. Then, our research will take into consideration methodology
of the doctrine and the tools it utilizes to create religious and legal rulings. As is already
evident, regarding the methodology of the figh for minorities, a particular attention will
be paid to the maqasid al-Sharia as the main pillar of the doctrine. Moreover, the task is
to suggest how the figh for Muslim minorities might be reformulated from traditional to
modern one in order to respond to the current needs. In the end, a number of issues from
different spheres will illustrate how the doctrine operates in reality. If our study showed that
the methodology provides a religious framework to deal with pressing issues, it would be
kind of testimony that the figh for minorities is indeed an all-encompassing and consistent
religious theory of Islamic law.

6.1.2.1. Figh for minorities: history and divergent opinions

The necessity of the figh for minorities emanated first of all from the absence of clarity
on how a pious Muslim needs to uphold traditional religious rulings while living in a
non-Muslim state. Stark differences in the positions of scholars regarding current social
requirements of Muslims in non-Muslims states made ordinary Muslims confused. As was
noticed by T. al-Alwani, “confusion stemmed from the differences of scholars: some jurists —
to varying degrees of strictness - citing differences between life in Muslim and non-Muslim
societies (the so called dar al-Islam and dar al-harb), and others comparing the present with
the past and ignoring the huge social and historic change that have occurred”®. Inconsistent
or even conflicting scholarly discourse and a growing amount of new issues concerning
various spheres of Muslims’ life in the non-Muslim states required a new juristic solution.

635 Taha Jabir Al-Alwani, supra note, 228: 6.
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The jinn was in the bottle until the 1990s. Regarding an issue of participation in the politics,
a number of Muslims living in America asked for a fatwa from the Figh Council of North
America. The question was whether participation in the American politics means alliance
with non-Muslims and whether it leads to submission to non-Islamic system. Such claims
were dismissed and in the answer the term “figh for minorities” was mentioned. When
the Council under T. al-Alwani’s presidency in 1994 issued a fatwa allowing American
Muslims to vote in American elections, the concept of figh for minorities was explored at a
greater length. T. al-Alwani then introduced the “figh for minorities” as a specific discipline
which takes into account the relationship between a religious ruling, the conditions of the
community, and the location where it exists. It is a figh that applies to a specific group of
people living under particular conditions with special needs that may not be appropriate for
other communities.®® Thus, the figh for minorities was very likely to become a promising
approach to Islamic religious laws providing solutions for Muslims in non-Muslim states.

The Muslim scholarly community in the West became a driving force to open a new
page in the history of development of Islamic law. The figh for Muslim minorities as a
legal concept to revise a number of traditional Islamic religious decrees was introduced by
two scholars, Taha Jabir al-Alwani and Yusuf al-Qaradawi. In 1988, T. al-Alwani founded
The Figh Council of North America and in 1997 he participated in the founding of the
European Council for Fatwa and Research (ECFR), headed by Yusuf al-Qaradawi from
Qatar.” Their aim was to spread among Muslims in non-Muslim countries the concept of
figh for minorities through the institutional entities. The enumerated institutions emerged
as an exclusive legal authority for Muslim minorities to unite Muslim umma in non-Muslim
states politically. The purpose of all this was twofold: to call more members of Muslim
minorities to follow Islamic religious law hoping that it might become a uniting factor
for Muslims in the West and to suggest a contemporary Islamic legal method aimed at
supporting the peaceful coexistence between Muslims and non-Muslim in the non-Muslim
countries. Generally speaking, the doctrine was established as a framework for political and
social interaction between the majority and the minority populations in the non-Muslim
lands, as well as within the Muslim minority itself.*® It can be said that although a newly
formulated doctrine opened the doors for a shift in the scholarly discourse, a principal
divergence in a vision of the doctrine’s founding fathers and controversial reactions from
the other scholarly camps reveals how widely diffused is the discourse of Muslim scholarly
community regarding the future of Islamic religious law.

636 Taha Jabir Al-Alwani, supra note, 228: 3.

637 'The official internet page (in Arabic) of European Council for Fatwa and Research is www.e-cfr.org.
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Founding fathers of the doctrine of figh for minorities principally differ in vision of
how far substantially the doctrine can be developed. The fundamental difference which
remains the source of the other deep concerns lies in the fact that Y. al-Qaradawi holds
the circumstances within which Muslims occur in non-Muslim states as temporary
ones. According to D. Taha, Y. al-Qaradawi calls for a permanent presence, implicitly
believing that eventual and normal place for Muslims to be is where the Muslim majorities
are.®® Meanwhile T. al-Alwani sees the presence of Muslim communities in the West
as a permanent reality. For the former scholar and his followers the doctrine of figh for
minorities is a mere tool for another purposes, whereas for the supporters of the latter’s
approach, legal doctrine of figh for minorities is the end in itself. Obviously the former
group would not call for the Muslims’ integration whereas the latter holds it as the main
seeking point. From here, it might probably become more certain the following stances.
For Y. al-Qaradawi, the figh for minorities is a religious law solution to individual cases.
Meanwhile, T. al-Alwani’s approach is more reformist as he treats it as a comprehensive
methodological doctrine aimed at renewing an overall Islamic religious law tradition. The
former regards it as a specialised branch of figh law while the latter sees it not so much as
an outcome of traditional figh law but rather as a new Islamic religious law.

There is a need to look at the decision on mortgage issue made by ECFR which is
hugely influenced by its founder Y. al-Qaradawi in order to illustrate the point. Regarding
mortgage issue, one of the sources on which the decision was grounded by ECFR was
classical Hanafi figh that allowed Muslims to deal in usury outside the land of Islam. “The
land of Islam’ and ‘the land of war’ are historical terms to describe a divided world into two
fighting camps. In contrast, from the point of view of T. al-Alwani, these categories are no
longer relevant today.** As was concluded by J. Auda, basing a contemporary decision on
such concept is highly counter-productive because of many reasons, and goes against the
Muslim-integration mission stated in the list of tasks of ECFR itself.**! This reminds the
Muslim Brotherhood’s “doublespeak” when the content of the message varies depending
on whether the message is in English or Arabic.*? Bearing in mind that Y. al-Qaradawi is a
very influential figure among the members of the Muslim Brotherhood and that his role in
the creation of the ECFR was decisive, the given comparison sounds even more seriously.
Evidently, the founders’ visions on the figh for minorities are too different to become a

639 Dina Taha, “Muslim Minorities in the West: Between Figh of Minorities and Integration’, Electronic
Journal of Islamic and Middle Eastern Law (EJIMEL) 1 (2013): 35.

640 For T. al-Alwani, Islam knows no geographic boundaries. “The land of Islam’ is anywhere a Muslim can
live in peace and security, even if he lives among a non-Muslim majority. Likewise, ‘the land of war’
is wherever Muslims live under threat, even if the majority there adhere to Islam and Islamic culture.
More on this: Taha Jabir Al-Alwani, supra note, 228: 28.

641 Jasser Auda, supra note, 41: 165.

642 One of examples of such variation in message took place in 2012 when the US Embassy in Cairo
was breached by a crowd outside. The crowd was demonstrating against a film made in the US that
they regarded as insulting Islam. Articles in the Egyptian media suggested that the Arabic-language
Twitter feed of the Muslim Brotherhood was encouraging and praising the protests, while the English-
language feed issued conciliatory messages of concern for the welfare of embassy staff. More on this:
Foreign Affairs Committee, ‘Political Islant’, and the Muslim Brotherhood Review. Sixth Report of Ses-
sions 2016, HC 118. P. 24.
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religious and legal authority in community’s life and too vague to make a rapid shift in the
system of law.

Strictly speaking, the whole Muslim discourse in non-Muslim countries might be
divided into the following set of groups according to their approach towards the figh for
minorities. Salafis and their followers, for instance, oppose to any form of revision in Islamic
religious law. Figh for minorities here is regarded as an innovation that manipulates religion
of Islam.**® Those Muslim scholars who continue to adhere to the traditional figh schools
reject the doctrine as redundant one. For example, a huge number of Muslim scholars
from Indian Peninsula embody a traditional religious approach with a distinct religious
doctrine that is based on the Hanafi School.** As was pointed out by Asif Khan, there is no
need to embark on forbidden actions to divide Islam, Sharia and figh because a traditional
figh includes all answers and because the issues facing Muslims in non-Muslim states are
common challenges that Muslims face around the world.*** A number of Muslim scholars in
the West including supporters of Muslim Brotherhood and independent reformist scholars
hold that the figh for minorities is to be treated as a necessity of a time. They hold that
Muslims face a number of challenges that are not common for Muslims living in Muslim-
majority countries and that the doctrine can be particularly beneficial in safeguarding
Islamic identity, in adapting Islamic religious decrees and in permitting to live in the light
of non-Muslim states’ laws and social customs. Muslim liberals view the doctrine in a too
conservative manner. Eventually, there is a huge number of Muslims who are unaware of
or not interested in the doctrine of figh for minorities. A hugely divided Muslim discourse
concerning the figh for minorities proves to be the cause of why in the nearest future it is not
very likely that the doctrine might become a truly uniting factor in religious and legal terms.

6.1.2.2. Methodological basis of figh for minorities and its analysis

Figh for minorities is far more than a simple process of issuing individual fatwas.
However, the relationship between institution of fatwa and the doctrine of figh for
minorities is very close. Again, how? Through individual fatwas a doctrine of the figh for
minorities is able to emerge on the scene. In other words, a fatwa may solve a specific
or short-term difficulty for some individuals, but raise several others that go beyond
individual cases to affect the current and future state of the community as a whole.** When
the particular issue becomes widely disputable, a number of questions reaches the offices
and internet pages of muftis. Such issues of public significance might become an object of
institutional discussions. Islamic institutional body working in one or another non-Muslim

643 More on the issue of the concept of figh for minorities look at the fatwa named “Is the Figh of Minorities
an Innovation?” which is available at various internet pages. For instance: www.virtualmosque.com (last
visited Feb. 22, 2017).

644 Iyad Zahalka, supra note, 221: 141.

645 Asif Khan, The Figh of Minorities - the New Figh to Subvert Islam (London: Khilafah Publications,
2004).

646 Taha Jabir Al-Alwani, supra note, 228: 36.
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state or region might launch a number of meetings aimed at issuing a general opinion. As
in the case of a pressing issue of Islamic marriage by telephone, video conferencing and
internet on which a number of fatwas was pronounced in India, Islamic Figh Academy
launched a discussion with the aim to deliver the figh for Muslim minority. According
to Indian scholars, Islamic marriage made in the mentioned way will be valid only if an
attorney is appointed for Islamic marriage proceeding on these electronic media and if the
two parties make proposal and pronounce consent before their witnesses on behalf of the
attorney. The witnesses should have been familiar with the person appointed as attorney or
his name along with his father’s name and residential address should be mentioned at the
time of proposal and consent.®” Therefore, individual fatwas serves as a pretext to construct
a concrete figh for Muslim minorities, whereas the latter, if constructed in a systematic way,
can become a new figh law for Muslim minorities.

To construct a concrete figh for minorities, a number of steps must be made by one or
another Islamic institutional body operating in non-Muslim countries. According to Dina
Taha, five stages in the formulation of the figh of minorities are essential.**® Each stage and
its purpose can be better understood if to enumerate them alongside an exemplary issue.
Everybody would agree that an issue of purchasing a house in the West using a mortgage
is of particular importance for Muslim minorities in any Western state. Thus, everything
starts by studying the context of the matter in question and its prevailing dimension. In the
question of interest-based mortgage, advantages and disadvantages of owning the house in
anon-Muslim system must be considered. In the second stage, there is a need to formulate
the question that expresses the realities of Muslims and that reflects the purposes of Islamic
law (maqasid al-Sharia). In the case of mortgage in a non-Muslim state the issues might
be the following: the contract between the individual and the bank is a pure interest-based
contract or it is not. Whether such interest-based mortgage fulfils the need of protecting
Muslims’ money and property what is directly related to one of five purposes of Islamic
law, namely, to safeguard the wealth of Muslims? The third stage is related to the search of
existing alternatives. Here, one could mention loans without interest from Islamic financial
institutions operating in the West. Also, the negotiations with Western banks for loans
that abide by religious constraints, such as establishing an instalment plan with a fee for a
past-due payment.*® In the case when there are no alternatives, there is a need to search for
the answer within the manuals of traditional figh. In the case of interest-based mortgage
Hanafi figh law says that if a Muslim is allowed to live and work peacefully outside the land
of Islam, then it is permissible for him to interact using their own economic system, even
if forbidden in the land of Islam like usury.®° In the last stage, the scholars recognize the
facts and implications of the issue in order to identify the objectives and how it relates to
the Muslim minorities’ context. The whole process shows that modern Muslim scholars
must be fully aware of both Islamic tradition and current living realities of Muslims in
non-Muslim states.

647 Juristic Decisions on some Contemporary Issues (New Delhi: Islamic Figh Academy (India), 2014), 124.
648 Dina Taha, supra note, 639: 31.

649 lyad Zahalka, supra note, 221: 80.

650 Dina Taha, supra note, 639: 32.
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The methodological basis of the doctrine of figh for minorities enables to combine
two realities which, at first glance, might be seen incompatible. The first reality is textual.
According to the letter of the Quran, a Muslim must follow Islamic decrees and uphold
Islamic law regardless of his living place and time.*' The second reality is that within which
ordinary Muslim takes part on the ground. If to believe in numbers, presently, more than
one-fifth of the Muslim population of the world is living as minorities in non-Muslim
countries. The framework of the figh for minorities takes all this into account and suggests
the way how it is possible to safeguard Islamic identity and to uphold Sharia rulings without
finding yourself in contradiction with the law and social customs of adoptive non-Muslim
states. The methodological basis of figh for minorities is grounded on the territorial principle
of universality of Islam and on the juristic principle of ruling according to the purposes of
Islamic law. The former provides the rationale for permitting the very existence of permanent
Muslim communities in non-Islamic lands.®? Whereas the latter provides a ground to study
the unique requirements of Muslims in the light of the objectives of Islamic religious law.
As a result, the classical division between the land of Islam and the land of war becomes a
history®* and a combined reading of Islamic primary sources and current realities takes a
key role, in the words of J. Auda, in order “to contemporalize Islamic religious law”**,

There are positions that one more principle belongs to the basis of which the concept of
figh for minorities is constructed. According to A. Muhammed, the principle of immutability
of the Quran is to be perceived as the absolute criterion and final reference.®* From our point
of view, this addition is redundant as there is no dispute over the central role of the Quran in

651 The Quranic verse 2:115 says: “And to Allah belongs the East and the West, so wherever you turn
yourselves or your faces there is the Face of Allah” Further, the verse 33:36 adds that: “It is not for a
believer, man or woman, when Allah and His Messenger have decreed a matter that they should have
any option in their decision. And whoever disobeys Allah and His Messenger, he has indeed strayed in
a plain error”

652 Tauseef Ahmad Parray, supra note, 638: 90.

653 The tradition of relations between the land of Islam and the land of war were real during the times
when two types of the state were acknowledged by Muslims, namely, Muslim community of Medina,
surrounding enemies and a state of war between them. Truth, according to Hanafi figh, the land of
treaty might be seen as one more option. The question might arise what if the laws of the state where
Muslims is minority impose the restrictions with regard to their religious beliefs. The Quran speaks of
such situation. The Quranic verse 8:72 explains it in the context of the concrete event: “Indeed those
who have believed and have migrated and have striven with their wealth and selves in the Path of God
and those who shelter and assist them: these all are the protectors of each other. As for those who
believe and have not migrated to you then it is not incumbent upon you to protect them until they
migrate. However if they request help from you with respect to matters of religion then it is necessary
upon you to assist except if it is regarding a people with whom you have a covenant?” This verse con-
cerns the Islamic state of Medina following the migration of Muslims from Mecca in 622. The verse
brings about an understanding that it is not the responsibility of a Muslim state, which has an agree-
ment with a non-Muslim state, to protect or take care of the Muslim citizens living in the non-Muslim
state. In general, Muslim state must offer and give assistance to a Muslim community in a non-Muslim
country which is persecuted because of their faith. However, as was noticed by A. Muhammed, if there
is an agreement or treaty then the assistance cannot be offered, as it would be in direct violation of the
existing treaty. More about this: Amjad Mohammed, supra note, 438: 134.

654 Jasser Auda, supra note, 41: 22.

655 Amjad Mohammed, supra note, 438: 135.
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the construction of figh, whether traditional or newly emerging one. In all probability, the
essence of this addition lies in the second principal pillar of the figh for minorities which is
based on the exceptional role of maqasid al-Sharia. As a result of the preference of literalist
approach over the systematic approach in the interpretation of Islamic scriptures or, more
precisely, usul al-figh over maqasid al-Sharia, the mentioned scholar suggests the third
principle to be enlisted alongside the other two. However, the doctrine of figh for minorities
is not about the abandonment of Islamic tradition but rather for a renewed approach based
on a current day requirements. Ijtihad, rather than a practice of imitation, conducted in the
light of purposes of Islamic law is capable to combine immutability of the Quran and the
context. If immutability of the Quran means closing eyes before the change on the ground
and before the letter of the Quran which states that ijtihad maintains its openness, then
such an assumption is inadequate and even dangerous. To sum up, the doctrine of figh for
minorities rests on the two principal pillars which enable it to emerge as a new figh law to
address unique requirements of Muslims in non-Muslim countries.

The doctrine of figh for minorities combines a number of Islamic principles and
techniques through which a modernist ijtihad breaks the gap between Islamic scriptures
and changing human conditions. In terms of the methodology of figh for minorities,
such neo-ijtihad needs to be designed to realise Muslim public interest (maslaha) in the
light of the purposes of Islamic law. Here, ijtihad as the very idea of development in Islam
combines the fulfilment of human interest with the realisation of a divine intent written
in the purposes of Islamic law. Further, the dialectical relation between a changing human
context and Islamic scriptural texts remains compatible because the doctrine figh for
minorities encompasses the principle that Islamic laws change according to place, time and
circumstances. Also, such Islamic principles as elimination of hardship and establishing
religious rules that in case of necessity revoke a prohibition play significant role in the
process of constructing figh for minorities.

In all probability, one might pose a doubt of whether the doctrine of figh for minorities
does not suggest to refrain from the textual ground and usul al-figh. Certainly, the texts
of the primary sources and traditional Islamic legal theory continue to play fundamental
role in this process. What is changing in our eyes is an approach towards interpretation
of Islamic law and traditional figh law. Interpretational process ceases to be grounded
solely on the literalist approach and puts far more weight on the systematic or holistic
approach towards the texts. Holistic approach does not restrict itself to one narration or
partial ruling, but rather refers to general principles and the whole content. Instead of the
subjectivity in selecting one or another Quranic verse as a finished law project, the holistic
approach takes into account the whole Quranic text which, for instance, in a number of
verses states that God commands people to establish justice, it dictates that the Prophet
or Muslims implement God’s law by enforcing the principle of justice®. By interpreting
the texts in a holistic manner, one is always able to pose the questions “Is it fair?” or “Is it
just?” regardless of socio-historical circumstances, or textual and doctrinal indications.*”

656 The following Quranic verses speaks of the principle of justice in Islam: 5:42; 5:58; 4:58; 5:8; 6:125;
16:90.
657 Khaled Abou El Fadl, supra note, 47: 271.
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With regard to the traditional figh law, its re-evaluation in the light of the requirements of
Muslim minorities and in the sense of the primary sources is inevitable. Overall, it seems
that the doctrine of figh for minorities is indeed well-equipped to deal not only with aims
that it is designed to achieve regarding Muslim minorities, but also, in case of being newly
reformulated, is probably capable to bring a paradigmatic change into the whole process of
reconsideration of traditional figh.

Here we are to test the doctrine of figh for minorities by taking into consideration two
pressing issues of Muslims in the West. Adoption of minors and mortgages are those two
issues which are to be explored here in order to answer whether and how figh for minorities
is able to deal with current realities of Muslims in non-Muslim states. Regarding adoption,
the Quran explicitly prohibits the adoption of children.®8 In Islam, the child retains the
status of the offspring of his or her biological father and bears his name. Whereas in the
case of adoption in the West, the child must be officially registered with the name of
adopting parents. As a number of Muslim families who live in non-Muslim states expressed
their wish to adopt Muslim children, the scholarly community was forced to consider the
question. Despite the strict prohibition in the Quran, T. al-Alwani stated that Muslims are
allowed to adopt children if there is no other way to preserve Islamic identity of children
who immigrated to non-Muslim countries. His decision was grounded on Islamic principle
that the lesser damage should be preferred to the greater one.® The scholar on this issue
implemented the framework of the figh for minorities combining the purpose of Islamic
law to preserve religion and the context of Muslim minorities in USA. Accordingly, for
Muslim minorities in non-Muslim states, fulfilling the objective of preserving the religion
outweighs the prohibition against adopting.

The purchase of a house involving a mortgage with interest in the West became a
part of life and Muslims living here according to the letter of Islamic religious law were
prohibited from taking such mortgages. The long-waited decision regarding the mortgages
was delivered by the European Council of Fatwa and Research. The Council under the
influence of Y. al-Qaradawi recognized the prohibition on mortgages as valid because bank
interest is considered as riba which is forbidden in Islam. Muslims were encouraged to
search for the alternatives which are not in variance with religious decrees. For instance, it
was suggested to apply for the loans without interest from Islamic banks operating in the
West or to negotiate Western banks for loans that would not contradict to religious law
requirements. According to the decision, if there is no any of such possibilities, a Muslim
is permitted to take a mortgage with the aim to purchase a house. Three further conditions
must be met in order to have a possibility to take a mortgage: there is no sufficient amount
of money to buy a house; a Muslim does not own another house; and, the house will serve
as a residence only.*° In this case, the figh for minorities took into account a pressing issue
in Muslims’ life in the West, the principle of Islamic law which states that necessity revokes
a prohibition and that the ownership of the house is a pressing Muslims’ interest which
directly connected to the objective of preservation of Muslims’ wealth. As additional source

658 The Quranic verse 33:5: “Call them by the names of their fathers: that is more equitable before God.”
659 Iyad Zahalka, supra note, 221: 107.
660 Ibid., 80.
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for ruling on mortgage, the hanafi figh rule that allows Muslims to deal in usury outside
the ‘land of Islam’ was also taken into account. As was clearly pointed out, the very basing a
contemporary decision in Europe on such classical concept which has nothing in common
with current reality is not only highly counter-productive for a number of reasons, but also
goes against the ‘Muslim-integration’ mission of the Council itself.*!

To conclude, both solutions of the doctrine of figh for minorities show that it is capable
to shape Islamic traditional figh law in order to respond adequately to the pressing issues
of Muslims. Neo-ijtihad based on a variety of Islamic legal principles and techniques can
make considerable shift in the system of Islamic religious law at least regarding Muslims’
minorities in non-Muslim countries. Most importantly, maqasid al-Sharia here is to be
viewed as a key element on the basis of which the whole figh for minorities is constructed.
Without methodology of maqasid al-Sharia, figh for minorities would be too narrow to
respond adequately to the reality and would lack instruments to grasp all what is written
in the content of Islamic scriptures. What is required in order to make the doctrine of
figh for minorities more influential, is that Islamic institutional bodies ceased to reproduce
old fatwas in contemporary language. To become more effective as the methodological
framework and for Islamic institutional bodies to gain more religious and legal authority
in the eyes of Muslim scholarly community and ordinary Muslims, the attention must
be shifted from developing a Western figh for minorities to developing Western Muslim
scholars.®? Indeed, the change of rulings and, more generally, the change of the tradition
to read what is written in the scriptural texts of Sharia might come with the change of the
jurists’ worldview. D. Taha puts it in a straight way by saying that it is a time for scholars
coming from Muslim majority states to leave the floor to “Western-Muslim” scholars who
have clear and direct exposure and comprehension of the Western society.®

6.1.2.2.1. A paradigmatic shift in the system of Islamic law

A purpose-oriented approach to the Islamic texts is capable to bring a paradigmatic
change into the whole Islamic law. We agree with J. Auda, who affirmed that the theory
of magqasid should be viewed as a contemporary project for development and reform in
the Islamic law.*** Till the contemporary time, maqasid al-Sharia as it was formulated by
al-Shatibi®®, played a secondary role within the framework of usul al-figh. According to M.

661 Jasser Auda, supra note, 41: 165.

662 Dina Taha, supra note, 639: 36.

663 Ibid., 34.

664 Jasser Auda, supra note, 41: 228.

665 Before al-Shatibi, the theory of magqasid al-Sharia was discussed by a number of scholars, however,
al-Shatibi it developed in such a way that it reached its mature stage with his ideas. As the theme of neo-
ijtihad became widely explored in modern times, al-Shatibi’s book on the subject of magqasid al-Sharia
became the standard textbook to look for the evidences for and against the possibility of emerging for a
modernist ijtihad on the ground. Important to notice that his proposal to treat purposes as fundamen-
tals of the Islamic religious law was far from being widely accepted. A set of key ways of how al-Shatibi
developed the theory of al-maqasid here need to be remembered: a) He considered al-maqasid to be the
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Kamali, this is in part due to the fact that the maqasid as a theme is largely concerned with
the philosophy of the law, its outlooks and objectives, and as such, did not blend well with
the textualist doctrines and approaches of usul al-figh.** Today, after more than six hundred
years when it was finally elaborated by al-Shatibi, maqasid al-Sharia might contribute to
the fundamental theory of usul al-figh itself. The question remains how magqasid al-Sharia
could become a true contemporary source of a paradigmatic change in Islamic legal system.
Perhaps the first step ahead of the scholarly community is to agree that the methodology of
reading the sources of Islamic religious law must be based on the maqasid al-Sharia. This
is not to suggest to refrain from the textual ground which, according to us, remains the
fundamental basis in the construction of Islamic religious law. On the contrary, the seeking
point is to link a textual ground to the changing context. Here, neo-ijtihad would become a
process of realising purposes of Islamic law written in the letter and spirit of the scriptures.
If to agree with J. Auda that it is necessary to express Islamic public interest (maslaha) in
our time as human development, maqasid al-Sharia should aim to realise the essence of
human development through the Islamic law. In this case, the openness and flexibility of
the system of Islamic law even on the most controversial issues could be assured.

If to achieve general scholarly consensus on the maqasid al-Sharia as the methodological
framework of Islamic law, then the other step would be to reformulate traditional theory of
magqasid al-Sharia. Traditional classification of five necessities reflects the points that need
to be improved because of a number of reasons, including: that it does not include the most
basic values, such as freedom or dignity; that it is more concerned with individuals than
with societies and humanity in general; that it is derived from studying figh law manuals
and not the primary sources and so forth. It might be suggested, that instead of classifying
magqasid into the preservation and protection of five necessities, namely, of religion,
life, family, intellect and property, the attention should be turned to the development
of a number of contemporarily important purposes. Freedom of belief, development of
family life, human dignity, economic development, development of intellect and rights to
education are only a handful of exemplary categories how could a list of necessities be
reformulated in the current context.

Providing ground for the development of the figh for Muslim minorities in non-Muslim
states, the traditional maqasid al-Sharia undergoes transformational stage, albeit in a very
slow fashion. Being modified in the light of the contemporary time, it is capable to bring
a paradigm-shift in the field of Islamic religious law transforming it into a purpose-based
Islamic religious law. One of the fundamental assertion of this dissertation is that if to hold
human dignity as one of the objectives of the theory of maqasid al-Sharia, this methodology
could become perfectly suitable in order to reformulate a number of controversial issues
of Islamic law. Truth, that Islamic law has changed a lot over time, and across geographic
areas, and that it is hard, as Ahmad A. Ahmad affirmed, to make a persuasive argument that

‘fundamentals of religion’ instead of regarding it as non-restricted interests; b) for al-Shatibi, knowledge
of maqasid was a condition for the correct and truly just ijtihad, thus, it was viewed as a base for rulings
and rather than ‘wisdoms behind the rulings’; ¢) he gave for the purposes of Islamic law a status of cer-
tainty in order to place them alongside the fundamentals of traditional Islamic legal theory.

666 Mohammad Hashim Kamali, supra note, 258: 92.
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the borders of modernity must be more important than any other borders this tradition
crossed.®” However, crossing any border also requires to be ready to somehow adapt to
the new realities. With the methodology of maqasid al-Sharia revived by the objective of
human dignity, the whole corpus of Islamic law could pretend to be revised and, thus,
adapted to the realities of the XXI century.

6.2. Sharia in the West

The thesis that needs to be proved in the second section is that the Sharia is partly
implemented in the West through (a) independent Islamic institutions operating in the
West and through (b) Western state legal apparatus, namely, through statutory law and
court judgments. This is what A. Ahmad had in mind by saying that “when we talk about
the relevance of Islamic law today, we do not have to limit ourselves to 50+ countries,
because Islamic law has a presence in majority-Muslim countries as well as in countries
where Muslim religious beliefs are accommodated”®® The mentioned two channels
through which a set of accommodated elements of the Sharia and Islamic religious law
are legally practiced in the West will be explored in this section just after some general
remarks. By providing some general remarks, the introductory part attempts to reveal what
the Sharia is in the West from different perspectives. To understand this, the section breaks
down this subject into several questions. First, the question to be asked is what Muslims
in the West think of the Sharia and what they do regarding the Sharia. Simultaneously, the
Western position towards what Muslims think and do in the West in terms of the Sharia
is to be discussed. Interaction between these two dimensions could give a clue trying to
understand the concept of the Sharia in the West. The further discussion in this part will
focus on what Muslim social-legal entities want and do in the West and to what extent it is
allowed under a dominating Western normative system. Here, attention will be turned to
the state legislative apparatus through which the Sharia-based norms are accommodated
and to the local social-customary order which either accepts or no the Sharia practices.
These questions will be researched in terms of the burning social issues.

After introductory part, the research moves on the case analysis of the particular Muslim
social-legal entity in the West. One of the Islamic institutions operating in UK on the basis
of English law and delivering its decisions grounded on the Islamic legal provisions was
chosen for our study. More exactly, “The Muslim Law Shariah Council UK” which have
been established in the late 1990s became our object of research. The thesis to be proved is
that Sharia is partly implemented among Muslims through the Sharia councils in the West.
To illustrate this, we will consider its activities, the basis on which rulings are issued and
a number of Islamic legal issues that are usually delivered at the Council. Although Sharia
councils do not possess an ultimate religious and legal authority to rule Muslim disputes
in the West, a large number of community members seek religious guidance and rulings
in these institutions. Additional premise to be discussed here might be stated in such a

667 Ahmad A. Ahmad, supra note, 533: 3.
668 Ibid., 7.
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way: if these institutions received more attention from local authorities in a way of a more
accurate regulation, respectable surveillance and financial assistant, they could emerge as
a meaningful player capable to build bridges between ordinary Muslims, their religious
practices and Western values. This could help to assure the coexistence of Islam and the
West in a way that activities contrary to Western order and Islam itself were identified
in time. All in all, a number of internships at The Muslim Law Shariah Council UK gave
considerable results concerning the role such institutions play among Muslims. The
meetings with local scholars, participation in the proceedings of the Council, discussions
with ordinary Muslims and the members of the Council permitted to draw a comprehensive
picture which, we expect, will give a clue for the further studies on the subject.

The section culminates with the study of the state legal apparatus of the selected Western
states. Alongside the study of statutory law of Greece, the research of a number of court
judgments is designed to prove that the Sharia is partly implemented through Western state
legal apparatus. The statutory law of Greece influenced by the historical circumstances and
related international treaties which, according to Konstantinos Tsitselikis, to the present
constitutes the legal basis for the application of Islamic law in personal matters in Greek
Thrace,*” is taken as a concrete case for the analysis. Further, the judgments of the European
Court of Human Rights (ECHR) and of national courts of England and Canada are explored
at a great length. Our premise here is that the principle of freedom of expression is perfectly
sufficient to accommodate Sharia-based religious practices. Through the Western court
judgments one or another Islamic religious practice has a chance to be tested in the light
of the principle of freedom of religious expression. In this context, the ECHR’s statement
on the incompatibility of the Sharia and the Convention’s values deserves closer attention.
The premise to be proved is that a statement of the Court is inconsistent with the current
situation on the ground.

6.2.1. Some general remarks

The opinions of ordinary Muslims about the term “Sharia” vary dramatically. Muslims
differ widely as to whether Sharia should be open to multiple understandings. Also, they
have different opinions on the elements that encompass the concept of Sharia. Eventually,
the very definition of the Sharia receives very different descriptions. This is partly because
of the fact that Muslims living in the West come from a multitude of different countries,
regions, and places, and are of disparate sectarian and ethnic backgrounds, they have
divergent views of what exactly constitutes proper Sharia.”® Confusion also stems from a
variety of contradicted positions of local scholar jurists and religious figures in the West.
This gives rise for mistrust and disappointment. According to American professor Azizah Y.

669 Konstantinos Tsitselikis, Old and New Islam in Greece: From Historical Minorities to Immigrant New-
commers (Leiden: Martinus Nijhoff Publishers, 2011), 393.

670 Erich Kolig, To Shariaticize or not to Shariaticize: Islamic and Secular Law in Liberal Democratic Soci-
ety. In Sharia in the West, edited by Rex Ahdar and Nicholas Aroney (Oxford: Oxford University Press,
2010), 268.
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al-Hibri, Muslim men in the West, whether imams of mosques or professors of religion, are
not sufficiently familiar with Sharia and Islamic law in particular; often they confuse their
cultural beliefs and practices with Islam itself.*" All scholarly disagreements or misleading
statements on the core Islamic concepts potentially exclude the possibility to have exemplary
figures. In the absence of a clear religious guidance, Muslim youth tries to find out its
religious identity individually. According to Tanveer Ahmed, what begins as an assertion of
identity can develop into ideological action and that is what we term political Islam.”? This
does not necessarily provide ground for fear of potential supporters of terrorism. What is
important to note is that the vast majority of Muslim youth fall somewhere between extreme
interpretations of identity Islam and a complete adoption of Western practices.””

In the beginning, a seeking point is to find out what Muslims think of the Sharia in the
West and the best way to do it is to take a look at the surveys conducted in recent times.
Among the questions frequently asked in the surveys, the question about what Muslims
think of the Sharia is very popular. For example, the survey which was aimed at evaluating
the attitudes of Muslims in Britain was conducted in 2007. According to the survey results,
it can be noticeable a desire of younger British Muslim generation to belong to the universal
umma: “The rise of religiosity is not really about parental, or even community pressure, but
arises spontaneously amongst many in the younger generation”"’* The direct link of this
can be seen in the opinions about the Sharia law. The majority of British Muslims does
not want to live under Sharia law, whereas younger people are more likely to prefer Sharia
law and more reluctant to accept reform. According to the survey results, 59% of Muslims
would prefer to live under British law, compared to 28% who would prefer to live under
Sharia law; 37% of 16-24 years olds prefer Sharia compared to 17% of 55 and older British
Muslims. Although results of survey say that many of younger respondents prefer Sharia
because it was seen as an antidote to the corrupting values of the West, the attitudes on the
specific aspects of Sharia as well as the definition of the Sharia vary greatly.”®

According to Gallup survey made in 2009, British, French, and German Muslims are
more likely than the general populations in those three countries to identify strongly with
their faith. At the same time, Muslims strongly identify themselves with their countries of
residence. For instance, British Muslims identify as extremely strongly or as very strongly
with their religion (75%) as they do with Britain (77%).”° Muslims in Canada consider both
Islam (84%) and country of residence (81%) to be very important parts of their personal
identity. According to the survey of 2016, Canadian Muslims who strongly identify with
their religion include women, younger individuals (especially those under 45), those born

671 The full text of professor Azizah Y. al-Hibri is available at: www.minaret.org/azizah.htm (last visited
April 11, 2017)
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in Canada, and immigrants who have arrived in the past ten years.®”” Where do Canadians
personally look for religious guidance as a Muslim? In response to this question, the most
common sources are local Muslim organization or mosques (22%), one’s own family (11%)
or the local Imam or sheikh (10%), followed by national Muslim organizations and the
Quran.®”8

The survey of 2016 conducted in Britain can be compared with older surveys. In this
survey 55% of British Muslims said that they felt “very strongly” attached to the country, 38%
“fairly strongly”, and only 7% said that they did not feel a strong sense of belonging to the
UK. Such results are perfectly well reflected in one of the respondent’s answer: “I am a British
Muslim, that's my identity. I wouldn’t separate the two.”*” Talking about the question on the
Sharia law, we have to note at least several points. First, the respondents were initially asked
about the Sharia in the broadest sense and in this sense the most significant thing is that a
majority of Muslims did not express a view in support and only 16% “strongly supported”
its introduction. When asked whether they would support the introduction of Sharia law,
some 43% said they supported this proposition, whereas 22% opposed to it (23% neither
supported nor opposed), while 12% said that they did not know. Second thing to note is
related to the young Muslim generation in Britain. Only 35% of those aged 18-24 expressed
support for introduction of Sharia law, and only 11% expressed “strong support”. Conversely,
among the two oldest age cohorts (those 55 years old and above) that figure rose to 48-49%
(and 17-19% support strong).®®® Contrary to the survey’s results in 2007, younger British
Muslims are now relatively less likely than their older counterparts to favour Sharia law.

One more survey which was conducted in 2015 for the Centre for security policy
in USA shows a number of variations on the meaning of the Sharia among American
Muslims. The respondents were asked to describe the Sharia: 25% of Muslims said that it
is the Muslim God Allah’s law that Muslims must follow and impose worldwide via Jihad;
19% of respondents said that it is a comprehensive program governing all aspects of the
faithful Muslim’s life; 13% of respondents told that it is a guide to the personal practice
of Islam; 39% did not know what is Sharia and 3% gave no answer.*®® From this and other
surveys one might make a conclusion that there is no unanimity on the definition of the
Sharia among ordinary Muslims in the West. This only proves the thesis that individual or
collective entities aimed at representing and at the same time guiding Muslims in the West
are of huge necessity. In one or another way, the sole question what Muslims think in terms
of the Sharia is insufficient to define the Sharia in the West.

Another question which must be posed if we want to understand the heart of the matter
is: what Muslims do or practice in terms of Sharia in the West? Here, we need to note that
the way Muslims in the West practice Sharia does not encompass or symbolize the whole
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Sharia as such. Their view of correct form of Sharia does not necessarily correspond to
that of Muslims in the Middle East or to that expressed in classical figh manuals. Strictly
speaking, we might distinguish three major areas within which Sharia is practiced by
Muslims in the West. Firstly, all what Muslims practice in terms of devotional acts (five
daily prayers, fasting, paying of zakat and so forth) constitute the concept of the Sharia
to Muslims in the West. Secondly, the rules of family law and Islamic finance law are
frequently regarded as the Sharia which is practiced by Muslims in the West. By family
law we usually mean Muslim preference to have Islamic marriage and divorce alongside
Western type of marriage and divorce. Whereas Islamic banking and finance law in modern
times grew out of the Muslims’ desire to find out the ways and means to fulfil their financial
requirements in view of prohibition of interest.%? Islamic banking and finance system
provides a variety of religiously acceptable financial services to the Muslim communities.*s*
What else Muslims do with Sharia in the West? Certainly, the rules of social conduct as
within Muslim community (issues of alcohol, pork, shaking hands with an opposite gender
or wearing a headscarf) so with non-Muslim environment (participation in the local
elections, marriages with non-Muslims, halal food issues and so forth) belongs to the third
area which for a huge number of Muslims symbolizes the Sharia to be practiced by them
in the West. Although from Western point of view only the second area could be treated as
consisting part of law, in Islam all these issues belong to the field of law.

The question of what Sharia is in the West is not only about what Muslims think and
what they practice in terms of the Sharia. We have to view here two integral sides, namely,
the Sharia and the West. So, we need to understand the term “West” which is not less
complex than the Sharia itself. The West consists of at least three huge territories: Americas
and Australia; Western Europe; Central and Eastern Europe. Common historical heritage,
legacy of Christian presence and shared moral/legal values (individual freedoms, political
principles, social democracy, liberal values, legal principles written in the Constitution
and so forth) are those factors that unite the West. With regard to the differences, one
might mention a number of them, for instance: legal systems are not identical; history
with Muslim communities has little in common; and, as a result of the previous factor,
prevailing attitudes towards religion are very different. All this shows that western response
to what Muslims think and to what they practice in terms of Sharia in the West depends
on the particular region and even the state. One thing is to use religious arguments in
the public debates in USA and totally another in France. Simply as the reaction towards
a Muslim woman wearied in hijab or towards a Muslim praying in the public space in
Britain and in Poland. We could just imagine the heat of public debates if one suggested to
establish the Sharia Council with the aim to deal with Muslim family issues in Estonia or
Lithuania. Whereas in UK or Germany such institutions operate since the second part of
twentieth century.
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We have already come to the conclusion that to understand the Sharia in the West, we
need to focus on the interaction between the West and the Sharia. There is a number of
standpoints on which such research might be conducted and, according to us, the most
suitable way is to look at the interaction through the relationship between religious law and
secular law. What is the nature of both systems of law? Sharia law is religious law of divine
nature, whereas Western secular law is a rational creation of humans. While this is true, we
need to clarify it more precisely. It is not correct statement that Islamic law as religious one
has no rational foundation. This stereotype stems from a deep-rooted tradition to consider
Islamic law rigid, inflexible and stable because of its exceptionally divine origins. The
European Court of Human Rights judgment in 2003 reminded us that such assertion still
prevails in the western legal discourse.®® However, the truth is that rationality has played

684 Here we have in mind decision in Refah case, firstly pronounced in Chamber decision of 2001 and fur-
ther confirmed by a unanimous Grand Chamber decision of 2003. In that case, the Court made a generic
observation in respect of the Sharia and Islamic law in relation to democracy and human rights as fol-
lows: “The Court considers that the sharia, which faithfully reflects dogmas and divine rules laid down
by religion, is stable and invariable. Principles such as pluralism in the policitical sphere or the constant
evolution of public freedoms have no place in it... It is difficult to declare one’s respect for democracy
and human rights while at the same time supporting a regime based on shari’a, which clearly diverges
from Convention values” European Court of Human Rights, upheld by the Grand Chamber (2003).
According to us, two things need to be noted in this decision. As we see, the Sharia and Islamic law
are here perceived and used as synonyms. However, they are not synonymous. The Sharia refers to the
basic sources of Islam, namely, the Quran and the Sunna of the Prophet, both of which are considered
in Islam as being divine and immutable, and from which all sorts of norms, including legal ones, are
derived. Meanwhile, Islamic law refers to the rulings or, simply speaking, law that is derived from the
Sharia by scholar jurists and applied by judges and muftis. Islamic law stems from a human process
(human legal reasoning and interpretation) and its results are figh rules. These derived rules, unlike the
Sharia itself, are neither divine nor invariable and stable. If to perceive Islamic law, as rulings derived
from the Sharia by scholar jurists, in historical terms, Islamic law is often restricted to the traditional
figh rulings as if those rulings were immutable like the Sharia itself. It was already noticed in the Chap-
ter Two and Four that in all probability to equate the Sharia with figh by delivering to the latter the
same feature of immutability was a planned task by the classical scholars. By contrast, an evolutionary
thinking and application of Islamic law certainly take into account figh law tradition, but this also
include the continual evolution of Islamic law based on modern figh through the very idea of develop-
ment in Islam, namely, the concept of ijtihad. The ijtihad on the new and fresh methodology and not on
the methodology which was suggested in the formative period of Islamic law. As methodology how to
derive figh rules so the figh rules are changeable and cannot pretend to the status of the Sharia. As stated
by Mashood A Baderin, “there are, certainly, areas of legitimate concern with regard to historical tradi-
tional interpretations of some Sharia provisions, in relation (for example) to women’ rights, minority
rights and criminal punishments; but these do not necessarily create a fundamental discord between
two systems. Such areas of concern are resolvable through an evolutionary approach to Islamic law.” To
sum up, the rulings derived from the Sharia through figh or simply speaking Islamic law has never been
inherently immutable and rigid. The factor of time and circumstances is decisive in the construction
of Islamic law. Thus, Islamic law with all its figh branches cannot be regarded incompatible in totality
with human rights. To speak of the Sharia and its incompatibility with Western democracy and human
rights is far more misleading. The Sharia as normative system through at least its three meanings that
were elaborated in the Chapter One is the cornerstone of Muslim identity which is of huge importance
as for Muslims in Muslim countries so for those who are living in the West. It is essential to mention
that the Sharia and Islamic law are already operating either formally or informally in the UK and other
Western countries. As concluded by M. Baderin, the Islamic banking and finance system does not oper-
ate as an imposition of Sharia precepts on anyone, whether Muslims or not, but is a matter of choice - a
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a key role in the construction of Islamic law from the very beginning of Islam. The very
Islamic principle as in the past so particularly today states that human legal reasoning and
interpretation is entitled to transform divinely inspired rules into human laws in the light
of changing human interests and living circumstances. According to K. El Fadl, there is no
need to overstate the textual dependence because Muslim jurists were often innovative and
competent enough to use the text as an enabling device to go beyond the text, while at the
same time exalting and honouring the sanctity and value of the text.”> The scholars only
differ on the degree and scope of human interference but the very fact is acknowledged.
Again, according to the letter and spirit of divine scriptures and historical precedents, the
very notion of development in Islam lies in the concept of ijtihad which is a mere human
obligation. Enough to look at the famous encouragement of Malik ibn Anas ‘not to emulate
him, but to take from where he took’ what means that every qualified scholar must embark
on the interpretational function in order to grasp divinely inspired rules and to make it
human law suitable to the time and place.

Although there is no doubt that secular law is regarded as purely man-made law,
however one thing needs to be clarified. If to look at the root of the matter we might see that
specific kind of “sacralisation” of the source of law is also enshrined in the basis of positive
law. For judges in USA a reference to the foundational fathers of Constitution will always
signify something from the unchangeable area. Or, the concept of universal human rights
which signifies unchangeable basis on which the whole further human made-law must be
constructed. Human rights as norms that protect certain freedoms and entitlements of
people provides a guidance which is biding as for the state and its institutions so the society
in general. The meta-principle of dignity is to be viewed as the ground for all the other
human rights. To sum up, the sanctity of rules makes it more or less undisputable in both
religious and positive law.

The purposes of religious and secular law differ. The former is aimed at dealing primarily
between God and man, also, among people. Whereas the latter is primarily devoted to
structure social order and to provide tools for conflict resolution among people. Also,
there is a difference in the outlook towards duties and freedoms. It is generally known that
religious law focuses mainly on duties. Here the main questions are: what needs to be done
and what ought to be done? Whereas secular law focuses on freedoms and the key question
here is: What is allowed to do? To continue our discussion we need to widen our object. The
premise which needs to be explored here is that both religious and secular laws are sources
of normativity. Normative systems, as religious so secular, encompass far more than law.
When we talk about the Sharia in the West we have in mind far more than two systems

choice which is being taken up even by non-Muslims for ethical reasons. There are also a number of
Sharia councils and tribunals which provide Islamic mediation to Muslims on a voluntary basis. After
the Court’s decision the question still remains whether all what is Sharia and Islamic law is incompat-
ible with Western values. More on the subject read: Mashood A. Baderin, An analysis of the relationship
between sharia and secular democracy and the compatibility of Islamic law with the Eurpean Convention
on Human Rights, In Islam and English Law: Rights, Responsibilities and the Place of Sharia. Edited by
Robin Griffith-Jones (New York: Cambridge University Press, 2013), 72-93.
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of laws. Law is just one source of rules and we, in fact, speak of norms Muslims practice
in the West, of interaction between western and religious normative systems. Certainly,
western law is dominant law and none of religious legal system might reach the status of
parallel system in the West. Thus, all the conflicts, clashes in the West with regard to the
Sharia arise from norms, and not from law as such. Our aim here is to look into the relation
between western and Sharia normative systems, between the dominant normative system
and particular minority’s normative system. Both normative systems have own set of
rules. In fact, human rights written in the international documents, national constitutions
and prevailing customary practices play a role of norms in the West. Whereas the Sharia
consists of religious norms derived by scholars from the Quran and the Sunna. We are
particularly interested in the mechanisms which produce and enforce normative rules in
both cases in the West.

What is the mechanism to produce Sharia normative rules in the West? According to
Islam, God through sacred texts produces rules for Muslims. While it is true in Islam, there
is a huge variety of humanly-made interpretations of divinely inspired rules. Interpretations
made by qualified scholars is that body of laws which directs behaviour of ordinary people.
Therefore, we need to find out whether there is any further mechanism to produce Sharia
rules in the West. Although a number of Muslim social-legal entities are designed to issue
Islamic rulings in the West, there is no leading Muslim institution possessing religious and
legal authority here. It is more appropriate to talk about individuals, local communities
and plenty of organizations that operate on voluntary basis. Regarding Western normative
system and its mechanism to produce rules, alongside legislature and judiciary as the means
to produce rules from the side of the state system, social-customary norms are produced by
the society as a whole.

Another question is related to the mechanism of enforcement of rules. Speaking of the
Sharia, there is no mechanism of enforcement of Sharia normative rules. Usually it is
individual decision to apply one or another rule based on voluntary ground. For instance,
a Muslim in Britain avoids to have on the table pork or a bottle of wine. Also, family or
community at large might influence one to practice Sharia rules. In other words, if on
voluntary basis Muslim does not want to apply one or another Sharia rule, the pressure
from the family or local community might force him to do it. Again, all this is enforced on
voluntary basis. There are also organized Muslim bodies as tribunals, councils, muftiats
and many other that operate in the West with the aim to encourage Muslims to practice
Sharia rules. All this means that Sharia norms rests on the voluntary basis exactly like it was
the case throughout the history of Islam till the nineteenth century. Colonialism brought
absolutely new conception of law, norms and their relationship with people. Voluntary
basis was superseded by the state power to enforce the law through administrative-punitive
mechanism. Interestingly, that now in the West the situation within Muslim community is
very similar to that which existed in Muslim world before the colonialism. The difference
lies in the fact that a huge number of Muslims now live in non-Muslim countries. Certainly,
with comparison to the authority of state and its courts’ system of the West, any Muslim
institution in the West has no authority. It depends on the decision of Muslim individual in
the West to follow or to ignore one or another Muslim institution and its rulings.
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Alongside individuals, communal pressure and a variety of Muslim legal institutions
which enforce Sharia rules, there are two other ways how Sharia normative rules might
be enforced. Firstly, one or another Sharia rule might be incorporated in official state law
apparatus in the West. In this way, it becomes legally enforceable rule of the state. We might
enumerate some examples. US Humane Slaughter Act defines religious slaughter by Jews
and Muslims as one of two human methods for killing animals for food. The Cemeteries
Act 1986 of Western Australia noted that a board may set apart an area of a cemetery to be
used only for burials of persons of a particular religious denomination.®® Secondly, Sharia
rules might be applied by Western courts. For example, we might mention a judgment of
2012 at New York Supreme Court of Westchester County which granted a Muslim woman
recognition of a divorce decree obtained in Abu Dhabi, including custody of children and
a distributive award for $250,000 under a Mahr Agreement.*

Regarding Western normative system, it is enforceable through the state and its judiciary.
Besides, the society at large enforces western values. Western norms which emanate from
official level and societal customary practices is that criterion according to which one’s
religious normative practices might be regarded permissible, acceptable or otherwise.
Thus, Muslims who want to adhere to their own rules need to consider Western normative
practices as this system is dominant in the West. To manifest one’s religion or belief is a
qualified right which might be limited according to the law in the West. Whether Muslim
is able to manifest his religious practices which appears in a possible state of conflict with
the Western norms? The right to freedom of religion often appears on the table of political
debates when Muslims or individuals of any other religious minority strive to prove that
one or another religious norm or its manifestation in practice complies with the law of
the Western country. Of course, religious freedom as understood in the West is never so
comprehensive as to span all of Islam and Sharia.*® However, the principle plays a very
important role with regard to the accommodation of religious beliefs and its manifestation
in the Western system.

European Convention of Human Rights speaks about the right to freedom of religion
in two ways. Article 9 of the Convention states that this right is partly absolute and partly
qualified. From one side, freedom to change one’s religion or belief is not subject to any
limitation. From the other, freedom to manifest one’s religion or beliefs is qualified right,
thus, subject to limitations set out in the same Article 9. Both sides represent Western
conception of law with regard to religion and its manifestation. The scope of the right to
manifest of one’s religion or belief is most decisive in the judgments regarding, for instance,
Muslim manifestations of religious beliefs in the West. Here, two normative systems, the
religious and secular, might stand in harmony or to be in contradiction on one or another

686 The full text of The Cemeteries Act 1986 is available at:
www.islamiccouncilwa.com.au/wp-content/uploads/2014/05/Cemeteries-Act-1986-02-j0-02.pdf (last
visited April 12, 2017)
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specific issue. Noteworthy the words of Justice Albie Sachs in the Court of South Africa:
“The main problem in any open and democratic society based on human dignity, equality
and freedom is how far such democracy can and must go in allowing members of religious
communities to define for themselves which laws they will obey and which not. Such a
society can cohere only if all its participants accept that certain basic norms and standards
are binding. Accordingly, believers cannot claim an automatic right to be exempted by their
beliefs from the laws of the land. At the same time, the state should, wherever reasonably
possible, seek to avoid putting believers to extremely painful and intensely burdensome
choices of either being true to their faith or else respectful to the law”*® To achieve the
balance which ensures the fair and proper treatment of people from minorities and the
compatibility with basic standards of Western normative system, a number of conceptions
might be helpful. On this subject we will return in the following pages when we speak of
the European Court of Human Right and the Sharia.

To combine everything what was said, we need to distinguish two final questions which
are closely related to the Sharia in the West: What Muslim social-legal entities want and do?
Is it allowed and accepted under the Western normative system? Let’s concentrate mainly on
the latter question because the former one will be discussed in the following section. One
or another Sharia rule practiced by Muslims in the West can be allowed/accepted or not
allowed/accepted from two perspectives. As we have noticed, a state through its legislative/
judiciary power and society through prevailing social-cultural customs is able to produce
and enforce western normative rules. Thus, we need to look at the Muslim religious practical
issues based on the Sharia rules through political-legal and social-cultural dimensions on
which western normative system operate. One thing might be allowed or not allowed in
terms of political and legal values enshrined in the constitution and other legal acts. Another
one might be accepted or not accepted in terms of prevailing social customs. Interestingly
that both dimensions can coincide or occur in contradictory position on specific issue. By
this analysis we will conclude our introductory study of interaction between the Sharia and
the West, between two normative systems operating in the West.

There could be enumerated seven exemplary situations how Sharia rule might be
regarded in the West. First situation might occur when Sharia normative rule is allowed
explicitly in Western law and is accepted by the society. According to the Greek Civil law
and related international treaties, three muftis in Western Thrace are entitled to examine
private disputes of inheritance or family matters regarding Muslim Greek citizens living in
Western Thrace. Even more, there is no unanimous consensus among Greek courts on
the question of whether it is mandatory or not for Muslims in Western Thrace to resolve
their personal law issues in the courts of local muftis.®" Another example might be taken
from one more Western country and its legislation. Muslim cemeteries in the West is that
issue on which there is no disagreement as from the legal point of view so from the public
opinion. One more example is Muslim matrimonial services that are conducted by the
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Islamic institutions in the West. The Islamic Council of Perth Western Australia offers
this kind of services which meet the legal requirements of the Australian Government®?
and is accepted by the Australian local community as well. Regarding Islamic finance
and banking rules, they operate under French legal regulations and are acceptable by the
society. By 2012, there was seven Shariah-compliant funds in France with total resources
under management of USD 69.2 million. Talking about Sharia-compliant banking services,
there is one bank, Chaabi Bank,* offering Sharia compliant financing operations through
its 17 branches across France.** There is a large number of such banks in UK, for instance,
Al Rayan Bank states in the official page on Internet that it focuses on banking activities
which are compliant with Islamic law: “Islamic banking operates without the use of interest
and is founded on Islamic finance principles derived from trade, entrepreneurship and
risk-sharing”** Also, we may mention Islamic schools based on religious teaching that are
allowed according to the state law and accepted by the community. One of such schools is
Al-Hidayah Islamic school in Western Australia.®*

Second, Sharia norms might be explicitly allowed by state rules but not accepted by the
society at large. As an example, we can hold Sharia councils which are allowed by law but
is not accepted by majority of people. This is a case of Britain where the Sharia councils
operate under state legal regulations, but British people are far from united in their position
on this issue. One more example concerns the construction of a Muslim community centre
and mosque near the World Trade Centre site, in Manhattan. The place selected for it was
already in use for Muslim worship, however, after 9/11 attacks it was damaged. The project
to rebuild it was originally called “Cordoba House’, then after disagreements on this name
because of its allusions to the historical conquest of Cordoba by Muslims, it was renamed
“Park51”; in reference to the street address on Park Place. While the media widely described
this project as a mosque, and all the protests were against the mosque, the initiative makers
portrayed it as a community centre with prayer space. The community of New York was
divided between supporters and those who were alien to this idea.

Third, when state law says nothing on the particular Sharia rule and society accepts
it. For instance, the issue of wearing headscarf in workplaces on which there are no legal
restrictions in many national states and public opinion is not against it. In its first decision

692 The Islamic Council of Perth Western Australia offers mediation services, Muslim matrimonial ser-
vices, services related to Muslim burials and cemeteries and other type of assistance. The official page
of the institution: www.islamiccouncilwa.com.au (last visited April 12, 2017).
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on the headscarf issue the European Court of Justice ruled recently that employers can bar
staff wearing visible symbols. The Court also ruled that customers cannot simply demand
that workers remove headscarves if the company has no policy barring religious symbols.
Thus, the highest court of EU has not established a ban in express terms, it is still allowed
by EU law implicitly. At the same time, the employers obtained the right to decide on their
own. One more example might be related to the Islamic way of dress in the school about
which English statutory law speaks nothing and the society is not against it. Truth, the
precedent was established in common law in 2006 by saying that it the rules of each school
on the dress code is to be taken into consideration®”.

Fourth, when the state law says nothing but society is not in favour with one or another
Sharia rule. The Sharia rule not to shake hands with an opposite gender might be an issue
in this instance. Fifth, we have Sharia rules in the West that are explicitly prohibited by state
law, but are accepted by societal norms. The government of Kosovo banned the headscarf
at public schools in late 2009 what provoked public protests in the capital Pristina in 2010.
Sixth, minarets in Switzerland is that Sharia norm which is prohibited under state law and
is not accepted by the majority of people. We might take one more example from Ontario.
After Toronto lawyer Syed Mumtaz Ali declared in 2004 that an Islamic institute of Civil
Justice will begin arbitrating family matters on the basis of Sharia law and that Muslims
who did not submit cases to Islamic arbitration panels were not good Muslims, the public of
Ontario and local government reacted in a hostile manner. Although since 1991 arbitration
decisions made according to religious law were enforceable in Ontario courts, the province
of Ontario in 2006 banned arbitration of family law disputes under any body of laws except
Ontario law, in part to prohibit arbitration under religious law.

Seventh situation might be when Sharia norm in the West is implicitly prohibited under
law and is not accepted in the society. The example can be the issue when a woman as a
defendant takes the view that, as a Muslim, she is either not permitted, or chooses not to
uncover her face in the presence of men who are not members of her close family in the
time of court proceedings. Such case which concerned the wearing of a niqaab while giving
evidences in the court took place in England. According to the judge of the Crown Court at
Blackfriars Peter Murphy, although there is no statutory provision regarding wearing nigaab
in court, the nigaab cannot be permitted in English law to the extent that it derogates to three
governing principles underlying the Court’s practice, namely, the principle of rule of law, the
principle of open justice and the principle of adversial trial.®*® The further quotation of the
judgment speaks for itself: “No tradition or practice, whether religious or otherwise, can
claim to occupy such a privileged position that the rule of law, open justice, and the adversial
trial process are sacrificed to accommodate it. That is not a discrimination against religion.
It is a matter of upholding the rule of law in a democratic society”® Thus, according to
implicit legal regulation of England, if the defendant gives evidences, she must remove the

697 R (one the application of Begum (by her litigation friend, Rahman)) (Respondent) v. Headteacher and
Governors of Denbigh High School (Appelants), [2006] UKHL 15.

698 The Queen v. D (R). Crown Court at Blackfriars of England and Wales, (2013). Para 26-29, 72.

699 The Queen v. D (R), Crown Court at Blackfriars of England and Wales, (2013). Para 78.
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niqaab throughout her evidence. The reaction of the society was more negative than positive
towards the possibility not to remove niqaab while giving evidences in the court.

As is evident from the discussion, there are various perspectives to look at the Sharia
in the West. From our point of view, the selected way reflects the clearest picture about
the Sharia in the West. Our aim was to study the subject by trying to understand what
both sides think and practice as individually so collectively. Also, to find out how Sharia
and western normative systems are produced and applied in the West. Apparently, the
question of actors or institutions which would be entitled to encourage Muslims to live
under the Sharia rules requires more attentive glance. As we understood, today Sharia rules
are produced and enforced by individuals on a voluntary basis and under the communal
pressure from the Muslim family or local community. Also, through a growing number of
Islamic social-legal entities operating in the West. However, there is no single authority or
a leading figure with a mission to produce and enforce Sharia rules for Muslim minorities
in the West. Without unanimity, none of social or religious policy with the aim to provide
guidance might be successfully achieved. To understand more about such Muslim social-
legal entities, we made a special research which was carried out at the Muslim Law Shariah
Council UK located in London. The following pages will be dedicated to the case analysis
of this institution and its activities in UK.

6.2.2. The Muslim law Shariah Council UK: a view from inside

In the light of the dissertation’s question of the adaptability of Islamic law, the thesis to
be proved here is twofold. First, our task is to show that Islamic religious rules are partly
implemented by the Sharia councils within Muslim communities in the West. Second,
the Sharia councils in the West, if to become under more accurate regulation and if to
be provided by a more significant assistance from local authorities, could become the
center capable to build bridges among Muslim minorities, the Sharia and Western values.
A number of questions needs to be answered to prove these premises and to arrive at
particular conclusions. What was the purpose of creation of such institution? How did
local Muslims and British people reacted to the foundation of the Council? Under what
exactly English legal acts it was established? How the activities and decisions of the Council
correlate with state law? What is Islamic legal basis on which the Council grounds its
decisions? What kind of legal disputes might be delivered to the Council? What cases are
the most usual in the Council? How popular is the services of the Council within Muslim
community? What is the relation between different Islamic institutions in England? What
are the predictions for the future of such institutions in England and the Sharia in the West
at large? At the first glance, it could seem odd to speak about a need of additional legal
services when the British institutions provide effective assistance in perhaps all possible
issues. However, there is far more than meets a western eye in the case of Sharia normative
requirements within religious communities.

In the late twentieth century, Muslim women in UK appeared in a very vulnerable
position when they realised that to achieve Islamic divorce is practically impossible. Islamic
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family law issues are particularly sensitive among Muslims and following the letter of the
Quran Muslims are obliged to marry and to divorce in Islamic way. Three usual forms of
Islamic divorce” promised nothing for women seeking to divorce their husbands. Two of
the forms granted decisive role to decide on the issue of divorce for the husbands and most
frequently Muslim husbands were not in favour to give the permission for the divorce. The
third one was possible only if the authoritative collective body or a competent figure issued
such a document. However, there were no Islamic institutions entitled to issue Islamic
divorce in the UK. The arguments that marriage and divorce under UK civil law could
substitute Islamic form take us in a futile direction because in terms of the Sharia norms, it
is a religious obligation for a pious Muslim to obtain an Islamic divorce before remarrying.
In the light of an increasing Muslim population and problems in the area of Islamic divorce
alike, the solution was brought to the public by Muslim scholarly community in UK. As
a result of the conference held in 1985, the first Sharia Council named “The Muslim Law
Shariah Council UK” was established to fulfil a set of aims and mong the most important
one was to assist Muslim women in obtaining Islamic divorce from their husbands.

A social atmosphere in UK was to some extent alien to the establishment of the Sharia
Council in UK. Moulana Muhammad Shahid Raza who serves as the Executive Secretary
of the Council from the day of the Council’s establishment acknowledged in our interview
that Muslim men represented the only one group which had hostile attitudes towards the
Council. They regarded the Council as the threat which seeks to destroy their domestic
relations and welfare of their families, to disintegrate the Muslim community. From
accusations of working for British and American agencies to the threatening to be killed in
the name of Islam led the members of the Council during the first years of work. As now
is evident, there was a need of time to receive recognition from the majority of Muslims
in the UK. After ten years of Council’s activities, it began to be recognized by more than
a half of Muslim people. According to the members of the Council, now they are fully
recognized within Muslim community which understands the task and benefit provided
by the institution. A growing number of applications and hugely increased number of
the councils proves that now social climate is much more favourable than it was in the
beginning.

In the current time, there are more than twenty Sharia councils around UK and all of
them are busy with applications and inquires for Islamic legal guidance. The Sharia councils
are registered at the Charity Commission for England and Wales as public organizations
specializing in Islamic marriages and divorces. Each of existing councils receive about 250
applications a year. Two further questions need to be answered here: what are the differences
among Councils and what are the most usual issues addressed to the councils? Concerning

700 One is when husband expresses his right to dissolve the marriage (talaq) by simply announcing to his
wife that he repudiates her. In this case, after the period of three months which is devoted to the recon-
ciliation the marriage is complete. The second possible way (khula) is a contractual type of divorce that
is initiated by the demand of the wife but in this case a mutual agreement is obligatory. Eventually, an
Islamic marriage could be also dissolved by the judicial institution under either of sides’ petition and
this form of divorce is called faskh which means dissolution of marriage done by the third authoritative
body (court, council or any institution headed by religious scholar).
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the first question, there are councils which work only with Shia Muslim community”" or

solely with people from particular country. There are councils which ground their work on
one of the Sunni figh doctrine. Also, councils which propagate exclusively one or another
Islamic ideology (Salafi, Wahhabi, Sufi). Most frequently, the councils are open to the whole
Muslim community and provide services according to various figh doctrines.

Regarding the second question, alongside the divorce cases which comprise most of
the work at the councils, ordinary Muslims seek to obtain Islamic guidance in a form of
consultation on a variety of questions. These might be related to halal food restaurants,
banking issues, religious festivals, oral or anal sex and so forth. Additionally, Muslims used
to conduct their Islamic marriage at the councils. The marriage contract provided by the
Muslim Law Sharia Council UK council complies with all Islamic religious conditions. For
instance, contract mentions the agreed amount of dowry. Those who forget to mention,
divine scriptures mention a minimum amount of money which automatically belongs to a
wife. A groom should pay agreed sum of money or something what has monetary values
(land, cars, house and so forth) what becomes the personal property of a bride. Usually, the
cultural traditions entitle a groom to pay a specific amount of money. For instance, Libyans
must pay mahr in the amount of five kilos of gold, in Pakistan it is just one hundred pounds
and within Muslim community of Indians it is five hundred pounds.

At the moment, the Muslim Law Shariah Council consists of twenty-one scholar jurists
or experts in the field of Islamic family law. The Council operates through three panels
located in three regions of UK. The panel of Northern region is based in Manchester. All
the Northern issues would be dealt among the scholars of that regions. There is a panel
of scholars in the Midlands. Eventually, the largest number of Muslims live in London.”
As a result of it the sudden region’s panel consists of the largest number of scholar jurists
in comparison to the other two panels. Who can be nominated to the position of legal
expert at the Council? To be suitably trained in Sharia family law is the main requirement
if one wish to suggest his or her candidature. The scholars who work at the Council are
not lawyers in terms that they were trained in UK universities. Generally they are the
teachers or imams and, at the same time, senior scholars of Sharia law. The work at the
Council is not the main in their life. Also, there is an obligation not to work in the other
council while being a member of the Muslim Law Shariah Council UK. At each panel of
the Council, there is one lawyer or barrister who is not an expert in Muslim family law. He
or she participates in the meetings of scholars and is responsible to provide information
if Muslim scholars operate against the land law. It is also to be mentioned that at least one
woman takes a position of the member of the Council in each of three panels. There is no
any specific requirement to represent one or another Islamic school of figh. The scholar
jurists of the Council are experts in a variety of figh schools like Hanafi, Maliki, Shafii or
even Shia branch of Islam. Thus, the customers might receive opinion on the figh doctrine
to which they belong. Truth, that a vast majority of young Muslims do not follow any

701 As was noted by the members of the Sharia Council, Shia community is awakening and not without
external influence from Iran.

702 According to the last numbers, around 3 millions Muslims live in UK. 10% of London population is
Muslims what is in numbers approximately 180000.
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particular figh doctrine. According to the members of the Council, the youth just follows
what their parents prefer to follow or most frequently there is no distinct identity in terms
of figh law. Important to highlight that it is a fast disappearing tradition to follow either of
particular figh law in the West.

A variety of possible doctrinal options helps to look at the particular legal issue from
different legal perspectives what facilitates in the process of making decision in the West.
For instance, one of the traditional figh law requirement for a valid marriage is that the
guardian (wali) of a bride must participate in the ceremony. However, it is not always
possible in the West to have a possibility to ask one’s father, grandfather or brother to
become a guardian in the West. It is very probable that relatives live in the place of birth
and they have no possibility to arrive to the UK. In such cases the Council applies Hanafi
legal doctrine whereby the participation of the guardian in the marriage of adult and sound
woman is only recommended. Another example given by the members of the Council
concerns the situation when a husband disappears. According to Abu Hanifa, woman
should wait for fourteen years in order to marry another man. Shafii, Maliki and Hanbali
traditional figh law states that in such case woman should wait for a period of four years
after which she is granted a possibility to marry. There are also authoritative writings of
individual scholars who mentioned the period of six months or one year. M. Raza said that
in such cases the Council always applies the most suitable scholarly position in order not to
destroy a life of any women. Thus, the possibility to apply either of figh school or individual
scholarly opinion helps to provide services to anyone within Muslim community despite
the Islamic school to which the customer belongs and to pick the most suitable legal norm
in order to facilitate Muslims’ life in the West.

From our research becomes evident that among all the councils which operate in UK,
there are some which in all probability have more tasks than are declared on their official
programs or official Internet pages. For instance, some councils opened “divorce shops”
and their task is to sell divorces for the highest price. However, it is a far cry in comparison
to the possible threat which might be posed from some other entities. As became evident
from the conversations with ordinary Muslims and the members of the Council, there are
some Sharia councils which are influenced by foreign ideologies. Physically such councils
are in UK but ideologically they are somewhere else. There could be in the UK one or two
Sharia councils run by Wahhabis or Salafis who work in the West but dictations come
from outside the country. As a matter of fact, speaking about the Islamist infrastructure in
the West, Ayaan Hirsi Ali also gave a warning conclusion that “over the past thirty years,
a vast web of ideological institutions in the West: think tanks, media outfits, educational
centres, and Sharia councils has been set up, often with money from Gulf foundations and
individuals”’® From the point of view of M. Raza, there are many colours of Islam and
there should be an English brand of Islam in UK. “Islam will not change if it is adapted
to the social, cultural norms of behaviour peculiar to the environment where we live. The
social factor of country of residence must be always taken into account”

According to us, there are many signs to believe that Islamist ideologues strive at
spreading their message within Muslim communities in the West. The message is always

703 Ayaan Hirsi Ali, supra note, 552: 47.
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delivered both in English and in Arabic. As there are significant differences between
political Islam groups’ communications in English and in Arabic, it is highly recommended
to judge on the basis of both their word and actions.” It is very likely that some Sharia
Councils are those places where political Islam aims at achieving their purposes: to convert
non-Muslims and to instil Islamist views among local Muslims. It was recently reminded
by A. Melamed that the Muslim Brotherhood was created as a revolutionary group to
restore caliphate through education, preaching, indoctrination, and proselytization, the
process which is known as da'wa (a “call” or invitation”).” In this light, A. Hirsi insists
on the paradigm shift in Western politics with regard to the Islamists. According to her,
there is a need to focus not merely on the results of the ideological tasks as acts of violence
or terrorism, but rather to concentrate attention to the Islamist ideology and the network
of institution which is aimed at spreading that ideology.”® Instead of paying the whole
attention on the military campaigns in the Middle East or elsewhere, the domestic side of
the problem needs to be clearly reconsidered. Moreover, instead of seeking to understand
where is the red line between Islam as a religion of peace and violent terrorism, Islamist
ideology should become the object of both concern and research. It is very important to
stop calling Islamists as representatives of moderate Muslims because this is the message
that Islamists want to spread around the Western Muslims. With regard to the network
of the Sharia councils in the UK, according to us, the government must create a dialogue
with those which have no ties with Islamists. There is a number of measures which need
to be taken by Western side, for instance: a reasonable surveillance of the entities that are
potential sources of the Islamist ideology; a public discussion with Muslim communities;
clearly expressed message to the foreign governments which support Islamist activities
financially in the West; eventually, a far greater support of truly progressive Muslim leaders
in the West including the Sharia councils which have no interest to propagate Islamist
ideology. Only going in this way, the balance between Western ideals of individual liberty
and the imperatives of national security might be re-established.

In the light of terrorist acts in the world, the position towards Muslims, Islam, thus,
also towards the Sharia councils has dramatically changed in the West. If in the time of
establishment of the Council in UK the tensions came solely from Muslim community
itself, today the hostile attitudes to the Sharia councils and their presence in UK come
from the British society. As was said by M. Raza, “now our beard, colour, face, hijab, Sharia
councils became a sign of danger and suspicion: for one group of people our mosques are
the shelters for terrorists, from the point of another group, we are hiding weapons and are
educating Muslims to become extremists. One hundred people say two hundred things,
whereas our aim is only to help Muslim women who are victims of domestic violence,
abuse, and physical assault”

In all probability, as a reaction to the growing social concern and as an antidote to the
activities of some ideologically influenced councils, the new initiative aimed at bringing

704 Foreign Affairs Committee, ‘Political Islant, and the Muslim Brotherhood Review (Sixth Report of Ses-
sion 2016-17, HC 118): 23.

705 Avi Melamed, supra note, 537: 30

706 Ayaan Hirsi Ali, supra note, 552: 62.
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more clarity and transparency emerged on the scene. From 2016, ten Sharia councils came
under one umbrella which is known as “The Board of Shariah Councils UK”. The leading
figures of ten Sharia councils which joined the united body agreed to create one single
application form for the customers. Moreover, they made a request to put the names of
these ten councils on the official websites of all national Muslim organizations. As stated by
the members of the Council, “it is necessary to introduce for the Muslim community and
British society the approved Sharia councils what could bring some credibility to the work?”
At the same time, all the other councils are invited to join the club which closely cooperates
and has three-four meetings per year. In addition to this, the Board of Shariah Councils UK
discussed the idea to establish “The Court of Appeal” or “The Council of Appeal” headed
by the most respectable Muslim scholars in UK. According to M. Raza, there must be a
possibility for Muslims to challenge the decisions of one or another Sharia council in the
democratic society.

As was said, the primary function of the Muslim Law Shariah Council UK is to help
Muslim women to obtain Islamic divorce. The customers in such cases are mostly women
and only 5% of the whole number of customers regarding divorce issues are men. Men are
interested in having official divorce certificate. Additionally, the scholars of the Council
provide dispute resolutions with regard to other Islamic legal issues. For instance, the
Council suggests the services of mediation when both sides are in agreement on dealing with
any of Islamic legal issue. Thus, partly the work of the Council is covered by the Arbitration
Act of UK. Consultation on a variety of questions also is possible. If no immediate answer
can be provided, the question might be sent to the panel of legal experts. Only 20% of legal
issues are raised on the question which is not connected to the issue of Islamic divorce.
When the Council receives question regarding child custody or inheritance, the customers
are recommended to apply to English civil courts, because the Council has no power to
issue such judgments. Certainly, to mediate between spouses on any of these questions
is possible, but all legally binding decisions on these questions are covered by the English
courts. As is noted on the official Internet page of the Council, “it does not provide a parallel
judiciary service and only aims to offer a mechanism for obtaining an Islamic divorce, a
religious obligation in Islam, which is not currently obtainable through the English courts
and legal system.””"” Thus, the Council issues only one sort of document which proves the
fact of Islamic divorce or marriage. Again, the document is binding only within Muslim
community. In civil courts of UK, such documents issued by the Council have no legal
effect. In other words, Islamic marriages are not recognized by law and require a separate
civil registration. Truth, the Marriage Act 1949 determines that some religious communities
(Jews and Quakers) are not required to undertake a separate civil registration of marriage,
but it did not make specific references to Islamic or any other religions.”® According to I.
Zahalka, several mosques followed the Marriage Act, which enabled religious communities
to register a building for the purpose of marriage, a ceremony conducted in such a building
must meet several criteria to be considered valid.”® Islamic divorce issues by the Sharia

707 More information is available at: www.shariahcouncil.org (last visited 14 April, 2017)
708 The Marriage Act 1949 of England.
709 Iyad Zhalka, supra note, 221: 115.
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councils are not recognized by law. Whereas according to the Divorce Act 2002, Jewish
couples seeking divorce must first be referred to a Jewish religious courts, and only
afterwards can a civil court rule the case.”"® According to I. Zahalka, although civil court
judges do not acknowledge sharia councils’ rulings, a few do take them into account, at
times even discussing and referring to them directly.”"

Despite all the limits, Islamic divorces affect the ability of both Muslim partners to
remarry in a religious ceremony and this is popular among Muslims in the West to marry
in Islamic way. An absence of Islamic marriage contracts establishing equal rights to
terminate a marriage, what is allowed by the Sharia, is conditioned by a lack of religious-
legal knowledge. This is why educational function of the scholars of the Council is also
very important. The main thing is to provide knowledge to Muslim women that they have
a right to ask for the divorce on equal grounds. All what is need is to fix such condition in
the contract of marriage. In this way, if they become victims in the family, they may activate
such contractual provision and divorce themselves. This is the way how Muslim women
can leave a failed marriage without applying to either of council. According to M. Raza, “it
will take time to educate, to change a mental approach and concepts of the community. It
is not a revolution which could be brought over night. Rather, it is a slow process which
can took more than twenty years after which councils will probably have much less work”

One might wonder about the difference between the Council and Muslim Arbitration
Tribunal”? established in UK. At the first glance, both deal with the issues of Islamic
marriage and divorce. However, Muslim Arbitration Tribunal operates on the basis
of Arbitration Act. There is a need that both spouses would find an agreement to apply
their case to the Tribunal. Thus, the Tribunal provides a service for women seeking to
obtain an Islamic divorce by way of mutual consent (khula) of both spouses. If there is no
agreement, then the option of the arbitration is hardly possible. As in a vast majority of
cases of Islamic divorce husbands do not operate, the Muslim Arbitration Tribunal is not
a very suitable institution to seek for a solution. However, the Tribunal states that even if
there is no agreement between spouses, it can provide necessary service: “In the absence
of the consent and/or co-operation of the husband, the Tribunal can issue a declaration
that the marriage is dissolved (faskh) should the panel of experts be satisfied that the
necessary requirements are met.”’"> That means, even without a consent from both sides
the Tribunal might embark on the dispute resolution if it receives such request. Faskh is
annulment of the marriage contract and dissolution of the marital bond completely, as if
it never happened, and this can only be done by means of the verdict of scholar jurists.

710 The Divorce Act 2002 of England.

711 lyad Zhalka, supra note, 221: 127.

712 Muslim Arbitration Tribunal was established in 2007 to provide a viable alternative for the British
Muslim community seeking to resolve disputes. The Tribunal acts as an alternative dispute resolution
organization which deals with Islamic law within the context of the English legal system. The represen-
tative of The Tribunal specialize in Islamic divorce, Inheritance law, family mediation, mosque dispute
resolution. With regard to the Islamic divorce issues, the Tribunal provides a service for women seek-
ing to obtain an Islamic divorce by way of khula through the consent and co-operation of the husband.
As is said on the official Internet page, the Tribunal can issue a khula certificate within 3-4 months.

713 More information is available at www.matribunal.com (last visited 14 April, 2017).
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Among the valid grounds of faskh are: absence of husband for a particular time; husband’s
failure to provide maintenance for the family; severe abuse as physical so the other and so
forth.”"* On the same grounds, women might apply for the divorce to the Sharia Council.
If a husband agrees to divorce, women do not need to apply to the Council. In this case,
what the Council can do is to inform on the content of the document which is necessary to
sign for spouses and two witnesses. Such document with signatures perfectly complies with
the requirements of the Sharia. If there are conditions that need to be mediated before the
termination of the marriage, spouses generally address the issue to the Tribunal. Again, the
service of mediation is also suggested by the Council but it is not the main function here.
As it is evident from the comparison, as the Tribunal so the Council might be regarded as
the possible options to dissolve the marriage contract, but the Council is not a mediation or
arbitration institution because in such conditions parties agree to approve a mediator and
here the majority of cases involve only women because men disagree to negotiate.

Let’s come back to the discussion on the Muslim Law Shariah Council UK to look into
the very process of divorce cases. Divorce cases at the Council generally take a time from
three to four months. It might take far more time because of the condition which is imposed
on customers. Although there are some councils in the UK which are not interested in
questions related to civil divorce, the Muslim Law Shariah Council UK will not issue
Islamic divorce prior to civil divorce. Marriages that are performed in any Muslim country
are recognized in UK. Whereas the marriages conducted at the councils in UK are not
legally recognized. If the Council issues Islamic divorce prior to civil, thus, legal divorce,
a woman finds herself in a strange situation: she is divorced in Islam, but not according to
the state-law. As was mentioned by the members of the Council, some women even offer
money for divorcing them without having a document proving civil divorce, however, the
Council’s position is to avoid creating a conflict between laws. M. Raza explains precisely,
that: “if we issue a divorce document before legal one, a woman will be able to conduct
Islamic marriage. As this country does not recognize Islamic marriage, a number of
Muslim men used to marry with the aim to enjoy sexual life for some time and then to
break relations by pronouncing talaq. In such situations women might find themselves in a
very uncomfortable and even dangerous situations.” To obtain civil divorce can take a time
and this is why sometimes such cases at the Sharia Council might take a year or even more.

The easiest divorce cases might be resolved in four or six weeks if civil divorce are obtained
and if Muslim husbands cooperate with the Council. Sometimes, after the application to
the Council women express their wish to hold a case for a time because the family seeks
reconciliation. As stated by M. Raza, the Council can hold a case for maximum six months.
Then, if the reconciliation achieved its tasks, the case is being closed. However, such cases are
rare. As was mentioned at the Council, their experience shows that only 10% of all husbands
are realistic and tend to cooperate. These men after receiving inquiry from the Council, will
obviously communicate with us and as a result of this these cases are resolved in a quickest
way. 90% of husbands are not in favour with divorce at all and non-cooperation is the most

714 More information about the concept of fash and valid grounds for faskh is available on the internet
page of the Muslim Marriages Tribunal operating in South Africa: www.faskh.co.za (last visited April
13,2017).
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usual sign of it. How the Council deals with the cases when men do not cooperate? How the
Council tries to reach the husband by informing him about the started procedure of Islamic
divorce? Three warning letters might be sent to the husband. After the first letter when the
Council invites to provide his arguments on the question of divorce, a man has one month
to reply. If there is no reply, the second letter reaches the husband again giving one month
to reply. If again no reply, the husband receives a final letter with the warning that if he does
not tend to cooperate in the form of reply the Council after one month will dissolve the
marriage contract without informing him. There can be situation when a man replies to
the last letter by saying that he has not received any letter in previous time. Also, after the
second or the third notice, a man might come to the office and to ask for the permission
of a period for reconciliation. In such case, after the discussions with a wife, the Council is
obliged to convey such possibility as it is the requirement of the Quranic verse 4:35. After
all, the waiting of three months is aimed at the reconciliation and also to find out if the
wife is not pregnant because in such a case a man would be forced to provide all necessary
maintenance as for the woman so for a coming child. If a period for reconciliation gives no
results, then the Council dissolves the failed marriage. There are also cases when husband
agrees to divorce only if a woman fulfils a condition. Most frequently the condition is not
reasonable, for example, to pay him a huge amount of money. Such conditions are not taken
into consideration by the Council and if there is no wish to cooperate after receiving three
warning letters the Council issues Islamic divorce.

The certificate which proves the fact of Islamic divorce must be written in a form decided
by the scholarly community. None of provisions form the divine scriptures or from figh
manuals are quoted in the text of certificate. According to the members of the Council,
there is a need to put all the text in an easily understandable language because ordinary
people do not have knowledge of Islamic law. Although ordinary Muslims are aware of
the basics about the divorce and marriage requirements in Islam, generally they follow
normative message of Islam blindly. Thus, the Council puts three or four grounds of issuing
Islamic divorce. The first three are very usual in the declaration and, as a rule, the fourth is
often very individual. The first ground often is that a couple lives separately for such and
such period. According to the Quran, this is one of the reasons why divorce might be issued.
The second is that a husband is not paying maintenance since the separation or even since
the first day of marriage. The third usual ground is that all the efforts to divorce without
interference of the institutional authority failed. These three grounds to issue Islamic
divorce are based on the divine scriptures, but are written in a simple manner. Additionally,
the fourth ground which in all the cases depends on the individual circumstances always
used in combination with the first three. It might be, for instance: a wife signed that a
husband had disappeared and there is no contact with him since a long time; a husband
agreed to dedicate the case of divorce to the Council and accepts the decision; the case
of divorce is decided in the civil court; a husband used violence; a husband is addicted
to alcohol or drugs; he is not physically able to have sexual intercourse with a women;
a husband is imprisoned for more than two years or he is mentally disabled; a husband
married another woman and a woman does not want to live in such conditions when she
needs to share her husband. The certificate with a number of approved grounds is signed
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by the representative of the Council and the wife and from that time a woman is divorced
in Islamic way. Important to notice that although the British courts do not recognize such
divorce as legally binding, all Muslim countries do recognize the decision of the Council.

From all what was said we might conclude the following. Sharia councils might be
viewed as the quasi-Islamic courts that apply Islamic rules to deal with the problematic
questions facing Muslims as a result of obtaining judgments in their favour from non-
Islamic courts in the country, but not having the sanction of the Islamic Sharia. The fact
that such institutions operate in the UK under the local legal basis shows that the Sharia is
adaptable in the changing place and time. Even more, the questions on which the rulings
are issued and the basis on which the verdicts of the councils are delivered also prove the
fact of its adaptability. Of course, such Muslim social-legal institution as the Muslim Law
Shariah Council UK enforce Sharia norms solely with regard to a small number of Islamic
law issues concerning questions of Islamic family and finance law. However, the very fact
that such institutions operate in the UK since the end of the twentieth century illustrates
that statements on the incompatibility between the Sharia and Western legal values have
not much in common with reality on the ground.

6.2.3. Western statutory law and court judgments regarding Sharia

So far this chapter has been exploring the worldwide phenomenon of digital fatwas,
the methodological theory of figh for Muslim minorities in the West, Islamic institutions
operating in the UK in order to prove the core feature of adaptability of the Sharia in the
contemporary reality. Also, Western regards towards the Sharia in the West from two
perspectives were taken into consideration. From one perspective, the models of reaction
from the local society towards the Sharia normative system were explored to show the
spectre of attitudes on the question of its accommodation. From another perspective,
it was important to look into the state-made law to understand its stance towards the
accommodation of a number of practices based on the Sharia. Some examples of Western
state-made law showed that a number of religious practices based on the Sharia have
been already perfectly accommodated. However, to pretend to the status of a more
comprehensive study there is a need to study some additional themes. First, Western
statutory law regarding the Sharia needs to be taken into consideration and Greek law
example is the most appropriate case for such analysis. Second, the case-law of the Western
courts concerning the question of accommodation of religious practices of the minorities
must be also discussed here. Several judgments on the most pressing issues concerning the
Sharia practices in the West should receive particular attention.

6.2.3.1. Western statutory law and Sharia: a case of Greek law

Western statutory law accommodates a number of Sharia-based norms. This is evident
from previously enumerated examples. However, there is one unique case in the European
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legal order which serves well to show how and to what a huge extent Sharia and Islamic law
might be implemented through the state-made law in the West. Greek case is the closest
to the topic of this dissertation because Greek civil law encompasses a great part of Islamic
personal status law which serves as an instrument to resolve Muslim minority’s issues in
a particular region of Greece. The legal identity of Muslims of Western Thrace in Greece
is dependent on the historical circumstances, on the international treaties and, as a result
of that, on the actual Greek law in place. In the words of K. Tsitselikis, minority Muslims
in Western Thrace enjoy a judicial system stemming from the Ottoman legacy and the
minority protection status what enable elected three muftis examine private disputes of
inheritance and family matters regarding Muslim Greek citizens from Western Thrace.”*
All this pretend to prove not so much the adaptability of Islamic law but the extent to
which Western law is able to accommodate the other legal system or, more precisely, the
exemplary case of coexistence between Western law and Islamic law.

Islamic law as a special law is incorporated to some extent to the current Greek civil
law in order to serve as an instrument in resolving legal issues among Muslims solely in
Western Thrace. Such regulation, first of all, stems from a number of international treaties
signed in the course of XIX and early XX centuries. Thus, before talking about the current
civil law in Greece, it is worth taking a look at the legal provisions enshrined in those
international treaties which paved the way for the current legal status of Muslim minority
in Greece. At the same time, the research of Greek statutory law would be incomplete if to
consider it without paying particular attention to the relevant Greek case-law. Previously
delivered Greek court judgments require to be investigated with an attentive glance if one
wishes to reveal a paradoxical situation which at the moment of writing this dissertation
turned into a case at the European Court of Human Rights (ECHR). It is worth noting that
Greek courts have no unanimous position on the question of whether Muslims of Western
Thrace have an option to choose between Greek civil law and Islamic law or are forced to
apply Islamic personal status law through the offices of Mulftis, for instance, with regard
to the questions related to inheritance law. According to K. Tsitselikis, the obligation of
Muslims litigants to submit a case to the Mufti would amount to a discriminate division
between Greek citizens on religious grounds, contradicting to the Constitution, the
European Convention of Human rights, and other relevant international instruments.”®

To begin with international law, it is necessary to mention that four treaties have played
and still play a key role regarding Muslim minority in Greece. The long tradition of minority
protection under the watchful eye of the Great powers for Muslims in Greece dates to at
least 1881.77 Convention of Constantinople, signed in 1881, declared that Muslims along
with all other Greek citizens by birth shall enjoy equal civil and political rights. In the light
of the Article 8 of this Treaty, Greece acknowledged as heads of Muslim communities local
Muftis who managed properties, schools and other institutions.”® Later on, the Convention
of Athens signed by Greece and Turkey in 1913 declared (Article 11) that Mulftis shall
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exercise their jurisdiction among Muslims on the questions of marriage, divorce, Islamic
testaments and so forth. The same article mentioned that the Muslim parties have a right to
deliver their inheritance case to the Mufti if there is such accord between parties. Although
the legal validity of the Convention of Athens was debated arguing that later established
international agreements abolished it, important to notice that neither the Treaty of Sevres
(1920) nor the treaty of Lausanne (1923) did not regulate such issues as legal personality of
the Muslim minorities, the vakf or the Mufti. Thus, our position is favourable with Greek
courts’ stance according to which the Convention of Athens regarding private law disputes
is still valid. As K. Tsitselikis added, the later treaties on some questions have amended the
Convention of Athenes: for instance, Convention of Athens mentioned the Arch-Mufti as
the head of all muftis in Greece who was dependent on the functioning of the Sheih-ul-
Islam, the head of Ottoman Islam, which had been abolished in Turkey since the 1920s.7*

The Treaty of Sevres (1920) and the Convention of Lausanne (1923) as the most
important international agreements on the question of minority protection in both Turkey
and Greece should be regarded as inseparable parts of the broader legal framework. The
Treaty of Sevres has entered into force according to Protocol XVI of the Convention of
Lausanne. The Article 14 of the treaty of Sevres emphasized the preservation of Muslim
family law and customs in the following words: “Greece shall take all the necessary measures
to regulate Muslim affairs preserving Muslim customs, family law and personal status
aspects”. Later, at the end of Greek-Turkish war, the Lausanne conference established a new
era for the two neighbours. The Convention of Lausanne ratified the compulsory exchange
of Greek and Muslim populations from Turkey and Greece. Under the agreement made
among Greece, Turkey and Allies, the Muslims of Western Thrace and the Greek Orthodox
of Constantinople were excluded from the population exchange. The articles 37-45 of the
Convention set the legal regime regarding minorities’ rights and obligations of the states.
According to the Article 42, the Turkish Government undertakes all measures as regards
non-Muslim minorities in so far as concerns their family law or personal status permitting
the settlement of these questions in accordance with the customs of those minorities.”?
This article must be read in combination with article 45 according to which: “The rights
conferred by the provisions of the present section on the non-Muslim minorities of Turkey
will be similarly conferred by Greece on the Muslim minority in her territory””*'. Thus,
these stipulations of the Convention of Lausanne as well as the whole regulation of all the
mentioned treaties made an obligation to pass relevant national law on the questions of
Muslim minority of Western Thrace in Greece.

As was already mentioned, present Greek national legal framework regarding Muslim
minority living solely in Western Thrace’ emanates directly from international agreements
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with Turkey. To this day, Greek civil law encompasses legal provisions according to which
Muslims’ family law issues might be resolved by local muftis. As K. Tsitselikis clarified,
three muftis of Western Thrace have the right to act as a judges applying Islamic law in
the disputes of Muslims’. Here, Greek legal act 1920/1991 on Muslim Religious Servants
is particularly important. Four articles are most relevant for our research. Article 1 (b) of
the Act states the following: “In the position of the Mufti are appointed Greek citizens,
holding a diploma of a high Islamic Theological School (of Greece or abroad), or a diploma
itazet name or having served as an imam at least for a period of 10 years, and having been
distinguished for their moral and their theological proficiency and for whose there is no
obstacle for appointment as set by articles 21-23 of the code on civil servants”. Article 5
(a) is affirmative by saying that: “The Mulfti exerts in his region duties provided by the
present Act, as well the religious duties according to the Sacred Law of Islam. Appoints,
supervises and fires the Muslim religious servants, celebrates or ratifies religious marriages
between Muslims and issues legal opinions in matters related to the Sacred Law of Islam”
The Article 5 (b) must be particularly emphasised in the light of our research: “The Mufti
has jurisdiction among Muslim Greek citizens of his region in matters of marriage, divorce,
minors’ emancipation, custody, Islamic testaments ab intestate succession and as far as
these legal relations are governed by the Sacred Law of Islam”. Eventually, Article 7 of the
Act adds: “The service of Muftis is considered to be a public service. They shall correspond
in the official language of the State, in which all deeds and documents published by the
Mufti shall be written”. All these legal provisions incorporate Sharia norms into Greek civil
law providing legal ground for the Sharia courts headed by elected muftis to apply Islamic
personal status law to the issues regarding Muslim minority in Western Thrace.

Only from the first glance the question whether Muslims of Western Thrace have a right
to choose between Greek civil courts and Sharia courts headed by the Muftis could seem
meaningless. On the one hand, K. Tsitselikis is more than assured that Islamic jurisdiction
must be voluntary rather than mandatory and the judicial competence of the mufti is to
be preferential and supplementary.”** According to such approach, Muslims should be free
to choose between the civil courts and the Sharia courts headed by the local muftis. It
is hard to debate on this as the whole Western legal culture is grounded on the right to
choose. However, on the other hand, until recently, most of the Greek courts denied the
right of Muslims of Western Thrace to bring their cases before the civil courts, as they did
not want to be seen as infringing on the minority’s rights and autonomy.”” According to
a survey of Greek court judgments made by K. Tsitselikis, the overwhelming majority of
Greek courts accepts that the Mufti has exclusive jurisdiction over Thrace.” To illustrate
all this, we could take one case as an example. The case was analysed by national Greek
courts and, finally, in 2014 the application of the Greek Muslim woman was lodged with
the ECHR. The final judgment will be delivered in the end of 2018. Our task here is not
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only to describe how the case was decided by the Greek courts but also to predict the
possible argumentation and conclusions of the ECHR.

The case Molla Sali v. Greece in all probability can become a turning point in Greek
case-law in the long search of answers whether Muslim minority of Western Thrace is able
to choose where to bring their case related to personal status questions.””” The applicant,
Chatitze Molla Sali, a Greek citizen and a member of local Muslim community was born
in 1950 and lives in Greek region of Western Thrace. After her husband’s Moustafa Molla
Sali death in 2008, C. Molla Sali inherited his entire estate under the terms of a will drawn
up by her husband before a notary. A testament was written according to the Greek civil
law and after Moustafa’s death it was officially announced by the court of the first instance
of Rhodopes. The applicant C. Molla Sali declared her will to accept all what was left by
her husband. Later, in the end of 2009, two sisters of Moustafa contested the will on the
grounds that their brother had belonged to the Western Thrace Muslim community and
that all issues relating to his estate were subject to Islamic law and to the jurisdiction of the
mufti rather than to the provisions of the Greek Civil law. As expected, they based their
position on the Treaty of Sevres (1920) and the Convention of Lausanne (1923) according
to which for Muslims in Greek Western Thrace Islamic customs and Islamic religious law
must be applied. Article 14 of the Treaty of Sevres and articles 42 and 45 of the Convention
of Lausanne here serve as the basis for the arguments.

Greek national courts had no unanimous position on this case. The claims of two Muslim
sisters were dismissed at first instance and on appeal. The court of first instance of Rhodope
stated that the position of sisters was incompatible with four articles of Greek Constitution.
Namely, it was inconsistent to principle of equality (Article 4), to free development of
the personality (Article 5. 1.), non-discrimination principle (Article 2), and freedom to
religious belief (Article 13. 1.). As concluded by the court, the choice of Moustafa Molla
Sali to address to the notary and to demand to establish the testament constitute the right
prescribed by law to express the last will under the same conditions applied to the other
Greek citizens. The Court of Appeal also dismissed the claims of sisters declaring that to
express the last will to leave his entire estate to C. Molla Sali was an expression of M. Molla
Sali’s statutory right to have his estate disposed after his death under the same conditions
as other Greek citizens. However, the Court of Cassation in 2013 reversed the judgment
delivered by the court of appeal affirming that questions of inheritance within Muslim
community should be dealt with by the mufti in accordance with the rules of Islamic law.
According to the Court of Cassation the public testament made before the notary must
be considered invalid and having no legal effects as it does not comply with Islamic legal
provisions. The Court remitted the case to a different bench of the Court of Appeal for fresh
consideration. In 2015, the Court of Appeal ruled that the law applicable to the deceased’s
estate was Islamic religious law and that the public will did not produce any legal effects. In
the end, C. Molla Sali brought her case to the ECHR grounding her claims on the following
articles of the Convention: Article 6. 1. (Right to fair hearing) and Article 14 (prohibition
of discrimination). The applicant relying on the mentioned two articles, complains of the

727 All the necessary facts and information regarding the case Molla Sali v. Greece can be found on the
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application to her inheritance dispute of Islamic law rather than the ordinary civil law
applicable to all Greek citizens, despite the fact that her husband’s will was drawn up in
accordance with the provisions of the Greek Civil code. Also, the applicant complains that
she was subjected to a difference in treatment on grounds of religion. Eventually, C. Molla
Sali contends that, by applying Islamic law rather than Greek civil law to her husband’s will,
the Court of Cassation of Greece deprived her of three-quarters of her inheritance.

All in all, most probably the ECHR’s will decide the case Molla Sali v. Greece in favour
of the applicant. More precisely, it is expected that ECHR will affirm that free choice or a
right to choose is of paramount importance for Western (legal) tradition. In any case, the
Greek case proves very well that Western statutory law encompasses a number of Sharia
norms and Islamic legal rules. Moreover, it shows that the coexistence between Western
and Islamic law is possible. Of course, the Greek law case is very unique in the West, thus,
the following discussion tends to take into account more case-law examples of national and
international courts regarding one or another Sharia-based norm.

6.2.3.2. Western case-law and Sharia: freedom to religious expression

The question of the Sharia in the West is not solely the question of its adaptability. If
to regard it solely in this way, the research could pretend at best to the one-way street
study. It is imperative to realise that the question of the Sharia in the West is primarily the
question of the Western limits within which the Sharia might pretend to be adapted. The
limits are directly associated with the Western principle of freedom of religious expression.
The courts are entitled to interpret this principle in order to find a balance between the
purpose of accommodation and a number of the other Western values. It depends on the
majority of factors, including historical, whether the court of one or another state give
more reductionist or expansionist interpretations of the right to religious expression.
To show how the Western principle of freedom of religious expression is interpreted to
accommodate religious practices of minorities, we made a choice to analyse some recent
judgments of national courts of England and Canada. In this regard, we will also present
some peculiarities of the jurisprudence of the European Court of Human Rights.

The ECHRS assertion regarding Sharia in its relation to democracy and human rights is
evident from the following statement declared in one judgment. Here we are to cite the main
statement of it: “The Court considers that the sharia, which faithfully reflects the dogmas
and divine rules laid down by religion, is stable and invariable. Principles such as pluralism
in the political sphere or the constant evolution of public freedoms have no place in it. ...It is
difficult to declare one’s respect for the democracy and human rights while at the same time
supporting a regime based on shari’a, which clearly diverges from Convention values.””* Not
so much important here whether the ECHR speaks of a regime based on the Sharia or of
the Sharia itself. What really matters is a clear position towards the Sharia which first of all
consists of the Quran and Sunna of the Prophet which are the sources of religious practices
of Muslims.

728 Refah Partisi (Welfare Party) v Turkey, European Court of Human Rights (2003), Para 72.
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According to us, it is reasonable to state that Western legal values and Convention’s
spirit can hardly be regarded compatible with a number of particular aspects of historical
Sharia law as was already noticed in the Chapter Five. There is a number of Islamic legal
provisions in the field of criminal law, international law, human rights law which hardly
can be compatible with Western legal values. It was a part of the message written in the
judgment of the ECHR that such Islamic provisions particularly contradict to the Western
values. However, the conclusion of the ECHR about the inflexibility and rigidity of the
whole Sharia and about incompatibility between the whole Sharia and Western legal
values poses far more questions than it gives the answers. At least from the very idea of
development of Islam enshrined in the Islamic concept of ijtihad through which it evolves
as necessary response to the dynamic nature of human life, it is clear that it is capable to
respond effectively to the modern concepts of democracy and human rights as well.”?

According to the ECHR, the freedom of religion is one of the foundations of a democratic
society.” Freedom to change religion or belief is not subject to any limitation in the West.
Whereas freedom to manifest his or her religion or belief is subject to limitation. That
means any manifestation of religious belief which, according to the ECHR, may take the
form of worship, teaching, practice and observance,” may be balanced against the public
interest in public safety, public order, health or morals, or the protection of the rights and
freedoms of others: as long as any limitation is prescribed by law, necessary in a democratic
society, and proportionate. The core thing lies in the question of accommodation which
means the search of reasonably available alternative measures to avoid the conflict between
the freedom to religion and the other Western legal values. The ECHR and national courts
insist that specific legal tests are to be applied in the cases regarding religious beliefs
and freedom to express it. Christopher McCrudden states that the ECHR applies two
approaches to the interpretation of what constitutes an “interference” in the “manifestation”
of a religious belief: human dignity test and restrictive approach.”? According to him, it
is noticeably absent from the Islamic cases that the ECHR would identify dignity as the
basis for freedom of religion.”* While it is a disputable statement, we are to introduce such
approaches in the light of C. McCrudden’s argumentation. After that, we move on the
study of the specific cases in the courts of England and Canada, which suggest the legal
framework for resolving the conflicts.

The right to freedom of religion or belief stems from the right to human dignity which
stems from man’s ability to choose path.”** In this sense, C. McCrudden speaks in the words
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of Justice Albie Sachs of South African Constitutional Court who stated the following
thing: “The right to believe or not to believe, and to act or not to act according to his or
her beliefs or non-beliefs, is one of the key ingredients of any person’s dignity”’** Thus, the
concept of human dignity is indissociable from the religious norms according to which
pious individuals practice their religion. Religious practices emanate from the religious
sources what in Islamic case is the Sharia consisting of the Quran and Sunna of the Prophet.
Any regulation or negation of the religious practices poses the question of how far the
state can interfere with the core concept of religious person’s dignity. The question is of the
path to be followed by democratic society in order to accommodate religious communities
and, at the same time, to preserve the rule of law. In this light, the opinion of Albie Sachs
again is worth of attention: “The main problem in any open and democratic society based
on human dignity, equality and freedom is how far such democracy can and must go in
allowing members of religious communities to define for themselves which laws they will
obey and which not. Such a society can cohere only if all its participants accept that certain
basic norms and standards are binding. Accordingly, believers cannot claim an automatic
right to be exempted by their beliefs from the laws of the land. At the same time, the state
should, wherever reasonably possible, seek to avoid putting believers to extremely painful
and intensely burdensome choices of either being true to their faith or else respectful to
the law””7*¢ This situation is very similar to that one of Antigone’s dilemma into which the
ECHRSs statement on the incompatibility between the Sharia and Western legal values puts
Muslim minorities.

The ECHR stated that to be practiced by the Convention, the manifestations of one’s
religion or belief must be “worthy of respect in a democratic society and not incompatible
with human dignity”” In this statement C. McCrudden finds the dignity test, which,
according to him, “is itself not fully tested.””* If the dignity test might be the ground to
declare that, where a belief or a specific practice is considered to be inconsistent with
human dignity, it does not receive protection under the Article 9 of Convention, than the
very concept of human dignity must be more clearly formulated. However, the concept is
far from being understandable in one or several ways. It is not defined in clear terms, thus,
the ECHR and national courts are free to choose the directions of the further interpretation.
Generally speaking, the very notion of human dignity underwent significant change in
the historical path of Western civilization. It is different in Western society and in non-
Western society. Aharon Barak describes the transitional stage in the understanding of
human dignity in the West of eighteenth and nineteenth century: “The transition was
made from a person’s duties toward his creator to a person’s rights in society. It was Kant
who provided a firm basis for the ideas regarding the rationality of man and his free will.
Kant’s moral theory is divided into two parts: ethics and rights (jurisprudence). Such moral
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theory had particular influence on the understanding of the human dignity””** After World
War 1II it became a central factor in legal discourse. According to A. Barak, the right of
human dignity is seen as a framework right and a mother-right.”* The ECHR has also
held that all rights protected by the ECHR derive from the meta-principle of dignity. In
this sense, all rights should be interpreted in the light of what dignity requires. To put it
in another way, interpretation of rights enshrined in the Convention must be delivered in
the light of the concept of dignity. In this light, according to C. McCrudden, the ECHR
should be more active to apply dignity test, however, the ECHR is not always in favour to
embark on the conception of dignity in the cases of freedom of religion. C. McCrudden
regrets that the concept of dignity is not mentioned in such landmark cases as Sahin and
Refah.”" There is an opinion that because of incommensurability of rights and values
belonging to completely different orders, the religious and secular, the courts avoid to apply
proportionality analysis.

Instead of it, the Court tends to employ a more restrictive approach in the interpretation
of freedom of religion. What the scholars mean by the restrictive approach? The ECHR
interprets of what constitutes an interference in the manifestation of religious belief and in
a number of cases denies that the questioned restriction constitutes an interference because
the claimant had the opportunity to manifest the belief in circumstances other than the
one where he chose to do s0.# To illustrate this approach, we found some judgments. In
the case Kalac v Turkey, the ECHR dealt with the situation when Mr Kalac as a military
officer participated in the Suleyman sect for what the Supreme Military court stated that
he breached military discipline and infringed the principles of secularism. According
to the Government of Turkey, Mr Kalac was retired because he had adopted unlawful
fundamentalist opinions. The ECHR stated that in choosing to pursue a military career
Mr Kalac was accepting of his own accord a system of military discipline that by its very
nature implied the possibility of placing on certain limitations incapable of being imposed
on civilians.”* Thus, the court denied that state interference with the applicant’s religious
belief area was unlawful.

Another judgment was associated with the Jewish community in France. A particular
group of Jews registered their association and applied to the main body of Jewish
community to approve their right to engage in ritual slaughter under their own rules. It
was dismissed and the case reached the ECHR. According to the Court, “Since it has not
established that Jews belonging to the applicant association cannot obtain “glatt” meat,
or that the applicant association could not supply them with it by reaching an agreement
with the main body representing Jews in France, in order to be able to engage in ritual
slaughter under cover of the approval granted to the main body of community, the Court
considers that the refusal of approval complained of did not constitute an interference

739 Aharon Barak, Human Dignity: The Constitutional Value and the Constitutional Right (Cambridge:
Cambridge University Press, 2015), 26.

740 Ibid., XX.

741 Christopher McCrudden, supra note, 732: 105.

742 Ibid., 98.

743 Kalac v Turkey, European Court of Human Rights (1997), Paras 27-28.

213



with the applicant association’s right to the freedom to manifest its religion””** Those who
disagree with the mainstream position of the Court said, that the mere fact that approval
has already been granted to one religious body does not absolve the State authorities from
the obligation to give careful consideration to any later application made by other religious
body professing the same religion. Accordingly, the fact that the applicant association is
able to import “glatt” meat from Belgium does not justify in this case the conclusion that
there was no interference with the right to the freedom to practice one’s religion through
performance of the rite of ritual slaughtering; the same applies to the fact that Jews are able
to obtain of “glatt” meat, if necessary, from the few shops run by the main body of Jewish
community. Both examples provide ground for C. McCrudden to state that the ECHR
denies that the questioned restriction constitutes an interference because the claimants
had the opportunity to manifest the belief in circumstances other than the one where he
chose to do so.

Be that as it may, there is a need to move further to understand the mainstream regard
applied by the western courts with regard to freedom of religious expression and its
relation to the Western rule of law on the specific issues. For the beginning, the quotation
from the ECHR’s judgment is worth being mentioned: “While freedom of religion is in
the first place a matter of individual conscience, it also implies a freedom to manifest
one’s religion alone and in private or in community with others, in public and within the
circle of those whose faith one shares. Article 9 lists a number of forms and manifestations
which manifestation of a religious belief may take, namely, worship, teaching, practice and
observance. Nevertheless, it does not protect every act motivated or influenced by a religion
or belief... The obligation for a teacher to observe normal working hours which, he asserts,
clash with his attendance at prayers, may be compatible with the freedom of religion... as
may be the obligation requiring a motorcyclist to wear a crash helmet, which in his view is
incompatible with his religious duties”’* Following this general principle, the ECHR has
upheld necessary and proportionate restrictions on the manifestation of religion or belief
in connection with an employee’s obligations in the workplace when was found no breach
of article 9 involved in employer fining employee for unauthorized taking time off work
to attend prayers™; in the context of education when was found no breach of article 9 in
ordering teacher not to wear Islamic headscarf while teaching in order to protect religious
neutrality at school””; in the context of education in forbidding wearing Islamic headscarf
at University in order to protect principle of secularism in higher education’; in the
armed forces when was stated that the officer’s expression of beliefs lawfully restrained to
support government’s policy of secularism in the armed forces™; And in the professional
sphere when was found no violation in prosecuting pharmacists for refusing to honour
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legal obligation to supply contraceptives’. All these and the other judgments regarding the
question of religious beliefs clearly show that the ECHR deals with cases in which religious
practices grounded on the Sharia norms are always seriously taken into consideration in
order to accommodate them.

The issues of the religious practices which are based on the Sharia norms might be
found in the majority of national courts in the West. It is very interesting to explore not
only the judgments in the courts of Western countries belonging to the Convention, but
also those of America, Australia or Canada. Our final task here to explore shortly two
resent cases from England and Canada regarding the issues of religious beliefs are worth
of attention. The Supreme Court of Canada in 2012 dealt with the following question:
whether a witness who wears a niqab for religious reasons can be required to remove it
while testifying in the court? According to the Court of Canada, two rights are potentially
engaged here: the witness’s freedom of religion and the accused’s fair trial rights.””' In 2013,
the Crown Court of England dealt with the issue when a defendant refused to remove niqab
because of her religious beliefs while testifying in the court. Principles of open justice and
the adversarial trial process were to be balanced with Muslim woman’s the right to freedom
of religion. According to the court of England, the niqab has become the “elephant in the
courtroom” and the judges urgently need a statement of the law on this issue.””* At first
glance both cases are similar, however there is one fundamental difference which needs
to be highlighted here. The right to freedom of conscience and religion under Canadian
Charter (2(a)) appears to be a primary constitutional right in Canada.” As such, it appears
to be entitled to far greater weight in the balance of conflicting interests than the qualified
right of manifestation of religious belief under the Convention (article 9)**, on which the
Court of England mainly relied.

The Judge P. Murphy from the court of England claims that although there is no
statutory law on the issue at hand, three principles are to be balanced with the right to
freedom of religion in his case. The rule of law which means that the law of the land must
be the basis of all decisions taken by the Court, and that the law must apply equally to all
those who come before the Court, regardless of ethnicity, religion, or any other personal
attributes which might otherwise be the object of either prejudice or special favour; the
principles of open justice which means that criminal proceedings should be held in open
court, in public, and be open to reporting by the press; the principles of adversial trial.”
While the law permits no derogations from the principle of the rule of law, it does permit
derogations from the principles of open justice and the adversarial trial process in limited
circumstances.””® Through the Human Rights Act 1998 the Convention is applied by the
judges in England. The Court, according to the judge, must not act in a manner incompatible
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with a Convention.””” After saying this, the judge enumerates four legal requirements in
conformity with which restrictions on the qualified right of religious manifestation may
be imposed. As well-known from the Convention and the ECHR’s jurisprudence, the
restriction must be prescribed by law, must be legitimate, necessary in a democratic society
and proportionate. Due to the fact that no court in England and Wales has considered
how these restrictions should apply to the specific case as that regarding the wish of the
defendant to wear a niqab in the Court, the judge found some valuable assistance in the
case of the Supreme Court of Canada which has considered very similar issue.

In the case of the Supreme Court of Canada, a Muslim woman was the complainant in
a criminal case of sexual assault. She wished to testify while wearing her niqab. Based on
the fact that she removed her nigab for her driver’s license and said she would do so for
a security check in the airport, the preliminary inquiry judge seems to have concluded
that her beliefs were not sufficiently “strong””*® and ordered her to remove her niqab. On
appeal, the Court of Appeal of Canada held that if the witness’s freedom of religion and the
accused’s fair trial interests were both engaged on the facts and could not be reconciled,
the witness may be ordered to remove the niqab, depending on the context. The Court of
Appeal returned the matter to the preliminary inquiry judge. A Muslim woman appealed to
the Supreme Court of Canada. The majority of the Court allowed the appeal. According to
the Supreme Court, an extreme approach that would always require the witness to remove
her niqab while testifying, or one that would never do so, is untenable. “The answer lies in
a just and proportionate balance between freedom of religion and trial fairness, based on
particular case before the court. A witness who for sincere religious reasons wishes to wear
the niqab while testifying in a criminal proceedings will be required to remove it if (a) this
is necessary to prevent a serious risk to the fairness of the trial, because reasonably available
alternative measures will not prevent at risk; and (b) the salutary effects of requiring her to
remove the nigab outweighs the deleterious effects of doing s0.”7*°

The Supreme Court of Canada applied the methodological framework for identifying
and resolving rights conflicts. Accordingly, the first task is to determine whether, in the
case at hand, allowing the witness to testify in a nigab is necessary to protect her freedom
of religion. The second task is to determine whether requiring the witness to testify without
the niqab is necessary in order to protect the fairness of trial. Then, to find out whether
there are alternative measures for protecting trial fairness that would also allow the witness
to exercise her religious practice. Eventually, if there is a true conflict that cannot be
avoided, it is necessary to assess the competing harms and determine whether the salutary
effects of requiring the witness to remove the niqab (for instance, reducing the risk of a
wrongful conviction) outweighs the deleterious effects of doing so (for instance, the harm
from interfering with the witness’s sincerely held religious belief). In short, applying this
framework involves answering four questions: (a) would requiring the witness to remove
the niqab while testifying interfere with her religious freedom? (b) Would permitting
the witness to wear the nigab while testifying create a serious risk to trial fairness? (c) Is

757 The Queen v. D (R), The Crown Court at Blackfriars of England and Wales (2013), Para 24.
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there a way to accommodate both rights and avoid the conflict between them? (d) If no
accommodation is possible, do the salutary effects of requiring the witness to remove the
niqab outweighs the deleterious effects of doing s0?”® The framework is suitable to deal
with a number of issues regarding the right of freedom to religion and its relation with one
or another competing principles.

The judge P. Murphy of the Crown Court of England and Wales reminds that the
Canadian case should be treated with caution in his case because of two reasons: “first, the
case is that of prosecution witness, and while a defendant may be a witness, she is before the
case on a very different basis and occupies a more significant role in the trial. Second, the
majority’s analysis clearly treats the right to freedom of religion under the Canadian Charter
(2(a)) in a manner which corresponds to the freedom of thought, conscience and religion
under article 9 (1) of the Convention. On this approach, for the purpose of balancing the
right against any proposed limitation of the right, far greater weight must be given to the
right of freedom of religion, compared to balancing involving the right of manifestation of
religion or belief under article 9 (2). Indeed the Supreme Court of Canada seems to treat it
as equivalent to the right to a fair trial. For those reasons, while the majority opinion offers
valuable guidance, it can be applied directly to the case of the court in England.””!

In this light, the court of England starts the analysis by saying that the defendant is
not the only person whose rights and freedoms are engaged by criminal proceedings. He
puts emphasis on the rights and interest of victims, jurors and the public at large. Further,
by saying that the adversarial trial demands full openness and communication, the judge
affirms that he is firmly convinced that the wearing of the niqab necessarily hinders that
openness and communication.”> While accepting that a rule prohibiting the wearing of the
niqab in court at any stage would cause a defendant some degree of discomfort, the judge
poses the question of the comfort of others whose participation in the trial is essential
and express his point of view: “In my view, it is unfair to ask a witness to give evidence
against a defendant whom he cannot see. It is unfair to ask a juror to pass a judgment on a
person whom she cannot see. It is unfair to expect that juror to try to evaluate the evidence
given by a person whom she cannot see, deprived of an essential tool for doing so: namely,
being able to observe the demeanour of the witness; her reaction to being questioned; her
reaction to other evidence as it is given. These are not trivial or superficial invasions of the
procedure of the adversarial trial”7®

At the same time, the English judge rejects the view that the nigab is somehow
incompatible with participation in public life in England. However, the court and especially
criminal proceedings is another thing because here the ability of the jury to see that
defendant for the purposes of evaluating her evidence is crucial. As was said by the judge,
“In other areas of life, accommodations are routinely found, but the same accommodation
cannot be made at the Crown Court, both because the rule of law is engaged, and because
to do so might well involve a disproportionate allocation of court resources. For example,
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a claim to be tried before a female judge and jurors, with female court staff, and excluding
males from the public gallery would probably constitute an unlawful discrimination against
male judges, jurors, court staff and members of the public and the press”’** The conflicts
between the manifestation of one’s belief or religion and the demands of court proceedings
in many other cases are easily resolved in the practice. For instance, witnesses and jurors
may be sworn on a book appropriate to their beliefs. Also, the jurors wish to observe a
religious festival during which the Court is sitting is often accommodated. Furthermore,
the advocates are often permitted to wear a turban or full length dress while appearing
professionally in court. Thus, there exists many accommodations, however, when the
conflicts cannot be resolved, the Court must balance the right of manifestation of religion
against the interests of justice in securing a fair trial for all participants and the strong
public interest in the proper administration of criminal justice.”® Despite the absence of
the statutory law, it seems that the principles of open justice and adversial trial have more
weight if balancing them with the right of the defendant not to remove a niqab while giving
evidences in the court.

In the end, the Crown Court of England considered four principal questions to decide
whether some restrictions on the defendant’s right to wear the nigab should be imposed
for the purpose of the fair trial. Namely, basis in law, legitimacy of aim, necessity in a
democratic society and proportionality were to be considered before pronouncing the
judgment. For the first question, the Court although has noticed that there is no legal
restriction on the wearing of the nigab anywhere in the United Kingdom, however, it is well
known for the lawyers and society that such legal principles as open justice and adversarial
trial are inseparable from the criminal proceedings in the court. Thus, a proper basis in
law for restricting the wearing of the niqab in court is present. Due to the second question,
according to the judge P. Murphy, the aim must be to allow the Court in the Western country
to function fairly and effectively, and, for this reason, the aim involved in restricting the
right to wear the niqab is legitimate.”* Due to the necessity in a democratic society, the
court concluded: “no tradition or practice, whether religious or otherwise, can claim to
occupy such a privileged position that the rule of law, open justice, and the adversial trial
process are sacrificed to accommodate it. That is not a discrimination against religion. It is
a matter of upholding the rule of law in a democratic society”’*” Eventually, it was said that
there is a rational connection between the aim and the restriction which tends to maintain
the quality and fairness of the trial process. According to the final remarks of the court in
England, the defendant is free to wear the niqab during trial, but if the defendant gives
evidences, she must remove the niqab throughout testifying in the court. It was added that
the Court may use its inherent powers to do what it can to alleviate any discomfort, for
instance, by allowing the use of screens or allowing to give evidence by live link.

The task of the West is to strive at achieving accommodation of religious beliefs as
far as it does not contradict to the core principles of Western legal tradition. The right to
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have differences is protected, however, it does not mean that those differences are always
hegemonic. Not all differences are compatible with Western fundamental values and not
all barriers to their expression are arbitrary. A mere accommodation or total refusal to
accommodate religious beliefs and practices are both incompatible with Western core
principles. In this sense, the statement of the ECHR on the incompatibility between the
Sharia and the Convention’s values seems to be inaccurate and requires to be reconsidered
in the future. While there is a number of contradictions, there is no reason to consider
the whole Sharia as the source of religious practices which have already become a part
of Western societal life inconsistent with Western values written in the Convention. To
permit to put religious minorities to the position similar to that of Antigone’s dilemma
when the choice by Muslim between the Sharia and the land law has to be done is alien to
the Western tradition itself and dangerous. This is not a way which keeps on the direction
of peaceful coexistence.

6.3. Islamic law in the Middle East: a case of the Kingdom of Jordan

It is symbolic that the place where Islam was born turns to be the object of our final
section of dissertation. The question which was kept in mind by us throughout the study on
the subject of this chapter was whether Islamic law is adaptable in the contemporary time.
Internet became that space which empowered Muslim scholarly community to spread their
versions of Islamic legal interpretation in the form of fatwas. Digital fatwas turned to be
a key instrument which gave a chance for the Islamic law to start its second life. If to talk
solely about the Western community of Muslims, the concept of figh for Muslim minorities
might be the best example of how Muslim scholars and jurists successfully combined
traditional figh rules and social requirements of Muslims in the West. It might be said
that this methodological theory made Islamic law more adaptable in the life of a Muslims
in non-Muslim country. The second section concentrated attention to the Sharia in the
West. Here we showed that the Sharia is partly implemented through Islamic institutions
operating in the West as well as through the Western state legal apparatus. The case analysis
of the Muslim law Shariah Council UK showed that Islamic family law rules are applied
within Muslim community in London. Additionally, we talked about the Western case-
law and that the Sharia in the West concerns not only the question of the adaptability of
Islamic law. Rather, the Sharia practices are viewed in the limits of the Western principle of
freedom of religious expression which is to be balanced with the other Western legal values.
The study of the several judgments of courts in the West showed that one or another Sharia
based practice might be accommodated in Western social life if it does not contradict to the
core principles of Western legal tradition.

The status and role of Islamic law in the Middle East is the object of our research in
the last section of the dissertation. We agree, that to understand Islam and Islamic law as
well one necessarily needs to know the Arabs and their states.”*® Equally by chance and by

768 Frederic-Jerome Pansier, Karim Guellaty, Le droit musulman (Paris: Presses Universitaires de France,
2000), 6.

219



choice the Kingdom of Jordan and its legal system became the case for our analysis. We had
an opportunity to carry out the research in such Jordanian institutions like the University
of Jordan, the Constitutional Court of Jordan, and the Sharia Appeal Court. Nothing could
have happened without suddenly born friendship with Jordanian professor Mohammad
al-Majali who became our supervisor in the research and brother in life. Truth, two months
was too short time to gain sufficient level of Arabic language to freely read legal acts and to
conduct discussions on specific subjects. Regardless of this, our survey gave fruitful results
on the main questions of the dissertation. Additionally, we considered whether and to what
degree contemporary Jordanian law is influenced by the traditional Islamic law.

The tendency to depict Jordanian law as if it were analogical to the mere letter of
traditional Islamic law should be regarded as a nonsense. Just as the claims that it is merely
secular. It is important to note that the contemporary Jordanian law is the result of the
compromise of the supporters of Western styled state law, Islamic traditional law and
customary law. Religious scholars, the leaders of the main tribes and the state establishment
headed by the King are in agreement about the Jordanian legal system because it meets
their specific requirements. From our point of view, the compromise is the direct cause of
why modern Jordanian state remains among those little in number states in the Middle
East which is not labelled as “a failed state””® The fact that the General Fatwa Department
conducted by Islamic legal scholars is established in the Jordanian state legal system and
that the rank of the mufti of the Department is equal to the rank of the Minister in Jordan
speaks about the place Islamic law takes in Jordan.”” If one thinks that a development in
the region has reduced tribes as a source of social identity, than it is most likely that he is
not well aware of the current social fabric of Jordan. By swearing allegiance to the main
tribe of the state all tribes provide legitimacy to a ruling elite and, in return, they receive
a suitable degree of autonomy in social arena. Customary rules are accommodated in the
legal system of the state whether in written or unwritten form. The sheik of the largest tribe
in Jordan, DaifAllah al-Qulab, affirmed that the state court almost always waits until tribes
have come to an agreement among themselves before sentencing a perpetrator: if money
for the deceased is paid, the sentence will be significantly reduced.”” This is customary and
Islamic rule of diyah which means the financial compensation paid to the victim or heirs
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of a victim in the cases of murder, bodily harm or property damage.””? Thus, all the major
tribes of the Jordan keep cultivating those customary practices which are accommodated
by the state.

Our study takes into account some peculiarities of the Jordanian legal system. A number
of legal rules, including those from the Constitution, the Criminal and Civil codes, receive
our attention. It tends to prove that Jordanian legal system, while being considerably based
on Islamic legal framework, undergoes a reasonably slow and sufficiently comprehensive
shift. Before that, we tend to deliver a short introductory part about the Middle East. It
can be helpful to capture the essence of the question where this region is heading in the
twenty-first century and how the Kingdom of Jordan looks like in the whole picture of the
Middle East.

6.3.1. The Middle East today: some general remarks

The Middle East of the contemporary time is undergoing tectonic shifts. In fact, the
situation in the region can be compared with a particular historical period. One historical
comparison that comes to Richard Haass’s mind when looking at the current Middle East
is that of the Thirty Years War, the political and religious struggle fought by local forces
and outsiders alike within and across borders that decimated Europe in the seventeenth
century.’””* Very similarly to the present events on the ground, it was not primarily a
religious conflict. Although religion was the core component of identity, it had to compete
with social, political, gender, linguistic and other distinctions. As all opposing sides were
religious, the difference lied in that how they related the faith and action. Here, Peter H.
Wilson enumerated moderates and militants, saying that the latter group which saw the
conflict as a holy war became especially dangerous when began to interpret the Bible in
providential, apocalyptical terms, relating current events directly to the texts.””* Today’s
Middle East as the result of local pathologies made worse by foreign policy action and
inaction alike is the most unstable part of the world.””> One might say that this is not our
business and that the Middle East must deal with the state on the ground itself. However,
at least refugees and terrorism shows that what happens in the Middle East does not stay
in the Middle East.”

In the context when in the Middle East local identities are more based on the religion,
tribe, ideology, customs than on the nationality or state’s constitution, the role of Islamic
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religious sources receive new heights of the significance. Those who want to kill not just
those coexisting, but rather the idea of coexistence prefer literal reading of a handful of
verses to justify their atrocities. Whether these actors will make an impact on the youth
is the central question which might change the future of the region. The Middle East is
witnessing a youth boom where young people (15-24 years) make up more than a quarter
of the population.””” In their hands will be the question what role the Islamic religious law
should play in the future of the Middle East lands.

In most cases in the present Middle East, the feeling is as if Muslims are building
the plane as they fly it. Examples of Iraq, Libya, Yemen and other failed states do not need
additional explanation. In this light, rare cases of success in the Middle East need to be
taken into consideration. The Kingdom of Jordan is treated as one of the most stable states
in the Middle East. To understand the strength of the system and the role Islamic religious
law plays in the contemporary Jordan can be helpful in the search of the model exemplary
to the other Middle East states. To find out the peculiarities of the Jordanian legal system in
all probability is to realise to what extent Islamic religious law might impact the successful
states of the region. Here, the question of openness and flexibility of Islamic law in the
contemporary Muslim country is of paramount importance.

6.3.2. Constitutional system of Jordan and Sharia

Our research of the Jordanian legal system begins with the Constitution of Jordan
amended in 2016.””® The task here is not only to understand the constitutional system
but also to focus our discussion on the place Islamic law receives in the constitutional
regulation of the state. According to the Constitution (Art. 1) adopted in 1952, the Kingdom
of Jordan is a parliamentary constitutional monarchy. It is the Sunni state with the majority
of population of Muslims. The Christians today make up about 4-5% of the population.
Although Islam is prescribed as the religion of the state (Art. 2), the state guarantees
equality before the law to all people despite their race, language or religion (Art. 6 (1)). It is
striking to notice that the ground of gender here is not mentioned. It is very likely that such
clause would stand in a conflict with customary traditions and partly with a number of
Sharia rules as well. With particular regard to religion, the Constitution (Art. 14) states that
the freedom to exercise one’s rites of religions and creeds must comply with the customs
observed in the Kingdom, if such is not inconsistent with public order and morality.

Under the Jordanian Constitution the family is the basis of its society. The essence of the
society, according to the Constitutional letter, lies in three components: religion, morals and
patriotism (Art. 6 (4)). Three core elements of the society remind us the Quranic verse 4:59
which invites to obey God, the Prophet and those in authority. Patriotism signifies loyalty
to the rule of the King who is in authority in Jordan However, this is not to say that religious
minorities necessarily feel pressure in Muslim-majority country. The representatives of
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Christian community see no signs of discrimination provided by the Muslim state-law:
“Jordanian Christians have nine seats reserved to them in the House of Representatives
and are well represented in local business”””” Additionally, the Jordanian Constitution
guarantees for people all right and public freedoms including the right of the personal life
(Art. 7(2)), property rights (Art. 11)), freedom of opinion (Art. 15) and so forth.

In express terms the Jordanian Constitution states that the nation is the source of powers
(Art. 24 (1)). In the following articles it becomes evident that there are three types of
powers in Jordanian state, namely, legislative, executive and judicial. The legislative power
belongs to the Parliament which consist of the Senate and the House of Representatives,
and the King (Art. 25). The executive power is vested to the King who exercise it through
ministers (Art. 26). The judicial power is described as independent power which issues all
judgments in accordance with the law and in the name of the King (Art. 27). Although
the Constitution guarantees to the nation the status of the source of powers, the question
lies in the ways through which it can exercise. Some observers claim that after the last
constitutional amendments, the King retook all the powers in his hands and that the true
source of powers in Jordan is the King. The gradual concentration of powers in the hands
of one leader enabled to express concern that Jordanian parliamentary system was already
replaced in a presidential monarchy, a hybrid of presidential and monarchic systems.”

The order in which the Constitution speaks of the powers shows the status of it in
the constitutional system of the state. As might be predicted, the executive power takes
the first place in the order. The King plays the key role in Jordan and participates in the
formation of all three powers. In the very beginning of the Constitution it is stated that
Jordan is a hereditary monarchy (Art. 1). Hereditary transmission of political power is
more a customary tradition than the requirement of the Sharia as such in Islamic world.
N. Coulson said that the theory based on the election of the Caliph with regard to his
experience, wisdom and competence was a phenomenon of golden years of Islam which in
the time of Ummayad and Abbasid rule was replaced by the rules related to the hereditary
power.”®! Since then, it is predominant tradition in the majority of Middle East countries to
have a hereditary monarchy. According to the Jordanian constitution, the Royal title shall
pass to the holder’s eldest son. If the King has no son, then one of his brothers might be
selected as the new King (Art. 28 (a, b)). In the absence of brothers and nephews, the title
of to the Throne shall pass to the uncles and their descendants (Art. 28 (c)). The person
who takes the Throne must be of Islamic religion, mentally sound, born by a legitimate
wife, and of Muslim parents (Art. 28 (e)). The King attains his majority on the completion
of eighteen years of his age (Art. 28 (g)). Thus, after the oath given before the Parliament,
the King becomes the head of the state.
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With regard to the relation to the other powers, the King holds extra-ordinary
powers. Concerning the legislative power, he affirms the date of elections to the House of
Representatives (Art. 34 (1)). The King may dissolve as the House of Representatives so the
Senate (Art. 34 (3-4)). Important to notice that if the House of Representatives is dissolved,
the sessions of the Senate are suspended (Art. 66). The King even appoints the members
of the Senate and the Head of the Senate from among them and accepts their resignation
(Art. 36). According the newest amendment of 2016 of the Constitution, the King exercises
his powers alone in the following appointments: Crown Prince, Viceroy, Chairman and
members of the Senate, Chairman and members of the Constitutional Court, President of
the Judicial Council, Army Commander, Intelligence Chief and Director of Grendarmerie
(Art. 40 (2)). Regarding the executive power, the King has the right to appoint and dismiss
the Prime Minister and the Ministers (Art. 35) who hold the position in the Council of
Ministers with the Prime Minister as the head (Art. 41). The Prime Minister and the
Ministers might simultaneously be the members of the Parliament (Art. 52).

Regarding the legislative power, it consists of two Houses: the Senate and the House of
Representatives (Art. 62). According to the Constitution, the Senate consists of a number not
exceeding one-half of the number of the House of Representatives (Art. 63). The members
of Senate must be of the age forty years old and be one of the following classes in order to
be appointed by the King for the tem of four years: present or former Prime ministers and
ministers; former ambassadors; speakers of the Parliament houses; presidents and judges of
the Court of Cassation and of the Civil and Sharia Courts of Appeal; retired military officers
and so forth (Art. 64). Speaking about the House of Representatives, here Jordanian people
have a right to express the essence of the Constitutional statement that the nation is the
source of power. The members of the House of Representatives are elected by general, secret
and direct election (Art. 67). Important to mention that after the 2016 amendments of the
Constitution, there is no provision according to which Jordanians having two nationalities
cannot be the members of either of two Parliament houses. The House of Representatives is
elected for the term of four years and the candidates must be not less than thirty years old.
Again, the King has a right to prolong the term for a period not more than two years (Art.
68). The election should take place during the four months preceding the end of the term of
the House and if the election has not taken place in such period, the House should remain
in the office until the election of the new House (Art. 68 (2)).

Regarding the issuing of laws, the Prime Minister refers the draft of every law to the
House of Representatives which have the right to accept, amend, or reject the draft; in all
cases the draft must be referred to the Senate. To illustrate the procedure we may look at
the last legislative initiative from the cabinet of ministers. On 23th April 2017 the Jordanian
Government has approved a draft resolution repealing Article 308 of the Penal code that
allows rapists to avoid prison by marrying their victims and staying with them for five
years.”*> Now the draft needs to be ratified by the Parliament of Jordan and, if agreed, it
is to be signed by the King. No law may be promulgated unless passed by both Houses
and ratified by the King (Art. 91). If any of two Houses twice rejects the draft of any law

782 More information is available on the official page of state news agency: www.petra.gov.jo (last visited
April 20, 2017.

224


http://www.petra.gov.jo

and the other House accepts it, amended or not amended, both houses have a meeting in
a joint sitting presided over by the Speaker of the Senate to discuss the articles in dispute.
Acceptance of the draft is conditional on the issuance of the resolution of the joint House
by a two-thirds majority of the members present (Art. 92). According to the article 84 (3) of
the Constitution, if the voting is related to the Constitution or to a motion of no confidence
in the Council of Ministers or in one of the Ministers, the votes should be given by calling
the members in their names and in a loud voice. Under the letter of the Constitution of
Jordan, ten or more members of either the Senate or the House of Representatives may
propose laws. Every proposal shall be referred to the concerned committee in the House
for opinion. If the House contends to accept the proposal, it refers it to the Government for
putting it in the form of draft law, and to submit it to the House in the same session or in
the session that follows (Art. 95 (1)).

If to speak of the judicial power, the Constitution of Jordan distinguishes it into two
chapters. One is devoted to the regulation of the Constitutional Court and the other to the
judicial power. The article related to the Constitutional Court might be found before the
chapter devoted to the legislative power of the state. According to the Constitution, the
Constitutional Court which was established in June of 2012 is an independent and separate
judicial body. Alongside the pronounced independence of the institution, it is stated that
the King appoints the members of the Court including its President (Art. 58 (1)). The Court
has the constitutional obligation to declare the statement on the constitutionality of the
applicable laws and regulations. Both Houses of Parliament and the Council of Ministers
have the right to directly challenge the constitutionality of the laws (Art. 60 (1)). Also,
the parties of the case may raise the issue of the non-constitutionality and the court, if it
finds that the plea is serious, refers it to the Constitutional Court. The Court’s judgments
are final and binding on all authorities. At the same time it is stated that all the judgments
of the Court are to be issued in the name of the King (Art. 59 (1)). According to the Law
of the Constitutional Court, in addition to the responsibility of the Court to oversight the
constitutionality of the applicable laws and regulations, the Court interprets the provisions
of the Constitutions.”® The Court has this right if such is requested therefrom by a decision
issued by the Council of Ministers or by a decision taken by either House of the Parliament
by majority (Art. 59 (2)).

Apart from the Constitutional Court, the Constitution states that there are three types
of courts in Jordan: civil courts, religious courts and special courts (Art. 99). Civil courts
exercise their competences in respect of civil and criminal jurisprudence (Art. 103 (1)). Civil
Code and Penal Code of Jordan is applied in the civil courts. Matters of personal status are
specified by law and in accordance therewith fall within the sole jurisdiction of the Sharia
courts when the parties are Muslims (Art. 103 (2)). The Code of Personal Status is the law
according to which judges in Sharia courts deal with personal status issues. The matters of
personal status includes all what is family law about: marriage, divorce, custody, inheritance,
adoption and other issues. What if Sharia courts’ judges cannot find a provision in the Code
to deal with concrete legal issue? The Code of Personal Status, more concretely, the article
523 gives a clue: “What have not been mentioned in this code shall be referred to the most

783 Article 4 of The Law of the Constitutional Court. No. 15 of 2012.
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preferred rule by the Hanafi Madhhab, it is not found therein, then the court will judge
according to the most suitable Islamic juristic rules from the figh law texts”’** Important to
highlight that according to the Code of Islamic Jurisdiction providing the guidance about
the applicable law in the Sharia court, from the year of 2016 the judges might apply any of
official school of figh, whether form Sunni or Shia branch.”® Religious courts are divided
into the Sharia courts and the Tribunals of other Religious communities (Art. 104). The
Sharia courts decide cases in the following matters: matters of personal status of Muslims;
cases of blood money (diya) if the two parties are both Muslims or one of the parties is not a
Muslim and the two parties consent to that the right of jurisdiction be for the Sharia courts;
matters pertaining to Islamic endowments (Art. 105). The Article 106 states in express terms
that Jordanian Sharia courts in their jurisdiction apply the provisions of the Sharia law. By
the Sharia law, as was said, first of all the importance of the Hanafi figh law must be kept
in mind. Meanwhile the Tribunals of Religious communities are the tribunals of the non-
Muslim religious communities that have been or will be recognized by the Government
as established in Jordan (Art. 108). According to the Constitution, the Tribunals apply the
procedures and provisions related to the matters of personal status which are not considered
matters of personal status of Muslims within the jurisdiction of the Sharia courts (Art. 109
(2)). Eventually, the third type of courts, the Special courts, exercise their jurisdiction in
accordance with the provisions of the laws relevant thereto (Art. 110).

6.3.3. Customary and Islamic law in Jordanian civil and penal codes

Alongside the Constitutional regulation, our study aims at exploring some other legal
provisions from the Jordanian Penal Code and the Civil Code. Initially, we focus on the
Penal code in order to research two cases, namely, the case of honour killing and the
contested issue of pardoning rapists if they marry their victims. Here, we will see how
customary law and Sharia law is enshrined in the state-made law. Eventually, the Civil
Code, which was already discussed in Chapter Four, will be studied by taking into account
some its relationship with Hanafi figh law.

The relationship between state law, Islamic law and customs in the case of the crimes of
adultery, rape and honour killing needs to be considered here. Under the Penal Code, for the
crime of adultery one is to be imprisoned for a period from one to three years (Art (1)). If
adultery is committed while being married than the penalty is not less than two years (Art.
282 (2)). Under traditional Islamic law unlawful sexual intercourse of married person is
punished by stoning and of the unmarried person who had never consummated a marriage
- one hundred lashes.” With regard to the evidences, according to the Penal Code of

784 The Hashemite Kingdom of Jordan, Supreme Judge Department, The Code of Personal Status, No. 36,
2010.

785 The Hashemite Kingdom of Jordan, Supreme Judge Department, The Code of Islamic Jurisdiction, No.
31, 1951 with amendments made in 2016.

786 The Mukhtasar of Imam Abu’l-Husayn Ahmad Ibn Muhammad Ibn Ahmad Ibn Ja’far Ibn Hamdan
Al-Quduri, supra note, 462: 539.
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Jordan, evidences to proof adultery are catching the male and female while in action or the
judicial confession or the existence of inclusive documents which prove that the crime was
committed (Art. 283). Under the Sharia law, one can be punished for such crime if there is
a confession of accused or there are four Muslim men witnesses who might prove the fact
of the crime. Accordingly, if unlawful sexual intercourse by married or unmarried person
is committed, it is an Islamic crime of zina listed in hudud and is mentioned in the Quran
(verse 24:2). The term zina denotes all categories of sexual misconduct such as fornication,
adultery and rape i. e. the rape of the offender, not that of his victim. Few Prophetic hadith
relates to rape in the time of the Prophet. The most popular transmitted hadith indicates
the order of stoning for the rapist and no punishment for the raped. To prove such crimes
under Islamic religious law is almost impossible because of the requirements of witnessing
or of confession of the accused. Whereas, under the Jordanian state law, as we see, there is
additional stipulation which talks about inclusive documents which might prove the fact
of the crime.

With regard to the crime of rape, such crime is not separately mentioned in the Quran
but rape, as was said, belongs to the hudud crime of zina. Rapist will be punished by death
if force on the victim is proven in Sharia. The Jordanian Penal Code defines rape as a crime
against morality and public ethics and not on the bodily integrity. In terms of Jordanian
state-law, the general norm of the Penal Code states that for the sexual intercourse with a
female against her will by the use of force or threats or trick or deception is punished with
temporary imprisonment with hard labour for a period not less than ten years (Art. 292
(1)). Further, it is clarified that if one rapes a girl who did not reach fifteen years must be
punished by the death penalty (Art. 292 (2)). According to the Code, the death penalty
is the hanging of the convinced person (Art. 17(1)). Another legal provision states that
if one has sexual intercourse with a female who reached fifteen years of age and under
eighteen years, he is punished by temporary imprisonment for a period not less than five
years (Art. 294). The most controversial provision of Jordanian Penal code which somehow
connects adultery and rape is enshrined in the article 308. The article 308 (1) states that “if
a correct marriage contract is concluded between the perpetrator of rape and the victim,
any pursuit shall be stopped; if a judgment was issued in the case, execution of penalty
shall be suspended.” Further provision (Art. 308 (2)) adds: “the public prosecution shall
regain its right to reinitiate the legal action and implement the penalty if, before the passage
of three years of committing the misdemeanour; or five years of committing the felony,
such marriage ended by divorcing the woman without a legitimate cause” Very similar
provisions might be found in a number of other Muslim countries, for instance, the same
regulation is stipulated in the Lebanese code (Art. 552). Such provision is seen as partly a
sign of Sharia law and partly as reflection of customary practices in the society.

The essence lies in the problem that it is very problematic to prove the crime of rape in
legal terms. If a woman cannot prove the crime of rape, than her testimony becomes a kind
of “confession” of adultery what is punishable by state-law and everyone is aware of what
the Sharia says on such act. The rapist might provide argument that there was no force in the
sexual intercourse and if no one witnesses in the side of a woman than it becomes an issue
of a false accusation or, even worse, the question of honour of her family. In extreme cases,
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women in Jordan who report rape can be murdered in so called “honour killing”. Jordanian
lawmakers have often argued that Article 308 prevents rape victims from being outcasted
by society. Even more, the Civil Status Law of Jordan does not recognize the new-born as
“legitimate” unless there is a legal marriage contract. Usually the victims family and victim
agrees for a possibility of marriage in order to avoid the tarnishing of the victim’s reputation.
In this light, a victim afraid of the family’s decision regarding honour killing because it is
old-rooted tradition of the family to avoid any harm to reputation from society. Thus, a
victim is forced in such situation to agree having marriage without saying anything about
the issue of rape to the family. What remains in such cases for women is to make a marriage
contract with her rapist what is lawful under the article 308 of the Penal Code.

According to the figures from the Ministry of Justice, 159 rapists avoided punishment by
marrying their victims between the years of 2010 and 2013, and 300 rapes were recorded
annually one average during the same period. The feminist campaign group “Equality
Now” informed about one of the cases when a young woman (20) became pregnant after
being drugged and raped by her employer (50). According to a woman, she could not tell
her family because of family’s honour and what remained was to sign a marriage contract
with a rapist.”¥” Reacting to the societal concern, the government of Jordan on 23 April 2017
scrapped a controversial legal provision that pardons rapists if they marry their victims.
Now it should be passed by the Parliament and ratified by the King and the old-fashioned
legal provision might be removed. This is not only a legal amendment. Also it might be
seen as a sign of the further refraining from the customary norms that are incompatible
with human rights and contemporary rule of law.

Interestingly, that for a number of observers, the abolishment of the article 308 signify
a removal of a possibility to make a solution. According to them, in a number of cases
marriage permitted to avoid an honour crime. According to us, it is against the law of
the current time to justify unlawful and unhuman legal provision. The victim must be
provided necessary protection under the law and the mechanism of implementation of
law must be ensured by the state. Eventually, educational programs must be launched in
order to eliminate with the roots unlawful practices. Legislative change usually makes no
sense to the deep-rooted traditions of community in neither direction, thus, it is not likely
that a number of honour crimes would increase because of the absence of the article 308.
From one side, the community will continue to seek collective community’s or family’s
justice to restore the honour because such practices cannot be changed in a day. From
the other, legislation and legal implementation must find a way protect victim’s rights and
to implement justice as it is understandable in current time. The latter task needs to be
reached immediately by making one more step. The Penal Code is to be challenged because
it is very likely that some of its provisions justify honour crimes.

Three articles of the Penal Code of Jordan are closely related to the honour killing.
According to the Penal code (Art. 98), “Whoever commits a crime while in a state of rage
which is the result of an unjustifiable and dangerous act committed by the victim, benefits

787 More information is available: www.independent.co.uk/news/world/middle-east/jordan-repeal-law-
rapists-marry-victims-escape-punishment-loophole-men-women-a7656446.html (last visited April
20, 2017).
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from a mitigating excuse” The article 97 delivers two provisions regarding a mitigating
excuse. Firstly, if the felony is punishable by the death penalty or by life imprisonment
with hard labour or life detention, the penalty might be replaced with imprisonment for a
minimum of one year (Art. 97 (1)). Secondly, if the act constitutes any other felony, then
the penalty might be imprisonment from six months to two years (Art. 97 (2)). Eventually,
the article 340 (1) states: “Whoever surprises his wife or one of his female decedents or
ancestors or sisters in the act of adultery or in illegitimate bed and murders her immediately
or her lover or both of them or assaulted them and the assault resulted in death or injury or
harm or permanent disfiguration, he or she shell benefit from a mitigation excuse.” In the
same line, the wife who surprises her husband shall benefit from the same excuse under
the similar circumstances (Art. 340 (2)). Under these provisions, the perpetrator of honour
crime usually is imprisoned for the time from six months to one year. The issue of honour
murders has witnessed a huge debate in Jordan over the past sixteen years with activists
demanding better protection methods to spare the lives of women, including amending the
laws that offer lemency to killers. According to the supporters of movement “No Honour
in Crime’, there is an urgent need to change legal punishments and the very culture that
makes these killings possible. Human Rights Watch researchers also invites the government
of Jordan to change the Jordanian law which currently lets perpetrators of these crimes to
receive lighter sentences.”

The honour crimes is the customary concept which has nothing in common with the
Islamic law. The Resolution 1327 (2003) of the Council of Europe states that: “The Assembly
notes that whilst so-called “honour crimes” emanate from cultural and not religious roots
and are perpetrated worldwide, the majority of reported cases in Europe have been amongst
Muslims or migrant Muslim communities (although Islam itself does not support the death
penalty for honour-related misconduct)”’® That there is nothing in the Quran that permits
or sanctions honour crimes acknowledges J. Brown: “No Muslim scholar or any time, either
medieval or modern, has sanctioned a man killing his wife or sister for tarnishing her or the
family’s honour””* This is customary practice which is strongly rooted in the Arab societies.
It was shocking news in 2013 that many 15-years-old Jordanians support honour killings. In
total, 33.4% of all respondents either “agreed” or “strongly agreed” with situations depicting
honour killings.””! Knowing that 70% of the Jordanian population are under the age of 3077,
this sounds worrying. In contrast, even religious figures of the state expressed a negative
opinion towards honour killing as un-Islamic phenomenon. The Iftaa Department of the

788 More information is available at: www.hrw.org/news/2016/10/27/recorder-honor-killings-rise-jordan
(last visited April 20, 2017.

789 More information and the text of the Resolution is available at: www.assembly.coe.int/nw/xml/XRef/
Xref-XML2HTML-EN.asp?fileid=17106&lang=en (last visited April 20, 2017).

790 Jonathan Brown, Misquoting Muhammad: The Challenge and Choices of Interpreting the Prophet’s Leg-
acy (Oxford: Oneworld publications, 2014), 180.

791 More information is available at: www.cam.ac.uk/research/news/belief-that-honour-killings-are-justi-
fied-still-prevalent-among-jordans-next-generation-study-shows (last visited April 20, 2017).

792 Organization for Economic Co-operation and Development, Youth in the MENA: How to bring
them in, 2016: www.oecd.org/mena/governance/Youth-in-the-MENA-region.pdf (last visited 20 May,
2017).
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Kingdom of Jordan issued a fatwa prohibiting the murder of women in the name of family
honour. The question was posed whether so called honour crimes are Islamic. The fatwa
stipulates that it is strictly against Sharia law for anyone to kill his female relative claiming
family honour.”” In his interview the mufti at the Iftaa Department Hassan Abu Arqoub
said that Islam cherishes life and forbids the killing of any human being without a legal
justification.” With a growing pressure from society, the clauses of Penal Code which
justifies such practices will be soon abandoned.

It is to be noted that the questions regarding criminal law can be often found in the
fatwas of the General Fatwa Department of Jordan. Of course, fatwas are based on religious
norms and are non-binding. But the very fact of popularity to ask for a guidance from
religious scholars proves the significance of Islamic law in the society. Also, the fact that the
institution delivering fatwas was established within the system of state institutions proves
that the King and the government feels a social pulse very well. One more argument, albeit
historical, might be added to understand such cooperation. The classical Muslim balance of
powers was not between executive, judicial, and legislative power as is in modern states, but
rather between the government as a whole and the non-governmental forces of scholarly
community. Neither had absolute power over the law, and each institution recognized the
other’s presence and role in the system.” For N. Feldman, this balance explains why the
traditional Islamic system of governance succeeded for as long as it did.”* In the case of the
contemporary Jordan, we see how the government headed by the King accurately conduct
the course of the country making scholarly community the consisting part of the state.
Contemporary Muslim state is capable to unite actors from different realms and probably
it is its biggest strength in the age of terrorism and growing influence of political Islam,
whether of Sunni or Shia branch.

In addition to the discussion on the legal provisions of Penal Code, our attention now
should be shortly paid to the Civil Code of Jordan (1976). We have already talked on a
number of issues regarding Civil Code of Jordan in the Chapter Four and here we are to
continue it by delivering only some additional points. As in the case of Penal Code, so here
we concentrate on the question of relationship between state-made law and Islamic law in
civil law matters. Jordanian Civil Code is mainly based on French Civil Code and Ottoman
Civil Code (Mejelle), thus, it is partly influenced by Western law and by Hanafi figh law
on the basis of which the Mejelle was constructed. The Code in the beginning talks about
the hierarchy of the sources. According to the section (2), if the court find no provision in
the Civil Code it decides the case by the rules of Muslim jurisprudence “which are more
adaptable on the provisions of the Code”” It means that if a judge cannot find a suitable rule
in the positive law, then he should embark on the search of the Islamic figh rule. By “more
adaptable on the provisions of the Code”, the authors of the Code speaks of the figh law of

793 The fatwa is available: www.aliftaa.jo (last visited March 12, 2017).

794 The interviu is available: www.jordantimes.com/news/local/honour-crimes-anti-islamic---fatwa

795 A. Quraishi, The Separation of Powers in the Tradition of Muslim Governments. In Constitutionalism
in Islamic Countries: Between Upheaval and Continuity. Edited by Rainer Grote and Tilmann J. Roder
(Oxford: Oxford University Press, 2012), 63.

796 Noah Feldman, The Fall and Rise of the Islamic State (Princeton: Princeton University Press, 2008), 7.
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Hanafi branch. The Hanafi figh law was official law of Ottoman Empire the part of which
the territory of Jordan was for more than five hundred years. The Mejelle stayed in force
until the enactment of the Jordanian Civil Code. In general, the Ottoman Civil Code works
as the archetype for all codified Middle Eastern civil law and marks the necessary starting
point for the analysis of contemporary civil codes.”” The current Civil Code of Jordan not
only enumerates Hanafi law as the primary source of law if state law gives no answer. Even
more, the section (3) of the Code notes that the rules of Islamic figh might be used as the
references to understand one or another Code’s provision, its interpretation and meaning.

Further, under the Civil Code, if there is no necessary provision in the Islamic figh,
then “the principles of the Muslim Sharia” must be applied. Properly speaking, if no figh
law can be found, than the judge might search for the answer among the Sharia norms
and principles as they are expressed in the letter and spirit of the primary sources of Islam.
Then, the Civil Code goes further in providing additional sources. The section (2) states
that in the case when the judge cannot find suitable rule in the Civil Code, in Islamic figh
law and even among the Sharia norms and principles, he might take customary law for
the basis of his judgments. It is clarified that “Custom shall be general, ancient, stable,
applicable and continuous and shall not contravene the provisions of the law, public order
and morals” In reality different areas of the Jordanian state are not unique in their customs.
This is why the Code adds that “If custom is that of a certain town, it shall be applicable
in that town”. Emphasis should be put here on the personality of judge who most probably
must be aware of the customary practices of the region where he seeks be appointed as a
judge. Lastly, the Code adds that if there is no suitable custom to deal with the case at hand,
the judge should apply the rules of equity.

From the established hierarchical order of the sources we see that Islamic law as well as
customary law play extremely important roles in civil law matters. If to look at the content
of the Code, we might find that a number of sections are word by word borrowed from the
Ottoman Civil Code. Especially, the Hanafi figh maxims, which were enumerated in the
beginning of the Mejelle, find place in the Civil Code of Jordan as well. The sections (213-
240) speak in the words of the traditional figh maxims. For instance, section (222) states
that necessity excuse prohibitions; section (214) rules that the fundamental principle in
contracts is the intention and meanings and not the words and phrases; section (220) says
that custom is an arbiter whether it is general or particular and that the literal meaning shall
be discarded if that is supported by custom; section (224) establishes one more principles
by saying that “what is recognized by custom shall be like that which is stipulated”. All these
and other stipulations of Civil Code of Jordan reflect the essential role Islamic figh law
played in the construction of the Jordanian Civil Code.

As in the case with criminal law, the Civil law issues related to various contractual
issues are the object of the research of the religious scholars in Jordan. The General Fatwa
Department receives many questions regarding civil law issues. To illustrate the relationship
between state-made law and Islamic law, one fatwa and argumentation of religious scholars
related to the contract of rent need be taken into account. The questioner asked whether a
rent contract ends by the death of the lessor, and whether it is permissible for the heirs to

797 Chibli Mallat, Introduction to Middle Eastern Law (Oxford: Oxford University Press, 2007), 245.
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terminate it. The answer of the official religious scholars was the following: “A rent contract
is among the binding contracts with a specific period of rental during which none of the
contracting parties may terminate it, save with the approval of the other. Accordingly, the
death of the lessor doesn’t affect the validity of the contract because the ownership of the
rented property is transferred to his heirs, so the leassee may benefit from it in return for
paying the agreed upon sum. Ash-Shirbeeni, a Shafii scholar, said: “The validity of the
rent contract isn't nullified by the death of the contracting parties, or one of them; rather,
it continues until the specified period at which the rental ends, because it is as binding
as a sale contract.” Article (709) of the Jordan Civil Code stated, “The rent contract isn’t
nullified by the death of any of the contracting parties” Accordingly, the aforementioned
heirs don’t have the right to terminate the rent contract in question because the lessor
passed away. And Allah knows best””*® As we see, the religious scholarly community which
take a position as the complementary part of the state government connects the state law
and Islamic figh law in the way that it is seen as two sides of the