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Introduction

Through the 20th and 21st centuries, the natumanthas changed dramatically. In
recent years a wide array of new technologies Inéered the modern battlefield. Unmanned
aerial vehicles are one of the most renowned exasnflhey are increasingly being used by
many countries in the world. Changing nature of farar incented concerns about how to
increase the degree to which rules and princigi@sternational humanitarian law are respected.

The use of Unmanned Aerial Vehicles (hereinaftesnds) for the purpose of
surveillance or reconnaissance is well recogniZéerefore drones were used in many different
places of globe and for different reasons: fromf®@uhr to Kosovo and Syria. However, arming
of drones only occurred after 9/11. By then, tasrarhas not only emerged on the international
arena as phenomenon, but also as a threat to thd’'svpeace and security. Drones were
considered as one of the most reliable measurestering terrorism. Therefore, development
and subsequent resort to unmanned combat aeri@legkignificantly picked up speed.

However, the employment of this type of weapommtiated a major shift in
contemporary conduct of hostilities and militaryfaas, removing humans from the actual
battlefield more and more. Military technology Heeen advancing rapidly over the last decades
with states or private corporations inventing weapmore accurate and precise or with more
firepower than previous generations. Much publibade has centered on the legality of
unmanned aerial vehicles and the consequencesritiefy Questions such as how do drones fit
into the existing international legal frameworkden what conditions can they be deployed, how

drones attacks are carried out were, and stillrarsed.

Statement of a problem
When using unmanned combat aerial vehicles (UCAdsHrones’ (these terms

with the equal meaning will be further used intamteably), operators who sit hundreds or
thousands of kilometers away from the actual Hattteare capable of carrying out surveillance
for long periods and attacking static or movinggés with a payload attached to them and a
relatively high degree of precision. These techgiola and military capabilities, along with the
fact that pilot lives are not at risk, make thisvechnology particularly attractive to military
and security forces. Despite its military and testbgical advantages, unmanned combat aerial
vehicles — otherwise known as drones — have emegge@d major source of debate in
international humanitarian law. Concerns that haeen raised refer to the legality issues
surrounding drones. However, the legality issumistifaceted. Firstly, it refers to the status of
UCAVSs. But the main thrust of criticism focus oretproblem of drones’ use — targeted killings
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they carry out, to be specific. Scholars, humahtsi@ctivists on one hand and governments of
states on the other, have reached different coocsion the legality of targeted killings by
drones. The fact that there is no joint agreemenb @ahe applicable law under which the targeted
killings by drones should be assessed is comptigatie matter. One criticism cast on drones is
that they cause excessive civilian casualties amteecessary suffering and therefore violates
norms governing conduct of hostilities. Such aasm, however, is not unique to drone warfare
— any weapon, indiscriminately employed, can causgcceptable levels of collateral damage.
As Philip Alston — then United Nations Special Rageur on extrajudicial, summary or
arbitrary executions — noteda “missile fired from a drone is no different fromyaother
commonly used weapon, including a gun fired byldisoor a helicopter or gunship that fires
missiles. The critical legal question is the saroe dach weapon: whether its specific use
complies with IHI'Y. Other point of criticism refers to the statusdobne operators themselves.
Questions have been asked whether deviation fragulae practice when members of state
armed forces are in charge of drone strikes anértegge and to what extent. This relates to the
concern about CIA personnel conducting operatigndrbnes in foreign battlefields.

The Hague and Geneva Conventions, comprising iatiermal humanitarian law
(hereinafter IHL), provides the foundational lededmework applicable to evaluation of the
lawfulness of drones. Yet, it has constantly bebkallenged by the continuously advancing
weaponry. International humanitarian law is a camnpse between military necessity and
humanitarian considerations, but when it comes éw mlevelopments, legal uncertainty is
sometimes worrying. New technologies, UCAVs inchgjido not change existing law, but
rather must comply with it in its employment. Thoswolved in armed conflict situation,
especially those taking part in actual combat, iareneed of precise regulation or at least
interpretation of international humanitarian anteinational human rights law (hereinafter —
IHRL) to determine which conduct is lawful and winiis not, and to know their rights, duties
and responsibilities. There are still many uncaties surrounding UCAV technology and its
operations. Misunderstanding or misinterpretatibthe applicable law, to the significant extent,
contributes to creating this uncertainty. Schnottitends that there is little reason for heightened
concern as to their use. On the contrary, the tideomes may actually, in certain cases, enhance
the protection to which various persons and objestare entitled to under IHL

Other bodies of law significantly question legalitfyUCAVs and their operations -
human rights law, domestic law, use of forjtes (ad belluy etc. Thesis will confine analysis

merely to the role of humanitarian law in answeriggestions related to the conduct of

! Phillip Alston. Report of the Special RapportearExtrajudicial, Summary or Arbitrary Executionsu@y on
Targeted Killings // UN General Assembly, Doc. A/8R4/24/Add.6, 28 May 2010, paragraph 79
2 Michael N. Schmitt. Drone Attacks under the Ju®atlum And Jus in Bello: Clearing the ‘Fog of Law. 9
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hostilities. Taking into account that material tethto the topic sometimes lack objectivity, this
thesis will greatly emphasize analysis and deteation of legality of UCAVs from a purely
legal perspective disassociating from political andral evaluations. Only pertinent practical

examples will be invoked in thesis in order to sgythen the analysis.

Object of thesis
Object of this thesis is a legality of unmanned batraerial vehicles as such and its

usage within the framework of international humaman law.

Subject of thesis
Subject of thesis is the law governing armed coisfl- international humanitarian

law, jurisprudence of both national and internadlacourts and practice of states.

Aim of thesis
Thesis seeks to evaluate three-fold legality of anned combat aerial vehicles as
such, legality of their use in other states angaoasibility of operators.
In order to reach the aim the followitagsks are accomplished:
1) to provide definition and historical overview abahe technology of unmanned aerial
vehicles
2) to determine status of unmanned combat aerial ke=hand applicable law for the legality
of use of UCAVs
3) to analyze whether UCAVs in their employment adbet@ the principles governing
conduct of hostilities
4) to investigate into question how non-military pemsel give rise to difficulties as to the
status of UCAV operators

5) to evaluate states’ practice using UCAVs

The defending statement
Drone is no different from other means and methafdsarfare. It is the use of drone

that triggers the question of legality: whether tliene is employed in compliance with IHL or

not.

Methodology of thesis
In order to achieve the aim of this paper, thesthous are used:



1) Historical method is used by analyzing historicatelopment of unmanned aerial vehicles
until today.

2) Comparative method is applied to delineate diffeesrbetween UAVs themselves as well
as between UAV and other weapons, means and metfbds method is also used in
order to analyze changes in legal rules and eff#disese changes in implementation.

3) Teleological method is used by explaining purposesl essence of normative and
customary documents of international humanitarem, Iprinciples of both international
and national law.

4) Critical analysis method is invoked by identifyiagd ascertaining flaws of state practice
and legal regulation.

5) Analytical method is invoked by assessing the aunta legal rules and principles,
analyzing how it is put into practice. This methsdikewise used to make generalizations

and draw conclusions.

Structure of thesis

Thesis is divided into several parts, namely, iediciion, four substantial parts,
each being divided into smaller ones, bibliogragionclusions and the summary.

The first part of thesis commences with brief pnéggon of unmanned aerial
vehicles with the advent of as well as the techagplof drones itself. First part likewise defines
the unmanned aerial vehicles, level of autonomydetdrmines reasons of increased popularity
of this technology.

Second part of thesis present analysis of statuswwfanned aerial vehicles under
international humanitarian law. This part followp with analyzing the legality of UCAVs as
such suitability of UCAV with legal norms and priples of international humanitarian law
while assessing the legality of new weapons, maadsnethods.

Third part of thesis focuses on the way how UCAY&s deployed and used within
the framework of IHL and analyzes whether UCAVsrinly their use, breaches fundamental
rules and principles or not. First, applicable knwd related problems are designated. Following,
principles in conduct of hostilities — distinctigoroportionality, necessity, and precaution — are
carefully analyzed through the lens of UCAVs usd&fates practice is invoked to better depict
implementation of IHL in reality.

Fourth, and the last, part of thesis base itsyaislbn third aspect of legality of
UCAVS, namely — its operators. After short introtioie about drone operators it turns towards

examining the surrounding problems of the issue.



1. Understanding UAVs: development, definition and cheacteristics
1.1. The emergence of UAV technology and its modern apphtion

Unmanned aerial vehicles are not a unique teclgyclothey were often deployed
throughout history. Evolution of pilotless aeriaicaafts indicates that they were born out of war
and were basically used in war. Even since theranifestation of this idea into a reality, these
have been weapons of war. The military practicasafig drones in war is not new. It traces all
the way back to the 19th century when contempofarstrian empire tried to conquer Italy, in
particular the city of Venice by using unmannedidmis to remotely fly over the city and
bombard it. The first aircrafts of pilotless nature were bsibon after World War | has ended.
On September 12, 1916, the Hewitt-Sperry Automatiplane, otherwise known as the "flying
bomb" made its first flight demonstrating the casticef an unmanned aircraftThe U.S.
military first began researching and using unmanaedal vehicles in 19£7 Anticipating the
military advantage to be gained from it, the arrhyhe United States hired scientists to build an
‘aerial torpedo’ which in turn resulted in the Kathg Bug - the earliest predecessor to present
day cruise missilés But it never has been exposed to the battlefield their impact to the
warfare was rather minimal.

During the interwar period, the British and Amerncgovernments continued to
show interest in developing pilotless target aitcaad kept experimenting with radio controlled
aircraft. Queen Bee, radio-controlled plane was one ofptfoeninent examples by that time,
being manufactures by Briti$hThe first attempt to produce drones on a largéesimok place in
1930s, by a British national, Reginald Denny, whoved to the United States and created an
initial, low-cost remote control aircrdftHe started a company “Radioplane Company” aret aft
10 years of experimenting and successful demorstrad the US Army signed a contract under
which manufacturing of remotely piloted airplaneghwthe purpose of targeting anti-aircraft
weapons has begun. Throughout the Second World B&rmy‘'s company produced and sold
nearly fifteen thousand drones — or ,Dennymitess-the United States arrtfy But it wasn't

3 RPAV: Remote Piloted Aerial Vehicles. Aviation aAdromodelling-Interdependent Evolutions and Higeri
* Lee Pearson. Developing the Flying Bomb // Engyettia of World Aircraft (2004): History.navy. Navair
Systems Command, 4 September 2004 [http://www tyistavy.mil/download/ww1-10.pdf]
® Amy Roberts. By the numbers: drones // CNN Neway?3, 2013
® http://www.daviddarling.info/encyclopedia/K/Ketieg_Bug.html
" Captain L. S. Howeth. History of Communicationgdftonics in the United States Navy // United State
Government Printing Office, Washington: 1963, p9 47
® The Queen of Bees // Light Aviation Journal, J20&2
° CTIE: Reginald Denny (1891-1967), The “DennyplafieRPAV: Remote Piloted Aerial Vehicles. Aviatiand
ﬁ)eromodelling—lnterdependent Evolutions and Histeyio4 July 2003

Ibid.



until the outbreak of the Second World War that anned aircrafts would be produced on a
mass scale.

After World War Il unmanned aerial aircrafts wererneasingly employed. The
success of drones as targets led to their usettier missions. Desire for pilotless flying drones
was born from fears of human pilots being captunedhot down while conducting intelligence
missions over hostile territories. In around 1950amanned vehicles were deployed for
surveillance and espionage Unmanned flying vehicles, too, proved to be sasfid for
aerospace reconnaissance, decoy and target ressamee purposes. During 1960s and 1970s
the army of the United States successfully spied emllected vital information on North
Vietnam, Communist China, and North Korea. Humarusty risks and geopolitical strategic
interest being on the scale, the United Statesentett that unmanned aircraft is sophisticated
enough to conduct its missions without being natibg the enemy. By the time, they were not
yet used for combat purposes — with the small ei@mepf Israet* — because of the opposition
of military commanders and the fear of technologizacertainty. Unmanned combat aerial
vehicles (UCAV) have not come into popularity urttié 1980%’.

At the end of 28 century, the digital revolution radically changi& unmanned
vehicles and their use. It stimulated progressomputing processing power, sensor technology
and satellite communications. Perhaps most notéyport began the transition from strictly
flying reconnaissance vehicles to fully militarizettones. All these improvements were
indispensable for the major evolution in the indefence and employability of the unmanned
vehicles®. Moreover, attacks of September 2001 in the Unitades significantly impacted the
proliferation of drones as a key counterinsurgetoo}>. Since then, usage of drones for strikes
was a leading and most prominent measure to dimi@gorist network capabilities or deter
them from planning, abetting and conducting fuassaults.

The first known case in modern times of use ofdtane by the United States was
in Afghanistan in November 2001. Hellfire missilasvlaunched in order to kill then Al-Qaeda
leader Mohamed Até}. Since then, drones have been widely employedoth bonventional

military operations, such as those in fracand in a counter-terrorism or counter-insurgency

X' M. Arjomandi. Classification of unmanned aeriahiges // University of Adelaide, Australia, 2046,5— 6
12 During the 1980s, the Israeli air force succe$siuded UAVS to detect, and draw fire from, Syréamii-aircraft
batteries, allowing manned jets to then removetiheat. The very first drone pioneered by Isra¢bsidack in
1970, first making widespread use of them to manitmop movements in its 1982 invasion of Lebanon.
13 Brendan Gogarty, I. Robinson, Unmanned VehiclegRabooted) History, Background and Current Statee®
ﬁrt /l Journal of Law, Information and Science, V21(2), 2011-2012, p. 5

Ibid.
!> Rob Blackhurst. The air force men who fly droneé\fghanistan by remote control // Telegraph News
'8 Khaled Dawoud. Obituary: Mohammed Atef // The Giian News, 19 November 2001
17 Us admits using drones over Iraq // BBC, Octote2@02



mode, as in Yeméfiand Somali#. The United States deployed armed unmanned vshicle
Libya, during the Libyan Revolution in 2011.

Nowadays drones no longer perform only intelligensrveillance, and
reconnaissance (ISR) missions, although this stithains their predominant functfdn The
range of activities in which unarmed drones maysed is considerably wide. They can be even
used for very simple daily tasks such as assedsiilding damage and monitoring crops or
livestock’. Drones are helpful in serving a range of civiliurposes — to help detect fires and
gather vitally important information for relief mannel working in areas affected by natural
disasters as was the case in Japan in 20ptoviding assistance during search and rescue
operation&’. Australia is known as a proper example in usiranés for governmental purposes,
in particular contributing to effective border cait’. Moreover, the United Kingdom
Government established drone program under which/¢JAre planned to alleviate human
police officers in detaining suspects, monitor psbdrs, collect information about acts of
vandalism, littering® or ensuring crowd's securfty

It is believed that about 40 countries now havendrtechnology, and nations
seeking to arm drones with missiles include IsrReissia, Turkey, China, India, Iran, Britain
and Franc¥. Interesting fact is that also non-state groupsef@mple Hezbollah, are interested
in purchasing UAVE. The world’s biggest international body — the @ditNations — has
likewise taken part in using drones. Previouslyirdu2011 presidential election in Democratic
Republic of Congo, Belgium by the United Nationssvesked to send four UAVSs to ensure the
security’. Other examples include the European-led missio@ihad or Lebanon with France’s
and Ireland’s contribution as w&ll In March 2013 the UN Security Council authorizkd use
of the very first unarmed drones on a trial basigast Congo under the aegis of MONUSCO

'8 Assassination by remote control / The Econorhlsiyember 5, 2002.

¥ Mary E. O’Connell. ‘Remarks: The resort to dronesler international law’ // Denver Journal of Imational
Law and Policy 585, 2010-2011, p. 587 — 588.

20 peter Maurer. The use of armed drones must cowiftiylaws, Interview

21 jasmine Henrigues. Unmanned Aerial Vehicles (UAMNes for Military and Civilian Use // Centre for
Research and Globalisation, 2014 [http://www.globsgarch.ca/unmanned-aerial-vehicles-uav-dronesiildary-
and-civilian-use/5374666]

2 3aira Syed. Drone Markets Target Asia for GrowBBC News, 16 February 2012

23 peter Maurer. The use of armed drones must cowiftylaws // Resource Centre of the Internationair@nittee
of Red Cross, Interview, 2013

24 Ari Sharp. Unmanned aircraft could soon patrodess // The Age, 6 April 2010

% David Hambling. Future Police: Meet the UK’s ArmRdbot Drones // Wired News, 10 February 2010

% Stephen Graham, Olympics 2012 Security: Welconmstkdown London // The Guardian News, March 2012
%" Phillip Alston. Study on targeted killings, paragh 85

8|, Kershner. Israel Shoots Down Drone Possiblyt BgrHezbollah // The New York Times News, 04-253:20
% The UN’s Use of Unmanned Aerial Vehicles in therideratic Republic of the Congo: U.S. Support and
Potential Foreign Policy Advantages // Report bit&aNorld Campaign, 2013

%0 Report by Better World Campaign
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peacekeeping missidhwith a role to protect of UN peacekeeping forcesl aCongolese
civilians®.

Drones’ role in military context is increasinglydaoontinuously expanding. Only a
small number of countries currently possess arm&d'dJ Israel and the United States and the
pioneers of an employment of modern combat URVBor example, UAVs make up more than
40 per cent of U.S. Department of Defense airdleé’®®. Reportedly, UK has conducted attacks
using drone¥. It is alongside asserted that China, Iran argt Have introduced, or be planning
to introduce, armed UAVSs into service.

Combat drones — or UCAVs — are being used for anylippurposes and engages
into fulfilling military functions. Armed unmannedehicles can both be used for offense and
defense objectivéS Drones with military purpose (combat drones) garrrange of explosive
ordnance, including bombs and missiles. The ordmatmmbines the blast, fragmentation,
penetration and incendiary effects to injure orp@ople and damage or destroy objects.

As it was already declared, armed unmanned vehane intensively deployed in
the counter-terrorism operations. For example, drdrenes conduct strikes against members of
Al-Qaeda, Taliban and other terrorist organizationsnsurgency groups. But there are also
other reasons why drones and especially combat ame®n the peak of popularity between
states. Drones have many features that make thera attmactable than other vehicles. First
feature is that drones excel other aerial vehiclegsrms of its costs. In other words, drones are
cheaper to operate than helicopters. O’Connellrssirones are 30 times less than [the cost of]
a fighter jet®’. In terms of plain human considerations, dronessess an obvious strength being
capable of operating for 24 hours and never getiumgry, tired or disobeying orders. Gogarty,
for instance, suggests that popularity of drones determined by increased commercial access
to know-how of technology, meaning that much of tbehnology used in the construction of
UAVs is available on the open market

UAVs represent not only flexible and cheap instratnéut a multifunction and
efficient means of combat, as such. Countries @émaploy combat drones diminish the risk

losing human lives. UCAVs may “reach places grourmbps would have great difficulty

3L UN uses drones in Eastern Congo // Global Polmyf, 5 December 2013

%2 UN launches unmanned surveillance aircraft toebgitotect civilians in vast DR Congo // United iWas News
Centre, 3 December 2013

% Edward Wong, Hacking U.S. Secrets, China PusheBriones // New York Times, 20 September 2013

% Rob Blackhurst. The air force men who fly dromegfghanistan by remote control // Telegraph News

% Indeed, the United Kingdom has been conductirigaleReaper drone strikes in Afghanistan for some tiThe
Guardian News [http://www.theguardian.com/world/2@pr/25/uk-controlling-drones-afghanistan-britain]

% Mary E. O’Connell. ‘Remarks: The resort to dronesler international law’ / Denver Journal of Imational
Law and Policy 585, 2010-2011, p. 587 — 588.

3" M. E. O’Connell. Unlawful killing with combat dr@s a case study of Pakistan, 2004-2009 // NotreeDlzaw
School Legal Studies, 2010

% Gogarty, Robinson, p. 7
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reaching®®. Drones are controlled by a crew which consistsaafrone pilot and a payload
operator who are supported by a team of signalsimadery intelligence analyéfs These
people may be located hundreds or thousands omkilers away from the intended target,
allowing to be physically absent from the place whthe UAV is deployed. Mountainous,
rugged landscapes, extremely susceptible for ba@ps and guerilla tactics in Afghanistan or
Pakistan creates a hotbed for Al-Qaeda militantertqulf their opponents into a treacherous
battlefield’. In conditions like these, it is very dangerousetaploy ground troops or even
manned aerial vehicles and therefore, drones s&s\@ perfect measure to cope up with such
difficulties. Drones are considered to be ‘forceltipliers’ of their capacity to soldiers and other
operatives on the ground, in cooperation with themmonitor and supplement operation of the
latter. This provides soldiers and other operatiil a capability to have a much wider view of
the battlefield or to inspect possible thréat8y virtue of both sophisticated sensors and an
increased ability to stay airborne for extendedqoky;, they can track suspected vehicles and
human at night and through cloud3he real advantage, <...> that the Predator bringsnad
or unarmed, is the fact that it's persistent. titger the target area for long periods of titfie
Intelligence information collected and the vide@&dgootage about the movements of a suspect
to commanders on the ground allows illuminatingyéss for possible attacKs Verification of
the nature of a target before striking it diministiee likelihood of mistaken attacks as well as
assessments of the likely collateral damage tdimng and civilian objects. Such feature has
been lauded by military command&rs

One of the preferred strategies used by terroisste mingle with civilians as a
shield thinking that this will cause confusion agidcourage opponents from launching drone
attack. As deterrence to this, precision-guidedpgea that are attached to a drone increase the
accuracy of strikes and subsequently help operavonsinimize collateral damagfe Therefore,
as K. Anderson asserts, drones can be as a stgpd®wore humanitarian warfare where the

collated damage is minimized and precision is extf(ir

%9 M. E. O’Connell. Unlawful killing with combat dr@s a case study of Pakistan, 2004-2009

9 Nathalie Weizmann. Remotely Piloted Aircraft anternational Law // The International Committeettaf Red

Cross, 2013, p. 34

*1bid

2 Gogarty, Robinson, p. 6

“3 Eric Schmitt. Threats and responses: The Batlikfi¢.S. Would Use Drones To Attack Iragi Targétséw

York Times, 6 November 2002

“\Weizmann. Remotely Piloted Aircraft and InternagibLaw, p. 34

;‘Z Sarah Kreps, Micah Zenko. The drone invasion lees lyreatly exaggerated // Foreign Policy, Marct420
Ibid.

4" Kenneth Anderson. Targeted Killing in U.S. Stratagd Law // Brookings Institution, Georgetown Usnisity

Law Centre, 2009.
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1.2. Definition of unmanned aerial vehicle

The universally accepted definition of unmannedahe/ehicle does not exist in
legal literature bearing in mind it is a relativelgw term. Despite this, unmanned aerial vehicles
possess certain features which can depict a definiynmanned aerial vehicles use an acronym
UAV. According to the most popular understandingmanned aerial vehiclelbes not carry a
human operator, uses aerodynamic forces to provel@cle lift, can fly autonomously or be
piloted remotely, can be expendable or recoverahled can carry a lethal or nonlethal
payload *®. It has to be noted that drones which are empleyetiextensively used for military
purposes in the literature are named as unmanmabtataaerial vehicles (UCAVS). Referring to
the provided definition of UAV, it was mentionedathdrones may carry a lethal or non-lethal
payload. Thus respectively, drones are categoiizetimed (combat) and unarmed drones. This
is the most popular and meaningful classificatibalrones. UAVs likewise differ from ballistic
or semi-ballistic vehicles, cruise missiles andllary projectile$®. Manual on International Law
Applicable to Air and Missile Warfare (hereinafteHPCR Manual) also differentiates between
combat and non-combat UAVs. The former is consdlexe ‘Uinmanned aircraft of any size
which does not carry a weapon and which cannotrebrt weapot®. HPCR Manual, on the
other side, defined UCAV asath unmanned aerial military aircraft of any sizeigfhcarries
and launches a weapon, or which can use on-boarldnt@ogy to direct such a weapon to a
target’>’. According to the military and associated termstidhary issued by the U.S.
Department of Defensg definition of UAV almost concur. Each and evefytlese segments of
definitions provided arguably overlap. At the satinge, it is evident that UAVs main feature is
absence of pilot in the aircradt

Though, UAV is also known as remotely piloted aftr(RPA) due to their
prominent characteristic of being controlled frondistance. The acronym UAV in some cases
has even been expanded to UAVS which stands forddned Aircraft Vehicle System, having
in mind that drones comprise the entire systemumgidoase from which it is launched, operators
sitting in the owner state of a drone and accesisetsatellite networks in order to transfer data

The International Committee of the Red Cross hae ahlled a military drone as a remote

“8 The Free Dictionary [http://www.thefreedictionarym/Unmanned+Aerial+Vehicle]

“9 Office of the Secretary of Defense of the Unit¢at@ of America, Unmanned Aircraft Systems Roadmap
2005-2030, 4 August 2005, p. 1

* HPCR Manual, rule 1 (d)

*LHPCR Manual, rule 1 (ee)

2 Thereby an unmanned aerial vehicle ‘does not aityman operator [but] flies autonomously or gitbt
remotely and can carry a lethal or non-lethal pagio

%3 petra Ochmannova. Unmanned Aerial Vehicles and afafwmed Conflict Implications // Czech Yearbook o
Public & Private International Law, Vol. 2, 2011

** Gogarty and Robinson, Unmanned Vehicles: A (Re)atlistory, p. 2
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controlled weapon system However, term UAV is widely used and became pathe modern
lexicon.

Therefore a huge variety of terms exist addressifg/s: ‘RPAs’, ‘UAVS’,
‘UCAVsS’ and ‘drones’ as it most commonly known. lRamnalyzes and focuses on military
drones and the question of their legality withie fpurview of the international humanitarian
law. Term ‘UCAV’ is the most accurate for this page therefore it will be mainly and
constantly used throughout the paper. Term ‘drowbgn used, will refer to the UCAV, since it

has the same meaning.

1.3. Level of autonomy

If looked into the term UAV, it is, however, thevid of autonomy granted for
unmanned vehicle is not entirely clear. This quesis very relevant having in mind the fact that
current development of drones is not limited tosth@ontrolled by a human only as more and
more autonomy is being conferred to drones.

UAVs are categorized into fully autonomous and santonomous. UAV term
may include both types. Regardless, differencesvdmt them shall be taken into account.
Perhaps the most important distinguishing featarthé degree to which an UAV can operate
without human control and direction. A semi-autolmoi vehicle is different from a fully
autonomou®. For a semi-autonomous UAV to function, it needlbe initially employed and
subsequently controlled by a human operator. Huaperator still monitors the actions of the
unmanned vehicle. Even though a drone is operated & distance of thousands of miles, a
controller in the final phase makes a final decistmncerning certain actions — for example,
whether to launch an attack or to refrain fronsi-¢called ‘human vetd®), etc. Yet, on routinely
conducted functions such as navigation or monigpdperations, semi-autonomous UAV faces
no difficulties to operate in individual mani&rOn the contrary, fully autonomous systems
(automated sentry guns, anti-vehicle landmines}tegeones that areable to function in a self-
contained and independent manner although its eynpémt may initially be deployed or
directed by a human operatdf. Such systems are alternatively dubbed ‘self-guine®.
According to the code they are set to follow, thegsems independently will identify and place
a fire onto a specific type of target without im@ntion of a human being. Self-autonomous

%5 International Humanitarian Law and the challengfesontemporary armed conflicts, Report prepareitién31st
International Conference Of The Red Cross And Rexséent // Geneva, ICRC, 2011, p. 39
% petra Ochmannova, p. 145
2; John Keller. The time has come for military growobots // Military & Aerospace Electronics, 20(8D10.
Ibid.
% International Humanitarian Law and the challengfesontemporary armed conflicts, p. 39
% United States Department of Defense, Autonomy @apn Systems, Directive 3000.09, November 2, 2012
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vehicle can accept new information and react adeglgl This system, though, is deemed to be
sensitive. The main reason is a strong link betwien intelligence of the system and the
autonomy with which it can operéte

In reality the differences between fully autonomasd semi-autonomous are
blurred. The distinction of semi-autonomous andaomous depends, among others, on the
frequency of the interaction of the operator, tbkerince of the vehicle for environmental
uncertainty and its level of assertiverféss

As it was mentioned above, the issue of increaewgl of autonomy of drones is a
question of growing importance because it raisedlemges to the law of armed conflicts. In this
paper, lethal — or ‘combat’ — drones will be in theefront of analysis, therefore it is meaningful
to establish to which extent they are autonomous © the increasing level of independence,
UCAVs in general are often referred to ‘autonomeesicles’. Indeed, modern drones may
function without direct human intervention by vetwf technology platforms and artificial
intelligencé®. However, modern UACVs are all controlled to omgrke or another. It should be
noted that no military drone, as of now, is capalleoperate independently to full extent.

Therefore, UCAVs are rather semi-autonomous vesitian fully autonomoi$

2. Legality of unmanned aerial vehicles as such

In this section, by examining the principles andes of IHL, main question
whether the combat dromper seis legal under international humanitarian law Ww#l answered.
While discussing use of UAV as a weapon, the follgaquestions might be raised. Are these
weapons, regardless of their use, illegal? Areettmmventions or treaties that ban or limit
certain armed combat unmanned vehicles? How abeytdyload that these weapons carry? All
these questions raise specific legal concerns. étend suggests that the rise of drones highlight
interesting legal issue concerning to the dronemmtelves to which comparatively little
attention has been p&fd Before starting a discussion regards their légalhe legal status of
drones within the existing international legal fleamork needs to be determined. The question

whether the IHL is applicable and whether reviewg @ be exercised for armed unmanned

®1 Gogarty, Robinson, p. 5

®2W. C. Marra and S. K. McNeil, Understanding ‘tbep’: Regulating the next generation of war macsitte
Harvard Journal of Law & Public Policy 1139, 20p3,1144.

%3 Gogarty, Robinson, p. 5

% bid.

® |an Henderson. International Law Concerning theustand Marking of Remotely Piloted Aircraft //iver
Journal of International Law and Policy, Vol. 3%.M}, 2011, p. 1
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vehicles will be analyzed. Second subsection iscdéed] to analysis on material scope of review

of new weapons, means and methods of warfare.

2.1. Legal status of Unmanned Combat Aerial Vehicle

Currently, numbers of drones originally intended fotelligence gathering and
surveillance are equipped with missiles and capalblengaging into target execution. For
example, the drone Predator is armed with two igaeted AGM-114 Hellfire missilé8 and
the MQ-9 Reaper possess a suite of four HellfirssitéS’. Therefore it is of significant
importance to distinguish between vehicles itseifl ahe payload it carries because they
accordingly inflict different consequences.

According to the Manual on International Law apahte to air and missile
warfare, UAVs fly self-propelled and unmanned, wiltle primary role to use lethal force and
destroy targets chosen prior to their lafichn this case, one may do a reasonable comparison
to a weapon, such as a missile. But a purpose adnabat drone is redeployment. It is not
designed to be only used once, contrary to theiless$NATO drew a line of distinction saying
that “pallistic or semi-ballistic vehicles, cruise migsi| and artillery projectiles are not
considered unmanned aerial vehi¢®s This, in opinion of Boothby, indicates a distioct
between the missile itself and UCAV as a carrieplatform for a certain type of weap@n

The legal status of UCAVs is brought into questigrthe 1988 Intermediate-range
Nuclear Force Treafy agreed upon by the United States and the SoviemUwhich prohibits
launching ground-launched cruise missiles. In casground-launched UCAV would be
developed so as not to be expected to return te, litasould be considered a cruise missile and
therefore prohibited by this treaty. But as of nowrrently projected UCAVs have flight profiles
that preclude them from being characterized asserunissile¥. Military commanders,
agreeably, point out that UCAVs as such are agtualicrafts and not missiles, due to their
design, flight profiles and recoverabilify But if the UCAV itself is a carrier of a missilthe
UCAV itself has to fall into another category.

% United States Air Force, Factsheet - MQ-1B Preg@® July 2010

¢ United States Air Force, Factsheet - MQ-9 Reap@August 2010

® HPCR Manual, rule 1(z).

% Basic terminological document NATO APP6, 2010

" Bill Boothby. The Law Relating to Unmanned Aeféhicles, Unmanned Combat Air Vehicles and Inteltige
Gathering from the Air // Humanitéare Informationssften, 2011, p. 82

" Treaty Between The United States Of America And Tmion Of Soviet Socialist Republics On The Eliation
Of Their Intermediate-Range And Shorter-Range Néssisigned in Washington 1987, ratified and etémto
force in 1988

2 Anthony J. LazarskiLegal Implications of the Uninhabited Combat Aekighicle’ // Aerospace Power Journal,
2002

3 |an Henderson, p. 2-3
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UCAVs are subject to a controlled landing and tdlse@s well as multiple
deployments and thus share indisputable similartbeaircrafts. Chicago Convention determines
that aircrafts used in military services are coemsed state aircrafts, despite the fact that they
carry weaponé. No further requirements are specified in the &picConvention for an aircraft
to have the status of a state aircraft. Aircrafirspant to HPCR Manual, isafly vehicle —
whether manned or unmanned — that can derive stppdhne atmosphere from the reactions of
the air’™. Furthermore, state aircraft is mearany aircraft owned or used by a State serving
exclusively non-commercial government functiGhs

It is of big importance to determine, whether andrés a state aircraft or a civilian
one. Article 3 of the Chicago Convention expressemewhat ambiguous legal position.
However, Henderson contends thathtther an aircraft is, for the purposes of the dalgo
Convention, a state or civil aircraft, it is theage of the aircraft in question [that] is the
determining criteriof’”.

It is said that merely the ability to deploy weapadoes not qualify for military
aircraft. HPCR Manual states that the following @itions has to be fulfilled, in order a UCAV
to be deemed as military aircrafoperated by the armed forces of a State; beariegntiiitary
markings of that State; commanded by a memberedditimed forces; and controlled, manned or
pre-programmed by a crew subject to regular armextds discipling’®. These criteria are
somewhat reminiscent of criteria for obtaining cataimt status. Whether they actually launch a
weapon or are unarmed does not change their statonglitary aircratft.

Of course, many different situations may occurplaing technical peculiarities of
a drone or pertinent circumstances in a battlefvdét in turn could change the characteristic
and accordingly a status of a UCAV. But in genetll AVs should be considered military state
aircrafts®. In cases of doubt, assessment of the status 8MdGhould be carried on a case-by-
case basis.

Contrary to the popular thinking that drones aeapons, drones are not weapons
themselves. Weapons are a possible addition toedrddAV as a platform for the specific
weapon does not raise legal issues with respettietdegality, becausecbmbat drones do not
cause specific outcome of a weapon’s action thems&l Hence, armament attached to UCAV

and the way how it is used triggers an issue ddliBg

" Article 3(b), Chicago Convention on Internatiof@ivil Aviation / Chicago, 7 December 1944

S HPCR Manual, rule 1(d)

" HPCR Manual, rule 1 (cc)

" |an Henderson, p. 3

8 HPCR Manual, rule 1(x)

" |an Henderson, p. 4

8 Sebastian Wuschka. The Use of Combat Drones ireBu€onflicts — A Legal Issue or a Political Prel? //
Goettingen Journal of International Law, Vol. 3120p. 895
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To sum up, UCAVs itself are, by no means, treatkdjal vehicle under the
international humanitarian law. With reference te HPCR Manual and Chicago Convention,
UCAVs are considered carriers of a lethal payloadanting to a state military aircraft, but not
a weapon. However, a type of payload they carrychvis literally a weapon, and the way it is

used may inflict illegality.

2.2. Assessment of weapon, means and methods of warfare

If we talk about UCAV in its entirety, or in othemrds, without separating vehicle
from its armament, then discussion slightly chandgeklitional Protocol | states that rights of
parties of the conflict to choose ‘means or methoflsvarfare is not unlimite®. This rule is
considered as one of the most significant limitatilhat modern law of armed conflicts
comprise®. But what exactly qualifies for ‘means and metti®@dSommentary to Additional
Protocol | says that weapons, means and methodarddre include weapons in the widest sense
possible, as well as the way in which they are ¥sétPCR Manual asserts that a weaporais “
means of warfare used in combat operations, <...3 teacapable of causing injury <...> or
damage to, or destruction of, objeds Under international law, UCAVs have been defiasd
‘mean’ of combat as any other instrument capableoofducting attacks and causing injuries or
damaging objects.

However, premature general conclusions as to tdmptance of a drone with
international humanitarian law should be cautiousbde. Drones may not always be used by its
common or originally intended manfierBut when new weapons are about to be acquired by
party to the conflict, they face limitations asu@gqd by Article 36 of AP | - review the legality
of new weapons.

The obligation to review new weapons, means arethous of warfare is
enshrined in Article 36 of the Protocol | whichpsiiates that ih the study, development,
acquisition or adoption of a new weapon, means ethad of warfare, a High Contracting
Party is under an obligation to determine whetht&s employment would, in some or all
circumstances, be prohibited by this Protocol or &gy other rule of international law

applicable to the High Contracting Paftylt recognizes that the longstanding rules of lafhply

81 Additional Protocol I, Article 35

8 Commentary to the Protocol Additional to the Gen@onventions of 12 August 1949, and relating & th
protection of Victims of International Armed Corfi§ (Protocol 1), paragraph 1382

% Commentary to the Protocol Additional to the Gen@onventions of 12 August 1949, and relating e th
Protection of Victims of International Armed Couwft (Protocol 1), paragraph 1402

8 HPCR Manual, rule 1 (ff)

% petra Ochmannova. Unmanned Aerial Vehicles and afafwmed Conflict Implications // Czech Yearbook o
Public & Private International Law, Vol.2, 2011,3p19

8 Ochmannova, p. 149
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to new weapons and to the use of new technologieaélopments in warfare. This has been
acknowledged by the International Committee ofRael Cross, but concerns were raised about
sufficient scope of pre-existing legal rules applyito new technology due to its’ specific
characteristics as well as with regard to the feeable humanitarian impact it may hve

Every state should ensure that new weapons it dpsebr acquires are used in
accordance with obligations of international hurteimn law. The main intent is to make states
dissuade them from acquiring weapons likely to bonfwith international weapon law
obligationg®. Lawand suggests that Article 36 impose restmstion such weapons, by
determining their lawfulness before they are dgweth acquired or otherwise incorporated into
a state's arsenal. This can be of particular inapod for emerging technologies, such as
unmanned vehicl&%

No specific procedures how the review shall beiedrout are prescribed or even
suggested by the Article. It is left to states aistretion to establish internal review procedures.
Despite this obligation by the treaty law, theresidl only a regrettably small group of states
who have actually adopted mechanisms or procedormsnduct legal reviews of weapdhs

Lastly, states are also free to choose at whajesta execute legal review.
According to Article 36 of AP I, the assessment barmmade at the stage of study, development,
acquisition or adoption. Although it bears prefeeto do so at an early, pre-acquisition stage in
order to save valuable time and resources. Thrdiffgrent stages of the development and even
after the weapon has “entered service”, changésetaveapon or the laws applicable can occur,
imposing a new revieW. In practical terms, state producing drones fooivn use or for export
should review the weapons at the stage of designtezhnological development or if a state
purchase unmanned vehicle from another state sitdv@onduct a legal review before signing
the commercial agreement. Disclosure or accessctwrals concerning the review of its weapons
is relied on each state’s decision because of derations of national security

A Guide to the Legal Review of New Weapons, Meand Methods of Warfat@

Is dedicated to assist States in establishing praming procedures to determine the legality of
new weapons, means and methods of warfare. It ¢geouiletailed information and criteria that

helps to implement the above-mentioned Article 3@&he Additional Protocol | practically.

8 International Humanitarian Law and the challengfesontemporary armed conflicts, p. 36

8 Commentary on Protocol | in the Commentary onAditional Protocols of 8 June 1977, para 1469

8 Kathleen Lawand. A guide to the legal review ofineeapons, means and methods of warfare: Measures t
implement article 36 of the Additional ProtocolflX®77 // International Committee of the Red Cr@3)6, p. 4.

% william Boothby. Weapons and the Law of Armed Giotfp. 341

°1|. Daoust, R. Coupland, R. Ishoey. New Wars, Neeapbns? The Obligation of States to Assess thelibyegh
Means and Methods of Warfare // International Revié the Red Cross, 2002, p. 345-348.

92 K. Lawand, p. 19

% A Guide to the Legal Review of New Weapons, Meams Methods of Warfare, Measures to Implement Jertic
36 of Additional Protocol | of 1977 // Internatidri@ommittee of the Red Cross, 2006, p. 11
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Guide suggests rules that are applied to the unethweapons during the legal review must be
determined. The obligation set out in the Articeshould encompass only states that are party
to the Additional Protocol I, although, requiremeatreview the legality of all new weapons
arguably applies to all states, regardless of wdrath not they are party to the protocol, because
provision forbidding to use illegal weapons, meansi methods of warfare is of customary
naturé*. Phrasing By any other rule of international law applicable the High Contracting
Party’ in the Article 36 implicates that both the relevegeneral principles of international
humanitarian law and international rules prohilgtitne use of specific weapons, means and
methods of warfare are applied during the weapeiewe However, the reviewing authority
must only apply the legislation, which it is boubg, through a treaty or on the basis of
customary international law. Thus, it has to baldsthed whether there are specific treaties that
prohibit or restrict certain types of unmanned we®p Then, if there is no specific prohibition
or restriction is found under treaty or customaaw,| examination whether the employment of
unmanned weapons is in accordance with the gendesl, applicable to all weapons, means and
methods of warfare and the normal or expected gé@able) methods by which it is to be used
in light of the general prohibitions or restrictormprovided by treaties and by customary
international law applying to all weapons, meand arethods of warfare. Application of these
rules are typically determined at field on a cages#se basis, taking into consideration the
conflict environment in which they are operatingthé¢ time and the weapons, means and
methods of warfare at their disposal

Hereby, emphasis shall be placed on one highly itapb distinction before we
embark on analysis of legal rules. A weapon or meedrwarfare cannot be assessed in isolation
from the ‘method of warfare’ by which it is to bead. It follows that the legality of a weapon
depends not merely on its design or intended perpbst also on the manner in which it is
expected to be used on the battlefiél®ince it is closely interrelated, criteria em@dywhen
conducting a legal review of weapons are howeiéeréint from the criteria used when deciding
whether or not to engage in an attack. The latikroe thoroughly analyzed in the third section
of this thesis with regard the legality of use &\ under international humanitarian law.

General prohibitions or restrictions on weaponsamseand methods, provided by
treaties and customary international law include phohibition to employ weapons, projectiles
and materials and methods of warfare of a natwak“tdause superfluous injury or unnecessary

suffering®’. It also prohibits employing a weapon, method eans of warfare, which intends or

% Rules 70-71: Database Customary International Hhiaréan Law

% Legal Review Guide, p. 15

% Commentary on the HPCR Manual on International Baplicable to Air and Missile Warfare, 2010, p-48
7 Additional Protocol |, Article 35 paragraph 2
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may be expected tocause widespread, long-term and severe damage ¢o nitural

%8 Possible prohibitions might also involve the o$diological® and chemicaf®

environmeni
weaponsAmong others, these rules are the most relevattiancontext of unmanned combat
vehicles, because they all are considered customgegnational law and thus applicable to all
states.

A level of inflicted suffering and injury is inet@ible in a conflict. However, the
level of suffering and injury cannot exceed theelavecessary to achieve a military objective
The qualitative and the quantitative aspect oflével of the inflicted suffering and injury need
to be analyzed. For the qualitative aspect, onddéake into account the nature of the suffering
itself. The quantitative component relates to tteesof the sufferinl® Then the question arises
whether armed unmanned systems, by their naturecaase such suffering. Arguably, it is
difficult to answer these questions due to the owai controversies that surround drone
employment. But by its nature and with technicalipment, UCAVs does not intend to cause
superfluous injury or unnecessary suffetfigThey are, on the contrary, intentionally designed
to minimize unnecessary suffering to both militaggors and civilian$”.

Prohibition to use weapons that would destroyauld have disastrous effects on
the environment applies to both deliberate andorestdy foreseeable damage. Additional
Protocol | concern the damage to the intrinsic @adh the environment damage caused to the
natural environment in relation to human hedkhThreshold of damage necessary to declare
them ‘widespread, severe and long-term’ is verjnhMoreover, these provisions have not been
defined, what results in an imprecise and uncettagshold. These requirements are cumulative
and are difficult to me&t® There is no data, as of now, that would recogime damage
inflicted to the natural environment by drones. Bgain, they are not primarily designed with an
aim to cause such damage therefore it is not comts@l to state that drones are not breaching
this prohibitiort®”.

When conducting a review of a new weapon, and heraapplicable legislation
can be found,additional consideration to be factored into theeasment is the so-called

% Additional Protocol |, Article 35 paragraph 3

% Rule 73: Biological Weapons, Database Customasyrmational Humanitarian Law // The International
Committee of the Red Cross, 2010

1% Rules 74-76: Chemical Weapons, Database Customimyational Humanitarian Law

101 Kathleen Lawand. A guide to the legal review ofingeapons, means and methods of warfare: Measures t
implement article 36 of the Additional Protocolfli®77

102 K athleen Lawand. A guide to the legal review ofineeapons, means and methods of warfare: Measures t
implement article 36 of the Additional Protocolfli®77
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‘Martens clause’ or the ‘public conscience dictdfe’ This customary principle has been
reiterated by the International Court of Justicehe Legality of the Threat or Use of Nuclear
Weapons case, highlighting its importance espgci&élr the rapidly changing military
technology that often falls outside of the curréegal framework®™. Although being rather
abstract and open to various interpretations, tlaeise has been assessed as a source of
obligation based on humanitarian consideration,tbaeit restricts the conduct of hostilities in a
general way and to which all parties in the cohficould be obliged. Despite its ambiguity the
clause has, according to Cassese, responded teéply felt and widespread demand in the
international community: that the requirements ahtanity and the pressure of public opinion
be duly taken into account when regulating armeufla”*°. The wording of the clause refers
to a moral foundation. Different authors postseatiéht opinions about significance of a ‘Martens
clause’: from denying approach or recognizing itsimal significancé, to authors treating
this clause as a very important one. Nonetheless,can question its actual relevance because
presumably the Geneva as well as the Hague Lawvdduail sufficient legal framework. But
arguably, Martens Clause contributes as a moratiatiyve rather than a foundation of concrete

and precise regulatiohé.

2.3. Additional considerations of weapon review
During a review of a weapon, besides the legal éwmork, different kinds of

scientific factors and empirical data should beetalnto accourt®. Between elements weighed
are: the technical description of the weapon, teahmperformance of the weapon, health-related
considerations and environmental considerationstifry summarizes the essence of these rules
in five criteria in a nutshell: 1) the weapon canttwrough its normal or intended use cause
superfluous injury or unnecessary suffering; 2)wke&apon cannot through its normal or intended
use cause widespread, long-term and severe damdbe hatural environment; 3) the weapon
cannot be through its nature be indiscriminatethgre cannot be any specific customary or
treaty rules prohibiting the weapon; 5) possibleife developments in the law of armed conflict
that may be expected to affect the weapon in reVfewor the technical part, it has been already
discussed about in the previous chapter. As redaedkh-related considerations, following are

important to weigh in determining whether the weapo question can be expected to cause

198 Additional Protocol, Article 1(2)

109) egality of the Threat or Use of Nuclear Weapdkivisory Opinion // ICJ, 1996, paragraph 84

110 A, Cassese. The Martens Clause: Half a Load opifie in the Sky? // European Journal of Inteore! Law,
2000, p. 188

1 william Boothby, p. 149

12 A Cassese, p. 212

13| egal Review Guide, p. 17

4 william Boothby, p. 341

22



superfluous injury or unnecessary suffering: woundsortality, possible disability or
disfigurement, long-term effects on physical orgtsytogical health, field mortality and possible
treatment. The environmental aspect entails resggythe effects in both short and long term
on the natural environment, their reversibilityeithimpact on the civilian situation and whether
the weapon is intended to have such effects or, @bat the chances are of these effects
occurring™®. Term ‘empirical data’ refers to a connotation adiata being suitable individually
for each assessment therefore it is hard to gemerdowever, this should be made on case-by-
case basis. According to the U.S. government,etraml armed UAVs fully compliant with the
law of armed conflicts and other international agnents*®.

To conclude, every state is under the legal obbgao assure that new weapons it
develops or acquires are used in accordance withablons of international humanitarian law.
Such obligation stems from Article 36 of AdditiorRdotocol I. Invoking the wide approach used
for a term ‘weapon, means and methods’, UCAYV falte the scope of a term ‘mean’. States
have a leeway in deciding to what extent and atlwvktage to conduct an assessment of legality
of UAV. Besides legal framework, empirical dataaiso taken into consideration during the
assessment. A Guide to the Legal Review of Weapbteans and Methods details legal
framework by which this article can be implement&fier examination of legal rules applicable
to the review of unmanned combat vehicles, it idape that by nature and current armament,
drones do not represent prohibited ‘mean of warfaeeause they are not designed to violate
neither prohibitions set out by treaty or custombaw, nor general rules, applicable to all
weapons, means and methods. Different payloadh@opposite, might inflict or at least pose a

risk to violate these rules.

3. The legality of the use of Unmanned Combat Aerial ¥hicles
The legality of a weapon as such cannot be sebfiae how the weapon is used.
It refers to the ‘method’ rather than a ‘mean’.dter words, distinction must be made to the
criteria employed when conducting a legal reviewwsapons and the criteria used when
deciding how and to engage in an attAtkThe way how UCAVs are used is the subject-matter
of a following section. Applicable legal rules fdetermining the question of the legality of

UCAV usage will be analyzed afterwards.

1151 egal Review Guide, p. 18

118 Andrew Callam. Drone Wars: Armed Unmanned Aeriahi¢les // International Affairs Review: The Elliot
School of International Affairs at George Washimgténiversity, Vol. 18(3), Winter 2010

17william Boothby, p. 149
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3.1. Targeted killing as the method to use UCAVs

Targeted killings are the most common way of hoands are used. The use of
drones and targeted killing are often identified anerged with each other, as drones often
engage in operations that could be qualified agetad killings and are by far the most well-
known and illustrious example of what targetedirkijs are'®. Report of the Special Rapporteur
on extrajudicial, summary or arbitrary executibfisis the most comprehensive document
analyzing targeting killings including both legatsues and general information such as
definition and state practices. This report deswithe publicly available information about new
targeted killing policies and identifies areas imieth legal frameworks have been clearly
violated or expanded, where legal issues are urtélett is also widely known as a Study on
Targeted Killings. In many cases it will be resdrte analyzing targeted killings.

The phenomenon of targeted killing is not new. €gd killings have been used
throughout history but the use of drones is reddyimew. It had a vital role in foreign politics as
long as kingdoms, empires and states have beearatDuring the cold war secret agents were
frequently used to Kkill specific threatening leader important persons. The rise of militant
terrorist groups such as IRA on Northern IrelandAENn the Basque province in Spain or
Baader-Meinhof in West Germany led to the develapnoé shady policies that was surrounded
by vague legality that gave the police force tightito shoot arbitrarily at “terrorist§. During
World War Il, American aviators tracked and shotvddhe airplane carrying the architect of the
Japanese attack on Pearl Harbor, who was alsoetuerd of enemy forces in the Battle of
Midway. Harold H. Koh, Legal Adviser for U.S. Depaent of State, in his speech told that
“this was a lawful operation then, and would bedfiducted today*?

There is no official definition of targeted killisgin international lawThe term
‘targeted killing’ has been initially started to hsed in 2000 when ‘Israel made public a policy
of ‘targeted Killings’ of alleged terrorists in th@ccupied Palestinian Territories’. Targeted
killings were subsequently performed in 2002 by $Rus armed forces against “rebel warlord”
Omar lbn al Khattab in Chechnya and in Dubai inrapen carried out by Israeli Mossad
intelligence agents against Hamas leader Mahmoithabouh, which was allegedly suffocated
with a pillow'?3, The term later began to be used to describe WiBise strikes in countries like

Afghanistan, Pakistan, Irag, Yemen and Somaliatofls report helps us by providing the

18 Nils Meltzer. Targeted killing in internationaMa/ New York, Oxford University Press, 2008, p. 9

119 Alston. Study on targeted killings, paragraph 8

1201hid, paragraphs 3-6

12 Nijls Meltzer. Targeted killing in internationaMap. 9

122 Harold H. Koh speech, Legal Adviser for U.S. Deépent of State at the annual meeting of the Amarica
Society of International Law, 2010

123N, Meltzer. Targeted killing in international lap, 9
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possible targeted killing’s definition which reftsccharacteristics and elements of this method.
Accordingly, a targeted killing i§ the intentional, premeditated and deliberate o$dethal
force, by States or their agents acting under colaiulaw, or by an organized armed group in
armed conflict, against a specific individual whe not in the physical custody of the
perpetratof. In a targeted killing, the specific goal of tleration is to use lethal force with
any sort of weapon. In order for an attack to amdora targeted killing, it is needed that lethal
force would be intentionally deliberately used, lwh degree of pre-meditation, against an
individual or individuals specifically identifiechiadvance by the perpetrator. As a practical
consideration, the United States is conducting types of strikes with their unmanned aerial
vehicles: ‘personality strikes’ and ‘signature lgtg’. The first one constitutes the targeting of
named allegedly high-value leaders of Al-Qaeda agtvand its affiliates. The second one is
based on a ‘pattern of life’ analysis. Such anymislconsists of groups of individuals, who bear
certain signatures or defining characteristics @ased with terrorist activity, for instance, who
are determined in one way or another to suppoQasdda, based on the observed ‘patterns of
suspicious behavior’ from multiple intelligence soes. However, identities of persons who are
subject to such analysis are not always known.&ige strike, for instance, is an attack against
training camps and suspicious compounds, basedatierps of activity, such as packing a
vehicle with explosive$®. Targeted killings must be aimed at an individpalélected person
and shall not be included in operations targetwifgctive or unspecified targets.

Intent to kill the targeted person must existaiticot happen through an accident or
caused by reckless behavior with lethal weapone.dtion to kill must be based on a decision
in advance to kill and shall not be the result (fualden impulse. The element of deliberation
requires the killings to be the main purpose of diperation, not just a way to achieve other
goals®®. Targeted killing thus differs from unintentionat accidental killings, without a
conscious choice. It also distinguishes them fram €nforcement operations. For example, it
may be legal for law enforcement officers to shamtkill a suspect bomber based on the
imminence of the threat, rather than on a pure @finoperation to eliminate a suspect. The
targeted person cannot, during the moment of thieci be held in custody of those they are
targeted by. The targets must be a subject ofriatemal law, normally states are the subjects of
international law but it also includes non-stat®e

Targeted killing has sometimes been unreasonabkednup with terms such as
‘extrajudicial execution’ or ‘assassination’, whiene deemed to be illegal. The discussion on

what constitutes ‘assassination’ and whether #kis to a targeted killing has always involves
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opponents and proponents, sparking passionate edehatil toda}’®>. Some scholars have
equated targeted killings to assassinations. Howyehes is strongly contested by the legal
scholars from the USA and Israel. The debate in ricar legal doctrine has deemed
assassination illegal by definition. The key quastin the debate is what sort of conduct falls
within the scope of assassination. In contempotaBA legal doctrin&’, assassination in
peacetime compriseghe killing of selected individuals that is bothlipcally motivated and
illegal”, reflecting to the political implications rath#ran to human rights or laws of warfare. At
the same time, prevailing American military dootrispeaks of assassination tee“treacherous
kiling of a selected individual belonging to thelvarsary'?®. Yet, the debate on what
constitutes assassination is not entirely complete.

The means and methods of killing vary. Targetetingilmay be a sniper fire,
shooting at close range, missiles from helicoptgtsiships, drones, the use of car bombs or
poison. Within the scope of this paper, targetdithgs committed by drones (UCAVS) are only
relevant. The method of targeted killings by dromesnore accepted today and is used more
frequently as a means for counter-terrorism to gdlected individuals in so called ‘surgical
warfare™® in order to make these organizations more fragilee USA, Israel and Russia, in
their targeted killing policies, confirmed thatrmist networks are the main point of focus and
aim of these programi®. As an example, the USA, alongside targeting poliadopted a
resolution that authorizes the Presidentuse all necessary and appropriate force againststh
nations, organizations, or persons he determinesmpd, authorized, committed, or aided the
terrorist attacks that occurred on September 110128...> in order to prevent any future acts
of international terrorism against the United Statdy such nations, organizations or
persong®?

Targeted killings by drones are being carried autrégular combat zones
(Afghanistan, Iraq) and in areas where there ipmesence of military forces (Yemen, Somalia,
“Area A” — a part of the West Bank). It has to beted that for the sake of establishment of a
legal framework applicable to targeted killingss tjuestion whether drones are employed within
the armed conflict or not is very important. Reffggrto the Study on Targeted killings, targeted

kilings may take place in times of peace as wesllaamed confli¢t?. This makes targeted
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killings subject to international humanitarian lawd international human rights law which share

common key humanitarian principles applicable me$ of peace and war.

3.2. Determining the applicable law for targeted killings

Determination of the legality of drone targetedikgs demand the identification of
the applicable sources of law. Establishment ofrétevant legal framework is critical due to the
fact that it shows the context upon which legaksubnd principles the drone strikes will be
determined. According to the Alston’s repomyHether or not a specific targeted killing is legal
depends on the context in which it is conductedetidr in armed conflict, outside armed
conflict, or in relation to the inter-state use foirce’. Scholars also undoubtedly confirm that
drone operations are governed by three interndtianaregimes®

Law applicable to the use of inter-state forcpis-ad bellum- in the context of
targeted killings conducted in the territory of ethStates raise sovereignty concerss ad
bellum literally determines the issue whether the Sthieconducting a targeted killing and
therefore using force in another sovereign staegistory with which it is not in armed conflict.
According to Article 2(4) of the UN Chartéf, States are forbidden to use force in the tegritor
of another State. However, two exemptions to thie exist. Targeted killing (or use of force in
general) conducted by one State in the territora elecond State does not violate the second
State’s sovereignty if either the second State igesva consent. Alternatively, targeting State
has a right under international law to use forcesaff-defence under Article 51 of the UN
Chartel®. Self-defence itself is also subject to two coiodis: the second State is responsible
for armed attack against the first State, or tlewisé State is unwilling or unable to stop armed
attacks against the first State launched from gsitory™®°. It mainly refers to the
counterterrorism against which drones are currebdiyng employed. Currently it has been a
matter of debate whether Article 51 permits Stabesse force against non-state actors and at
what extent attacks by a non-state actor would t¢ates an “armed attack” under Article 51,
turning the green light for invoking the right telisdefence. Consent has to be legally
authorized, meaning that a consenting State prevad@sent for targeting practices within its
territory insofar as the Killing is conducted inngpliance with international humanitarian or

international human rights 1dW. The same requirement applies to the self-defasogell. But

13 Michael N. Schmitt. Narrowing the InternationaM.®ivide: The Drone Debate Matures // The Yalerdaliof
International Law Online, Vol. 39, p. 3

134 Charter of the United Nations // San FranciscdfddhStates, signed on 26 June 1945

135 “Nothing in the present Charter shall impair thedrent right of individual or collective self-defe if an armed
attack occurs against a Member of the United Natfiantil the Security Council has taken measuresssary to
maintain international peace and security”

136 p_ Alston. Study on targeted killings, paragraph 3

137 phillip Alston. Study on targeted killings, p. 11

27



not everybody is of the same attitude. Some U.8lachand commentators advocate a “robust”
form of self-defence which means that after thd-gefence is invoked to conduct targeted

killing, it is not constrained by other legal framarks — IHL or IHRL**®

. Such stance to permit
the violation of IHL on self-defence grounds totaibandons and diminishes the essence of
international humanitarian law and human rights. léwis also said to disregard differences
between the law of inter-state force and the laplie@ble to the conduct of hostilitiesvhether
the use of force is legal is a question that uguatises at the start of an armed conflict, while
the law applicable to the conduct of that armedfiicinapplies throughout #%. In a nutshell,
two steps exist in determining the legality of deerstrikes: at first, even though a targeted
killings (in general) committed by a drones aretifiexl on the grounds of self-defence or a
consent grantedus ad belluny secondly such operation targeting specific irthlial is subject

to the question whether it is legal or npis(in bellg. Outside of armed conflict, UAVs must be
used in compliance with the relevant rules of iméional human rights law (‘law enforcement’
model)}*°.

The question of whether the specific killing of {erticular individual(s) is legal is
governed byjus in bello The legality of a specific killing depends on \her it meets the
requirements of the international humanitarian hachan rights law (in the context of armed
conflict) or human rights law alone (in time of pefi*’. Thejus in bellg or international
humanitarian law, applies only in the event of amed conflict, whether international or non-
international (‘armed conflict’ model). It is a bpdf law that seeks, for humanitarian reasons, to
limit the effects of armed conflit¥. The great majority of IHL rules on the conduchotilities
are customary in nature and applicable regardldssoanflict classification. In particular,
international humanitarian law addresses who mayatiacked and sets forth the legal
requirements and restrictions as to collateral dgamtaat civilians and civilian objects might
suffer®®

It has to be noted that IHRL is deemed to applgllatimes (ex generali¥, while
applicability of IHL is only triggered by the ocaence of armed conflicldx specialiy**. UN
Study on Targeted killings asserts that in the eéxndf armed conflict both IHL and IHRL apply

and reiterates a statement enshrined in the AdviSpinion of Legality of the Threat or Use of
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Nuclear Weapons in the case of International Coldustice that if IHL is silent about the rule
or the rule is unclear and its meaning cannot lcertagined from the guidance offered by IHL
principles, it shall be invoked from human rightsvt*>. Thus, human rights law overlap and
coexist with international humanitarian law becatisey share the same aim — to protect the
lives, health and dignity of persons. Human rigtusamunity has also agreed that IHRL applies

alongside IHE*

. Though, they have different scope of applicationder IHRL, “arbitrary”
deprivation of life is prohibited’. Any use of lethal force must be unavoidable totgut an
individual’s life or to preclude grievous bodilyjimy. Under human rights law model, targeted
killings are likely never to be lawful, becauseasitnever permissible for killing to be the sole
objective of an operatidff. However, in case of armed conflict, while IHRLpéips together
with IHL, the arbitrariness of a lethal attack unteat law is judged by reference to IHL 4

In other words, if a drone strike occurs in a ditrawhere armed conflict exists, the protection
afforded to the right to life is commonly interpedtin accordance with the rules of international
humanitarian law.

To conclude, it is very important to determine Wiee, and what type of, armed
conflict exist assessing the use of UCAV in termst® legality. Different legal frameworks
applicable to drone strikes create different regtms or scope of action for these strikes.
Serving the purpose of thesis, only the law apple#o the conduct of hostilitiesjus in bello—
together with, in contentious cases, the internmaliliuman rights law will be the subject of this
thesis, assuming that the use of a drone has besadw justified under the grounds jok ad
bellum Difficulties and disputes surrounding use of égreiirom the international humanitarian
law perspective as well as peculiarities of the emodbattlefield will be touched upon and
analyzed insofar as it relates the topic.

3.2.1.Problems related to the determination of armed corict
Humanitarian law comprised of Hague Regulationsnesa Conventions and
Additional Protocols, identifies two kinds of armednflict: international armed conflict and
non-international armed conflict. Consequentlyifeecent set of rules applies in these situations.
Classification of armed conflict is primarily based parties involved and the geography of the
battlefield.
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Geneva Conventions of 1949 and Additional Protddot states party to it, as well
as rules of customary IHL, is the main legal fraradwregulating the behavior of states
involved in an IAC. Common Atrticle 2 of the Gene@anventions defines an international
armed conflict as &y armed conflict which may arise between two aremof the High
Contracting Partie§®®, even if the state of war is not recognized by ofithem. This is a direct
conflict between states not limited to the tergitof one state. Although there are arguments that
IAC can be between a state and non-state actgringiple IAC involves two or more states.
Duration, intensity or scale criteria are generaldt considered to be constitutive elements for
the existence of an IAE"

However, the test for the existence of non-inteomal armed conflict is not as
easy and categorical. Common Article 3 of Genevaventions describes thaarmed conflict
not of an international character occurring in therritory of one of the High Contracting
Parties. Hence, NIAC is defined as an armed confliobt of an international character
occurring within the territory of a single staté.hbas even been suggested that NIACs are not
really substantively regulated because applicgbilftthe Additional Protocol Il to the Geneva
Conventions governing NIACs may also rely upon \heta State is party to'if. However,
provisions of Article 3 and majority of AP Il praions bind all parties to the conflict because of
their customary nature. Moreover, significant numbkother customary IHL rules applies to
NIAC. Customary IHL rules are of particular signdnce because they provide legal guidance
for parties to all types of NIACs, including theAs with an extraterritorial elemént

There might be various types of non-internatiomahed conflicts. In the Tadic
Case, the Court held that the hostilities amountimlIAC need to take place between one or
more armed groups and government forces or solefwden armed group. As for drone
strikes, they mainly occur in the context of noternational armed conflict. Drones, where used
in the context of armed conflict, are rather uséaere the respective parties are States and non-
State armed groups, which potentially amounts toasons of non-international armed

155 A key development has been an increase in NIAflls an extraterritorial element,

conflict
due to which questions about the sufficiency ofdheent classification of armed conflicts have
been raised. Some of NIACs, originating within teeritory of a state between government

armed forces and one or more organized armed grtwpy® been known to ‘spill over’ into
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neighboring states. The United States justificatonits drone operations in the context what
appears to be called ‘global war on terror’ migkt & good example about currently existing
problem when establishing applicable law.

The United States considers itself being involved a transnational non-
international armed conflict againstl“Qaeda, the Taliban, and other associated fort&sThe
United States defines the term ‘associated forassipplying to an organized armed group that
has entered the fight alongside Al-Qaida and is-aalligerent with Al-Qaida in the sense that it
engages in hostilities against the United Statestsorcoalition partners’. But it was not
indicated clearly whether the conflict was interoa&l or non-international. IRl-Aulagi v.
Obamacase the USA government’s authority to carry otdrgeted killing of a person having
leadership role in al Qaeda in the Arabian Pensn§8QAP) in Yemen has been challenged and
held that the U.S. is in the non-international afrmenflict with Al-Qaida and AQAP isgither
part of al-Qaeda, or is an associated force, oreltigerent, of al-Qaedd™® Thynne agreed that
“the armed conflict is occurring within and as aukf the war in Afghanistan, al-Qaeda and
the US are parties to that armed conflict, with #@nflict being a non-international armed
conflict’*®°. But there is a significant ambiguity about whettie U.S. is engaged — beyond the
conflict in Afghanistan — in a single armed cortflanly against Al-Qaida or in multiple non-
international armed conflicts against ‘associatectds’. The U.S and a number of scholars
maintain that there is a non-international armedflaxt between U.S and terrorist groups such as
the Taliban and the Al Qaeda scattered all overvilbedd. Thynne suggests that each act
executed by any of ‘associated forces’ is linketh®next and connected to a particular territory
where the main armed conflict against Al-Qaida oscit reflects the approach that does not
appear to recognize any territorial limitation dme tapplicability of the targeting rules of
international humanitarian law and focuses on thetigs to the conflict instead. By this
interpretation, IHL follows participants in a caofl wherever they go. Lubell likewise
underlines that the light shall be shed upon the kif activities a party to the conflict takes afte
relocating. If, for instance, associate membetefTaliban is part of the NIAC in Afghanistan,
but relocates to Yemen, this does not turn gregimt lior attacking such person. Only if the
individuals or group are continuing to engage m amed conflict from their new location, then

operations taken against them could be considerbd part of the armed conffiet
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The reasons why the U.S is willing to apply ‘glolvédr on terror’ on its drone
operations are obvious. In an armed conflict, raga by the IHL, drone operators have more
leeway for targeting killings in a sense that itigensed to kill combatants and civilians directly
participating in the hostilities as long as he abidy rules of armed conflict. Human rights
regulation is significantly stricter - lethal foroeay be used only if other means are ineffective,
unavailable or without promise of achieving theeitded resutf*.

Jurisprudence and legal writing distinguish différeelements establishing the
existence of NIAC: the parties involved must denti@te a certain level of organization
(organization criteria), and the violence must heacertain level of intensity (intensity criteria)
Ben Emmerson in his report for the United Natiosseated that some contend these criteria are
territorial in charactéf? It is problematic to prove that the US in a transnational non-
international armed conflict against Al-Qaida, thaliban and ‘other associated forces’ not
solely because it is not entirely clear how thesities meet organizational and intensity criteria
under the IHL of non-international armed confli&dditional point of concern has been posed
that when a State conducts drone strikes againsiState actors outside of established armed
conflicted in Afghanistan or Iraq, it shall be ursteod as the establishment of a new armed
conflict where fighters can be potentially and lggaargeted under the condition that those
targeted have a connection to the same main omrggwaizmed group. However, the International
Committee of the Red Cross disagrees that if thernational humanitarian law would permit
the targeting of persons directly participatinghivstilities who are located in countries that are
not in the non-international armed conflict, theokehworld became a battlefiefd,

The question is raised whether these ‘associated$bpossess the same integrated
command structure that would justify consideringntha single party involved in a global non-
international armed conflict. Al-Qaeda and ‘othesaciated forces’ allegedly does not meet the
organizational criterion anymore because its legdprand command structure appear to be
loose or, if opposite, it degraded over tifife Alston in his report agreesthe idea that
[associated groups] are part of continuing hosi# that spread to new territories, <...> may
be superficially appealing but such ‘associategimat constitute a “party” as required by IHL
and supplements that Al-Qaeda and entities witlouardegrees of ‘association’ with it are

indeed known to have operated in humerous countrigsnone of the countries agreed on being
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in the armed conflict against al-Qaeda or itsda&ses’ in their territordf°. Lubell notes that
characterization of al Qaeda as a party to thelicong complicated by the fact that its
description ranges from being a distinct group,atmetwork of groups, or even a network of
networks, and in some cases ideology rather thaerdity''°°. Other school of thought argues
that the focus should not be on ideological oriemtawithal Qaeda, but rather on coordinated
activity. Determining whether a non-state armedugranay be said to constitute a ‘party’
(organization criteria) for the purposes of Commgticle 3 is actually difficult because of lack
of clarity as to the precise facts or political ulingness of states. Organization criterion is
determined on case-by-case approach analyzingdimenand structure, the necessary logistic
ability and other factor§’.

International courts have also asserted that ireroed non-international armed
conflict to exist, intensity criteria has to be filldd. In assessing this criterion, violation,
duration, type of weapons, number of persons apdstyf forces partaking in the fighting and
number of victims are taken into account. The arwietbnce should not be sporadic or isolated
but protracted. ICTY, in its jurisprudence, conteddhat whenever there otracted armed
violence between the parties to the conflict, saohflict amounts to a NIAE&® Even though
one might contend that al-Qaeda or its ‘associébeces’ constitute a legitimate party to the
conflict, it is thought that level of intensity amiiration of attacks performed by these entities
does not rise to the level of NIAC. It is due te thpse of time since the attacks of September 11
in 2001 occurred and the infrequency of organizedked attacks on the United States ever since,
the intensity criterion is no longer m& Agreeably, Lubell states that intensity thresholay
not be met by short-term or periodical operattéhg he isolated terrorist attacks, regardless of
how serious the consequences, do not amount tavadaconflict, only unless if carried out in a
systematic way. Alston concludes thav&n when there have been terrorist attacks byzased@
or other groups claiming affiliation with it, theudation and intensity of such attacks has not
risen to the level of an armed conflitt. However, there is no way to arrive at the united
position until the term ‘associated forces’ is giveore parameters and clarificatién As well
as the condition of organization, the intensityhed armed violence is an issue that is determined

on a case-by-case basis.
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Having less or sometimes even no consensus olssbe,ia case-by-case approach
by virtue of the objective criteria dependent or thcts on the ground legally analyzing and
classifying the various situations of drone strikbat have occurred in efforts to combat
terrorism should be applied. In turn, some situetiomay be classified as an international armed
conflict, others a non-international armed conflighile various acts of terrorism taking place in
the world may be outside any armed conflittYet, should the conflict fail to qualify as a
NIAC, restrictive IHRL standards would govern swattacks.

To conclude, classification of armed conflictsofsthe utmost importance for the
use of armed unmanned vehicles during conflictgesit determines the applicable law. When a
conflict is classified as an international armedftict, the 1907 Hague Regulations, the Geneva
Conventions, the First Protocol to the Geneva Cotiwes and the most rules of customary
international law apply. If the conflict is considd a non-international armed conflict, the rules
of Common article 3 of the Geneva Conventions, 8erond Protocol to the Geneva
Conventions and a growing number of customary matgonal rules have to be applied.
Moreover, other conventions and international agexdgs will apply to one or both types of
conflict. Within the current legal framework concigrg classification of armed conflict, the ‘war
on terror’ and other similar conflicts should bedarstood as separate conflicts, for which a

case-by-case approach has to be adopted in ordetdomine the applicable type of conflict.

3.3. Who may be targeted?

Once it has been established that an armed coeXists, the next question is who
may be targeted. Legality of drone targeted killing assessed under IHL principles which are
developed both in IAC and NIAC. With respected daogeted killings in the context of armed
conflict, the question who qualifies as a lawfuiget is not clearly answered. It has to be also
noted that when determining ‘who may be target#w, question when and where person may
be targeted are also includét This directly refers to the principle of distiruot.

The principle of distinction is one of the most on@ant concepts of the law of
armed conflict. The principle of distinction waspegssed as early as 1868 in the St. Petersburg
Declaration in the following words:That the only legitimate object which States should
endeavour to accomplish during war is to weaken riktary forces of the enerfiyf>. The
significance of this principle has been confirmedtbe International Court of Justice in its

173 |nternational Humanitarian Law and the challenglesontemporary armed conflicts, p. 10

17 phillip Alston. Study on targeted killings, p. 19

7 Declaration Renouncing the Use, in Time of WarErplosive Projectiles Under 400 Grammes Weight,
Reprinted in A. Roberts and R. Guelff // Documesmighe Laws of War," ed. Oxford, 1989, p. 30-31.

34



Nuclear Weapons Advisory Opinfdhcase, suggesting that the principle of distinctietween
combatants and non-combatants (civilians) is onehef prime principles of international
humanitarian law, and that “these fundamental ralesto be observed by all States whether or
not they have ratified the conventions that contagm, because they constitute intransgressible
principles of international customary law”. Moreoyvéhe principle of distinction has been
stipulated and reiterated multiple times in thesinétional instruments governing the laws of
war: The Hague Regulations, Geneva Conventionstlamddditional Protocols to the Geneva
Conventions.

Basically, the principle of distinction means tl@torder to ensure protection for
civilians, parties to the conflict are obliged tstthguish at all times between the civilians and
combatants. Furthermore, the principle of distmetimplies that distinction should be made
between the objects of civilian property and mijiteéstablishments. These provisions require
military establishments and objects to be locatgdyafrom civilian populations or in civilian-
dense areas in an attempt to “immunize” them fratack””. In other words, any operation has
to be directed only against military objectivesnitek has once statedMilitary commanders
are obligated to distinguish between civilian oltgeand military objectives and to direct their
operations against military objective€®. International humanitarian law effectively pratec
civilians from being objects of attack in war onfyand when they can be identified by the
enemy as non-combatatts

1949 Convention relative to the Protection of GavilPersons in Time of War — or
IV Geneva Convention — is exclusively devoted te firotection of the civilian population.
Though, it contains no definition of civilian. THiest attempt in international humanitarian law
to identify who are civilians came in 1977 with iske 50 of Additional Protocol | which should
be read together with Article 4(A) of the Third Gea Convention and Article 43 of the AP I. It
says: any Person not belonging to the armed forisesonsidered as a civilidnSame applies in
case of doubt as to his status. Thus, civiliansdafened in the negative form: civilians are all
persons who are not combatants. Paragraph 1 psothde civilians are persons who do not fall
into the category of people enlisted in Article f4Tdird Geneva Convention, namely - who are
not:

(1) members of the armed forces of a Party to trglict, as well as members of
militias or volunteer corps forming part of sucimad forces;

78| egality of the Threat or Use of Nuclear Weapg@asagraph 79

YT AP | Article 48.

18 william J. Fenrick. The Law Applicable to Targaginnd Proportionality after Operation Allied ForéeView
from the Outside // Yearbook of International Huritaman Law, 2003, p. 53.

179 yoram Dinstein. The conduct of hostilities undee taw of international armed conflict // Cambridge
Cambridge University Press, 2004. P. 29

35



(2) members of other militias and members of armgealips, including those of
organized resistance movements, belonging to § pathe conflict and operating in or outside
their own territory, fulfill the four conditions afcquiring combatant staf$

Protection against being targeted during militapemtions applies not only to
single civilians. Pursuant to the 51 of AdditiorRdotocol I, civilian population at large also
enjoys the immunity from being a tarfét Civilian property is also involved into the seopf
principle of distinction. Article 52 of AdditionaProtocol | explains that civilian property is
anything which is not a military objective: by iteture, location, purpose or use does not
effectively contribute to military action and whosetal or partial destruction, capture or
neutralization would not offer a definite militagdvantage in the circumstances ruling at the
time. In case of doubt, a property which is norgpnalssigned to civilian use should be
considered as civilian and must not be attacked.

The law of armed conflict provides that only cartpersons are legally entitled to
take part in hostilities, and enjoy the rights gmivileges that attach to such status. Those that
are permitted to participate in hostilities are wnoas combatants and the rules governing
combatant status are found in the Geneva Conventibri949 and Additional Protocot®f
Persons designated as combatants are permittecrtwigate in armed hostilities and are
immune from criminal prosecution for their conduiclaws of armed conflict were obeyed.
Combatants are also entitled, upon capture by erfencgs, to treatment as prisoners of war
(POWSs). However, although combatants are entiteccdmbatant immunity, they are also
targetable by the adverse party at any time baped their status as combatants. They remain
targetable except they are rendered hors de cdmbabunds or they surrender.

Principle of distinction has to be equally respdatdnen targeted killings by drones
are being conducted. It means that drone strikesildhbe limited only to combatants and
military objectives. Although the protection of tians is one of the main goals of international
humanitarian law, unfortunately the statistics @rwasualties’ show that civilians happen to
become almost a ‘center’ of military operatitifis

Legal analysis of drones’ use begins by determimihgther the target qualifies as
a member of the armed forces (combatant), includimggnized armed groups, or an individual

directly participating in the hostilities (unlawfabmbatant)ln cases where drone strikes take

180 Set out in Article 4 Geneva Convention Relativéhs Treatment of Prisoners Of War (111): ‘1. To be
commanded by a person responsible for his subdedina. To have a fixed distinctive emblem recoaghie at a
distance; 3. To carry arms openly; and 4. To conth@r operations in accordance with the laws eugtoms of
war.’

181 Article 51 paragraph 1The civilian population and individual civilians ahenjoy general protection against
dangers arising from military operatiohs
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place in the international armed conflict, membarghe armed forces of a party to the conflict
can be lawfully targeted at any time, as they dtnstlegitimate military objectives. Likewise,
enjoying immunity conferred upon them by internaibhumanitarian law, civilians may not be
made the object of a drone attack. The goal of lldivis to “ensure in every feasible manner
that international armed conflicts be waged solalyjyong the combatants of the belligerent
Parties. Lawful combatants can attack enemy conmtata...> causing death, injury and
destruction. In contrast, civilians are not allowes participate actively in the fighting: if they
do, they lose their status as civilidh¥'

However, conventional humanitarian law governingn-rdernational armed
conflict does not acknowledge the term ‘combataommon Article 3 and Protocol Il
acknowledge but do not authorize participationnmed conflict. Nevertheless, the principle of
distinction is valid in non-international armed far because of its customary nature. Only the
divide between combatant/civilian, especially amang-state persons engaged in NIAC, is not
clear®. Civilian may obtain a status of combatant by itsnodecision — by engaging into
hostilities. Basically speakinga“civilian may convert himself into a combatant.the same
vein, a combatant may retire and become a civilBut a person cannot (and is not allowed to)
be both a combatant and a civilian at the same timoe can he constantly shift from one status
to othet*®. However, the core principle of international hunit@rian law promulgates that any
civilian should refrain from participation in hdgtes since it creates a situation of illegality.
Unfortunately, due to the improvement of weapommg #he fact that most targets of targeted
killings by drones are non-state actors, dividimge | between combatants and civilians is
apparently blurring.

There is an exception to the absolute rule of ieinil protection. Article 51
paragraph 3 of the Additional Protocol | establgshenditionality of the principle of protection:
“Civilians shall enjoy the protection afforded bystlsection,unless and for such time as they
take a direct part in hostiliti€s®’. Civilians who engage in temporary or sporadicdm may
only be targeted ‘unless and for such time’ theyevengaged in the hostile conduct. Then
civiians lose protection from targeting for the ration of their participation. There is
nonetheless a substantial debate about what comduotints to the ‘direct participation’ and
how long does it last, since the definition haverb&nown not to exist. A significant reference
point in the debate on these issues is the ICR@&pretive Guidance on the Notion of Direct

Participation in Hostilities and in the Israeli $3ame Court case of Public Committee Against
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Torture in Israel versus Government of Israel,ralévely called as the Targeted Killings case.
As regards the Interpretive Guidance does not ctaine new law, but toréflect the ICRC'’s
institutional position as to how existing [humanmiga law] should be interpret¢d®® According

to the Interpretive Guidance, participation comnesngpon physical deployment with an aim to
carry out certain attack and finishes upon physseglaration from the operation. Participation
also includes both the preparatory and executi@s@lof the specific a&t. As the U.S. is not a
state party to AP II, the mere application of CommnAgaticle 3 and customary law alongside one
another, provides a minimum of protection for thimselved in the conflict®.

Targeted Killings case, in an effort to identifyrpens who could be categorized as
taking direct part in hostilities, said that theyutd be persons collecting intelligence on the
armed forces, transporting unlawful combatants tofrom the place, where hostilities are
occurring, persons who operate weapons that unlasdmmbatants use, or supervise their
operation, or provide service to them as well asg®s acting as voluntary human shields as
taking direct part in hostilitiés". As reflected in the Interpretive Guidance, th&®@Cs position
Is that for an act to constitute direct participatiin hostilities, it must satisfy the following
criteria: (1) the harm likely to result from thevadse act, either by impacting the military
operations or capacity of the opposing party ocdnysing the loss of life or property of protected
civilian persons or objects, must reach a certaiashold threshold of harr)) (2) there must be
a direct causal link between the act and the hakelylto result either from that actifect
causation; and (3) the act must be specifically designeditectly cause the required threshold
of harm in support of a party to the conflict anahe detriment of anothebélligerent nexus®
‘Adverse acts’ include not only the infliction ofdth and injury and physical or functional
damage to military objectives, but also armed oaromed activities restricting or disturbing
deployments or logistics. The Guidance charactertieect causation as harm that is brought
about in ‘one causal step’. Causation is criticatduse the consequence would not have
occurred, if the act had not taken pfddeThe Guidance interprets ‘direct’ participation as
including individual conduct that causes harm anlgonjunction with other acts. The decisive
question here is the degree of integration of ttieirsto a concrete and coordinated tactical

operation that directly causes haff But it was acknowledged that the determinatiortoas
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whether a particular act has a belligerent nexasbeadifficult in practice as there will be many
grey areas-. As ‘indirect participation’ and therefore thosetsawhich do not cross three-fold
test for direct participation includes: publicatimf propaganda, recruitment, financing of
terrorism, hiding weapons, helping fighters to @gcaapture and supplying fighters with food or
logistical support. Alston criticizes the Inter@ite Guidance for being too narrow telling that
criteria for determination of ‘direct participatioexclude including political support for an
organized armed group. He also reasonably argatgdirorism, even though inflict harm, but
falls under the law enforcement paradigm (attrgctimman rights legal framework rather than
international humanitarian), if does not meet abmentioned criterid®. Agreeably, Schmitt
contends that assistance, although it takes plaee more than one single step, may have
substantial and direct casual effé€tSuch problematic becomes important having in ntived
the great majority of drone strikes are carriedwhile countering terrorism. Other scholars, on
the contrary, held the term ‘participation in hbigéis’ in Interpretative Guidance being too
broad because it diminishes civilian protectioniniyiarmed conflict.

Another criticism of the Interpretive Guidance isat a definition of direct
participation creates a situation of ‘revolving dogiving individuals the ability to participata i
attacks and then quickly regain protection frona@t According to the Guidance, this does not
give rise to a malfunction of IHL. Rather, it iglaliberate safeguard to ensure innocent civilians
are protected from mistaken attdtk Herein, debate includes another contested issuenely,
who may be targeted on the basis of ‘continuous betamt function*® In the Targeted
Killings, court held that persons who actively eggs in a ‘chain of hostilities’ as an active
member of a terrorist organization, while being emmber, remain targetable even through the
short rest periods between such acts. Such restvats would not amount to termination of
active participation and therefore would not reteieivilian immunity during these intervaié
Such people would fall into the category of indivads with a ‘continuous combatant function’
which has been established by Interpretative Guiglaimterpretative Guidance proposes the
approach upon which not specific actions of indinal] but ‘membership’ in an organized armed
group, would deprive civilian of his immunity. Pdefbelonging to an organized group would be
targetable for so long as their membership in tloaig lasts. Members of non-state party armed

forces shall likewise to be considered as belontran organized armed group. Belonging to an
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organized group occurs from the moment a persoinbgdg perform a de facto continuous
combat function and lasts until they cease suchtiom. Cessation does not have to be explicitly
announced, conclusive behavior suffice (e.g. playstlistancing from the armed group and
reintegration into civilian life). Determination & whether a person has joined or left a group
must be made in good faith taking into accounaediilable circumstance®. Yet, it gives rise to
the risk of erroneous targeting of someone whoef@mple, may have disengaged from their
function what in turn may contribute to inflict uscessary civilian casualties or superfluous
injuries. But in essence, a drone strike carrigdagainst an individual with a continuous combat
function in an organized non-state party armed gnoith which the attacking State is engaged
in a non-international armed conflict will be catent with the principle of distinction in
international humanitarian law. But it should bepdrasized that targeting person merely on the
basis of a member being opposing party is not@efit. A person must be at least a member of
the armed forces of that grdip

‘Continuous combat function’ approach has beencaéd telling that alsoraises
the risk of erroneous targeting of someone who <may have disengaged from their
functiorf 2. Identification of individuals is difficult praatally due to the fact drone attacks
might be launched in time-sensitive circumstanttedbus hard to tell if an individual engaged in
hostilities in the past and if so — did he engagéaglically or sporadicalfy*.

The legality of the drone strikes depend on themehation of the status of these
non-state groups against which drones are empldgechse of the United States, such groups
are Al-Qaeda, the Taliban and ‘associated forcéstelligence-gathering and extensive
surveillance play an increasing role in determoratof a status of such or similar non-state
armed groups. But misleading intelligence or ottifficulties as to establishing the identity of
the person can lead to civilians being targetedakéesly.

At the given moment, United States appears to ifyeat least two categories of
person who may be targeted by drone strikes opasatilhe first is what is known as the ‘high-
value targef®. List includes individuals identified by intelligee as senior leaders of Al-Qaida
or an ‘associated force’, who would thus be deetoedave a continuous combat function. A
second category consists ‘signature strikes’, inctvla group or individual is identified as a
potential target on the basis of their behavidpadtern of life’ activity. Identities, functionsnd
importance of the individuals involved in this gpoare in advance established in national
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military documents. This kind of targeting allegeslolates the principle of distinction because
it does not take into account considerations akdiparticipation of hostilities’ or ‘continuous
combat function’. On the opposite side, UCAVs ematile party to examine belligerent’s
movements and patterns of conduct to ascertairtifegge targets and minimize civilian
casualty®®. Standards set by Interpretative Guidance exdindigiduals who may currently be
targeted in U.S. drone strikes, but who only fumttias ‘political and religious leaders’ or
‘financial contributors, informants, collaboratansd other service providef%’. Having in mind
the limitations in intelligence collection and ealice on the quality of the information provided
by UAV devices, targets may be mistakenly idendifees having military significance or status,
posing particular challenges for complying with fabedamental IHL rule of distinctioff®.

It is up to the countries to set out rules of emgagnt as a basis for military
operations and implementation of IHL rules and g@ples, including principle of distinction. In
the context of drone warfare fighting non-state eafngroups it is equally essential. Moreover,
increased civilian involvement in military operatgand rise of loosely organized armed groups
gives rise to confusion and uncertainty as to caanpé with principle of distinction. Therefore,
Israel’s High Court agreed that decision on whetheivilian could be targeted for taking direct

part in hostilities should be made on a case-bg-tasié™.

3.4. How one may be targeted?

After determining who may be targeted and if made shat a target is a military
person, another essential issue needful of caceiusideration is the question of how one may
be targeted. Drone strike cannot be carried oatfree manner, disobeying rules and principles
of international humanitarian law. Drone strike alw, before targeting, shall adhere to

principles and be conducted in accordance withetipeisiciple in order to be deemed lawful.

3.4.1.Principle of proportionality
It is obligatory to consider what will be the effeof a drone strike on civilians and

civilian objects so as to ascertain proportionalRyinciple is fundamental during the process of
decision making whether to target or not. The pplecof proportionality is also part of
customary international |&#f. The principle of proportionality protects thosdeil@ans who are
not directly targeted but nevertheless may suff@mfthe damages inflicted by the force used.

According to this principle, it is prohibited torcaout an attack which may be expected to cause
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“incidental loss of civilian life, injury to civilias, damage to civilian objects, or a combination
thereof which would be excessive in relation to the comcratd direct military advantage
anticipated?*. Proportionality principle suggests a balancinst teetween lawful collateral
damage and anticipated military benefits. Althoygbportionality principle is not explicitly
mentioned as such in Additional Protocol |, it isacly incorporated and may be also implicitly
inferred from other provisions about distinctiondaprecautions. This shows how much
proportionality principle is interrelated with othkeey principles of humanitarian law — military
necessity and the principle of distinctidn.essence, total avoidance of damage to the anvili
population is the ideal standard combatant shoakk st all times, but practically it is not
always feasiblé®. Reasonable incidental injury accompanying contsahes is acceptable if
the target poses a sufficient, not necessarily imemi, thredt® Proportionality principle
prohibits the use of weapons or methods of wanidneh are indiscriminate in nature and cause
disproportionate casualties. Therefore, under wtrigt and limited conditions, proportionality
permits causing collateral damage. The risk toliaivé may be aggravated where drone strikes
are carried out far away from areas of actual cdaraparations, especially in densely populated
areas, and unsuspecting civilians may suddenlytfirthselves in the line of fit¥.

Well known fact that the terrorists are mostly k@chwithin the civilian population
or uses them as a shield protecting them for amclattHuman shielding is prohibited by
international humanitarian |&W. Drone strikes in such circumstances might reéaute killing
or injuring of a large number of civilians which llwiamount to an indiscriminate and
disproportionate attack. Most often, on the batldfit is inevitable to have some civilian
casualties. But in the line with the principle afoportionality, such casualties must not be
disproportionate for them to be acceptable andidersd as fulfilling military goal. When
assessing proportionality in the context of droimées, the weapon used is irrelevant. Whether
the expected civilian casualties or damage wereessige relative to the military gain the
attacker reasonably anticipated from the strikenity important'®. Great amount of drones can
be susceptible to think that military advantageas outweighed. The military advantage is a
subjective determination based on evaluation oftéinget with the information available at that
time. Article 52 of Additional Protocol | provides definition of military objective being them
those Which by their nature, location, purpose or use enak effective contribution to military
action and whose total or partial destruction, aaet or neutralization, in the circumstances
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ruling at the time, offers a definite military aditag€. But there is disagreement among
scholars on how to interpret the military advant&gveral scholars state that the proportionality
of the individual attacks needs to be weighed ajdime specific military objective that can be
achieved during that individual attack. Others arthat the anticipated military advantage needs
to be considered for the entire military campatgnHowever, the United States maintain that
the strikes directed at the leaders of the temorage militarily necessary since they accrue
military advantagg€® Likewise, the assessment of ‘proportionality’ iear in every case,
depending on various factors such as the valubeofarget, the location of the attack, the timing
of the attack, the number of anticipated civili@s@alties and the amount of damage anticipated
to civilian objects. Foreseeable risks and potémiistakes must be also taken into account.
Taking these requirements into account the decisi@ttack is eventually made by the person in
charge.

States have obligation to choose weapons withigr@aecision or lesser explosive
force when targets are located in civilian af&adt is known that drones are equipped with
armament of increased precision so they are evetarliban most of the traditional weaponry.
Moreover, visual information transmitted from corhbdeones ensures the possibility to conduct
reliable and systematic cost-benefit analysis tsfyathe proportionality teét°. Traditionally,
unsteadiness of surrounding conditions, along withrecision, impaired the accuracy of drone
strikes. But still, unlike other conventional weapoused in air warfare, UCAVs allow to
properly assess proportionality, taking into acdtaeal-time changes and the projected civilian
injury with much accurady. Yet, the precision and accuracy of drone strik@avily relies on
the intelligence (given to him by ground informgntsrried out by a human being. But the
intelligence gathered might be faulty. It is wrownigfo think that because they are computerized
and are not prone to mistakes. Additionally, stafiésn have no other means available to attack
members of non-state actors than unmanned vefficl&éthough the ratio of civilian deaths per
militant killed by UCAVs varies in different sourgethe number is evidently more proportionate
than attacks using vast majority of conventionaisif".

Principle of proportionality is difficult to asse$s make general assumptions of

principle in practice, since it is very case-redaite the sense that the scope of military advantage
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or proportionality has no consensus. Whether tlotyadly cause excessive collateral damage or
not depends also on decision made by the persomairge. Proportionality test is quite complex

to apply in practice. Even though some suggestdimates ensures the proper implementation of
this principle, it is hard to establish a position the precise influence of the use of armed

unmanned vehicles.

3.4.2.Principle of military necessity

Principle of military necessity, along with printgpof distinction and principle of
proportionality, is the driving force of militaryampaigns. Military necessity in times of war is a
lawful justification for combatants to conduct lathoperations. Essence of the principle of
humanity is reflected in the AP Iirf so far as objects are concerned, military objext are
limited to those objects which by their nature,alben, purpose or use make an effective
contribution to military action and whose total partial destruction, capture or neutralization,
in the circumstances ruling at the time, offersefidte military of advantagé®’. Only military
targets, as opposed to civilian or neutral buildingan lawfully be targeted for a perceived
military gain. It is not easy to determine when @ject becomes a lawful target, but the
belligerent must act in good faith and “take int@@unt all available informatio®. Military
necessity determines the degree and the type o fohich can be used in relation to a military
advantage. In other words, only certain amounbatd only can be used or certain actions only
can be taken. Violation of IHL will only occur iiflicted harm is greater than that unavoidable
to achieve the military objecti?®. In addition, the force used must beonsistent with the
principle of humanity?*’. Necessity principle comprises obliges to make,shefore striking,
that, and if, a civilian site has been convertet ia military one. It also depends on the
information available at the moment of decisidm. éase of doubt as to whether an object which
is ordinarily dedicated to civilian purposes is bgiused for military purposes, it may only be
attacked if, based on all the information reasogaavVailable to the commander at the time,
there are reasonable grounds to believe that it besome and remains a military objectit?&
but UCAVs can spot and respond to such subtle arshtile informatioff>.

UAVs as a tool used by the parties are not viofatine principle of military
necessity. Conversely, use of unmanned vehiclemseasten justified by the principle of

military necessity because of their sophisticatgdimment and capability to stay airborne until
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visual identification is ensured before the tarigehi®. Yet, UAVs are criticized Criticism
focus on the fear that lethal UCAV strikes may bediinstead of a more humane option, such as
capture or detention and on the question of whatmiditary advantag€’. Practical
considerations as to whether a target shall beuoagbtrather than killed by UCAVs raise some
significant challenges. For example, it is hardiyaginable how UCAYV, flying over hostile
territory, could accept surrender from combatano yst laid down his armi¥ or remove such
person from the battlefield. When determining thiétany advantage of unmanned vehicles in
the current contemporary war with non-state actibishould be done critically. One may assert
that drone targeting is militarily necessary beeaiti®ffers certain military advantage by killing
terrorist leaders and therefore neutralizing testattacks or diminish terroristic network. But if
targeting terrorist leaders causes big amount sfiaées, it is doubtful that reasonable military
necessity is reached. O’Connell agrees that tangédtigh-level terrorists is counterproductive,
since it only incites the resentment due to theahife numbers of casualties and it does not
really weaken the terrorist organisation as thgetd leaders are easily and quickly recrafted
Commentary on the HPCR Manual is in favour of UCAYechnological
advantages:such assessments by remote operators may be niatde¢han those of aircrews
on the scene facing enemy defences and other ctising >** Moreover, targets and accidental
bystanders do not notice these vehicles, mainlytferreason that UAVs reach high altittile
As regards the assessment of the principle of amylinecessity, case-by-case approach is

suggested.

3.4.3.Principle of precaution

When the target is a lawful target under the iragamal humanitarian law, drone
strike can still be conducted discriminately. There, all reasonable precautions must be taken
to spare the civilian population and avoid damageitilian object§*. This obligation requires
parties to the conflict to do everything feasibled ause all information that is effective and
reasonably available and possible to make the mietation about whether a person is a lawful
target or not. Variety of precautionary measureaguige high. It can include target selection and
verification, choice of means and methods of warfassessment of the effects of an attack,
warning in advance, cancel or suspend attacks w@bamge of circumstances and all other
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feasible precautioR¥. The term ‘feasible’ shall be highlighted in deteming precautionary
measuresFeasible steps are those which ‘are practicablpractically possible, taking into
account all circumstances prevailing at the timecluding humanitarian and military
considerations’. Attackers are not obliged to eshall possible means to verify the target, but
must use those that make sense in military t&ftishe environment of the target must also be
included in the assessment and assessed in gabdTarget itself, before engaging into attack,
must be verified to be a military targéttoo many civilians gathered in certain targetabtea
then attacker must refrain from attackifrg Furthermore, precaution taken as to the robust
verification of the target is only side of the coilvhen all feasible measures were invoked and
target was certainly clarified, the use of weapand tactics for that target should be such as to
be designed to minimize civilian collateral damagel not excessive to the anticipated military
advantage. Precaution also detects that an attaskess the choices of weapon at its dispisal
Therefore, if use of a drone, because it is aivelgtprecise targeting system and longer window
of opportunity within which to strike, would likelgesult in less collateral damage than use of
other systems, drones should be employed. In casl®ubt, additional information must be
obtained before an attack is launched.

In practice, the current use of unmanned vehiaies to meet the precautionary
requirements. The HPCR Manual and its commentafgrgeto the application of the
precautionary principle to UCAV deployment as wal to the advantage UCAV/UAV-
technology may offer in this regardUAVs can be a useful asset in complying with the
obligation to take feasible precautions in attack.= hence, if available and when their use is
feasible, UAVs ought to be employed in order toaenh reliability of collateral damage
estimates®*’. Besides, UAVs are equipped with camera and conwation system. UAVs are
able to perform targeting more precisely becausy thave a greater capacity for extended
surveillance. This contributes to the fulfillmenit grecautionary principle by the much clearer
verification of targets If a drone is reasonably available to provide gevg of a target and
such imagery would enhance the UAVs ability to eaghat the target qualifies as a military
objective, then the use of a drone would be reduire a matter of laf%. Precaution demands
utmost thoroughness when gathering information albargets. During drone attacks, other

assets reasonably available to verify a target rbestesorted to if doing so would measurably
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improve verification of the target. In fact, neargyound military forces (if such troops are
deployed in or close to the battlefield) can hatpnnonitoring the target upon the initial

information collected by a drone. But it might nalivays happen. With a view to these
capabilities held by UAVs, individuals may be taegkat the time when there are no civilians in
the vicinity”**. On the other hand, when taking these precautions, risks losing the actual

target. Majority of the attacks with UCAVs are caoted by surprise and without warning. In
cases when a targeted individual might flee or takeer upon providing warning to civilians

who might be affected, the warning does not to beessarily issued. In addition, a target's
sudden appearance may make it necessary to stilke \& very short time. In such instances,
the need for a rapid reaction will affect the fediy of certain precautiorf8>.

The technological advances of UCAVs may enhance ptiancte with the
regulations and facilitate the implementation oégqautionary measures. If use of a drone,
because it is a relatively precise weapon systednitanoiter capability often affords a longer
window of opportunity within which to strike, wouldikely result in less collateral damage than
use of other systems (such as a manned aircraltergror ground attack), and if such drone use
is militarily feasible, the drone must be employexda matter of law. But if this is put in practice
it still depends on the people in command of thession and the UCAV. To conclude,
assessment whether UAVs are employed in compliasiitethe principle of precaution shall be
performed on case-by-case basis.

To conclude, it would be hard to conclude thatube of drones could never satisfy
the requirements and principles of jus in béfloArguably, UCAVs bears technological and
military advantages in helping to ensure principtdsdistinction, proportionality, military
necessity and precautionary. UCAVs possess equipaiewing them to make sure that the
target is truly a military one, that a strike wilht exceed reasonable amount of civilian casualties
(or in best scenario — zero casualties) to gairtaryl aim, that a target has been notified before a
strike. But it is not always so. Due to the encurnmge nature of battlefield UCAVs are
employed in, most of the times they are fightingaiagt non-state parties with loose
organizational structure and tricky tactics, foample hiding among civilian population. This
results in mistakenly conducted strikes, excessagialties and superfluous injuries. Moreover,
some legal notion, such as ‘military advantagega4ible measures’ do not always bring entire
clarity. They are rather dependent on the inforamativailable at the moment of an attack. It is

the subject-matter of military commanders who a@sponsible for making decision. In such

244 \Weizmann. Remotely Piloted Aircraft and InternagibLaw, p. 40
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international law // Case Western Reserve Jourfnaternational Law, Vol. 45, Fall 2012, p. 211
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varying situations, it is recommended, and whaksodike the wisest model of thinking, case-by-

casis approach such be sustained in assgssimg belloprinciples.

4. Status and responsibility of UCAV operators

Third aspect of drones’ legality is a status afsth people who conduct targeting,
namely — drone operators. This aspect reflectsobtize most remarkable features of warfare by
drones. Currently UCAVs are not only deployed byitarly personal. Significant confusion has
surrounded the issue of the status of non-militpgysonnel operating drones, especially
intelligence personnel and civilian contractdfs Contractors should be understood as those
individuals or employees of an organization, undentract with a government. Other
contentious issue refers to the question how andvfom the criminal responsibility shall be
asserted in case a war crime has been committdebite operatioff®. Normally, every single
UCAV is operated by two or three chains of pers@rse person is a pilot who actually flies the
drone throughout the mission. Another one is resiba for a control of UAV’s sensors and
weapons. A ground control station is only neededldanch and recovefy’. This exclusive
situation calls into existence question of respuifigi. The fact that persons operating remote
control weapons are distant from an actual bagliefis of no relevance for the establishment of
responsibility because a human operator is stpoeasible for activation, direction and fire of
the weapon UAV and its payload. Accordingly, thep@nsibility for respecting IHL, including
the suspension of an attack if IHL rules cannotdspected, clearly belongs to the individual and
the relevant party to an armed confiift The following discussion assumes that drone
operations are being conducted in the contextrakdrconflict.

The status of the operator is not problematic galesense as long as that person is
a part of military personnel (in both IAC and NIAG¢cause members of state armed forces are
familiarized with laws of war, wear uniforms, possechain of command and accordingly can

ensure the compliance with international humaratataw?>*.
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It is known that the United States employs UCAVY¥amen and Somalia with the
assistance of intelligence officers from the Cdningelligence Agency (CIAY The CIA,
according to the public information, controls UAWem its headquarters in the state of Virginia,
in coordination with pilots near hidden airfielassAfghanistan and Pakistan who handle takeoffs
and landing$®. But it has not been publicly regarded whetherh®. government regards the
CIA personnel as members of the armed forces diatis directly participating in hostilitiés"
Humanitarian law defines the armed forces of aypara conflict as consisting oéll organized
armed forces, groups and units which are under mroand responsible to that Party for the
conduct of its subordinates, even if that Partejgresented by a government or an authority not
recognized by an adverse Pafy.

In the event of IAC, the only way for the CIA pensel (as a non-military
personnel) to be considered combatants is to ptbae they either can fulfill criteria for
obtaining combatant stafi& By virtue of Article 4 Geneva Conventionif, the personnel of
CIA, even with a broad interpretation of the adjdhardly meets the requirements of being either
a lawful combatant (part of state armed forces)miver of a militia or volunteer corps.
Alternative way, applicable both in IACs and NIAds, to belong to paramilitary group or
‘armed law enforcement agency’ that was involvedhie armed forces of a stateé In other
words, they need to comply with the laws of war éedmembers of a paramilitary group or
‘armed law enforcement agency’ that have been pwated into the armed forces. Non-
incorporated paramilitary and law enforcement agenare civilian in nature for the purposes of
international humanitarian I1&W. Incorporation does not depend on the wearingnifbrms or
the carrying of arms openly having the fact thagrafor is far away from the actual place in
which a drone is conducting its attack. Rathehimiges upon whether the drone operators are
part of a chain of command that requires the opesai be trained in the laws of war and

whether that chain of command enforces the lawsvaf®® Concerns have been expressed
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whether the CIA, as a covert agency, can effegtiestablish a command and control structure
with the necessary requirements of oversight, atatility and transparency for the regulation
of combat functions in armed confl@®. They neither have knowledge of the rules of lafis
war and the rules of engagement, nor special trgjnépecial uniforms or other insignia for
distinguishing themselves. For example, the U.SD Dequires members of DoD components
(armed forces including) tocomply with the law of war during all armed contfic however

such conflicts are characterized, and in all otheilitary operation§®®?

, while in contrast,
whether the CIA has directives, manuals and praesdeflecting humanitarian law principles is
unknown. Some scholars even suggest that the GiArae from constraints imposed by the
laws of armed conflict while DoDis legally bound to execute its military operatioms
accordance with the laws of armed conflict, <...> tG®A, however, is under no similar
requirement regarding international I&#?°. But the assumption that CIA does not apply same
standards as the military in the context of drdn&es is rejected by the majority of scholars.

Article 83 of AP | requires that parties includbet study of the Geneva
Conventions and Protocols in their programs of tamyi instruction. Article 82 sets a
requirement for legal advisers to be availabledweise military commanders at the appropriate
level on the application of the Conventions and fhiotocol and on the appropriate instruction
to be given to the armed forces. For example & military has a strong tradition of training
its personnel on the laws of war and maintainslizigkperienced military lawyers who assist in
cases when and how to IHL standards shall be appparticularly in complex and uncertain
situations. It is not known whether CIA personnalking these determinations are trained in the
law of armed conflict with the same rigor, or alite access appropriately qualified legal
adviseré®. As far as known today, CIA personnel conductimmne strikes began receiving laws
of war training, but it is not known whether CIArpennel are or able to access appropriately
qualified legal advisers. Less clear is how the '€kghain of command enforces the laws of war,
making violations more likeR?>. Therefore, operator from CIA personnel, in cutren
circumstances, is unprivileged to conduct hosditiand control the UCAV (is unlawful
combatant) and breaches IHL regulatfShs

If CIA personnel have not been incorporated inaiess armed forces, they could

be considered civilians directly participating iostilities’®’. They may conduct targeted killings

zz; Targeting Operations with Drone Technology: Hurtean Law Implications, p. 31
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but also be killed themselves as well as be chawgdgdmurder under the domestic law of any
country in which they conduct targeted drone kgjnbecause according to the Article 51 of
Additional Protocol |, their rights associated withmbatant status (special treatment as a
prisoner of war) and immunity from prosecution &mts is forfeited upon such acts. In NIACs,
their rights and responsibilities are defined by ¢bmmon Article 3 and Additional Protocol Il.

Less obvious are scenarios in which civilians ave aontrolling the UCAV, but
conduct supporting work, for example, fuelling oaintaining it. Initially, the ICRC held an
attitude that in such cases ‘single step causatipptoach, i.e. that the respective conduct leads
“in one causal stépto the impairment, is valfd® Later on, this approach has been challenged
referring to the fact that the contemporary reatifywarfare involves a multitude of personnel
and different personnel conduct different steps.mieans single-step-approach may not
effectively assess the nexus between conduct amedctnsequences in cases like this.
Subsequently, approach has been expanded inclatliognduct that is ‘integral’ for causing the
harnt®. In reality, fuelling the UAV or taking other meass necessary for deployment or its
maintenance, as they are preparatory and aim aingathe harm, would amount to a direct
participation in hostilities° with respective consequences of deprivation dfiaivprotection as
well as exposition to a collateral damage and nesipdity owing to the Article 51 of AP |I.

Degree of involvement of each person is uncertdie # a person operating UAV
or a person merely responsible for the maintenaht#V. Therefore, it has to be assessed on a
case-by-case basis. It is important to note thasthtus of drone operators — civilian contractor,
intelligence officer or member of state armed fereehas no bearing when targeting results in
committing a war crime which is a violation of imta@tional humanitarian law. Then person who
performs a drone strike as well as who authoritesmdy be prosecuted for war crimfiés
Challenges arise as to the limited capacity of parator to process a large volume of data,
including contradictory data at a given time anel shipervision of more than one such system at
a time. Drone strikes are reliant on the informatoollected by the UAV itself or with the
assistance of locals of a certain dféavVioreover, operations performed by UCAVs ofterklac
publicity (presumably due to the agency’s statlib)s leads to uncertainty if an operator is fully

able to adhere to the relevant rules of IHL in thoscumstance<®,

%8 DPH Guidance, paragraph 55

29 Michael N. Schmitt, The Interpretive Guidance be Notion of Direct Participation in Hostilities caitical
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In conclusion, international humanitarian law sews problem UCAVs to be
employed by state armed forces or by any othertanflipersonnel of a state as long as they
fulfill criteria obtaining status of a combatant.owever, problem emerges if UCAVs are
operated by non-military personnel, as it is inecaSCIA led operations. They are either treated
as unlawful combatants or civilians directly pagating in hostilities. To avoid this, there are
two ways: a non-military personnel has to incorpedainto state armed forces or combatant
criteria (under Article 4 of GC Ill) has to be filiéd. As of now, it is not clear about any of tees

options because operations performed by CIA perddaok public information.
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Conclusions

1.

Hypothesis of the thesis — unmanned combat aestaitie (drone) as such is legal and its
legality depends on its use — has been confirmexveder, drones’ use is subject to
conditionality. Since drone operations are maingrfgrmed in covert or ambiguous
manner and clear-cut answers cannot be providesl,up to states to guarantee to what
extent UCAVS’ operations comply with IHL rules apdnciples.

Through analysis of Chicago Convention and HPCR Whprovisions, it is concluded
that drone itself should not be considered as @weadut rather as a carrier of a weapon.
UCAVs are subject to a controlled landing and téilseas well as redeployment what
separates them from cruise missiles. Moreoverchkers of Chicago Convention stipulates
that any aircraft used in military services is adaged state aircraft, regardless that they
carry weapons. The mere ability of UCAVs to deplgapons does not qualify for
military aircraft, but because they fulfill critarienshrined in customary law and HPCR
Manual, UCAVs shall be treated as state militargrafts. In cases of doubt, assessment of
the status of UCAVs should be carried on a caseasg basis.

A payload (armament) attached to drone is a weapahits use may result in illegality.
UCAV should be seen entirely, not separating vehfidm its armament. According to the
Commentary to Additional Protocol | and HPCR ManWwiCAYV, in the widest sense, may
be regarded as ‘mean of warfare’ as any otherumstnt capable of conducting attacks
and causing injuries or damaging objects.

The way UCAVs are used — ‘method of warfare’ isjsabto prohibitions and limitations
set out in specific international treaties and kiagding rules of IHL. With the armament
currently employed, it is not intended to breachhse rules of treaty or customary law,
nor general rules, applicable to all weapons, maadsmethods.

Principle of distinction has to be equally respdcie conducting targeted killings by
drones. In case of IAC, drone strikes should betdidnonly to members of the armed
forces of a party to the conflict (combatants) antlitary objectives. In NIAC, even
though the term ‘combatant’ is not explicitly reoied, but principle of distinction is still
valid because of its customary nature. Civiliansovdngage in temporary or sporadic
conduct may only be targeted for the duration efrtparticipation in the hostile conduct.
Having in mind that the great majority of dronelksis are carried out while countering
terrorism, it is not rational to avoid includingtanDPH category persons who provide

recruitment or financial and political support fan organized armed group. Thesis
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10.

concludes that decision whether a civilian could theeted for taking direct part in
hostilities should be made on a case-by-case basis.

Individuals with ‘continuous combat function’ malgsa be lawfully targeted. CCF focuses
on the membership in an organized armed grouperalian on actions of a person. Non-
state party armed groups are included in the teé8och individuals with CCF are
targetable for so long as their membership in theug lasts. Adherence to distinction
principle in drone strikes depends on the detertimnaof the status of these non-state
groups. Limitations in intelligence collection atite quality of such information, UCAV
may mistakenly target persons as having militagniicance or status, posing particular
challenges for complying with the fundamental IHLer of distinction. On the contrary,
UCAVs are capable to examine individual's movemeatsl patterns of conduct to
ascertain legitimate targets and ensure the ptacip

Thesis concludes that it is controversial to stit® UCAVs could never satisfy the
requirements and principles of jus in bello. Pyphes of proportionality, military necessity
and precautionary are quite complex to apply irctica. However, due to the UCAV’s
technological capabilities, they are better atsgtig proportionality test, ensuring that the
target is truly a military one, that a target haerb notified before a strike. Implementation
of these principles depends on the person in chafgd CAV operations. Therefore,
assessment whether UCAVs are employed in compliartbethe principles ofus in bello
shall be performed on case-by-case basis.

The status of the UCAV’s operators is not problemat legal sense as long as they
comprise a part of military personnel (both in 1A@d NIAC) or, in the event of IAC only,
satisfies criteria established in Article 4 of Beneva Convention for acquiring combatant
status. Yet, drones has been started to be opdrptean-military personnel.

There is two ways for non-military personnel to cmnsidered lawful operators: in the
event of IAC, they may prove that they fulfill @rta for obtaining combatant status
(Article 4 of Geneva Convention lll). Alternativeay, applicable both in IACs and
NIACs, is to belong to paramilitary group or ‘armkav enforcement agency’ that was
involved in the armed forces of a state (Articl¢3)4f Additional Protocol I).

The personnel of CIA, under current circumstanced eformation that are publicly
accessible, even with a broad interpretation of Ahigcle 4 of GC Il hardly meet the
criteria obtaining combatant status. They neittarehbeen incorporated into state’s armed
forces as paramilitary group or ‘armed law enforeatmagency’. In result, they are
civilians directly participating in hostilities anmay accordingly be targeted or charged

with murder or war crimes.
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Summary

This thesis analyses the question of legality mihanned combat aerial vehicles
(drones) in accordance with international humaiaitataw. Hypothesis is raised that drone is no
different from other means and methods of warflren effort to confirm or deny a hypothesis,
thesis is divided into three-fold analysis: legaldf UCAVs as such, legality of the use of
UCAVs and the legality of UCAVS’ operators are exiagal.

First part of thesis starts with historical ovewiof UCAVs, the reasons of their
increasing attractiveness, definition and detertionaof level of autonomy. Second part of
thesis embarks on the analysis whether UCAV as sscltawful under the international
humanitarian law. Examining and comparing provisiaf Chicago Convention and HPCR
Manual, it is proven that drones are carriers ofsileé and should be considered state military
aircrafts. In its entirety, drone is a ‘mean’ ofrfeeie under IHL, but by nature it is not designed
to cause excessive civilian casualties or supasfiuguffering therefore and is not unlawful as
such. However, the payload employed with UCAVs weapon and their use (‘method’) might
render them illegal. This is a subject-matter dtied part of thesis. Hereby, the issue is divided
in two parts: ‘who may be targeted?’ and ‘how onaynbe targeted?’, the former reflecting
principle of distinction of IHL and the latter —ipciples of proportionality, military necessity
and precaution. The content and scope of theseipi@s are analyzed as well as their practical
implementation in the context of UCAVs employmelst — forth — part of thesis looks into
question whether operators of UCAVs of non-militagture are lawful. Specific concerns about
their status and ways to legalize it are examined.

In the final part, conclusions are drawn on theugds of a research made. At the
same time the hypothesis is found to be provensiSh&ncludes that it is not entirely true to
state that drones do not satisfy principlegusfin belloand therefore are unlawful. UCAVs bear
technological and military advantages in safegumydihese principles, but due to the
encumbering nature of battlefield UCAVs are emptbye and secrecy of operations, clear-cut
answers cannot be provided. Moreover, sound impieatien of these principles is also
critically reliant on the information available alidhe target at the moment of strike. Therefore,

case-by-case approach assessing these princigleggested.
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Santrauka

Sis magistro baigiamasis darbas analizuoja nejatmy koviniy orlaiviy
(toliau — NKO) teistumg ir atitikimg tarptautinei humanitarinei teisei. ISkeliama hgmt kad
nepilotuojamas kovinis orlaivis niekuo nesiskirimonkity legaliy kariavimo priemonj ir
metod;, tockl yra teigtas. Siekiant patvirtinti ar paneigti hipotezlarbo tyrimas skiriamagstris
dalis: tiriamas paties nepilotuojamo kovinio orlaivkaip tokio, teistumas, nepilotuojamo
kovinio orlaivio panaudojimo tettumas ir nepilotuojamkoviniy orlaiviy valdytoy teisstumas.

Darbas pradedamas NKO istorine apzvalga, gaugjancio naudojimo
priezasgiy ir autonomijos lygio aptarimu. Antroji darbo daéisalizuoja, ar NKO, kaip toks, yra
teisttas tarptautiss humanitarias teigs prasme. Pasitelkiant ir lygina@iikagos Konvencijos
bei Tarptautigs teigs, taikytinos oro karui Vadovo nuostatgsdoma, kad NKO, kaip toks, yra
kovinio uZtaiso ne3as ir turi hiti laikomas kariniu valstyds orlaiviu. Visumoje, NKO yra
teistta kariavimo ,priemod&‘ tarptautires humanitarias teigs prasme, tod kad jis rera
sukurtas specialiai sukelti per dideles ciyifiukas ar nereikalingus suzalojimuscida kovinis
uztaisas, kuyrneSa NKO ir tai, kaip jis yra panaudojamas (,ma&f)l gali paversti NKO
neteigta kovos priemone. Tai yra analizuojamaiopje darbo dalyjeCia pat klausimas yra
ISskirstomasj dvi dalis: ,j ka gali hiti taikomasi?” ir ,kaip turi lati taikomasi?“, pirmajam
reiSkiant atitikimy atskyrimo principui, 0 pastarajam — proporcionabrkarinio kutinumo ir
atsargumo principams. Si darbo dalis taip pat anaja i turiniy turinj, apimi bei jy praktin
igyvendinimy panaudojant NKO. Paskuéir- ketvirtoji — darbo dalis tiria klausanar ne karias
paskirties NKO valdytojai ar personalas galtibaikomi teistais. Su y statusu susjjklausimai
ir galimi sprendimo tbdai yra nagrigjami Sioje dalyje.

Darbo pabaigoje, remiantis atliktu tyrimu, formeojamos iSvados bei
jrodoma, kad darbe iSkelta hipatgzasitvirtino. Taip pat darbo pabaigoje prieinagaados, jog
teigti, kad NKO neatitinka tetés karo glygomis (us in bellg principy ir todkl yra neteisti, néra
visiSkai teisinga. NKO suteikia technologiir karinj pranaSumus garantuojanty §principy
laikymasi, bet @l iSkylarciy kliaciy kovos lauke ir NKO operagjjslaptumo, aisks atsakymai
negali kti duoti. Be to, patikimas §iprincipy jgyvendinimas taip pat priklauso ir nuo turimos
informacijos apie taikinNKO atakos metu. Tad Siy principy laikymosi vertinimas turi i

atliekamas kiekvienu individualiu atveju.

65



