B Winiger, B Askeland, E Bargelli, M Hogg, E Karner (eds)
Digest of European Tort Law
Volume 4



Digest of European Tort Law
Vol 4: Essential Cases on the
Limits of Liability

Edited by the

Institute for European Tort Law

of the Austrian Academy of Sciences
and the University of Graz

DE GRUYTER



Bénédict Winiger, Bjarte Askeland, Elena Bargelli,

Martin Hogg, Ernst Karner (eds)

Digest of
European Tort Law

Volume 4:

Essential Cases on the Limits of Liability

Contributors

Catarina de Almeida
Hakan Andersson

Bjarte Askeland

Ewa Baginiska

Marko Bareti¢

Elena Bargelli

Lacrima Rodica Boila
Jean-Sébastien Borghetti
Giannino Caruana Demajo
Nadia Coggiola

Eugenia Dacoronia

André Dias Pereira
Caterina Draschan-Mitwalsky
Simona Drukteiniené
Amélie Dubout

Bernard Dubuisson
Gregor Dugar

DE GRUYTER

Anton Dulak

Caroline Duret

Anne Marie Frgseth
Bianca Gardella Tedeschi
Michele Graziadei
Rihards Gulbis

Natalia Henczel

Martin Hogg

Jifi Hradek

Monika J6zon

Thomas Kadner Graziano
Ernst Karner

Julija KirSiené

Jonas Knetsch

Bernhard A Koch

Janis Kubilis

Janno Lahe

Siewert Lindenbergh
Alexander Longin
Ulrich Magnus
Miquel Martin-Casals
Franz-Stefan Meissel
David Messner-Kreuzbauer
Donal Nolan

Olli Norros

Barbara Novak
Arnaud Parreaux
Eoin Quill

Jordi Ribot

Elise De Saint Moulin
Saifon Suter

Tambet Tampuu
Solveiga VilCinskaité
Bénédict Winiger



Institute for European Tort Law

of the Austrian Academy of Sciences
and the University of Graz
Reichsratsstrasse 17/2, A-1010 Vienna
Tel.: +43 1 4277 29651

Fax: +43 1 4277 29670
https://www.oeaw.ac.at/etl

E-Mail: etl@oeaw.ac.at

OAW ONI

This study was conducted with the financial support of the Austrian Science Fund

(FWF, grant DOI 10.55776/P33095)

Die Studie wurde durchgefiihrt mit finanzieller Unterstiitzung des Osterreichischen Wissenschaftsfonds FWF
(grant DOI 10.55776/P33095)

ISBN 978-3-11-100121-0

e-ISBN (PDF) 978-3-11-100127-2

e-ISBN (EPUB) 978-3-11-100152-4

DOI https://doi.org/10.1515/9783111001272

(@

This work is licensed under the Creative Commons Attribution 4.0 International License.
For details go to https://creativecommons.org/licenses/by/4.0/.

Library of Congress Control Number: 2024937913
Bibliographic information published by the Deutsche Nationalbibliothek
The Deutsche Nationalbibliothek lists this publication in the Deutsche Nationalbibliografie;

detailed bibliographic data are available on the Internet at http://dnb.dnb.de.

© 2024 the editors and authors, published by Walter de Gruyter GmbH, Berlin/Boston
The book is published open access at www.degruyter.com.

Typsetting: jurgen ullrich typosatz, Nordlingen
Printing and binding: CPI books GmbH, Leck

www.degruyter.com



Table of Contents

Preface =—V
Abbreviations === XVII

Questionnaire Structure =—1
Questionnaire == 3
I Introduction ——3
II.  Questionnaire 4
A.  Introduction —— 4
Foreseeable and Unforeseeable Consequences == 5
Protective Purpose of the Rule and Equivalent Concepts === 6
Losses and Additional Losses as a Result of Subsequent Conduct or Other Event —— 8
Reduction Clauses =——9
Other Issues == 9

mmoNnw

A. Introduction =—— 11
1. General OVerview s 13

1. Historical Report =— 13
2. Germany = 17

3. Austria =19

4. Switzerland =—— 22

5. Greece =— 24

6. France ——26

7.  Belgium =27

8. The Netherlands =—— 30
9. Italy == 31

10.  Spain == 35

1. Portugal =— 37

12.  England and Wales —— 39
13.  Scotland =—— 42

14. Ireland —— 44

15. Malta = 46

16.  Norway =—— 47

17. Sweden —— 49

18.  Finland == 51

19. Estonig == 53

20. Latvia =55

21.  Lithuania == 58

22. Poland —— 60

23. Czech Republic —— 63
24. Slovakia == 66

25. Croatia =—— 69

26. Slovenia ——72

27. Hungary =—— 74

28. Romania =—— 78

29. European Union —— 80
30. The Principles of European Tort Law and the Draft Common Frame of Reference —— 83
31. Comparative Report =—— 85



X = Table of Contents

B. Foreseeable and Unforeseeable Consequences — 91
2. Is liability limited where the consequences are unforeseeable? === 93

1. Historical Report === 93

2. Germany —— 96

3. Austrig =—— 100

4. Switzerland == 105

5. Greece =—— 110

6. France =— 113

7.  Belgium === 115

8.  The Netherlands —— 120

9. TItaly—122

10.  Spain =123

1. Portugal —— 126

12.  England and Wales == 128
13.  Scotland == 133

14. Ireland =—— 139

15. Malta —— 144

16.  Norway == 149

17.  Sweden =—— 152

18.  Finland =— 155

19.  EStonia == 160

20. Latvia =165

21.  Lithuania == 167

22. Poland =—— 170

23. Czech Republic —— 174

24. Slovakia == 178

25. Croatia = 184

26. Slovenia —— 188

27. Hungary =— 190

29. European Union =— 194
30. The Principles of European Tort Law and the Draft Common Frame of Reference =—— 198
31. Comparative Report =—— 202

C. Protective Purpose of the Rule and Equivalent Concepts —— 207
3. Protective purpose of the conduct norm breached == 209

1. Historical Report =—— 209
2. Germany = 211

3. Austrig =—— 215

4. Switzerland —— 218

5.  Greece =222

6. France == 225

7.  Belgium —— 228

8.  The Netherlands =—— 231
9. Italy=——233

10. Spain =—— 234

1. Portugal —— 236

12.  England and Wales == 239
13.  Scotland =—— 243

14. Ireland —— 247



15.
16.

17.

18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
29.
30.
31

Malta == 251

NOrway =— 256
Sweden w260
Finland == 264
EStonia == 268

Latvia s 272
Lithuania =—— 280
Poland —— 282

Czech Republic === 286
Slovakia == 293
Croatia == 296
SIOVENia 300
Hungary =—— 301
European Union =—— 305

Table of Contents = XI

The Principles of European Tort Law and the Draft Common Frame of Reference === 307

Comparative Report =—— 310

Exclusion of liability for ‘indirect damage’ or ‘indirect victims’? === 315

O oo NV WN =

W W NN NDNNDNDNNNDNDN=2 2= =2 2 a2
2EERIFTHTEBNSODNrWNED

Historical Report me== 315
Germany = 317
AUSLriQ =—— 319
Switzerland == 323
Greece == 327

France == 331

Belgium = 333

The Netherlands == 336
Italy —— 338

Spain =—— 340

Portugal —— 344
England and Wales —— 348
Scotland =—— 351

Ireland == 354

Malta =—— 358

Norway =— 361

Sweden == 366

Finland — 370

Estonia == 373

Latvia === 375

Poland —— 379

Czech Republic —— 384
Slovakia === 390

Croatia == 393
Slovenia == 396
Hungary =— 397

Romania = 402
European Union = 407

The Principles of European Tort Law and the Draft Common Frame of Reference —— 410

Comparative Report =— 415



XII = Table of Contents

5. Lawful alternative conduct —— 423

2. Germany = 423

3. Austria =—— 427

4. Switzerland =—— 430

5. Greece —— 433

6. France =—— 435

7. Belgium —439

8.  The Netherlands —— 443
9. Italy ——444

10. Spain —— 447

11.  Portugal == 450

12.  England and Wales —— 453
13.  Scotland —— 455

14. Ireland == 457

15. Malta =—— 459

16. Norway =—— 462

17.  Sweden —— 464

18. Finland —— 467

20. Latvia —— 468

21.  Lithuania == 470

22. Poland —— 471

26. Slovenia —— 474

27. Hungary — 474

30. The Principles of European Tort Law and the Draft Common Frame of Reference —— 475

31. Comparative Report =—— 478
6.  Doctrine of ‘sufficient connection to target risk’ and related concepts === 483

2. Germany = 483

3. Austrig —— 484

4. Switzerland == 487

5.  Greece =—— 489

6. France =—— 490

7.  Belgium == 493

8.  The Netherlands —— 494

9. Italy —— 495

10. Spain == 496

12.  England and Wales —— 499
13.  Scotland =—— 500

14. Ireland == 501

16. Norway =— 502

17.  Sweden —— 504

19.  EStOnia === 507

20. Latvia =510

22. Poland =—— 510

23.  Czech Republic m=== 515

25. Croatia = 519

26. Slovenia =—— 521

27. Hungary = 522

30. The Principles of European Tort Law and the Draft Common Frame of Reference =—— 523
31. Comparative Report =— 527



D.

Table of Contents

— XIII

Losses and Additional Losses as a Result of Subsequent Conduct or Other Event —— 529

7.

Losses and additional losses resulting from the misconduct of a third party == 531

© e NoULAWDNS

& o o
CEBNREENRRSS IR E3

31.

Historical Report e 531
Germany =— 533
Austria =—— 536
Switzerland =538
Greece == 541

France =— 543

Belgium == 546

The Netherlands === 550
Italy === 551

Spain == 555

Portugal =—— 559
England and Wales == 561
Scotland = 566
Ireland =—— 569

Malta =— 572

NOrway === 573

Sweden == 574

Finland =—— 576

EStONia s 581

Latvia == 582

Lithuania —— 584
Poland —— 586

Czech Republic =—— 589
Croatia === 593

Slovenia =— 598
Hungary =—— 600
Romania == 605
European Union = 607

The Principles of European Tort Law and the Draft Common Frame of Reference —— 608

Comparative Report =—— 613

Losses and additional losses resulting from a decision of the injured party == 617

O Nk~ wWDN =

[
ok wN = O

Historical Report =—— 617
Germany —— 618
Austria =—— 620
Switzerland =—— 621
Greece =— 623

France =—— 625

Belgium —— 628

The Netherlands —— 634
Italy =—— 635

Spain =—— 640

Portugal == 647
England and Wales —— 649
Scotland =—— 652

Ireland —— 656

Malta =—— 658

Norway =—— 660



XIV —— Table of Contents

17.  Sweden —— 662
18. Finland —— 665
19.  EStonia === 670
20. Latvig = 672
22. Poland — 676
24. Slovakia == 677
25. Croatia =—— 678
26. Slovenia —— 683
27. Hungary = 684
28. Romania =—— 687
29. European Union —— 690
30. The Principles of European Tort Law and the Draft Common Frame of Reference === 693
31. Comparative Report —— 696
9. Losses and additional losses from a natural event —— 699
1 Historical Report s 699
2. Germany —— 700
4. Switzerland =—— 701
5.  Greece == 703
6. France =—— 705
7. Belgium ——706
9. Italy == 708
10. Spain ——711
12.  England and Wales == 714
13.  Scotland =——716
14. Ireland =——717
15. Malta == 719
16. Norway =—— 720
17.  Sweden ——721
18.  Finland == 722
20. Latvig =724
24. Slovakia —— 726
25. Croatia =—— 728
27. Hungary =729
28. Romania —— 734
30. The Principles of European Tort Law and the Draft Common Frame of Reference == 737
31.  Comparative Report =739

E. Reduction Clauses — 743

10. Limitation of liability by means of statutory reduction clauses? =——— 745
1 Historical Report =—— 745
2. Germany =—— 749
4. Switzerland =—— 750
6. France == 752
7. Belgium == 753
8.  The Netherlands =—— 755
10. Spain =—— 757
1. Portugal == 759
16. Norway =— 762
17.  Sweden —— 766



Table of Contents = XV

18. Finland =—— 767

19. Estonia == 772

22. Poland == 774

23. Czech Republic =—— 776

24. Slovakia —— 780

25. Croatia w784

26. Slovenia —— 787

30. The Principles of European Tort Law and the Draft Common Frame of Reference =—— 788
31.  Comparative Report == 792

F.  Other Issues — 795
11.  Additional questions s 797
10. Spain =——797
20. Latvia =799
29. European Union == 802

Contributors == 805
Publications === 809
Index == 825



58 =—— 1. General overview

causal link has not been proved and rejected the claim under an ‘either-or’ approach.
Also, the interpretation of unlawfulness as a prerequisite for liability used to be stricter,
preferring a clear breach of statutory requirements applicable to the potentially liable
party in order for the claim to be satisfied. However, in cases where no particular re-
quirements of law (obligation to act in a certain way or to refrain from certain action)
were applicable to a party (such as owners’ liability and other forms of liabilities for fail-
ure to ensure a certain result), where the standard of conduct is less concrete, victims
have had difficulties in proving misconduct as a precondition of liability. Those few indi-
cations, among others in light of a more victim-friendly approach becoming more nota-
ble in the last decade, indicate that there has been a shift in the general attitude by the
courts, extending the protection of victims in a fair and reasonable manner. Also, the
amounts of compensations for non-pecuniary harm have become much more predict-
able in similar cases, often allowing the parties to assess the potential outcome. In addi-
tion to a few legislative amendments and adjustments increasing the protection of vic-
tims, the limits of liability could potentially be more predictable and could be explicitly
examined and developed by the case law in a uniform manner if statutory prerequisites
and liability limits were more clearly addressed by the legislator.

21. Lithuania

The Lithuanian Civil Code (CC) does not provide for specific tools aimed to limit tortious
liahility. It is recognised that a duty to compensate all damage for which a tortfeasor’s
unlawful and faulty behaviour was a conditio sine qua non would lead to unreasonably
boundless liability. Therefore, the second stage of the causal link is used as a tool to limit
liahility. The Lithuanian Supreme Court (LSC), without explicit reference but closely fol-
lowing the wording of art 3:201 (Scope of Liability) of the Principles of European Tort
Law (PETL), has consistently held that, in the second stage of the establishment of the
causal link, it is necessary to consider the foreseeability of the damage to a prudent and
reasonable person at the time of the activity, the nature and the value of the protected
interest or right, and the protective purpose of the rule that has been violated.* Tools of
adequacy, the protective purpose of the rule and lawful alternative conduct are not dis-
cussed and expressis verbis recognised in Lithuanian legal literature and case law.

The theory of the purpose of the rule or any similar theory has never been discussed
in Lithuanian tort law. Limitations of liability based on the concept of pure economic
loss have once been accepted in the case law of the LSC (see below at 3/21 nos 1-8). How-
ever, this was a one-off occasion. Later, the LSC returned to its traditional approach of
limiting liability via the causal link.

1 L Band others v Daugiabucio namo savininky bendrija ‘Medvégalis’ and UAB ‘TelSiy Silumos tinklai’, LSC
26 November 2007, case No 3K-7-345/2007.

S Drukteiniené/) KirSiené/S VilCinskaité /21



21. Lithuania =——— 59

Though not expressly mentioned, the defence of possible lawful alternative conduct 3
has been found in case law. If the damage caused by a wrongful act would also have
been caused otherwise by lawful conduct, it leads to a full exemption from liability.
However, the issue of alternative lawful behaviour was also seen as a question of causa-
tion. The case illustrating this approach? (see below at 5/21 nos 1-6) dealt with a claim
whereby the plaintiff sought compensation from the State of Lithuania for the pecuniary
and non-pecuniary damage suffered as a result of a failure to adopt the relevant gender
reassignment legislation. According to the plaintiff, due to the lack of regulation, she
(previously he) was forced to carry out gender reassignment surgery abroad and thus
not only suffered emotionally, but also incurred surgery and travel expenses. The
Lithuanian Supreme Administrative Court found the State in breach of its obligation to
comply with its obligation to adopt a law establishing the conditions and procedure for
gender reassignment and awarded non-pecuniary damages to the plaintiff. However, ac-
cording to the court, the inaction of the State shall not in itself lead to compensation for
personal expenses related to gender reassignment and treatment because there is insuf-
ficient ground for claiming that, if the procedure and conditions for gender reassign-
ment were established in Lithuania, the costs of this treatment would be fully compen-
sated by the State.

The foreseeability criterion is also one of the few tools available to limit liability. 4
The case illustrating this approach® (see below at 2/21 nos 1-15) dealt with the potential
liahility of the State for its inability to provide proper health care services to a mentally
ill person whose health allegedly deteriorated after being informed that he had cancer
and who shot dead the plaintiff’s teenager daughter in a state of incapacity. The Lithua-
nian Court of Appeal (CoA) found the State and the municipality not guilty due to a lack
of unlawfulness and fault. Though it was not expressly mentioned in the decision of the
CoA, it may be understood from the reasoning that, according to the CoA, the worsening
of the person’s condition and the intent to commit a crime could not have been foreseen
by the mental health institution even if its psychiatrist had consulted with him after the
cancer diagnosis. Thus, the argumentation of the CoA demonstrates that the liability of
the State and the municipality was not established because of a lack of foreseeability.

Many of the interesting categories of this research lack cases. According to the 5
authors, this may be explained only by the size and short span of Lithuanian jurisdic-
tion. Modern tort law rules started to develop only after restoration of Lithuania’s inde-
pendence on 11 March 1990. Lithuania, with a population of approximately 2.7 million
inhabitants, appears too small to develop case law in all categories that are the focus of
this research.

2 Lithuanian Supreme Administrative Court, 29 November 2010, Administrative Case No A-858-1452-10.
3 Lithuanian Court of Appeal, 13 February 2013, Civil Case No 2A-18/2013.

/21 S Drukteiniené/) KirSiené/S Vil¢inskaité



21. Lithuania =—— 167

The fact that employees and other officers act imprudently and negligently does not gen-
erally serve as an exemption from liability in board member liability cases under Latvian
law.

21. Lithuania

Lietuvos apeliacinis teismas (Lithuanian Court of Appeal) 13 February 2013,
Civil Case No 2A-18/2013
<http://liteko.teismai.lt/>

Facts

The twelve-year-old daughter of the plaintiff was shot dead by the defendant, a paranoid 1
schizophrenic (A1), in 2004. The girl was mortally wounded when she entered the apart-
ment of her stepfather, who was about to sell a gun to Al. A criminal investigation estab-
lished that A1 was mentally incompetent at the time of his action.

The girl’s mother filed a claim for compensation of pecuniary and non-pecuniary 2
damage from the Republic of Lithuania, represented by the Ministry of Health (A2) who
is responsible for the State health care system, and the Vilnius City Municipality (A3),
which is the organiser of mental public care services within its territory and was the
owner of the public clinic which provided health care services to Al.

The plaintiff pleaded that improper health care services were rendered to Al and 3
the mental care institutions failed to control the treatment of Al. The last record at the
public clinic of Al’s mental health treatment was three years before the murder. Al had
expressed his intention to the public clinic to switch to another institution but never
showed up anywhere. The plaintiff pleaded that the worsening of A1’s mental condition
was caused by Al being diagnosed with cancer approximately one month prior to the
tragic event. The plaintiff argued that Al should have been treated by a psychiatrist after
he was given this diagnosis.

The clinic which treated A1 three years before the tragic event argued that, under 4
the Law on Mental Health Care, a mentally ill patient has the right to choose his or her
doctor, health care institution, and scope of medical services and at any time may termi-
nate treatment, except in the case of involuntary hospitalisation. However, a person
may be involuntary hospitalised only under certain preconditions, which were absent in
this case. Since 1997, the patient had been treated conservatively in the clinic where he
had been prescribed medical treatment. As his mental health improved, the diagnosis
was changed to a milder form of mental disorder in 2000. A1 lived on his own, was un-
employed, and had no close relations. Therefore, no one informed the health care provi-
der or public institutions about the alleged worsening of A1’s condition. Moreover, it was
established that, before the murder, not one of the few persons who had contact with
the mentally ill Al, including the doctors who were treating his cancer, noticed a wor-
sening of his mental condition.

2/21 S Drukteiniené/) KirSiené/S VilCinskaité



168 = 2.Is liability limited where the consequences are unforeseeable?

The court of first instance awarded LTL 4,000 (€ 1,158) in pecuniary and LTL 150,000 (€
43,443) in non-pecuniary damages from Al and dismissed the claims against the State and
the municipality. In 2009, the CoA essentially agreed with the reasoning of the district
court; however, it reduced the amount of non-pecuniary damages to LTL 10,000 (€ 2,896).

In 2010, the LSC returned the case for retrial in the appellate instance, ordering the
court to assess whether the legal regulation on treatment and observation of a psychia-
tric patient’s condition was sufficient to notice in time the possible worsening of mental
health which could pose a danger to the public.!

Decision

7 The CoA in essence agreed with the decision of the district court.

10

The CoA noted that the legislative framework regulating procedures and control of
mental health careis clear and harmonised with legislation of the European Union; neither
medical and legal doctrine nor the public opinion expressed reasonable proposals to
change theregulation. Under the Law on Mental Health Care, a mentally disordered person
may be detained in hospital against his wishes, if: 1) his/her illness is severe, and he/she re-
fuses hospitalisation and 2) there is real danger that, by his/her actions, he/she is likely to
commit serious harm to his/her health andlife or to the health and life of others. According
to the CoA, the regulation in force is sufficient and ensures not only public safety, but also
rightsto those with mental illnesses. The CoA also analysed thelegislation, which regulates
in which situations and under which procedure the person’slegal capacity islimited and a
guardianis appointed and concluded that the regulation in force is appropriate. Therefore,
the CoA did not establish unlawfulness in the acts (omission) of the Ministry of Health.

The CoA agreed that, under the applicable legislation, it is the function of a munici-
pality to organise individual and public health care. However, the municipality is not the
public health care service provider and is not under a duty to control the process of
treatment of individual patients. In view of this, the CoA dismissed the claim against the
Vilnius City Municipality.

Although the claimant did not sue the health care institutions which treated Al, as
instructed by the LSC, the CoA analysed ex officio whether the medical treatment institu-
tions had met their duty of due care, observing that Al’s mental condition did not dete-
riorate to the point of posing a danger to the public. The CoA observed that there were
no recorded suspicions regarding a worsening of A1’s mental illness. The CoA also took
note of the fact that several months before the crime, A1 was treated in two hospitals,
where his status was observed by various medical specialists. The doctors had no suspi-
cions of his capacity, which means that A1 was legally capable several months before the

1 The commented decision is a continuation of a case which was decided in 2010 by the LSC. In 2010, the
LSC returned the case for retrial in the appellate instance ordering the court to assess whether the legal
regulation on treatment and observation of a psychiatric patient’s condition was sufficient in order to no-
tice in time the possible worsening of mental health, which could pose a danger to the public.

S Drukteiniené/) KirSiené/S Vil¢inskaité 2/21
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crime. Consequently, the CoA held that there were no violations committed in the treat-
ment of AT’s mental illness.

The CoA held that the failure to involuntary hospitalise A1 was also not proven, be-
cause involuntary hospitalisation should be justified by a real danger that, by his/her ac-
tions, the mentally ill person is likely to commit serious harm to his/her health and life
or to the health and life of others, which had not been established prior to the occur-
rence of the wrongdoing in this case.

Comments

The CoA stated that it is common knowledge that murders, or injuries committed by per-
sons suffering from mental illnesses, occur only rarely. It may only be regretted that this
statement lacks any reference.”

Although it was not expressly mentioned in the decision of the CoA, it may be under-
stood from the reasoning that, according to the CoA, the worsening of A1’s condition and
the intent to commit a crime could not have been foreseen by the mental health institu-
tion even if its psychiatrist had consulted A1 after the cancer diagnosis. Thus, the argu-
mentation of the CoA demonstrates that the liability of the State and the municipality
was not established because of a lack of foreseeability.

Under Lithuanian tortlaw, foreseeability is one of the criteria that is considered in the
second stage of assessing the causal link, which is understood as an instrument for limit-
ing the scope ofliability. Since 2007, the LSC has accepted the criteria-based approach tole-
gal causation suggested by art 3:201 PETL. Without explicit reference to PETL, the LSC sta-
ted that, when establishing a causal link, it is necessary to consider the foreseeability of
the damage to a prudent and reasonable person at the time of the activity, the nature and
the value of the protected interest or right and the protective purpose of the rule that has
been violated, the basis of liability and the ordinary risks of life.* Such understanding al-
lows for a flexible limitation of liability. For example, if the tortfeasor acted intentionally,
foreseeability must be extended further than in the case of negligence.

Considering the above, it may be stated that Lithuanian tort law applies lack of fore-
seeability as a limit to liability within the notion of causation.

2 On criticism that the CoA did not do what it had been instructed to do by the LSC, see Selelionyté-Druktei-
niené/&‘altinyté, Lithuania, in: E Karner/BC Steininger (eds), European Tort Law 2013 (2014) 387, no 86.

3 L Band others v Daugiabucio namo savininky bendrija ‘Medvégalis’ and UAB ‘TelSiy Silumos tinklai’, LSC
26 November 2007, case No 3K-7-345/2007.

2/21 S Drukteiniené/) KirSiené/S VilCinskaité



280 —— 3. Protective purpose of the conduct norm breached

21. Lithuania

Lietuvos Auksc€iausiasis Teismas (Lithuanian Supreme Court) 27 January 2015,
Civil Case No 3K-3-8-916/2015
<http://liteko.teismai.lt/>

Facts

The case was initiated by the plaintiff, the previous owner of a plot of land and adminis-
trative building in the centre of the city of Vilnius, against the Vilnius city municipality.
The plaintiff argued that, due to the alleged illegal construction of an overhead road,
linking two roads, the value of the property decreased, and he had managed to sell it at
a lower price than established by the property assessor. The difference between the
price established by the property assessor and the price at which the plaintiff sold the
plot of land and administrative building was approximately 3% and amounted to €
157,699. In the plaintiff’s view, this amount must be regarded as a loss suffered by him
and the result of an unlawful construction permit, since the distance of the overhead
road from the administrative premises is less than in the urban plan.

The courts of lower instance dismissed the claim. They decided that the plaintiff
failed to prove illegal actions and damage. According to the courts, there was no evi-
dence that the Vilnius city municipality issued the permit illegally. Moreover, the value
established by a property assessor does not necessarily coincide with the sales price.

Decision

The LSC upheld the decisions of the lower instance courts; however, it supplemented
their motives. For the first time in Lithuanian case law, the LSC relied on the concept of
pure economic loss established by art 2:102 of the Principles of European Tort Law,
which has been analysed once in Lithuanian legal literature.'

Having referred to art 2:102 PETL, the LSC stated that interests of a purely economic
nature lie at the bottom of the scale of protected interests. Thus, their defence may be
more limited in scope. In the Court’s view, life, health, and liberty enjoy the most exten-
sive protection. Property rights are of lesser importance compared to the above men-
tioned, however their defence is still superior to the defence of pure economic interests.

On the other hand, the fact that the interest infringed is at the bottom of the scale of
the values protected by tort law does not in itself justify the conclusion that this value
should not be defended. In deciding whether compensation for pure economic loss is to
be awarded, it is necessary to establish a balance between the interests of the victim and

1 S Selelionyté-Drukteiniené, Grynai ekonominio pobuidZio Zala kaip specifiné Zalos kategorija Lietuvos
Respublikos delikty teiséje [Pure economic loss as a special kind of loss in Lithuanian tort law] Jurispru-
dencija 2009 no 4 (118) 123-146, commented by H Gabartas/L Saltinyté, Lithuania, in: H Koziol/BC Steinin-
ger (eds), European Tort Law (ETL) 2009 (2010) 374, nos 59-62.
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those of the infringer. According to the LSC, liability for pure economic loss could arise
only if the intentional form of fault of the infringer, the economic interest of the infrin-
ger, and the importance of the financial loss for the victim were established. In this case,
these elements were not established. The municipal administration did not pursue and
did not have an economic interest in organising the construction of the overhead road.
On the contrary, it met the needs of society — improving transport connections. Thus, the
fault of the defendant was not established. In addition, the plaintiff, who sold the prop-
erty at a price only approximately 3% lower than the market value established by the
property assessor, did not prove that there was a sufficient legally significant causal link
between the defendant’s actions, namely the construction of the overhead road, and the
decrease of sales price. The LSC also noted that the property is located in the central part
of the city, in an area of heavy traffic, thus, the property owner must be prepared for the
restrictions that result from necessities of a modern city.

Comments

The LSC based its decision on the purely economic nature of loss even though the CC es-
tablishes no such category of loss. Thus, there is no general principle that pure economic
loss is not recoverable in tort. In this decision, the LSC has attempted to accept the con-
cept of pure economic loss in tort law and use it as a tool to limit liability.

There are no cases of protected purpose of the conduct norm breached, but a similar
result was reached in this case on a more general level. Based on the reasoning of the
LCS in this case, it was decided to report this case under this category, even though this
case does not fully fit it.

However, until now, the concept of pure economic loss has not gained significance
in case law. Nevertheless, the statutory definition of causal link established in art 6.247
CC sets the nature of damage as one of the factors to be taken into account when estab-
lishing a causal link. Article 6.247 CC sets out: only damage that is connected in such a
way to the actions (omission) that made the debtor liable, that it, in regard to the nature
of his liability and of the damage caused, can be attributed to him as a consequence of
these actions (omission), is eligible for compensation.2 Thus, causation shall serve as a
tool to limit tortious liability for pure economic loss.

2 The rule resembles art 6:98 of the Dutch Civil Code, although it actually uses the term ‘damages’ (nuos-
toliai), not ‘damage’ (Zala): ‘Only damage that is connected in such a way to the event that made the debtor
liable, that is, in regard of the nature of his liability and of the damage caused, can be attributed to him as
a consequence of this event, is eligible for compensation’, see <http://www.dutchcivillaw.com/civilcode-
book066.htm>.
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21. Lithuania

Lietuvos vyriausiasis administracinis teismas (Lithuanian Supreme Administrative
Court) 29 November 2010, Administrative Case No A-858-1452-10
<http://liteko.teismai.lt/>

Facts
The plaintiff sought compensation from the State of Lithuania for the pecuniary and non-
pecuniary damage suffered as a result of a failure to adopt the relevant gender reassign-
ment legislation. According to the plaintiff, due to the lack of regulation, she (previously
he) was forced to carry out the gender reassignment surgery in Thailand and thus in-
curred surgery and travel expenses amounting to approximately LTL 31,000 (€ 9,000).
The plaintiff also sought LTL 100,000 (€ 28,962) in non-pecuniary damages. Accord-
ing to the plaintiff, she suffered mentally before the surgery and after it due to the lack
of medical services to transgender persons resulting from the gap in regulation, as well
as to the refusal to issue new personal ID confirming the reassigned gender.

Decision
The first instance court dismissed the claim for pecuniary damages and awarded LTL
30,000 (approx € 8,700) in non-pecuniary damages.

The Supreme Administrative Court of Lithuania (SACL) upheld the decision. The
courts agreed that the unlawful conduct of the State took the form of a legislative
omission, as the legislator failed to comply with the obligation laid down in the Civil
Code to adopt a law establishing the conditions and procedure for gender reassign-
ment. However, the inaction of the State did not in itself lead to the compensation for
personal expenses related to gender reassignment and treatment. There is no suffi-
cient ground for claiming that, if the procedure and conditions for gender reassign-
ment were established in Lithuania, the costs of this treatment would be fully compen-
sated by the State. The SACL based its decision, inter alia, on art 8 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms, which en-
shrines the right to respect for private and family life but does not guarantee the right
to free treatment.

However, the absence of appropriate legal preconditions for the treatment of the
disease and change of personal ID after the surgery caused moral suffering to the plain-
tiff.

Comments

Only one case has been found in this category. The concept of alternative lawful conduct
is not expressis verbis used in Lithuanian case law. However, the motives of the com-
mented decision show that, if the same damage would have occurred but for the illegal
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actions of the perpetrator, no liability would arise. In this case, the core of the question
with respect to pecuniary damages was whether, in the absence of unlawful conduct on
the part of the State, the plaintiff would still have incurred the costs of the gender reas-
signment surgery. In other words, even if the Lithuanian legislation had made it possi-
ble to carry out this surgery in Lithuania, this does not mean that such medical services
would be provided free of charge. The SACL addressed the issue of alternative lawful be-
haviour on the basis of legal causation and reached the conclusion that there was no
causal link between the illegal actions of the State and pecuniary damage.

22. Poland

Sad Najwyzszy (Supreme Court) 14 January 2005, IIT CK 193/04
OSP 7-8/2006, item 89

Facts

V took out three loans (nos 1, 2 and 3) in the defendant’s bank A, but he did not pay off 1
any of them. A therefore issued enforcement titles on all three loans, however, only the
title to credit no 3 was subject to a court enforcement. After having executed loan no 3
and, upon A’s request, the bailiff continued execution on loans no 1 and no 2. The execu-
tion did not result in full satisfaction. V sued for damages in tort claiming wrongful and
negligent conduct of the bank.

Both the first and the second court dismissed the suit, because although the bank in- 2
itiated the enforcement of the contracts in violation of law, it caused no loss to V, but
rather a reduction of his debts. Hence, the courts determined that A may not be held li-
able for a tort (art 415 KC). At the time of delivery of the appellate judgment, V was still
in default. V appealed to the Supreme Court.

Decision

The Supreme Court considered whether the bank could argue that, had the bailiff not 3

continued execution on credits no 1 and no 2, the bank could have been able to obtain

a court enforcement on the loans and could have performed execution lawfully (lawful

alternative conduct). In general, the Court permitted a supervening cause to be taken

into account for the purpose of assessing the extent of property losses.
The Court established the following conditions that should be met in order to plead 4

a supervening cause:

(i) First, the supervening cause has to form a part of a parallel, hypothetically con- 5
structed chain of events, independent of the actual sequence of events. A hypotheti-
cal cause is an event that has been prevented from happening by the first, indepen-
dent event.
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Such reasoning is debatable, as the court probably did not sufficiently assess the
causal link in the matter in question. Due to the fact that documents submitted to the
chairmen of commissions of the Parliament are usually made available to the members
of commissions and also to the participants of their meetings, one could argue that it
would be difficult to conclude that A could not foresee that its application might become
available to journalists or that A’s action was too remote to be taken into account as the
cause of dissemination of information in the newspaper. It is also difficult to provide so-
lid grounds for such a broad limitation of liability by referring to the principle of jus-
tice.

21. Lithuania

Lietuvos Auksciausiasis Teismas (Lithuanian Supreme Court) 15 June 2018, Civil Case
No 3K-3-235-1075/2018 and 30 October 2018, Civil Case No e3K-7-143-684/2018
<http://liteko.teismai.lt/>

Facts

At midnight, a motor vehicle accident occurred. The police arrived, cordoned off the
street and started an investigation into the cause of the accident. Because of the street
closure, a traffic jam formed behind the accident scene. When a taxi carrying the pas-
senger approached the scene of the first accident, a police officer showed a sign indicat-
ing either to reverse or to turn around. The passenger of the taxi stepped out of the cab
on to the street in order to help the taxi driver to turn around. Another car driven by a
speeding and intoxicated driver (defendant DN) crashed into the man causing him fatal
injuries.

The plaintiffs, the immediate family members of the passenger, sought compensa-
tion from the driver DN and the State of Lithuania, represented by the Police Unit, soli-
darily, for pecuniary and non-pecuniary damage. The plaintiffs argued that the State
should also be held liable, since the police officers contributed to the damage by failing
to ensure the safety of the traffic at the scene of the first accident.

The court of first instance dismissed the claim against the State, justifying its deci-
sion inter alia on the basis of the foreseeability of the damage. The court stated that: ‘the
failure of the police officers to foresee that a drunk driver would arrive at the accident
scene and that he would not react to the flashing warning lights of police cars and that
he would cause the second detrimental accident does not amount to a breach of the du-
ties of police officers’.

The CoA reversed, finding the State liable on the basis of art 6.271(1) CC, which pro-
vides for liability of the State for damage inflicted in the course of the activity of public
authorities, irrespective of the fault of any particular officer.
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Decision

The LSC agreed with the findings of the CoA. Both courts held that the officers failed to
take the action necessary to control the behaviour of traffic participants, leaving it to the
drivers to decide on how to act. Since the police officers had not detoured traffic after
the first accident, they failed to exercise their duties in order to ensure general traffic
safety. According to the CoA and the LSC, since a causal link between the omission of the
police officers and the damage is only indirect, the State shall be responsible to the plain-
tiffs for only 5% of the damage."

Comments

In this case, the loss was triggered as a result of ‘intervening’ misconduct of a third
party — the intoxicated driver. However, the LSC considered that the State is also liable
because there was a sufficient connection between the omission of police officers to act
and the damage. Thus, the consequences of damage in this case were not based on an in-
dependent act on the part of a third party. The LSC explicitly indicated that the damage
was not too remote a consequence of the omission of the police officers. The decision to
declare the State liable only up to 5% of damage is questionable. In the authors’ opinion,
the joint and several liability of the State and the intoxicated driver and a recourse ac-
tion between the two tortfeasors would be the correct solution.

No cases were found to illustrate the issue as to when the consequences of damage
are the result of an intervening wilful act, even though causality exists in the sense of
the conditio sine qua non test. Thus, it is difficult to state whether the separate act of the
third party shall exempt the first perpetrator from liability. According to the authors,
the first tortfeasor should not be held liable for the (part of the) damage that occurred
due to an intentional act of a third party. In other cases, issues of liability of the first
party depend on a comprehensive evaluation of interests — the nature of the damage
caused, the degree of fault, foreseeability, etc.

1 It seems difficult for Lithuanian courts to abandon the rule that if the conduct of one party only indi-
rectly creates the possibility for another to cause damage by his independent conduct, the liability of
those parties would be several. This approach precludes an application of solidary liability in any case
where there is a person whose conduct is a direct cause of damage, whereas another person fails to pre-
vent infliction of that damage, even if he was under a legal duty to do so. For criticism of the approach, see
S Selelionyté-Drukteiniené/L Saltinyté, Lithuania, in: E Karner/BC Steininger (eds), European Tort Law
(ETL) 2013 (2014) 387, no 23.
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