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Andrius Mamontovas

CONFLICT OF TEATIES CONCLUDED BETWEEN STATES
AND THE WAYS TO RESOLVE THEM

Summary

Although there may be disagreement among lawyers
about just how the systemic relationship between
the various decisions, rules and principles should

be conceived, there is seldom disagreement that it is
one of the tasks of legal reasoning to establish it'.

At the beginning of the 20™ century, when the range of interstate relations,
regulated by international agreements (hereinafter - “the treaties”), rapidly
expanded, there more often occurred various inconsistencies among the
treaties, concluded between states. The treaty law studies and codifications,
conducted by publicists, established typology of inconsistencies of treaties,
concluded between states. The inconsistencies between treaty were divided
into cases of inconsistencies occurring when treaties binds states-parties to the
same treaty (group of treaties) (hereinafter — treaty competition; competition)
and conflicts of treaties concluded between different states (groups of states)
(hereinafter - treaty conflict; conflict). A classic example of such a conflict is
a situation when A state concludes a treaty with the B state; then, the same A
state concludes a treaty with C state and assumes obligations contrary to the
preceding treaty (concluded with B state). Treaty competition is usually resolved
in accordance with general principles and norms on treaty interpretation and
application (i.e., lex posterior derogat lex priori, lex specialis derogat lex generalis,
etc.). Treaty conflicts, depending on the circumstances of the case, may be
resolved by applying norms governing (in)validity, (non)application of treaties,
and state responsibility for the breaches of international law (hereinafter — state
responsibility). This was the way of developing a judicial dispute resolution
practice regarding the first treaty conflicts as well. Cases, resolved in the Central
American Court of Justice and the Permanent International Court of Justice,

! Fragmentation of International Law: Difficulties Arising from Diversification and
Expansion of International Law (A/Cn.4/L.682), Report of the study group of the
International Law Commission, p. 23.< http://www.helsinki.fi/eci/Publications/A%20
CN4%20L682%5B1%5D.pdf >.



show that an earlier treaty which is contrary to the later one, shall be void, and,
therefore, non-applicable. Aristocracy of international legal scholarship of that
time (A. McNair, H. Lauterpacht, G. Fitzmaurice, etc.) reckoned the similar
attitude as well. However, the advanced scientific ideas were not fully reflected in
the Vienna Convention on the Law of Treaties adopted in 1969 (hereinafter — the
Vienna Convention). During the process of drafting of the Viena Convention
various proposals as to how to resolve treaty conflicts were tabled by the
drafters. First special rapporteur of the UN International Law Commission that
has dealt with the topic was H. Lauterpacht. He attempted to create the model
for conflict resolution based on the principle of invalidity of the later treaty. His
main argument stated that international law shall discourage the abuse of treaty
making power by states and shall not tolerate treaty conflicts. G. Fitzmaurice, the
second rapporteur that has dealt with the topic, supported this idea in general,
carving out, however, the conflict cases where states were tied with reciprocal
obligations. He argued that everything that states do inter se is clearly res inter
alios acta and shall not, in law, lead to the invalidity of obligations under a treaty
or have any legal impact on rights acquired by the parties. According to him,
when concluding later treaty parties do nothing illegal in se, therefore such
treaty shall not be prima facie void or invalid. This rapporteur was substituted
by H. Waldock, that has finalised the text of the Vienna Convention. This
rapporteur has introduced the question of competition of treaties under the
umbrella of conflict of treaties, and contributed to the puzzle of application of
the similar rules to distinct legal cases of treaty conflict and treaty competition.
In the final Vienna conference conflicts were also devoted some attention, and,
that, to say the least, made the regime was even more confused. All this allows to
assume, that the international legal regulations on resolution of treaty conflicts
is inconsistent, incomplete and has a number of key legal regulation’s “gaps”. It
shall be noted, that these gaps apply in relation to both the international treaty
law and the state responsibility law. The later problems were even not covered
by the Vienna Convention, and was only finalised when UN International Law
Commission has drafted the articles on state responsibility for internationally
wrongful acts (2001). The Commission itself has acknowledged these problems
when executing additional research in this area accomplishing study “On the
Fragmentation of International Law: Problems Arising Due to Diversification
and Development of International Law” (2006). This study also proved that,
besides the problem of incompleteness of legal regulation on conflict resolution
methods, there is a new issue on diversification of legal regulation. This problem
is properly demonstrated by the fact that currently, more than 50,000 treaties
are registered in the United Nations Secretariat. They quantity of treaties,
period of their validity, their differences in geography and states involved,
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as well as divergent regulatory areas, raise complex problems of treaties and
mutual states’ relations. Recently, an increasing number of issues, regulated by
treaties, are assigned not to the general category but to the specific international
law category, distinguished by highly diversified legal regulation, figuratively
comparable to “islands” of specific international legal regulation. Such legal
regimes can be truly named “islands”, since they are special not only for the
specific substantive legal regulation but also for application of regime-centristic
approach, offered by courts of special jurisdiction. The most distinguishing
examples of diversified legal regulation with the above-mentioned features
are considered to be legal regimes formed by the European Union, the World
Trade Organization, and Convention for the Protection of Human Rights and
Fundamental Freedoms. They are characterised not only by specific-content-
having substantive law norms and specific conflict resolution legal regulations,
but also by legal procedure norms applied by their authorities responsible
for official interpretation and application of the internal regime norms. For
instance EU law has developed from limited economic integration to a kind
of “confederation” with sui generis internal legal system. By virtue of this,
treaties have created primary and secondary norms capable of functioning
independently from international law, the conflicts with which are resolved
by ways established in the Treaty on the Functioning of the EU. Due to direct
application of EU law, resolution of the conflicts of treaties has moved from
interstate level to interpersonal level. WTO law, in contrast with the EU, is
intended to regulate trade relations between states which, could belong to res
inter alios acta area and shall not lead to conflicts. However, one shall not take it
for granted, as members of WT'O do raise on occasion the questions of conflict
of treaties in front of WTO dispute settlement bodies, and WTO institutions
face on occasion with requests of WTO members to declare conflict and apply
provisions governing conflict resolution rules of the WTO. The case of treaty
conflict with ECHR is not less attractive and demands a separate analysis due to
its conflict resolution technique providing for priority of application for treaties
that protect human rights more effectively than ECHR. All these subsystems
of international law have dispute settlement constitutions responsible for
application and interpretation of their norms, inter alia governing the question
of conflict resolution.

In this context, the thesis aims to analyse the general and specific
international legal regulation applicable to treaty conflicts and its problems, to
evaluate them and propose recommendations how to solve them.

Problems examined in the thesis. Legal regulation, which defines ways of
resolving conflicts between treaties, has not been yet comprehensively explored
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in the international legal scholarship. This raises a number of scientific problems
examined in the thesis.

1.

A problem of absence of a functional definition of conflict. An absence of
consensus on the definition of treaty conflict, that integrates the key features
of this phenomenon, is a primary problem which prevents legal scholarship
from finding and the practice from offering conceptually acceptable ways
for conflict resolution in the light of existing legal regulatory context.
Therefore, the thesis starts from formulation of the definition of conflict
that would encode elements of legal regulatory regime significant for the
ways in which treaty conflicts may be resolved.

A problem of incompleteness of the Vienna Convention’s legal regulation and
absence of systematic connection with the state responsibility law. Open-
endedness of norms of the Vienna Convention applicable to treaty conflict
resolution is the second problem examined in the thesis. It is duly illustrated
by the conceptual incompletion of textual expressions in several Vienna
Convention’s provisions, as well as absence of direct relation to norms of
the international law on the state responsibility. For example, the text of
the Vienna Convention does not respond to such issues as: what treaties
are to be considered as regulating the “same subject-matter”; what criteria
should be applied for identifying which of the treaties in conflict is prior
and which - later; how significant are the Vienna Convention’s provisions
of Art. 30. part 5 referring both to the law of treaties and the law of state
responsibility; and so on.

A problem of failure to evaluate the impact of state responsibility norms
on the treaty conflict resolution. Peculiarities of application of the state
responsibility norms in case of treaty conflicts are included into the
list of problems examined in this thesis, since the scientific researches,
implemented up to nowadays, paid unreasonably low attention to the
significance of this institute of law in terms of treaty conflict resolution.
The paper examines certain state responsibility norms in order to critically
evaluate the “political preference” doctrine, declaring that a state facing
treaty conflict is free to choose which of the treaties in conflict it will
perform in case of a treaty conflict. In addition, examination of the state
responsibility law is no less significant in arguing that international law
clearly develops imperatives against the states which induce treaty conflict.
As a result, law on state responsibility shall be also regarded as an integral
part of legal regulation, which governs the ways for solving treaty conflicts.
A problem of correlation between the conflict resolution ways defined in
general and special international law. Correlation between the conflict
resolution ways defined in general and special international law is highly



problematic since it causes “the problem of conflicts between ways in
which treaty conflicts may be resolved”, i.e., requires an answer to the
question of which conflict resolution way should be applied when resolving
treaty conflicts regulated by norms of general and special international
law. In this respect, the thesis analyses ways for treaty conflict resolution
established by the EU law, WTO law, and the ECHR.

Object of the thesis research. The object of this thesis research - legal

regulation governing ways in which treaty conflicts shall be resolved, embodied
in general and selected special norms of international law (EU, WTO, ECHR)
and the problems caused by such regulations.

Objects and tasks of the thesis research. Object of the thesis research

- to analyse ways for resolving treaty conflicts, established by the general
international law and selected special regimes of international law; to highlight
the problems of application thereof; and to propose solutions to these problems.
The following tasks are set to achieve this object:

1.

To construct a definition of a treaty conflict; to provide a treaty conflict
classification; to analyse and critically evaluate ways of treaty conflict
resolution highlighted in the legal scholarship; to identify institutions of
law significant to treaty conflict resolution;

To analyse ways of treaty conflict resolution, established in the general
international law, and problems of application and interpretation of law
caused by them;

To analyse ways of treaty conflict resolution, established in the selected
special regimes of international law, and problems of application and
interpretation of law caused by them.

Arguments defended in the thesis. The thesis defends the validity of the

following arguments:

1.

A concept of treaty conflict, provided in the international legal scholarship,
is not functional, since it does not cover all the treaty conflict features
essential for definition of the treaty conflict.

Norms of general and special international law do not entitle state to choose
which treaty it shall apply in case of the treaty conflict.

Norms of general and special international law, which regulate the dispute
resolution process, cause a number of procedural barriers to application
of ways for resolving treaty conflicts established in the substantive
international law.



Structure of the thesis. The thesis consists of introduction, three reporting
sections, and conclusions and recommendations. Introduction summarizes
problems solved in the thesis, object of research, purpose, tasks, lists of
arguments defended, explains the structure of the thesis, provides a review of
previous researches on the topic of the thesis, emphasises a freshness of the thesis
and its practical significance, and lists the methods applied in the research.

The main goal of the first section of the thesis - to create a theoretical
“matrix” for further study, i.e., to identify institutions and norms of international
law, significant to analysis of ways for resolving treaty conflicts, that are analysed
in the second and third sections of the thesis. The first section covers question
of definition and concept of conflict required to separate conflicts from other
“quasi-conflict” factors. Classification of conflicts is provided as well for the
purposes of allowing to divide conflicts into certain categories the settlement
of which may be made by applying customized resolution ways. The section
includes analysis of the key scientific doctrines which advocate certain ways for
resolving conflicts, highlights the problems of application of law on the state
responsibility and treaties raised in these doctrines. This section also discusses
the issue of co-existence of conflict resolution ways established by norms of
general and special international law in the context of fragmentation. Finally, the
theoretical part of the thesis briefly discusses the potential influence of specific
international dispute resolution institutions of law on practical application of
ways for resolving treaty conflicts.

Having completed the analysis of the questions raised in part one, it was
found that the term of conflict of treaties is confused with the term of competition
of treaties, which leads to methodologically unacceptable (functionless) notion
of conflict of treaties in the legal scholarship. In authors view, the main element
of the treaty is ,agreement” and not its written form, therefore definition of
treaty conflict shall be construed based on this element. This drawback has led
to the fact that the definition of conflict of treaties is to abstract in the legal
scholarship of international law. Having completed the analysis of this section
of thesis it was determined that the relationship between the norms of general
and special international law is of paramount importance for the application
of particular conflict resolution technique. Essential factor in determining the
content of relationship between general and special international law is the
degree of functionality of the special international law without invocation of
provisions of general international law, namely the ability of subsystem to assure
the effectiveness of its internal norms without applying general international
law. With this in mind, author regards that the test of functionality of the
subsystem shall be reliable and shall be used in the subsequent parts of the
research when deciding the degree of application of general international law for
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resolution of conflict of treaties with the norms of the subsystem. The analysis
of norms of legal process conducted in this part has showed that that they may
play a key role in the process of treaty conflict resolution. Firstly, such norms
may create jurisdictional obstacles for resolution of the dispute in particular
court. Secondly, they are of importance from the viewpoint of applicable law,
which depends on the jurisdiction of the court. Third, norms of legal process
are not less important for the protection of assurance of rights of third states to
participate in the process in the capacity of third party.

The purpose of the second section of the thesis - to explore peculiarities
and a problem of legal regulation of ways for resolving treaty conflicts
established in the general international law. Three parts of the section analyse
problems of interpretation and application of the law on treaties, law on the state
responsibility, and the law of judicial process.

The first part of the second section is focused on analysis of works developed
by the Vienna Convention, that reveal causes of occurrence of various ways for
resolving treaty conflicts. Further, there follows an analysis of ways for resolving
treaty conflicts stemming from legal institution of invalidity of treaties. Next,
there follows an investigation of ways for resolving treaty conflicts established
by norms of a treaty application. Analysis of application of the above-mentioned
institutions has demanded a conduct of complex analysis of the Vienna
Convention’s Article 30 and related provisions of international law. Analysis of
a treaty application institution revealed problems of ambiguity of terms used in
it and incompatibility of the institution with other related institutions. For this
reason, analysis of the problems, related to the treaty application institution,
was conducted by highlighting terminology issues relevant for the whole
application of the institution, later by focusing on issues relevant to separate
conflicts addressed by the institution (conflict with the UN Charter, conflict
with a treaty of a subordinate clause, other conflicts (not falling into any of the
above-mentioned categories)).

The second part of the second section of the thesis analyses the content of
legal relations of the state responsibility and problem of application of the law in
caseof conflicts. First, this section analyses the nature of norms establishing states
responsibility and scope of their application. Then, it reveals the significance of
application peculiarities regarding a number of state responsibility principles.
Next, the analysis of the content of the state responsibility legal relations is
conducted. Following the analysis of the state responsibility legal relations, a
justification of the “political preference” doctrine is developed, and specific
scenarios of states’ responsibility application to various treaty conflicts are
modelled.



The third part of the second section of the thesis examines provisions of
Statute of the International Court of Justice relating to the jurisdiction of this
court to resolve conflict-related dispute when not all of the parties to the dispute
agree with the jurisdiction of this court. This section also analyses possibility of
the states concerned to participate in the conflict-related dispute proceedings by
informing the court about their legal interests through institution of third party
participating in the case; scenarios of such participations are modelled.

The research conducted in the second part of the thesis allows to conclude
that conventional ways for resolving treaty conflicts were largely influenced
by the doctrines of priority of application and invalidity of the treaty. Due to
substantial amount of treaties working on the basis of reciprocity drafters of
the Vienna Convention have paralleled and thereafter merged the regimes
applicable to conflict resolution with resolution of cases of competition. Due to
this, the doctrine of invalidity of conflicting treaties was narrowed down to only
one instance of treaty conflict - inconsistencies between treaties having norms
of jus cogens and other norms having treaties. The rest of conflict cases in the
Vienna Convention were covered by the regulation of norms on application of
treaties, separating three different cases of conflict of treaties: conflicts with UN
Charter; conflicts with treaty having subordinate clause; conflicts not falling
under these two categories. The later category is raising most practical and
scientific problems due to the fact that the rule for its resolution is not provided
in the text of the Vienna convention expressis verbis. Therefore it is the task of
the doctrine to fill in this gap. The analysis of the norms of state responsibility
completed in this part of the research allows to conclude that for the purposes of
state responsibility law conflict of treaties is regarded as ordinary breach of the
obligations attracting typical consequences of state responsibility: continued
duty of performance, obligation to cease the breach, assure its non-repetition
and provide reparation in one of the conventional forms. Having said this, there
is no ground to state that in case of conflict state is free to choose which of the
treaties it will apply and which it will not. Due to this there is no ground to
regard doctrine of political preference (declaring the freedom of state to choose
which treaty it will perform in case of conflict), as scientifically grounded.
This part of the research has also revealed some problems of legal proceedings
in International Court of Justice. The main problem is related to absence of
jurisdiction of ICJ when party to earlier treaty does not consent to jurisdiction.
However, if the state participating in the later treaty has not consented to
jurisdiction, IC] may give a ruling, provided it will not pronounce on the rights
and obligations of such state.

The purpose of the third section of the thesis - to explore problematic
issues of legal regulation of ways for resolving treaty conflicts established in
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separate special regimes of international law. An objective phenomenon of
international law fragmentation facilitated inclusion of conflict resolution ways,
established in subsystems, into the object of the research. In authors view, the
research would be incomplete without this part. Meanwhile, characteristics of
subsystem norms of EU, WTO, and ECHR particularly influenced analysis of
conflict resolution ways, established by them. In the first part of this section,
the analysis of conflict resolution ways, established by EU law, is conducted.
EU law was included into the object of research due to sui generis nature of EU
law and the specific conflict clauses it has. In the second part of this section,
the analysis of ways for resolving treaty conflicts, established by WTO law
is conducted. WTO law was included into the object of research because of
dominance of principle of reciprocity between relations of members of the
WTO. In the third part of this section, the analysis of conflict resolution ways,
established by ECHR law is conducted. ECHR was included into the object of
research due to particular importance of human rights in the European Region
and the completely open access for natural persons to use the conflict resolution
ways. The facts, that all of these subsystems have judicial bodies responsible for
interpreting and applying the law of each such subsystem, and their norms are
applied to the Republic of Lithuania, as well were no less important in creating
the object of research. Analysis of problems in all three parts of this section of
the thesis is performed using “the matrix” developed in the first section of the
thesis and applied to each section of the thesis due to general features of the
legal regulation, in order to highlight individuality of conflict resolution ways,
established by each subsystem.

In the third part of the research the analysis of three special regimes of
international law is being conducted. Upon completion of this analysis it can
be said that each of these regimes has its particular methods for resolving
conflicts between treaties and the degree of openness of each such regime
to the framework of general international law is different. Regardless of the
highest degree of integration and sui generis character of EU law, this subsystem
of international law is most open to general international law methods for
resolving conflicts between treaties and the methods applied in it are regarded
as most closely corresponding to the ones established in general international
law (namely the priority of application of earlier treaty in case of conflict). The
methods for resolving conflicts of treaties in WTO law do correspond in part
to those established in general international law as certain conflicts are resolved
by applying the principle of subordinate clause setting aside WTO treaties
conflicting with other treaties. However, other treaty conflicts (not covered
by subordinate clauses) are resolved in favour of WTO treaty regardless of the
fact that other treaty might be earlier in time than WTO treaty. Analogical
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method for resolving treaty conflict is applied in case of conflicts of treaties
with ECHR. In this subsystem of international law, conflicts of treaties are
resolved by giving priority of application to ECHR, except for the cases where
treaty in conflict provides for more effective protection of human rights and
fundamental freedoms than ECHR itself. Regardless of the openness of these
subsystems to general international law, methods for resolving treaty conflicts
established in the Vienna Convention and the law of state responsibility are
practically dissapplied due to special conflict resolution methods applied in
these subsystems. None of the judicial bodies of these three subsystems has
the jurisdiction to resolve conflict of treaties when non-party to the subsystem
is involved. Rules governing the settlement of disputes in the EU and WTO
even do not grant the right for third parties to participate in the proceedings
with a view to inform judicial bodies about their legal interests. Whereas the
procedural rules governing the process concerning violation of ECHR in the
European Court of Human Rights shall be interpreted as granting the rights to
third parties to participate in the process. Having said this, it could be stated that
each subsystem due to synergy of its substantive and procedural rules is capable
to increase the integration of its members and assure effectiveness of norms of
such subsystems in most cases without invocation of general international law.
The thesis ends with conclusions and recommendations.

Overview of previous studies. In the modern international law,
fundamental treaty conflict-related researches, which are considered in this
research in various aspects, include the studies of G. Binder, S. A Sadat-Akhavi,
J. Klabbers, and J. Pauwelyn. In addition to these authors, other researchers as
well addressed certain problems caused by treaty conflicts and their resolution.

Considering definition and concept of treaty conflict, quite significant
studies belong to H. Grotius, E. deVatel, H. Lauterpacht, A. McNair, J. Mus, and
E. Vranes.

Various aspects of legal regulation of ways for resolving treaty conflicts,
established in the Vienna Convention, were studied by J. Mus, A. Aust, A.
McNair, Sh. Rossene, K. Wolfram, etc.

Ways for resolving treaty conflicts established in the special regimes of
international law were examined in more detail by J. Klabbers (conflict resolution
established in EU law) and J. Pauwelyn (conflict resolution established in WTO
law). The study of L. Saltinyte is also worth mentioning, who, among others issues,
as well focuses on certain parts of conflict resolution established in EU law.

It should be noted that although, in international legal scholarship
significant attention is paid to general problems of the state responsibility,
procedural law, general and special international law, the problems of
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relationship between general and special international law, these problems
were not analysed in-depth in the context of treaty conflicts. The issue of state
responsibility for causing the conflict was partially researched by J. Mus and Sh.
Rossene. Problems of reciprocal relations in general and special international
law were addressed in the study of the Commission on the fragmentation and
in researches conducted by B. Simma and D. Pulkowski. Meanwhile, to the best
author’s knowledge, aspects of the judicial process law, significant to ways for
resolving treaty conflicts, have not been studied yet at all.

Scientific newness of the thesis. Review of previous studies on the topic
of the thesis demonstrate that ways for resolving conflicts between treaties are
not fully investigated yet in the modern international law, while existing studies
need to be supplemented. Thus, this paper is aimed to extend the research on
conflict resolution ways and to disclose problems which have not been studied
yet in the context of legal regulation resolving conflicts between treaties. First
and foremost, such problems include legal relations in state responsibility
law, judicial process law, general and special international law arising from
application of conflict resolution ways. Scientific newness of the research lies in
the fact that the extension of the research object helped to analyse in complex
the whole legal regulation, significant to ways for resolving conflicts between
treaties, rather than its individual parts. Besides, the thesis has not only analysed
the problem which had not been studied in previous researches, but also offers
new conflict resolution ways, significant to legal scholarship and practice.

The practical significance of the thesis. The complex study conducted in
this research can fill an existing gap in the doctrine. Scientific issues analysed
in the theoretical part of the paper and significant to ways for resolving conflicts
between treaties will help practicing lawyers to fully assess the scope of the
legal regime applicable in case of conflicts, to find effective conflict resolution
ways when facing treaty conflicts. This work is important for legal scholarship
because the a problem of conflict is analysed here without being restricted by
the law of treaties or a specific subsystem of international law; it is possible to
comprehensively evaluate conflict resolution ways, established in the general
international law, by contrasting and comparing them with ways for resolving
conflicts between treaties established in some norms of special international
law. Given the ever-closer binding regulation of national, general and special
international law, this study should be attractive both to lawyers engaged in
private practice and judges providing interpretation and application of the law,
as well as civil servants, students of law, political, and international sciences,
journalists who monitor international events, diplomatic staff, and others
individuals interested in international law problems.
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Methods of research. The research is based on the following methods: a
meta-analysis, linguistic, historical, document analysis, systematic analysis,
critical analysis, logical and analytical, comparative analysis, and modelling
techniques.

A meta-analysis disclosed the object of research in theoretical, philosophical,
and legal aspects. This method is used for analysing a concept of conflicts,
evaluating different conflict resolution ways and their mutual relationship
analysed in the doctrine, examining ways for conflict resolution established by
general and special international law and peculiarities of their application.

Linguistic method was used to identify significance of all the legal
concepts analysed in the thesis (conflict, conclusion of treaty, the preceding
and subsequent treaties, treaty, object, rights and obligations, application,
coordination, etc.) as well as their importance and reciprocal relationship in the
context of verbal expression of the current legal regulation.

The historical method was used for examining reasons for creating ways for
resolving treaty conflicts established in the Vienna Convention and disclosing
the content of the Vienna Convention legal regulation which contain obscure
linguistic concepts.

Document analysis was applied to analyse documents (treaties, preparatory
work, formal and informal comments of the documents, judicial decisions), as
well as scientific research and other information important for the studies.

Systematic analysis helped to examine legal regulation of ways for resolving
treaty conflicts within a specific system or subsystem, as well as to analyse
its impact of other associated elements (i.e., the general system and its other
subsystems).

Critical analysis was used for analysis of science doctrines, judicial decisions,
treaties, and preparatory work, which establishes dysfunction of international
law, identifies existing gaps in legal regulation, and evaluates proposed solutions
to problems.

Logical and analytical analysis — mainly applied in assessment of
functionality of conflict’s definition and compatibility of the offered ways for
resolving treaty conflicts to the existing legal regulation.

Comparative analysis was used in research of ways for resolving treaty
conflicts established in the general and special international law, by revealing
their similarities and differences.

Modelling was applied to assess the offered ways for resolving treaty
conflicts by examining specific models of conflict instances.
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CONCLUSIONS

In conclusion of the research of legal regulation governing the conflict

of treaties, as well as relationship of these norms, it can be stated that the
arguments defended in this thesis hold true; besides, the following key findings
can be made:

1.

The definition of treaty conflict given in the legal scholarship is too abstract,
that is, it is labelled by features of both treaty conflicts and competition of
treaties. For this reason, the concept of treaty conflict is not functional and,
thus, methodologically faulty. Excessive abstractness of this definition is
the main reason preventing legal scholarship from offering conceptually
acceptable and practical ways to resolve conflicts.
Internationallegal regulations, governing ways for resolving treaty conflicts,
should be interpreted as imposing specific imperatives (behavioural rules)
against the states causing the conflict, i.e., establishing the boundaries
for their specific behaviour in case of treaty conflicts, and prohibiting the
state, at the one’s discretion, to choose which treaty it would execute, and
which - would not.

2.1. Analysis of the legal regulation established in the Vienna Convention,
leads to conclusion that it establishes both treaty conflict resolution
ways analysed by legal scholarship: the first - conflict resolution by
voidance of one of the treaties of the conflict; the second - conflict
resolution by making one of the treaties in the conflict non-applicable
but valid. The first way is applied for conflict of treaties jus cogens
obligations (in case of conflict with other treaty that does not impose
such norms). While the second way addresses three treaty conflict
instances: UN Charter conflicts with other treaties; treaty conflicts
with treaties having subordinate clauses; treaty conflicts not covered
by the above-listed categories. In case of UN Charter’s conflicts
with other treaties, the priority of application must be given to UN
Charter and to applicable mandatory legislative acts approved by UN
institutions. In case of treaty conflicts, having a subordinate clause,
with other treaties, the priority of application must be given to the
treaty specified in the subordinate clause. In case of treaty conflicts
being outside the above-listed categories, the Vienna Convention does
not provide conflict resolution ways expressis verbis. A systematic
study of the Vienna Convention and the law of state responsibility,
showed that the priority of application in case of conflict should be
given to the earlier treaty if it contradicts to a later treaty. The earlier
treaty should be the treaty that was registered as the first one in the
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2.2.

2.3.

UN Secretariat between two countries involved in the conflict (in
case of conflict with multilateral treaty, the earlier treaty should be
deemed the treaty which was registered as the first one between two
countries involved in the treaty conflict).
Analysis of the law of state responsibility leads to the conclusion that
the law on the state responsibility is to be interpreted as abolishing
the right of states to choose which treaty it would execute, and which
- would not, in case of conflict. From the viewpoint of the law on
the state responsibility, both participants of the later treaty commit
violation of international law in respect of the party to earlier treaty.
A party of the earlier treaty, involved in the subsequent treaty, shall
be deemed to have breached the principle of pacta sund servanda,
therefore, it is obliged to eliminate the committed violation, to
ensure its non-repetition, and to provide reparation. Meanwhile, a
participant of the later treaty, which is not a party of the earlier treaty,
shall be deemed to have breached the principle of sovereign equality
of states in respect of the suffered state, therefore it is obliged not
to execute the later treaty, to eliminate the violation and to provide
reparation, if it is necessary for the particular case.

Analysis of the ways for resolving treaty conflicts established in the

special regimes of international law of EU, WTO, and ECHR, suggests

that they create imperatives of the different content.

2.3.1. The rule for resolving treaty conflicts in EU law is embodied by
in the principle of application of earlier treaty. This principle
is expressis verbis established for treaties of Member States
concluded prior to joining EU with non EU-members. After
joining the EU, in respect of the treaties concluded with
the third countries, the same principle is established in the
jurisprudence of the ECJ on this issue. On the other hand, it
is important to note that EU law stipulates an obligation of
states to coordinate the treaties conflicting with EU law. In
this context, ways for resolving conflicts established in EU law
are to be mainly considered as being in harmony with those
established in the general international law.

2.3.2. Conflict resolution ways in WTO law are based on the tandem
of the institution of subordinate conflict clauses established in
WTO treaties and institution of priority of application of WTO
treaties over conflicting treaties. WTO treaties incorporate
certain subordinate clauses of limited application giving
priority to non-WTO treaties in case of conflict. The rest of



the conflicts are resolved by giving priority to application of
WTO treaties in case of their conflict with other treaties. The
only one exception that could be mentioned is the following -
the priority of application of UN Charter in case of its conflict
with WTO treaties. Having said this, one has to note, that
conflict resolution techniques established in WTO law cause
a risk of their incompatibility with the general principles
of international law. For example, by giving priority to the
application of WTO treaties, the rights of non-WTO members,
acquired on the basis of earlier treaties, can be negated, thus,
leading to violation of principle of pacta tertiis nec nocent nec
prosunt. The main reason for this incompatibility is existence of
jurisdictional and applicable law limits for invoking arguments
on the general international law in WTO Dispute Settlement
Body resolving treaty conflict.

2.3.3. Treaty conflicts in case of ECHR conflict with another treaty
are resolved by applying principle of subordinate conflict clause
and principle of priority of ECHR application. Article 53 of
ECHR establishes conflict clause which is unique as it provides
for priority of application to treaty that protects human rights
more effectively that ECHR. Meanwhile, other ECHR and
treaty conflicts are solved by giving priority of application
to ECHR. Recent review of treaty conflict cases implies that
ECHR would have application priority in respect of its conflict
with the UN Charter (should such occur), if the latter would
be interpreted as imposing standards of protection of human
rights lower than ones established in ECHR. Although this
practice can be undoubtedly called as a new trend, establishing
conflict resolution techniques differing from those established
by norms of general international law, it is important to
emphasize that the same situation is teetering on the threshold
of conflict and competition, since due to a very large number
of countries of the UN Charter, conflicts between it and ECHR
may include the same countries. As a result, ways for resolving
treaty conflicts with ECHR should be regarded as posing the
threat of potential violation of principle of pacta tertiis nec
nocent nec prosunt.

3. Norms of general and special international judicial process law cause a
number of procedural barriers to application of ways for resolving treaty
conflicts embodied in the norms of substantive general international law.
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3.1.

3.2.

The Statute of International Court of Justice does not grant a right
to hear disputes on treaty conflict, if at least one of the countries,
involved in conflict, does not agree with the jurisdiction of the
court, or if the ruling would concern rights or obligations of non-
participating states, or such question would be conditio sine qua non
for the resolution of treaty conflict. These restrictions, however, do
not prevent from lodging a claim in case of treaty conflict if the claim
is lodged against only one state involved in treaty conflict, provided
the court would not pronounce on the rights and duties of third party
(state). A third party, in this case has extremely limited access to join
the process in the capacity of the third party, as it has to convince the
court that its decision will influence real and concrete legal interests
of third state.

According to norms governing the judicial process in EU, WTO, and
ECHR, jurisdiction to hear treaty conflicts involving EU, the WTO
and the ECHR is limited to the courts of these internal subsystems
of international law and the parties in these proceedings may only
be parties to these legal systems. Third parties do not have the right
to participate in legal proceedings as parties to the case for resolving
treaty conflicts, and their participation in role of third party is not
clearly established. For these reasons, ways for resolving conflicts
applicable in the EU, WTO, and ECHR shall be regarded as posing
significant procedural obstacles to the objective resolution of treaty
conflicts in case of treaty conflict involving norms of general
international law system and its sub-systems.



RECOMMENDATIONS

For the purposes of legal scholarship, it is recommended to define a
conflict of the treaties as a situation in which the state concludes, applies,
or for which the treaty enters into force (including its modifications)
leading to the breach of its obligations under prior applicable treaty in force
concluded with another state. Thus formulated the definition of conflict
of treaties is separated from the definition of competition of treaties, i.e.,
nominal discrepancy between treaty texts, from the real conflict between
agreements of states.

When resolving treaty conflicts institutions applying and interpreting
international shall take into account systemic ties existing between Vienna
Convention and norms of state responsibility as well as relationship between
the principles of sovereign equality of States, pacta sund servanda, pacta
teriis nec nocent nec prosunt. With this in mind, the author recommends
to interpret Article 30 of the Vienna Convention and the provisions of the
law of state responsibility in the broader manner than dictated by their
texts. First, it is proposed to interpret Article 30 of the Vienna Convention,
as establishing ways for resolving treaties relating to different subject-
matter. Second, the term “to conclude” mentioned in the title of the Article
30 of the Vienna Convention should be interpreted as meaning not only
treaties in force, but also in treaties signed, approved or applied prior to
their to the entry into force. Third, in determining meaning of “earlier”
and “later” of Article 30 of the Vienna Convention registration of the
treaty in UN Secretariat of shall be taken into account, treaty registered
earlier in time shall be regarded as earlier. Fourth, part 4 and 5 of Article
30 of the Vienna Convention shall be interpreted as giving priority to the
application of earlier treaties in case of treaty conflict. Fifth, the rules on
state responsibility in case of conflict shall be interpreted as obliging the
participants of the later treaty to terminate conflict caused by a breach
of treaty, to ensure the non-repetition of it to provide reparation to state
suffering from the conflict of treaty.

When interpreting general and special procedural rules institutions
applying and interpreting law shall take into account the wish of the third
parties to protect their interests and their right to be heard. Procedural
rules shall be interpreted teleologicaly in order to increase participation
of interested third parties in conflict resolution, and granted substantial
guarantees to protection of their rights.

19



LIST OF SCIENTIFIC PUBLICATIONS

1. Mamontovas, A. The conflict of treaties and its assessment under the norms of
general international law. Social Studies: Research Papers. 2009, 3(3) : 93-108.

2. Mamontovas, A. Resolving conflicts between treaties and EU law in the
jurisprudence of the European Court of Justice: international legal aspects.
Social Studies: Research Papers. 2011, 3(1) : 347-364.

20



Name:

Surname:

Education:

2007-2011

2003-2005

1999-2003

Work experience

2005 till now

2005 till now

Languages:
Lithuanian
English
Russian
French
Contact
information:
E-mail

Tel. No.

CURRICULUM VITAE

Andrius

Mamontovas

Mykolas Romeris University, doctoral studies

Mykolas Romeris University (Master’s Degree in Law)

Law University of Lithuania (Bachelor’s Degree in Law)

Mykolas Romeris University, Department of Public International

and European Union Law, Lecturer

Member of the Lithuanian BAR, practicing attorney-at-law

Mother tongue
Fluent
Good

Fundamentals

andrius.mamontovas@mruni.eu

+370 69873780

Presentations in scientific conferences

“Contflict of treaties concluded between states and the ways to resolve
them”. Vilnius, Mykolas Romeris University, November 2008; Conference
organized by the Department of Public International Law).

21



Andrius Mamontovas

VALSTYBIU SUDARYTU TARPTAUTINIU SUTARCIU KOLIZIJOS
IR JU SPRENDIMO BUDAI

Santrauka

»Nepaisant to, jog teisininkai gali nesutarti dél
sisteminio normy, sprendimy ir principy tarpusavio
rysio, retai kada nesutariama dél to, jog vienas is teisinio
argumentavimo uzdaviniy yra $j rysj sukurti*

XX a. pradzioje, sparciai pleciantis tarptautinémis sutartimis (toliau -
»sutartimis“) reguliuojamy tarpvalstybiniy santykiy ratui vis dazniau
pasitaikydavo skirtingy tarp valstybiy sudaryty sutarciy prie$taravimo viena
kitai atvejy. Jau pirmuosiuose mokslininky atliktuose sutar¢iy teisés tyrimuose
bei kodifikacijose buvo nustatyta prie§taravimy tarp valstybiy sudaryty sutaréiy
tipologija. Tokie prieStaravimai tarp sutaréiy skirstyti j prieStaravimus,
kylanc¢ius tarp sutar¢iy jpareigojanciy tas pacias valstybes (toliau — sutarciy
konkurencija; konkurencija), bei priestaravimus, kylancius tarp skirtingy
valstybiy (ju grupiy) sudaryty sutarciy (toliau — sutarciy kolizija; kolizija).
Klasikinis tokios kolizijos pavyzdys - situacija, kurioje valstybé A sudaro sutartj
su valstybe B, o véliau ta pati valstybé A sudaro kolizijg sukeliancig sutartj su
valstybe C, prisiimdama ankstesnei sutarciai (sudarytai su valstybe B)
priestaraujancius jsipareigojimus. Sutarc¢iy konkurencija paprastai sprendziama
vadovaujantis bendraisiais sutarciy aiskinimo bei taikymo teisés principais
(pvz., lex posterior derogat lex priori, lex specialis derogat lex generalis ir kt.). Tuo
tarpu kolizijos, priklausomai nuo situacijos, gali bati sprendziamos taikant
sutarc¢iy (ne)galiojimo, (ne)taikymo bei valstybiy atsakomybés uz tarptautinés
teisés pazeidimus (toliau — valstybiy atsakomybé) normas. Sia linkme buvo
plétojama pirmuyjy sutar¢iy kolizijy teisminiy gincy sprendimo praktika.
Centrinés Amerikos Teisingumo Teisme bei Nuolatiniame Tarptautinio
Teisingumo Teisme sprestose bylose konstatuota, kad véliau sudaryta tarptautiné
sutartis, kuri prieStarauja ankstesnei, laikoma negaliojancia, todél netaikytina.

2 Fragmentation of International Law: Difficulties Arising from Diversification and
Expansion of International Law (A/Cn.4/L.682), Report of the study group of the
International Law Commission, p. 23. [interaktyvus]. [zitréta 2011-09-25].< http://
www.helsinki.fi/eci/Publications/A%20CN4%20L682%5B1%5D.pdf >.
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Panagios nuomonés laikési ir tuometinés tarptautinés teisés mokslo elitas (A.
McNair, H. Lauterpacht, G. Fitzmaurice ir kt.). Vis délto pazangios mokslinés
idéjos nevisiskai atsispindéjo 1969 m. parengtoje Vienos konvencijoje dél
tarptautiniy sutar¢iy teisés (toliau - ,,Vienos konvencija“). Vienos konvencijos
rengimo metu, buvo pateikta nemazai kompleksigkai sutarciy kolizijy sprendima
galinciy i$spresti teisinio reguliavimo pasitlymy. Pirmuoju JTO Tarptautinés
teisés komisija, tyrusiy kolizijy rei$kinj, buvo paskirtas H. Lauterpacht, siales
kolizijy sprendima gristi vélesnés sutarties negaliojimo principu, i§ esmés
grindZiamu tuo, jog tarptautiné teisé privalo aktyviai drausti valstybéms
piktnaudziauti teisékiiros galiomis. Siam principui i§ dalies pritaré ir tolesnj
Vienos konvencijos rengima vykdes G. Fitzmaurice, kiek susiaurines aukséiau
minétos taisyklés taikyma, atvejams kai valstybes sieja abipusi$kumo pagrindu
veikiantys jsipareigojimai, teiges, jog visa tai, ka sutarties Salys atlieka tik
tarpusavyje aiskiai yra res inter alios acta ir teiséje negali lemti pareigos pagal
ankstesne sutartj paneigimo bei teisikai daryti jtaka kity Saliy teiséms ir
pareigoms. Dél to, anot jo, $alys, sudarydamos atskira sutartj, in se nedaro nieko
neteiséto, o $i atskira sutartis prima facie néra niekiné ar negaliojanti.
G. Fitzmaurice vieta Komisijos praneséjo poste uzémé H. Waldock, kuriam
buvo patikéta parengti galutinj Vienos konvencijos teksto projekta ir baigti
sutar¢iy teisés kodifikacija. Sis praneséjas i kolizijy klausima reguliavusj
straipsnj jtrauké ir tarptautiniy sutaréiy konkurencijos atvejus bei suliejo
sutarciy kolizijoms ir sutar¢iy konkurencijai taikomus sprendimo budus, taip
jne$damas painiava dél skirtingomis charakteristikomis pasizymintiems teisi-
niams santykiams taikyting nomy. Vienos Konvencijos baigiamojoje
konferencijoje kolizijoms pat buvo skirta démesio, dél ko Vienos konvencijoje
jtvirtintos sutarciy kolizijy ir sutar¢iy konkurencijos sprendimo taisyklés dar
labiau persipyné, jy taikymas praktikoje tapo problematiskas. Visa tai sudaro
prielaidas teigti, jog parengus Vienos konvencija buvo suformuotas nenuoseklus
ir nei$samus tarptautiniy sutar¢iy kolizijy sprendimo budy teisinis
reglamentavimas, kuris paliko ir keletg esminiy teisinio reguliavimo ,,spragy".
Pastebétina, kad $ios spragos yra susijusios tiek su tarptautiniy sutarciy teise,
tiek ir su valstybiy atsakomybés uz tarptautinés teisés pazeidimus teise, kurios
problemy Vienos konvencijoje spresti net nebuvo siekiama, o tai atlikta tik 2001
m. JTO Tarptautinés teisés komisijai parengus straipsniy projekta dél valstybiy
atsakomybés uz tarptautinés teisés pazeidimus. Aukséiau i§déstytas problemas
neseniai i§ dalies pripaZino ir Vienos konvencijos rengéjai (JTO Tarptautinés
teisés komisija), atlike papildomus tyrimus $ioje srityje, patvirting minétus
straipsnius ,,Dél valstybiy atsakomybés uz tarptautineés teisés pazeidimus® (2001
m.) bei uzbaige studija ,,Tarptautinés teisés fragmentacija: dél tarptautinés teisés
diversifikacijos ir plétros kylancios problemos* (2006 m.). Sie tyrimai taip pat
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parodé, kad prie nei$samios kolizijy sprendimo budy teisinio reguliavimo
problemos prisidéjo ir nauja jos teisinio reguliavimo diversifikavimosi problema.
Sig problemg tinkamai iliustruoja faktas, jog $iuo metu JTO Sekretoriate yra
uzregistruota daugiau nei 50 000 sutar¢iy. Toks sutaréiy skaicius, jy iSsidéstymas
laike, skirtingajy taikymo geografijair skirtingisubjektai, taip patbesiskiriancios
teisinio reguliavimo sritys kelia sudétingas sutar¢iy, o kartu ir valstybiy
tarpusavio santykiy problemas. Pastaruoju metu vis daugiau sutartimis
regulivojamy klausimy priskiriami jau ne bendrosios, o specialiosios
tarptautinés teisés kategorijai, pasizyminciai itin diversifikuotu teisiniu
reguliavimu, vaizdingai prilyginamu net specialiojo tarptautinio teisinio
reguliavimo ,,saloms® ,,Salomis® tokius teisinius rezimus vadinti iSties galima,
kadangi jie ypatingi ne tik dél individualaus materialinio teisinio reguliavimo,
bet ir dél rezimo-centristinés teisés taikymo sampratos, kurig uztikrina
specialios jurisdikcijos gin¢y sprendimo institucijos. Paciais rys$kiausiais
diversifikuoto teisinio reguliavimo pavyzdziais, pasizyminciais kai kuriais
auksc¢iau nurodytais ypatumais, laikytini Europos Sajungos teisés (toliau — ES),
Pasaulinés Prekybos Organizacijos teisés (toliau — PPO) bei Zmogaus teisiy ir
pagrindiniy laisviy apsaugos konvencijos (toliau - EZTK; Konvencija) sukurti
teisiniai rezimai. Jie pasizymi ne tik specifinio turinio materialinés teisés
normomis ir specifiniu kolizijy sprendimo biudus nustatanciu teisiniu
reguliavimu, bet ir gin¢y nagrinéjimo proceso normomis, taikomomis uz
rezimo normy oficialy aiskinima ir taikyma atsakingy institucijy. Pavyzdziui
ES teisé, i$ ribotos ekonominés integracijos evoliucionavo j ,konfederacijos®
tipo sajunga, kurios vidaus teisés normos evoliucionavo j sui generis teisine
sistema. Tokiu biidu $iomis sutartimis tiesiogiai (pirminé teisé) ir netiesiogiai
(antriné teisé) buvo sukurtos nepriklausomai nuo tarptautinés teisés galin¢iuos
funkcionuoti normos, kuriy kolizijos su sutartimis sprendziamos ES Veikimo
sutartyje (tarptautiné sutartis) nustatytais budais. Dél tiesioginio ES teisés
taikymo, sutarciy kolizijos, persikélé i§ valstybé-valstybei i valstybé-asmeniui
lygmenj, tokiu badu kolizijy sprendimo buady taikymo galimybé buvo perkelta
ir i fiziniams bei juridiniams asmenims aktualias sritis. PPO teis¢, skirtingai nei
ES, skirta reguliuoti tarpvalstybinius prekybos santykius, kurie, anot G.
Fitzmaurice turéty priklausyti res inter alios acta sri¢iai ir neturéty sukelti
kolizijy. Visgi, vienareik§miskai tokios i§vados daryti nereikéty, kadangi PPO
narés kelia, o PPO gin¢y sprendimo institucijos nuolat susiduria su PPO nariy
prasymais konstatuoti kolizijy buvima bei taikyti PPO nariy sialomus kolizijy
sprendimo biidus. Kolizijy su EZTK atveju, ne maziau jdomiu bei atskiro tyrimo
reikalaujanciu laikytinas normos turinio pagrindu (efektyviau zmogaus teise
saugancios sutarties) grindziamas kolizijy sprendimo budas. Visos S$ios
tarptautinés teisés posistemés turi savo ginéy sprendimo institucijas atsakingas
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uz jy normy aiskinima ir taikyma, apimantj inter alia ir kolizijy sprendimo
badus, pasizymincius savita problematika.

Atsizvelgiant j tai, disertacijoje siekiama iSanalizuoti sutarc¢iy kolizijoms
skirtg bendrajj ir specialiyjy tarptautinj teisinj reguliavimg bei jo keliamas
problemas, jas jvertinti ir pasitlyti kolizijy sprendimo badus.

Disertacijoje tiriamos problemos. Tarptautinés teisés moksle $iuo metu
néra kompleksiskai istirtas kolizijy sprendimo budus nustatantis teisinis
reguliavimas. Tai kelia keleta moksliniy problemuy, kurios tiriamos $ioje
disertacijoje.

1. Funkcionalios kolizijos sgvokos nebuvimo problema. Konsensuso dél
tarptautiniy sutarciy kolizijos savokos, integruojancios savyje esminius
kolizijos pozymius, nebuvimas yra pirminé problema, kliudanti teisés
mokslui surasti bei praktikai pasitlyti konceptualius tarptautiniy sutarciy
kolizijy sprendimo budus galiojancio teisinio reguliavimo kontekste.
Dél to disertacija pradedama nuo kolizijos sagvokos, apimancios kolizijy
sprendimo biudus nustatanc¢iam teisiniam reguliavimui svarbius jos
elementus, suformulavimo.

2. Vienos konvencijos teisinio reguliavimo neissamumo ir sisteminio rysio
su valstybiy atsakomybés teise nebuvimo problema. Vienos konvencijos
normy, taikytiny sprendziant sutar¢iy kolizijas, neapibréZtumas yra antra
$ioje disertacijoje tiriama problema. Jg tinkamai iliustruoja keleto Vienos
konvencijos nuostaty tekstinés israiSkos konceptualus nei$baigtumas,
tiesioginio rysio su tarptautinés valstybiy atsakomybés teisés normomis
nebuvimas. Pavyzdziui, Vienos konvencijos tekstas nepateikia atsakymo,
kokios sutartys laikytinos reguliuojanc¢iomis ,ta patj dalyka® kokiais
kriterijais remiantis turi bati nustatoma, kuri i$ kolizijoje esanciy sutarciy
yra ankstesné, o kuri vélesné; kokig reikSme reikia suteikti Vienos
konvencijos 30 str. 5 dalies normoms, nukreipiancioms tiek j sutarciy, tiek
ir j valstybiy atsakomybés teise, ir kt.

3. Valstybiy atsakomybés mnormy jtakos sutarciy kolizijy sprendimui
nejvertinimo problema. Valstybiy atsakomybés normy taikymo ypatumai
sutarc¢iy kolizijy atveju yra jtraukti j $ioje disertacijoje tiriamy problemy
sara$a, kadangi iki $iol atliktuose moksliniuose tyrimuose skiriama
nepagristai mazai démesio $io instituto reik§mei sprendziant sutaréiy
kolizijas. Valstybiy atsakomybés normos $iame darbe tiriamos siekiant
kritiskai jvertinti ,politinés preferencijos“ doktring, deklaruojancia
valstybés teise pasirinkti jai palankesnés sutarties taikyma kilus sutarciy
kolizijai. Be to, valstybiy atsakomybés teisés tyrimas ne maziau svarbus
jrodinéjant, kad tarptautiné teisé formuoja aiskius imperatyvus kolizijg
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sukélusioms valstybéms. Dél to ji taip pat laikytina integralia kolizijy
sprendimo budus nustatancio teisinio reguliavimo dalimi.

Bendrojoje ir specialiojoje tarptautinéje teiséje nustatyty kolizijy sprendimo
budy tarpusavio santykio problema. Bendrosios ir specialiosios tarptautinés
teisés normomis nustatyty kolizijy sprendimo budy santykis yra itin
problemiskas, kadangi kelia paciy ,kolizijy sprendimo budy kolizijos
i$sprendimo problemg®, ty. reikalauja atsakyti j klausimag, kuris kolizijy
sprendimo budas turi buti taikomas, kai sprendziama bendrosios ir
specialiosios tarptautinés teisés normomis reguliuojama sutarciy kolizija.
Siuo aspektu disertacijoje analizuojami ES teiséje, PPO teisé¢je bei EZTK
jtvirtinti kolizijy sprendimo budai.

Disertacijos tyrimo objektas. Sios disertacijos tyrimo objektas -

bendrosiomis ir pasirinktomis specialiosiomis (ES, PPO, EZTK) tarptautinés
teisés normomis nustatytas sutar¢iy kolizijy sprendimo budy teisinis
reguliavimas ir jo keliamos problemos.

Disertacijos tyrimo tikslas ir uzdaviniai. Sios disertacijos tyrimo tikslas

- i$analizuoti bendrojoje tarptautinéje teiséje ir pasirinktuose specialiuosiuose
tarptautinés teisés rezimuose jtvirtintus kolizijy sprendimo budus, i$ryskinti jy
taikymo problemas bei pasitlyti $iy problemy sprendimo badus. Siam tikslui
pasiekti keliami Sie uzdaviniai:

1.

Suformuluoti sutaréiy kolizijos savoka, pateikti sutar¢iy kolizijy
klasifikacijg, iSanalizuoti bei kritiskai jvertinti doktrinoje i$skiriamus
sutar¢iy kolizijy sprendimo budus, identifikuoti sutaréiy kolizijy
sprendimui reik§mingus teisinius institutus;

Isanalizuoti bendrojoje tarptautinéje teiséje nustatytus kolizijy sprendimo
budus ir jy keliamas teisés taikymo ir ai$kinimo problemas;

I$analizuoti pasirinktuose specialiuosiuose tarptautinés teisés rezimuose
nustatytus kolizijy sprendimo budus ir jy keliamas teisés taikymo ir
ai$kinimo problemas.

Ginamieji disertacijos teiginiai. Disertacijoje jrodinéjamas $iy ginamuyjy

teiginiy pagrjstumas:

1.
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Tarptautinés teisés moksle pateikiama sutaréiy kolizijos savoka yra
nefunkcionali, kadangi neapima visy sutarciy kolizijai apibrézti reik§mingy
sutarciy kolizijos pozymiy.

Bendrosios ir specialiosios tarptautinés teisés normos nesuteikia teisés
valstybéms kolizijos atveju pasirinkti, kurig i§ kolizijoje esanciy sutarciy
jos turi taikyti.



3. Bendrosios ir specialiosios tarptautinés teisés normos reglamentuojancios
ginéy nagrinéjimo procesa sukuria keletg procesiniy klit¢iy materialinéje
teiséje nustatytiems sutarciy kolizijy sprendimo badams taikyti.

Disertacijos struktiira. Disertacija susideda i§ jvado, trijy déstomuyjy
daliy ir i$vady bei pasialymy. Jvade aptariamos disertacijoje sprendziamos
problemos, tyrimo objektas, tikslas, uzdaviniai, nurodomi ginamieji teiginiai,
paaiskinama disertacijos struktiira, apzvelgiami ankstesni tyrimai disertacijos
tema, akcentuojamas disertacijos naujumas, praktiné jos reik§mé, isvardijami
naudoti tyrimo metodai.

Pirmosios disertacijos dalies pagrindinis tikslas - sukurti teorine
tolesnio tyrimo ,matricg®, ty. identifikuoti kolizijy sprendimo budy analizei
reik§mingus tarptautinés teisés institutus bei normas, tiriamus antrojoje ir
treciojoje disertacijos dalyse. Pirmojoje dalyje pateikiama kolizijos sgvoka ir
samprata, reik§minga atribojant kolizijas nuo kity ,kvazikoliziniy“ reidkiniy.
Pateikiama kolizijy klasifikacija, leidzianti skirstyti kolizijas j tam tikras
kategorijas, kurioms spresti gali bati taikomi individualizuoti jy sprendimo
badai. Analizuojamos pagrindinés kolizijy sprendimo budus pagrindziancios
mokslo doktrinos, i$rys$kinama juy keliama sutarciy ir valstybiy atsakomybés
teisés taikymo problematika. Sioje dalyje taip pat aptariama fragmentacijos
kontekste i$ryskéjusi bendrosios ir specialiosios tarptautinés teisés normomis
nustatyty kolizijy sprendimo budy koegzistavimo problematika. Galiausiai
teorinéje disertacijos dalyje trumpai aptariama galima konkrediy tarptautinio
ginéy nagrinéjimo proceso instituty jtaka kolizijy sprendimo bady praktiniam
taikymui.

Istyrus pirmojoje dalyje analizuotus klausimus nustatyta, kad jvairiuose
kontekstuose neretai kolizijos terminas yra gretinamas ir painiojamas su
sutar¢iy konkurencijos terminu, o $i painiava lemia metodologiskai tinkamo
sutar¢iy kolizijy tyrimo prado (funkcionalios kolizijos savokos) nebuvimag
tarptautinés teisés moksle. Autoriaus nuomone, esminis sutarties elementas
yra ,susitarimas®, o ne jo rasytiné forma, dél to ir kolizijos sgvoka turéty buti
konstruojama $io elemento pagrindu. Sis trikumas lémé tai, jog kolizijos
sagvoka moksle suprantama per daug abstrakciai. Atlikus $ioje darbo dalyje
vykdyta analize, nustatyta, kad sprendziant sutarciy kolizijas bendrosios ir
specialiyjy tarptautinés teisés posistemiy tarpusavio santykis turi esminés
reik§més konkretaus kolizijy sprendimo budo taikymui. Esminiu faktoriumi,
nulemianc¢iu Sio santykio turinj laikytinas posistemés ,funkcionalumo
laipsnis®, ty. konkrecios posistemés pajégumas uztikrinti jos vidaus normy
efektyvuma netaikant bendrosios tarptautinés teisés normy. Atsizvelgiant j tai,
»posistemés funkcionalumo® testas laikomas tinkamu ir naudotinas tolesnése
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tyrimo dalyse analizuojant, kokia apimtimi bendrosios tarptautinés teisés
normos gali biti taikomos sprendziant kolizijas su posistemés normomis. Sioje
dalyje iStyrus tarptautinio proceso teisés normas nustatyta, kad jos gali vaidinti
lemiama vaidmenj sutar¢iy kolizijy sprendimo procese. Pirmiausiai tokiomis
normomis gali bati sukuriamos jurisdikcinés kliatys kolizijos ginca spresti
atitinkamame teisme. Antra, jos svarbios ir taikytinos teisés prasme, kadangi
nuo teismo jurisdikcijos priklauso ir taikytina teisé. Trecia, proceso teisé yra ne
maziau svarbi ir uztikrinant tre¢iyjy asmeny interesy apsauga suteikiant jiems
teise dalyvauti procese tre¢iuoju asmeniu.

Antrosios disertacijos dalies tikslas — istirti bendrojoje tarptautinéje
teiséje jtvirtinty kolizijy sprendimo budy teisinio reguliavimo ypatumus ir
problematika. Trijuose $ios dalies skyriuose analizuojamos kolizijy sprendimo
budams reik§mingos sutarciy teisés, valstybiy atsakomybés teisés ir teisminio
proceso teisés aiskinimo ir taikymo problemos.

Pirmasis antrosios dalies skyrius skirtas Vienos konvencijos parengiamyjy
darby, atskleidzianéiy skirtingy kolizijy sprendimo bady atsiradimo priezastis,
analizei. Toliau tiriami negaliojimo doktrinos jtakoje sukurti kolizijy
sprendimo budai. Po to analizé tesiama tiriant sutaréiy taikymo instituto
normomis nustatytus kolizijy sprendimo budus. Probleminiams pastarojo
instituto taikymo klausimams istirti prireiké kompleksinés Vienos konvencijos
30 straipsnio ir su juo susijusiy tarptautinés teisés normy analizés, todél siam
institutui skirtas zenkliai didesnis démesys. Atlikta sutarc¢iy taikymo instituto
analizé atskleidé nemazai jame vartojamy terminy daugiareik$miskumo
bei instituto nesuderinamumo su kitais giminingais institutais problemy.
Dél Sios priezasties su sutaréiy taikymo institutu susijusiy problemy analizé
vykdyta iSry$kinant visam instituto taikymui bendras terminijos problemas,
véliau koncentruojantis ties atskiroms $io instituto sprendziamoms kolizijoms
(kolizija su JTO Chartija, kolizija su subordinacine klauzule turin¢ia sutartimi,
i Sias kategorijas nepatenkancios kolizijos) aktualiomis problemomis.

Antrajame antrosios disertacijos dalies skyriuje analizuojamas valstybiy
atsakomybés teisiniy santykiy turinys ir Sios teisés taikymo kolizijy atveju
problemos. Pirmiausiai $iame skyriuje analizuojamas valstybiy atsakomybe
nustatan¢iy normy pobudis ir jy taikymo apimtis. Po to atskleidZziami
reik§mingi kai kuriy valstybiy atsakomybés principy taikymo ypatumai. Véliau
atliekama valstybiy atsakomybés teisiniy santykiy turinio analizé. Atlikus
valstybiy atsakomybés instituty analize paneigtas ,politinés preferencijos”
doktrinos pagristumas ir sumodeliuoti konkretas valstybiy atsakomybeés
taikymo skirtingoms sutar¢iy kolizijoms scenarijai.

Treciajame antrosios disertacijos darbo dalies skyriuje analizuojamos
Tarptautinio Teisingumo Teismo reglamento nuostatos, susijusios su $io teismo
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teise nagrinéti dél kolizijos kilusj gin¢a tuomet, kai su $io teismo jurisdikcija néra
sutikusios visos ginco $alys. Siame skyriuje taip pat analizuojama suinteresuoty
valstybiy galimybé dalyvauti kolizijos ginco nagrinéjimo procese treciuoju
suinteresuotu asmeniu informuojant teismg apie savo teisinius interesus,
modeliuojami tokio dalyvavimo scenarijai.

Antrojoje disertacijos dalyje atliktas tyrimas leidzia teigti, jog sukurtiems
konvenciniams kolizijy sprendimo budams nemazg jtaka padaré kolizija
sukelianc¢iossutarties galiojimo (taikymo prioriteto) irnegaliojimo doktrinos. Dél
abipusiskumo principo pagrindu veikianciy tarptautiniy sutaréiy gausos, Vienos
konvencijos rengéjai kolizijoms taikyting teisinj rezimga i§ pradziy sugretino, o
véliau didZigja dalimi sutapatino su taikytinu sutarc¢iy konkurencijai. Sitaip
sutar¢iy negaliojimo doktrinos taikymas buvo susiaurintas iki vienos kolizijy
kategorijos — prieStaravimy tarp jus cogens ir kitas normas jtvirtinanciy sutaréiy,
nustatant, jog jus cogens normai priestaraujanti sutartis laikoma negaliojancia.
Tuo tarpu kity kolizijy sprendimas Vienos konvencijoje buvo priskirtas sutarciy
taikymo instituto nustatytam teisiniam reguliavimui, skirianéiam tris kolizijy
kategorijas: JTO Chartijos ir kity sutar¢iy kolizijas, subordinacine kolizine
klauzule turinéiy ir kity sutaréiy kolizijas bei j $ias kategorijas nepatenkancias
sutarc¢iy kolizijas. Pastaroji kategorija laikytina kelian¢ia daugiausiai praktiniy
ir moksliniy problemy, kadangi jos sprendimo btido Vienos konvencija expressis
verbis nejtvirtino. Dél to Sios teisinio reguliavimo spragos ,uzpildymas“
laikytinas doktrinos, galin¢ios nustatyti tikraja Vienos konvencijos rengéjuy ir jos
tekstg patvirtinusiy valstybiy delegaty valia, o taip pat nustatyti $iy sistemines
$iy Vienos konvencijy ir kity tarptautinés teisés Saltiniy s3sajas, uzdaviniu. Sioje
tyrimo dalyje iStirtos ir valstybiy atsakomybés nuostatos reik§mingos sutarciy
kolizijy sprendimui leido padaryti i$vada, jog valstybiy atsakomybés taikymo
tikslais kolizijos laikytinos paprastais tarptautinés teisés pazeidimais, kuriems
taikomos standartinés valstybiy atsakomybés sukeliamos teisinés pasekmés:
iSliekanti pareiga toliau vykdyti pazeista sutartj, pareiga nutraukti pazeidima
ir uztikrinti jo nepasikartojamumga bei pareiga suteikti reparacija viena i$ jos
formy. Atsizvelgiant i tai, pagrindo teigti, jog valstybés gali pasirinkti, kuria
i kolizijoje esanciy sutaréiy jos taikys, néra. Dél Sios priezasties ,politinés
preferencijos“ doktrina, deklaruojanti kolizija sukélusios valstybés teise
pasirinkti, kurig sutartj vykdyti kolizijos atveju, laikytina moksliskai nepagrista.
Sioje tyrimo dalyje taip pat tirtos teisminj procesg Tarptautinio teisingumo
teisme (toliau — TTT) reguliuojanc¢ios normos iSryskino jurisdikcines ir tre¢iyjy
asmeny dalyvavimo procese sprendziant kolizijas problemas. Svarbiausia jy,
TTT jurisdikcijos nagrinéti kolizijos gin¢a nebuvimas neesant ankstesnés
kolizijoje esancios sutarties $alies sutikimo su jurisdikcijoje. Tuo tarpu, jeigu
su TTT jurisdikcija néra sutikusi vélesnés sutarties dalyvé nesanti ankstesnés
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sutarties $alimi, TTT gali turéti jurisdikcija nagrinéti kolizijos, jeigu sprendimu
jis galés nepasisakyti dél tokios valstybés teisiy ir pareigy buvimo.

Treciosios disertacijos dalies tikslas — istirti atskiruose specialiuosiuose
tarptautinés teisés rezimuose jtvirtinty kolizijy sprendimo budy teisinio
reguliavimo problematika. Posistemése nustatyty kolizijy sprendimo budy
jtraukima j $io tyrimo objekta lémé objektyvus tarptautinés teisés fragmenta-
cijos fenomenas. Be $ios dalies tyrimas buty nei$samus. Tuo tarpu konkrediai
ES, PPO ir EZTK nustatyty kolizijy sprendimo biidy tyrimg lémé $iy posistemiy
normy charakteristikos. Pirmajame Sios dalies skyriuje atliekama ES teiséje
nustatyty kolizijy sprendimo budy analizé buvo pasirinkta dél sui generis
ES teisés pobudzio ir specifinés kolizinés klauzulés. Antrajame $ios dalies
skyriuje atliekama PPO teiséje nustatyty kolizijy sprendimo budy analizé
buvo pasirinkta dél abipusiskumo principo dominantés PPO nariy tarpusavio
santykiuose. Treciajame $ios dalies skyriuje atliekama EZTK nustatyty kolizijy
sprendimo bady analizé buvo pasirinkta dél ypatingos zmogaus teisiy svarbos
Europos regione bei realiausios fiziniy asmeny galimybés pasinaudoti kolizijy
sprendimo budais. Faktai, jog visos $ios posistemés turi teismy institucijas, o ju
normos taikytinos Lietuvos Respublikai, taip pat buvo ne maziau reik§mingi
formuojant tyrimo objekta. Visuose trijuose $ios disertacijos dalies skyriuose
problemy analizé atliekama naudojant pirmoje disertacijos dalyje sukurta
»matrica®, kuri dél objektyviy teisinio reguliavimo ypatumy buvo pritaikyta
kiekvienam disertacijos skyriui, Sitaip siekiant iSrySkinti ir kiekvienoje
posisteméje jtvirtinty kolizijy sprendimo budy individualuma.

Treciojoje tyrimo dalyje Atlikus trijy specialiyjy tarptautinés teisés rezimy
analize galima teigti, jog kiekvienas i§ iy rezimy pasizymi savitais kolizijy
sprendimo budais bei atvirumo kolizijy sprendimg nustatan¢ioms bendrosios
tarptautinés teisés normoms laipsniu. Nepaisant auksc¢iausio ES teisés integra-
lumo lygio bei sui generis jos pobudzio, §i tarptautinés teisés posistemé
laikytina atviriausia bendrojoje tarptautinéje teiséje jtvirtintiems kolizijy
sprendimo badams, o joje jtvirtinti kolizijy sprendimo badai laikytini labiausiai
atitinkanciais bendrojoje tarptautinéje teiséje jtvirtinta ankstesnés sutarties
taikymo prioriteto vélesnés sutarties atzvilgiu principg. PPO teiséje jtvirtinti
kolizijy sprendimo budai i§ dalies atitinka jtvirtintus bendrojoje tarptautinéje
teiséje, kadangi dalis PPO sutarciy ir kity sutarciy kolizijy yra sprendziamos
netaikant subordinacines klauzules turin¢iy PPO sutarciy. Siy klauzuliy,
neturiné¢iy PPO sutarc¢iy kolizijos su kitomis sutartimis, atveju, kolizijos
sprendziamos suteikiant taikymo prioriteta PPO sutartims nepaisant to, ar jos
yra ankstesnés ar vélesnés uz PPO sutartis. Analogiskai kolizijos spendziamos
EZTT. Sioje tarptautinés teisés posisteméje kolizijos sprendziamos suteikiant
taikymo prioritetg EZTK, isskyrus tuos atvejus kai kolizijoje su EZTK esanti
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sutartis nustatyto efektyviau zmogaus teises saugantj teisinj reguliavimg. Vis
délto, nepaisant kiekvienos i$ $iy posistemiy principinio atvirumo bendrajai
tarptautinés teisei, Vienos konvencijos normos, nustatancios kolizijy sprendimo
badus, bei valstybiy atsakomybés normos, nustatancios kolizijos sukeliamas
teisines pasekmes, yra praktiskai netaikytinos dél $iomis specialiomis teisés
normomis nustatyty kolizijy sprendimo buady. Né viena i§ tirty posistemiy
gin¢y sprendimo institucijy neturi jurisdikcijos spresti kolizijy ginca, kurio
$alimi yra posistemés $alimi nesanti valstybé. ES ir PPO teiséje galiojancios
gin¢y sprendimo normos taip pat nesuteikia teisés treciosioms valstybéms
dalyvauti procese informuojant gin¢a nagrinéjancia institucija apie valstybés
teisinius interesus. Tuo tarpu procesg dél EZTK pazeidimo reglamentuojancios
teisés normos gali buti aiSkinamos kaip tokig teise treciosioms valstybéms
suteikiancios. Atsizvelgiant i tai, galima teigti, jog kiekviena i$ $iy posistemiy
dél jos materialinés ir proceso normy sinergijos yra pajégi didinti jos dalyviy
integracija bei uztikrinti posistemés normy veikimo efektyvumg sprendziant
kolizijas posistemés normy taikymo naudai daZniausiai be bendrosios
tarptautinés teisés ,,pagalbos®.
Disertacija baigiama i§vadomis bei pasitilymais.

Ankstesniy tyrimy apzvalga. Moderniojoje tarptautinéje teiséje funda-
mentaliais mokslinio tyrimo darbais sutarciy kolizijy klausimu laikytini Siame
tyrime jvairiais aspektais vertinami G. Binder, S.A. Sadat-Akhavi, J. Klabbers
bei J. Pauwelyn darbai. Be minéty autoriy, tam tikras sutarciy kolizijy ir jy
sprendimo budy keliamas problemas nagrinéjo ir kiti mokslininkai.

Kolizijy savokos ir sampratos klausimu gana svarbis yra H. Grotius, E. de
Vatel, H. Lauterpacht, A. McNair, J. Mus, E. Vranes tyrimai.

Skirtingus Vienos konvencijoje jtvirtinty kolizijy sprendimo bady teisinio
reguliavimo aspektus tyré J. Mus, A. Aust, A. McNair, Sh. Rossene, K. Wolfram
ir kt.

Specialiuosiuose tarptautinés teisés rezimuose jtvirtintus kolizijy sprendi-
mo budus i$samiau tyré J. Klabbers (ES teiséje jtvirtinti kolizijy sprendimo
budai) ir J.Pauwelyn (PPO teiséje jtvirtinti kolizijy sprendimo budai). Taip pat
paminétinas ir L. Saltinytés tyrimas, kuriame be kity klausimy taip pat skirta
démesio ES teiséje jtvirtintiems kolizijy sprendimo biidams.

Atkreiptinas démesys, kad nors tarptautinés teisés moksle bendroms
valstybiy atsakomybeés, proceso teisés ir bendrosios bei specialiosios tarptautinés
teisés tarpusavio santykio problemoms yra skirta nemazai démesio, tadiau
kolizijy kontekste $ios problemos analizuotos itin ribotai. Valstybiy atsakomybés
klausimas uz kolizijos sukélima buvo i§ dalies tirtas J. Mus ir Sh. Rossene
darbuose. Bendrosios ir specialiosios tarptautinés teisés tarpusavio santykio
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problema buvo gvildenama Komisijos studijoje fragmentacijos klausimu ir B.
Simma bei D. Pulkowski atliktuose tyrimuose. Tuo tarpu kolizijy sprendimo
badams reik§mingo teisminio proceso teisés aspektai, autoriaus ziniomis, iki
$iol i§ viso nebuvo tirti.

Disertacijos mokslinis naujumas. Ankstesniy tyrimy disertacijos tema
apzvalga rodo, kad sutarciy kolizijy sprendimo badai moderniojoje tarptautinéje
teiséje néra i§samiai iStirti, o esami tyrimai reikalingi papildymo. Dél to Siame
darbe siekiama atlikti platesnj kolizijy sprendimo budy tyrimg ir iskelti iki
$iol tarptautinés teisés mokslo kolizijy kontekste netirtas problemas. Tokiomis
pirmiausiai laikytinos valstybiy atsakomybés, teisminio proceso ir specialiosios
bei bendrosios tarptautinés teisés santykio problemos, kylancios taikant kolizijy
sprendimo budus. Tyrimo mokslinis naujumas yra tas, jog i$plétus tyrimo
objekta pavyko kompleksiskai i$analizuoti visg tarptautiniy sutarciy kolizijoms
reik§mingg teisinj reguliavima, o ne atskiras jo dalis. Taip pat disertacijoje ne tik
iSanalizuotos ankstesniuose darbuose netirtos problemos, bet ir pasitlyti nauji
kolizijy sprendimo buidai, reik§mingi mokslui ir praktikai.

Praktiné disertacijos reik§mé. Atliktas kompleksinis tyrimas kolizijy
klausimu uzpildys doktrinoje egzistuojancig spraga. Teorinéje darbo dalyje
iSanalizuotos kolizijy sprendimo badams reik§mingos mokslinés problemos
sudarys galimybe praktikuojantiems teisininkams visapusiskai jvertinti
kolizijy atveju taikytino teisinio rezimo apimtj, rasti efektyvius kolizijy
sprendimo budus susidarus su tarptautiniy sutaréiy kolizijomis. Teisés
mokslui $is darbas reik§mingas tuo, jog kolizijy problema ¢ia analizuojama
neapsiribojant sutaréiy teise ar konkrecia tarptautinés teisés posisteme, o
siekiant visapusiskai jvertinti bendrosios tarptautinés teisés jtvirtintus kolizijy
sprendimo budus, juos sugretinti ir palyginti su kolizijy sprendimo budais,
jtvirtintais kai kuriose specialiosiose tarptautinés teisés normose. Atsizvelgiant
j vis glaudziau susisiejantj nacionalinés, bendrosios ir specialiosios tarptautinés
teisés reguliavimg, §is tyrimas turéty buti jdomus tiek privacia praktika
besiverc¢iantiems teisininkams, tiek teisés ai$kinimg ir taikyma uztikrinantiems
teiséjams, tiek valstybés tarnautojams, teisés, tarptautiniy ir politikos moksly
studentams, tarptautinius jvykius stebintiems Zurnalistams, diplomatiniy
atstovybiy darbuotojams, taip pat ir kitiems tarptautinés teisés problemomis
besidomintiems Zmonéms.

Disertacijos tyrimo metodai. Atliekant tyrima buvo naudojami $ie
metodai: metaanalizés, lingvistinis, istorinis, dokumenty analizés, sisteminés

32



analizés, kritinés analizés, loginis-analitinis, lyginamosios analizés ir
modeliavimo metodai.

Metaanalizés metodu tyrimo objektas atskleidziamas teoriniu, filosofiniu
ir teisiniu aspektais. Sis metodas naudotas analizuojant kolizijy savoka ir
sampratg, vertinant doktrinoje analizuojamus skirtingus kolizijy sprendimo
badus bei jy tarpusavio santykj, tiriant bendrojoje ir specialiojoje tarptautinéje
teiséje jtvirtinty kolizijy sprendimo budy atsiradimo priezastis ir jy taikymo
ypatumus.

Lingvistinis metodas naudotas atskleidziant disertacijoje tirty teisés savoky
(kolizija, sutarties sudarymas, ankstesné ir vélesné sutartis, susitarimas, dalykas,
teisés ir pareigos, taikymas, suderinimas ir kt.) reik§me bei jy tarpusavio santykj
galiojancio teisinio reguliavimo kalbinés iSraiSkos kontekste.

Istorinis metodas naudotas tiriant Vienos konvencijoje jtvirtinty kolizijy
sprendimo budy sukarimo priezastis bei atskleidziant neaiskia lingvistine
reik§me turincio Vienos konvencijos teisinio reguliavimo turinj.

Dokumenty analizés metodu analizuoti dokumentai (sutartys, ju
parengiamieji darbai, oficialas ir neoficialis dokumenty komentarai, teismy
sprendimai), taip pat mokslininky tyrimai bei kita tyrimo objektui svarbi
informacija.

Sisteminés analizés metodu buvo tiriamas kolizijy sprendimo budy
teisinis reguliavimas konkrecios sistemos bei posistemés viduje, taip pat tiriant
jo jtaka kitiems susijusiems elementams (pvz., bendrai sistemai ir kitoms jos
posisteméms).

Kritinés analizés metodas taikytas tiriant mokslo doktrinas, teismy
sprendimus, sutartis ir jy parengiamuosius darbus, jtvirtinancius tarptautinés
teisés disfunkcijg, identifikuojant galiojancio teisinio reguliavimo spragas,
vertinant sitilomy problemy sprendimo badus.

Loginis-analitinis metodas i§ esmés taikytas vertinant kolizijos sgvokos
funkcionaluma bei sialomy kolizijy sprendimo suderinamumg su galiojanciu
teisiniu reguliavimu.

Lyginamosios analizés metodas naudotas tiriant bendrojoje ir specialiojoje
tarptautinéje teiséje jtvirtintus kolizijy sprendimo budus, atskleidziant jy
panasumus ir skirtumus.

Modeliavimo metodas pasitelktas vertinant sumodeliuotoms kolizijy
kategorijoms sitilomus taikyti jy sprendimo budus.
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ISVADOS

Apibendrinant atlikta tarptautiniy sutar¢iy kolizijoms ir jy sprendimo

badams reikSmingomis teisés normomis nustatyta teisinj reguliavima bei $iy
normy tarpusavio rysius galima teigti, kad ginamieji disertacijos teiginiai pasit-
virtino bei daryti tokias pagrindines i$vadas:

1.

34

Tarptautinés teisés moksle sutar¢iy kolizija suvokiama pernelyg abstrak¢iai,
ty. jai priskiriami ne tik sutarciy kolizijai, bet ir sutar¢iy konkurenci-
jai budingi pozymiai. Dél Sios priezasties sutarc¢iy kolizijos savoka yra
praktigkai nefunkcionali ir kartu metodologiskai ydinga. Per didelis $ios
savokos abstraktumas yra pagrindiné priezastis, neleidzianti teisés dok-
trinai iki $iol pasialyti konceptualiai priimtiny ir praktiskai funkcionaliy
kolizijy sprendimo budy.

Sutar¢iy kolizijy sprendimo badus nustatantis tarptautinis teisinis regulia-

vimas turi buti ai$kinamas kaip formuojantis konkreéius imperatyvus (el-

gesio taisykles) kolizija sukélusioms valstybéms, t.y. nustatantis konkrecias
jy elgesio ribas sutar¢iy kolizijos atveju bei nesuteikiantis teisés valstybei
savo nuoziara pasirinkti, kurig sutartj ji taikys, o kurios nevykdys.

2.1. Vienos konvencijoje jtvirtinto teisinio reguliavimo analizé leidzia
daryti iSvada, kad joje jtvirtinti abu doktrinoje analizuojami
sutarciy kolizijy sprendimo budai: pirmasis — kolizijos sprendimas
pripazjstant vieng i$ kolizijoje esanéiy sutaréiy negaliojancia; antrasis
- kolizijos sprendimas pripazjstant vieng i$ kolizijoje esanciy sutarciy
netaikytina, bet galiojanc¢ia. Pirmasis budas taikytinas sutarciy,
jtvirtinanciy jus cogens normas, kolizijy su kitomis tarptautinés teisés
normas jtvirtinan¢iomis sutartimis atveju. Tuo tarpu antrasis badas
taikomas trims sutarciy kolizijy kategorijoms spresti: JTO Chartijos
kolizijoms su kitomis sutartimis; subordinacine klauzule turin¢ioms
sutartims su kitomis sutartimis; j auks$éiau i$vardintas kategorijas
nepatenkanciy sutaréiy kolizijoms. JTO Chartijos kolizijos su kito-
mis sutartimis atveju taikymo prioritetas turi buti suteikiamas JTO
Chartijai ir jos pagrindu JTO institucijy priimtiems privalomiems
teisés aktams. Subordinacine klauzule turincios sutarties kolizijos
su kita sutartimi atveju taikymo prioritetas turi buti suteikiamas
subordinacinéje klauzuléje numatytaisutarciai. Jauksciauisvardintas
kategorijas nepatenkanciy sutaréiy kolizijy atveju Vienos konven-
cija kolizijy sprendimo budy expressis verbis nenumato. Sistemiskai
iStyrus Vienos konvencijos ir valstybiy atsakomybés uz tarptautinés
teisés pazeidimus normas, darytina i$vada, kad taikymo prioritetas
turéty bati suteikiamas ankstesnei sutarciai jos kolizijos su vélesne



sutartimi atveju. Ankstesne sutartimi siiloma laikyti tg sutartj, kuri

JTO sekretoriate tarp dviejy kolizijoje dalyvaujanciy valstybiy buvo

jregistruota anksciau (kolizijos su daugiasale sutartimi atveju ank-

stesne sutartimi siiloma laikyti tg, kuri tarp dviejy sutarciy kolizijoje
dalyvaujanciy valstybiy buvo jregistruota anksciau).

2.2. Valstybiy atsakomybés uz tarptautinés teisé pazeidimus normy
turinio analizé leidzia daryti iSvada, jog valstybiy atsakomybés
teisé aiskintina kaip nesuteikianti teisés valstybéms pasirinkti,
kuria i§ kolizijoje esanciy sutarc¢iy vykdyti, o kurios ne. Valstybiy
atsakomybés teisés poziiriu abi vélesnés sutarties dalyvés jvykdo
tarptautinés teisés pazeidima ankstesnés sutarties $alies atzvilgiu.
Ankstesnés sutarties Salis, dalyvaujanti vélesnéje sutartyje, laikoma
pazeidusia pacta sund servanda principa, todél turi pareiga nutraukti
ivykdyta pazeidima, uZtikrinti jo nepasikartojamuma ir suteikti
reparacija. Tuo tarpu vélesnés sutarties dalyvé, nesanti ankstesnés
sutarties Salis, laikytina jvykdZiusia suverenios valstybiy lygybés
principo pazeidima nukentéjusios valstybés atzvilgiu, todél privalo
nekliudyti vykdyti ankstesne sutartj, nutraukti pazeidimg ir suteikti
reparacija, jei tai yra reikalinga konkreciu atveju.

2.3. ES, PPO ir EZTK specialiuosiuose tarptautinés teisés rezimuose
jtvirtinty sutaréiy kolizijy sprendimo budy analizé leidzia daryti
i$vada, jog jos formuoja skirtingo turinio imperatyvus.

2.3.1. ES teiséje jtvirtintas kolizijy sprendimo budy imperatyvas
pasireiskia ankstesnés sutarties taikymo prioriteto principu.
Sis principas expressis verbis jtvirtintas iki jstojimo j ES
valstybiy nariy su trec¢iosiomis valstybémis sudaryty sutarciy
atzvilgiu. Po narystés ES valstybiy su trec¢iosiomis valstybémis
sudaryty sutaréiy atzvilgiu $is principas jtvirtintas ETT
jurisprudencijoje $iuo klausimu. Kita vertus, svarbu akcentuoti,
kad ES teisé numato pareigg valstybéms suderinti kolizijoje su
ES teise esancias sutartis. Atsizvelgiant j tai, ES teiséje jtvirtinti
kolizijy sprendimo biudai vertintini kaip i§ esmés atitinkantys
bendrojoje tarptautinéje teiséje jtvirtintus kolizijy sprendimo
badus.

2.3.2. PPO teiséje kolizijy sprendimo buidai grindziami PPO sutartyse
jtvirtinty subordinaciniy koliziniy klauzuliy instituto ir PPO
sutar¢iy taikymo prioriteto instituto tandemu. PPO sutartys
expressis verbis jtvirtina keleta siauro taikymo apimties
subordinaciniy klauzuliy, suteikianc¢iy taikymo prioriteta ne
PPO sutartims. Likusios kolizijos sprestinos suteikiant taikymo
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2.3.3.

prioriteta PPO sutartims esant jy ir kity sutar¢iy kolizijoms.
Vienintelé doktrinoje minima $io principo i$imtis — JTO
Chartijos taikymo prioritetas. Atsizvelgiant j tai, PPO teiséje
jtvirtinti kolizijy sprendimo budai kelia jy nesuderinamumo
su bendrosios tarptautinés teisés principais grésme.
Pavyzdziui, suteikiant taikymo prioriteta PPO sutartims
gali bati paneigtos ne PPO nariy teisés, jgytos ankstesnémis
sutartimis, tuo pazeidziant pacta tertiis nec nocent nec prosunt
principa. Esminé $io nesuderinamumo priezastis — pernelyg
ribota galimybé remtis bendraja tarptautine teise sprendziant
sutarciy kolizijas PPO gin¢y sprendimo institucijoje.

EZTK taikymo praktikoje sutarciy kolizijos sprendziamos
taikant subordinaciniy koliziniy klauzuliy ir EZTK taikymo
prioriteto principus. EZTK 53 str. jtvirtinta koliziné klauzulé
unikali tuo, kad taikymo prioritetg kolizijos atveju ji suteikia
efektyviauuz EZTK Zmogaus teises saugan¢ioms sutartims. Tuo
tarpu kitos EZTK ir sutar¢iy kolizijos sprendziamos suteikiant
taikymo prioritetg EZTK. Naujausiy koliziniy byly apzvalga
leidzia numanyti, jog EZTK turéty taikymo prioritet ir jos
kolizijos su JTO Chartija atzvilgiu, jeigu tik pastaroji nustatyty
maziau efektyvius Zzmogaus teisiy apsaugos standartus. Nors
tokig praktika neabejotinai galima vadinti nauja tendencija,
nustatancia kitokius nei bendrosiomis tarptautinés teisés
normomis nustatyti kolizijy sprendimo kolizijy sprendimo
budai, batina pabrézti ir tai, kad pati situacija balansuoja ant
kolizijos-konkurencijos ribos, kadangi dél itin didelio JTO
Chartijos $aliy skaiciaus priestaravimai tarp jos ir EZTK gali
apimti tas pacias valstybes. Dél to EZTK jtvirtinti kolizijy
sprendimo buidai taip pat vertinami kaip sudarantys galimybes
pazeisti pacta tertiis nec nocent nec prosunt principa.

Bendrosios ir specialiosios tarptautinés proceso teisés normos sukuria
kelias procesines klitis materialinéje bendrojoje tarptautinéje teiséje
nustatytiems sutar¢iy kolizijy sprendimo budams taikyti.

Tarptautinio teisingumo teismo statutas nesuteikia teisés nagrinéti

3.1.

kolizijos ginca, jeigu bent viena i§ kolizijoje dalyvaujanéiy valstybiy
nesutinka su jurisdikcija, o sprendimu buty pasisakoma dél tokios
valstybés teisiy ir pareigy buvimo arba toks klausimas baty conditio
sine qua non bylos dél sutaréiy kolizijos i$sprendimui. Vis délto $is

ribojimas neuzkerta galimybés bylinétis tik su viena i§ kolizijoje
dalyvaujanéiy valstybiy, jeigu teismo sprendimu nereikés pasisakyti



3.2.

dél treciosios $alies (valstybés) teisiy ir pareigy. Trecioji valstybé tokiu
atveju turi itin ribota galimybe jstoti j procesa trec¢iuoju asmeniu,
kadangi jai baitina jtikinti teismg, kad sprendimas byloje turés jtaka
tre¢iosios valstybés teisiniam interesui, ty. ,konkrediam ir realiai
egzistuojanciam valstybés reikalavimui, grindziamam teise®.
Remiantis ES, PPO ir EZTK teisminio proceso teisés normomis,
jurisdikcija nagrinéti sutar¢iy ir ES, PPO bei EZTK kolizijas turi teise
tik $iy posistemiy vidaus teismai, o gin¢o $alimis $iose bylose turi teis¢
bati tik posistemiy narémis esancios valstybés. Treciosios valstybés
kaip bylos $alys neturi tesés dalyvauti sprendziant kolizijas, o jy
dalyvavimas treciaisiais asmenimis néra aiskiai sureglamentuotas.
Dél siy priezas¢iy ES, PPO ir EZTK taikomi kolizijy sprendimo
budai vertintini kaip sukuriantys reik§mingas procesines klittis
objektyviam sutarciy kolizijy tarp posistemés bei sistemos normy
sprendimui.
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PASIULYMALI

Teisés moksle sutaréiy kolizija sitloma apibrézti kaip situacija, kada
valstybés sudaro, taiko arba joms jsigalioja tarptautiné sutartis (jskaitant
jos pataisas ir pakeitimus), lemianti jos pareigy, prisiimty jai anksc¢iau
jsigaliojusia ir taikytina tarptautine sutartimi kitai valstybei, paZzeidima.
Sitaip suformuluota kolizijos savoka sudaro prielaidas atriboti sutaréiy
kolizijas nuo jy konkurencijos, t.y. nominaliy prie§taravimy tarp sutarciy
teksty, nuo realiy priestaravimy tarp valstybiy valios (,,susitarimo®).
Tarptautine teise ais$kinandioms ir taikan¢ioms institucijoms, taikant
kolizijy sprendimg nustatanc¢ias Vienos konvencijos ir tarptautinés
valstybiy atsakomybés normas, siiloma atsizvelgti j sisteminius jy tar-
pusavio ry$ius ir santykj su bendraisiais suverenios valstybiy lygybés,
pacta sud servanda bei pacta teriis nec nocent nec prosunt tarptautinés
teisés principais. Atsizvelgdamas j tai, autorius sialo ai$kinti Vienos kon-
vencijos 30 straipsnio ir tarptautinés valstybiy atsakomybés straipsniy
projekto nuostatas daug pla¢iau nei rasoma jy tekstuose. Pirma, siiiloma
Vienos konvencijos 30 straipsnj aiskinti kaip nustatantj ir sutarciy kolizijy,
kilusiy tarp ,skirtinga dalyka reguliuojanciy sutarciy®, sprendimo badus.
Antra, Vienos konvencijos 30 straipsnio pavadinime vartojama terming
»sudaryti“ siiloma aiskinti kaip reiskiantj ne tik jsigaliojusias, bet taip pat
ir valstybiy pasirasytas, patvirtintas ar iki jsigaliojimo taikomas sutartis.
Trecia, ai$kinat Vienos konvencijos 30 straipsnyje vartojamus ,,ankstesnés®
ir ,vélesnés* sutarties terminus siiiloma vadovautis sutarties jregistravimo
JTO Sekretoriate kriterijumi, t. y. pirmiau jregistruotg sutartj laikyti ank-
stesne. Ketvirta, taikant Vienos konvencijos 30 straipsnio 4 ir 5 d. sutarciy
kolizijoms sitiloma jas ai$kinti kaip suteikiancias taikymo prioritety
ankstesnéms sutartims. Penkta, valstybiy atsakomybe uz sutarc¢iy kolizi-
jos sukélimg nustatan¢ias normas sitiloma aiskinti kaip jpareigojancias
vélesnés sutarties dalyves nutraukti kolizija sukeltg sutarties pazeidima,
uztikrinti jo nepasikartojamuma bei suteikti reparacija nuo kolizijos
nukentéjusiai valstybei.

Tarptautine teise aiSkinanc¢ioms ir taikancioms institucijoms aiSkinant
bendrgsias ir specialigsias teisminiy gin¢y nagrinéjima reguliuojancias
tarptautinio teisminio proceso teisés normas siiloma atsizvelgti i
tre¢iyjy suinteresuoty valstybiy siekius ginti savo teisinius interesus ir
bati isklausytoms. Proceso teisés normas aiskinant teleologiniu teisés
ai$kinimo metodu galéty bati didinamos trec¢iyjy suinteresuoty valstybiy
dalyvavimo teismo procese nagrinéjant kolizija galimybés, o ju teisiy ap-
saugai buty suteikiamos reik§mingos garantijos.
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