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Asta Jakutyté-Sungailiené

ENTERPRISE AS AN OBJECT OF
CIVIL RIGHTS

Summary

INTRODUCTION

Problems and relevance of the research. The concept of enterprise,
though originated in economics, has been used in law since the end of 17
century. However the concept of enterprise as an organization of economic ac-
tivity and the concept of juristic person as the legal form of such organization
intertwined and eventually caused the ambiguity of the term ,,enterprise. Con-
sequently the term ,,enterprise” started to denote on the one hand a proprietary
complex and on the other hand a juristic person. This concept still has several
different meanings in the national law of Lithuania, what causes incoherent le-
gal regulation. For instance, in some provisions of the Civil Code of Lithuania'
(hereinafter referred to as — LCC) the term ,,enterprise” clearly means juristic
person (Section 1 of Article 2.33, Section 1 of Article 6.383, Section 7 of Arti-
cle 6.780, Section 2 of Article 6.785), in others — proprietary complex (Section
1 of Article 1.110), and in some, though the wording indicates the meaning of
proprietary complex (e. g. ,,debt list of enterprise — Subsection 4 of Section 2
of Article 6.404, ,,protection of rights of the creditors of the enterprise® — Arti-
cle 6.405, etc.), but the real meaning is of juristic person.

The establishment of enterprise as a self-sufficient object of civil rights in
the provisions of LCC raised rather many theoretical and practical questions
regarding the legal nature of enterprise: is it possible to consider enterprise as
a self-sufficient object of civil rights; is the establishment of enterprise as an
immovable thing is justifiable? Considering that enterprise is an intricate pro-
prietary complex consisting of rights ad rem and ad personam, it raises doubt
if the same legal regime can be and should be applied to different elements of
the enterprise. Another relevant problem is identifying the nature of enterprise

1 Valstybés zZinios (Official Journal). 2000, Nr. 74-2262.



holder’s (owner’s) right to the enterprise whereas it determines the applicati-
on of legal remedies for infringed rights and the scope of civil turnover: is it
possible to consider enterprise as an object of property right; if yes, what is
the scope of property right to enterprise; is it possible to defend one’s right to
enterprise as whole but not to separate its elements?

With adoption of legal regulation in LCC regarding separate transactions
with enterprise the uncertainty whether such regulation is proper and suffi-
cient has arisen. The legal practice showed that the existing legal regulation
regarding the transactions with enterprise is complex thus unappealing to legal
practitioners, so the civil turnover of enterprises as proprietary complexes in
Lithuania is almost inactive?*. Having in mind that the economic result of the
transfer of the enterprise as a proprietary complex and share portfolio is the
same, sellers are inclined to choose less time and money consuming way, i. e.
share deal. However asset deal is more beneficial to the buyer and the creditors
due to disclosure of information regarding enterprise transfer to the creditors,
security of creditors’ claims, the obligation of the seller to help the buyer to
enter the market and liability for defects of the enterprise. Therefore it is qu-
estionable if the existing national legal regulation regarding transactions with
enterprise is proper and sufficient.

Comparing the legal regulation of sale-purchase of enterprise with other
types of sale-purchase agreements it is obvious that the provisions regarding
the form, order of conclusion of contract and the protection of creditors‘ rights
applicable to sale-purchase of enterprise are rather strict. Accordingly in legal
practice the parties often conclude sale-purchase contracts of separate things,
other assets and proprietary rights instead of enterprise in order to avoid the
application of the said imperative provisions. Such practice forces to consider
the possibility of application of the provisions of sale-purchase of enterprise to
other transactions, e. g. to sale-purchase contracts of separate assets transfer-
ring them to the same party. Suchlike transactions when avoiding the security
of creditors’ rights the assets comprising the enterprise are transferred by or-
dinary several sale-purchase contracts to the same party are rather popular in
contemporary economic context. When these transactions are assessed jointly
it becomes obvious that the parties aimed to transfer the enterprise, but not
separate assets, to a newly established juristic person avoiding the recovery of
debts by prior owner’s creditors. Nevertheless national courts reluctantly ana-
lyse whether separate transactions could be qualified as sale-purchase of enter-
prise, mostly due to the narrow approach to the transfer of enterprise, i. e. the

2 * On the 2" of April 2010 institution administering the public registers in Lithuania in
its answer to query, how many transactions with enterprise have been registered since
year 2001, indicated that there have been registered only six contracts of sale-purchase
and lease of enterprise in Lithuania since year 2001.



sale-purchase of enterprise is considered only when a unanimous transaction
comprising the transfer of completely all assets of juristic person is concluded.
Such narrow approach of national court indicates the lack of sufficient legal
doctrine in this field.

Unfortunately it can be concluded that in Lithuania the perception of en-
terprise as a proprietary complex is insufficiently profound what causes rare
practical application of the provisions regarding transactions with enterprise.
The lack of sufficiently developed legal doctrine on the subject-matter results
in incorrect interpretation and application of legal norms in legal disputes, for
instance, in the enforcement of court ruling process the debtor‘s proprietary
complex is dissolved and sold out in parts, although if this complex was sold
as a unity the economic result would be more efficient.

The subject-matter of the research — the legal status and legal regulati-
on of civil turnover of enterprise as an object of civil rights, the interpretation
and application of this regulation. The research does not involve taxing and
sponsorship aspects of the transactions regarding enterprise as an object of
civil rights as these aspects do not fall under the field of civil law.

The purpose of the research — thorough and systematic analysis of the
legal nature and civil turnover of enterprise as an object of civil rights, identi-
fying the most relevant theoretical and practical problems in interpretation and
application of legal norms regarding enterprise, providing with suggestions
and recommendations for resolution of identified problems and improvement
of existing legal regulation according to the experience of foreign countries and
contemporary global trends, and contributing to the national legal doctrine.

In order to achieve the set purpose these goals of the research are set:

1. To analyse the legal nature of enterprise as an object of civil rights,
identify the connection between enterprise and other objects of civil
rights and types of assets.

2. To reveal the concept of enterprise, its features, elements, analyse the
identifying features of the holder of the enterprise and the nature of
his right to enterprise.

3. To analyse and assess the possible civil turnover of enterprise as an
object of civil rights in respect of existing legal regulation, identifying
the deficiencies of this regulation and suggest possible resolution of
identified problems.

Academic novelty and practical significance of the research. The
subject-matter of the research is relevant both, in scientific and in practical
terms, as the peculiarities of enterprise as an object civil rights lacks thorough
analysis in the legal doctrine of Lithuania. Apart from several narrow pro-
blem-orientated publications regarding separate transactions with enterprise
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(e. g. sale-purchase and mortgage of enterprise?), until now the legal doctrine
of Lithuania lacks sufficiently profound analysis of peculiarities of enterprise
as an object of civil rights. Only systematic approach to the legal status and
factors determining the civil turnover of enterprises can produce constructive
suggestions regarding improvement of the existing legal regulation, creating
more beneficial conditions for civil turnover of enterprises.

There are no systematic researches on enterprise as an object of civil righ-
ts in Lithuania, except for several narrow problem-orientated publications* re-
garding separate transactions with enterprise and research performed by The
Institute of Law regarding transfer of business®. For the first time in Lithuania
this dissertation delivers a thorough and systematic analysis of peculiarities of
enterprise as an object of civil rights, thus such integrated research, firstly, is
relevant in theoretical terms. Moreover this research is also relevant to legal
practice. During the research the legal acts, court practice and legal doctrine of
Lithuania and foreign countries regarding the peculiar legal status and specific
contracts of enterprise as a proprietary complex have been analysed. Practical
suggestions to the national legislator to improve the civil turnover (e. g. regar-
ding the simplification of the mechanism of the protection of creditors’ rights,
guaranteeing the legal indivisibility of enterprise) of enterprises are produced
based on this analysis. The research provides a survey of experience of foreign
countries which can be a relevant source for legal practitioners drafting con-
tracts regarding the transfer of enterprise and for national court when solving
disputes regarding enterprises as objects of civil rights.

Therefore it is probable that this research shall inspire further scientific
discussions on the subject-matter helping to produce the best solution of the

3 For comprehensive survey of national and foreign researches on the subject-matter see
section ,,Survey of the Research®.

4 The publication by J. Kirsiené¢ and K. Kerutis compares asset and share deals as means
of business transfer, providing concepts of enterprise and enterpriser; the publication
by E. Baranauskas analyses the possibility of enterprise mortgage in the national law
of Lithuania; the doctoral dissertation by V. Bité provides a brief comparative analysis
of asset and share deals. For further information see: Kirsien¢, J., Kerutis, K. Verslo
perleidimas akcijy ar imonés pardavimo buidu: teisinio reglamentavimo ir praktikos
lyginamoji analize. Jurisprudencija, 2006, Nr. 3.; Baranauskas, E. [monés ikeitimas.
Jurisprudencija, 2002, Nr. 28.; Bite, V. Uzdarosios bendroveés akcijy pardavimas, kaip
verslo perleidimo biidas. Daktaro disertacija. Socialiniai mokslai, teisé (01 S). Mykolo
Romerio universitetas. Vilnius, 2009.

5 This research comprises analysis of experience of Lithuania and foreign countries in
the field of business transfer by asset deal. However this research focuses on analysis
of asset deal in the context of business transfer environment, thus paying less attention
to particular relevant theoretical and practical problems. For further information see:
Europos Sqjungos ir kity Saliy patirties verslo perdavimo srityje analizé. [Cepas, A.;
Macernyté-Panomarioviené, 1.; KirSiené, J.; Griskevic, L.; Lankauskas, M.; Zelvys, Al
Mokslo tyrimas. Vilnius, Teisés institutas, 2005.



identified problems. Accordingly it can be concluded that the research of the
problematic aspects of enterprise as an object of civil rights is timely and ne-
cessary.

Theses to be defended:

1. Enterprise is a specific object of civil rights with peculiar legal regi-
me as enterprise is legally indivisible only during the conclusion and
performance of separate transactions.

2. The legal regulation of enterprise as a proprietary complex is desi-
gned to protect creditors from dishonest transactions and on the other
hand — to protect the holder (owner) of the enterprise from dissolution
of proprietary complex without sufficient grounds.

SURVEY OF THE RESEARCH

Lithuanian and foreign scientific literature, legal acts of foreign countries,
Lithuania and European Union (hereinafter referred to as — EU), court practice
and scientific-practical researches initiated by EU institutions have been used
in this research.

Apart from several publications on particular transactions with enterprise,
there are no thorough and systematic researches of enterprise as an object of
civil rights and the peculiarities of the transactions with it in Lithuania. First
of all, a significant scientific research on transfer of business performed by
the Institute of Law in 2005 should be mentioned as it comprises analysis of
experience of Lithuania and foreign countries in the field of business transfer®.
However this research focuses on analysis of asset deal in the context of bu-
siness transfer environment, thus paying less attention to particular relevant
theoretical and practical problems. Also other sources, such as publication by
J. Kirsiené and K. Kerutis comparing share deal and asset deal as a mean of
business transfer, wherein concepts of enterprise and enterpriser are defined’;
publication by E. Baranauskas analysing the possibility of enterprise mortgage
in Lithuania®; doctoral dissertation by V. Bité’ comprising a short comparative
analysis of share and asset deals, are relevant to this research. The abovemen-

6  Europos Sqjungos ir kity Saliy patirties verslo perdavimo srityje analizé. [VCepas, A
Macernyté-Panomarioviené, 1.; KirSiené, J.; Griskevic, L.; Lankauskas, M.; Zelvys, A.]
Mokslo tyrimas. Vilnius, Teisés institutas, 2005.

7 Kirsien¢, J., Kerutis, K. Verslo perleidimas akcijy ar imonés pardavimo biidu: teisinio
reglamentavimo ir praktikos lyginamoji analizé. Jurisprudencija, 2006, Nr. 3.

8 Baranauskas, E. [monés ikeitimas. Jurisprudencija, 2002, Nr. 28.

Bité, V. Uzdarosios bendrovés akcijy pardavimas, kaip verslo perleidimo biidas. Dak-
taro disertacija. Socialiniai mokslai, teisé¢ (01 S). Mykolo Romerio universitetas. Vil-
nius, 2009.
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tioned scientific sources and the problems they raise became the starting-point
of this research.

Separate topics of the research were analysed using other sources of Li-
thuanian law doctrine, such as works of V. Pakalniskis'°, P. Vitkevicius'' (re-
vealing the place of enterprise in the common system of objects of civil rights),
works of J. KirSiené', A. Tikniuté' (examining the peculiarities of immaterial
assets and property right to such assets) and others.

Due to the scarcity of national law doctrine on the subject-matter, this
research is mostly based on foreign scientific literature and researches. In Eu-
rope the approach to the enterprise as a proprietary complex is twofold: in the
first group of countries (e.g. France, Italy and Russia) legal norms regulate the
legal status and civil turnover of enterprises as self-sufficient objects, where-
as in other countries (e.g. Germany, common-law countries) the legal status
and civil turnover of the enterprises as proprietary complexes are not regula-
ted by the law yet the transfer of enterprises is taking place. Considering the
abovementioned the problems analysed in this research are compared to the
legal systems of France, Germany and Russia. Unfortunately there are also not
many researches on enterprises as proprietary complexes in the said countries.
However such Russian legal scientists as E. A. Yershova, K. D. Ovchinikova'*,
O. E. Romanov®, V. A. Belov'®, should be mentioned. The French legal system
on the subject-matter was analysed using the works of R. Savatje'’, G. A. Ber-

10 Pakalniskis, V. Daiktai civiliniy teisiy objekty sistemoje. Jurisprudencija. 2005, T. 71.;
Pakalniskis V. Turto samprata ir jo formos in Civiliné teisé. Bendroji dalis: vadovélis.
Vilnius: MRU Leidybos centras, 2007.; Pakalniskis V. Nuosavybes teisés doktrina ir
Lietuvos Respublikos Civilinis kodeksas. Jurisprudencija, 2002, t. 28 (20).

11 Vitkevicius, P. Civilinis teisinis santykis in Civiliné teisé. Bendroji dalis: vadovélis.
Vilnius: MRU Leidybos centras, 2007.

12 Kirsien¢ J. Finansinio turto problema nuosavybés teisés doktrinoje ir teisinéje prakti-
koje. Daktaro disertacija. Socialiniai mokslai, teisé (01 S). Lietuvos teisés universitetas.
Vilnius, 2003.

13 KirSien¢, J., TikniGte, A. Kapitalo teoriné ir struktiiriné paradigma: teisiniai aspektai.
Jurisprudencija. 2004, t. 57 (49).

14 Sufficiently comprehensive analysis of civil turnover of enterprise as a proprietary
complex in Russia and foreign countries. For further information see: Epmioa, E. A.;
OsuunnukoBa K. /1. [Ipedpusmue (6usmnec) 6 cogpemennom 3KOHOMUKO-NPABOBOM 000-
pome. M.: CratyT, 2006.

15 Enterprise is examined in the context of other proprietary complexes. For further in-
formation see: Pomanos O. E. [Ipeonpusimue u unvle umywecmsennvle KOMIIEKCbl KAK
obvexmol epaxcoarckux npag. Cankt-IlerepOypr.: FOpumnaeckuii nentp [pecc, 2004

16 Research of proprietary complexes, their features, goal and ability to participate in civil
turnover. For further information see: benos, B. A. Huywecmsennvie komniexcer. M.:
LlenTp. FOpUHDOP, 2004.

17 Casarbe, P. Teopus obezamenvcms. IlepeBoa ¢ ¢paHily31KoBO. M.: M31aTETBCTBO
“IIporpecc”, 1972.



mann and E. Picard" and others. The analysis of German legal system on the
subject-matter is based on the comparative researches of business transfer by
G. Picot", D. Beinert’’ and others.

Apart from the said sources of doctrine the doctoral dissertation has been
prepared using other theoretical and practical sources: the legal acts of Lithu-
ania, EU and foreign countries, court practice of the Supreme Court of Li-
thuania, the Appeal Court of Lithuania, the Court of Justice of the European
Union, courts of foreign countries, practice of the Competition Council of the
Republic of Lithuania, scientific-practical researches initiated by European
Commission and other. Whereas the law doctrine of Lithuania lacks relevant
researches in this field, this research should be a solid contribution to the sci-
ence of law in respect of interpretation of the legal status of enterprise as an
object of civil rights and solution of practical problems regarding the conclu-
sion and performance of transactions with enterprises.

METHODOLOGY OF THE RESEARCH

Various scientific methods have been applied during the research in order
to achieve the set purpose and to formulate conclusions and recommendations.
The main methods used in the research are: document (content of source),
linguistic, systematic and critical analyses, historical, comparative, and tele-
ological.

Document (content of source) analysis together with linguistic analysis
have been used to identify the content, real meaning, legislative motives and
effectiveness of the practical application of legal norms, court decisions of
Lithuania and foreign countries and doctrinal sources.

Systematic analysis has been used to thoroughly examine the legal regu-
lation of the peculiarities of enterprise as an object of civil rights. This method
helped to reveal the interconnections of separate elements of the enterprise
in the context of other objects of civil rights, and to examine enterprise as a
diverse and distinctive proprietary complex.

Critical analysis has been used to critically evaluate the existing doctrinal
approach and legal regulation of enterprise as an object of civil rights, to point
out the advantages and disadvantages of this regulation.

18 Bermann, G. A.; Picard, E. Introduction to French Law. Alphen aan den Rijn: Kluwer
Law International. 2008.

19 Picot, G. Mergers & Acquisitions in Germany. 2™ ed. New York: Juris Publishing, Inc.,
2002.

20 Beinert, D. Corporate Acquisitions and Mergers in Germany. 3" ed. The Hague: Klu-
wer Law International. 2000
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Historical method helped to reveal the genesis of proprietary comple-
xes, separate types of assets, the concept of enterprise and legal regulation
regarding enterprises. The application of this method enabled to explore the
evolution of the legal regulation regarding enterprises in different countries
in order to identify the core problems of the legal status of the enterprise as a
self-sufficient object of civil rights.

Despite the fact that this research is not intended to provide an extensive
comparative analysis on the subject-matter, the comparative method has been
used to parallel the legal regulation and practical application of enterprise as
an object of civil rights in the picked European countries. This method has
been used in order to identify the deficiencies of the existing national legal
regulation in question and to provide with constructive suggestions regarding
amendments of this regulation. To this effect the legal norms of Lithuania are
compared to the legal norms of France, Russia and Germany. This method also
enabled to determine the similarities and differences of different jurisdictions
in order to reveal the problems, arising from the legal regulation of legal status
and civil turnover of the enterprises and to suggest possible solutions of such
problems.

Teleological (intents of the legislator, purpose of legal norms) method
has been used to reveal the peculiarities of the legal status of enterprise as an
object of civil rights and possibilities of its civil turnover. The application of
this method enabled to disclose the inner (real) meaning of the legal norms and
to show the possible interpretations of these norms.

RESULTS AND STRUCTURE OF THE RESEARCH

Reliability of the research results. Variety of the sources and scientific
methods used in the research allows concluding that the results of the research
are credible.

Approval of the research results. The basic results of the research have
been published by scientific journals of Mykolas Romeris University?'. Preli-
minary research results were also presented in University of Wroclaw (Poland)
during academic internship and in presentation during scientific conference
at Mykolas Romeris University. In conformity with the research results the
author gives lectures at Mykolas Romeris University, updated civil law study
programme and methodological material. The doctoral dissertation has been

21 Jakutyté-Sungailiené, A. The Concept of Asset in Lithuanian Law [Turto samprata
Lietuvos civilingje teiséje]. Socialiniy moksly studijos. 2009, 3 (3): 213-227; Jakutyté-
Sungailiené, A. Intellectual Capital — new Object Regulated by Property Law? [Inte-
lektinis kapitalas — naujas nuosavybés teisés objektas?]. Jurisprudencija. 2009, 3 (117):
339-355.
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discussed in the Department of Civil and Commercial Law of the Law Faculty
of Mykolas Romeris University.

Structure of the research. The structure of the research was determined
by the goals of the research. The research consists of introduction, survey of
research, methodology of research, three parts, conclusions and recommen-
dations. Each of the three parts of the research is finished with summarizing
chapter.

The first part of the research deals with the core concepts (such as object
of civil rights, object of property right, assets, proprietary complex, etc.), which
unfold the motives of the origin of the enterprise as a proprietary complex, the
aim of its existence and its place in the common system of objects of civil righ-
ts. Comprehensive analysis of the separate objects of property right, types of
assets and the process of capitalization of assets allows to coherently shift the
focus to particular elements of enterprise and separate transactions regarding
enterprise. In order to clarify the peculiarities of enterprise as a self-sufficient
object of civil rights, the evolution of particular types of assets in perspective
of property law, other proprietary complexes and their common features are
analysed.

The second part of the research deals with the concept and elements of
the enterprise, examines the connection between enterprise and its holder (en-
terpriser), analyses the nature of the subjective right to the enterprise. This part
of doctoral dissertation focuses on the analysis of the immaterial elements of
the enterprise (the right to the name of the firm, intellectual capital and goo-
dwill), the possibility to transfer these elements and the limits of their legal
protection. In this respect legal regulation in different European countries of
the said aspects is also examined.

In the third part of the research the possibilities of civil turnover of the
enterprise according to the law of Lithuania are examined. In this respect the
legal regulation regarding the conclusion and performance of separate transac-
tions (e.g. sale-purchase of enterprise, lease of enterprise, gift, privatization
of enterprise and succession of enterprise) and the possible legal remedies of
defence of infringed civil rights are analysed. This part of doctoral dissertation
also comprises a brief analysis on concentration control, regulated by compe-
tition law, and precontractual stage of contracts inasmuch as it is related to the
transfer of the right of property (lease) to the enterprise. In order to identify the
deficiencies of the existing national legal regulation, comparative analysis with
picked foreign countries of separate transactions is performed.

In the end of the research general conclusions, as well as recommendati-
ons are given.

11
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CONCLUSIONS

Having summarized the thorough analysis of the legal acts, court practice
and scientific literature of Lithuania and foreign countries on the subject-mat-
ter, it is concluded that the set research purpose and goals have been accom-
plished, the theses to be defended have been confirmed and the following basic
conclusions have been made:

Regarding peculiarities of enterprise as an object of civil rights:

1.

It is impossible to record the precise content of an enterprise in public
register because the content of an enterprise as a proprietary complex
is always fluctuating as enterprise is a tool to perform commercial
activity. In respect of the said, the enterprise must not be considered
as an immovable thing.

The core features of enterprise as a proprietary complex are its pur-
pose and legal indivisibility whereas separate objects of civil rights
are united to a system by common purpose. Such united system of
objects of civil rights generates additional value thus the unity of this
system must be guaranteed by legal indivisibility.

Guaranteeing the legal indivisibility of an enterprise is necessary only
during conclusion and performance of separate transactions, thus the
rights to separate elements of an enterprise, but not to the enterprise
as a whole, are registered in public registers.

Having in mind that different legal regulation is applied to different
elements of the enterprise, it is impossible to defend one’s right to
enterprise as a whole applying only one remedy, although separate
elements of the enterprise can be defended by separate remedies, ¢. g.
actiones ad rem, actiones ad personam, lawsuit regarding dishosnest
competition, misuse of the name of the firm, etc.

These conclusions confirm the thesis to be defended that the enterprise is
a specific object of civil rights with peculiar legal regime as it is legally indivi-
sible only during the conclusion and performance of separate transactions.

Regarding the purpose of legal regulation of enterprise as a proprietary
complex — protection of creditors’ rights:

1.

Legal regulation of civil turnover of the enterprise as a proprietary
complex must be (and is) orientated to the protection of creditors’
rights as during every transfer of enterprise the debts are transferred
to the new owner.

The existing mechanism of protection of creditors’ rights in Lithuania
is too complex because it turns sale-purchase and lease of enterpri-
se into a process of debt recovery, although the creditors’ rights can



be duly protected applying the mechanism of protection of creditors’
rights alike to the one applied during the reorganization of juristic
persons.

The notarial form of contract of sale-purchase (and other transfer) of
enterprise when there are no immovable things or real rights in the
content of the enterprise, is too strict and encumbering the transfer
of enterprise. The rights of creditors are protected by application of
the specific legal mechanism during the transfer of enterprise and by
public registration of transactions of enterprise transfer.

The gift of enterprise is considered as transfer of business, thus the
provisions of sale-purchase of enterprise regarding the protection of
creditors’ rights should be applied mutatis mutandis according to the
specifics of gift transaction.

It is impossible to conclude the contract of mortgage of enterprise
according to general provisions of mortgage, although if the legis-
lator adopts special provisions regarding mortgage of enterprise, it
could become an additional mean to guarantee the performance of
obligations. While adopting such special provisions the protection of
creditors’ rights should not prevail over the guarantee of legal indivi-
sibility of the enterprise.

Regarding the purpose of legal regulation of enterprise as a proprietary
complex — protection of enterprise holder‘s (owner‘s) rights:

1.

The purpose of legal indivisibility of the enterprise is to protect the
holder (owner) of the enterprise from dissolution of enterprise as a
proprietary complex without any sufficient ground. If the law provi-
des possibility to publicly register a juridical fact regarding registered
elements of the enterprise — the fact that the registered thing is a part
of a proprietary complex — the legal indivisibility of the enterprise
would be ensured better whereas the creditors and other third parties
could not dissolve the enterprise without sufficient ground.

Legal regulation of succession of an enterprise (individual company
or farm of a farmer) must be (and is) more orientated to the preser-
vation of legal indivisibility of an enterprise than to the protection of
creditors’ rights.

Legal regulation of privatization of an enterprise must be orientated
to the protection of new owner’s rights ensuring the legal indivisibi-
lity of an enterprise during the privatization process. Although such
privatization method is not establish in Lithuania at the moment, the
establishment of such privatization method could preclude situations
when during the privatization procedure of share portfolio the value
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of the privatized enterprise is unjustifiably increased but the aggrie-
ved party (new owner of an enterprise) is not entitled to invoke legal
remedies regarding the defects of enterprise.

These conclusions confirm the thesis to be defended that the legal regula-
tion of enterprise as a proprietary complex is designed to protect creditors from
dishonest transactions and on the other hand — to protect the holder (owner)
of the enterprise from dissolution of proprietary complex without sufficient
grounds.

RECOMMENDATIONS

1. Suggested amendments to the legal acts

1. In accordance with the provided conclusions and arguments indica-
ted in subsection 2.3 of the Doctoral Dissertation, it is suggested to: (i) supple-
ment Article 4.254 of LCC with Section 10, laying out it as follows:

wArticle 4.254. Registered Juridical Facts

The following juridical facts pertaining to things, encumbrances and real
rights shall be registered in the public register: [...]

10) the fact that registered thing is a part of proprietary complex*

(i) Supplement Article 12 of the Law on the Real Property Register
with Section 10, laying out it as follows:

wArticle 12. Juridical Facts Pertaining to Things, Encumbrances and
Real Rights Registered in the Real Property Register

The following juridical facts pertaining to things, encumbrances and real
rights shall be registered in the real property register: |[...]

10) the fact that registered thing is a part of proprietary complex.*

(iii) Consider Subsection 20 of Section 2 of Article 15 of the Law on
the Real Property Register as Subsection 21, and to lay out Subsection 20
as follows:

»2. The following data regarding particular real property shall be regis-
tered: |...]

20) the fact that registered thing is a part of proprietary complex;

269 21) other juridical facts if registration of such fact in the real property
register is provided by legal acts*.

2. In accordance with the provided conclusions and arguments indi-
cated in subsection 2.3 of the Doctoral Dissertation, it is suggested to amend
Section 1 of Article 1.110 of LCC, laying out it as follows:
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»1. An enterprise, as a complex of assets, property and non-property
rights belonging to the person who is engaged in business (seeking profit),
as well as debts and other duties thereof, may be the object of civil rights. An

borod-tot biothing

3. In accordance with the provided conclusions and arguments indica-
ted in subsection 2.3.2.1 of the Doctoral Dissertation, it is suggested to supple-
ment Section 2 of Article 2.39 of LCC, laying out it as follows:

»2. Business name of a legal person shall be its property, which, howev-
er, may not be sold or conveyed in any other manner to become the property of
the other person separately from the legal person, unless otherwise provided

by this code.*

4. In accordance with the provided conclusions and arguments indi-
cated in subsection 2.3.2.1 of the Doctoral Dissertation, it is suggested to (i)
supplement Section 2 of Article 6.402 of LCC, laying out it as follows:

»2. The right to the name of the firm, trade name or service name or to
other marks identifying the seller or his goods or services supplied by him, also
to the rights possessed by the seller under the license agreement shall pass to
the buyer, unless otherwise provided by the contract. If the buyer obtains the
right to the name of the firm, the seller is obliged to change its name of the firm
in conformity with conditions and time-limits provided in the contract in order
third parties are not able to mistake the name of the firm.*

(i1) Supplement Section 1 of Article 6.536 of LCC, laying out it as fol-
lows:

»1. Under a contract of lease of enterprise, the lessor shall take an obli-
gation to grant to the lessee in temporary possession and use for payment an
enterprise as a property complex used for business purposes, while the lessee
undertakes an obligation to pay the payment of lease. The granting of an en-
terprise as a property complex to the lessee shall also comprise a transfer of
the plot of land, buildings, construction works, installations, equipment, other
means of production specified in the contract, raw materials, stocks, working
capital, rights to the use of land, water and other natural resources, buildings,
construction works or installations, likewise any other property rights con-
nected with the enterprise, the rights to the product or service mark and the
name of the firm as well as other exclusive rights. The transfer of an enterprise
as a property complex shall also comprise the assignment of the rights to claim
and obligation of debts determined in the contract of lease. The transfer of the
rights of possession and use of property which is in the ownership of other
persons, likewise the transfer of rights of possession and use of land and other
natural resources shall be effectuated in accordance with the procedure estab-
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lished by laws. If the lessee is granted with the right to the name of the firm, the
lease contract must clearly indicate the conditions of the use of the name of the
firm, in order third parties are not able to mistake the name of the firm.*

5. Inaccordance with the provided conclusions and arguments indicated
in subsection 3.3.1 of the Doctoral Dissertation, it is suggested to supplement
Section 1 of Article 6.402 of LCC, laying out it as follows:

1. Under the contract of purchase-sale of an enterprise the seller obli-
gates himself to transfer to the buyer by the right of ownership as an object
of property the whole enterprise or a substantial part thereof, with the excep-
tion of the rights and duties which the seller has no right to transfer to other
persons, while the buyer obligates himself to accept the said object and to pay
the price. In case assets necessary to engage in commercial activity are trans-
ferred to the same person by separate transaction and if jointly assessing such
transactions it is possible to conclude that the aim of these transactions was to
transfer an enterprise as a proprietary complex, provisions of purchase-sale
of an enterprise shall be applied.”

6. Inaccordance with the provided conclusions and arguments indicated
in subsection 3.3.3 of the Doctoral Dissertation, it is suggested to amend Sec-
tion 1 of Article 6.403 of LCC, laying out it as follows:

1. The contract for the purchase-sale of an enterprise must be a docu-
ment in writing, signed by both parties, authorized-bynotary and be accom-
panied by the requisite accompanying documents specified in Article 6.404
of this Code._If the enterprise consists of immovable things or real rights, the
purchase-sale contract of an enterprise must be authorized by notary.”

7. Inaccordance with the provided conclusions and arguments indicated
in subsection 3.3.5 of the Doctoral Dissertation, it is suggested to supplement
Article 6.404 of LCC with Section 4, laying out it as follows :

4. The parties are entitled not to conclude the accompanying documents
indicated in Section 2 of this Article, if data regarding the content, value, fi-
nancial status and debts of the enterprise is clearly indicated in the provisions
of purchase-sale contract of an enterprise.”

8. In accordance with the provided conclusions and arguments indica-
ted in subsection 3.3.6.1 of the Doctoral Dissertation, it is suggested to revoke
Sections 4-6 of Article 6.405 of LCC, consider Section 7 as Section 4 of this
Article and amend Sections 1-3 of Article 6.405 of LCC, laying out them as
follows:
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,, 1. The buyer must not later than twenty days before the conclusion of the
contract notify in writing all creditors of the enterprise named in the list of en-
terprise debts (obligations) of the intended sale of the enterprise. In the event
of failure by the buyer to fulfill the above duty, the seller’s creditors shall have
the right to submit their claims directly to the buyer. There is no need to notify
the creditors of the enterprise of the sale thereof if the price of the enterprise
is paid in cash and the amount thereof is sufficient to settle with all creditors
of the enterprise. If the parties decide or the creditors reasonably demand to
pay all the debts, the part of the price provided for in the contract to pay to the
creditors shall be transferred to the person specified in the contract, who shall
be charged to settle with the creditors of the enterprise. Only a bank, other
credit institution or insurance company may be chosen by the parties as the
person to be charged with settling with the creditors.”

2. Having received the notification specified in Section 1 of this Article,
the creditor of the enterprise must within twenty days from the date of receipt
thereof notify the buyer in writing of the share and nature of his claim and is
entitled to request to provide him with the evidence proving the ability of the
buyer to perform the transferred obligation.

3. The creditor of the enterprise is entitled to request termination of the
contract or performance of obligations before the expiry of the time-limit as
well as redress of damages, where this has been provided in the contract, and
where there are grounds to presume that the performance of obligations may
become more difficult due to transfer of enterprise and where, on creditor’s
request, the seller or the buyer of the enterprise failed to extend an additional
guarantee for the performance of obligations. When there are grounds for
the creditor to request the performance of obligations before the expiry of the
time-limit, the person specified in the contract, who shall be charged to settle
with the creditors of the enterprise, shall settle with the creditor within the
reasonable period.”

9. In accordance with the provided conclusions and arguments indica-
ted in subsection 3.3.7 of the Doctoral Dissertation, it is suggested to supple-
ment Section 3 of Article 6.407 of LCC, laying out it as follows:

»3. The enterprise shall be deemed transferred to the buyer from the mo-
ment the deed of transfer-acceptance is signed by both parties. Having trans-
ferred the enterprise, the seller is obliged to help the buyer to enter the market
and not to compete with the buver during the time-limit indicated in the con-
tract.”
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10. In accordance with the provided conclusions and arguments indicated
in subsection 3.3.8 of the Doctoral Dissertation, it is suggested to supplement

Section 6 of Article 6.408 of LCC, laying out it as follows:

0. The buyer may file claims regarding the defects of the enterprise
within a reasonable time but not later than within two years from the day of
transfer of the enterprise, unless a longer time period is provided by law or
the contract.”

11. In accordance with the provided conclusions and arguments indica-
ted in subsection 3.4.4 of the Doctoral Dissertation, it is suggested to supple-
ment Sections 1-2 of Article 6.537 of LCC, laying out them as follows:

1. The lessor of an enterprise shall be obliged before the transfer thereof
to the lessee to notify in writing the creditors of the enterprise about its lease.
Having received such notification, the creditor of the enterprise must within
twenty days from the date of receipt thereof notify the lessor in writing whet-
her he objects the transfer and is entitled to request to provide him with the
evidence proving the ability of the lessee to perform the transferred obligation.
The creditor is entitled to object the transfer of the enterprise only if there are
grounds to presume that the performance of obligations may become more
difficult due to transfer of enterprise and the additional guarantee for the per-
formance of obligations does not eliminate such threat of non-performance.

2. A creditor of the enterprise who has not communicated to the lessor
in writing his prior consent to the transfer of the debt, is entitled within three
months from the date of receiving notification about the lease of the enterprise
to demand dissolution of the contract concluded by the lessor or performance
of that contract before the expiry of the time-limit and compensation of dam-
ages, only if there are grounds to presume that the performance of obligations
may become more difficult due to transfer of enterprise and the additional
guarantee for the performance of obligations does not eliminate such threat of

ER)

non-perjormance

12. In accordance with the provided conclusions and arguments indica-
ted in subsection 3.4.6 of the Doctoral Dissertation, it is suggested to supple-

ment Section 1 of Article 6.539 of LCC, laying out it as follows:

»1. The leased enterprise is transferred by the act of transfer-acceptance.
Having transferred the enterprise, the lessor is obliged to help the lessee to
enter the market and not to compete with the lessee during the time-limit indi-
cated in the contract.”
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13. In accordance with the provided conclusions and arguments indica-
ted in subsection 3.6.2 of the Doctoral Dissertation, it is suggested to supple-

ment Article 6.465 of LCC with Section 5, laying out it as follows:

,»J. The provisions of Articles 6.402-6.410 of this code shall apply to con-
tracts of gift of enterprise as a proprietary complex to the extent this is not
contrary to the nature and essence of the contract of gift.”

2. Recommendations to courts when solving disputes regarding
transfer of enterprise

1. In conformity with the principle of economic-legal unity of the en-
terprise, it is recommended that the courts when solving disputes regarding the
transfer of separate assets to one party should:

i. Analyse if such transfer can be qualified as sale-purchase of enter-
prise. When jointly assessing such transactions it is possible to con-
clude that the parties aimed to transfer an enterprise as a proprietary
complex, i. e. assets necessary to perform commercial activity were
transferred to the same party by separate transactions, the provisions
of sale-purchase of enterprise should be applied.

ii. In conformity with Article 6.409 of LCC, stating that the general
provisions on legal effects of nullity of transactions for the contract
of sale-purchase of enterprise shall arise only provided this does not
essentially violate the rights of the creditors and is not contrary to
public order, do not apply Section 3 of the Article 1.93 of LCC regar-
ding the legal effects of non-conformity with the mandatory notarial
form of transaction, as the rights of the creditors are protected better
when the provisions of sale-purchase of enterprise instead of the pro-
visions of general sale-purchase of assets are applied.

2. When solving disputes regarding the defects of enterprise it is recom-
mended to the courts:

i. To assess the defects of separate elements of the enterprise in the
context of enterprise as a unity, i. e. to acknowledge vendor‘s liability
for individual defects of separate elements of the enterprise only if
these defects negatively affect the value, efficiency or functionality
of the enterprise as a unity. If the quantitative or qualitative defect of
a separate element of an enterprise does not affect the possibility to
use the enterprise for the intended purpose, such defect should not be
considered as a defect of an enterprise as a unity.

ii. Toacknowledge such cases when the object of the sale-purchase con-
tract cannot be considered as an enterprise in general or when the

19



enterprise cannot be used for the intended purpose as the essential
defects of an enterprise.

iii. To acknowledge vendor*s liability for the inaccuracies or corruption
of historical financial data of the enterprise, but for the correctness
of prognostic profitability indicators - only in case such liability is
expressively and precisely indicated in the provisions of the con-
tract.

iv. In respect of complexity of the object of the sale-purchase contract
of enterprise, instead of general abridged six month prescription, to
apply Section 2 of Article 6.338 of LCC providing that the buyer may
file claims regarding the defects of the thing within a reasonable time
but not later than within two years from the day of sale of the thing,
unless a longer time period is provided by the contract.

3. When after the end of enterprise lease agreement a dispute regarding
the reimbursement of the increased value of the enterprise arises, it is recom-
mended to the courts to resolve this dispute in favour of the lessor, if otherwise
is not provided by the contract. After the end of the lease period the lessee
automatically loses all commercial benefit gained during the lease period per-
forming commercial activity in particular field with particular clientele without
any consideration, therefore it is presumable that the lessee undertakes this
risk.

4. When solving disputes regarding the defects of an enterprise emer-
ging during the course of privatization of share portfolio which indicates the
probable groundless increase of the enterprise value, it is recommended to the
courts to continue consistent practice when such groundless value increase is
qualified as incurred loses.

3. Recommendations to scientists of law and science institutions

1. In respect of the results of the research showing that the object of
civil relationship does not always coincide with the object of civil rights, it is
suggested that:

i.  When describing the value which the civil relationship originates for,
the more precise term ,,object of civil rights* should be used in legal
literature;

ii. During the course of studies of law to emphasize the differences of
the transformation of object of civil relationship into object of civil
rights in absolute and relative legal relationships in order to reveal the
functional interrelationship between property law and law of obligati-
ons.
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2. In respect of the fact that the formal property law is the connective
element between assets and capital, it is suggested that during the course of
studies of law to highlight the influence of formal property law over the pro-
cess of capitalization of assets.

3. In conformity with the contemporary trends in private law it is sug-
gested to gradually relinquish the usage of the concept of enterprise as a juris-
tic person and switch to the usage of the concept of enterprise as an object of
civil rights and start using the term ,,enterpriser denoting the holder (owner)
of the enterprise in general sense.

4. In order to avoid any confusion in the process of application of law
regarding the legal status of individual company (sole proprietorship), it is sug-
gested to pursue a more detailed research whether it is necessary to acknow-
ledge individual company as a self-sufficient juristic person. Such research
would contribute to the development of the existing legal regulation regarding
individual companies.
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Asta Jakutyté-Sungailiené

IMONE KAIP CIVILINIU TEISIU
OBJEKTAS

Santrauka

[VADAS

Tyrimo problematika ir darbo aktualumas. Imonés kategorija, pir-
miausia atsiradusi ekonomikos moksle, teiséje vartojama seniai — nuo XVII a.
pabaigos. Taciau imonés, kaip ekonominés veiklos organizacijos, ir juridinio
asmens, kaip Sios organizacijos teisinés formos, savokos persipyné tarpusavy-
je ir ilgainiui sukélé termino ,,imoné* daugiareik§miskuma, kai terminas ,,jmo-
né‘“ imtas vartoti ir kaip turtinis kompleksas, ir kaip juridinio asmens sinoni-
mas. Lietuvos nacionalinéje teiséje iki Siol imonés terminas yra suprantamas
keliomis prasmémis, todél tai lemia teisinio reguliavimo nenuosekluma. Pa-
vyzdziui, Lietuvos Respublikos civilinio kodekso! (toliau — CK) formuluotése
»imongs skoly sarasas“ (CK 6.404 straipsnio 2 dalies 4 punktas); ,,imonés kre-
ditoriy teisiy apsauga“ (CK 6.405 straipsnis) ir pan. omenyje turimas imonés
turétojas, bet ne jmong, kaip turtinis kompleksas; tuo tarpu CK 2.33 straipsnio
1 dalyje, 6.383 straipsnio 1 dalyje, 6.780 straipsnio 7 dalyje, 6.785 straipsnio
2 dalyje imonés savoka yra tiesiogiai vartojama kaip juridinio asmens sinoni-
mas, o CK 1.110 straipsnio 1 dalyje imonés savoka yra vartojama imongs, kaip
civiliniy teisiy objekto, prasme.

Imonés, kaip savarankisko civiliniy teisiy objekto, jtvirtinimas CK iskélé
nemazai teoriniy ir praktiniy klausimy, pirmiausia, dél imonés teisinés prigim-
ties: ar toks civiliniy teisiy objektas apskritai gali biiti traktuojamas kaip sava-
rankiskas; ar imanoma imong pripazinti nuosavybés teisés objektu; ar pagris-
tai imoné pripaZistama nekilnojamuoju daiktu? Atsizvelgiant i tai, kad imoné
yra sudétingas turtinis kompleksas, kuriame susipina daiktiniai ir prievoliniai
santykiai, kyla klausimas, ar skirtingiems jmonés elementams gali bti ir ar
turi biiti taikomas vienodas teisinis rezimas. Kita svarbi problema yra imonés
turétojo teisiy i imong prigimties klausimas, kuris aktualus tiek pazeisty teisiy
gynimo biidy taikymo, tick imonés civilinés apyvartos galimybiy kontekste: ar
imon¢ gali biiti pripazistama nuosavybés teisés objektu; jei taip, kokia imonés

1 Valstybés zinios. 2000, Nr. 74-2262.
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turétojo subjektinés nuosavybés teisés { imong apimtis; ar jmanoma imongés
turétojui ginti savo subjekting teis¢ i imong, kaip visuma, bet ne | atskirus
imonés elementus?

[tvirtinus atskirus sandorius dél imonés CK, kilo abejoniy dél §iy sandoriy
teisinio reguliavimo tinkamumo ir pakankamumo. Teisiné praktika parodé¢, kad
dabar galiojantis sandoriy dél imonés teisinis reglamentavimas yra sudétingas
ir ne itin patrauklus teisininkams-praktikams, nes Lietuvoje imoniy, kaip tur-
tiniy kompleksy, civiliné apyvarta pagal galiojanti teisini reglamentavima be-
veik nevyksta®. Atsizvelgiant | tai, kad ekonominis rezultatas, perleidus tiek
imong, kaip turtini kompleksa, tiek bendroves kontrolini akcijy paketa, yra tas
pats, versla perleidziantys subjektai (pardavéjai) neabejotinai linkg rinktis pa-
prastesni, reikalaujanti maziau laiko ir ekonominiy sanaudy, varianta — akciju
arba daliy pirkima-pardavima’*. Tadiau jmonés pirkimas-pardavimas* yra pa-
lankesnis pirkéjui bei kreditoriams dél informacijos apie imonés (verslo) per-
leidima atskleidimo kreditoriams, juy reikalavimy uztikrinimo, pirkéjo jvedimo
1 iking veikla bei pardavéjo atsakomybés uz esminius jmonés trikumus. D¢l
to kyla pagrista abejong, ar dabartinis sandoriy dél imonés teisinis reglamenta-
vimas yra tinkamas ir pakankamas.

Lyginant imonés pirkimo-pardavimo sutarties teisini reglamentavima su
kitomis pirkimo-pardavimo sutar¢iy rasimis, tampa akivaizdu, kad imonés
pirkimui-pardavimui taikomi griezti sutarties formos, sudarymo tvarkos ir
kreditoriy teisiy apsaugos reikalavimai. D¢l to teisinéje praktikoje Salys daz-
nai sudaro atskiro turto ir su juo susijusiy turtiniy teisiy pirkimo-pardavimo
sandorius, o ne imonés pirkimo-pardavimo sutarti, taip iSvengdami minéty im-
peratyviyjy reikalavimy taikymo. Tokia situacija lemia biitinybe svarstyti gali-
mybe imonés pirkimo-pardavimo sutartj reglamentuojancias teisés normas tai-
kyti kitiems sandoriams, pvz., atskiro turto pirkimo-pardavimo vienam jgijéjui
sutartims. Atskiro turto pardavimo kitam subjektui, siekiant iSvengti kreditoriy
reikalavimy patenkinimo, atvejai Siuolaikinémis ekonominémis salygomis yra
itin placiai paplitg, nors vertinant tokiy sandoriy visuma akivaizdu, kad naujai
isteigtam juridiniam asmeniui buvo perleista imoné, kaip turtinis kompleksas.
Taciau nacionaliniai teismai vangiai analizuoja klausima, ar atskiri sandoriai
kvalifikuotini kaip imonés pirkimas-pardavimas, nes labai daznai imonés pir-
kimas-pardavimas teisinéje praktikoje suprantamas per daug siauriai, t. y. tik
kaip vieningas sandoris, kuriuo perleidziamas absoliuciai visas jmonés turéto-
jo turtas, o toki pozitiri nulemia teisés doktrinos trikumas.

2 *2010-04-02 V] Registry centras, atsakydamas | uzklausima apie nuo 2001 mety jre-
gistruoty sandoriy dél imonés skaiciy, nurodé, kad registro tvarkytojui registruoti yra
pateikta i$ viso Sesi imonés pirkimo-pardavimo ir nuomos sandoriai.

3 *Angliskoje literatroje akcijy pirkimas-pardavimas vadinamas terminu ,, share deal *.
*Angliskoje literatiiroje imonés pirkimas-pardavimas vadinamas terminu ,,asset deal*
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Tenka konstatuoti, kad nepakankamai gilus imonés, kaip turtinio kom-
plekso, suvokimas Lietuvos nacionalingje teiséje lemia dabartinj reta Siy insti-
tuty taikyma praktikoje, o neisplétota teisés doktrina ir praktika Siuo klausimu
— netinkama teisés normy aiskinima ir taikyma gincy atveju, pavyzdziui, pri-
verstinio vykdymo procese skolininkui priklausantis turtinis kompleksas yra
iSardomas ir realizuojamas atskiromis dalimis, nors realizuojant turtini kom-
pleksa, kaip visuma, biity pasiektas geresnis ekonominis rezultatas.

Tyrimo objektas — imonés, kaip civiliniy teisiy objekto, teisinis statusas
ir imonés civilinés apyvartos teisinis reglamentavimas materialinés civilinés
teisés normomis, ju aiSkinimas ir praktinis taikymas. Disertacijoje neanali-
zuojami sandoriy dél imonés, kaip turtinio komplekso, mokestiniai aspektai,
sandoriy finansavimo klausimai ir pan., nes Sie aspektai nepatenka i civilinés
teisés reglamentavimo sritj.

Tyrimo tikslas — iSsamiai ir sistemiSkai iSanalizuoti imonés, kaip civi-
liniy teisiy objekto, teising prigimti bei civilini apyvartuma, nustatyti aktua-
liausias teorines ir praktines §io instituto aiSkinimo ir taikymo problemas ir,
remiantis uzsienio valstybiy patirtimi bei pasaulinémis tendencijomis, pateikti
pasitlymus ir rekomendacijas Sioms problemoms sprgsti bei esamam teisiniam
reguliavimui tobulinti, taip papildant nacionalinés teisés doktring Sioje srityje.

Siam tikslui pasiekti iskeliami $ie darbo uZdaviniai:

1. ISanalizuoti imonés, kaip civiliniy teisiy objekto, teising prigimti, nu-
statyti imonés rysi su kitais civiliniy teisiy objektais bei atskiromis
turto rasimis.

2. Atskleisti imonés samprata, specifinius pozymius, sudétines dalis,
iSanalizuoti imonés, kaip civiliniy teisiy objekto, turétoja identifikuo-
jancius pozymius, jo teisiy i imong prigimti.

3. Istirti ir jvertinti imonés, kaip civiliniy teisiy objekto, civilinio apy-
vartumo galimybes galiojancio nacionalinés teisés reglamentavimo
kontekste, nustatant Sio teisinio reguliavimo triikumus bei pateikiant
galimus identifikuoty praktiniy problemy sprendimo btdus.

Mokslinis darbo naujumas ir jo reikSmeé. Disertacijoje nagrinéjama
problema aktuali tick moksliniu, tiek praktiniu pozitriu, nes iki Siol Lietu-
vos teisés doktrinoje imonés, kaip civiliniy teisiy objekto, specifika yra be-
veik nenagrinéta, i§skyrus fragmentiska atskiry sandoriy, kuriy objektas yra
imoné, (pvz., imonés pirkima-pardavima, imonés jkeitima) aptarima’. Iki $iol
Lietuvos teisés doktrinoje nebuvo skirta pakankamai démesio imonés, kaip
savarankisko civiliniy teisiy objekto, specifikos analizei, nors tik sistemiskai

5 Placiau apie Sioje srityje atliktus nacionalinés ir uzsienio valstybiy teisés doktrinos at-
stovy atliktus tyrimus zr. disertacijos dalji ,, Tyrimy apzvalga“.
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iSanalizavus imonés teisinj statusa ir civilinio apyvartumo galimybes lemian-
Cius veiksnius, gali bti tobulinamas teisinis reguliavimas, uzpildomos esamo
teisinio reguliavimo spragos, taip sudarant palankesnes salygas imoniy, kaip
turtiniy kompleksy, civilinei apyvartai.

Tyrimy, kuriuose biity sistemiskai nagrin¢jama imonés, kaip civiliniy tei-
siy objekto, specifika ir sandoriy dél jmonés ypatumai Lictuvoje néra, i$skyrus
keleta publikaciju® atskiry sandoriy, kuriy objektas — imoné, tema bei Teisés
instituto atlikta mokslo tyrima verslo perdavimo srityje’. Sioje disertacijoje
pirma karta Lietuvoje pateikiama visapusiSka, nuodugni ir sisteminé jmongs,
kaip civiliniy teisiy objekto, ypatumy analizé, todél toks kompleksinis tyri-
mas, pirmiausia, yra reikSmingas teoriniu-doktrininiu poziiriu. Be to, Sis ty-
rimas svarbus ir praktiniu poziiiriu. Tyrimo metu iSanalizuoti nacionaliniai ir
uzsienio valstybiy teisés aktai, doktrina ir teismy praktika, susijusi su jmonés,
kaip turtinio komplekso, teisinio statuso i$skirtinumu bei sudaromy sandoriy
specifika. Sios analizés pagrindu suformuluoti praktiniai pasifilymai Lietuvos
istatymy leidéjui, siekiant supaprastinti ir taip padidinti imonés, kaip turtinio
komplekso, civilini apyvartuma (pvz., dél kreditoriy teisiy apsaugos mecha-
nizmo supaprastinimo, jmongés teisinio nedalumo uztikrinimo ir kt.). Tyrime
pateikiama uzsienio valstybiy patirties nagrinéjama tema apzvalga, todél di-
sertacija gali biiti Saltiniu tiek teisininkams-praktikams, rengiantiems sando-
rius dél imonés, kaip turtinio komplekso, tiek teismams, ateityje susidursian-
tiems su teisés normy, reglamentuojanéiy sandorius dél imonés, taikymo ir
aiSkinimo problemomis. Tikétina, kad atliktas tyrimas paskatins tolimesnes
mokslines diskusijas nagrinéjama tema, siekiant surasti optimaliausius iskelty
problemy sprendimus.

Sis tyrimas paskatins tolesnes mokslines bei praktines diskusijas nagriné-
jamais aspektais, o teis¢ aiSkinantiems ir taikantiems subjektams pateiks atsa-

6 J. Kirsienés ir K. Kerucio publikacija, lyginanti imonés ir akcijy pirkimo-pardavimo
sandorius, kaip verslo perleidimo atskirus biidus, kurioje pateikiamos jmongs ir imoni-
ninko savokos bei juos apibuidinantys pozymiai; E. Baranausko publikacija, analizuo-
janti imonés jkeitimo galimybg Lietuvos nacionalingje teiséje, V. Bités disertacijoje
atlikta trumpa lyginamoji akcijy ir jmonés pirkimo-pardavimo analizé. Placiau Zr.:
Kirsien¢, J., Kerutis, K. Verslo perleidimas akcijy ar imonés pardavimo biuidu: teisinio
reglamentavimo ir praktikos lyginamoji analizé. Jurisprudencija, 2006, Nr. 3.; Bara-
nauskas, E. Imonés ikeitimas. Jurisprudencija, 2002, Nr. 28.; Bite, V. Uzdarosios ben-
drovés akcijy pardavimas, kaip verslo perleidimo biidas. Daktaro disertacija. Sociali-
niai mokslai, teis¢ (01 S). Mykolo Romerio universitetas. Vilnius, 2009.

7 Siame tyrime analizuojama Lietuvos ir kity 3aliy patirtis verslo perdavimo srityje, di-
dziausia démesj skiriant jmonés perleidimo sandoriams, taciau ¢ia jmonés perleidimo
sandoriai analizuojami verslo perleidimo aplinkos kontekste, maziau démesio skiriant
kai kuriy teoriniy ir praktiniy problemy analizei. Placiau zr.: Europos Sqjungos ir kity
Saliy patirties verslo perdavimo srityje analizé. [Cepas, A.; Macernyté-Panomariovie-
né, I.; KirSiené, J.; Griskevi¢, L.; Lankauskas, M.; Zelvys, A.] Mokslo tyrimas. Vilnius,
Teisés institutas, 2005.
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kymus i ripimus klausimus. D¢l to, manome, kad imonés, kaip civiliniy teisiy
objekto, probleminiy aspekty moksliné analizé yra savalaiké ir reikalinga.

Disertacijos ginamieji teiginiai:

1. Imon¢ yra specifinis civiliniy teisiy objektas, kuriam taikytinas savi-
tas teisinis rezimas, nes imon¢ yra nedali teisine prasme tik atskiry
sandoriy sudarymo ir vykdymo metu.

2. Imonés, kaip turtinio komplekso, institutas teiséje yra skirtas apsau-
goti kreditorius nuo nesaziningy imonés perleidimo sandoriy, o jmo-
nés turétoja — nuo nepagristo turtinio komplekso iSardymo.

TYRIMU APZVALGA

Tyrimui atlikti naudoti Lietuvos ir uzsienio valstybiy mokslinés litera-
tiros Saltiniai, nacionaliniai ir kity valstybiy teisés aktai, teismy praktika ir
Europos Sajungos (toliau — ES) teisés aktai bei ES institucijy inicijuoti moks-
liniai-praktiniai tyrimai.

Minéta, kad tyrimy, kuriuose biity sistemiskai nagrinéjama jmonés, kaip
civiliniy teisiy objekto, specifika ir sandoriy dél imonés ypatumai Lietuvo-
je néra, iSskyrus keleta publikacijy atskiry sandoriy, kuriy objektas — imoné,
tema. Pirmiausia, paminétinas reikSmingas 2005 m. Teisés instituto atliktas
mokslo tyrimas verslo perdavimo srityje, kuriame analizuojama Lietuvos ir
kity Saliy patirtis verslo perdavimo srityje®. Tadiau $iame tyrime analizuoja-
mi imonés perleidimo sandoriai verslo perleidimo aplinkos kontekste, maziau
démesio skiriant kai kuriy teoriniy ir praktiniy problemy, susijusiy su imongs,
kaip turtinio komplekso, specifika, analizei. Nagriné¢jamai temai svarbi J. Kir-
Sienés ir K. Kerucio publikacija, lyginanti imongs ir akcijy pirkimo-pardavimo
sandorius, kaip verslo perleidimo atskirus biidus, kurioje pateikiamos imonés
ir imonininko savokos bei juos apibtdinantys pozymiai’; E. Baranausko pu-
blikacija, analizuojanti imonés ikeitimo galimybg¢ Lietuvos nacionalinéje tei-
séje'®, V. Bites' disertacijoje atlikta trumpa lyginamoji akciju ir jmonés pir-

8  Europos Sqjungos ir kity Saliy patirties verslo perdavimo srityje analizé. [ffepas, A
Macernyté-Panomarioviené, .; KirSiené, J.; Griskevic, L.; Lankauskas, M.; Zelvys, A.]
Mokslo tyrimas. Vilnius, Teisés institutas, 2005.

9 Kirsieng, J., Kerutis, K. Verslo perleidimas akcijy ar imonés pardavimo badu: teisinio
reglamentavimo ir praktikos lyginamoji analizé. Jurisprudencija, 2006, Nr. 3.

10 Baranauskas, E. Imonés ikeitimas. Jurisprudencija, 2002, Nr. 28.

11 Bite, V. Uzdarosios bendrovés akcijy pardavimas, kaip verslo perleidimo biidas. Dak-
taro disertacija. Socialiniai mokslai, teisé¢ (01 S). Mykolo Romerio universitetas. Vil-
nius, 2009.
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kimo-pardavimo analizé. Sie mokslo darbai ir juose iskeltos problemos tapo
atspirties tasSku miisy tyrimui.

Atskiry nagrinéjamos temos klausimy analiz¢ atlikta remiantis ir ki-
tais Lietuvos teisés mokslininky darbais: V. Pakalniskio'?, P. Vitkeviciaus"
(atskleidziant jmonés, kaip civiliniy teisiy objekto, vieta bendroje civiliniy
teisiy objekty sistemoje), J. Kirsienés', A. Tikniuités"® (analizuojant nemateri-
alaus turto ir nuosavybés teisés i toki turta ypatumus) ir kt.

Kadangi Lietuvos teisés doktrinos darby nagriné¢jama tema néra gausu,
atliekant §i tyrima daugiausia teko remtis uzsienio autoriy mokslo darbais ir
tyrimais. Vakary Europoje susiformavo dvejopas poziiiris { imong, kaip turtini
kompleksa, kuris 1émée skirtinga teisini reglamentavima. Vienose valstybése
(Pranciizijoje, Italijoje ir Rusijoje) teisés normomis buvo jtvirtintas, jmones,
kaip civiliniy teisiy objekto, statusas ir reglamentuota jos civiliné apyvarta. Tuo
tarpu kitose valstybése (Vokietijoje ir bendrosios teisés tradicijos valstybése)
specialiy teisés normuy, reglamentuojanciy imonés, kaip turtinio komplekso,
statusa, nebuvo sukurta, taciau tai neuzkirto kelio $iy turtiniy kompleksy civi-
linei apyvartai. Atsizvelgiant { tai, disertacijoje nagrinéjamos problemos yra
analizuojamos lyginant su Pranciizijos, Vokietijos ir Rusijos teisés sistemo-
mis. Deja, tyrimy, nagrin¢janciy iSimtinai imonés, kaip turtinio komplekso,
ypatumus taip pat néra daug ir Siose uzsienio valstybése. Galima biity iSskirti
Rusija, kurios tokie teisés mokslininkai kaip E. A. Jersova, K. D. Ovciniko-
va's, O. E. Romanovas', V. A. Belovas'®, yra atlike keleta tyrimy Siuo klau-
simu. Pranciizijos teisés patirtis nagrinéjamu klausimu buvo analizuojama,

12 Pakalniskis, V. Daiktai civiliniy teisiy objekty sistemoje. Jurisprudencija. 2005, T. 71.;
Pakalniskis, V. Turto samprata ir jo formos in Civiliné teisé. Bendroji dalis: vadovélis.
Vilnius: MRU Leidybos centras, 2007.; Pakalniskis, V. Nuosavybés teisés doktrina ir
Lietuvos Respublikos Civilinis kodeksas. Jurisprudencija, 2002, t. 28 (20).

13 Vitkevicius, P. Civilinis teisinis santykis in Civiliné teisé. Bendroji dalis: vadovélis.
Vilnius: MRU Leidybos centras, 2007.

14 KirSien¢, J. Finansinio turto problema nuosavybés teisés doktrinoje ir teisinéje prakti-
koje. Daktaro disertacija. Socialiniai mokslai, teisé¢ (01 S). Lietuvos teisés universitetas.
Vilnius, 2003.

15 Kirsieng, J., Tiknitteé, A. Kapitalo teoriné ir struktiiriné paradigma: teisiniai aspektai.
Jurisprudencija. 2004, t. 57 (49).

16 Pakankamai i§sami imones, kaip turtinio komplekso, civilinés apyvartos analizé Rusi-
jos ir kity valstybiy teis¢je. Placiau zr.: Epmosa, E. A.; OBunnnukoBa K. 1. IIpeopu-
amue (buznec) 8 COBPEMeHHOM IKOHOMUKO-Npasosom obopome. M.: Craryt, 2006.

17 Imoné analizuojama kity turtiniy kompleksy kontekste. Placiau zr.: Pomanos O. E.
Ipeonpusmue u uHvle UMYWECMBEHHbIE KOMNIEKCHl KAK OObEKMbl ZPANCOAHCKUX
npas. Carkt-IlerepOypr.: IOpummaeckuii nentp Ilpecc, 2004

18 Tyrimas susijgs su apskritai turtiniais kompleksais, ju poZymiai, apyvartumu ir paskir-
timi. Placiau zr.: benos, B. A. Amywecmeennvie komnnexcer. M.: Lentp. FOpUHDOP,
2004.
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remiantis R. Savatje'’, G. A. Bermann ir E. Picard® bei kt. autoriy darbais.
Vokietijos teisés analizé dél imonés, kaip turtinio komplekso, atlikta remiantis
tokiy autoriy kaip G. Picot*!, D. Beinert”? ir kt. atliktais lyginamaisiais tyrimais
imoniy perdavimo srityje.

Be auksciau nurodyty doktrininiy teisés Saltiniy, disertacija rengta remian-
tis ir kita teorine bei praktine medziaga, susijusia su nagriné¢jama tema: Lietu-
vos, ES ir uzsienio valstybiy norminiais teisés aktais, Lietuvos Auksc¢iausiojo
Teismo, Lietuvos apeliacinio teismo, Europos Bendrijy Teisingumo Teismo
(toliau — ETT), uzsienio valstybiy teismy bei Konkurencijos tarybos praktika,
Europos Komisijos inicijuoty moksliniy-praktiniy tyrimy duomenimis ir kt.
Atsizvelgiant | tai, kad Lietuvos teisés mokslas stokoja Saltiniy nagriné¢jama
tema, $is tyrimas neabejotinai turéty inesti svary indéli sprendziant imonés,
kaip turtinio komplekso, apskritai, ir sandoriy dél imonés problematika.

DARBO METODOLOGIJA

Siekiant iSkelto tyrimo tikslo tyrimo metu bei formuluojant iSvadas,
pasitilymus ir rekomendacijas buvo naudojami jvairiis moksliniai metodai.
Pagrindiniai darbe taikyti metodai: dokumenty (Saltinio turinio), lingvistiné,
sisteminé ir kritiné analizé, istorinis, lyginamasis, teleologinis ir kiti teisés
moksle naudojami metodai.

Dokumenty (Saltinio turinio) analizés metodas kartu su lingvistiné teisés
normy analize buvo naudojami siekiant nustatyti nacionalinés ir uzsienio vals-
tybiy teisés normy, teismy sprendimy, teisés doktrinos Saltiniy turini, tikraja
prasme, priémimo motyvus ir praktinio taikymo efektyvuma.

Sisteminés analizés metodo naudojimas sudaré prielaidas nuosekliai iSa-
nalizuoti imonés, kaip civiliniy teisiy objekto, specifika ir ja itvirtinantj teisini
reglamentavima, nes remiantis Siuo metodu imoné, kaip daugialypis ir sudétin-
gas turtinis kompleksas, buvo nagrinéjama imonés elementy tarpusavio rysio
ir santykio su kitais civiliniy teisiy objektais kontekste.

19 Casarwe, P. Teopus obezamenrvcms. TlepeBon ¢ (dpaHily3k0oBo. M.: M3IaTETBCTBO
“IIporpecc”, 1972.

20 Bermann, G. A.; Picard, E. Introduction to French Law. Alphen aan den Rijn: Kluwer
Law International. 2008.

21 Picot, G. Mergers & Acquisitions in Germany. 2" ed. New York: Juris Publishing, Inc.,
2002.

22 Beinert, D. Corporate Acquisitions and Mergers in Germany. 3" ed. The Hague: Klu-
wer Law International. 2000
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Kritinés analizés metodo naudojimas leido kritiskai jvertinti esama imo-
nés, kaip civiliniy teisiy objekto, teisinj reglamentavima, doktrininj aiskinima
bei nurodyti teisinio reglamentavimo privalumus ir trikumus.

Istorinis (genetinis) metodas buvo naudojamas atskleidZiant turtiniy
kompleksy, atskiry turto risiy bei imonés sampratos genezg, analizuojamy tei-
sés normy prasme, nustatant jmonés civilinés apyvartos teisinio reguliavimo ir
taikymo jvairoveg lemiancius veiksnius. Istorinis metodas leido istirti teisinio
reguliavimo jvairiose Salyse raida ir identifikuoti svarbiausias jmonés, kaip sa-
varanki$ko civiliniy teisiy objekto, teisinio statuso problemas.

Lyginamojo metodo panaudojimas leido sugretinti pasirinkty Europos
valstybiy imongs, kaip turtinio komplekso, teisinio reguliavimo ir $io instituto
igyvendinimo ypatumus, nors tyrimo tikslas nebuvo pateikti i§samia lyginama-
ja imonés, kaip turtinio komplekso, analizg. Atsizvelgiant i tai, disertacijoje Sis
metodas naudojamas siekiant nustatyti nacionalinio teisinio reglamentavimo
trikumus ir pateikti pasitlymus teisinei bazei tobulinti. Dél to Lietuvos teisés
normos lyginamos su Pranctizijos, Rusijos, Vokietijos, atitinkamomis teisés
normomis ir ju igyvendinimu. Sis metodas taip pat sudaré galimybes nustatyti
skirtingy jurisdikcijy panasumus ir skirtumus, siekiant atskleisti problemas,
kylanéias dél imonés, kaip turtinio komplekso, statuso ir apyvartos teisinio
reguliavimo, sitilyti §iy problemy sprendimo variantus.

Teleologinis (istatymy leidéjo ketinimuy, teisés normy paskirties) metodas
naudojamas atskleidziant imonés, kaip civiliniy teisiy objekto, teisinio statuso
specifiskuma bei civilinés apyvartos galimybes. Teleologinio metodo naudo-
jimas leido atskleisti viding teisés normos teksto prasme, parodyti, kokios yra
galimos teisés normos interpretacijos.

TYRIMO REZULTATAI IR DARBO STRUKTURA

Tyrimo rezultaty patikimumas. Tyrimo metu naudoty Saltiniy gausa ir
ivairove, taikyti mokslinio tyrimo metodai sudaro prielaidas teigti, kad gauti
tyrimo rezultatai yra patikimi.

Tyrimo rezultaty aprobavimas. Tyrimo rezultatai yra paskelbti autorés
mokslinése publikacijose Mykolo Romerio universiteto mokslo darby leidi-
niuose?. Preliminarts tyrimo rezultatai taip pat buvo pristatyti Vroclavo uni-
versitete (Lenkijoje) mokslinés stazuotés metu bei prane$ime mokslinés kon-
ferencijos metu Mykolo Romerio universitete. Remiantis tyrimo rezultatais,

23 Jakutyté-Sungailiené, A. Turto samprata Lietuvos civilingje teiséje. Socialiniy moks-
ly studijos. 2009, 3 (3): 213-227; Jakutyté-Sungailiené, A. Intellectual Capital — new
Object Regulated by Property Law? [Intelektinis kapitalas — naujas nuosavybés teisés
objektas?]. Jurisprudencija. 2009, 3 (117): 339-355.
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autoré Mykolo Romerio universitete skaito paskaitas, atnaujino civilinés teisés
(bendrosios ir specialiosios dalies) dalyko programa, civilinés teisés (bendro-
sios ir specialiosios dalies) metoding medziaga seminarams. Darbas apsvars-
tytas Mykolo Romerio universiteto Teisés fakulteto Civilinés ir komercinés
teisés katedroje.

Darbo struktiira. Darbo struktira nulémé issikelti tyrimo uzdaviniai.
Darba sudaro jvadas, tyrimy apzvalga, darbo metodologija, trys skyriai, i§va-
dos ir rekomendacijos. Kiekvienas skyrius uzbaigiamas apibendrinimu.

Pirmajame skyriuje analizuojamos pagrindinés savokos (tokios kaip ci-
viliniy teisiy objektas, nuosavybés teisés objektas, turtas, turtinis kompleksas
ir kt.), atskleidzian¢ios imonés, kaip vieno i§ turtiniy kompleksy, atsiradimo
priezastis, egzistavimo tikslinguma ir vieta civiliniy teisiy objekty sistemoje.
ISsami atskiry nuosavybés teisés objekty, turto raiSiy ir turto kapitalizacijos
proceso analizé leidzia nuosekliai pereiti prie konkreciy imonés sudétiniy da-
liy, atskiry sandoriy, kuriy objektas — imoné, tyrimo. Siekiant nuodugniai pa-
aiskinti imonés, kaip savarankisko civiliniy teisiy objekto, specifika, analizuo-
jama atskiry turto riisiy evoliucija nuosavybés teisés kontekste, kiti turtiniai
kompleksai, identifikuojami juos vienijantys pozymiai.

Antrajame skyriuje tiriama jmonés samprata, imonés sudétiniai elemen-
tai, imonés turétojo rySys su imone, bei jo subjektinés teisés i imong prigim-
tis. Sioje disertacijos dalyje didelis démesys skiriamas nematerialiyju imonés
elementy (teisés i firmos varda, intelektinio kapitalo ir dalykinés reputacijos),
ju perleidimo galimybés ir teisinés apsaugos riby analizei, tiriamas skirtingas
teisinis reguliavimas ivairiose valstybése Siais aspektais.

Treciasis skyrius skirtas imongs civilinio apyvartumo galimybiy Lietuvos
teis¢je analizei. Dél to detaliai tiriamos atskiry sandoriy, kuriy objektas yra
imoné, kaip turtinis kompleksas, (pvz., pirkimas-pardavimas, nuoma, pavel-
déjimas, dovanojimas, privatizavimas) sudarymo ir vykdymo procesa regla-
mentuojancios teisés normos. Taip pat analizuojama konkreéiy sandoriy dél
imonés Saliy pazeisty teisiy gynimo galimybés esamo teisinio reguliavimo
kontekste. Siame disertacijos skyriuje glaustai analizuojama koncentracijy
kontrolé, reglamentuojama konkurencijos teisés normomis, kiek tai susij¢ su
nuosavybés ar naudojimo teisés i imong perleidimu, bei sandoriy, kuriy objek-
tas yra imoné, kaip turtinis kompleksas, ikisutartiné stadija. Siekiant identifi-
kuoti galiojan¢io nacionalinio teisinio reglamentavimo trikumus, atlickama
atskiry sandoriy dél jmonés lyginamoji analizé su pasirinkty uzsienio valstybiy
teisés sistemomis.

Darbo pabaigoje, remiantis atliktu imonés, kaip civiliniy teisiy objekto,
tyrimu, formuluojamos iSvados, pateikiamos rekomendacijos.
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ISVADOS

Atliktos i§samios Lietuvos ir uzsienio valstybiy teisés akty, teismy prakti-
kos bei mokslinés literattiros, susijusios su nagrin¢jama tema, analizés pagrin-
du konstatuotina, kad iskeltas tyrimo tikslas bei suformuluoti uzdaviniai pa-
siekti, ginamieji teiginiai pasitvirtino, tai pagrindzia Sios pagrindinés i§vados:

Dél jmonés, kaip civiliniy teisiy objekto, specifikos:

1. Imonés, kaip turtinio komplekso, sudétis nuolat kinta, nes imoné yra
irankis vykdyti tiking-komercing veikla, todél neimanoma tiksliai uz-
fiksuoti imonés sudéties viesajame registre. Atsizvelgiant i tai, nekil-
nojamojo daikto statuso suteikimas imonei yra nepagristas.

2. Imonés, kaip turtinio komplekso, esminiais pozymiais yra tikslas ir
teisinis nedalumas, nes tik vieno tikslo sujungti atskiri civiliniy teisiy
objektai tampa vientisa sistema, turin¢ia didesn¢ ekonoming verte, o
tokios sistemos vientisuma uztikrina jos nedalumas teisine prasme.

3. Imoneés teisinio nedalumo uztikrinimas yra bitinas tik atskiry sando-
riy sudarymo ir vykdymo metu, todél registruojamos imonés turétojo
teisés | atskirus imonés elementus, o ne i imong, kaip visuma.

4. Atsizvelgiant | tai, kad skirtingiems imonés elementams taikomas
skirtingas teisinis rezimas, imon¢, kaip visuma, negali blti gina-
ma savarankiSku gynimo biidu, taciau atskiri imonés elementai gali
buti ginami skirtingais biidais — daiktiniais ir prievoliniais gynybos
dinio asmens (firmos) pavadinimo neteiséto vartojimo ir kt.

Sios i§vados patvirtina disertacijos ginamaji teigini, kad imon¢ yra spe-
cifinis civiliniy teisiy objektas, kuriam taikytinas savitas teisinis rezimas, nes
imoné yra nedali teisine prasme tik atskiry sandoriy sudarymo ir vykdymo
metu.

Dél jmoneés, kaip turtinio komplekso, instituto tikslo — kreditoriy teisiy
apsaugos:

1. Imonés, kaip turtinio komplekso, civilinés apyvartos teisinis regla-
mentavimas turi biiti (ir yra) orientuotas { kreditoriy teisiy apsauga,
nes imongs perleidimo metu visuomet vyksta skolininko pasikeitimas
prievoléje, kadangi { imonés sudéti patenka imonés turétojo skoliniai
isipareigojimai.

2. Siuo metu Lietuvos nacionalinéje teiséje itvirtinta kreditoriy teisiy
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apsaugos schema yra per daug sudétinga, todél imonés pirkimas-par-
davimas bei nuoma virsta skoly apmokeéjimo procesu, nors pirkéjo
(nuomininko) ir kreditoriy teisiy apsaugai pakakty juridinio asmens
reorganizavimo atveju taikomo kreditoriy apsaugos mechanizmo.
Imonés pirkimo-pardavimo (ar kitokio perleidimo) sutarties notariné
forma laikytina pertekliniu reikalavimu, apsunkinanciu Sios sutarties
sudaryma, tais atvejais, kai imonés sudétyje néra nekilnojamujy daik-
ty ar daiktiniy teisiy i juos. Kreditoriy teisiy apsauga imonés perleidi-
mo atvejais yra uztikrinama specialia kreditoriy apsaugos schema ir
privaloma sandoriy dél imonés teisine registracija.

Imonés dovanojimas yra vienas i§ imonés (verslo) perleidimo btiduy,
todél $iai sutarciai subsidiariai taikytinos jmonés pirkimo-pardavimo
nuostatos dél kreditoriy teisiy apsaugos, atsizvelgiant { dovanojimo
sandorio specifika.

Pagal bendrasias jkeitimo (hipotekos) teisés normas neimanoma
ikeisti imongs, taiau, ateityje istatymuy leidéjui specialiosiomis tei-
sés normomis reglamentavus toki sandori, imonés ikeitimas galéty
tapti papildomu prievoliy jvykdymo uztikrinimo budu. Kuriant speci-
aligsias teisés normas dél imonés ikeitimo turi biiti atsizvelgta ne tik i
kreditoriy interesus, bet kartu uztikrintas jmonés teisinis nedalumas.

Dél jmonés, kaip turtinio komplekso, instituto tikslo — jmonés turétojo
teisiy apsaugos:

1.

Imonés teisinis nedalumas skirtas imonés turétojui apsaugoti nuo
kreditoriy ir kity tre¢iyjy asmeny nepagristo imonés iSardymo. [mo-
nés teisinio nedalumo praktinis jgyvendinimas bity geriau uztikri-
namas nustatant galimybg iregistruoti su vieSuosiuose registruose
registruotinais daiktais, kurie patenka imonés sudéti, susijusi juridini
fakta — daikto priklausyma turtiniam kompleksui, nes tai uzkirsty ke-
lia nepagristam jmonés, kaip turtinio komplekso, iSardymui.

Imonés (individualios imongs ir fikininko @ikio) paveldéjimo teisinis
reglamentavimas turi biti (ir yra) labiau orientuotas | imonés, kaip
turtinio komplekso, nedalumo i$saugojima, nei i kreditoriy teisiy ap-
sauga.

Imonés privatizavimo sandorio teisinis reglamentavimas turi biiti
orientuotas | naujojo imonés savininko teisiy apsauga, uztikrinant
imoneés teisini nedaluma privatizavimo metu. Nors Siuo metu Lie-
tuvos teis¢je imones, kaip turtinio komplekso, privatizacijos biidas
nejtvirtintas, taciau tokio bado itvirtinimas padéty i§vengti situaciju,
kai per akcijy paketo privatizavima privatizuojamos jmongés verté yra



nepagristai padidinama, taciau nukentéjusioji Salis (naujasis imonés
turétojas) neturi teisés remtis imonés trikumy institutu.

Sios i§vados patvirtina disertacijos ginamaji teigini, kad imonés, kaip
turtinio komplekso, institutas teiséje yra skirtas apsaugoti kreditorius nuo ne-
saziningy sandoriy ir ginti imonés turétoja nuo nepagristo turtinio komplekso
iSardymo.

REKOMENDACIIOS

1. Sitllomi galiojan¢iy Lietuvos Respublikos teisés akty pakeitimai

1. Atsizvelgiant i pateiktas iSvadas ir disertacijos 2.3 poskyryje nurodytus
argumentus, sitilytume (i) papildyti CK 4.254 straipsnj 10 punktu, ji iSdés-
tant taip:

»4.254 straipsnis. Registruojami juridiniai faktai

Viesame registre turi biiti registruojami su daiktais, teisiy j juos suvarzy-
mais bei daiktinémis teisémis susije Sie juridiniai faktai:[...]

10) registruotino daikto priklausymo turtiniam kompleksui faktas.*

(i1) papildyti Nekilnojamojo turto registro jstatymo 12 straipsnj 10
punktu, ji iSdéstant taip:

»12 straipsnis. Nekilnojamojo turto registre registruojami su nekilnoja-
maisiais daiktais, daiktinémis teisémis { juos ir Siy teisiy suvariymais susije
Jjuridiniai faktai

Nekilnojamojo turto registre registruojami Sie su nekilnojamaisiais daik-
tais, daiktinémis teisémis | juos ir Siy teisiy suvarZymais susije juridiniai fak-
tai: [...]

10) registruotino daikto priklausymo turtiniam kompleksui faktas.”

(iii) Nekilnojamojo turto registro jstatymo 15 straipsnio 2 dalies 20
punkta laikyti 21 punktu, o 20 punkta iSdéstyti taip:

2. Atitinkamo nekilnojamojo daikto registro jrase gali biiti daromos Zy-
mos apie Siuos juridinius faktus: [...]

20) registruotino daikto priklausymq turtiniam kompleksui;

260 21) kitus juridinius faktus, jei jy registravimq nekilnojamojo turto
registre numato statymai.*

2. Atsizvelgiant | pateiktas i§vadas ir disertacijos 2.3 poskyryje nurodytus
argumentus, sitilytume pakeisti CK 1.110 straipsnio 1 dalj, ja iSdéstyti taip:
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,1. Civiliniy teisiy objektu gali biiti jmoné, kaip verslu uzsiimanciam (pel-
no siekianciam) asmeniui priklausantis turto ir turtiniy bei neturtiniy teisiy,
skoly ir kitokiy pareigy visuma. fmoneyrataikomanekitnojamuojudaikte"

3. Atsizvelgiant i pateiktas iSvadas ir disertacijos 2.3.2.1 poskyryje nuro-
dytus argumentus, sitilytume papildyti CK 2.39 straipsnio 2 dalj, ja iSdéstant
taip:

,,2. Juridinio asmens pavadinimas yra juridinio asmens nuosavybé, taciau
Jis negali biiti parduotas ar kitaip perduotas kito asmens nuosavybén atskirai
nuo juridinio asmens, iSskyrus Sio kodekso nustatytas isimtis.*

4. Atsizvelgiant | pateiktas iSvadas ir disertacijos 2.3.2.1 poskyryje nu-
rodytus argumentus, sitlytume (i) papildyti CK 6.402 straipsnio 2 dalj, ja
iSdéstant taip:

2. Teisé | firmos vardq, prekiy ar paslaugy zenklq ar i kitus pardavéjq ar
jo prekes ar teikiamas paslaugas identifikuojancius zZymenis, taip pat i teises,
kurios pardavéjui priklauso pagal licencine sutartj, pereina pirkéjui, jeigu ko
kita nenumato sutartis. Jei pirkéjui perleidziamos teisés i firmos vardg, par-
davéjas privalo pasikeisti savo firmos vardq sutartyje nustatytais terminais ir
tvarka, kad tretieji asmenys nebiity klaidinami dél firmos vardo tapatumo.*

(i1) papildyti CK 6.536 straipsnio 1 dalj, ja iSdéstant taip:

,,1. Pagal imonés nuomos sutart{ nuomotojas isipareigoja uz uzmokesti
perduoti nuomininkui laikinai valdyti ir naudoti imong kaip turtini kompleksa,
naudojama verslui, o nuomininkas isipareigoja mokéti nuomos mokesti. Kartu
su imone kaip turtiniu kompleksu nuomininkui perduodamas zemés sklypas,
pastatai, statiniai, {rengimai, mechanizmai bei kitos sutartyje numatytos ga-
mybos priemonés, zaliavos, atsargos, apyvartinés 1€Sos, teisés naudotis Zeme,
vandeniu ir kitais gamtos istekliais, pastatais, statiniais ar jrenginiais, kitos su
imone susijusios nuomotojo turtings teisés, teisé | prekiy ar paslaugy zenkla
bei firmos varda ir kitos iSimtinés teisés, taip pat perleidziamos reikalavimo
teiseés ir perkeliamos skolos, numatytos nuomos sutartyje. Teisé valdyti turta,
kuris yra kito asmens nuosavybg, ir juo naudotis, taip pat teisé valdyti zemés
sklypa ir gamtos iSteklius ir jais naudotis, perduodamos istatymy nustatyta

tvarka. Jei nuomininkui laikinam naudojimui yra suteikiamos teisés i firmos
varda, nuomos sutartyje turi biiti aiskiai nustatytos tokios firmos vardo naudo-
jimo salygos, kad tretieji asmenys nebiity klaidinami.*

5. Atsizvelgiant | pateiktas iSvadas ir disertacijos 3.3.1 poskyryje nurody-
tus argumentus, sitilytume papildyti CK 6.402 straipsnio 1 dalj ir ja iSdéstyti
taip:

,1. Pagal jmonés pirkimo-pardavimo sutartj pardavéjas isipareigoja per-
duoti pirkéjui nuosavybés teise visq jmone kaip turtinj kompleksq ar jos esmine
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dalj, isskyrus teises ir pareigas, kuriy pardavéjas neturi teisés perduoti kitiems
asmenims, o pirkéjas isipareigoja tai priimti ir sumokéti kaing. [monés pirki-
mu-pardavimu pripazistami ir tie atvejai, kai atskirais sandoriais tam paciam
igijéjui perleidziamas turtas, bitinas ikinei-komercinei veiklai vykdyti, jei
bendrai vertinant Siuos sandorius galima padaryti iSvadq, kad buvo siekiama
perleisti jmone, kaip turtini kompleksq.*

6. Atsizvelgiant i pateiktas iSvadas ir disertacijos 3.3.3 poskyryje nurody-
tus argumentus, sitilytume pakeisti CK 6.403 straipsnio 1 dalj ir ja iSdéstyti
taip:

,, 1. [monés pirkimo-pardavimo sutartis turi biiti vienas rasytinés formos
abiejy sutarties Saliy pasirasytas dokumentas, patvirtintas—notaro—ir turintis
biitinus sio kodekso 6.404 straipsnyje nurodytus priedus. Jei jmonés sudétyje
vra nekilnojamuyjy daikty ar daiktiniy teisiy j juos, jmonés pirkimo-pardavimo
sutartis turi biiti tvirtinama notaro. **

7. Atsizvelgiant { pateiktas iSvadas ir disertacijos 3.3.5 poskyryje nuro-
dytus argumentus, sitilytume papildyti CK 6.404 straipsnj 4 dalimi ir ja is-
déstyti taip:

«4. Sio straipsnio 2 dalyje nurodyti jmonés pirkimo-pardavimo sutarties
priedai gali biiti nesudaromi, jei Salys jmonés pirkimo-pardavimo sutartyje
nurodé issamius duomenis apie jmonés sudétinius elementus, jy verte, finansi-
ne biikle ir jmonés skolas. *

8. Atsizvelgiant | pateiktas iSvadas ir disertacijos 3.3.6.1 poskyryje nuro-
dytus argumentus, sitilytume panaikinti CK 6.405 straipsnio 4-6 dalis, 7 dalj
laikyti 4 dalimi ir pakeisti 6.405 straipsnio 1-3 dalis jas iSdéstant taip:

,, 1. Pirkéjas ne maziau kaip pries dvidesimt dieny iki sutarties sudary-
mo privalo rastu pranesti visiems jmonés skoly (prievoliy) sqrase nurody-
tiems jmonés kreditoriams apie numatytq imonés pardavimq. Jeigu pirkéjas
Sios pareigos nejvykdo, pardavéjo kreditoriai turi teise savo reikalavimus
pareiksti tiesiogiai pirkéjui. Apie jmonés pardavimq jos kreditoriams nerei-
kia pranesti tik tuo atveju, jeigu jmonés kaina mokama pinigais ir Sios pinigy
sumos pakanka visiskai atsiskaityti su visais jmonés kreditoriais. Jei sutarties
Salys nusprendé visiSkai atsiskaityti su jmonés kreditoriais arba to pagristai
pareikalavo kreditoriai, sutartyje numatytos kainos dalis, skirta atsiskaitymui
su_kreditoriais, sumokama sutartyje nurodytam asmeniui, kuriam pavedama
atsiskaityti su jmonés kreditoriais ir kurivo gali biiti tik bankas, kita kredito
istaiga arba draudimo jmoné.

2. Imoneés kreditorius, gaves Sio straipsnio 1 dalyje nurodytq pranesimgq,
per dvidesimt dieny nuo jo gavimo privalo rastu pranesti pirkéjui apie savo
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reikalavimo dalj bei pobiidj ir turi teise pareikalauti pateikti jrodvmus dél jmo-
nés pirkéjo pajégumo jvykdyti perleidziamq prievole.

3. [monés kreditorius turi teise reikalauti nutraukti ar jvykdyti pries ter-
ming prievole, taip pat atlyginti nuostolius, jei tai numatyta sandoryje ar yra
rimtas pagrindas manyti, kad prievolés jvykdymas dél jmonés perleidimo pa-
sunkés, ir kreditoriui pareikalavus jmonés pardavéjas ar pirkéjas nepateiké
priimtino ir adekvataus reikalavimy jvvkdymo uztikrinimo. [monés kreditoriui
pagristai pareikalavus jvykdyti prievole pries terming jmonés perleidimo su-
tartyje nurodytas asmuo, kuriam pavedama atsiskaityti su jmonés kreditoriais,
privalo atsiskaityti su kreditoriumi per protingq terming.

9. Atsizvelgiant i pateiktas iSvadas ir disertacijos 3.3.7 poskyryje nurody-
tus argumentus, sitilytume papildyti CK 6.407 straipsnio 3 dalj ir ja iSdéstyti

taip:

,,3. Imoné pripazistama perduota pirkéjui nuo to momento, kai jos perda-
vimo-priémimo aktq pasiraso abi salys. Perdavus jmone pirkéjui, pardavéjas
privalo jvesti pirkéjq j ikine veiklq bei nekonkuruoti su pirkéju sutartyje nu-

statvtq laikotarpj.”

10. Atsizvelgiant | pateiktas iSvadas ir disertacijos 3.3.8 poskyryje nu-
rodytus argumentus, sitilytume papildyti CK 6.408 straipsnj 6 dalimi ir ja
iSdéstyti taip:

0. [monés pirkéjas turi teise pareiksti reikalavimus dél jmonés trickumy,
per protingq terming, bet ne véliau kaip per dvejus metus nuo jmonés perdavi-
mo dienos, jeigu jstatymai ar sutartis nenumato ilgesnio termino.

11. Atsizvelgiant i pateiktas iSvadas ir disertacijos 3.4.4 poskyryje nu-
rodytus argumentus, sidilytume papildyti CK 6.537 straipsnio 1-2 dalis, jas

iSdéstant taip:

s51. fmonés nuomotojas privalo iki jmonés perdavimo nuomininkui rastu
pranesti apie jmonés isnuomavimq jmonés kreditoriams. [monés kreditorius,
gaves tokj praneSimgq, per dvideSimt dieny nuo jo gavimo privalo rastu pra-
nesti nuomotojui_apie savo sutikimq ar nesutikimq su jmonés nuoma ir turi
teise pareikalauti pateikti jrodymus dél jmonés nuomininko pajégumo jvykdyti
perleidziamq prievole. Kreditorius turi teise nesutikti su jmonés nuoma, jei
perleidus jmone nuomininkui kyla reali prievolés nejvvkdymo grésmé ir tokios
gréesmés nepasalina adekvatus prievolés jvykdymo uztikrinimas.
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2. [monés kreditorius, kuris rastu néra is anksto praneses nuomotojui apie
savo sutikimq perkelti skolq, turi teise per tris ménesius nuo pranesimo apie
imonés isnuomavimq gavimo dienos reikalauti nutraukti savo sudarytq sutartj
arba jvykdyti jq pries terming ir atlyginti nuostolius, jei perleidus jmone nuo-
mininkui kyla reali prievolés nejvvkdymo grésmé ir tokios grésmés nepasalina
adekvatus prievolés jvykdymo uZtikrinimas.*

12. Atsizvelgiant i pateiktas iSvadas ir disertacijos 3.4.6 poskyryje nuro-
dytus argumentus, sitilytume papildyti CK 6.539 straipsnio 1 dalj, ja iSdés-

tant taip:

»1. Imoné perduodama nuomininkui pagal perdavimo-priéemimo aktq.
Perdavus jmone nuomininkui, nuomotojas privalo jvesti nuomininkq j uikine
veiklg bei nekonkuruoti su nuomininku sutartyje nustatytq laikotarpj.”

13. Atsizvelgiant i pateiktas iSvadas ir disertacijos 3.6.2 poskyryje nu-
rodytus argumentus, sitilytume papildyti CK 6.465 straipsnj 5 dalimi, ja is-
déstant taip:

,,J. Dovanojimo sutarciai, kurios objektas yra jmoné, kaip turtinis kom-

pleksas, mutatis mutandis taikomos Sio kodekso 6.402-6.410 straipsniy nuos-
tatos.*

2. Rekomendacijos teismams, sprendZiant su jmonés perleidimu
susijusius gincus

1. Atsizvelgiant { imonés ekonominés-teisinés vienovés principa, reko-
menduotina teismams, pagal savo kompetencija sprendziant bylas, susijusias
su keleto atskiry objekty perleidimu vienam asmeniui:

i. analizuoti, ar toks perleidimas nekvalifikuotinas kaip imonés pirki-
mas-pardavimas. Jei bendrai vertinant $iuos sandorius galima pada-
ryti i8vada, kad buvo sickiama perleisti imong, kaip turtini komplek-
sa, t. y. tam paciam jgijéjui atskirais sandoriais buvo perleistas turtas,
bitinas tkinei-komercinei veiklai vykdyti, tokiems sandoriams tai-
kyti imonés pirkimo-pardavimo sutarties nuostatas.

ii. vadovaujantis CK 6.409 straipsnio nuostatomis, jog imonés pirkimo-
pardavimo sutar¢iai bendrosios sandoriy negaliojimo teisinés pase-
kmes atsiranda tik tuo atveju, jei tai i§ esmeés nepazeidzia kreditoriy
teisiy ir interesy bei nepriestarauja vieSajai tvarkai, netaikyti CK 1.93
straipsnio 3 dalies nuostatos dél notarinés formos nesilaikymo tei-
siniy pasekmiy, nes kreditoriy teisés yra labiau apsaugomos taikant
imonés pirkimo-pardavimo sutarties taisykles, nei paprasty turto pir-
kimo-pardavimo sutarciy.
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2. Sprendziant gincus dél imonés trikumy, rekomenduotina teismams:

i. atskiry imonés sudétiniy elementy trikumus vertinti imongs, kaip
visumos, kontekste, t. y. pripazinti pardavéja atsakingu uz pavieniy
imonés elementy trilkumus tik tuomet, jei Sie trikumai turi neigiama
poveiki imonés, kaip visumos, vertei, naudingumui ar funkcionavi-
mui. Jei atskiro jmonés sudétinio elemento kiekybinis ar kokybinis
trikumas neitakoja galimybés naudoti imong, kaip visuma, sutartyje
nustatytam tikslui (paskirciai), tokio trikumo nelaikyti imonés, kaip
visumos, trikumu.

ii. imonés esminiais trikumais pripazinti tuos atvejus, kai imonés pirki-
mo-pardavimo sutarties objektas apskritai néra imoné, arba kai imo-
nés negalima panaudoti sutartyje nurodytam ar numanomam tikslui.

iii. pripazinti pardavéja atsakingu uz imonés istoriniy finansiniy duome-
ny klaidas ar iSkraipymus, taciau uz prognozuojamus pelningumo
rodiklius — tik tuo atveju, jei pardavéjas sutartyje aiskiai ir tiksliai tai
garantavo.

iv. atsizvelgiant { imonés pirkimo-pardavimo sutarties objekto sudétin-
guma, pirkéjo reikalavimams dél imonés trikumy netaikyti bendro-
jo sutrumpinto 6 ménesiy ieskinio senaties termino, bet taikyti CK
6.338 straipsnio 2 dalies nuostata, pagal kuria pirkéjas gali pareiksti
pretenzijas dél imonés truikumy per protinga terming, bet ne véliau
kaip per dvejus metus nuo daikto perdavimo dienos, jei istatymai ar
sutartis nenumato ilgesnio termino.

2. Kilus gincui dél imonés vertés padidéjimo naudos atlyginimo, kai
pasibaigus imonés nuomos sutarciai nuomotojui yra grazinama imone, reko-
menduotina teismams tokig situacija spregsti nuomotojo naudai, jei sutartimi
néra susitarta kitaip, nes, pasibaigus nuomos sutarciai, nuomininkas automa-
tiskai nekompensuojamai praranda ta komercing nauda, kuria jam sukdiré imo-
nés veikla konkrecioje srityje su konkrecia klientiira, t. y. preziumuojama, kad
nuomininkas prisiima §ia rizika.

3. Sprendziant gincus, susijusius su akcijy paketo privatizavimo metu
paaiskéjusiais imonés triikumais, dél ko privatizuojamos imonés verté nepa-
gristai padidinta, rekomenduotina teismams nuosekliai laikytis pradétos for-
muoti teismy praktikos, kai Sis nepagristas imonés vertés padidinimas kvalifi-
kuojamas kaip patirti nuostoliai.

3. Pasitilymai teisés mokslininkams ir mokslo jstaigoms

1. Kadangi atliktas tyrimas parodé, kad civiliniy teisiniy santykiy objek-
tas ne visuomet sutampa su civiliniy teisiy objektu, tikslinga:
i. teisés literatliroje apibtidinant gérybe, dél kurios susiklosto civiliniai
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teisiniai santykiai, vartoti tikslesnj terming ,,civiliniy teisiy objek-
tas*;

ii. teises studijose akcentuoti absoliuciy ir prievoliniy teisiniy santykiy
objekto transformacijos i civiliniy teisiy objekta skirtumus, taip at-
skleidziant daiktinés ir prievolinés teisés tarpusavio funkcinj rysi.

2. Atsizvelgiant { tai, kad atlikus tyrima prieita prie i§vados, jog nuosa-
vybés teisés sistema yra jungiantysis elementas tarp turto ir kapitalo, tikslinga
teisés studijose atkreipti démesj | nuosavybés teisés sistemos itaka turto kapi-
talizavimo procesui.

3. Vadovaujantis Siuolaikinés privatinés teisés tendencijomis, tikslinga
teisés literatiiroje palaipsniui atsisakyti imonés, kaip teisiniy santykiy subjek-
to, sampratos ir pereiti prie imonés, kaip civiliniy teisiy objekto, sampratos, o
apibendrintai asmenis, kuriems priklauso jmoné¢, vadinti ,,imonininku*.

4. Siekiant teisés taikymo procese iSvengti painiavos dél individua-
lios imonés teisinio statuso, tikslinga atlikti detalesni tyrima dél individualios
imoneés pripazinimo savarankisku juridiniu asmeniu pagristumo, kuris turéty
prakting reik§me vystant ir tobulinant esama teisinj reglamentavima Siuo klau-
simu.
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