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Ingrida Montvydiené
STATE-GUARANTEED LEGAL AID IN CIVIL CASES
Summary

‘Inde datae leges, ne fortior omnia posset” (Therefore laws were given in
order that the stronger might not be able to do everything).

‘Constitutional right to judicial defence cannot be deemed ensured if justi-
ce remains inaccessible.

1. A. Prikhodko

Topicality and scientific novelty of the subject. Legal, social and eco-
nomic changes in the life of the society during the last decades in Lithuania, as
well as in many other countries of the world, brought a situation when judicial
defence of infringed rights becomes inaccessible or hardly accessible to a large
part of members of the society due to a difficult financial situation. Establishing
state-guaranteed legal aid for the needy and the creation of measures and me-
thods of ensuring implementation of this aid in examination and settlement of
civil disputes inevitably become a duty of each democratic state. Granting of
this aid is one of the guarantees ensuring the implementation of the right to
judicial defence that is established in Article 30 of the Constitution of the Re-
public of Lithuania and helps the poor people, who cannot afford paying private
lawyers for their legal assistance and paying other litigation expenses, to defend
their rights and interests protected by the law.

The state, prohibiting self-defence of infringed rights and establishing that in-
fringed rights can be defended only within the procedure established by the laws,
must take into account the real possibilities of people to defend their rights in
court, and in those cases when the implementation of the right to judicial defence
depends on the financial situation of a person, it must give him or her state-funded
legal aid. The principle of supremacy of law can be actually implemented only in
case it is implemented practically, i.e. enables each person to efficiently defend
his or her rights and interests protected by the law against any violation. There-

! Adeleye, G., et al. World dictionary of foreign expressions — a resource for readers and
writers. Wauconda, III.: Bolchazy- Carducci Publisher, 1999, p. 181.

2 Prikhodko, I. A. Dostupnost pravosudija v arbitraznom i grazdanskom procese: osnovnye
problemy [Access to justice in arbitration and civil procedures: key issues]. Sankt-Peterburg: 1z-
datelskij dom, 2005, p. 27.
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fore, in rule of law, one of the most important and most stable guarantees of
human rights is ensuring a possibility to make use of remedies created by the
state itself — ubi ius ibi remedium.

As the differentiation of the society according to richness is quickly increa-
sing, formal procedural equality of rights of the parties does not mean equal possi-
bilities by itself. When the financial situation of the parties to a process differs, one
party may afford hiring a lawyer, while the other may not, therefore in a judicial
process, which is based on the principle of competing, the party to the process that
has a lawyer has more possibilities of winning that the party that does not have
one. State-guaranteed legal aid is to be admitted to be an important guarantee of
ensuring both accessibility of judicial defence and other fundamental principles of
civil procedure (competing, disposition, procedural equality of the parties, right to
be heard, etc.). Therefore, no wonder that many authors admit that ensuring the
right to state-guaranteed legal aid must be given priority importance, otherwise
a person’s right to fair trial® and all other human rights* become worthless. If
obligations of the state to give legal aid to those who really need it, who due to
a difficult financial situation cannot afford paying litigation expenses, remain
only an empty demagogic promise, that presupposes a legal uncertainty in the
society, distrust in political and legal institutions, doubts about the values of the
democratic system, a part of the society is being eliminated from the social life.

In spite of Lithuania’s efforts to create a state-guaranteed legal aid system,
until now in our country, as well as in many other jurisdictions, the state-
guaranteed legal aid system is one of the most often reformed fields. During the
past decade, there were two essential reforms of this system, legal acts forming
the regulatory framework of this aid are constantly amended and revised, this
field becomes a frequent object of criticism both of specialists and individual
members of the society. But the problems of state-guaranteed legal aid in civil
cases have not yet been fully and thoroughly researched in Lithuania on the
scientific level. Analysis of the existing systemic relationship of legal rules
regulating state-guaranteed legal aid, their relationship and compatibility with
other means created by the state for ensuring accessibility of judicial defence,
evaluations of their efficiency have been left beyond the limits of research by
the law science.

*Marasinghe, C. The Right to Legal Assistance in International Law, with Special Reference
to the ICCPR, the ECHR, and the ACHR. Asian Yearbook of International Law. 1995, 5: 15-44,
p. 15, 18.

4 Manning, D. S. Development of a Civil Legal Aid System: Issues for Consideration. Paper
prepared for the 2" European Forum on Access to Justice. Background Materials, 24-25 February
2005, Budapest.
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The creation of a state-guaranteed legal aid system per se does not mean
that there are sufficient possibilities for exercising the right to judicial defence for
poor people. Today it is admitted that none of the countries has created a state-
guaranteed legal aid system ensuring impeccable implementation of the right to
make use of free legal assistance in examining and settling cases under the civil
procedure’. Many jurisdictions, creating and reforming state-guaranteed legal aid
systems face many organizational and procedural problems of similar type: who
should perform the administration of state-guaranteed legal aid; what model of
legal aid suppliers should be chosen; how the quality of legal aid is to be ensured;
what criteria for getting state-guaranteed legal aid should be established; what
the scope of giving this aid should be, etc. According to M. H. Fargo, difficulties
and problems constantly arise in the field of ensuring state-guaranteed legal aid.
Practically, one fundamental reason is characteristic of all of them: theoretically
a person has the right to judicial defence and legal assistance, but in reality he
cannot exercise such a right®. D. S. Manning notes that this problem is caused
by the fact that both in the United States and in Europe state-guaranteed legal
aid is made to suit not the field of civil or human rights, but almost exclusively
the economic conditions of a country’. Such and similar statements confirm the
topicality of the selected subject and suppose a necessity to research organisa-
tional and procedural peculiarities of state-guaranteed legal aid in civil cases as
a complex, to reveal their significance for accessibility of judicial defence. The
lack of scientific analysis in this field in Lithuania undoubtedly restrains both eva-
luation of efficiency of the state-guaranteed legal aid system in our country,
identification of its defects and gaps in it, as well as achieving a progress in
ensuring accessibility of judicial defence for the needy. For the above-
mentioned reasons, this thesis paper is not only topical, it is completely new in
the Lithuanian law science. Ample comparative jurisprudence, though not a
purpose of this paper, is very significant in assessment of the Lithuanian state-
guaranteed legal aid system, it helped to discover new ideas and solutions on
the issues considered herein.

In this paper, for a wider perception of state-guaranteed legal aid, such
fields of the positive law are researched, which have not been analysed in Lit-

5 Rekosh, E.; Buchko, K. A.; Terzieva, V. Pursuing the Public Interest: A Handbook for Le-
gal Professionals and Activists. Columbia Law School, New York, 2001, p. 220.

¢ Farago, M. H. Privetsvija. V dostup k pravosudiju: problemy besplatnoj juridicheskoj po-
mochi v stranakh Centralnoj i Vostochnoj Evropy [Access to Justice: legal aid problems in Central
and Eastern Europe]. Evropeiskij forum po dostupu k pravosudiju, Budapesht 5-7 dekabrja, 2002,
p.-7.

" Manning, D. S. Legal Aid Provision in Non-criminal cases. 2nd European Forum on Access
to Justice, preliminary forum report, 24-25 February 2005, Budapest, Hungary, p. 29.



huania at all (activities of legal aid suppliers, quality of legal aid, criteria for
giving or refusing to give legal aid, etc.). This is aimed not only at expanding
the area of cognition by jurisprudence, but, what is most important, revealing
those problems that could partially be caused by a limited apprehension of the
state-guaranteed legal aid system’s essence.

The object of the research is state-guaranteed legal aid in civil cases as a
mean for ensuring accessibility of judicial defence.

Taking into account that the purpose of state-guaranteed legal aid is to en-
sure accessibility of judicial defence to the most socially vulnerable, the thesis
paper analyses as a complex only those organisational and procedural peculiari-
ties of state-guaranteed legal aid in civil cases that can have an essential signifi-
cance for achieving this purpose. Therefore, the thesis paper does not present a
detailed analysis of all legal rules applicable to state-guaranteed legal aid.

In this paper, the institution of state-guaranteed legal aid is examined
within the limits of its application in the very civil proceedings, starting with
the phase of addressing the court, but enforcement of court judgements is not
covered. The primary legal aid, which is an independent type of state-
guaranteed legal aid and is not directly intended for ensuring judicial defence in
civil proceedings, is analysed only to the extent it creates assumptions for effi-
cient implementation of secondary state-guaranteed legal aid in civil cases.

The goal and objectives of the paper. The goals and objectives of the
paper were determined by peculiarities of regulation of state-guaranteed legal
aid in Lithuania and in other states. The goal of the paper is to analyse the es-
sence and delivery mechanism of state-guaranteed legal aid in civil cases as a
complex: organisational peculiarities of this aid, peculiarities of deciding to
give it, as well as procedural peculiarities, which show whether the positive law
attains its goal, i.e. whether it ensures the real accessibility of judicial defence
to the poor, whether the set legal regulation does not unreasonably burden the
exercise of the right to judicial defence for such persons. For achievement of
this goal, the following main objectives are raised:

1. to reveal the essence of state-guaranteed legal aid and the principles of
giving this aid;

2. to reveal historical assumptions for state-guaranteed legal aid and to
analyse organisation peculiarities of this aid (methods of giving the aid and
mode of its administration), to reveal their significance for ensuring accessibili-
ty of judicial defence;

3. to investigate criteria of property situation (means) and advantages (me-
rits) determined by Lithuanian legal acts for getting state-guaranteed legal aid,



the procedure of using such criteria and adequacy to the need for state-
guaranteed legal aid,;

4. to reveal and to analyse peculiarities of regulation of representation and
release from payment of litigation expenses when giving state-guaranteed legal
aid;

5. to present conceptual conclusions and suggestions for the legislator re-
garding the improvement of the state-guaranteed legal aid mechanism.

Practical significance of the paper. The analysis made in the thesis paper
is valuable both theoretically and practically. The results of the research made
in the thesis paper reveal defects of regulation of state-guaranteed legal aid,
practical problems of application and reasons that determine them. During the
research it became apparent that many issues related to state-guaranteed legal
aid are not solved in our country or are solved inappropriately, ensuring of
state-guaranteed legal aid is not adequate to the need for such aid, some legal
rules governing this institution form artificial restrictions in making use of judi-
cial defence of one’s infringed rights. Therefore, the results of the research
would be useful for the legislator seeking to find optimal solutions for problems
of state-guaranteed legal aid in civil cases and to use them for improving the
Law on State-Guaranteed Legal Aid and regulations implementing it, as well as
the Civil Procedure Code. The research is also significant for the law doctrine
in development of the issues of revealing the purpose and significance of state-
guaranteed legal aid and its place in the legal system, as well as for law stu-
dents for deepening of their knowledge and forming viewpoints on this issue.

Statements of the thesis to be defended:

1. In order to implement the goal of the state-guaranteed legal aid, i.e. to
ensure accessibility of judicial defence in civil cases, the issues of giving this
aid cannot be eliminated from the procedural activities of the court examining
the case where such aid is needed. It is necessary to include legal provisions in
the procedural law, which would establish guarantees of giving such aid when
such aid is necessary for the sake of justice, as the criteria for giving this aid
that are formulated in the Law on State-Guaranteed Legal Aid do not ensure
assessment of an individual need for this aid in a specific civil case.

2. The scope of authority given to entities administering state-guaranteed
legal aid have an effect on ensuring accessibility of judicial defence to persons
getting this aid.

3. The regulation of representation in giving state-guaranteed legal aid sets
unreasonable limitations on persons getting such aid to choose a representative
(attorney-at-law) and to give him the powers confirming the scope of represen-



tation. Conditions of giving this aid contradict to the principles of professional
activities of the attorney-at-law, do not promote the quality of legal aid, and the
model of an attorney-at-law constantly giving legal aid has no financial founda-
tion, either.

4. Inconsistent and controversial regulation of litigation expenses in case
of state-guaranteed legal aid, hinders the release of persons getting state-
guaranteed legal aid from payment of litigation expenses and it does not ensure
rational use of state funds for financing of this aid.

Approving of the research results. The paper was discussed in the De-
partment of Civil Procedure of the Faculty of Law of Mykolas Romeris Univer-
sity. Scientific articles have been published and reports have been read in scien-
tific conferences on some of the issues examined in the thesis paper.

Overview of the research. The selected research object is ground-
breaking, it has never been researched in Lithuania on the scientific level as a
complex. Until now, Lithuanian specialists of the procedural law have analysed
only fragmented aspects of state-guaranteed legal aid in Lithuania within the
limits of separate researches made by institutions of civil procedural law: some
issues of state-guaranteed legal aid, as one of litigation funding methods in
Lithuania and only in the comparative aspect, were analysed by Mr. R. Simai-
tis, in the field of legal relationship of representation — by Ms. 1. Zaléniené. As
usually, without performing a thorough analysis and making of any conclu-
sions, the truths of dogmatic character are given about this aid in the textbooks
on the Lithuanian civil procedure law by V. Nekrosius, A. Driukas and V. Va-
lancius. Writing of this paper was significantly influenced by collections of
reports, articles and documents prepared by the Public Interest Law Initiative,
the International Centre for the Legal Protection of Human Rights (Interights),
the Bulgarian Helsinki Committee and the Polish Helsinki Fund for Human
Rights, that are intended for revealing problems of accessibility of judicial de-
fence and state-guaranteed legal aid and experience of various jurisdictions in
this field. Historical assumptions for state-guaranteed legal aid and a valuable
comparative analysis were made by M. Cappelletti, B. Garth. The experience of
various states in the comparative aspect was also analysed by D. S. Manning,
J. Flood and A. White, F. Regan, E. Rekosh, K. A. Buchko, V. Terzieva,
K. Malleson, N. Hriptievschi. Works by R. Smith (England and Wales),
M. Hacohen (Israel), D. McQuoid-Mason (South Africa), T. Goriely (Nether-
lands), M. Buckley and E. Johnson (USA), etc. that introduce state-guaranteed
legal aid in various jurisdictions are also significant for understanding problems
of state-guaranteed legal aid systems. They help not just to give the full view of
regulation and problems of state-guaranteed legal aid, but are also topical with
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regard to the fact that the Lithuanian state-guaranteed legal aid system was
being created referring to the experience namely of those countries that are
introduced by the above authors. Therefore, these sources gave not just useful
information about the positive law of some foreign states, but also valuable
knowledge about the problems of regulation of state-guaranteed legal aid and
problems of law practice in those countries, reasons for reformation.

Works of authors examining the peculiarities of the quality of legal aid
and of organisation of activities of legal aid suppliers are also significant for the
research, as in Lithuania this field is still beyond the limits of research by law
science. Among the authors who analysed this field are E. M. Berlin, M. Gra-
matikov, Kratenko A., Paterson and A. Sheer, L.Bridges, E. Cape and R. Moo-
rhead, A. Klijn, N. V. Kozlova. A concentrated analysis of the state-guaranteed
legal aid quality issues in various jurisdictions is also presented in the publica-
tions prepared by the Public Interest Law Institute and the Department for
Constitutional Affairs of the United Kingdom. For examining of criteria for the
state-guaranteed legal aid, the works of D. Moreno, M. J. Mossman,
K. Schucher, C. Schmeing, 1. Burns, J. T. Johnsen are also significant.

In revealing duties of the state in ensuring the said aid and formulating
principles of this aid, which should also be provided for in the national law,
documents of the Council of Europe and the United Nations Organisation regu-
lating these issues, the jurisprudence of the European Court of Human Rights
case law were referred to.

The author collected material for her scientific research of the state-
guaranteed legal aid system in Lithuania, also participating in international
events: training ‘“Work Organisation in Public Law Firms’ 2001, 2002, 2003,
2004 (Lithuania); training by the International Criminal Court ICC Project for
defence lawyers on the International Criminal Court, Academy of European
Law, 2003 — 2005 (Germany, Trier); introduction of state-guaranteed legal aid
systems 2005 — 2006 (Netherlands, Amsterdam; England, London).

Methodology of the paper. Traditional theoretical and empiric methods
of jurisprudence are used in this paper as a complex. Due to the nature of the
paper, the methods of documentary analysis and comparative jurisprudence
were used most. Conclusions and summaries were made using the methods of
abstraction, systemic analysis and teleology.

The goal and objectives of the paper resulted in the necessity to use the
method of comparative jurisprudence. Application of this method made it po-
ssible to reveal peculiarities of state-guaranteed legal aid systems in other
countries (England, Netherlands, Finland, South Africa, Israel, France, USA,
etc.), whereas longer historical experience of other countries in regulation of

9



the issues discussed herein made it possible to evaluate the Lithuanian state-
guaranteed legal aid system, to reveal its problems and regulation defects, ten-
dencies, to substantiate conceptual suggestions for improvement of this system
and solving of its problems.

The use of the systemic analysis method in the thesis paper enabled to ana-
lyse rules of the Lithuania law, law of other states, as well as the international
law applicable to state-guaranteed legal aid, content of such rules, their interre-
lationship and application in the positive law. Based on the systemic method,
state-guaranteed legal aid was also examined as a means of ensuring accessibi-
lity of judicial defence, revealing the relationship of legal rules regulating it and
compatibility with the aims raised for such a means and other rules of the posi-
tive law intended for regulating the issues of judicial defence accessibility or
related issues. The analysis of the issues attributed to the object of the thesis
research, a complex view of the research object permitted to critically assess
organisation of giving state-guaranteed legal aid, appropriateness of the criteria
for giving such aid, as well as procedural issues in connection with giving of
this aid.

The method of quantitative analysis of sociological research and the ana-
Wytical — critical method were applied in analysing the case law of the European
Court of Human Rights and the Supreme Administrative Court of Lithuania on
the issues of giving and refusing to give state-guaranteed legal aid.

Historical analysis and teleological methods helped to reveal how the as-
sumptions for the state-guaranteed legal aid system were formed, how this sys-
tem developed, what goals were raised for this aid in Lithuania and in other
states.

In addition to the above-mentioned methods that are customary in law sci-
ence, a couple of unconventional methods were used in some parts of the paper,
i.e. the method of economic analysis and the hypothetic method.

The method of economic analysis of law is used in order to evaluate the
financial feasibility of models of state-guaranteed legal aid providers chosen in
Lithuania, also to evaluate whether criteria of property situation in toto for es-
tablishing one’s eligibility to state-guaranteed legal aid are really in line with
the need for this aid and are appropriate and efficient in ensuring accessibility
of judicial defence for the needy.

The method of hypothetic modelling is used in analysing the models of
administration of the state-guaranteed legal aid system and provision of this
aid, criteria for granting this aid, rules for release from litigation expenses. Ana-
logy and induction are used to substantiate conclusions of this analysis and
possible consequences of suggestions given
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STRUCTURE OF THE THESIS

The structure of the paper was determined by the object of the research, its
goals and objectives. The paper consists of the introduction, overview of the
research, the methodology used, four parts elaborating the subject of the paper,
conclusions and suggestions, summary, the list of literature referred to and the
list of scientific publications of the author on the subject of the thesis.

In the first part of the paper titled ‘Essence of state-guaranteed legal aid
in civil cases, notion of such aid and principles of giving it’, the notion of state-
guaranteed legal aid is revealed. In this part of the paper, the concept of general
character is given about the significance of state-guaranteed legal aid for ensu-
ring accessibility of judicial defence, and what should be the mechanism of
ensuring this aid in order that it could really attain its purpose. In this part of the
paper, it is analysed whether state-guaranteed legal aid, being separate from the
procedural activities of the court and without any procedural guarantees for
giving it being provided for, can ensure the implementation of the right to judi-
cial defence for persons needing it. International legal acts, emphasizing the
duty of the state to ensure free legal assistance for the needy, are discussed, the
principles of state-guaranteed legal aid that are formulated in the said legal acts
and by the European Court of Human Rights are introduced — the said princi-
ples should be provided for when creating national state-guaranteed legal aid
systems: 1) ensuring the indispensable state-guaranteed legal aid when it is
necessary in examining a specific civil case; 2) ensuring timely giving of state-
guaranteed legal aid in all stages of the proceedings, as well as in pre-trial and
out-of-court procedures; 3) efficiency of state-guaranteed legal aid; 4) ensuring
a possibility to freely choose an attorney-at-law who will give legal aid.

The first part of the paper is the foundation on which the research made in
the subsequent parts of the paper is based, as it is only after one properly pe-
rceives the essence and the principles of state-guaranteed legal aid that the or-
ganisational structure of this aid, the procedural peculiarities of deciding to give
it and of actually giving it can be evaluated.

The second part of the paper titled ‘Historical development of state-
guaranteed legal aid’ is intended for overview of assumptions for appearance of
state-guaranteed legal aid in civil cases and its development tendencies. A brief
historical analysis of the development of the institution of legal aid guaranteed
by foreign countries (USA, France, England, Netherlands, Sweden, Israel, etc.)
in civil cases permits to reveal the fundamental problems faced by them in crea-
ting and reforming legal mechanisms for ensuring this aid. Further, the origin
of state-guaranteed legal aid in civil cases in Lithuania is overviewed, that rea-
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ches back to the times of the Great Dukedom of Lithuania, then continued un-
der the laws of the tsarist Russia and being a part of the Soviet Union. More
attention is paid to the historical assumptions for and development of the Lithu-
anian state-guaranteed legal aid system after regaining of independence in
1990, as it was the basis for formation of the contemporary state-guaranteed
legal aid system. As many other foreign countries, Lithuania, when creating
and reforming this system, faced problems of three types that it had to solve:
1) problems of administration of the system that had to ensure collection of
statistical data of state-guaranteed legal aid, planning of use of budget funds,
compliance with requirements for the quality of the aid; 2) problems of finan-
cial character, in order to establish an adequate criterion of property situation
matching the need for state-guaranteed legal aid and adequate amounts of the
fee for this aid; 3) problems of procedural character, in order to ensure giving
of state-guaranteed legal aid still before addressing the court and as simple
procedure of giving state-guaranteed legal aid as possible. This part also analy-
ses some positive provisions that used to regulate the procedure of giving this
aid before the reform of the state-guaranteed legal aid system in 2005, that were
subsequently dropped.

The third part of the paper titled ‘Organisation peculiarities of state-
guaranteed legal aid’ reveals peculiarities of giving and of the administration of
state-guaranteed legal aid and makes some evaluations: what the significance of
the chosen methods of the administration of the state-guaranteed legal aid sys-
tem and of models of giving this aid is for ensuring accessibility of judicial
defence. During the research, a lot of attention was paid to the comparative
jurisprudence as the current Lithuanian state-guaranteed legal aid system is
created on the basis of experience of many foreign states®.

In this part of the paper the main models of giving state-guaranteed legal
aid are discussed: by private attorneys (judicare) and staff attorneys, advanta-
ges and disadvantages of such models are analysed, reasons determining the
choice of one or another method in various jurisdictions are revealed. Further in
this part, the methods of administration of state-guaranteed legal aid in various

% On 3 February 2003, the Minister of Justice of the Republic of Lithuania by his Decree No.
17 formed an interdepartmental workgroup for preparing an outline of improvement the state-
guaranteed legal aid system and drafts of related legal acts. In drafting of these documents, the
experience of the Netherlands, England and Wales, Israel, South Africa was referred to, in particu-
lar providing for the regulation of issues in connection with the organisational structure of this
system. The proposals given in the outline are reflected in legal acts regulating state-guaranteed
legal aid. Texts of these documents are available in: Material of the conference ‘Legal Aid Reform
in Lithuania’ held on 22 April 2004 in Vilnius. Vilnius: Ministry of Justice of the Republic of
Lithuania, 2004.
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countries are overviewed: by establishing an intermediating authority; delega-
ting this function to courts and institutions of self-governance of the legal pro-
fession. Taking into account that Lithuania has chosen the ‘British’ methods of
administration of state-guaranteed legal aid, by establishing an intermediating
authority that has broad powers — the State-Guaranteed Legal Aid Office, a
more detailed evaluation of this administration method is offered.

The paper continues to examine as a complex the issues of compatibility
of the methods of giving state-guaranteed legal aid, as applicable in Lithuania,
and peculiarities of the methods of administration of this aid with the main
principles of professional activity of legal aid providers (attorneys-at-law) and
reveals the impact they have on the accessibility of judicial defence. The impor-
tance of ensuring independence of attorney-at-law’s activities, of privileged
communication and of absolute trust by the client is revealed, the necessity to
reduce the powers of entities (Offices) administering state-guaranteed legal aid
that can have an effect on relations of an attorney-at-law and the person repre-
sented by him is substantiated.

Also, the paper exposes the problem of establishing criteria for the quality
of legal aid. The quality assurance issues in provision of state-guaranteed legal
aid are analysed in two aspects: 1) it is examined what qualification require-
ments must be met by legal aid providers; 2) the issues of assessing the quality
of the legal aid provision process are examined: what significance the peculiari-
ties of organisation of professional activity of attorneys-at-law providing state-
guaranteed legal aid have for the quality of legal aid; methods of evaluation of
the quality of legal aid applicable in various jurisdictions (joint evaluation,
evaluation of the case dossier, client satisfaction, seeming client, self-
evaluation, desired provider, quality mark) are overviewed and problems of
their application are discussed; it is analysed what entity should be assigned the
function of evaluation of the quality of legal aid.

This part of the paper ends with a brief analysis of interrelationship of the
primary and the secondary legal aid and discloses the influence that the peculia-
rities of organisation of the primary legal aid may have on ensuring accessibili-
ty of judicial defence.

In the fourth part of the paper titled ‘Procedural peculiarities of deci-
ding to give and giving of state-guaranteed legal aid’ the analysis of criteria for
giving state-guaranteed legal aid and specific types of this aid is made. This
part examines criteria of property (financial) situation (means) established by
Lithuanian legal acts, that are to be met by persons willing to get state-
guaranteed legal aid, and advantages (merits), which, if present, deprive one of
the right to get state-guaranteed legal aid, their relevance to the need for state-

13



guaranteed legal aid is revealed, the problems of application of such criteria are
discussed. It is concluded that the flat criteria of property situation confirm only
that the property situation of a person corresponds to the level set by legal acts
but not his or her possibilities to really bear the burden of litigation expenses in
a specific civil case heard in court. The necessity to introduce the criterion of
the interests of justice is substantiated, application of which would enable, upon
an integrated assessment whether a person according to his or her property
situation, taking into account the amount of litigation expenses in a specific
case, the complexity of the case, the consequences and significance of the out-
come of the case for the interests of the person, to decide whether it is necessa-
ry to give state-guaranteed legal aid in that specific case. The paper also gives a
critical evaluation of the criteria of advantages determined in our country and
procedures of their application. It is indicated which of them could be regarded
as independent criteria of advantages and which — only as circumstances that
can confirm them. In examining the criteria application issues, the necessity to
empower the court that examines a case to apply criteria in a specific civil case
is disclosed.

In the second chapter of this part of the paper, the specifics of the legal re-
lation of representation that is formed in provision of state-guaranteed seconda-
ry legal aid in civil cases is examined, its peculiarities are displayed, asses-
sment of its correspondence to the purpose of this institution is given. Also, it is
analysed whether the decision to grant state-guaranteed legal aid is a proper
document confirming powers to represent interests of the person getting state-
guaranteed legal aid, who delegates powers to the representative and what
powers are so delegated, how the scope of authority is approved.

The last chapter of this part is designated for the analysis of the release
from litigation expenses in case of provision of state-guaranteed legal aid. Spe-
cific types of litigation expenses are identified, from which the persons to
whom state-guaranteed legal aid is granted are released from. The chapter dis-
cusses both types of expenses provided for in the law, from payment of which
the above persons are released, and types of expenses that the state actually
incurs but does not specify them as an individual type of expenses (expenses of
administration of state-guaranteed legal aid). Also, the problems of release
from specific litigation expenses, as well as of their compensation and distribu-
tion are dealt with.
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CONCLUSIONS AND SUGGESTIONS

The conclusions formulated in the paper support the statements defended.
Taking into account the results of the research, conceptual suggestions are gi-
ven, which could be useful for the legislator in optimising or even reforming
the Lithuanian system of state-guaranteed legal aid and would be a basis for
essential revision of the provisions of the Civil Procedure Code of the Republic
of Lithuania, the Law on State-Guaranteed Legal Aid and the Law on the Bar
and relevant regulations implementing them that regulate state-guaranteed legal
aid.

1. The purpose of state-guaranteed legal aid is to ensure accessibility of
judicial defence for the needy so that they could properly defend their infringed
or challenged rights and interests protected by the law. This purpose can be
attained only upon creation of an adequate mechanism for provision of this aid
and having established guarantees for provision of this aid not only in the su-
bstantive legal acts but also in the procedural law.

2. In order to form real preconditions for accessibility of judicial defence,
the state-guaranteed legal aid system must be based on the following principles:
1) state-guaranteed legal aid must be provided in all cases when it is necessary
in examining a specific civil case; 2) state-guaranteed legal aid must be timely
and ensured in all stages of the proceedings, as well as in pre-trial and out-of-
court procedures; 3) state-guaranteed legal aid must be efficient; 4) in provision
of state-guaranteed legal aid, the recipient of such aid must be ensured a possi-
bility to freely choose an attorney-at-law who will give legal aid.

3. Free legal aid provided by the state should not give the right to the state
or institutions authorised by it to exercise any influence on the process of imp-
lementation of the right to such aid. Therefore, the mechanism of administra-
tion of state-guaranteed legal aid must be organised so that the institution ad-
ministering this aid would be absolutely independent of any sate and govern-
mental authorities.

4. The efficiency of the state-guaranteed legal aid system depends on what
persons are involved into the system of organisation of this aid and proper dist-
ribution of powers among such persons. In order to ensure accessibility of judi-
cial defence, powers among such persons must be distributed so that all the
activity of the system would be directed toward each individual person seeking
to get state-guaranteed legal aid in a specific case and violations of the princi-
ples of activities of legal aid providers would be prevented.
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5. The provision of state-guaranteed legal aid in Lithuania, as well as in
many other jurisdictions, is organised by using the model of private attorneys
giving such aid when necessary and the model of staff attorneys giving such aid
on a regular basis.

Ensuring accessibility of judicial defence is to be regarded as the main cri-
terion determining the choice of the model of state-guaranteed legal aid. Addi-
tional criteria, the entirety of which should help to determine the choice of the
model in a specific state, are cost-effectiveness, rational planning of expenses
and accounting, trust of the society, ensuring quality of legal services; coopera-
tion of institutions of self-governance of legal aid providers.

6. Assistance of an attorney-at-law in provision of state-guaranteed legal
aid does not by itself mean ensuring accessibility of judicial defence, such as-
sistance must be of good quality, too. Adequate requirements applicable to the
profession of the attorney-at-law and an efficient mechanism of assessing the
quality of the legal aid provision process are to be recognised as essential ac-
tions forming preconditions for ensuring the quality of legal aid.

The model of provision of this aid has big significance for the quality of
legal aid. In case of the model where legal aid is provided by staff attorneys, the
legal aid providers are not motivated to try to achieve a better quality of legal
aid.

7. Determining the property level making one eligible to state-guaranteed
legal aid shows only the correspondence of the property situation of a person in
toto to the level set by legal acts but not the real need for this aid in a specific
case. In order to ensure accessibility of judicial defence, provision of state-
guaranteed legal aid must depend not on the correspondence of property situa-
tion of a person to the property level set by legal acts, but on the evaluation
whether a person is truly capable of bearing the burden of litigation expenses in
a specific case before the court. Therefore, not only the determination whether
the relevant fixed level of personal income and property, as set in laws and
regulations, is reached but also “interests of justice” must be a basis for gran-
ting state-guaranteed legal aid in a specific civil case.

It is the evaluation of a person’s income and property, litigation expenses
in a specific case, the complexity of the case, personal traits of the relevant
person, the influence and significance of the outcome of the case for the inte-
rests of the person, as well as the entirety of other circumstances that may de-
termine the need for this aid, that shows whether the interests of justice demand
ensuring state-guaranteed legal aid in a specific case.

8. According to the character and specifics of application, the below-
indicated criteria of advantages (merits) need to be pointed out, which, if met,
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may deprive one of the right to state-guaranteed legal aid: 1) the promising
character of the case; 2) adequacy of state expenses and the outcome of the
case; 3) prohibition of abuse or criterion of “a reasonable person”; 4) public
interest. Other cases listed in the Law on State-Guaranteed Legal Aid when this
aid is not granted are to be regarded only as circumstances that may confirm the
existence of one or another criterion. It is not advisable to give an exhaustive
list of such circumstances in the law, as not only the circumstances indicated in
the law but also some other circumstances may be significant for establishing
that a criterion serving as a basis for denying one state-guaranteed legal aid has
been met.

9. The principles of voluntary representation should be applicable to the
relations of representation in provision of state-guaranteed secondary legal aid.
The State-Guaranteed Legal Aid Office is not subject either to the legal rela-
tionship of internal representation or to the legal relationship of external repre-
sentation formed in provision state-guaranteed secondary legal aid in civil ca-
ses, therefore a decision of such Offices cannot be regarded as an assignment to
provide secondary legal aid and a document evidencing relevant powers. Rest-
rictions for the person getting state-guaranteed legal aid to freely choose a pro-
vider of legal aid and to give him relevant powers are incompatible with the
nature of representing a legally capable person in civil cases. The procedure of
appointing an attorney-at-law to provide state-guaranteed legal aid, eliminating
the very attorney-at-law from this process and leaving the right to decide about
the possibilities of a specific attorney-at-law to provide legal aid in a specific
case with the body vested with administrative powers is incompatible with the
principles of activities of attorneys-at-law intended for ensuring of proper pe-
rformance of their functions.

10. The provisions of the Law on State-Guaranteed Legal Aid, setting
forth types of litigation expenses from which the persons getting the said legal
aid are released, lack systematic organisation and consistency. Absence of the
procedure for release from and payment of such expenses, as well as the proce-
dure for award and distribution of such expenses is incompatible with rational
use of state funds and encouraging the parties to a dispute to behave following
the principles of economy and ends with uncertainty in terms of the scope of
exercising the right to payment of litigation expenses.

Taking into account conclusions 1 — 10, the following suggestions are gi-
ven to the Lithuanian legislator on the basis of the research performed within
the limits of this thesis paper, with regard to the issues of improving the organi-
sation and granting of state-guaranteed legal aid:
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1. To provide for procedural guarantees in the Civil Procedure Code of the
Republic of Lithuania ensuring provision of state-guaranteed legal aid or dis-
continuation of its provision in cases when that is necessary for the interests of
justice. To assign the application of this criterion to the competence of the court
examining the civil case where granting of state-guaranteed legal aid is
requested.

2. To cancel the functions of State-Guaranteed Legal Aid Offices of orga-
nising provision of secondary legal aid, control over provision of this aid, selec-
tion and appointing of attorneys-at-law to provide this aid and to transfer the
said functions to the Lithuanian Bar. To limit the competence of the Offices
only to solving the issues of determining the property situation of the applicants
and payment of compensation for the provided secondary legal aid under the
procedure set by legal acts, processing of statistical data, budget planning, in-
forming the society and similar issues that are not related to the organisation of
the provision of state-guaranteed legal aid.

3. To refuse the model of staff attorneys providing state-guaranteed legal
aid on a regular basis, as it is not financially feasible, the organisation of activi-
ties of legal aid providers (attorneys-at-law) is not compatible with the princi-
ples of legal acts applicable to their activities and does not motive them to try
achieving better quality of legal aid.

4. To delete provisions from the Law on State-Guaranteed Legal Aid gi-
ving the right to State-Guaranteed Legal Aid Offices to decide issues of selec-
ting a specific attorney-at-law to provide legal aid, entitling persons getting
state-guaranteed legal aid to find an attorney-at-law who will represent their
interests by themselves, and in case they are not able to do that, to refer the
issue of selecting an attorney-at-law to a self-governance institution of attor-
neys-at-law.

5. To establish that the document confirming powers in case of provision
of state-guaranteed legal aid is a written agreement between an attorney-at-law
and the person getting this legal aid or an extract from such an agreement, and
the decision taken by the Office is a document confirming that the applicant
meets the criterion of property situation established in the law, the release of
the applicant from litigation expenses and payment to the attorney-at-law for
the legal aid provided by him.

6. It is suggested to list of all types of litigation expenses from payment of
which persons are released and which constitute state-guaranteed legal aid ex-
penses in the same legal rule as the scope of litigation expenses from payment
of which relevant persons are released corresponds to the scope of expenses
incurred by the state. There is absolutely no reason to discuss state legal aid
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expenses in the Law on State-Guaranteed Legal Aid separately from expenses
from which persons getting such aid are released.

7. To establish that litigation expenses from which persons receiving state-
guaranteed legal aid are released and which are incurred by the state also inclu-
de the expenses of administration of state-guaranteed legal aid.

8. To provide for the conditions and procedure of calculation, payment and
compensation for each type of litigation expenses from payment of which pe-
rsons receiving state-guaranteed legal aid are released in relevant legal acts.

9. To create a single mechanism of primary and secondary legal aid, estab-
lishing that the legal aid provider that gave primary legal aid would go on to
provide the secondary legal aid. It would be advisable to assign provision of
primary legal aid to attorneys-at-law as this would help to eliminate conflicts of
interest and doubts regarding the transparency of the system in cases when
legal aid is necessary in order to defend one’s rights in relation to actions of
administrative bodies.
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Ingrida Montvydiené

VALSTYBES GARANTUOJAMA TEISINE PAGALBA
CIVILINESE BYLOSE

Santrauka

. . 2ol
,,Inde datae leges, ne fortior omnia posset

stipresnis netapty visagalis).

(Istatymai sukurti tam, kad

., Konstituciné teisé i teismine gynybq negali buti laikoma uztikrinta, jeigu
teisingumas lieka neprieinamu.**
I. A. Prikhodko

Temos aktualumas ir mokslinis naujumas. Teisiniai, socialiniai ir eko-
nominiai visuomenés gyvenimo pokyciai pastaraisiais deSimtmeciais Lietuvoje,
kaip ir daugelyje kity pasaulio valstybiy, 1émé situacija, kai didziulei daliai
visuomenés nariy, dél sunkios turtinés padéties tampa nebeprieinama ar sunkiai
pricinama teisminé pazeisty teisiy gynyba. Valstybés garantuojamos teisinés
pagalbos nepasiturintiems asmenims jtvirtinimas istatymuose ir Sios pagalbos
igyvendinima uztikrinan¢iy priemoniy bei buduy sukiirimas, nagrinéjant ir
sprendziant civilines bylas neiSvengiamai tampa kiekvienos demokratinés vals-
tybés pareiga. Sios pagalbos suteikimas yra vienas i§ garanty, uztikrinangiy LR
Konstitucijos 30 straipsnyje itvirtintos teisés i teisming gynyba realizavima ir
padedanciy neturtingiems, neiSgalintiems sumokéti privatiems teisininkams uz
teikiama teising pagalba bei susimokeéti kity bylinéjimosi i§laidy.

Valstybé, drausdama pazeisty teisiy savigyna ir nustatydama, kad pazeistos
teisés gali biiti ginamos tik jstatymo nustatyta tvarka, privalo atsizvelgti | realias
asmeny galimybes apginti savo teises teismine tvarka, ir tais atvejais, kai teisés |
teisming gynyba realizavimas priklauso nuo asmens turtinés padéties, privalo su-
teikti valstybés finansuojama teising pagalba. Teisés virSenybés principas gali
biiti realiai jgyvendintas tik tuo atveju, jeigu jis yra realizuojamas praktiskai,
t.y. sudaroma galimybé kiekvienam asmeniui veiksmingai ginti savo teises ir
istatymais saugomus interesus nuo bet kokio pazeidimo. Todél teisingje valsty-

! Adeleye, G., et al. World dictionary of foreign expressions — a resource for readers and
writers. Wauconda, III.: Bolchazy- Carducci Publisher, 1999, p. 181.

2 Prikhodko, I. A. Dostupnost pravosudija v arbitraznom i grazdanskom procese: osnovnye
problemy [Access to justice in arbitration and civil procedures: key issues]. Sankt-Peterburg: 1zda-
telskij dom, 2005, s. 27.
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béje vienas i§ svarbiausiy ir stabiliausiy Zmogaus teisiy garanty yra galimybés
pasinaudoti pacios valstybés sukurtomis teisiy gynimo priemonémis uztikrini-
mas — ubi ius ibi remedium.

Vykstant sparciai turtinei diferenciacijai visuomenéje formalus $aliy procesi-
nis lygiateisiSkumas ipso facto nereiskia lygiy ju galimybiy. Esant nevienodai
proceso $aliy turtinei padéciai, viena Salis gali samdytis advokata, kita — ne, todél
rungimosi principu pagristame teismo procese advokata turinti proceso Salis turi
daugiau galimybiy laiméti byla, nei jo neturinioji. Valstybés garantuojama teisiné
pagalba pripazintina svarbia tiek teisminés gynybos prieinamumo, tiek ir kity fun-
damentaliyjy civilinio proceso principy (rungimosi, dispozityvumo, Saliy procesi-
nio lygiateisiSkumo, teisés buti iSklausytu ir kt.) uztikrinimo garantija. Daugelis
autoriy pripazista, kad teisés | valstybés garantuojama teising pagalba uZztikri-
nimui turi buti suteikta netgi prioritetiné svarba, prieSingu atveju bevertémis
tampa ir asmens teisé | teisinga teisma (fair trial)’ bei visos kitos zmogaus tei-
sés’. Jeigu valstybés isipareigojimai teikti teising pagalba tiems, kurie dél sun-
kios turtinés padéties negali susimokéti bylingjimosi iSlaidy, lieka tik tusCias
demagoginis pazadas, visuomenéje atsiranda teisinis netikrumas, nepasitikéji-
mas politinémis ir teisinémis institucijomis, abejonés demokratinés santvarkos
vertybémis, vyksta dalies visuomenés iSeliminavimo i§ socialinio gyvenimo
procesai.

Nepaisant Lietuvos pastangy sukurti valstybés garantuojamos teisinés pa-
galbos sistema, iki Siol misy valstybéje, kaip ir daugelyje kity jurisdikciju,
valstybés garantuojamos teisinés pagalbos sistema yra viena i§ dazniausiai re-
formuojamy sri¢iy. Per pastarajj deSimtmeti jvykdytos dvi esminés Sios siste-
mos reformos, nuolat kei¢iami ir papildomi Sia pagalba reglamentuojantys tei-
sés aktai, i pagalba daznai tampa tiek specialisty, tiek pavieniy visuomenés
nariy kritikos objektu. Taciau valstybés garantuojamos teisinés pagalbos civili-
nése bylose problematika Lietuvoje iki Siol nebuvo visapusiskai ir nuodugniai
tyrinéta moksliniu lygiu. Uz teisés mokslo tyrimo riby yra palikta egzistuojan-
Cia valstybés garantuojama teising pagalba reglamentuojanciy teisés normy
sisteminio rysio, ju santykio ir suderinamumo su kitomis teisminés gynybos
prieinamumui uztikrinti valstybés numatytomis priemonémis, analizé, veiks-
mingumo vertinimai.

*Marasinghe, C. The Right to Legal Assistance in International Law, with Special Reference
to the ICCPR, the ECHR, and the ACHR. Asian Yearbook of International Law. 1995, 5:15-44,
p. 15, 18.

4 Manning, D. S. Development of a Civil Legal Aid System: Issues for Consideration. Paper
prepared for the 2" European Forum on Access to Justice. Background Materials, 24-25 February
2005, Budapest.
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Valstybés garantuojamos teisinés pagalbos sistemos sukiirimas per se nereis-
kia, kad yra sudarytos pakankamos galimybés pasinaudoti teise i teisming gynyba
neturtingiems asmenims. Siandien pripaZistama, jog nei viena valstybé néra
suktirusi valstybés garantuojamos teisinés pagalbos sistemos, uztikrinancios
nepriekaiStinga teisés pasinaudoti nemokama teisine pagalba realizavima, nag-
rinéjant ir sprendziant bylas civilinio proceso tvarka’. Dauguma jurisdikciju,
kurian¢iy ir reformuojanciy valstybés garantuojamas teisinés pagalbos sistemas,
susiduria su daugybe panaSaus pobiuidzio organizaciniy ir procesiniy problemuy:
kam pavesti valstybés garantuojamos teisinés pagalbos administravima; koks turé-
ty biiti pasirinktas teisinés pagalbos teikéju modelis; kaip uztikrinti teikiamos teisi-
nés pagalbos kokybg; kokie turi buiti nustatyti kriterijai valstybés garantuojamai
teisinei pagalbai gauti; kokios Sios pagalbos teikimo apimtys ir pan. M. H. Farago
teigimu, valstybés garantuojamos teisinés pagalbos uZztikrinimo srityje nuolat
iSkyla sunkumai ir problemos. Prakti§kai joms visoms yra buidinga viena fun-
damentali priezastis: teoriSkai asmuo turi teisg | teisming gynyba ir advokato
pagalba, bet realiai jis negali §ia teise pasinaudoti®. D. S. Manningo pastebéji-
mu, tokig problema lemia tai, kad tick Jungtinése Amerikos Valstijose, tiek
Europoje valstybés garantuojama teisiné pagalba pritaikoma ne civiliniy ar
7mogaus teisiy sriiai, o beveik i§imtinai valstybés ekonominéms salygoms’.
Tokie ir panaSiis pastebéjimai patvirtina pasirinktos temos aktualuma bei salygoja
bitinuma kompleksiskai istirti valstybés garantuojamos teisinés pagalbos civili-
nése bylose organizacinius ir procesinius ypatumus, atskleisti juy reikSme tei-
sminés gynybos prieinamumui. Lietuvoje mokslinés analizés Sioje srityje stoka
neabejotinai riboja tiek musy Salies valstybés garantuojamos teisinés pagalbos
sistemos veiksmingumo vertinima, trikumy ir spragy iSaiSkinima, tiek pazan-
gos uztikrinant teisminés gynybos prieinamuma neturtingiems asmenis siekima.
Dél aukséiau minéty priezasCiy disertacinis darbas yra ne tik aktualus, bet ir
visi§kai naujas Lietuvos teisés moksle. Gausi lyginamoji teisétyra, nors ir ne-
santi Sio darbo tikslas, yra labai reik§minga vertinant Lietuvos valstybés garan-
tuojamos teisinés pagalbos sistema, padéjo atrasti nauju idéju ir sprendimy
nagrinétais klausimais.

5 Rekosh, E.; Buchko, K. A.; Terzieva, V. Pursuing the Public Interest: A Handbook for Le-
gal Professionals and Activists. Columbia Law School, New York, 2001, p. 220.

¢ Farago, M. H. Privetsvija. V dostup k pravosudiju: problemy besplatnoj juridicheskoj po-
mochi v stranakh Centralnoj i Vostochnoj Evropy [Access to Justice: legal aid problems in Central
and Eastern Europe]. Evropeiskij forum po dostupu k pravosudiju, Budapesht 5-7 dekabrja, 2002,
s. 7.

" Manning, D.S. Legal Aid Provision in Non-criminal cases. 2nd European Forum on Access
to Justice, preliminary forum report, 24-25 February 2005, Budapest, Hungary, p. 29.

24



Siame darbe siekiant platesnio valstybés garantuojamos teisinés pagalbos
suvokimo tiriamos tokios pozityviosios teisés sritys, kurios iki Siol visiSkai
nebuvo nagrinétos Lietuvoje (teisinés pagalbos teikéjy veikla, teisinés pagalbos
kokybé, teisinés pagalbos suteikimo ar atsisakymo ja suteikti kriterijai ir pan.).
Tuo siekiama ne tik iSplésti jurisprudencijos pazinimo lauka, taciau svarbiausia
— atskleisti tas problemas, kurias i§ dalies galéjo sukelti ribotas valstybés garan-
tuojamos teisinés pagalbos esmés suvokimas.

Tyrimo objektas — valstybés garantuojama teisiné pagalba civilinése by-
lose kaip priemoné, skirta uztikrinti teisminés gynybos prieinamuma.

Atsizvelgiant { tai, kad valstybés garantuojamos teisinés pagalbos tikslas
yra uztikrinti teisminés gynybos prieinamuma labiausiai socialiai pazeidzia-
miems asmenims, disertaciniame darbe kompleksiskai analizuojami tik tie vals-
tybés garantuojamos teisinés pagalbos civilinése bylose organizavimo ir proce-
siniai ypatumai, kurie gali turéti esming reikSmg Siam tikslui pasiekti. Todél
disertaciniame darbe néra atlickama visy valstybés garantuojama teising pagal-
ba reglamentuojanciy normy detali analizé.

Siame darbe valstybés garantuojamos teisinés pagalbos institutas nagrine-
jamas apsiribojant jo taikymu pacéiame civilinés bylos procese, pradedant krei-
pimosi | teisma stadija ir neapima teismo sprendimy vykdymo. Pirminé teisiné
pagalba, kuri yra savarankiska valstybés garantuojamos teisinés pagalbos riisis
ir néra tiesiogiai skirta teisminés gynybos civilinés bylos procese uztikrinimui,
yra analizuojama tik tiek, kiek ji sudaro priclaidas antrinés valstybés garantuo-
jamos teisinés pagalbos civilinése bylose veiksmingam realizavimui.

Darbo tikslas ir uzZdaviniai. Valstybés garantuojamos teisinés pagalbos
reglamentavimo specifika Lietuvoje ir kitose valstybése 1émé §io darbo tikslus
ir uzdavinius. Darbo tikslas — kompleksiskai iSanalizuoti valstybés garantuoja-
mos teisinés pagalbos civilinése bylose esmg ir jos teikimo mechanizma: $ios
pagalbos organizacinius, skyrimo bei procesinius ypatumus, kurie atskleidzia,
ar pozityvioji teisé pasiekia savo tiksla, — ar uztikrina realy teisminés gynybos
prieinamuma neturtingiems asmenims, ar nustatytas teisinis reguliavimas nepa-
gristai neapsunkina tokiy asmeny teisés { teisming gynyba realizavimo. Siam
tikslui pasiekti keliami tokie pagrindiniai uzdaviniai:

1. atskleisti valstybés garantuojamos teisinés pagalbos esmeg bei Sios pa-
galbos teikimo principus;

2. atskleisti valstybés garantuojamos teisinés pagalbos istorines prielaidas
ir iSanalizuoti Sios pagalbos organizacinius (teikimo metody bei administravi-
mo biido) ypatumus, atskleisti jy reikSmeg teisminés gynybos prieinamumo uz-
tikrinimui,
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3. istirti Lietuvos teisés aktuose itvirtintus turtinés padéties ir privalumy
kriterijus valstybés garantuojamai teisinei pagalbai gauti, ju suteikimo tvarka ir
adekvatuma valstybés garantuojamos teisinés pagalbos poreikiams;

4. atskleisti ir iSanalizuoti atstovavimo bei atleidimo nuo bylinéjimosi i$-
laidy atlyginimo teikiant valstybés garantuojama teising pagalba reglamentavi-
mo ypatumus;

5. pateikti konceptualias iSvadas ir pasitlymus istatymo leidéjui dél vals-
tybés garantuojamos teisinés pagalbos mechanizmo tobulinimo.

Praktiné darbo reik§mé. Disertaciniame darbe atlickama analizé yra ver-
tinga tiek teoriniu, tiek praktiniu pozitiriu. Disertacijoje atlikto tyrimo rezultatai
atskleidzia valstybés garantuojamos teisinés pagalbos reglamentavimo tritku-
mus, praktines taikymo problemas bei jas salygojancias priezastis. Tyrimo metu
paaiskéjo, kad daugelis valstybés garantuojamos teisinés pagalbos klausimy
musy valstybéje yra nesureguliuoti ar sureguliuoti netinkamai, uZtikrinama
valstybés garantuojama teisiné pagalba neadekvati jos poreikiui, kai kurios §i
instituta reglamentuojancios nuostatos nepagristai riboja galimybg naudotis
teismine pazeisty teisiy gynyba. Todél atlikto tyrimo rezultatai naudingi istaty-
my leidéjui, surandant valstybés garantuojamos teisinés pagalbos civilinése
bylose problemy optimalius sprendimo budus, ir galéty biiti panaudoti tobuli-
nant Valstybés garantuojamos teisinés pagalbos istatyma bei ji igyvendinancius
teisés aktus, taip pat Civilinio proceso kodeksa. Atliktas tyrimas reik§mingas ir
teisés doktrinai vystant valstybés garantuojamos teisinés pagalbos esmés, pa-
skirties, reik§Smés ir jos vietos teisinéje sistemoje nustatymo ir vertinimo klau-
simus, o taip pat ir teisés studijy studentams gilinant Zinias bei formuojant tei-
sing pozicija $iuo klausimu.

Ginamieji disertacijos teiginiai:

1. Siekiant igyvendinti valstybés garantuojamos teisinés pagalbos tiksla —
uztikrinti teisminés gynybos prieinamumg civilinése bylose, Sios pagalbos su-
teikimo klausimai negali buti iSeliminuoti i§ byla, kurioje reikalinga suteikti
tokia pagalba, nagrinéjancio teismo procesinés veiklos. Procesiniame jstatyme
bitina jtvirtinti nuostatas, numatancias tokios pagalbos suteikimo garantijas,
kai §i pagalba yra biitina teisingumo interesais, nes Valstybés garantuojamos
teisinés pagalbos istatyme suformuluoti Sios pagalbos suteikimo kriterijai neuz-
tikrina individualaus Sios pagalbos poreikio jvertinimo konkrecioje civilingje
byloje.

2. Valstybés garantuojama teising pagalba administruojantiems subjektams
suteikiamy jgalinimy apimtys turi itakos uztikrinant teisminés gynybos priei-
namuma §ig pagalba gaunantiems asmenims.
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3. Atstovavimo teikiant valstybés garantuojama teising pagalba reglamen-
tavimas nepagristai riboja ja gaunan¢iy asmeny teis¢ pasirinkti atstova (advoka-
ta) bei perduoti jam atstovavimo apimtis patvirtinan¢ius jgalinimus. Sios pagal-
bos teikimo salygos priestarauja advokato profesinés veiklos principams, nes-
katina teisinés pagalbos kokybés, o nuolat teising pagalba teikiancio advokato
modelis yra nepagristas ir finansiskai.

4. Nenuoseklus ir priestaringas bylinéjimosi ilaidy teikiant valstybés ga-
rantuojama teising pagalba reglamentavimas apsunkina §ig pagalba gaunanciy
asmeny atleidima nuo bylinéjimosi islaidy ir neuztikrina racionalaus valstybés
1é8y panaudojimo Sios pagalbos finansavimui.

Tyrimo rezultaty aprobavimas. Darbas apsvarstytas Mykolo Romerio
universiteto Teisés fakulteto Civilinio proceso katedroje. Disertacijoje nagriné-
tais klausimais yra publikuoti moksliniai straipsniai bei skaityti praneSimai
mokslinése konferencijose.

Tyrimy apZvalga. Pasirinktas tyrimo objektas yra novatoriskas ir komp-
leksiskai moksliniu lygiu Lietuvoje nebuvo tirtas. Lietuvos procesualistai iki
Siol tik fragmentiSkai analizavo valstybés garantuojamos teisinés pagalbos kai
kuriuos klausimus atskiry civilinio proceso teisés instituty tyrimy ribose. Vals-
tybés garantuojamos teisinés pagalbos, kaip vieno i§ bylinéjimosi finansavimo
budu Lietuvoje ir lyginamuoju aspektu, klausimus analizavo R. Simaitis, atsto-
vavimo teisinj santyki — I. Zaléniené. Kaip ir jprasta, nuodugniau neanalizuo-
jant ir nedarant apibendrinanéiy i$vady, dogmatinio pobtidzio Zinias apie $ig
pagalba Lietuvos civilinio proceso teisés vadovéliuose pateikia V. Nekrosius,
A. Driukas ir V. Valanéius. Rasant §i darba didelg reik§me turéjo Viesojo inte-
reso teisés iniciatyvos grupés, Tarptautinio zmogaus teisiu gynimo centro (Inte-
rights), Bulgarijos Helsinkio komiteto ir Lenkijos Helsinkio teisiy gynimo fon-
do parengti pranesimuy, straipsniy bei dokumenty rinkiniai, skirti teisminés gy-
nybos prieinamumo ir valstybés garantuojamos teisinés pagalbos problemoms
bei ivairiy jurisdikciju patiréiai Sioje srityje atskleisti. Istorines valstybés garan-
tuojamos teisinés pagalbos prielaidas bei vertinga lyginamaja analiz¢ atliko
M. Cappellettis, B. Garthas. Skirtingy valstybiy patirti lyginamuoju aspektu
analizavo ir D. S. Manningas, J. Floodas ir A. Whiteas, F. Reganas, E. Reko-
shas, K. A. Buchko, V. Terzieva, K. Malleson, N. Hriptievschi. Valstybés ga-
rantuojamos teisinés pagalbos sistemy problemoms suprasti reikSmingi yra
atskiry jurisdikciju $ia pagalba nagrinéjanciy autoriy R. Smitho (Anglija ir Vel-
sas), M. Hacoheno (Izraelis), D. McQuoid-Masono (Piety Afrika), T. Goriely
(Olandija), M. Buckley ir E. Johnsono (JAV) ir kt. darbai. Jie padeda ne tik
atskleisti nuosekly valstybés garantuojamos teisinés pagalbos reguliavimo ir
problematikos vaizda, taciau yra aktuallis tuo pozitiriu, kad bitent $iy autoriy
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nagrinéty valstybiy patirtimi buvo vadovaujamasi kuriant ir Lietuvos valstybés
garantuojamos teisinés pagalbos sistema. Todél $ie Saltiniai suteiké ne tik nau-
dingos informacijos apie pozityviaja kai kuriy uZsienio valstybiy teisg, bet ir
vertingy ziniy apie valstybés garantuojamos teisinés pagalbos reguliavimo ir
teisés praktikos tose valstybése problemas, reformavimo priezastinguma bei
priemones.

Reik$mingi tyrimui yra ir autoriy, nagrinéjanciy teisinés pagalbos kokybés
bei Sios pagalbos teikéjy veiklos organizavimo aspektus, darbai, nes Lietuvoje
Sie klausimai palikti uz teisés mokslo tyrimy riby. Prie §iuos klausimus analiza-
vusiy autoriy priskirtini E. M. Berlinas, M. Gramatikovas, M. V. Kratenko,
A. Patersonas ir A. Sheeras, L.Bridgeas, E. Capeas ir R. Moorheadas, A. Klij-
nas, N. V. Kozlova. Koncentruota jvairiy jurisdikcijuy valstybés garantuojamos
teisinés pagalbos kokybés klausimy analizé pateikiama ir VieSojo intereso tei-
sés instituto bei Jungtinés Karalystés Konstitucijos reikaly departamento pa-
rengtuose leidiniuose. Valstybés garantuojamos teisinés pagalbos kriterijy nag-
rinéjimui vertingi ir D. Moreno, M. J. Mossman, K. Schucherio, C. Schmeingo,
1. Burnso, J. T. Johnseno darbai.

Atskleidziant valstybés pareigas uztikrinant aptariama pagalba bei formu-
luojant $ios pagalbos principus, kurie turéty biti itvirtinti ir nacionalinéje teisé-
je, buvo remiamasi Sivos klausimus reglamentuojanciais Europos Tarybos,
Jungtiniy Tauty Organizacijos dokumentais, precedentine Europos Zmogaus
Teisiy Teismo jurisprudencija.

Medziaga valstybés garantuojamos teisinés pagalbos sistemos moksliniam
tyrimui autoré rinko Lietuvoje, taip pat dalyvaudama tarptautiniuose renginiuo-
se: mokymuose ,,Viesyju advokaty kontory darbo organizavimas“ 2001, 2002,
2003 ir 2004 m. (Lietuva); Tarptautinio Baudziamojo Teismo (/nternational
Criminal Court) mokymuose ‘ICC Project for defence lawyers on the Interna-
tional Criminal Court, vykusiuose Europos teisés akademijoje (Academy of
European Law), 2003-2005 m. (Vokietija, Trier); Valstybés garantuojamos
teisinés pagalbos sistemy pristatymuose 2005-2006 (Olandija, Amsterdamas;
Anglija, Londonas).

Darbo metodologija. Darbe kompleksiskai naudojami tradiciniai teoriniai
bei empiriniai jurisprudencijos metodai. Darbo pobiidis salygojo, kad placiau-
siai taikyti dokumenty analizés bei lyginamosios teisétyros metodai. ISvados
bei apibendrinimai daromi taikant abstrakcijos, sisteminés analizés bei teleolo-
gijos metodus.

Darbo tikslas ir uzdaviniai salygojo biitinybe naudotis lyginamosios teise-
tyros metodu. Sio metodo taikymas leido atskleisti kity 3aliy (Anglijos, Olandi-
jos, Suomijos, Piety Afrikos, Izraelio, Prancuzijos, JAV ir kt.) valstybés garan-
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tuojamos teisinés pagalbos sistemy ypatumus, o istorinés kity valstybiy regla-
mentavimo patirtis nagrinéjamais klausimais analizé sudaré prielaidas jvertinti
Lietuvos valstybés garantuojamos teisinés pagalbos sistema, atskleisti jos pro-
blemas bei reglamentavimo trikumus, tendencijas, pagristi konceptualius pa-
sitilymus $ios sistemos tobulinimui ir esamy bei galimy problemy sprendimui.

Taikant sisteminés analizés metoda disertaciniame darbe analizuojamos
valstybés garantuojama teising pagalba reglamentuojancios Lietuvos, kity vals-
tybiy bei tarptautinés teisés normos, ju turinys, tarpusavio santykis bei taikymas
pozityviojoje teiséje. Remiantis sisteminiu metodu valstybés garantuojama
teisiné pagalba buvo nagrinéjama ir kaip teisminés gynybos prieinamumo uz-
tikrinimo priemoné, atskleidziant ja reglamentuojanciy teisés normy santykj ir
suderinamuma su tokiai priemonei keliamais tikslais bei kitomis pozityviosios
teisés normomis, skirtomis teisminés gynybos prieinamumo ar su juo susiju-
siems klausimams reglamentuoti. Disertacijos tyrimy objektui priskirty klausi-
my analizé bei kompleksinis poziliris | tyrimo objekta leido kritiSkai jvertinti
valstybés garantuojamos teisinés pagalbos teikimo organizavimo, suteikimo
kriterijy tinkamumo bei su Sios pagalbos teikimu susijusius procesinius klausi-
mus.

Sociologinio tyrimo kiekybinés analizés bei analitinis- kritinis metodai tai-
kyti analizuojant Europos Zmogaus Teisiy Teismo ir Lietuvos vyriausiojo ad-
ministracinio teismo praktika, sprendziant valstybés garantuojamos teisinés
pagalbos suteikimo ir atsisakymo ja suteikti klausimus.

Kaip susiklosté prielaidos kurti valstybés garantuojamos teisinés pagalbos
sistema, kaip §i sistema vystési, kokie tikslai buvo keliami aptariamai pagalbai
Lietuvoje ir kitose valstybése, atskleisti padéjo istorinés analizés ir teleologinis
metodai.

Greta paminéty jprasty teisés moksle naudojamy metody, kai kuriose dar-
bo dalyse taikyti ir netradiciniai — ekonominés analizés bei hipotetinis metodai.

Teisés ekonominés analizés metodas naudojamas siekiant jvertinti finansi-
ni Lietuvoje pasirinkty valstybés garantuojamos teisinés pagalbos teikéjy mo-
deliy pagristuma, taip pat vertinant, ar in foto nustatyti turtinés padéties kriteri-
jai valstybés garantuojamai teisinei pagalbai gauti realiai atitinka Sios pagalbos
poreiki ir yra tinkami bei veiksmingi uztikrinant teisminés gynybos prieinamu-
ma nepasiturintiems asmenims.

Hipotetinio modeliavimo metodas taikomas analizuojant valstybés garan-
tuojamos teisinés pagalbos sistemos administravimo ir teikimo modelius, Sios
pagalbos suteikimo kriterijus, atleidimo nuo bylinéjimosi iSlaidy taisykles.
Remiantis analogija bei indukcija pagrindziamos $ios analizés i§vados bei tei-
kiamy pasitilymy galimos pasekmés.
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DARBO STRUKTURA

Tyrimo objektas, jo tikslai ir uzdaviniai 1émé darbo struktiira. Ji sudaro
ivadas, tyrimy apzvalga, darbo metodologija, keturios déstymo dalys, i§vados ir
pasiiilymai, santrauka, naudotos literatiiros saraSas bei autorés moksliniy publi-
kacijy disertacijos tema sarasas.

Pirmojoje darbo dalyje ,,Valstybés garantuojamos teisinés pagalbos civi-
linése bylose esmé, samprata ir suteikimo principai® atskleidziama valstybés
garantuojamos teisinés pagalbos samprata. Sioje darbo dalyje pateikiama ben-
dro pobiidzio koncepcija apie valstybés garantuojamos teisinés pagalbos reiks-
mg uztikrinant teisminés gynybos prieinamuma, ir koks turéty biiti sukurtas Sios
pagalbos uZztikrinimo mechanizmas, kad ji realiai galéty atitikti jai keliama
tiksla. Sioje darbo dalyje analizuojama, ar valstybés garantuojama teisiné pa-
galba, biidama atskirta nuo teismo procesinés veiklos ir nenumacius jokiy pro-
cesiniy jos suteikimo garantijy, gali uztikrinti teisés | teisming gynyba realiza-
vima asmenims, kuriems tokia pagalba reikalinga. Aptariami tarptautiniai teisés
aktai, apibréziantys valstybés pareiga uztikrinti nemokama teising pagalba ne-
pasiturintiems asmenims, analizuojami $iy akty bei Europos Zmogaus Teisiy
Teismo formuluojami valstybés garantuojamos teisinés pagalbos principai,
kurie turéty biti jtvirtinti kuriant nacionalines valstybés garantuojamos teisinés
pagalbos sistemas: 1) valstybés garantuojamos teisinés pagalbos uztikrinimas,
kai ji yra biitina nagrinéjant konkrecia civiling byla; 2) valstybés garantuojamos
teisinés pagalbos savalaikiSkumo uztikrinamas visose bylos proceso stadijose
bei ikiteisminése ir neteisminése procediirose; 3) valstybés garantuojamos tei-
sinés pagalbos veiksmingumas; 4) galimybés laisvai pasirinkti teising pagalba
teikiantj advokata uztikrinimas.

Pirmoji darbo dalis yra pagrindas atliekant tyrima tolesnése darbo dalyse,
nes tik tinkamai suvokus valstybés garantuojamos teisinés pagalbos esmg bei
jos principus galima jvertinti $ios pagalbos organizacing struktiira, jos skyrimo
ir teikimo procesinius ypatumus.

Antroji darbo dalis ,,Valstybés garantuojamos teisinés pagalbos instituto
istoriné raida“ skirta valstybés garantuojamos teisinés pagalbos civilinése bylo-
se atsiradimo prielaidy bei vystymosi tendencijy apzvalgai. Trumpa uZsienio
valstybiy (JAV, Pranciizijos, Anglijos, Olandijos, Svedijos, Izraelio ir kt.) ga-
rantuojamos teisinés pagalbos instituto civilinése bylose raidos istoriné analizé
leidzia atskleisti pagrindines problemas, su kuriomis jos susidiré kurdamos ir
reformuodamos §ig pagalba turinCius uztikrinti teisinius mechanizmus. Toliau
apzvelgiamos valstybés garantuojamos teisinés pagalbos civilinése bylose Lie-
tuvoje iStakos, siekiancios Lietuvos Didziosios Kunigaikstystés laikus, véliau,
galiojant carinés Rusijos istatymams bei biinant TSRS sudétyje. Didesnis dé-
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mesys skiriamas Lietuvos valstybés garantuojamos teisinés pagalbos sistemos
istorinéms prielaidoms ir raidai po Nepriklausomybés atktirimo 1990 metais,
kadangi jos pagrindu buvo formuojama §iuo metu galiojanti valstybés garantuo-
jamos teisinés pagalbos sistema. Kaip ir daugelis uZsienio valstybiy, Lietuva,
kurdama ir reformuodama $ia sistema, susidiiré su trejopo pobiidzio problemo-
mis, kurias privaléjo i$spresti: 1) sistemos administravimo, turéjusio uztikrinti
valstybés garantuojamos teisinés pagalbos statistiniy duomeny kaupima, biu-
dzeto 1Sy naudojimo planavima, teikiamos pagalbos kokybés reikalavimy lai-
kymasi; 2) finansinio pobuidzio, siekiant nustatyti valstybés garantuojamos
teisinés pagalbos poreiki atitinkancius turtinés padéties adekvacius kriterijus
bei adekvacius uzmokescio uz Sios pagalbos teikima dydzius; 3) procediirinio
pobudzio, siekiant uztikrinti valstybés garantuojamos teisinés pagalbos sutei-
kima dar iki kreipimosi i teisma bei kuo paprastesng valstybés garantuojamos
teisinés pagalbos suteikimo tvarka. Taip pat Sioje dalyje analizuojamos iki 2005
metais jvykdytos valstybés garantuojamos teisinés pagalbos sistemos reformos
galiojusios kai kurios pozityvios Sios pagalbos suteikimo tvarka reglamentavu-
sios nuostatos, kuriy netikslingai buvo atsisakyta.

Treciojoje darbo dalyje ,,Valstybés garantuojamos teisinés pagalbos or-
ganizaciniai ypatumai® yra atskleidziami valstybés garantuojamos teisinés pa-
galbos teikimo ir administravimo ypatumai bei atliekami vertinimai — kokia
reikSme turi pasirinkti valstybés garantuojamos teisinés pagalbos sistemos ad-
ministravimo btidai bei §ios pagalbos teikimo modeliai uztikrinant teisminés
gynybos prieinamuma. Atliekant tyrima nemazas démesys skiriamas lyginama-
jai teisétyrai, nes dabartiné Lietuvos valstybés garantuojamos teisinés pagalbos
sistema sukurta remiantis daugelio uZsienio valstybiy patirtimi®.

Sioje darbo dalyje aptariami pagrindiniai valstybés garantuojamos teisinés
pagalbos teikimo modeliai — privaciy advokaty (judicare) ir etatiniy advokaty
(staff attorneys), analizuojami $iy modeliy privalumai bei trikumai, atsklei-
dziamos priezastys, lemiancios vieno ar kito metodo pasirinkima ivairiose ju-
risdikcijose. Toliau Sioje dalyje apzvelgiami jvairiose valstybése taikomi apta-
riamos pagalbos administravimo buidai: isteigiant tarpininkaujancia institucija;
Sia funkcija perduodant teismams ir advokaty savivaldos institucijoms. Atsi-

8 Lietuvos Respublikos teisingumo ministro 2003 m. vasario 3 d. potvarkiu Nr. 17 sudaryta
tarpzinybiné darbo grupé Valstybés garantuojamos teisinés pagalbos sistemos tobulinimo metme-
nims ir su jais susijusiy teisés akty projektais parengti. Rengiant §iuos dokumentus buvo vadovau-
tasi Olandijos, Anglijos ir Velso, Izraelio, Piety Afrikos patirtimi, ypatingai numatant klausimy,
susijusius su §ios sistemos organizacine struktiira reglamentavima. Metmenyse pateikti pasitilymai
atsispindi ir valstybés garantuojama teising pagalba reglamentuojanéiuose teisés aktuose. Siy do-
kumenty tekstus galima rasti: Konferencijos ,, Teisinés pagalbos reforma Lietuvoje*, vykusios 2004
m. balandzio 22 d. Vilniuje, medziaga. Vilnius: Lietuvos Respublikos teisingumo ministerija, 2004.
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zvelgiant | tai, kad Lietuva yra pasirinkusi ,,britiskaji“, valstybés garantuojamos
teisinés pagalbos administravimo biida, isteigiant placius jgalinimus turincia
tarpininkaujancia institucija — Valstybés garantuojamos teisinés pagalbos tar-
nyba, pateikiami detalesni §io administravimo biido vertinimai.

Toliau darbe kompleksiSkai nagrinéjami Lietuvoje taikomy valstybés ga-
rantuojamos teisinés pagalbos teikimo metody bei §ios pagalbos administravi-
mo biidy suderinamumo su teisinés pagalbos teikéjy (advokaty) pagrindiniais
profesinés veiklos principais klausimai bei atskleidziama, kokia jtakq tai turi
teisminés gynybos prieinamumui. Atskleidziama advokato veiklos nepriklau-
somumo, profesinés paslapties ir visiS$ko kliento pasitikéjimo uztikrinimo svar-
ba, pagrindziama biitinybé mazinti valstybés garantuojama teising pagalba ad-
ministruojanciy subjekty (Tarnyby) jgalinimus, galin¢ius jtakoti advokato ir jo
atstovaujamo asmens santykius.

Taip pat darbe atskleidziama teisinés pagalbos kokybés kriterijy nustaty-
mo problema. Kokybés uztikrinimo teikiant valstybés garantuojama teising
pagalba klausimai analizuojami dviem aspektais: 1) nagrinéjama, kokius kvali-
fikacinius reikalavimus turi atitikti teisinés pagalbos teikéjai; 2) nagrin¢jami
teisinés pagalbos teikimo proceso kokybés vertinimo klausimai: kokia reik§me
valstybés garantuojama teising pagalba teikianciy advokaty profesinés veiklos
organizavimo specifika turi teisinés pagalbos kokybei; apzvelgiami jvairiose
jurisdikcijose taikomi teisinés pagalbos kokybés vertinimo metodai (kolegia-
laus vertinimo, bylos dosjé vertinimo, klienty pasitenkinimo, menamo kliento,
saves vertinimo, pageidautino teikéjo, kokybés Zenklo) bei aptariamos ju tai-
kymo problemos; analizuojama, kokiam subjektui turéty buti pavestas teisinés
pagalbos kokybés vertinimas.

Si darbo dalis baigiama trumpa pirminés ir antrinés teisinés pagalbos tar-
pusavio ryS$io analize, taip pat atskleidziama, kokia itaka pirminés teisinés pa-
galbos organizavimo ypatumai gali turéti uztikrinant teisminés gynybos priei-
namuma.

Ketvirtojoje darbo dalyje ,,Valstybés garantuojamos teisinés pagalbos
suteikimo ir teikimo procesiniai ypatumai atliekama valstybés garantuojamos
teisinés pagalbos suteikimo kriterijy ir konkreCiy Sios pagalbos riiSiy analizé.
Sioje dalyje nagrinéjami Lietuvos teisés aktuose nustatyti turtinés padéties,
kuriuos atitinkantys asmenys turi teis¢ gauti aptariama pagalba ir privalumuy,
kuriuos nustacius §i pagalba neteikiama, kriterijai, vertinama, ar jie atitinka
valstybés garantuojamos teisinés pagalbos poreiki, aptariamos Siy kriterijy tai-
kymo problemos. Daromos i§vados, kad kategoriski turtinés padéties kriterijai
patvirtina tik asmens turtinés padéties formaly atitikimg teisés akty nustatytam
lygiui, o ne jo faktines galimybes pakelti bylinéjimosi i$laidy nasta konkrecioje
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nagrinéjamoje civilinéje byloje. PagrindZiama biitinybé jvesti teisingumo inte-
resy kriterijy, kurj taikant biity sudaryta galimybé (kompleksiskai ivertinus, ar
asmuo pagal turting padéti, atsizvelgiant i bylinéjimosi islaidy konkrecioje
byloje dydi, bylos sudétinguma, bylos rezultaty itaka ir reikSminguma asmens
interesams) nuspresti, ar konkrecioje byloje yra biitina suteikti valstybés garan-
tuojama teising pagalba. Darbe pateikiamas kritiSkas miuisy valstybéje nustatyty
privalumy kriterijy ir ju taikymo procediiry vertinimas. I$skiriama, kurie i$ ju,
kurie galéty buti laikomi savarankiskais privalumy kriterijais, o kurie — tik juos
galin¢iomis patvirtinti aplinkybémis. Nagrinéjant kriterijy taikymo klausimus
atskleidziama biitinybé byla nagrinéjan¢iam teismui suteikti igalinimus juos
taikyti konkrecioje civilinéje byloje.

Antrajame Sios darbo dalies skyriuje nagrinéjama atstovavimo teisinio
santykio, susiklostancio teikiant valstybés garantuojama antring teising pagalba
civilinése bylose, specifika, pateikiami jo atitikimo §io instituto paskirciai ver-
tinimai. Taip pat analizuojama, ar sprendimas suteikti valstybés garantuojama
teising pagalba yra tinkamas dokumentas, patvirtinantis jgalinimus atstovauti
valstybés garantuojama teising pagalba gaunancio asmens interesams, kas ir
kokius jgalinimus atstovui perduoda, kaip patvirtinamos igalinimy apimtys.

Paskutinis Sios dalies skyrius skirtas atleidimo nuo bylinéjimosi iSlaidy
teikiant valstybés garantuojama teising pagalba analizei. ISskiriamos konkrecios
bylingjimosi islaidy, nuo kuriy $ia pagalba gaunantys asmenys yra atleidziami,
rasys. Aptariamos tiek istatyme numatytos islaidy, nuo kuriy mokéjimo asme-
nys yra atleidziami, rusys, tiek tos, kurias faktiSkai patiria valstybé¢, taciau jos
neisskiriamos kaip savarankiska iSlaidy rusis (valstybés garantuojamos teisinés
pagalbos administravimo i$laidos). Taip pat aptariama atleidimo nuo konkreciy
bylingjimosi islaidy bei jy atlyginimo ir paskirstymo problematika.

ISVADOS IR PASIULYMAI

Formuluojamos i§vados patvirtina ginamuosius teiginius. Atsizvelgiant |
atlikto tyrimo rezultatus yra teikiami konceptualaus pobtdzio pasitilymai, kurie
galéty biti naudingi jstatymy leidéjui optimizuojant ar net reformuojant valsty-
bés garantuojamos teisinés pagalbos sistema Lietuvoje ir bity pagrindas i§
esmés perziliréti valstybés garantuojama teising pagalba reglamentuojancias LR
CPK, Valstybés garantuojamos teisinés pagalbos istatymo ir Advokatiiros jsta-
tymo bei poijstatyminiy akty nuostatas.
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1. Valstybés garantuojamos teisinés pagalbos tikslas — uztikrinti teisminés
gynybos prieinamuma nepasiturintiems asmenims, kad jie galéty tinkamai ginti
paZeistas ar ginGijamas savo teises ir jstatymy saugomus interesus. Sis tikslas
gali buti pasiektas tik sukiirus adekvaty Sios pagalbos teikimo mechanizma ir
Sios pagalbos suteikimo garantijas jtvirtinus ne tik materialinés teisés aktuose,
bet ir procesiniame jstatyme.

2. Siekiant sudaryti realias prielaidas teisminés gynybos prieinamumui,
valstybés garantuojamos teisinés pagalbos sistema turi buti grindziama Siais
principais: 1) valstybés garantuojama teisiné pagalba turi biiti suteikta visais
atvejais, kai ji yra butina nagringjant konkrecia civiling byla; 2) valstybés ga-
rantuojama teisiné pagalba turi biiti savalaiké ir uztikrinama visose bylos pro-
ceso stadijose bei ikiteisminése ir neteisminése procediirose; 3) valstybés ga-
rantuojama teisiné pagalba turi buti veiksminga; 4) teikiant valstybés garantuo-
jama teising pagalba, ja gaunanciam asmeniui turi biiti uztikrinta galimybé
laisvai pasirinkti teising pagalba teikiantj advokata.

3. Aplinkybé¢, kad valstybés garantuojama teisiné¢ pagalba apmokama i$
valstybé biudzeto 1éSy, neturi suteikti valstybei ar jos igaliotoms institucijoms
teisés jtakoti Sios teisés realizavimo procesa. Todél valstybés garantuojamos
teisinés pagalbos administravimo mechanizmas turi biiti organizuojamas taip,
kad Sia pagalba administruojanti institucija biity visiskai nepriklausoma nuo
valstybinés valdzios ir valdymo institucijy.

4. Valstybés garantuojamos teisinés pagalbos sistemos veiksmingumas
priklauso nuo to, kokie subjektai itraukiami i §ios pagalbos organizavimo si-
stema, ir tinkamo jgalinimy tarp jy paskirstymo. Siekiant uZztikrinti teisminés
gynybos prieinamuma, igalinimai tarp $iy subjekty turi biiti paskirstyti taip, kad
visa sistemos veikla buty orientuota | kiekviena individualy asmenj, siekiantj
gauti valstybés garantuojama teising pagalba konkrecioje byloje, ir buity iSveng-
ta teisinés pagalbos teikéju veiklos principu pazeidimy.

5. Valstybés garantuojamos teisinés pagalbos teikimas Lietuvoje, kaip ir
daugelyje jurisdikcijy, organizuojamas taikant prireikus §ia pagalba teikianciy
privaciy advokaty modelj ir nuolat §ig pagalba teikianéiy — etatiniy advokaty
modelj.

Pagrindiniu kriterijumi, salygojanciu valstybés garantuojamos teisinés pa-
galbos modelio pasirinkima, laikytinas teisminés gynybos prieinamumo uztik-
rinimas. Papildomi kriterijai, kuriy visuma turéty salygoti modelio pasirinkima
konkrecioje valstybéje, yra ekonomiskumas, racionalus iSlaidy planavimas ir
apskaita, visuomenés pasitikéjimas, teisiniy paslauguy kokybeés uztikrinimas,
bendradarbiavimas su teisinés pagalbos teikéju savivaldos institucijomis.
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6. Advokato pagalbos teikiant valstybés garantuojama teising pagalba su-
teikimas savaime nereiskia teisminés gynybos prieinamumo uztikrinimo, tokia
pagalba turi biiti kokybiSka. Esminiais veiksniais, sudaranciais prielaidas uztik-
rinti teisinés pagalbos kokybe, pripazintini: tinkami advokato profesijai keliami
reikalavimai ir veiksmingas teisinés pagalbos teikimo proceso kokybés verti-
nimo mechanizmas.

Teikiamos teisinés pagalbos kokybei didelg reik§me turi ir Sios pagalbos
teikimo modelis. Taikant etatiniy advokaty teisinés pagalbos teikimo modelj,
teisinés pagalbos teikéjai néra skatinami siekti aukstesnés teisinés pagalbos
kokybés.

7. Turtinés padéties lygio valstybés garantuojamai teisinei pagalbai gauti
nustatymas patvirtina tik asmens turtinés padéties atitikima in foto teisés akty
nustatytam lygiui, o ne §ios pagalbos poreiki konkreciu atveju. Siekiant uztik-
rinti teisminés gynybos prieinamuma, valstybés garantuojamos teisinés pagal-
bos suteikima turi lemti ne asmens turtinés padéties atitikimas teisés akty nusta-
tytam turtinés padéties lygiui, o ivertinimas, ar asmuo pajégus pakelti bylinéji-
mosi iSlaidy nasta konkrecioje nagrinéjamoje byloje. Todél pagrindas suteikti
valstybés garantuojama teising pagalba konkrecioje civilinéje byloje turi buti ne
tik atitikimo teisés aktais apibréztam fiksuotam asmens pajamy ir turto lygiui
nustatymas, bet ir ,,teisingumo interesai‘.

Ar konkrecioje byloje teisingumo interesai reikalauja uztikrinti valstybés
garantuojama teising pagalba, parodo asmens pajamy ir turtinés padéties, byli-
néjimosi islaidy konkrecioje byloje, bylos sudétingumo, asmeniniy suinteresuo-
to asmens savybiy, bylos rezultaty itakos ir reikSmingumo asmens interesams,
kity, galin¢iy lemti Sios pagalbos poreikj, aplinkybiy visumos jvertinimas.

8. Pagal pobiidj bei taikymo specifika i$skirtini Sie privalumy kriterijai,
kuriuos nustacius valstybés garantuojama teisiné pagalba gali biiti nesuteikia-
ma: 1) bylos perspektyvumo; 2) valstybés islaidy ir bylos rezultato adekvatu-
mo; 3) draudimo piktnaudziauti arba ,,protingo asmens®; 4) vieSojo intereso.
Kiti valstybés garantuojamos teisinés pagalbos jstatyme iSvardinti Sios pagalbos
neteikimo atvejai laikytini tik aplinkybémis, kurios gali patvirtinti vieno ar kito
kriterijaus egzistavima. [statyme netikslinga numatyti baigtinio tokiy aplinky-
biy saraso, kadangi kriterijaus, esancio pagrindu atsisakyti suteikti aptariama
pagalba, konstatavimui gali turéti reikSmés ne tik jstatyme nurodytos, bet ir
kitos aplinkybés.

9. Atstovavimo santykiams teikiant valstybés garantuojama antring teising
pagalba turéty buti taikomi savanoriskojo atstovavimo principai. Valstybes
garantuojamos teisinés pagalbos tarnyba néra nei vidinio, nei iSorinio atstova-
vimo teisinio santykio, susiklostancio teikiant valstybés garantuojama antring
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teising pagalba civilinése bylose, subjektas, todél Tarnyby sprendimas negali
buti laikomas pavedimu suteikti antring teising pagalba bei jgalinimus patvirti-
nan¢iu dokumentu. Ribojimai valstybés garantuojama teising pagalba gaunan-
¢iam asmeniui laisvai pasirinkti teisinés pagalbos teikéja ir perduoti jgalinimus
yra nesuderinami su veiksnaus asmens atstovavimo civilinése bylose prigimti-
mi. Advokato paskyrimo teikti valstybés garantuojama teising pagalba proceda-
ra, i§ jos iSeliminuojant paties advokato dalyvavima ir administracinius igali-
nimus turinéiam subjektui numatant teis¢ spresti apie advokato galimybes teikti
teising pagalba konkrecioje byloje, nesuderinami su advokaty veiklos princi-
pais, skirtais tinkamo tokios pagalbos teikéju funkciju vykdymo uztikrinimui.
10. Valstybés garantuojamos teisinés pagalbos jstatymo nuostatos, regla-
mentuojancios bylingjimosi i§laidy riisis, nuo kuriy mokéjimo aptariama pagal-
ba gaunantys asmenys yra atleidZiami, stokoja sistemiskumo ir nuoseklumo.
Atleidimo nuo $iy i$laidy mokéjimo ir ju apmokéjimo, taip pat priteisimo ir
paskirstymo tvarkos nebuvimas, nesuderinamas su racionaliu valstybés 1ésy
naudojimu ir ekonomiskai pagristo ginco dalyviy elgesio skatinimu bei lemia
teisés 1 bylinéjimosi iSlaidy apmokéjima realizavimo apimties neapibréztuma.

Atsizvelgiant | 1-10 iSvadas, disertacinio darbo tyrimo pagrindu Lietuvos
istatymy leidéjui teikiami Sie pasitilymai valstybés garantuojamos teisinés pa-
galbos organizavimo ir skyrimo tobulinimo klausimais:

1. LR CPK itvirtinti procesines garantijas, uztikrinanc¢ias valstybés garan-
tuojamos teisinés pagalbos suteikima arba jos teikimo nutraukima tais atvejais,
kai tai yra biitina teisingumo interesais. Sio kriterijaus taikyma priskirti civiling
byla, kurioje prasoma suteikti valstybés garantuojama teising pagalba, nagriné-
jancio teismo kompetencijai.

2. Panaikinti Valstybés garantuojamos teisinés pagalbos tarnyboms antri-
nés teisinés pagalbos teikimo organizavimo, Sios pagalbos teikimo kontrolés,
Sig pagalba teikianciy advokaty atrankos bei paskyrimo teikti pagalba funkcijas
ir perduoti jas Lietuvos advokaturai. Tarnyby kompetencijai palikti spresti tik
pareiskéjy turtinés padéties nustatymo ir atlyginimo uz suteikta antring teising
pagalba teisés aktais nustatyta tvarka iSmokeéjimo, statistiniy duomeny kaupimo
ir apdorojimo, biudzeto planavimo, visuomenés informavimo bei panaSius su
valstybés garantuojamos teisinés pagalbos teikimo organizavimu nesusijusius
klausimus.

3. Atsisakyti nuolat valstybés garantuojama teising pagalba teikianciy ad-
vokaty modelio, nes jis yra finansiskai nepagristas, taip pat toks teisinés pagal-
bos teikéju (advokaty) veiklos organizavimas néra suderinamas su ju veikla
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reglamentuojanciy teisés akty principais bei neskatina siekti geresnés teisinés
pagalbos kokybés.

4. Panaikinti Valstybés garantuojamos teisinés pagalbos jstatymo nuosta-
tas, numatancias Valstybés garantuojamos teisinés pagalbos tarnyboms teis¢
spresti konkretaus advokato parinkimo teisinés pagalbos teikimui klausimus,
valstybés garantuojama teising pagalba gaunantiems asmenims numatyti teis¢
patiems pasirinkti jy interesus atstovausiant] advokata, o kai to jie patys nei-
stengia padaryti, advokato parinkimo klausimo sprendima perduoti advokaty
savivaldos institucijai.

5. Numatyti, kad igalinimus patvirtinan¢iu dokumentu teikiant valstybés
garantuojama teising pagalba yra raSytiné advokato ir $ig pagalba gaunancio
asmens sutartis ar jos iSraSas, o Tarnybos priimamas sprendimas yra pareiskéjo
atitikima statyme nustatytam turtinés padéties kriterijui, jo atleidima nuo byli-
néjimosi iSlaidy ir advokatui apmokéjima uz suteikta teising pagalba patvirti-
nantis dokumentas.

6. Visas bylingjimosi i$laidy riisis, nuo kuriy mokéjimo asmenys yra atlei-
dziami, ir kurios sudaro valstybés garantuojamos teisinés pagalbos iSlaidas,
siiloma iSvardinti toje pacioje teisés normoje, nes bylingjimosi iSlaidy, nuo
kuriy mokéjimo suinteresuoti asmenys yra atleidziami, sutampa su valstybés
patiriamomis i§laidomis tokiai pagalbai apmokéti. Todél Valstybés garantuo-
jamos teisinés pagalbos istatyme visiSkai netikslinga atskirai reglamentuoti
valstybés teisinés pagalbos iSlaidas ir i§laidas, nuo kuriy $ia pagalba gaunantys
asmenys, yra atleidziami.

7. Numatyti, kad bylingjimosi i$laidomis, nuo kuriy valstybés garantuoja-
ma teising pagalba gaunantys asmenys yra atleidziami, ir kurias patiria valsty-
bé, yra ir valstybés garantuojamos teisinés pagalbos administravimo islaidos.

8. Teisés aktais reglamentuoti kiekvienos bylinéjimosi islaidy rasies, nuo
kurios mokéjimo yra atleidziami valstybés garantuojama teising pagalba gau-
nantys asmenys, apskaiciavimo, apmokeéjimo bei atlyginimo salygas ir tvarka.

9. Sukurti vieninga pirminés ir antrinés teisinés pagalbos mechanizma,
numatant, kad pirming teising pagalba suteikes teisinés pagalbos teikéjas toliau
teikty ir antring teising pagalba. Pirming teising pagalba tikslinga perduoti teikti
advokatams, nes tai padéty pasalinti ir interesy konfliktus bei abejones dél Sios
sistemos skaidrumo tais atvejais, kai teisiné pagalba reikalinga siekiant ginti
paZeistas ar gin¢ijamas asmeny teises ar teisétus interesus dél administraciniy
subjekty veiksmy.
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