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Audrius Skaistys

JURIDICAL OATH INSTITUTION AND ITS SOCIAL
SIGNIFICANCE

Summary

The subject matter of the research and its relevance

The subject matter. In the present paper one of the inter-branch law
institutes namely — the oath is being under discussion. The treatment of the
problem embraces the development of law from time honored stages up to the
present state. Within the period the law terms has changed considerately and
the process is still in progress, especially in the sphere of the implementation of
its functions. In the given paper the objects of research are the historical and
native Lithuanian sources; i.e. the norms of national, international legal acts
and the acts of other states in which the oath institution is called upon, as well
as the Lithuanian law doctrine dealing with this problem.

The general approach to the research of the juridical Oath Institution and
its social significance has a long standing tradition in Lithuania. The cognition
of the concept of the oath is an organic element of the law doctrine, as an
integral formation, however has never yet received a deeper research either in
legal norms or in theory. The given paper is an attempt to reveal the juridical
and social essence of the oath, its evolution and transformation into a really
meaningful juridical regulation of values and its fitting functions. It ought to be
a concentration of the fundamental values stated in the Constitution and at the
same time — an instrument of the assurance of their implementation. Rephrasing
prof. A. Vaisvila ,,when explaining law (in this case — law as a concentrated
expression of law) it is not sufficient to state that law (in this case — the oath
[singled out by the researcher] as a rule of behaviour (a matter of form). It is
important to reveal its essence, i.e. its correlation with social interests, whose
expression this particular rule of behaviour is*.

The expression of the rules of behaviour functioned by word of mouth
before the written law emerged. Nevertheless, it preserved essential features for
its successful implantation. These features arouse more than one conceptual
doctrine question the answer to which has become a permanent law scientific
research problem.

Thus, the primary theoretical problem of the given paper is the analysis of
the main oath features and its correlation with the social environment, the
localization of the oath in the law system and finally the formulating of the
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definition. Further on, it is an attempt to reveal the significance of the values
guarded by the oath, and to try to prove that the two factors are mutually
supportive interdependent. At the same time the aim is to show that between
the undertaken commitments — the efficiency and the oath institution there is an
organic bilateral relationship. It is quite evident that the current situation in the
state does not provide prerequisites to state de facto that the oath institution is
omnipotent. This encourages not only looking deeper into the content of the
oath institution but also searching for new means to ensure the efficiency of the
analyzed institution.

The attempt to work out objective and rational means of eliminating the
above stated drawbacks encouraged to abstract the following theoretical
problems: social context and the necessity to form a relationship regulating
organ, i. e. the Institute of the Oath. The Institute’s function is the application
of formal and content criteria, the sufficiency of legal reglamentation and
Institute supervision (control) efficiency and sufficiency in Lithuanian law.

The relevance of the research. The relevance has been determined by
several sound reasons. By the end of the 20™ century, as a result of social
changes in Lithuania, all law systems underwent an essential restructuring. The
objective outcome was the fact that Lithuanian law systems were integrated
into Romanic-Germanic law family and the Oath as an institution was reborn in
the law. In deciding the relations between individuals and their community,
between individuals and the state, it was imperative to find the optimal
solutions searching for the best ways out between the priority of social laws and
individual striving for liberty. It was imperative to conform the interests of
generating the dynamic law system and the individual. This challenging process
brought out generating a very dynamic social problems regulation instrument.

1)_The loopholes in the implementation of the Oath institution theory.
When realizing the Oath institution doctrine we observe that by far too little
attention is given to the analysis of the concept of the oath. Being ignorant of
the significance of the object (the oath in this case) there is no sense and
opportunities to discuss the social aspects and implementation problems of the
institution itself. Thus, one of the factors of the relevance of the paper is to
attempt to fill in the gaps in the sphere of the concept of the oath.

2)_The significance of social relations. In the jurisprudence in Lithuania
the category of the oath is used fairly frequently. One can observe it in
scientific books as well as in law application acts, still the social context of the
Oath and the rapport with the oath itself remains open.

The importance of fundamental law science, i. e. the history and theory of
law is indisputable. Thus, the identification of public law related to the Oath
institute, regulating social relations ought to enable to formulate a scientific

4




attitude towards contemporary problems in law. In the European Court of Law
of Human Rights the case of Paksas vs. Lithuania was recently heard (case No.
34932/04). It very clearly showed the level on which the social relations,
related to the Oath institution, are being arbitrated. This kind of verdict
implementation is particularly acute for Lithuanian law system. That is why, in
this paper, possible law generating changes concerning human rights are being
analyzed and coordinated with the European jurisprudence.

3)_Drawbacks of the regulation of the Oath institution. The present
juridical the Oath institute regulating is not integral. Law acts do not define the
consecutive and effective mechanism for verdict implementation. The paper
emphatically points out the necessity to discover the relations between the Oath
and the other law institutes, so as to be able to establish the interdependence
which, in its turn, ought to determine a more effective application of law and
the realization of the state aims.

The survey of the problem under study and the assessment

It should be noted that so far there have not been any complex law
investigations. There are several publications by the author of this paper. In
them the author analyzes the juridical and historical aspects of the Oath,
whereas other researchers devote their papers to the separate aspects of the
Oath, such as the memorial of the Lithuanian language or concentrate on
fragmentary research of its historical or law problematic aspects.

In the given paper the attention to oath in different epochs is dissimilar,
due to the fact that the written heritage at some historical periods was rather
poor. Besides, the number of researchers was regretfully small. More than that
— this institute has never been investigated from the law point of view. The only
scientists analyzing it purposefully were philologists and their works were
valuable sources. Oaths as linguistics monuments are studied in the entire
world. One of such researchers is M. Stain-Wilkeshuis. The researchers of the
Lithuanian language present rather significant oath texts, which need to be
seriously analyzed from the point of law. An example serving as a good
example is is an article by D. Burba: “Five unpublished GDL of 17" — 18"
century oaths”. The texts of oaths are analyzed in the article by A.Markevicius:
“Ukmergé Court of Law 17" century Lithuanian oaths and their wording in
comparison to the current subdialect around Sirvintai”. Z. Kiaupa in the article
“Manuscript Miscellania from the Past. The Lithuanian oath from the middle of
the 18™ century“. The author presents one more specimen of a law oath formula
clearly illustrating the sphere of the application of oaths. Of late, humanitarians
are showing an active interest seeking to find out the origins in Antique Greece.



It is seen in prof. A. Sommerstain and J.Fletcher monography published in
2007: “Horkos: the Oaths in Greek Society”.

Out of all alternative law subsystems existing in Lithuania till the 18"
century most attention has so far been given to the aristocratic Lithuanian State
Law. The main representative of international significance in the territory was
the gentry and it codified the public law. At that period the Statutes of
Lithuania were drawn and, judging by their jurisprudence techniques, were
among the most advanced contemporary European Codes of Law. That is why
the doctorate thesis by R. Kazlauskiené is especially important for the present
research. The title reads, “Public Law in the Statutes of Lithuania and its
residual value for the modern law system of Lithuania”. “The Estimable
History and Law System of the Great Dukedom of Lithuania” has always been
the source of national pride having inspired patriots in 1794, in 1821, in 1863,
and even the insurgents in 1941 as well as the fighters for the independence of
their own country in the beginning of the 20™ century.

The principal flaw of the studies of public law in Lithuania, carried out up
to 1990 in the withdrawal from the Western law tradition, are undoubtedly due
to ideological reasons. The return to the Western Law Tradition during the last
two decades has considerably helped solve not only crucial problems in the
evolution of the legal State Law but has also lead to a satisfactory solving of
minor issues. One of the most characteristic examples is J. Machovenko
comparison between two institutes concerning similar law systems. The
comparison was carried out juxtaposing the law systems of Lithuania and the
West. Beliackin’s share is also notable. His sphere was the substantiation of the
necessity to establish the institution of Sworn Jury. This general research of the
Oath Institute has been continuing associative oath phenomenon analysis and
brings us ever closer to the Western law Tradition, the substantiation and the
continuation in the law of Lithuania today.

The present research has made use of the works by foreign and home law
specialists, historians and philologists: N. Vélius, R. C. Rovelis, P. Pakarklis,
A. Bumblauskas, V. Raudelitinas, A. Baliulis and R. Firkovicius, K. Avizonis,
J. Jurginis, T. Baranauskiené, A. Masiulis and B. Masiulis, Z. Svinskis,
G. Beresnevidius, A. Sapoka, H. Hatenhaueris, A. Vai$vila, V. Sinkevicius,
J. Zilys, M. Maksimaitis, Z. Zinkevi¢ius and others.

It is noteworthy that none of those above named scientists like the ones
mentioned previously ever analyzed the Oath as a juridical institution. But
while describing the history of the Lithuanian language, the history of
Lithuania and its law history, the history of European law systems, the institute
of citizenship, the family institute, the dispersal of justice, the constitutional
structure of the governments and their inner working relations, the rights of the
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high state officials and their duties, etc., simultaneously analyzed the institutes
of oath and occasionally presented examples of the oaths.

One of the most profitable and accessible ways to obtain the necessary
data for the given research is to follow the systematically collected and
published information by other researchers. In this respect outstanding
documents by laws’ historian V. Raudelitinas ought to be mentioned. In his
work he presents the systemized Court of Laws books in the regions of Birzai
and Zagaré. Another significant source, in which the oaths comparisons of
Lithuania and other European States are especially valuable for the research at
hand, is the work by H. Hatenhauer “The History of European Law” vol. 1.
This book offers very useful information explaining the origins of the oath and
its purpose. One of the tasks of the present paper has been to relate the elements
of both origins and purpose with the history of Lithuania’s past. There is
important information in H. Hatenhauer’s book concerning the family institute.
It is imperative to mention some Lithuanian scientists such as K. Meilius and
G. Sagatys, L. V. Papirtis, and 1. Kudinaviéiiit¢ — Michailoviené who analyzed
the juridical relations between the state and church, but regretfully did not
single out the marriage oath as an object deserving a separate analysis.

Official and other kinds of oaths are published in Lithuanian Metrics,
(Public Affairs Book No. 530), prepared by D. Baronas and L. Jovaisa. The
main part of the book contains the documents of 1566 to 1572, but there are
also some early ones reaching as far back as the beginning of the 16™ century
and some later materials belonging to the 17" century. The distinguishing
feature of this book is the abundance of oaths and their formula. The 35 oaths
in Latin and Polish have been translated into Lithuanian by R. J. Apanavicius —
Master of Classical Philology in Vilnius University. He has also translated
seven oaths applied in Kédainiai in the 17" century. The documents are stored
into the Vilnius university library manuscript department (F4 - (A216) 17078,
17079). A. Vaisvila has prepared the study of oaths presented for publication
concerning their states and rights in Siluva region from the 16" to 20" century.
In the manuscript two more oaths applied to the certification of juridical facts,
have been found. All these oaths are brought to public notice in Lithuania for
the first time and are constituent part of this research.

So far the institute of National Guards Oath and its social significance
have never been studied. In present paper it is juxtaposed with the oath of a
serviceman (the defender of the country) and is extensively explained relating it
to the social interest and to the necessity of the establishment such as institute
and the further development of the positive law from the day of its
establishment up to now. The analysis of the National Guards member oath has
not been a random choice. This oath, its functional mission is very closely
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connected with that of a serviceman but differently its realization was never
interrupted even during the 50 years long soviet occupation. The servicemen
gave a different obligatory oath to the occupants. Keeping to that oath never
actually stopped: during the fight for the freedom of Lithuania (1944 to 1953),
its revival in the USA (in 1954 National Guard in exile was organized) and
during the national rebirth movement (1989) in Lithuania, National Guards oath
came to being in 1919 and has been undergoing evolutionary processes since.
The modal of its evolution is particularly important for disclosing the social
interest it possesses. The facts for the research were taken from the materials by
historian A. Liekis from the historical research of the National Guards.

The implementation of the Oath institute is also reflected in the
jurisdiction of the Lithuanian Constitution. The problems, concerning this oath,
have been discussed in the Constitutional Court of Law of the Lithuanian
Republic (further on — Constitutional Court of Law). Three times Constitutional
Court of Law analyzed and pronounced its conclusions concerning the
problems related to the oath (in 1993-10-01, in 1998-10-10, in 1999-05-11).
The institute of Oath and its relations with such problems as citizenship,
elections, impeachment and the like were extensively discussed in the
Constitutional Court of Law jurisprudence in which the official Oath
constitutional doctrine is being formulated (in 1998, in 2000, in 2003, in 2004,
in 2010). All these instances are extensively analyzed in the given paper with
the view of revealing the place of the constitutional Oath in the law system of
Lithuania and ensuring its effective implementation.

The aim and tasks of the paper

The main task is to reveal the concept of the Oath (its features, context,
kinds, tasks and functions) and clarify the situation of whether the existing
jurisprudence means fulfill its essential function sufficiently well. Explicitly
clarifying this task, it should be noted, that aspiration is to formulate theoretical
foundations and establish an effective system controlling the measures of the
responsibility for the infringement or violation of the oath. It would be also
desirable to ensure the conditions for the demand to the society to control the
government officials reminding them to observe the implementation of the
aspirations of the state, increasing the social dialogue and mutual confidence.

The ample content of the oath embraces all social context what
predetermined the establishment of this institute. Thus, one of the primary aims
of this research is to return to the roots of the Oath, to settle its essence its
values and orientation.



Other aims of the research

1. To identify the place of the Oath in the law system, to formulate the
main characteristic features, to generate the legal concept of this Law Category
and disassociate it from the institute of ceremonial promises and pledges.

2. To determine and survey all kinds of oaths: juridical, marriage, etc.
and make their retrospective historic analysis.

3. To reveal the Oath mission and its functions.

4. To thoroughly examine the procedural and theoretical problems in the
cases of the infringement of the Oath.

5. To thoroughly examine the role of the oaths in different historical
epochs and their contemporary mission in various contexts.

The research hypotheses

The research is based on the following hypotheses:

1. In the theory of Law there exists no exactly worded conception of the
Oath and its mission.

2. The regulation of social relations, realized by the Oath institution, is
not overeffective.

3. The Trial Jury institute for a time achieved a rather prominent place as
a separate element of jurisprudence. But its mission lacked the definition of its
limits and it never acquired the institutional expression.

The research methodology

The research was based on the methods of scientific analysis such as:
systemic analysis, abstraction, generalization, historical comparison and
juxtaposition. Besides, the empirical semantic method was also helpful
especially in the linguistic analysis of the documentary oaths analysis.

Systemic analysis method helped analyze the problems in which it was
imperative to discover the interdependent relations between the social context
and the Oath institute. The aim of the application of this method was to
systematically examine the institute of Oath in Lithuania. The application of
this method was helpful not only in defining the problems of the
implementation of this institute, but also in trying to eliminate those problems.

Applying the method of abstraction enabled the author to separate the
different features of the oath.

The method of Generalization synthesized those features and was
instrumental in formulating a universal definition of the Oath. Besides,
different kinds of oaths acquired separate concrete specific properties in
accordance with their aims, functions and the spheres of their application. They
also acquired definitions adequate for every separate kind.




The Historical-comparative method enabled to accomplish the
retrospective analysis of the Oath development. It presented opportunities to
find out the origins of the institute itself and the evolution of its development in
the context of historical dialectics. The following of the genesis evolution
presented excellent opportunities to appreciate the impact of the Oath, its
importance and spheres of application in the course of human history.

The juxtaposition gave an opportunity to dwell upon the phenomenon in
the cases when an oath given to a foreign country is to be annulled or when the
representatives of the state and government officials disclaim the oath. The
problem arises whether such a perjurer could be impeached or demanded to be
otherwise punished for the lack of juridical responsibility. This problem, in its
turn, presented an opportunity to define the juridical imperfections and suggest
possible ways out.

The empirical semantic method was of great importance in explaining not
only the legal norms (117 oaths and pledges) but it also enabled to go deep into
the jurisprudence of the verdict of the European Court of law of human rights,
dated in 2011-01-06, the verdicts of the Constitutional Court of Law (8 verdicts
and 2 conclusions), the resolutions of the Supreme Administrative court of Law
(2 resolutions and 1 verdict) in connection with separate aspects of the Oath.
While analyzing, the application of this method, the main elements of the of the
oaths’ wording have been analyzed, namely the grammatical, syntactical and
other rules of the languages. It ought to be noticed that a specific feature of this
analysis was the fact that the documents had been published in English,
Russian, Polish and Latin.

The methods of documentary analysis to reveal the juridical norms content
embraced the classical as well as the formalized ways. They contributed to the
revealing of a certain evolution in the Oath institution. The teleological method
was oriented towards aims of the juridical norms regulating the oaths.

The Scientific Novelty of the paper

The novelty of the research can be observed in its essential statements:

1. The complex analysis of the jurisprudence. It is noteworthy that the
oath as a separate judiciary institution in the history of Lithuanian law has
never been complexically analyzed in the history of Lithuania. It has been dealt
with in the works of individual authors who did not treat it as a homogeneous
sum total but only fragmentarily. At present we do not have any scientists
investigating the institution of the Oath, its mission and effectiveness. It is
evident that it is not enough to rely on the existing institutions if we wish to
eliminate the imperfections in the sphere of tis juridical regulation and
realization. The legal investigation of the oath as a separate institution has been
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undertaken for the first time. Up to the present time the oath was analyzed from
the historical or linguistic points of view. The novelty of the present paper also
emerges from the fact that the documentary materials themselves are being
dealt with, though in the majority these are fragmentary and the extracted
information is scanty. The author’s aim was to build up the entity of this written
heritage and to put it into a meaningful shape.

2. The originality of ideas

2.1. A newly formed concept of the institute. While analyzing the notion
of the Oath it became clear that the spectrum of the oaths in different countries,
including Lithuania, has been scanty. It was also evident that in the course of
the development of this institute the concept of the oath was undergoing
changes. That is why, as one of the results of the investigation, was the singling
out of the most typical properties of the oaths in different historical epochs. The
final outcome was the forming of the adequate definitions of the oaths of the
periods.

2.2. The new subjects for the investigation employing new sources. The
fundamental sources for the research were the scientific analytical documents
presenting the different historical epochs, their law history and linguistic works.
The essential feature of the given paper was an attempt to delve deep into the
theme that has never been seriously discussed in the scientific juridical
discourse, keeping in mind the mission of the Oath, its historical evolution, the
assessment of the social context, the legal state of the Jury, and the foundations
of its implementation.

2.3. A new qualitative approach to the social control of the Jury. The
necessity to analyze the stated problems was prompted by the demands to be
convinced of the reality of Law and its effectiveness, the necessity to include a
personal factor which for quite a time had been neglected, whereas the
objective factors dominated. The given research attempts to offer a progressive
attitude towards the Oath institution, as a significant social instrument for
controlling state officials.

Arguments for the defense of the dissertation conclusions

1. The Oath is an interbranch institution safeguarding its constituents —
definite values expressis verbis consolidated in international documents
defining Human Rights in Lithuanian Constitution and Laws ensuring its
implementation and security. The social role of the juridical Oath institute is the
feedback between the society and Jury imperative for the successive
implementation of the Oath safeguarding values in juridical relations. The
essence of the impact of the Oath is the dominating system of values observed
in the society.
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2. The legal significance of swearing an oath presupposes some
requirements of objective and subjective traits of the swearer himself. The taker
of the Oath is not only supposed to understand the significance of his
obligations but to follow them thus realizing his social commitments.

3. The social role of taking an oath is closely linked with the effective
institutional and disciplinary means system oriented towards its states
autonomous from state administration. The violation of the Oath fact ought to
be established by an independent institution i.e. Constitutional Court of Law,
Chief Official Ethics Commission, The Central Electoral Commission,
Supervisory body of Professional Ethics, Court of Honor or some other non-
judiciary institution or a fully authorized person obtaining all the necessary
materials, obligatory for the process capable of enabling to make the objective
decision.

4. Before the final partition of Lithuania and Poland state (Ze&pospolita)
and the occupation of Lithuania in 1795 there was no motive of independence
and freedom as neither freedom nor political independence were problems at
the time. This motive sprang up when these two values at the state level were
lost.

5. The inner self-determination to loyally devote oneself to Law is a
means for building a Law observing state. These important Oaths, presupposing
the supremacy of Law came into being after several centuries first being
consolidated in constitutional tradition, later on in the modern forms of
expression, i.e. constitutions, legislation and other acts of Law.

6. The social effectiveness of the Oath would increase if it were
classified into separate kinds: minor offence and outrage or infringement.

The importance of the research

The research, apart from its theoretical interest, is of some practical value.
The analysis of various legal institutions and their historical development, the
publication of the conclusions, form our juridical, and social upbringing. The
aim of this paper is to analyze and show that time honored legal forms have
remained up to our times and they can enrich the notion of contemporary laws.
The Oath Institution had been undeservedly removed from social relations but
at present it is again securing a due place in Lithuania’s Law acts and the
loyalty to the sworn oath is an imperative on the constitutional level. In the
preamble of the state Constitution it is stated that the succession of the juridical
system of Lithuania is based on the Lithuania’s Statutes and its Constitutions.
This turn back to the past is necessary as it is imperative to revive and
strengthen the sadly declined social confidence. R. Putnam in his research
revealed the role of social confidence influence for the effectiveness of

12



democracy development. Thus, it is possible to maintain that the state of social
confidence determines the further increase or decrease of the effectiveness of
the development of economics and democracy in Lithuania. F. Fukuyama lays a
special stress on the growth of economics. The further development of
democracy is essentially important for the strengthening of the members of the
community (population) confidence in state institutions and its officials. Social
confidence is based on the close relations between the nation and the
democratic government the symbol of which is the feedback. The Oath is a
rather effective mean to guarantee this relationship. That is why it is so
important to expand the sphere of its application and strengthen the functioning
opportunities of this institute.

Scientific debates concerning the Oath per se do not cause any juridical
problems, but can be valuable in the setting up of practical jurisprudence.

The research has revealed the imperfections and inexactness in the Law
regulations at the same time suggesting ways and means of their removal what,
in its turn, offers conceptual principles for perfecting the legal norms.

The structure of the Dissertation

The structure of the research conforms to research logics. It has been set
by the stated aims and tasks. It consists of the Introduction, three research parts
and the conclusions based on the basis of the research. At the end there is
bibliography list the appendices and the list of author’s publications.

The enunciation part embraces three sections. The first section includes
origin, development and conception of the Oath as a category of the customary
Law and is restricted to the theoretical analysis, the determining of causes
leading to the necessity of establishing the Oath institute, and the genesis of this
institute. In this section the development of the Oath institute following
customary Law, its social impact, religious and ethic arguments ensuring the
effectiveness of the oath are discussed.

In this section the ethimology of the word ,,Priesaika“ [Oath] is discussed
and the place of the oath in the practice of the Balts culture and religion is
established. The organized discipline and unity needs called forth the necessity
of the oath which could strengthen the sense of responsibility to the
community, side by side with the individual religious consciousness especially
so that the institutes of sacrifice and curse were in use.

In this section the features between the processional and material sides of
the oath are abstracted as well.

1. Typical of the processional side of the oath:

a. the person swearing the oath (man and gods (God), man and man,
people and community, tribe and tribe, state and state);
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b. witnesses (people and gods (God), to whom or in whose presence the
oath is sworn);

c. Holly objects or important properties of objects (such as: a tree — an
oak, a lime tree, a crooked staff , krivilé™ as a sign to gather together, a cross,
the Bible, the properties of steel or stone for their weight and hardness, etc.);

d. the ritual — processional actions;

e. A sacrifice to gods (God): the transference of apart of one’s property
(the ceremony of sacrifice). Later in history it was changed into the Eucharist
sacrifice;

f.  The place of sacrifice (under a tree — an oak or a lime tree, oak groves,
holy spots, alka hills ,,alkakalniai®, a church, a market place or any other public
place);

2. Typical of the material side of the oath:

g. Wording — the content (the uttered or later written power of word was
undeniable and irrevocable);

h. The values as a subject of the oath (discipline, unity, justice, fidelity,
loyalty, freedom, truth, etc.);

i.  Values by which the oath is taken (life, honor, health, the prolongation
of the kin or tribe, freedom, etc.);

j.  The psychological attitude of the swearing person to those values (for
which the loyalty is sworn or by which the oath is taken).

All these facts enable the author to formulate the definitions of historical,
modern and other kinds of oaths.

In the second section, ,,the oath as the result of common and positive law
reciprocity, the increase of the power of Oath institute and expansion is
analyzed. This is related to the stages of the historical and juridical
development, the Baltic cultural inheritance and reciprocity with the processes
in other countries, i. e. Prussia, Poland, Russia, Germany, Austro-Hungary and
their influence to Lithuania. Exceptional attention in the Second part is given to
the oath as a category of the implementation of justice. Beginning with the
Prussian Code of law, drawn in 1340 which later on was elaborated in
Lithuanian Statutes and functioned in common with the Western law tradition
expanding into the means of the implementation of juridical acts, i.e. the Trial
Jury. After the analysis of the criteria for the selection of the sides to
communicate with in the sphere of laws, and finding out the nature of their
laws’ functions, a more precise title of the persons participating in the process
was agreed upon. They became sworn judges. Already in the First Statute of
Lithuania in the trials of violence and property, especially in the cases of land
property crimes, the role of these sworn jurymen was crucial. This proves that
in the Law of Lithuania there existed elements characteristic of the Sworn Jury.
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The four different Law oath kinds have been singled out: 1) the official’s of
Court, 2) the accusatory, 3) the esculpatory and 4) the suspended.

In the second part, as far as existing sources permitted, an attempt has
been made to chronologically survey the kinds of oaths and their texts, the
reasons for swearing and ceremonies, and besides, the impact of religion for
taking them in different epochs: the feudalism (absolute monarchy and
constitutional monarchy) and the aristocratic republic. In this part of the paper
the importance of the oath to the Holly Seat at the crowning ceremony of king
Mindaugas in 1253 and the relations of the Kingdom of Lithuania with the
Pope power received marked attention. In this part there is a survey of broken
or the deceitful oaths and their political consequences. Attention was given to
the oath text sworn to Pskov ,vecé“ by Knight Daumantas who deserted
Lithuania after the assassination of King Mindaugas in 1266 and who later
become the Knight of Pskov. And also the ceremony of the oath of the Grand
Duke of Lithuania Kestutis, to the King of Hungary Ludvic the Great. The
detailed description of this ceremony in the Cronicle of Dubnica enables us to
ascertain the Lithuanian ceremony of the oath ratifying the interstate peace
treaty. According to the cronicler this oath was sworn in Lithuanian, as was the
text the circumstances of this swearing and the consequences of the oath’s
violation. In the process of the research of the oaths and their texts it is fully
possible to work out the contemporary state structure, the system of dominating
values, the stage of the historical development of the state and the importance
of the oath at the particular stage of the statemanship or the main events.

In addition to this, it was possible to define the place of its Oath in the
governing of State officially swearing to the ruler as well as the Oath of the
ruler himself pacta conventa. This oath was meant to validate the treaty
between the gentry and the ruler, concerning the governing of the State. An
attempt has been made to clearly define the concept of the Oath as a legal
institution, emerging from the interaction of the common law and the positive
Law system. There also the functional differences of the Family Law
canonically concluded were analyzed. This detailed analysis permitted to
construct the juridical conception proving the Marital Oath to be an
independent kind of oath. The legal family relations based on the marital oath
are of social importance and they prove the social significance of the oath.

The research enunciation ends in part three “The Social Importance of the
Oath Institute in the Law System of Lithuania”. Its aim is to define the
importance of the Oath in reestablishing the statemanship of Lithuania and
amplifying it on national basis, strengthening the power of the democratic state
set up in 1918 following the tradition of constitutionalism and the jurisprudence
in the Constitutional Court of Law founded in 1993.
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Historically the Law history of Lithuania followed a natural evolutionary
tradition. That however cannot be said about the development of relations
concerning the institute of the Oath and the related social aspect. The sources
permit to draw the following conclusions. Oath had achieved a great
significance in the nation, was universally spread, and was applied during all
the periods in all aspects of human activity discussed in the presented paper.
During the years of Soviet occupation (1940-1990) the institute of Oath was in
fact completely eliminated from all spheres of public life apart from military.
Within the period of 50 years soldiers were the only group of young people
swearing an oath. Lithuanians were also forced to make an oath. Many,
refusing to swear such an oath, were repressed. Lithuanian guerillas, fighting
the occupants, kept the institute of Oath. The governing body of the guerillas
movement was legitimized as the Government of Lithuania. The National
Guards organization existed in exile in the USA, Canada, Australia, etc. And
they also took the Oath. In this part of the research the oath of a member of the
National Guards is analyzed as a model of military oath, since its origin in 1919
up to the present. Among all oaths of this period this oath stands out for the fact
that had continued uninterrupted throughout its existence. It has developed in a
natural way.

With the restitution of the independence the institute of the Oath has been
regaining its appropriate place in the legislature of Lithuania and in actual life.
At present, at the basis of the institute of Oath new juridical relations are
generated (in the Criminal Processes Code, Civil Processes Code, Law of Local
Self-Government, etc.). Nowadays there function different kinds of oaths: 1)
official (professional), 2) justice realization, 3) church, 4) others.

Judging by the length of their validity term oaths are divided into
terminable and non terminable. According to the content they are they are
either corroborative (asserting the fact) or promissory (guaranteeing the
behavior of the person’s actions in keeping to it).

The historically developed mission of the Oath is to publicly assume
obligations to guard human properties and values such as unity, freedom,
justice, honesty, morale, loyalty, etc. The person swearing an oath takes upon
himself the duty to guard and defend all that is important and of value for him
personally and others, all that is fundamental for the community and mutual
reliance.

The importance of the relations between social terms attached to the
juridical Oath institute is based on the provisions of the Constitution of the
Republic of Lithuania appointed to the state institutions to formulate the
responsibility for the state officials and the representatives of the State, in cases
of breaking their oath.
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The dynamic process of founding the Law System has caused certain
legislative imperfections and loopholes. It interfered with the conferment to the
Oath its primeval social role and grant its complete effectiveness. The
Dissertation suggests some concrete ways to improve the current situation.

The approbation of obtained results

The paper was approved by the Department of Law Philosophy and
History and by the Doctoral Studies Committee (April 21, 2011) of Mykolas
Romeris University (MRU). The Committee set the composition of the Law
Research Council of MRU and recommended to hear the public defence on the
23" of June 2011.

The materials of some parts of the research have been published in MRU
journal Jurisprudence presenting the scientific research data in 2004 and 2007.
At present an article concerning the mission of the National Guards Oath is
presented for publication in the MRU journal Social Science Studies.

The following conclusions and suggestions have been summed up after
an extensive analysis

1. The research of the concept of the Oath reveals the subjective and
objective factors, i. e. the necessity of the generation of the Oath and its
mission, developed due to the understanding of mutual responsibility and honor
of persons and their inmost feeling to behave according to the commitments.
This lead to the comprehension that those commitments secured the
implementation of values common to the whole community. The interests of
the Nation and State require that the expansion of the Oath end its effectiveness
should strengthen the relations between the nation and its representatives and
should secure the social control of the state, which, in its turn, will strengthen
the vitality of the nation and will further valuability of the State among
European and World nations.

2. The need of trustworthiness of the highest officials and judges, its
realization based on their self determination to serve Democracy and Justice
does not only guarantee them a definite social status and authorization, but also
determines responsibilities from abusing them. The oath is a very important
mechanism to control the person’s keeping to the publicly announced pledge to
be loyal to the superiority of Law and Democratic values.

3. Having assessed the results of the research we have attempted to
model the universal definition of the Oath:

The oath is a public conscious pledge pronounced of one’s own free will
to act precisively according to the actualized values, presupposed in the Act of
the given Oath standard, and the person is aware that for abusing the Oath he is
facing juridical and moral sanctions.
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4. The first oaths taken in Lithuania were based on the tradition and
customs and were a part of the old pagan religion of the Balts, as a means of
maintaining the social structure and order. The origin of the oath is linked with
a severe social discipline, the power based on the authority of gods, and the
integration of the community into achieving the aims of the communal laws of
survival, unity and the need to maintain traditional justice.

5. The Oath was a means of the State integration of Balts’ separate tribes,
linguacentrically united, and on this bases built up the Lithuanian State. It was
also instrumental not only in the reunification of Lithuania, but for the building
up the Great Dukedom of Lithuania integrating Slavic territories by vassal
oaths. With the spreading of Christianity, in its vocal and written forms, the
Oath became an integral attribute in consolidating the political power in the
community and a religious and juridical institute. In the course of history the
religious dominants of the Oath started to fade and it increasingly became more
a juridical institute, though the religious authority aspect has never been
relinquished up to present day.

6. The best known and most famous written sources in Lithuanian Law
present the importance of the Oath as the control agent among other institutes
implementing law and supporting its institutes up to the 19" century. The Oath
of that period was based on the authority of God and the customs. As there was
no preliminary research stage before hearing the case, Lithuanian Courts of
Law between the 14™ and 18™ centuries applied the oath as the most reliable
means of establishing the truth and determining the punishment in criminal and
civil cases. The Court of Law, taking into consideration the reputation of the
litigants, gave the right to one party to take the oath and thus legalized its right
to the justice. The party taking the oath did it together with its chosen persons
who made the decision — the Lithuanian variant of the Jury.

7. The research of this institute has revealed that the Oath, in use
formulae up to 1795 applied in the Great Dukedom of Lithuania, lacks the
motive of independence and freedom. These two values became acute and were
introduced into oaths after Lithuania lost its independence.

8. Taking into consideration the differences between constituent features
and aims in the official and marriage oaths it is possible to distinguish four
kinds of oaths’ juridical conceptions, characterizing their purpose, functions
and role:

8.1. Historical oath was religious, judging by its aims and arguments. It
was a free-will religious personal address to the gods (God) meant for the
mutual union for performing important actions, consciously assuming
obligations to show one’s gratitude to the gods (God) for their (its) protection
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according to the laws of ancestors. In the case of abusing the oath the person
could be doomed to curse or damnation.

8.2. Official oath is based upon consciousness (inner decision) and the
authority of God. It is a solemn pledge to secure the supremacy of Law, the
loyalty to the integrity of Lithuanian republic, to consciously serve for the
benefit of its people, and, to the best to one’s ability, to strengthen its freedom
and independence, to increase the confidence of the nation to the persons
governing the country, and asking God’s blessing for the implementation of
these objectives.

8.3.Judicial oath is a pledge made by inner decision based on God’s
authority to give evidence and tell only the truth. It is a means to realize the
supremacy of Law and justice asking God’s blessing in the realization of the
task.

8.4.Marriage oath is a based on two persons’ of different sex inner
decision and God’s authority, of their own free will, a pledge made to secure
love and fidelity as a unity of rights and duties in the family, which is the
foundation for forming a family union whose strategic aims are to strive for
marital happiness bearing children and bringing them up as honest people and
loyal citizens.

9. The highest state officials are loyal to their State only as long as their
loyalty and worthiness do not raise doubts. That is why they cannot be bound
with an oath or a pledge to foreign states or be their citizens. Persons bound to
foreign states, if they aspire to be elected or appointed to the highest State
institutions have to relinquish the oath and a given pledge sworn to the foreign
country according to the regulations of those states.

10. The fact of the offence violation or outrage of the Oath can be stated
after a fundamental comprehensive research. The outrage of the oath, judging
by its nature, embraces two more independent causes for the initiation of the
process of impeachment: 1) the outrage of the Constitution and 2) it reveals the
fact of a criminal act. Thus, the breach of the Oath is a more universal institute
and a total basis for the impeachment process.

The corroboration of the presented hypotheses

1. The revival of the tradition of the Oath institute and the securing of
Western juridical tradition in the newest Law acts in Lithuania testifies the fact,
that the Oath is a rather significant and effective instrument in the regulation of
contemporary community relations. The analysis of the oath of the National
Guards as a separate kind of oath related to the example of the official oath has
revealed that the Oath importance is increasing in Lithuania. The flaws of the
Oath institute regulation in the legal acts show that this institute does not fully
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carry out its functions. The occasional drawbacks do not belittle its importance
for Lithuanian Law and our life.

2. The research has revealed the fact that in Lithuania there existed the
Jury Court of Law. It was validated by the realization of the functional juridical
nature of the Sworn Jury. Due to the decreasing significance of the oath in the
Court processes this Court of Law did not receive an institutionalized
expression.

Suggestions:

1. The dividing of the Oath institute into two categories according to the
nature of the infringement. Into the breach and outrage cases, and link them
with the irreproachable reputation demands would offer more effective
conditions to apply the responsibility measures for those transgressions.

2. The imperative nature of the forms characteristic of the Oath institute
can be ascertained after setting in detail the institutional circumstances of the
breach, i.e. making up the system of the institutions and officials analyzing the
breach of the oath, a juridical mechanism for the legal breach, the total complex
of indications of the breach and the sanctions for the breach of the content of
the oath.

3. Seeking to strengthen the state and municipal government and to
instigate the realization of their initiatives as well as their personal
responsibility, it would be advisable to consolidate the Oath institute in
adequate acts for all state officials, municipal government directors, public
office workers, which possess state functions. There ought to be a legal system
of institutions effecting an efficient and independent control of how the person
in possession of governmental functions keeps to the oath.

4. Authentic, very clearly elucidated forms ought to be revived in
different forms of the Law (statutes, laws) particularly so, if the continuation of
the Law institutes legal relations, are regulated in them. In the instance of the
historical continuation of the oath of National Guards, or its solemn pledge, the
legal institute ought to be associated to the freedom of religious beliefs (as it is
in other instances of taking an oath). It is also important to eliminate the
provision referring to their years belonging to the organization when taking the
oath.

5. Taking the oath it is obligatory to conform the inner resolution to keep
to the requirements of the oath to a possible threat of legal sanctions when you
might break it.

6. In the wording of election laws there ought to be clearly stated: the
person “is not related with the oath or a pledge with a foreign state” and
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additional requirements ought to be formulated. The legislator using the law,
has to state what kind of pledges (by word, written, by agreeing to collaborate
secretly, filling in papers etc.) and possessing what kind of document (passport,
ID card or other card etc.) are incompatible with the status of a member of the
Parliament (Seimas) or for the Presidency.

7. Laws are needed to set a controlling institutional system permanently
observing the keeping of the oath takers and guard it from the political
interference in Local Self-Governance. A constituent part of this system might
be Chief Official Ethics Commission or (and) The Central Electoral
Commission. The final verdict would be pronounced by the Supreme
Administrative Court of Lithuania.
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Audrius Skaistys

TEISINIS PRIESAIKOS INSTITUTAS IR JO SOCIALINIS
VAIDMUO

Santrauka

Tyrimo objektas ir problemos aktualumas

Tyrimo objektas. Disertacijoje teisiniu poziliriu tiriamas vienas
tarpSakiniy teisés instituty — priesaika. Disertacijos tyrimas apima paprotinés ir
pozityviosios teisés raidos etapuose susiformavusius teisinius santykius,
atsirasdavusius ir tebeatsirandancius priesaikos instituto taikymo ir jo funkcijy
igyvendinimo srityse. Siame darbe nagrinéjami istoriniai, lituanistiniai $altiniai;
nacionaliniy, tarptautiniy ir kity valstybiy teisés akty normos,
reglamentuojancios priesaikos instituta, taip pat $ig tema nagrinéjanti Lietuvos
teisés doktrina.

Priesaikos teisinio instituto ir jo socialinio vaidmens tyrimas bendrgja
prasme — tai vieno i§ seniausiy ir gilias tradicijas Lietuvoje turincio teisinio
instituto tyrimas. Priesaikos sampratos (savokos) pazinimas yra organiska teisés
doktrinos, kaip vienalyc¢io darinio, dalis, taciau $io instituto prasmé ir reikSmé
teisés normose ir teorijoje (moksle) néra plagiau tyrinéta. Siuo tyrimu bandoma
atskleisti socialing teising priesaikos esme, jos evoliucijg ir virsma j tikrai talpy
(vertybiy ir atliekamy funkcijy poziiiriu) teisinj reguliatoriy, kuris laikytinas
Lietuvos  Respublikos  Konstitucijoje  jtvirtinty  pamatiniy  vertybiy
koncentracija, o kartu ir jy veiksnuma uztikrinan¢iu jrankiu. Perfrazuojant prof.
A. Vaisvila, ,,aiskinant teise¢ (Siuo atveju — priesaikq, kaip koncentruotq teisés
iSraiskq [i8skirta disertanto] <...>, neuztenka pasakyti, kad teisé (priesaika) yra
elgesio taisyklé (tai tik formos dalykas), reikalinga atskleisti jos turinj, t. y. rysj
su socialiniais interesais, kuriy norminé israiska ir yra §i elgesio taisyklé<...>*.

Elgesio taisyklés israiSka, iki atsirandant rasytinei teisei, tebuvo zodiné,
taciau, nepaisant to, iSlaiké teisei ir jos veiksmingam jgyvendinimui biidingus
pozymius. Sie aspektai kelia nemazai konceptualiy doktrinos klausimy, o
atsakymy | juos paieska jau tapo permanentine teisés mokslo problema. Todél
pirmoji disertacinio tyrimo teoriné problema yra priesaikos pozymiy (kaip
biitinyjy jos elementy) ir priesaikos sgsajy su socialine aplinka gvildenimas,
lokalizavimas teisés sistemoje ir galiausiai — apibrézimo suformulavimas.
Atskleidziamas priesaikos ir $io instituto saugomy vertybiy socialinis
reik§mingumas kaip vienas kita lemiantys ir kartu uZtikrinantys veiksniai,
rodantys tarpusavio priklausomybe. Antra, tarp priesaikomis prisiimty
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jsipareigojimy vykdymo ir priesaikos instituto veiksmingumo egzistuoja
organiSkas tarpusavio rySys; akivaizdu, kad esama padétis valstybéje nesudaro
prielaidy de facto konstatuoti, jog Sio instituto veiksmingumas yra visavertis.
Tai skatina ne tik iSsamiau pazinti patj priesaikos instituto turinj, bet ir paieskas
naujy priemoniy $io instituto veiksmingumui uztikrinti. Pastangos rasti
objektyvias ir racionalias nurodyty trikumy S$alinimo priemones paskatino
disertaciniame tyrime abstrahuoti tokias svarbias teorines problemas kaip
socialinio konteksto ir butinybés atsirasti socialiniy santykiy reguliatoriui —
priesaikos institutui — susidarymas, S$io instituto taikymo formaliyjy ir
turiningyjy kriterijy (pagrindy) teisinio reglamentavimo pakankamumas, taip
pat institucinés prieziiros (kontrolés) priemoniy veiksmingumas ir
pakankamumas Lietuvos teiséje.

Apibendrintai paZymétina, kad priesaikos laikymosi priezilra yra
konceptuali $io instituto vaidmens uztikrinimo salyga ir efektyvumo prielaida,
todél disertaciniame darbe Siai problematikai skirta nemazai démesio.

Tyrimo problemos aktualumas. Pasirinktos temos aktualumg lemia
kelios svarbiausios aplinkybés.

XX a. pabaigos visuomeniniy santykiy poky¢iy Lietuvoje rezultatas —
visos teisés sistemos esminis pertvarkymas. Objektyvi §io proceso pasekmé —
Lictuvos teisés sistemos reintegracija | romany-germany teisés Seimg ir
priesaikos instituto teiséje atgimimas, sprendziant individo, jy bendruomenés ir
valstybés santykio problemas, bandant suderinti interesus dinamiskos
teisékiiros budu ieSkant geriausios iSeities tarp socialinio teisés virSenybés
poreikio ir individualios nevarzomos laisvés siekio. Sis i§§ikiy pilnas procesas
atskleidzia nepaprastai dinamisko visuomeniniy santykiy reguliavimo
problemas.

1. Priesaikos instituto jgyvendinimo teisés teorijos spragos. lverting
priesaikos instituto teisés doktring, matome, kad ¢ia mazai démesio skiriama
teisinei priesaikos sampratos (sagvokos) analizei. Nezinant §io tyrimo objekto
(priesaikos) prasmés, néra galimybiy diskutuoti apie $io instituto socialinius
aspektus ir jgyvendinimo problemas. Todél vienas veiksniy, atskleidzianéiy Sio
disertacinio darbo aktualuma, yra siekis uzpildyti teisés mokslo spragas
priesaikos sampratos srityje.

2. Visuomeniniy santykiy socialiné svarba. Siuolaikingje Lietuvos
jurisprudencijoje priesaikos kategorija vartojama daznai, — pavyzdzZiy randame
tieck mokslinéje literatliroje, tiek teisés taikymo aktuose, — taciau priesaikos
socialinio konteksto ir pacios priesaikos santykio klausimas lieka atviras.
Teisés istorijos ir teisés teorijos — fundamentiniy teisés moksly — vaidmuo $ia
prasme yra neginéijamas. Siame kontekste su priesaikos institutu susijusiy
vieSosios teisés reguliuojamy visuomeniniy santykiy identifikavimas Lietuvos
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teiséje leisty formuoti mokslinj poziiir i $iuolaikines teisés problemas. Europos
Zmogaus Teisiy Teisme nagrinéta byla Paksas pries Lietuvg (pareiskimo Nr.
34932/04) akivaizdziai byloja, kokiu visuomeniniy santykiy lygmeniu
sprendziamos su priesaikos institutu susijusios problemos. Sio sprendimo
reikalavimy jgyvendinimas yra itin aktualus Lietuvos teisés sistemai, todél
disertaciniame tyrime analizuojami galimi teisékiros pokyciai derinant
nacionaling teis¢ su europine jurisprudencija zmogaus teisiy jgyvendinimo
srityje.

3. Priesaikos instituto teisinio reguliavimo tritkumai. Esamas priesaikos
instituto teisinis reguliavimas néra vientisas, nes tiek Konstitucija, tiek kiti
teisés aktai nenustato Sio instituto nuoseklaus ir veiksmingo jgyvendinimo
mechanizmo. Disertaciniame tyrime pabréziama biitinybé rasti priesaikos ir
kity teisés instituty rySius, kad teisiniy jungéiy pagrindu bity nustatyta
tarpusavio priklausomybé, lemsianti efektyvesnj teisés taikymg ir teisinés
valstybés siekio jgyvendinima.

Tiriamos problemos jdirbio apZvalga ir vertinimas

Pazymétina, kad iki Siol néra atlikta priesaikos instituto kompleksiniy
teisiniy tyrimy. Sia tema yra keletas disertanto publikacijy, kuriose tiriami
teisiniai, istoriniai priesaikos aspektai, tuo tarpu kiti autoriai savo darbus yra
skyre tik atskiry priesaikos, kaip lietuviy kalbos paminklo arba istoriniy ir
teisiniy probleminiy aspekty, fragmentiskam tyrimui.

Siame tyrime nevienodas démesys yra skiriamas skirtingy epochy
priesaikoms, tai 1émé gana skurdus raSytiniy Saltiniy palikimas tam tikrais
Lietuvos istorijos laikotarpiais ir §j instituta netiesiogiai tyrusiy mokslininky
negausumas (tiesiogiai, disertanto ziniomis, S§io instituto teisine prasme
Lietuvoje netyré niekas). Vieninteliai mokslininkai, tai dar¢ kryptingai, yra
filologai, todél Siam darbui ypa¢ reik§mingi buvo jy tyringjimai. Priesaikos,
kaip kalbos paminklai, tyrinéjamos visame pasaulyje, viena i tokiy tyréjy yra
M. Stein-Wilkeshuis. Lietuviy kalbos tyrinétojai savo darbuose pateikia
reikSmingy priesaiky teksty, kuriuos svarbu teisiskai istirti, pvz., D. Burbos
straipsnis ,,Penkios neskelbtos XVII-XVIII amziaus lietuviskos LDK
priesaikos®; priesaiky tekstai analizuojami A. Markeviiaus straipsnyje ,,XVII
amziaus Ukmergés teismy lietuviskos priesaikos ir jy kalbos santykis su
dabartine Sirvintiskiy patarme™; Z. Kiaupos straipsnyje ,,Rankrastinés
jvairenybés i§ praeities. XVIII a. vidurio lietuviska priesaika“ pateikiama dar
viena teisminés priesaikos formulé, akivaizdziai iliustruojanti priesaiky
taikymo sritj. Pastaruoju metu suaktyvéjusj humanitary doméjimasi priesaikos
kilmés paieSkomis antikinéje Graikijoje demonstruoja 2007 m. pasirodZiusi
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profesoriy A. Sommersteino ir J. Fletcher monografija ,,Horkos: The Oath in
Greek Society* [Horkos: priesaikos Graikijos visuomengje].

I§ visy Lietuvoje iki XVIII a. pabaigos egzistavusiy alternatyviy teisés
subsistemy didziausias démesys iki Siol skirtas aristokratinés Lietuvos
valstybés teisei. Pagrindiné Sios teritorijos tauty atstové tarptautinéje arenoje —
bajorija — kodifikavo pasaulieting teis¢. Sudaryti Lietuvos Statutai — savo
juridine technika vieni i§ pazangiausiy to meto Europos teisyny. Todél Siam
tyrimui svarbi R. Kazlauskienés disertacija ,,VieSoji teisé Lietuvos Statutuose ir
jos isliekamoji verté Siuolaikinei Lietuvos teisinei sistemai®. Garbinga Lietuvos
Didziosios Kunigaikstystés (LDK) ir jos teisés istorija buvo tas tautinio
pasididziavimo Saltinis, jkvépes 1794 m., 1831 m., 1863 m. ir net 1941 m.
sukilélius, kaip ir XX a. pradzios laisvés ir nepriklausomybés kovy dalyvius —
savanorius ir Saulius, partizaninio judéjimo wuz Lietuvos laisve ir
nepriklausomybe kovotojus.

Bendras principinis Lietuvos vieSosios teisés studijy, atlikty iki 1990 m.,
trikumas yra atsitraukimas nuo Vakary teisés tradicijos, greiCiausiai, dél
ideologiniy priezasCiy. Jau dvideSimtmet] trunkantis grjzimas prie Vakary
teisés tradicijos konteksto padéjo gerokai spresti tiek placias problemas —
teisinés valstybés doktrinos raidos Lietuvoje problema, tiek siauresnius
klausimus — J. Machovenko i$nagrinétas vakarietisko bendrapriesaikiy instituto
sugretinimas su tokiu pat institutu Lietuvos Statutuose yra vienas i§
charakteringiausiy pavyzdziy, pagrindzianciy Lietuvos ir Vakary teisés
bendryst¢. Minétinas S. Beliackino indélis vystant teisinj Prisiekusiyjy teismo
reikalingumo pagrindima. Sis bendras priesaikos instituto tyrimas tesia jau
pradétus asociatyvinius priesaikos fenomeno tyrimus ir dar labiau priartina mus
pric Vakary teisés tradicijos pagrindimo ir jos testinumo jtvirtinimo
Siuolaikinéje Lietuvos teiséje.

Atliekant §j tyrimg buvo remiamasi Lietuvos ir uzsienio teisininky,
istoriky ir kalbininky — N. Véliaus, R. C. Rowellio, P. Pakarklio,
A. Bumblausko, V. Raudeliiino, A. Baliulio ir R.Firkovi¢iaus, K. AvizZonio,
J. Jurginio, 1. Baranauskienés, A. Masiulio ir B. Masiulio bei Z.Ivinskio,
G. Beresnevidiaus, A. Sapokos, H. Hattenhauerio, A. Vaisvilos,
V. Sinkevi¢iaus, J.Zilio, M. Maksimaigio, Z. Zinkeviciaus ir kity mokslininky
darbais.

Pazymétina, kad né vienas i§ jy ir prie$ tai minéty tyréjy atskirai
nenagrinéjo priesaikos, kaip teisinio instituto, bet, nagrinéjant lietuviy kalbos
istorija, Lietuvos ir jos teisés istorija, Europos teisés istorija, pilietybés instituta,
Seimos instituta, teisingumo vykdyma, konstitucing valstybinés valdZios
sandarg ir jg sudaranciyjy santykius, auksciausiyjy valstybés pareigiiny teises ir
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pareigas, apkaltos instituta ir kt., kartu buvo nagriné¢jamas ir priesaikos
institutas arba pateikiami priesaiky pavyzdziai.

Vienas 1§ prieinamiausiy ir patikimiausiy biidy rasti Siam tyrimui
reikalingus duomenis — nagrinéti kity mokslininky (istoriky) susistemintg
(surinkta, iversta, i$spausdinta) medziaga. Siuo atzvilgiu minétinas teisés
istoriko V. Raudelitino atliktas darbas — susistemintos Birzy ir Zagarés teismy
knygos.

Lietuvos ir kity Europos valstybiy teisés istorijos ir priesaikos vietos joje
palyginamajai analizei yra labai vertingas 2009 m. pasirodes H. Hattenhauerio
veikalas ,,Europos teisés istorija. I tomas“. Sioje knygoje randame daug
naudingos medziagos, paaiSkinancios priesaikos atsiradimo ir paskirties
elementus. Susieti juos su Lietuvos praeitimi ir buvo vienas i$ §io darbo tiksly.
H.Hattenhauerio parengtoje Europos teisés istorijoje yra medziagos ir
santuokos priesaikos tyrimams. Pazymétina, kad Lietuvos mokslininkai,
tyrinéj¢ valstybinés ir baznytinés santuokos teisinius santykius, — K. Meilius ir
G. Sagatys, L. V. Papirtis ir I. Kudinavi¢itité-Michailoviené, — neiSskiria
santuokos priesaikos kaip tyrimo objekto.

ISnagrinétos pareiginés ir kitos priesaikos, publikuotos Lietuvos Metrikoje
(Viesyjy reikaly knyga Nr. 530), parengtoje D. Barono ir L. Jovaisos. Sia
Lietuvos Metrikos knygos pagrinding dalj sudaro 1566—1572 m. dokumentai,
taciau yra ir ankstesniy — XVI a. I pusés, ir vélesniy — XVII a. pavieniy
dokumenty. Sios knygos isskirtinis bruozas — priesaiky ir jy formuliy gausa.
Lietuvos Metrikoje esancias 35 priesaikas lotyny ir lenky kalbomis | lietuviy
kalba isvert¢ R. J. ApanaviCius, Vilniaus universiteto klasikinés filologijos
magistras. Jis taip pat iSverté VU bibliotekos Rankrasciy skyriuje (F4 - (A216)
17078, 17079) esanc¢ias XVII a. Kédainiy mieste praktikuotas 7 priesaikas. A.
Vaisvilos parengtame spausdinti monografijos apie Siluvos regiono dvarus ir jy
vidaus teis¢ XVI-XX a. rankraStyje rastos dar dvi juridiniams faktams
patvirtinti taikomos priesaikos. Visos jos pirmg kartg skelbiamos lietuviy kalba
ir yra §io tyrimo sudétiné dalis.

Saulio priesaikos institutas ir jo socialinis vaidmuo, iki $iol visiskai
nenagrinétas, Siame tyrime sugretintas su kario (valstybés gynéjo) priesaika ir
atskleistas i§samiai, susiejant su socialinio intereso tokiam priesaikos institutui
atsirasti ir valstybés pozityviosios teisés raida nuo $io instituto atsiradimo iki
§iy dieny. Saulio priesaikos tyrimas disertanto pasirinktas neatsitiktinai. Si
priesaika savo funkcine paskirtimi artima kario priesaikai, bet, kitaip nei kario
priesaikos, jos vykdymas nebuvo nutrikes net ir 50 mety trukusios sovietinés
okupacijos metu dél Sio instituto taikymo Lietuvos laisvés kovy laikotarpiu
(1944-1953 m.), jo atgaivinimo iseivijoje (1954 m. JAV susikare Sauliy
sajunga tremtyje) ir tautinio atgimimo metais (1989 m.) Lietuvoje. Saulio

28



priesaikos, atsiradusios 1919 m. ir i§ esmés evoliuciniu keliu besivystancios iki
§iy dieny, modelio tyrimas yra svarbus atskleidziant $ioje priesaikoje jtvirtintg
socialinj interesa ir S$ios priesaikos socialinj vaidmenj. Kaip faktologiné
medziaga buvo naudojami istoriko A. Liekio Sauliy sajungos istoriniai
tyrinéjimai.

Priesaikos instituto jgyvendinimo problemos atsispindi ir Lietuvos
konstitucinéje justicijoje. Su priesaika susij¢ klausimai buvo nagrinéjami
Lietuvos Respublikos Konstitucinio Teismo (toliau — Konstitucinis Teismas)
bylose: 1993 m. spalio 1 d. nutarimas ,,Dél Lietuvos Respublikos Seimo 1993
m. birzelio 10 d. nutarimo nejrasyti j sesijos darby programa nutarimo ,,Dél
Seimo nario K. Bobelio jgaliojimy“, 1998 m. sausio 10 d. nutarimas ,,Dél
Lietuvos Respublikos Seimo 1996 m. gruodzio 10 d. nutarimo ,,Dél Lietuvos
Respublikos  Vyriausybés programos® atitikimo Lietuvos Respublikos
Konstitucijai® ir 1999 m. geguzés 11 d. nutarimas ,,Dél Lietuvos Respublikos
Seimo statuto 259 straipsnio atitikimo Lietuvos Respublikos Konstitucijai®.

ISsamiai priesaikos institutas ir jo sgsajos su Kkitais konstituciniais
pilietybés, rinkimy, apkaltos ir pan. institutais analizuotas Konstitucinio Teismo
jurisprudencijoje, kurioje  formuluojama oficiali priesaikos instituto
konstituciné doktrina: 1998 m. lapkri¢io 11 d. nutarimas ,Dél Lietuvos
Respublikos Seimo rinkimy jstatymo 38 straipsnio 4 dalies ir Lietuvos
Respublikos savivaldybiy taryby rinkimy jstatymo 36 straipsnio 4 dalies
atitikimo Lietuvos Respublikos Konstitucijai“; 2000 m. kovo 30 d. nutarimas
,»Dél Seimo 1998 m. spalio 6 d. sprendimo atmesti Seimo nutarimo ,,Dél
specialiosios tyrimo komisijos sudarymo* projektg ir Seimo 1998 m. spalio 6
d. nutarimo ,,Dél Seimo nariy grupés 1998 m. rugséjo 28 d. teikimo ,,Dél
apkaltos proceso Seimo nariui Audriui Butkeviiui inicijavimo® atitikimo
Lietuvos Respublikos Konstitucijai ir Lietuvos Respublikos Seimo statuto 24
straipsnio 1 daliai, 238 straipsniui, 239 straipsnio 1 bei 3 dalims, 241 ir 243
straipsniams®; 2003 m. gruodzio 30 d. nutarimas ,,Dél Lietuvos Respublikos
Prezidento 2003 m. balandZio 11 d. dekreto Nr. 40 ,,Dél Lietuvos Respublikos
pilietybés suteikimo iSimties tvarka® ta apimtimi, kuria nustatyta, kad Lietuvos
Respublikos pilietybé iSimties tvarka suteikiama Jurij Borisov, atitikties
Lietuvos Respublikos Konstitucijai ir Lietuvos Respublikos pilietybés jstatymo
16 straipsnio 1 daliai*; 2004 m. kovo 31 d. i§vada ,,.Dél Lietuvos Respublikos
Prezidento Rolando Pakso, kuriam pradéta apkaltos byla, veiksmy atitikties
Lietuvos Respublikos Konstitucijai®; 2004 m. geguzés 25 d. nutarimas ,,Dél
Lietuvos Respublikos Prezidento rinkimy jstatymo 1' straipsnio (2004 m.
geguzés 4 d. redakcija) ir 2 straipsnio 2 dalies (2004 m. geguzés 4 d. redakcija)
atitikties Lietuvos Respublikos Konstitucijai®; 2010 m. spalio 27 d. i§vada ,,Dél
Lietuvos Respublikos Seimo nario Lino Karaliaus, kuriam pradéta apkaltos
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byla, ir Lietuvos Respublikos Seimo nario Aleksandro Sacharuko, kuriam
pradéta apkaltos byla, veiksmy atitikties Lietuvos Respublikos Konstitucijai®.
Visa tai nagrinéjama Siame tyrime, stengiantis iSsamiai atskleisti konstitucinio
priesaikos instituto vieta Lietuvos teisés sistemoje ir jo veiksmingumo
uztikrinimo problemas.

Tyrimo tikslas ir uZdaviniai

Disertacinio tyrimo tikslas — atskleisti priesaikos sampratg (pozZymius,
turinj, sgvoka, rusis, tikslus ir funkcijas) ir iSsiaiskinti, ar esamos teisinés
priemonés ganétinai veiksmingai jgyvendina jos esming paskirtj. Eksplikuotai
aiSkinant §j tiksla, paZymétina, kad Siuo darbu siekiama sukurti teorinius
pagrindus ir nustatyti (sumodeliuoti) veiksmingg atsakomybés uz priesaikos
pazeidimg (sulauzymg) realizavimo sistema, sudarancig salygas uztikrinti
visuomenés poreikj kontroliuoti valdZios atstovus (iSrinktus ar paskirtus),
uztikrinti  jy veiklos nenukrypstamumg nuo teisinés valstybés siekio
igyvendinimo, kartu didinti socialinj dialogg ir abipusj pasitikéjima.

Talpus priesaikos turinys apima visg socialinj konteksta, nulémusj Sio
instituto atsiradimg, todél grjzti prie priesaikos iStaky, nustatyti priesaikos
esme, jos vertybine orientacijg yra vienas pagrindiniy Sio tyrimo uzdaviniy.

Kiti disertacinio tyrimo uzdaviniai:

1) identifikuoti priesaikos vieta teisés sistemoje, nurodyti Siam institutui
budingus pozymius, sukurti teising $ios kategorijos savoka ir atriboti nuo
i8kilmingo pasizadéjimo instituto;

2) nustatyti ir apzvelgti pareiginiy, teisminiy ir santuokiniy priesaiky rasis,
atlikti retrospektyving istorinés dialektikos analize;

3) atskleisti priesaikos paskirtj (tikslus) ir funkcijas;

4) visapusiskai istirti priesaikos pazeidimo nustatymo teorines ir
procedirines problemas;

5) kompleksiskai iSnagrinéti priesaikos vaidmenj skirtingy istoriniy
epochy ir jvykiy kontekste.

Tyrimo hipotezé. Disertacinis tyrimas remiasi Siomis hipotezémis:

1. Teisés teorijoje néra suformuluota priesaikos samprata (sgvoka,
paskirtis).

2. Priesaikos institutu realizuojamy visuomeniniy santykiy teisinis
reguliavimas néra pakankamai veiksmingas.

3. Liectuvoje gana didele reikSme buvo jgaves atskiras teisingumo
vykdymo elementas — Prisiekusiyjy teismas, taciau dél neiSgryninimo taip ir
nejgijes institucinés israiskos.
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Mokslinio tyrimo metodologija

Disertacinis tyrimas atliktas remiantis tokiais mokslinés analizés metodais:
teoriniais (sisteminés analizés, abstrakcijos, apibendrinimo, lyginamuoju
istoriniu, lyginimo) ir empiriniu semantiniu (lingvistiniu arba verbaliniu —
dokumenty, priesaiky teksty analizés).

Sisteminés analizés metodas padéjo analizuoti problemas, kurioms
atskleisti biitina nagrinéti socialinio konteksto ir su priesaikos institutu susijusiy
aplinkybiy tarpusavio rysius. Sio metodo taikymas susijes su apsibréztu tikslu —
sistemiSkai iStirti priesaikos instituta Lietuvoje. Sisteminé analizé tyrime
naudota ne tik kompleksiSkai tiriant priesaikos institutg, bet ir nustatant Sio
instituto jgyvendinimo problemas ir ieSkant bidy jas pasalinti.

Abstrakcijos metodu iSskirtos priesaikos instituto dalys (pozymiai),
apibendrinimo metodu S$ie poZymiai sintezuoti ir nustatytas universalus
priesaikos apibréZimas, taip pat priesaikos pagal jy tikslus, funkcijas ir tam
tikrai subjekty grupei budingas vertybes sukonkretintos iki atskiry taikymo
sri¢iy, nustatyti riiSiniai priesaikos teisiniai apibrézimai.

Lyginamasis istorinis metodas leido atlikti priesaikos instituto
retrospektyving analizg, pazinti Sio instituto iStakas ir vystymosi tendencijas
istorinés dialektikos kontekste. Priesaikos genezés tyrimas sudaré galimybes
jvertinti priesaikos vaidmenj, svarbg ir taikymo sritis skirtingais istoriniais
laikotarpiais. Taikant lyginamaji metoda disertaciniame tyrime nagrinéjami
uzsienio valstybei duotos priesaikos ar pasizadéjimo atsisakymo jgyvendinimo,
valstybinés tautos atstovy (Seimo nariy, Respublikos Prezidento), pareigiiny ir
kity asmeny priesaikos davimo ir jos sulauzymo kaip pagrindo inicijuoti tokiy
asmeny apkaltos procesg arba tiesiog teisinés atsakomybés uz priesaika
lauzancig veiklag aspektai. O tai savo ruoztu sudaré prielaidas nustatyti teisinio
reguliavimo trikumus, pasitlyti atitinkamas iSeitis.

Teisés normy turiniui aiskinti didelés reik§més turéjo vienas i§ empiriniy
metody — semantinis. Remiantis juo buvo nagrinéjamos ne tik teisés normos,
bet ir priesaiky tekstai (i§ viso 117 priesaiky ir pasizadéjimy), gilintasi ]
Europos Zmogaus Teisiy Teismo 2011 m. sausio 6 d. sprendimg, Konstitucinio
Teismo (8 nutarimai ir 2 i§vados), Lietuvos vyriausiojo administracinio teismo
(2 nutartys ir 1 sprendimas) jurisprudencija, susijusig su atskirais priesaikos
aspektais. Taikant §j metodg buvo analizuotos pagrindinés priesaikos formulés
dalys, gramatikos, sintaksés ir kitos kalbos taisyklés. Pabréztina, kad
tyringjamy S$altiniy specifika 1émé tai, jog siekiant atskleisti priesaiky turinj
buvo nagrinéjami dokumentai jvairiomis kalbomis (angly, rusy, lenky, lotyny).
Atskleidziant teisés normy turinj, taikyti dokumenty analizés metodai — tiek
klasikinés (tradicinés), tiek formalizuotos turinio analizés, taip pat, atskleidziant
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tam tikra priesaikos instituto evoliucija, taikytas ir teleologinis metodas,
orientuotas j priesaikas reglamentuojanciy teisés normy keliamus tikslus.

Mokslinis darbo naujumas

Disertacinio darbo naujuma atskleidZia $ios esminés jo nuostatos.

1. Kompleksiné teisiné analizé. Pazymétina, kad priesaika, kaip atskiras
teisés institutas, Lietuvos teisés teorijoje teisiniu aspektu kompleksiskai
nenagrinétas. Sia tema yra pavieniy darby (publikacijy, moksliniy tyrimy),
taciau juose priesaikos institutas tiriamas ne kaip vienalyté visuma, o tik
fragmentiskai. Tyrimo, kuris nagrinéty priesaikos institutg ir kartu jo socialinj
vaidmen] ir veiksminguma, iki $iol Lietuvoje nebuvo. Akivaizdu, kad to
nepakanka siekiant pasalinti $io instituto teisinio reguliavimo ir realizavimo
nesklandumus. Sisteminio ir visapusiS$ko priesaikos instituto pazinimo teisés
moksle stygius neleido iki $iol nustatyti Sio instituto turinio, paskirties ir esmés.
Biitent Siy aspekty suvokimas leidZia numatyti esminius teisinio reguliavimo
trukumus ir priemones jiems pasalinti. Pirmg kartg teisiniu poziliriu nagrinétas
atskiras teisinis institutas — priesaika; iki Siol buvo labiau analizuojami $io
instituto istoriniai, lingvistiniai aspektai. Tyrimo naujuma rodo ir tai, kad Siame
darbe pirmg karta analizuojami raSytiniai duomenys, kuriy dauguma yra
fragmentiski, patys savaime nedaug kg tepasakantys. Autoriui teko i$ atskiry
dalely¢iy lyg mozaika lipdyti ir atkurti §io rasytinio palikimo vientisuma, tuo
suteikiant jam prasming israiska.

2. Disertacinio darbo idéjy originalumas.

2.1. Naujos priesaikos instituto sqvokos. Analizuojant priesaikos samprata,
pastebéta, kad skirtingose valstybése ar net pacdioje Lietuvoje egzistuojantis
priesaiky savoky spektras yra skurdus. Pazymétina, kad skirtingais $io instituto
raidos etapais skyrési ir priesaikos samprata. Todél disertaciniu tyrimu
i§skiriami konkreciai epochai budingiausi priesaikos pozZymiai, o jy analizés ir
apibendrinimo rezultatas — pateikti priesaiky apibrézimai.

2.2. Novatoriska mokslinio tyrimo tematika. Sioje disertacijoje nagrinéjant
vieng i§ savarankisky teisés instituty — priesaika, kaip pagrindas analizuojami
istorijos, teisés istorijos ir lituanistikos moksly Saltiniai. Sio tyrimo esmé —
naujos temos, kurios iki tol nebuvo aptariamos moksliniu teisiniu diskursu, —
priesaikos paskirtis, istoriné raida, socialinio konteksto vertinimas,
prisiekusiyjy asmeny teisiné padétis, priesaikos jgyvendinimo pagrindai.

2.3. Kokybiskai naujas poziuris j prisiekusiy asmeny socialing kontrole.
Tokio darbo reikalavo pastaraisiais metais iSryskéjes poreikis j teisés realumg ir
veiksmingumg uZtikrinan¢iy veiksniy sistema jtraukti ir subjektyvinj
(asmenybinj) veiksnj, kuris ilga laikg buvo nepakankamai vertintas
absoliutinant iSorinius (objektyviuosius) veiksnius. Disertaciniame tyrime
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pateikiamas progresyvus poziliris | priesaikos instituto, kaip reikSmingo
valdZios jstaigy (pareigiiny) socialinés kontrolés jrankio, panaudojimo plétra.

Ginamieji disertacijos teiginiai:

1. Priesaika yra tarpSakinis teisés institutas, uZztikrinantis jo turinj
sudaran¢iy konkreliy vertybiy, expressis verbis jtvirtinty Zmogaus teises
nustatanciuose  tarptautiniuose  dokumentuose, Lietuvos  Respublikos
Konstitucijoje ir jstatymuose, jgyvendinimg ir apsaugg. Teisinio priesaikos
instituto socialinis vaidmuo — grjZztamojo pobtidzio rySio tarp visuomenés ir
prisiekusiyjy asmeny uztikrinimas, reikalingas veiksmingai diegti priesaikomis
jgyvendinamas vertybes visuomeniniuose teisiniuose santykiuose. Sio
priesaikos vaidmens israiska — visuomenéje vyraujanciy vertybiy sistema.

2. Priesaikos davimu sukeliamy teisiniy padariniy reik§mé suponuoja tam
tikrus prisickianéiojo objektyviy ir subjektyviy savybiy reikalavimus.
Priesaikos davéjas turi ne tik suvokti duoty jsipareigojimy ir priesaikos aktu
igytos socialinés padéties reikSminguma, bet ir nenukrypstamai vykdyti duotus
isipareigojimus ir taip jgyvendinti savo socialinj vaidmenj.

3. Priesaikos socialinio vaidmens augimas yra sietinas su kokybiskai
veiksminga institucine, taip pat ir prieZitiros priemoniy sistema, orientuota j jos
nepriklausomuma nuo politinés (administracinés) valdzios. Priesaikos
pazeidimo (sulauzymo) fakta turi nustatyti nepriklausoma institucija
(Konstitucinis Teismas, Vyriausioji tarnybinés etikos komisija, Vyriausioji
rinkimy komisija, profesinés etikos kontrolierius, garbés teismas ar panasi
neteisminé institucija) arba subjektas, turintis jgaliojimus gauti visg tam tyrimui
biting informacija, kad galéty priimti objektyvy sprendima.

4. 1ki galutinio Lietuvos ir Lenkijos valstybés (Ze&pospolitos) padalijimo
ir Lietuvos okupacijos 1795 m. Lietuvoje priesaikos formulése nebuvo laisvés
ir nepriklausomybés motyvo, nes tautos politiné laisvé ir nepriklausomybé dar
nebuvo tapusios problema, $is motyvas atsirado tada, kai Sios dvi vertybés buvo
prarastos valstybiniu lygiu.

5. Vidinis apsisprendimas istikimai tarnauti teisei yra ir teisinés valstybés
ktirimo priemoné. Todél svarbios priesaikos, kurios suponuoja teisés virSenybe,
jos atsirado tik peréjusios Simtmecius trukusj $io socialinio intereso jtvirtinima
konstituciniuose paprociuose (konvencijose), o véliau ir Siuolaikinése teisés
iSraiSkos formose — konstitucijose, jstatymuose ir kituose teisés aktuose.

6. Priesaikos socialinis veiksmingumas didéty S$io instituto pazeidima
i8skaidzius | atskiras rtSis: paprasta priesaikos pazeidima ir kvalifikuotg
priesaikos pazeidimg — priesaikos sulauzyma.
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Tyrimo reik§mé

Atliktas disertacinis tyrimas turi ir teoring, ir prakting verte. Ivairiy savo
valstybés teisés instituty, jy istorinés raidos tyrimas ir ty tyrimy paskelbimas
formuoja miisy profesing, o per ja ir visuomenine teisine samone. Sio tyrimo
tikslas — iSanalizuoti per amzius islikusias ir laiko patikrintas teisés reiskimosi
formas, kurios gali praturtinti Siuolaikinés teisés sampratg ir jos raiskos formas.
I§ visuomeniniy santykiy nepelnytai pasalintas priesaikos institutas $iuo metu i§
naujo randa derama vietg Lietuvos teisés aktuose, o iStikimybé duotai priesaikai
pripazjstama konstitucinio lygmens imperatyvu. Lietuvos Respublikos
Konstitucijos preambuléje nustatytas teisinés sistemos testinumas — lietuviy
Tauta Lietuvos valstybés teisinius pamatus grindé Lietuvos Statutais ir Lietuvos
Respublikos konstitucijomis. Toks atsigrezimas j praeitj yra biitinas, nes reikia
ieSkoti budy atgaivinti ir stiprinti Siuolaikingje Lietuvos visuomenéje sunykusj
socialin] pasitikéjimg. R. Putnamo tyrimai atskleidé socialinio pasitikéjimo
buklés daroma jtaka demokratijos veiksmingumui, F. Fukuyamos darbai —
ekonomikos augimui. Taigi Zvelgiant giliau, galima teigti, kad socialinio
pasitikéjimo buklé lemia demokratijos ir ekonomikos augimg arba nykima
Lictuvoje. Ypaé reikia stiprinti demokratijos veiksminguma, ieSkant budy
didinti visuomenés nariy pasitikéjimg valstybés valdzios institucijomis
(pareigiinais). Socialinis pasitikéjimas remiasi glaudziu sociumo ir
demokratinés valdZzios tarpusavio priklausomybg simbolizuojanciu griztamojo
pobiidzio rySiu. Priesaika yra gana veiksminga $io rySio uztikrinimo priemoné.
Todél svarbu plésti priesaikos teisinio instituto taikymo sritis ir stiprinti $io
instituto funkcionaluma.

Mokslinés diskusijos apie priesaikg per se tiesiogiai nesukelia teisiniy
pasekmiy, ta¢iau jos gali buti ypac vertingos praktine teisékiiros plotme.
Disertaciniame tyrime iSrySkintos teisinio reguliavimo spragos (trikumai) ir
netikslumai, kartu teikiami pasitilymai, kaip juos iStaisyti, sudaro konceptualius
pagrindus, leidzian¢ius tobulinti teisés normas.

Disertacinio tyrimo struktiira. Sio darbo struktiira pakliista tyrinéjimo
logikai, ji nulemta tiksly ir uzdaviniy. Disertacija sudaro jvadas, trys dalys,
tyrinéjimy pagrindu padarytos iSvados, darbo pabaigoje pateiktas naudoty
tyrimo $altiniy sarasas, priedai ir disertanto moksliniy publikacijy sarasas.

Disertacinio tyrimo déstomoji dalis sudaryta i§ trijy daliy. Pirmoji
déstomoji dalis — ,,Priesaikos, kaip paprotinés teisés kategorijos, kilmé,
raida ir samprata* yra skirta priesaikos teorinei istorijos analizei, socialiniy
prielaidy priesaikos institutui atsirasti nustatymui, priesaikos istorinei sampratai
(savokai, paskirCiai, riSims) ir §io instituto genezei nagrinéti. Nagrinéjama
pagal paproting teis¢ besivystancio priesaikos instituto raida, jo socialiné
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reikSme, religiniai ir etiniai argumentai, uZtikrinantys priesaikos
veiksminguma.

Sioje dalyje nagringjama ZodZzio ,priesaika“ etimologija, nustatoma
priesaikos vieta balty kultiiros ir religijos praktikume. Priesaikos kilme lémes
organizuotos drausmés ir vienybés poreikis susicjamas su visuomenine ir
individualia religine samone bei valstybinés religijos naudojamais priesaikos
galig sustiprinanciais aukos ir prakeiksmo institutais. Abstrahuojami priesaikos
procesinés ir materialinés daliy (poZymiai):

I. Procesinés priesaikos dalies:

a) prisiekiancios pusés (zmogus ir dievai (Dievas), Zmogus ir zmogus,
zmogus ir zmoniy bendruomené, gentis ir gentis, valstybé ir valstybé);

b) liudytojai (zmonés, dievai (Dievas), kuriems ar kuriy akivaizdoje
prisiekiama);

c) Sventi daiktai arba tam tikros svarbios daikty savybés (medis —
azuolas, liepa; krivilé, kryZius, Biblija (Evangelija), plieno ir akmens savybés —
kietumas, sunkumas, ir t. t.);

d) ritualas — procesiniai veiksmai (tiksli veiksmy seka — ceremonija);

e) auka dievams (Dievui) (perleidziama dalis savo nuosavybés (aukojimo
ceremonialas), véliau jg pakeitusi Zodiné (eucharistiné) auka);

fpriesaikos davimo vieta (po medziu — gzuolu ar liepa, gzuoly giraités,
Sventvietés, alkakalniai, baznycia, turgaus ar kita svarbi aiksté — viesoji vieta);

II. Materialinés priesaikos dalies:

g) Zodinis tekstas — turinys (iStartojo, véliau — uzrasyto zodzio galia yra
nepaneigiama ir neatSaukiama);

h) vertybés, dél kuriy prisieckiama (drausmé, vienybé, teisingumas,
iStikimybé, laisvé, tiesa, ir t. t.);

i)vertybés, kuriomis prisiekiama (gyvybé, garbé, sveikata, giminés
(genties) pratgsimas, laisvé, ir t. t.);

J)psichologinis asmens santykis su tomis vertybémis (kuriomis prisiekiama
ar kurioms pareiskiama iStikimybé).

Visa tai leidzia sukonstruoti ir pateikti istorinés, Siuolaikinés ir kity
priesaiky apibrézimus.

Antrojoje disertacijos dalyje — ,Priesaika kaip paprotinés ir
pozityviosios teisés saveikos rezultatas® nagrinéjamas priesaikos teisinio
instituto reikSmés stipréjimas, jo paplitimas, jis yra siejamas su Lietuvos
istorinés ir teisinés raidos etapais, baltiskojo kultirinio palikimo bei
krik§¢ioniskosios kultiros sgveika ir kity valstybiy — Prisijos, Lenkijos,
Rusijos, Vokietijos, Austrijos-Vengrijos — jtaka Lietuvai. Antrajame skyriuje
i§skirtinis démesys skirtas priesaikai, kaip teisingumo jgyvendinimo
kategorijai. Pradedant 1340 m. sudarytu Prasy teisynu, véliau Lietuvos
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Statutuose iSplétotas bendrapriesaikiy institutas sugretintas su Vakary teisés
tradicijos Salyse plintancia teisingumo jgyvendinimo priemone — Prisiekusiyjy
teismu. Jvertinus bendrapriesaikiy atrankos kriterijus ir atlickamy funkcijy
pobiidj, nustatytas tikslesnis $iy, teisingumo vykdyme dalyvaujanéiy, asmeny
pavadinimas — prisiekusieji sprendéjai. Pradedant Pirmuoju Lietuvos Statutu,
bylose dél smurtiniy ir turtiniy nusikaltimy, o ypa¢ Zemés bylose, prisiekusiyjy
sprendéjy ir teisminés priesaikos vaidmuo teismo procese — pagrindinis, kas
jrodo Prisiekusiyjy teismui biidingy elementy egzistavimg Lietuvos teiséje.
ISskiriamos tokios teisminiy priesaiky raSys: 1) teismo pareigiino; 2)
kaltinamoji; 3) iSsiteisinimo (atsisaikdinimo) ir 4) atidétoji (pazadétoji)
priesaikos.

Antrojoje dalyje, kiek leido rasytiniai $altiniai, stengtasi chronologiSkai
apzvelgti feodalinés (absoliutinés monarchijos, konstitucinés monarchijos),
aristokratinés respublikos epochy laikotarpiams priskirtiny priesaiky rasis ir
aptiktus jy tekstus, priesaiky davimo priezastis ir ceremonijas, religijos reikSme
joms. Antrojoje disertacijos dalyje analizuojama priesaikos Sventajam Sostui
reik§mé karfinuojant Mindaugg 1253 m. ir Lietuvos karalystés santykis su
popieziaus valdzia. Sioje dalyje taip pat apzvelgiami melagingy (sulauZyty)
priesaiky teisiniai, politiniai ir kitokie padariniai. ISanalizuotas po Mindaugo
nuzudymo i§ Lietuvos pabégusio kunigaik$¢io Daumanto 1266 m. Pskovo
vecei duotos priesaikos tekstas ir jo tapimas Pskovo kunigaikséiu. Lietuvos
didZiojo kunigaiks¢io Kestucio 1351 m. duotos priesaikos Vengrijos karaliui
Liudvikui Didziajam ceremonialas dél Dubnicos kronikoje pateikto aprasymo
i8samumo leidzia mums nustatyti tarpvalstybine taikos sutartj patvirtinancios
priesaikos lietuviska ritualg. Taip pat iSanalizuotas Sios priesaikos, anot
kronininko, duotos lietuviy kalba, tekstas, priesaikos davimo aplinkybés ir jos
sulauzymo pasekmés.

Nagrinéjant disertacinio tyrimo metu nustatytas priesaikas ir jy tekstus,
galima spresti apie tuometg valstybés santvarkg, visuomenéje vyravusig
vertybiy sistema, valstybés istorinés raidos ectapa, taip pat priesaiky jtaka
konkrediam valstybingumo etapui arba svarbiausiems jvykiams. Nustatyta
priesaikos vieta valstybés valdymo srityje tick duodant pavaldiniy (pareigines)
priesaikas valdovui, tieck valdovo prisieckiama pacta conventa — §i priesaika
skirta su bajorija sudarytai valstybés valdymo sutarCiai patvirtinti. Taikant
tyrimo metodus, bandyta i§gryninti i$ paprotinés ir pozityviosios teisés sgveikos
atsirandancios priesaikos, kaip teisinio instituto, samprata. Aptariami kanony
teisés pagrindu sudarytos santuokos valstybinio pripazinimo klausimai ir
santuokos priesaikos funkcinis i$skirtinumas, leidziantis konstruoti santuokos
priesaikos, kaip savarankiskos priesaikos rtsies, juriding sgvoka. Santuokos

36



priesaikos pagrindu atsirandantys teisiniai $eimos santykiai yra socialiai
reikSmingi ir akivaizdZziai pagrindzia priesaikos socialinj vaidmen;.

Disertacinio tyrimo déstymas baigiamas trecigja dalimi — ,,Priesaikos
instituto socialiné reik§Smé Lietuvos teisés sistemoje*, skirta nustatyti
priesaikos reikSmei atkuriant Lietuvos valstybinguma, plétojant tautiniu
pagrindu 1918 m. susikiirusios demokratinés respublikos valdzig, nulemta
konstitucionalizmo tradicijos ir 1993 m. jsteigto Konstitucinio Teismo
jurisprudencijos.

Istoriskai Lietuvos teisé keitési i§ esmés natiraliu — evoliuciniu keliu,
taciau to negalima pasakyti apie visuomeniniy santykiy, susijusiy su priesaikos
institutu, raidg. I$ Siam skyriui naudotos literatiiros galime daryti i§vadas, kad
priesaika lietuviy Tautoje buvo jgavusi didelg reikSmeg, buvo visuotinai
paplitusi ir taikyta visais Siame darbe aptariamais Lietuvos gyvavimo
laikotarpiais. Sovietinés okupacijos metu (1940-1990 m.) priesaikos institutas
faktiskai buvo eliminuotas i§ visy vieSojo gyvenimo sriCiy, iSskyrus karine.
Sovietmeciu prisickdavo tik kariai. Priesaikg turéjo duoti ir lietuviai, tarnave
okupacinéje kariuomenéje. Ne vienas lietuvis, atsisakes duoti tokig priesaika,
buvo represuotas. Su sovietiniais okupantais kovoj¢ Lietuvos partizanai, kuriy
vadovybé pagal Siuo metu galiojancius teisés aktus buvo jteisinta Lietuvos
valdZia, taip pat Lietuvos Sauliai tremtyje (JAV, Kanadoje, Australijoje ir t. t.)
ir toliau taiké priesaikos instituta. Saulio priesaika Sioje tyrimo dalyje
i8analizuota kaip modelis pareiginés (karinés) priesaikos nuo jos atsiradimo
1919 m. iki $iy dieny. IS kity $io laikotarpio priesaiky §i priesaika iSsiskiria tuo,
kad jos taikymas nebuvo nutriikes visg jos gyvavimo laikotarpj. Pazymétina ir
Sios priesaikos raida i§ esmés evoliuciniu budu.

Atkiirus nepriklausomybeg, nepelnytai i§ vieSyjy visuomeniniy santykiy
pasalintas priesaikos institutas i§ naujo randa deramg vieta Lietuvos teisés
aktuose ir gyvenime. Dabartiniais laikais priesaikos instituto pagrindu atsiranda
teisiniai santykiai, pvz., santuokos santykiai. Sie teisiniai santykiai pakankamai
aktual@is, todél neatsitiktinai vis daZniau priesaikos institutas diegiamas
naujausiuose Lietuvos teisés aktuose (pvz., Baudziamojo proceso ir Civilinio
proceso kodeksuose, Vietos savivaldos jstatyme ir t. t.). Siuo metu Lietuvoje
veikia jvairiy raSiy priesaikos: 1) pareiginés (profesinés), 2) teisingumo
vykdymo, 3) baznytinés, 4) kitos.

Pagal trukme priesaikos skirstomos j terminuotas ir neterminuotas. Pagal
prasmg priesaikos skirstomos j asertorines (fakto patvirtinimo) ir promisorines
(garantuojancias, kaip asmuo elgsis eidamas pareigas).
saugoti ir ginti bendrazmogiskasias savybes bei vertybes — vienybe, laisve,
iStikimybe, tiesa, teisinguma, patikimuma, sazininguma, garbe, dorove,
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lojaluma ir kt. Priesaikg duodantis zmogus prisiima pareigg saugoti ir ginti tai,
kas jam ir kitiems yra svarbu bei vertinga, kas sudaro tvirta pagrindg
bendruomeniSkumui ir tarpusavio pasitikéjimui. Priesaikos tikslai leidzia
i8skirti dvi pagrindines priesaikos funkcijas: priesaikoje esancéiy vertybiy
igyvendinimas ir priesaika ginamy vertybiy apsauga.

Visuomeniniy santykiy, susijusiy su teisiniu priesaikos institutu,
reikSmingumas grindziamas Lietuvos Respublikos Konstitucijos nuostatomis,
skirtomis valstybinés valdZios institucijoms formuoti ir valstybés pareigiiny ir
Tautos atstovy atsakomybei uz priesaikg lauzanéig veika nustatyti.

Dinamiskas teisékiiros procesas neabejotinai lémé tam tikry teisiniy spragy
ir netikslumy, susijusiy su priesaikos institutu, atsiradima. Tai trukdo suteikti
priesaikai jos pirmykstj socialinj vaidmenj ir uztikrinti visavertj veiksminguma.
Pateikiami konkretiis pasiiilymai, kaip susidariusig padétj taisyti.

Tyrimo rezultaty aprobavimas

Darbui 2011 m. kovo 16 d. pritarta Mykolo Romerio universiteto Teisés
fakulteto Teisés filosofijos ir istorijos katedroje (TFIK), darbas 2011 m.
balandzio 21 d. svarstytas Mykolo Romerio (MRU) universiteto Doktoranttiros
komisijoje. Komisija patvirtino disertacijos gynimo tarybos sudétj ir
rekomendavo disertacijg ginti vieSai 2011 m. birzZelio 23 d.

Kai kurios mokslinio tyrimo dalys paskelbtos MRU moksliniy darby
zurnale , Jurisprudencija“: 2007 metais iSspausdintas straipsnis ,,Kai kurie
priesaikos teisinio instituto istoriniai aspektai Lietuvoje iki XVIII amziaus®, Nr.
11(101): 50-57 ir 2004 metais i$spausdintas straipsnis ,,Priesaikos institutas ir
jo igyvendinimo problemos®, Nr. 54 (46): 16-28. Parengtas straipsnis ,,Saulio
priesaikos misija ir jos jgyvendinimas“ MRU zurnalui ,,Socialiniy moksly
studijos®, §io straipsnio publikavimui pritarta 2011 m. vasario 8 d. MRU TFIK
posédyje.

Apibendrinus tyrimg suformuluotos §ios i§vados ir pasiiilymai:

1. Priesaikos sampratos tyrimas atskleidzia §io instituto subjektyvinj
(asmenybinj) veiksnj, t. y. per asmeny jsisgmonintg abipusés atsakomybés ir
garbés supratimg susiformavo priesaikos butinybé ir jos paskirtis — teisinés
tvarkos ir asmens savanoriskos istikimybés jai uztikrinimas. Per asmens viding
nuostatg elgtis taip, kaip i§ jo reikalauja paties duotas jsipareigojimas,
sustiprinamas visuomenei bendry vertybiy jgyvendinimas ir apsauga. Valstybés
ir tautos interesai reikalauja, kad per priesaikos instituto plétrg ir veiksminguma
blty sustiprintas tautos ir jos atstovy rySys, taip pat uZztikrinama valdzios
socialiné kontrolé, stiprinanti tautos gyvybinguma ir kurianti Lietuvos valstybés
vertg tarp Europos ir pasaulio tauty.
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2. Aukséiausiyjy valstybés pareigliny ir teiséjy patikimumo poreikis, jo
realizavimas vidiniu apsisprendimu iStikimai tarnauti demokratijai ir teisei,
pasitikéjimas tokiu asmeniu realizuojamas ne tik suteikiant jam tam tikrg
socialinj statusg ir jgaliojimus, bet ir nustatant atsakomybe¢ uz piktnaudziavima
jais. Svarbus patikros mechanizmas, kaip toks asmuo laikosi vieSai duoto
pasizadéjimo buti iStikimas teisés virSenybés ir demokratijos vertybéms.

3. Jvertinus tyrimo rezultatus, modeliuotinas §is universalus priesaikos
teisinis apibrézimas:

Priesaika — vieSas laisva valia duodamas jsisgmonintas pasizadéjimas
veikti tiksliai pagal iStikimybés konkrecioms, priesaikos aktu aktualizuotoms
vertybéms suponuotg elgesio modelj (standartg), suvokiant, kad uz
pasizadéjimo nesilaikymg gresia teisinés ir moralinés sankcijos.

4. Pirmosios priesaikos Lietuvoje, pagristos tradicijomis ir paprodiais,
buvo dalis senosios balty (pagoniSkosios) religijos, kaip visuomeninés
sanklodos ir tvarkos joje palaikymo priemoné. Priesaikos atsiradimas susietas
su grieztos socialinés drausmés, dievy autoritetu paremtos valdzios ir
visuomenés integravimu bendriems i§gyvenimo tikslams pasiekti, vienybés ir
paprotinio teisingumo uztikrinimo poreikiu.

5. Priesaika buvo balty gentinés ir valstybinés integracijos priemoné,
lingvacentristiniu pagrindu sukurtos Lietuvos valstybés vienijimo ir vasaliniy
priesaiky pagrindu prijungty slavy Zemiy integravimo j Lietuvos Didziaja
Kunigaikstyste priemoné. Jsigalint krikscioniskajai pasaulézitirai ir rasytinei
formai, priesaika tampa neatskiriamu politinés valdzios jtvirtinimo visuomenéje
atributu ir religiniu teisiniu institutu. Véliau, nykstant priesaikos religinei
dominantei, ji vis labiau tampa teisiniu institutu, nors religinio autoriteto
neatsisakoma ir Siais laikais.

6. Garsiausiuose ir zinomiausiuose rasytiniuose Lietuvos teisés Saltiniuose
paprociais ir Dievo autoritetu grindZziamoje teiséje priesaikos instituto reik§mé
tapo centrine tarp kity teisinguma jgyvendinanciy ir ji stiprinanéiy instituty iki
pat XIX a. Nesant ikiteisminio tyrimo stadijos, Lietuvos teismai XIV-XVIII a.
priesaikos institutg taiké kaip veiksmingiausig tiesos nustatymo ir teisingumo
jgyvendinimo baudziamosiose ir civilinése bylose priemong. Teismas,
atsizvelgdamas | besibylinéjanciy $aliy reputacijg, skirdavo vienai i§ Saliy
pareiga prisiekti, kartu jgyvendinant §ig pareiga legalizuodavo jai teisg |
teisingumg. Su prisickusigja Salimi prisiekdavo ir jos nurodyti prisiekusieji
sprendéjai — Prisiekusiyjy teismo lietuviskoji atmaina.

7. Sis priesaikos instituto tyrimas atskleidé, kad priesaiky, taikyty Lietuvos
Didziojoje Kunigaikstystéje, formulése iki 1795 m. (visiskos Lietuvos
okupacijos) neaptinkama laisvés ir nepriklausomybés motyvo. Sios dvi
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vertybés jgavo aktualumg ir imtos jtraukti j priesaiky formules tik tada, kai
lietuviy tauta prarado savo valstybe.

8. Dél pareigines, teismines ir santuokos priesaikas sudaran¢iy pozymiy ir
tiksly netapatumo, atsizvelgiant j istoring priesaikos sampratg, iSskirtinos
keturios priesaikos teisinés savokos, apibudinancios jy paskirtj, funkcijas ir
vaidmen;:

8.1. istoriné priesaika — tai religiné pagal savo tikslus ir argumentus
priesaika, kaip laisva valia atlickamas ritualizuotas kreipimasis j dievus
(Dieva), skirtas sudaryti tarpusavio sajungai reikSmingiems veiksmams atlikti,
samoningai jsipareigojant atsilyginti uz dieviska globa pagal protéviy
paprocius, sutarties nejvykdymo atveju pasmerkiant save prakeiksmui ir dievy
(Dievo) skirtai bausmei;

8.2. pareiginé priesaika — sazine (vidiniu imperatyviu apsisprendimu) ir
Dievo autoritetu pagristas paZadas uZztikrinti teisés virSenybg, pabréztina
iStikimybé Lietuvos Respublikai ir jos vientisumui, sgZiningam tarnavimui
zmonéms, nuostata visomis iSgalémis stiprinti valstybés laisve ir
nepriklausomybe, taip pat jsipareigojimas didinti tautos pasitikéjimg valstybés
valdyma (tarnyste zmonéms) uZztikrinanciais asmenimis, kreipiantis | Dieva,
prasant Jo pagalbos Siems jsipareigojimams jgyvendinti;

8.3. teisminé priesaika — vidiniu apsisprendimu ir Dievo autoritetu
pagristas pazadas teisingai liudyti ir sakyti tik tiesg kaip teisingumo ir teisés
vir§enybés jgyvendinimo priemoné, kreipiantis | Dieva, prasant Jo pagalbos
Siems jsipareigojimams jgyvendinti;

8.4. santuokos priesaika — Dievo akivaizdoje dviejy skirtingy lycCiy
asmeny laisva valia vienas kitam visam gyvenimui prisiektina meilé ir
iStikimybé kaip teisiy ir pareigy vienovés Seimoje iSraiska ir kaip pagrindas
sukurti Seimos sandrauga, kurios strateginiai tikslai — siekti santuokinio gério,
gimdyti vaikus ir aukléti juos dorais zmonémis ir iStikimais pilieciais.

9. Auksciausieji valstybés pareigiinai yra lojalis savo valstybei, kai jy
i$tikimybé jai ir patikimumas nekelia jokiy abejoniy. Todél jie negali biiti susij¢
priesaika ar pasizadéjimu su uzsienio valstybe (bliti uzsienio valstybés
pilieciais). Asmenys, susij¢ su uzsienio valstybémis ir pretenduojantys biti
iSrinkti ar paskirti j auk$Ciausiasias valstybés institucijas, turi ty uZzsienio
valstybiy nustatyta tvarka atsisakyti uZsienio valstybés priesaikos ar
pasizadéjimo (pilietybés).

10. Tik priesaikos pazeidimo (sulauzymo) sudéties elementy visapusio,
visaverc¢io ir i§samaus iStyrimo pagrindu galima nustatyti priesaikos paprasto
pazeidimo arba kvalifikuoto pazeidimo — priesaikos sulauzymo — fakts.
Priesaikos sulauzymas pagal savo pobiudj apima kitus du savarankiskus
pagrindus apkaltos procesui inicijuoti: 1) Siurk$ty Konstitucijos pazeidima, 2)
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paaiskéjima, jog padarytas nusikaltimas. Todél priesaikos sulauzymas yra
universalesnis institutas ir bendresnis pagrindas apkaltos procesui inicijuoti.

ISkelty hipoteziy patvirtinimas

1. Priesaikos instituto tradicijy atgaivinimas ir Vakary teisés tradicijos
testinumo uZztikrinimas naujausiuose Lietuvos teisés aktuose jrodo, kad
priesaika — ganétinai reikSmingas ir efektyvus Siuolaikiniy visuomeniniy
santykiy sutvarkymo (sureguliavimo) elementas arba jrankis. Saulio priesaikos,
kaip atskiro su priesaikos institutu susijusio pareiginés priesaikos pavyzdzio,
tyrimas akivaizdziai parodé priesaikos instituto reik§més stipréjima Lietuvoje.
Priesaikos instituto reguliavimo spragos Lietuvos teisés aktuose suponuoja §io
instituto nevisavert] veiksmingumg. Pasitaikantis priesaikos instituto teisinio
reglamentavimo brokas nepaneigia Sio instituto reik§Smés Lictuvos teisei ir
misy visy gyvenimui.

2. Tyrimas atskleidé, kad Lietuvoje egzistavo Prisiekusiyjy teismas, jj
pagrindé prisiekusiyjy sprendéjy funkcinis teisingumo jgyvendinimo pobudis.
Dél priesaikos reik§Smés teisminiame procese mazéjimo §is teismas taip ir
nejgavo savo institucionalizuotos (atskiro teismo) iSraiskos.

Pasitlymai:

1. Priesaikos instituto i$skaidymas pagal pazeidimo pobiuidj ir lygj i dvi
kategorijas — priesaikos pazeidimg ir priesaikos sulauzyma — ir susiejimas su
nepriekaiStingos reputacijos reikalavimu sudaryty salygas veiksmingiau taikyti
atsakomybe uz $io instituto pazeidima.

2. Priesaikos institutg iSreiSkianéiy teisés normy imperatyvumas gali biti
uztikrintas detalizavus priesaikos pazeidimo nustatymo institucing aplinka
(sukuriant institucijy ir pareigiiny, nagrinéjanciy priesaikos pazeidimo sistema);
teisinj pazeidimo nagrinéjimo mechanizmg (procesa); priesaikos pazeidima
sudaran¢iy pozymiy visumg (sudétj) ir atsakomybés (sankcijy) uz priesaikos
pazeidima turinj.

3. Siekiant stiprinti valstybinj ir savivaldos valdyma, jy atstovy
atsakomybe wuz priimamus sprendimus ir jy jgyvendinima, reikéty
atitinkamuose jstatymuose jtvirtinti priesaikos institutg visiems valstybés
tarnautojams, savivaldybiy administracijos direktoriams ir valdinius jgaliojimus
turintiems savivaldybiy darbuotojams, taip pat vieSyjy jstaigy, kurioms yra
perduotos valstybés funkcijos, darbuotojams. Istatymais reikéty nustatyti
veiksmingg ir nepriklausoma priezitiros, kaip valdinius jgaliojimus turintis
asmuo laikosi duotos priesaikos, institucijy sistema.

4. Autentiskos teisés raiSkos formos turi biiti atgaivinamos $iuolaikinése
teisés formose (jstatymuose, statutuose), ypac jeigu jose reglamentuojami
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teisiniy santykiy testinumg uZtikrinantys teisiniai institutai. Siuo atveju
Lietuvos Sauliy sajungos istorinj tgstinuma pabréziantis Saulio priesaikos arba
Saulio iskilmingo pasizadéjimo teisinis institutas (kaip ir kitais pareiginiy
priesaiky atvejais) turi biiti siejamas su asmens religijos iSpazinimo laisve.
Bitina panaikinti nuostatas, nurodancias Sauliams prisiekti arba iSkilmingai
pasizadéti atsizvelgiant j jy statusg organizacijoje (amziy).

5. Uztikrinant priesaikos paskirties veiksmingumg, reikia derinti vidinj
nusistatymg laikytis duotos priesaikos ir grésmés sulaukti teisiniy sankcijy uz
priesaikos sulauzyma.

6. Kad rinkimy jstatymuose biity labai aiSkiai ir tiksliai apibrézta
konstituciné sgvoka ,,nesusijgs priesaika ar pasizadéjimu uZzsienio valstybei ir
nustatyti papildomi reikalavimai Konstitucijos 56 straipsnio pirmosios dalies
nuostatai jvykdyti, jstatymy leidéjas turi jstatymu nustatyti, kokio pobiidzio
pasizadéjimas (raSytinis, zodinis, sutikimas slapta bendradarbiauti, anketos
uzpildymas ir pan.) ir kokio pobtidZio uzsienio valstybés dokumento turéjimas
(kortos, paso ir t. t.) yra (ne)suderinamas su Seimo nario ar Respublikos
Prezidento statusu.

7. Istatymais reikia nustatyti savivaldybiy taryby nariy priesaikos
laikymosi priezitiros institucing sistema, uztikrinti jos nepriklausomuma nuo
politinés valios. Tokios sistemos sudétine dalimi galéty buti Vyriausioji
tarnybinés etikos komisija arba Vyriausioji rinkimy komisija, o galutinj
sprendima turéty priimti Lietuvos vyriausiasis administracinis teismas.
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