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Diana Gumbreviciiité-Kuzminskiené

IMPLEMENTATION OF THE PRINCIPLE OF EQUAL
OPPORTUNITIES IN THE LABOUR LAW OF THE
EUROPEAN UNION AND LITHUANIA

Summary

Subject matter and relevance of the research. The principle of equality
comes from the idea to guarantee the equal and effective protection and defence
against discrimination on the grounds of race, colour, gender, language, reli-
gion, political or other views, age, sexual orientation, origin, ownership, birth
or other status. This principle is of utmost importance and in view of A. Vaisvi-
la and other legal theorists, it is related to the legal principle of law per se, since
law is possible only when it is postulated that each individual is a subject of law
and the rights of all individuals are equally valued. According to the opinion of
Advocate General P. Maduro, delivered in case 303/06 Coleman', the right to
work and professional advancement are fundamental to each human being not
only because they are the source of income, but also because such rights secure
the opportunity to have one‘s own welfare and the welfare of one‘s family, so-
cial stability as well as the feeling of social value and self-realisation. An indi-
vidual who discriminates against the other person on the ground of their charac-
teristics is unlawfully limiting the legal rights of choices and in this way infrin-
ges upon the other person‘s opportunity to have a private life without distur-
bance. In such a situation, the most important aspects of human life are decided
not by the person herself /himself, but the prejudices of somebody else. A pe-
rson who is discriminating against an individual from a socially disadvantaged
group, is then limiting their rights to privacy and infringes upon the person‘s
dignity. Thus, the principle of equality is of utmost importance,is distinguished
with such characteristics as birthright, principle of universalism and fundamen-
tal rights. Taking into consideration the idea of rule of law and seeking for de-
fence of the principle of equal opportunities, there should be a mechanism of
implementation which would guarantee the effectiveness of and equal opportu-
nities.

The principle of equal opportunities, as one of the most salient aspects of
human rights, has been developed over the number of years and despite of its
importance, universalism and its implementation in the most significant inter-
national and supranational law, as well as national Constitutions, the basic co-

' Opinion of Advocate General Poiares Maduro, delivered in case 303/06 Coleman v. Attrid-
ge Law and Steve Law.
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des of conduct in the national law, special legal acts, it is still possible to state
that this principle unfortunately still remains as legal abstraction because the
right for equality of employees becomes a declaration which is very hard to
achieve in practice and, thus, the effective implementation of such a principle is
still problematic. Therefore, the effective implementation of the principle of
equal opportunities remains an actual and new phenomenon as well as a rele-
vant concept for both theoretical and empirical research.

Infringements of the principle of equality can take a number of different
multiple forms and have very deep social, economic, political, historical and
cultural roots that are interrelated. Now it is widely acknowledged that such
violation acts are attempts to violate person’s characteristics and freedoms that
constitute the core of a person’s identity and human dignity. Such values are
the main values of the democratic and free society. Therefore, the infringement
of the public interest is always present in cases of discrimination acts. Refusal
to employ a worker as well as dismissal or other violations of labour law can
have a very detrimental effect on the worker’s future employment activities and
his or her general state of being for the rest of the life, since labour is the most
important aspect of social life for the individual, which gives background for
the material and social existence for the individual and his family. The social
consequences and harm of activities that could be called “the acts of violation
of the equality principle” constitute material, physical and immaterial suffering
for the individual.

What are the main reasons and obstacles that do not allow the principle of
equal opportunities established de jure to be effectively implemented de facto?

In this dissertation it is concluded that there are several reasons that inter-
fere the effective implementation of the equality principle in the labour law of
the European Union (EU) and Lithuania. One of the reasons is related to the
fact that antidiscrimination labour law is still understood in the traditional way,
which means that it is still comprehended in the framework of negative law
when the principle of equal opportunities does not imply (usually employers)
the duty to take the positive actions. Such implication usually makes the rule
,»,do not take any action that violates other‘s equality* widespread, but tends not
to stop the prevention of other negative acts. Accordingly, the individual model
of rights defence becomes predominant in the antidiscrimination law and legal
practice, because such model gives an opportunity for a victim of discrimina-
tion to apply with a complaint to the legal institutions and to restore the rights
that have been violated and receive compensation for the material and immate-
rial harm. This individual model of rights protection is not the future, but the
past orientated and in fact is enacting the antidiscrimination law which is based
on the assumption of guilt. Generally, the individual complaint models might
be in favour only of the victim of discrimination because it may restore the sta-
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tus quo before the violation of equality of the victim of discrimination and
equal opportunities principle and material and immaterial compensation is paid.
Certainly the individual model of rights protection is very important in resto-
ring justice, but its effectiveness in comparison to positive measures is in
question. Therefore, the possibilities for structural changes in the society are
very limited and, thus individual rights approach is unable to address the causes
of discrimination — old stereotypes, prejudices and social norms.

In this thesis the individual complaints model is considered as a very im-
portant but not the only sufficient remedy to achieve equality de facto. Thus,
the dissertation research assumes that the implementation of this model as a
means of implementing the principle of equal opportunities must be comple-
mented by proactive measures to promote fundamental changes in society that
will enable elimination of discrimination as a phenomenon. The authors idea
of positive rights and duties as prerequisites for equality in general and the
principle of equal opportunities are in line with the theory of the Oxford school
of antidiscrimination law which focuses on proactive and positive action, insti-
tutional change, with responsibilities born by those best able to bring about
change rather than those who have allegedly breached the equality right. It is
suggested in this dissertation that formal theory of equality must be supplemen-
ted with the perspectives of substantive equality, because the former has more
potential in changing the status quo of the society, since it addresses the
consequences of discrimination as well as causes of it. This conclusion is very
much related to the assumption of Sandra Fredman who demonstrated that spe-
cialized positive actions that are in line with the substantive theory of equality
may affect the causes of systematic discrimination and overcome institutional
and structural barriers that hitherto hampered the full implementation of
equality model and the principle of equal opportunities. Therefore, positive
actions should become positive duties for all law making and law enforcing
institutions that are responsible for the equality and equal opportunities policies
and primarily all institutions of central, regional and local governments, emplo-
yers, service providers.

With respect to policy implementation the situation of equal opportunities
in Lithuania is unambigous. Discrimination is a widely spread phenomenon in
the society especially as far as labour market is concerned. Until now the prin-
ciple of equal opportunities mostly exists in policy, whereas in actual practice
there is no strong mechanism for its implementation. Therefore, a large number
of cases of discrimination go unremedied. The functioning of the individual
complaint model is diminished by the inefficiency of sophisticated mechanisms
to restore the rights that have been infringed and to compensate damage that
has been inflicted. Proactive measures that would allow the smooth functioning



of the equal opportunities model and make policy of equality not only as formal
but also actual are non existent in Lithuania.

The institution which is implementing the principle of equal opportunities
should therefore be given the right of locus standi (or it should use it actively)
which would allow it to start litigation in court with the aim to defend the pub-
lic interest in such cases of discrimination when there is no real victim or the
former is not willing to sue against the perpetrator of breach. In addition,
should such an institution use right of amicus curiae more actively, the positive
actions of our state would create more favourable conditions in fighting such
problems as equality. As it could be seen from experiences of other European
states (e.g. the United Kingdom), institutions that aim is to fight discrimination
have the right to use locus standi even if this right is not enacted by legal acts.

Participants of the legal relationship and even subjects of law applicants
often do not recognize discrimination as a social phenomenon which often oc-
cures in workplace and various legal relationship at work. Sometimes when
such cases of discrimination are recognized, the victims are unable to pursue
their claim or are unwilling to start a complaint. There could be many reasons
for such behavior: lack of information and knowledge of forms of discrimina-
tion, limited financial resources, general distrust in courts, inneficient policy of
equality institutions and social partners. There is also a problem of widespread
intolerance, stereotypes and prejudices (especially against Roma ethnic groups,
homosexuals, exprisoners in Lithuania). But perhaps the main reason that keeps
the victims of discrimination away from ligitation and seeking for compensa-
tion is the latency of discrimination acts and following difficulties in proving
the fact of discrimination despite of available legal mechanisms that protect
victims of discrimination and make their burden of proof easier.

The other factor that still obstacles the well functioning of the principle of
equal opportunities is lack of solid legal practice in courts because of very few
discrimination cases investigated in Lithuania especially. This situation causes
indetermination and uncertainty for legal practicioners because there is no clear
vision of how discrimination cases could be resolved and remedied. The most
uncertain thing in cases of discrimination causing judges to be very carefull in
making decision is application of the main concepts of discrimination, its
forms, the content of such a concept, justification of discrimination, burden of
proof and analysis of other aspects of the principle of equal opportunities such
as civic will, unpopular decisions, rights of majority vs. right of minority.

Above all, one should mention that the development of human rights and
equality principle in the European Union is still hindered by the absence of uni-
fied antidiscrimination directive at the European Union level in general and
absence of unified special antidiscrimination act in Lithuania. The situation is
exacerbated by the lack of consistency and compatibility in the explaining of
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certain basic antidiscrimination provisions in jurisprudence of the European
Court of Justice as well as European Court of Human Rights (e.g. concepts of
different forms of discrimination, dissociation of certain forms of discrimina-
tion, shifting burden of proof, efficiency of sanctions, etc.). The other obstacle
in this process is the tendency of expansive explanation of antidiscrimination
provisions in the courts decisions, but this is not enough reasoned by the judges
regularly. Sometimes the courts give lack of argumentation and motivation
when discussing the very common concepts of equality and equal opportunities.
This becomes problematic if we are developing solid concept of implementa-
tion and solid directions of some aspects of antidiscrimination law. As it was
mentioned, proactive measures of equal opportunities do not attract significant
attention either from the law making or law enforcing structures.

Therefore, Vladimir Spidla, Commissioner for Employment, Social Af-
fairs and Equal Opportunities has recently stated that "Discrimination repre-
sents a waste of talent and a denial of fundamental rights. Equality and non-
discrimination are not luxuries reserved for times of economic growth. With
unemployment rising and the risk of poverty and exclusion increasing in the
current economic recession, the EU and the Member States need to strengthen
their commitment to equal opportunities more than ever.

The subject matter of the research. As the title of this dissertation shows
— the main subject matter of this research is implementation of the principle of
equal opportunities in labour law of the European Union and Lithuania.

The aim of the research is by using theoretical and practical (comparati-
ve) aspects to analyze the implementation of the principle of equal opportuni-
ties in the European Union and the Lithuanian Labour Law, formulate opinions
and make suggestions for more effective implementation of the principle in the
Lithuanian labor law. In order to achieve such goal the following objectives
were formulated:

a) to reveal the concept of equal opportunities, definition of equality and
discrimination, and to discuss the relationship between discrimination and dif-
ferentiation;

b) to analyse the concept of direct discrimination as one of the fundamental
form of the violation of the principle of equal opportunities, to disclosure the
concepts of other forms of discrimination, showing the effect of the proper ap-
plication of the specific concepts of equal opportunities as the objective of di-
rectives;

¢) to disclose specific measures and rules in the cases of discrimination at
work that facilitate burden of proof for the victim;

? Spidla, V. Human rights day [interactive]. Briussels, 2009 [accessed on 2010-07-14].
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1901& format=HTML.
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d) to evaluate the role of the Equal Opportunities Ombudsman in the pro-
cess of implementing the principle of equal opportunity;

e) to examine redress mechanisms of that are available for the victims of
discrimination at workplace;

f) to assess the case law of implementation of the principle of equal oppor-
tunities as the case law in the Lithuanian courts and the European Court of Jus-
tice.

g) to discuss possible proactive measures that contribute to implementation
of the principle of equal opportunities.

Academic novelty and practical significance of the research. The legal
discourse in the Lithuanian academic legal literature is very limited as far as
literature of equality and equal opportunities is concerned. There is an obvious
lack of thorough and systematic analysis of discrimination concepts, concepts
of different forms of discrimination, shifting of burden of proof, institutions of
equality that implement the right of locus standi, amicus curiae the nature and
severity of sanctions and many other things. European Union antidiscrimination
directives have been recently transposed into the national law. Such changes as
for example shifting of burden of proof in the cases of the discrimination on the
grounds other than gender were transposed only in 2008 in the national law.
Therefore, the academics and the lawyers still need to discuss such a provisions
as well as to shed some light on the application of the European Union directi-
ves in our national legal system.

The academic novelty of the disertation arises from the systematic analysis
of the implementation of peculiarities and complexities of the principle of equal
opportunities in labour law, as the integrated research for the first time in
Lithuania. The thesis presents the theory of formal and substantial equality that
is very significant in understanding the very basic principles of equality per se
and the principle of equal opportunities. This dissertation gives a background
discussion and analysis of advantages and limitations between two models of
rights defense and litigation: individual complaint led model and proactive mo-
del that attempts to remedy the former model. Moreover, this research is also
very relevant to legal practice. In this research, legal acts, court practice and
legal doctrine of Lithuania and foreign countries regarding specific antidiscri-
mination measures have been analyzed. Despite of the innovative aspects of
this thesis, it is important to note the names of Lithuanian and foreign acade-
mics that have been contributing to both theoretical and empirical research on
the subject matter: O. M. Arnardottir, M. Barbera, M. Bell, C. Bernard, C.
Brors, S. Burri, V. Chege, P. Chieco, S. Fredman, J. Gerards, B. Hepple, D.
Izzi, S. Laulom, T. Loenen, A. McColgan, C. McCrudden, R. Nielsen, S. Pre-
chal, D. Schiek, I. Solanke, L. Waddington and others. Furthermore, the princi-
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ple of equality in the context of Lithuanian Constitutional and International law
has been discussed by Lithuanian scholars such as A. Abramavicius, T. Bir-
montiené, E. JaraSiunas, D. JoCiené, K. Jovaisas, E. Kuris, V. Milasiuté, A.
Vaisvila, S. Vidrinskaité, E. Ziobien¢, J. Zilys and others. Several aspects of
equality and equal opportunities as far as their implementation in the Lithua-
nian labour law is concerned have been explored by T. Davulis, R. Guobaité-
Kirsliené, V. Kanopiené, I. Macernyté-Panomarioviené and others. Discrimina-
tion has been researched from the perspectives of philosophy, sociology, psy-
chology, economics and other fields by a number of Lithuanian scholars such
Donskis, L. Dromantiené, V. Gerikiené, M. Jankauskaité, R. Lazutka, T. Leon-
¢ikas, I. Matonyté, S. Mikulioniené, A. Novelskaité, M. A. Pavilioniené, G.
Purvaneckiené, O. G. Rakauskiené, J. Reingardé, D. Satkovskiene, V. Sidlaus-
kiené, M. Taljiinaité, A. Tereskinas, A. Vareikyté, N. Vasiliauskaité, A. Zdane-
viGius, L. Zalimiené, A. Zvinkliené.

Scientific research of equal opportunities in the implementation of the ana-
lysis is relevant not only from the theoretical but also practical point of view.
As the result of the extensive research it will create preconditions for a clearer
understanding of equal opportunities, defined as those events fall within the
scope of the prohibition of discrimination, will allow the separation of direct
discrimination from other forms of discrimination (indirect discrimination, ha-
rassment, instruction to discriminate, etc.). The research will create precondi-
tions for the legislature, the social partners to develop or improve the delivery
mechanism, the burden of proof through the transfer procedure, testing,
questionnaire, to improve the Equal Opportunities Ombudsman and other insti-
tutions to implement the principle of equal opportunities in Lithuania. This ana-
lysis should be useful both for employees and employers and their representati-
ves, and the authorities implementing the principle of equal opportunity (Equal
Opportunities Ombudsman, the State Labour Inspectorate, the courts).

Dissertation research results will be useful for the preparation of research
papers, teaching of lectures and conducting workshops for students of Labor
law, The Legal Basis, European Union Labour Law, EU Labour Market, The
Ensuring of Non-discrimination in Employment Law, Social Status and Gua-
rantees for Disabled People and other matters. Proposals on improvement of
legislation will be beneficial for the legislative bodies.

Methodology of the Research. Two different perspectives of scientific
research and methodological approaches are combined in this dissertation, na-
mely scientific metaphysics and practical jurisprudence. Much attention is paid
to the practical analysis of equal opportunities model and the implementation of
the principle in actual practice. Various scientific methods have been applied
during the research in order to achieve the set purpose and to formulate conclu-
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sions and recommendations. The main methods used in the research are as
follows: logical analysis, systemic analysis, historical, comparative, teleologi-
cal, comparative, analytical-critical, empirical, lingvistic, descriptive as well as
other methods.

All mentioned methods helped to reveal the genesis of equality principle
in the European Community and Lithuanian national law, different theoretical
perspectives of equality and equal opportunities, the concepts of direct and in-
direct discrimination, harassment. The application of such methods enabled to
explore the evolution of the EU directives and their application in different le-
gal contexts regarding discrimination at workplace in order to identify the core
problems of litigation at the national and European jurisprudence. The compa-
rative method has been used to parallel the legal regulation and practical appli-
cation of the principle of equal opportunities in the several European countries.
This method has been used in order to identify the deficiencies of the existing
national legal regulation in question and to provide with constructive sugges-
tions regarding the existing legislation and implementation of equality de facto
in Lithuania.

Structure of the dissertation. The structure of the dissertation was de-
termined by the goals of the research. This thesis consists of introduction which
discusses the methodology of the research, three parts of the research, conclu-
sions and recommendations, list of bibliography. In the end of the dissertation
the list of the author*s publications on the subject matter is provided.

The first part of thesis ,, The Principle of Equal Opportunities* consists of
six chapters. In the first chapter ,,The Concept, Relationship and Value of the
Principle of Equality and Nondiscrimination“ the principle of equality and
nondiscrimination as well as the relationship between those two each other de-
termining concepts is analyzed in this chapter in the light of Lithuanian Consti-
tutional doctrine and current academic debates. Equality is discussed as a broa-
der conceptual tool in relation to nondiscrimination. The author notes that the
concept of equality implies both positive and negative aspects of law and legal
measures of rights implementation. At the same time, it is observed that the
concept of non-discrimination is related to something that is negative, that
requires to refrain from some illicit acts and does not demand from the state to
take positive actions. At this respect, the essence of the antidiscrimination law
is disclosed - the legal model which is based on the individual claims of breach
and which does not encourage institutional change. This model has been recent-
ly critisized as inefficient to achieve the substantial equality, therefore a substi-
tute model — proactive model, which is able to bring substantial and structural
changes in the society, is being introduced and challenged by using and discus-
sing the concept of equality.
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In the second chapter "The Formal Equality and the Substantial
Equality" the concepts of formal and content (substantial) equality or legal
regulation (start) and economic (finish) equality are being discussed using the
framework of formal equality of Aristotle. The thesis assumes that the formal
equality is not sufficient for the consolidation of the effective tools in the fight
against discrimination, and therefore more attention should be paid to the con-
tent of equality, which has two lines: equality of opportunities and equality of
results. The present research gives advantage to the concept of equal opportuni-
ties which stresses the content of the concept of equality, and in this way links
this concept to the personal status (merits), while the concept of the equality of
results implies redistribution of goods according to the individual needs, which
are regardless of status. The principle of equal treatment involves a range of
measures to help victims effectively exercise their right to equal treatment -
effective sanctions for violations of the principle of equal opportunities, transfer
of the burden of proof, the right of amicus curiae, locus standi by the equal
opportunity institutions, positive differential treatment to others, etc.

The third chapter "The Ratio of Discrimination and Differentiation"
defines the concepts of discrimination and differentiation. According to the
Lithuanian Constitutional Court doctrine, and many scientists‘ insights, the
differentiation of targets, criteria of legitimacy and the limits of the possible
differential treatment are revealed. The author justifies the differentiation which
is understood as a special exception, the goal is to eliminate or reduce the
inequalities that exist in social life. Using the possibility of differentiation is
very important to ensure that the differentiation would not become discrimina-
tion against other employees. According to the doctrine which is developed by
the Lithuanian Constitutional Court in the process of setting differentiated be-
havior one must first evaluate legal situation of persons or objects which su-
bjects to different regulatory. The author points out that the differentiated regu-
lation must have the objective of substantial equality and that the legislature
does not have the full unlimited discretion. Differentiation must be proportiona-
te and adequate.

In the fourth chapter "The Causes of Violation of the Principle of Equal
Opportunities or Discrimination” the possible reasons leading to violations
of equality (discrimination) are analysed, and it is assumed that the main causes
leading to discrimination lies in the social organization of people and society
that are associated with strong prejudice, stereotypes, normative masculinity,
imperatives of heterosexuality and gender hierarchy that are prevailing in cultu-
re of workplace. All these phenomena affect human behavior and a certain
group of society find themselves at a disadvantage position not only for indivi-
dual but also on the institutional behavior.
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The fifth chapter ,,The Implementation de jure of the Principle of Equal
Opportunities* presents an overview of the legal documents, which estab-
lished and currently consolidate the principle of Equal Opportunities. It briefly
discusses the principle of equal opportunities in international law, which lays
down the provisions of the International Labor Organization conventions, the
Council of Europe, the European Union and the Lithuanian Labour Law.

The sixth chapter ,,Jmplementation de facto of the Principle of Equal
Opportunities* examines the situation of equal opportunities of the women,
the elderly, homosexuals, Roma and other persons, the actual situation in terms
of equal opportunities. Often, human rights and freedoms are perceived as a
perfect system, without attracting attention to the level of implementation of
these rights, taken only in accordance with the laws and other normative acts of
the wording. Despite the fact that the modern regulation to implement equal
opportunities is given much attention, however, this principle is not fully imp-
lemented in practice. For example, despite an active and wide-scale implemen-
tation of equal opportunities policy in the European Union and Lithuania, the
difference between women and men in the labor market remains a distinct di-
sadvantage of women, the gap between women and men in employment wages
is still high. Women with higher education are not guaranteed better career op-
portunities than men - women are employed in lower paid jobs, pick more fe-
minised occupations. According to the results of scientific studies, the majority
of Lithuania's population is still very homophobic, and intolerant of other eth-
nic groups, individuals in a society entrenched in stereotypes. Violation of the
principle of equal opportunities of employment law is understood as unequal
treatment according to access to the job, perfoming the job, at promotion, ter-
mination of the employment relationship and so on.

The second part of the thesis ,, Forms of Discrimination" consists of four
chapters.

In the first chapter “The Main Forms of Discrimination" two main
forms of discrimination - direct and indirect discrimination - are being analy-
zed. The overview of the concept of discrimination in the European Union law
and the jurisprudence of the European Court of Justice is provided. It is empha-
sized that depending on the social life of constant development and change the
concept of discrimination is expanded and thus, other different forms of discri-
mination derive: an instruction to discriminate, victimisation, harassment, mul-
tiple discrimination, discrimination on assumed characteristic, discrimination in
association and others. The chapter also discusses the need for legislation to
establish direct and indirect discrimination concepts. The author takes the posi-
tion that the consolidation of these concepts is an advanced implementation of
the principle of equal opportunities dimension.
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The first section of the chapter '""The Concept of Direct Discrimination"
is divided into five sub-sections.

The first sub-section "Symmetry and Comparison' - the Elements of
the Content of the Concept of Direct Discrimination' distinguishes between
direct discrimination inherent characteristics. Symmetrical structure of the con-
cept is that it protects people equally, both belonging to the conditional society
"a majority" as well as "minority". The author points out that the comparison is
a central element of the definition of direct discrimination, because in order to
determine whether treatment of one person is less favorable, it is necessary to
compare the situations and people. According to the European Court of Justice
and some of the decisions of the national courts, the criteria by which individu-
als and the situations can be compared is set. This chapter also examines the
situations in which the comparison is not possible, attention is drawn to the
incoherence of the European Court of Justice in terms of "comparison".

In a second sub-section ,,Forms of Comparison: Possibility to Compare
Persons at Present, in the Past and Hypthetical Comparison“ the provisions
of the directives that were enacted as a result of Treaty of Amsterdam (Article
13), the possibility to compare individuals in the present, past and hypothetical
comparison are discussed. Article 13 of the Treaty of Amsterdam and the Di-
rectives adopted on the basis of it, provides a comparison of a hypothetical po-
ssibility, essentially changed the concept of direct discrimination. This new
concept is important because it can be used as a tool to facilitate the burden of
those facing discrimination, to create opportunities for comparison that can be
made between those situations that vary over time, and to overcome this phe-
nomenon of latency. This comparison method is very effective in assessing the
situations where a specific comparison is not possible, for example, discrimina-
tion against pregnant women, as well as in cases where a negative assessment
of a group of persons exposed to a quantitative index is very low and the com-
parison is not possible. In some cases, the comparison method is even impor-
tant when there is no individual to compare and when there is no individual
victim.

The third sub-section "Less Favorable Treatment" explains the concept
of less favorable treatment, which, according to the author, is an essential ele-
ment of direct discrimination. The author presents and analysis the test of
exceptional characteristics, issues the features of less favorable behavior which
may lead to direct discrimination. The burden of proof of less favorable treat-
ment, according to the author, is attributed to the prima facie, which the victim
must prove. According to the specificity of transfer of the burden of proof in
discrimination cases, setting of the less favorable treatment shifts the burden of
proof on the defendant.
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In fourth sub-section "The Role of Stereotyping, Intent and Motives in
the Cases of Direct Discrimination" analysis the manifestation of the stereo-
types, as one of the main causes of discrimination and its influence to the deci-
sion-making bodies is discussed. The motives and objectives of the discrimina-
tory behavior pattern are explored, traditional stereotypical views in the legisla-
tion and judicial decisions are analysed, the chapter also discusses the insignifi-
cance of the discriminatory purpose and motive in discrimination cases.

The fifth sub-section "The Possibility of Objective Justification in Ca-
ses of Direct Discrimination' raises the problem of justification of direct disc-
rimination. The author supports the view that direct discrimination can be justi-
fied only on very narrow grounds enshrined in law. The exceptions that arise in
the cases of age discrimination are discussed in this section, the question of
legality of age discrimination is raised. There are two main possibilities for the
justifications of direct discrimination: genuine and determining occupational
requirements and positive action programs, which are explored in further detail
in subdivisions below. The first subdivision of the fifth sub-section ,,Genuine
and Determining Occupational Requirements®“ assumes that any lists that
define the tasks which can be performed only by a particular sex, race, age,
exacerbate the stereotyped attitudes in society, so a critical test of professional
eligibility, which must meet the criteria of legality and proportionality is pre-
sented. The second subdivision of the fifth sub-section "Programmes of Posi-
tive Action® (positive action, affirmative action, temporary special measures,
positive/reverse discrimination) questions the purpose of these programs (to
promote structural changes in society), discusses its functions, forms, typology
and examines the boundaries between the privileges that are granted by the
positive action for the protected groups (minority interests) and the rights of the
majority. The relationship between "positive actions" and "positive discrimina-
tion" is examined. Furthermore, the main stages of development of positive
discrimination in the context of the European Court of Justice are discussed.
Legality of positive action conditions as well as the opportunities of estab-
lishing positive action measures in Lithuania is evaluated. Positive action to
promote equality of opportunity can be expressed in different forms: as a nu-
mber of preferences. Therefore, examples of preferential treatment and specific
treatment to a person belonging to a class of persons suffering from discrimina-
tion have been analyzed. The most widely-known radical positive action mea-
sure - quota, which is perceived as a more specific measures, is discussed as
well.

In the second section ,,The Concept of Indirect Discrimination' analy-
ses the concept of indirect discrimination, the related legislation, and the deve-
lopments of legal practice of the European Court of Justice and some other
court decisions. Furthermore, some of the jurisprudence of the direct and indi-
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rect discrimination concepts and conceptual separation, has been discussed, the
same as the justification of indirect discrimination. Indirect discrimination is
defined as a visually neutral law, rule, requirement or condition which dispro-
portionately affects a specific group of people which is unacceptable and is
usually done without direct intent. European Court of Justice (ECJ) Bilka case
presents an objective analysis of the criteria for justification of indirect discri-
mination, stating that the court in assessing the employer's indirect discrimina-
tion justification has to be critical. In particular, the court must determine the
reasons which have been subject to less favorable treatment, and to determine
whether the need for more responsible behavior is sufficient to outweigh the
discriminatory effect of the victim. Consequently, it must be assessed whether
the employer was unable to achieve his goals in other ways, which would have
resulted in adverse effects to the victim (proportionality test). It must also be
assessed if the employer sought a balance between the objective (actual de-
mand) and the discriminatory effects: that the employer must specify the crite-
ria used in the importance of what the criterion is required, and the fact of why
the criteria have been applied to the victim. Article 13 of the Treaty of Amster-
dam which is the basis of a directives changed the concept of indirect discrimi-
nation, which was established by the European Union gender equality jurispru-
dence. The recent directives does not mention the "substantially lower levels of
consequences, which may cause the victim, and instead of demanding to de-
termine substantially worse consequences, requires to prove ,,neutral provision,
criteria or practice on one of which persons having the exclusive discriminating
property may access in some respect to the disadvantage*.

In the third chapter "Derivative Forms of Discrimination’ brings the
overview of the concepts such as harassment and sexual harassment, instruction
to discriminate, victimisation, duty to ensure the reasonable accomodations at
workplace for people with disability, discrimination based on association, disc-
rimination based on the assumption, the concept of multiple discrimination, and
some problematic aspects.

The third part of the thesis is named "Ways and Measures of Implemen-
ting the Principle of Equal Opportunities' and it is divided into three chap-
ters. The author points out that the traditional view of the anti-discrimination
law as expressed in the form of negative rights and freedoms of others, the re-
medies will apply only if the injured persons can prove that their rights have
been violated. Thus, under this concept, the victims of discrimination have the
right to apply to institutions that deal with certain types of disputes and try to
protect their violated rights by submitting a complaint or statement of claim. In
this way, rights to remedies and sanctions to restore equal rights are based on
individual claims, have retrospective nature and are based on a law violation.
Thus, in principle, the rights to seek for equal opportunities are entrusted to
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individual victims, who must take concrete steps to ensure their rights. In
Lithuania if a person suffered from discrimination she or he has the right to
apply to the court with the aim to restore to a former position or to seek for a
compensation for the damage (restitutive sanctions). It is also possible to make
a complaint to the Equal Opportunities Ombudsman, which is within its compe-
tence to investigate complaints of direct and indirect discrimination, haras-
sment, etc. The possibility to appeal to the territorial Department of Labour
Inspection is also determined by the law, other. But in most discrimination ca-
ses, generally there is no direct evidence that would unequivocally confirm that
the employer acted because of the discriminatory incentive, or that the person
intended to discriminate on the basis of gender, disability, sexual orientation,
religion, membership of a particular ethnicity, race, or for other reasons. De-
pending on the latency of discrimination and in order to facilitate the situation
of victims, legal theorists and practitioners have taken to develop non-
traditional measures to facilitate the standard of proof for this category of cases:
the transfer of the burden of proof to the defendant, testing, questionnaire, and
the others.

The first section “The Transfer of Burden of Proof in Discrimination
Cases" examines the burden of proof (lot. onus probandi) concept, develop-
ment of its distribution, and its distribution among the parties in discrimination
cases. The differences between the rules that apply for the transfer of the bur-
den of proof in the Lithuanian general and special courts are presented. The
analysis which is relevant to the Lithuanian legal system is discussed. The legal
practice in relation to the transfer of the burden of proof to the defendant is dis-
cussed in the context of current developments in the European Union Court of
Justice, in the European Court of Human Rights and in the jurisprudence of
foreign courts. The author underlines the importance of the relationship
between the transfer rules of burden of proof, the presumption of innocence, the
Civil Procedure Rules, adversarial relationship between the issue in employ-
ment discrimination cases. The first sub-section "The Concept of Prima Facie
Circumstances and the Sufficienty for the Creation of Legal Presumption"
explores the original concept of prima facie circumstances. The author states
that the facts which the employee has the obligation to present in support of the
less favorable treatment, causing adverse impact on the basis of known cir-
cumstances, are called as prima facie circumstances. In the first stage of the
litigation by persons who believe that they have been discriminated against,
facts, allowing the presumption of discrimination, direct or indirect presence,
should be submitted to court. Then the burden of proof shifts to the defendant,
who must prove that the principle of equal treatment has not been damaged.
The courts in assessing of the prima facie facts should not require that the
plaintiff has to present undisputed facts which show discrimination. In contrast,
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courts should look upon these prima facie circumstances as if they existed and
then the further secondary findings could be derived from them. The scope of
context provided depends on the facts and essence of the case. If an employee
shows that some of his or her characteristcs caused discrimination, the employ-
er is obliged to deny that person had less favorable treatment or conditions de-
pending on age, race, physical abilities or any other circumstances. In this case,
the court must require the defendant to indisputable evidence to rebut the prima
facie facts. The second subsection "Testing of the Situation, Statistics,
Questionnaire and Other Methods Facilitating the Prima Facie Evidence"
briefly describes testing, statistics and the practice of the questionnaire. The
author notes that in the case of testing (the objective inspection of circumstan-
ces) it is very important to distinquish between testing which is necessary to
determine certain condition and provocation or imitation of a deliberate provo-
cation to commit an illegal offense.

The second chapter ,,Sanctions for Violations of the Principle of
Equality* analyses the penalties for violations of the principle of equal oppor-
tunities according to European Union directives and national legislation. It
should be noted that the ECJ has left the question of the effectiveness of san-
ctions for the national courts, defining that the general guidelines for sanctions
for violations of equal opportunities must be effective, proportionate and dissu-
asive. The author criticizes the adjugement of to small amount for the compen-
sation at the court decision in the first discrimination case in Lithuania.It cont-
radicts the objectives set by the practice of the ECJ. This chapter deals with
ECJ cases Dekker, Von Colson, Marshal, Feryn, Draempaehl and other signifi-
cant case laws, based on the determination of the damages, and questiones the
average wage as one of the principal sanctions for employer violation of equal
opportunities for limiting the validity of timing. This section of thesis analyzes
the importance of the human dignity and privacy as the highest Constitutional
values in discrimination cases. Human dignity cannot be separated from human
life, and together with human life it expresses the essence of human integrity.
Respect for privacy means that people do not limit themselves in terms of valu-
able crucial options in respect of matters in their lives just by virtue of characte-
ristics that may be discriminatory basis. Human dignity and privacy protected
by the directive makes the concept understand better. Human dignity is the rea-
son why men must be recognized individualy. Each person's life is valuable
only for the simple fact that he is human, and no one human life is of less value
than another. The author also discusses the Article No. 96 of the Lithuanian
Labour Code which foresees the alternative sanctions. Furthermore, the author
analyses the minimum wage rates which determine the compensation to the
employer who refuses to accept an employee to work on discriminatory
grounds.
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The third section ,,The Role of Equal Opportunities Ombudsman's Of-
fice in Employees Rights Protection“ examines the effectiveness of the activi-
ties of Lithuanian Equal Opportunities Ombudsman who, according to the legal
provisions, should ensure investigation of discrimination acts and take further
actions with the aim to protect equal rights of Lithuanian inhabitants. The pro-
blems such as lack of initiative, unclear decision-making power, mediation op-
portunities, right of locus standi and amicus curiae and other challenges have
been discussed. Effective measures of similar equality bodies and other institu-
tions in the European Union have been examined with emphasis protection of
the public interest, which gives special importance to such authority and weight
of this principle in the implementation process.

Conclusions

In summary, the dissertation has formulated the following key findings
and conclusions:

1. It is generally recognized that the principle of equal rights and equal
opportunities is based on the exceptional importance, universality, fundamenta-
lity because of discrimination, especially in labor relations in Europe and in
Lithuania, being a widespread, systematic phenomenon. It is generally accepted
that formal equality does not guarantee the consolidation of the common good,
which is protected by the ban of discrimination, and thus the development of
substantial equality is of utmost importance. Effective implementation of the
principle of equality (as part of substantial equality) at national level is still
problematic and remains a new and relevant concept and challenge. Legal regu-
lation is not a sufficient precondition for the effective implementation of this
principle. In order to fully ensure the implementation of the principle of
equality it is not enough to merely establish a model of right protection. A ne-
cessary institutional change and positive action measures have to be established
in order to have not imaginary but real rights and freedoms.

2. Participants of social relations must focus their behavior not only on
the standards of conduct, enshrined in legislation, but also on those that are
established in the judicial authorities which arise as results of interpretation and
application of legal norms and principles. Equal rights and values as a general
principle of law are complex and not sufficiently precise and clear moral cate-
gories, and the content of the principle and application to specific life events
are interpreted in the courts. Courts, disclosing the contents of the principle of
equality have to argue their decision and reasoning that must be rational, and
based on values that are protected by national and international (labour) law.
Anti-discrimination jurisprudence should aim at ensuring the development of
substantial (content), rather than formal equality, and thus, when applying and
interpreting of the principle of equal opportunities one should pursue the appli-
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cation and interpretation of results, which provide most of the implementation
of the principle objectives. A vast majority of the ECJ case law on sex discri-
mination formed the basic principles and has had a positive impact on the ju-
risprudence and other grounds of discrimination (race, ethnic origin, age, disa-
bility, etc.). Race and Employment Equality Directives formulated the basis of
direct and indirect discrimination concept, later they were taken over by other
directives and national legislation. The principle of equal opportunities in the
Lithuanian labor law was essentially borrowed from the European Union, thus,
the ECJ and the European Court of Human Rights (ECHR) jurisprudence ma-
kes specific interpretation of the principle of equal opportunities policies for
national courts.

3. After the examination and assessment of the recent ECJ and ECHR
cases of violation of equality with the implementation aspect in mind, it can be
concluded that the concept of discrimination, as well as some implementation
aspects of the cases the courts interpretedvery broadly and creatively (variable
and evolving), taking into account public consciousness, the evolution of social
life, the dynamics of equal opportunities in the content, meaning and the objec-
tive, stressing equality as a fundamental principle of the importance and value
of human dignity in cases of discrimination. In this way, directly as a result of
antidiscrimination law and judicial practice, other forms of discrimination were
formulated: multiple discrimination, discrimination in association, discrimina-
tion based on an assumption, separate instances of discrimination. Such offen-
ses as discriminating public speeches, lack of adaptation of the environment for
disabled persons equated to discrimination. Also, in order to reflect the dyna-
mics of social life, new legislation was established which includes new grounds
for discrimination: social status, nationality, language, religion, origin, appea-
rance. At the same time the need for new grounds such as for example gender
identity is being considered. Furthermore, prohibition of discrimination tends to
expand beyond the margins of labour relations and include such spheres as ser-
vices, public places, etc.

4. Properly implementing a legal framework which prohibits discrimina-
tion and ensuring that victims of discrimination of persons to have effective
recourse, is one of the most important preconditions for real change. Due to the
fact that discrimination is associated with high latency, law makers and practi-
tioners have developed the standard of proof of such measures that facilitate
litigation: the testing, the questionnaire, the transfer of the burden of proof to
the defendant and other. But victims of discrimination still have a burden of
proof of prima facie circumstances, and of non-pecuniary damage.

5. Violation of the principle of equal opportunities is unique because of
its social harmfulness which distinguishes both physical, pecuniary and non-
pecuniary damage for the victim. These violations are the personal attacks on
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the characteristics of a personality and identity in the core. Victims of discrimi-
nations and especially those groups in society that live in socially disadvanta-
ged circumstances (e.g. different minorities) are vulnerable for their personal
freedom, privacy, dignity, which are among the main values of a democratic
society. Discrimination and violations of equal opportunities create a serious
tension in society and directly affect not only victims but also the country's
economy and society as a whole. Accordingly, penalties for violations of the
principle of equal opportunities must be effective, proportionate and have a real
deterrent effect on employers.

6. There are two basic models which aim at implementing the principle
of equal opportunity in employment law. The first model is based on a traditio-
nal approach to human rights implementation through individual remedies, it is
a referral to the complaints, or claims to the dispute settlement bodies. Undoub-
tedly, the implementation of the principle of equal opportunities for individual
remedies is one of the main ways to combat discrimination at work and restore
the injured employee's breach of employment rights. But these measures will be
meaningful only to an individual victim of discrimination. Such measures do
not promote institutional and structural changes in societies and cannot elimina-
te the causes and roots of discrimination which generally lay in the very struc-
ture of the society and its institutions. Both the European Union and the Lithu-
anian labour legislation, which prohibits discrimination at workplace, is based
specifically on individual rights and complainant led model which undermines
the implementation of positive measures and which essentially establishes ne-
gative, the employer's fault-based measures. Meanwhile, implementation of the
principle of equality is most effective when proactive measures (positive action,
gender mainstreaming) are in practice. Positive actions have to be specifically
introduced as a response to the deficiencies of the individual rights approach,
which have failed to address and change the deep institutional structure of
inequality and solve the existing gap between the policy and practice. Unfortu-
nately, proactive measures such as: social partners' initiatives, equality bodies
initiatives, gender mainstreaming, family and work reconciliation strategies and
other initiatives are still not given sufficient attention at the political level and
are hard to implement at workplaces.

7. One of the tools in the fight against discrimination is the creation of
effective control mechanism. European Union Directives aimed at implemen-
ting the principle of equality require the Member States to ensure that the obli-
gations of the directives to all persons who anticipate that they have suffered
because of violation of the principle of equal treatment be available to the court
and (or) administrative procedures, including reconciliation procedure. The
Equal Opportunities Ombudsman has legal power to implement the policy of
equal opportunities In Lithuania. This authority is not attributed to the classical

20



model of the Ombudsman's authority to act jointly in a public area, but it is a
special institution, which investigates only one type of complaints - violations
of equality on the ground of gender, race, ethnic origin, age, national origin,
sexual orientation, etc. The standards of Equal Opportunities Ombudsman are
based under the United Nations Paris Principles. The operational efficiency of
Equal Opportunitiesthe Ombudsmen is affected by the power of its decisions,
the Ombudsman‘s power to act as amicus curiae, and to use the righ of locus
standi in the defence of public interest in discrimination cases, etc.However,
the power of Equal Opportunities Ombudsman‘s decisions is still not clear, that
is why the author is in doubt of the effective contribution of this institution to
the effective implementation of the principle of equal opportunities..

According to such findings, specific proposals de lege ferenda, for the
improvement of the implementation of the principle of equal opportunities in
Lithuanian labour law are offered.
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Diana Gumbreviciiité-Kuzminskiené

LYGIU GALIMYBIU PRINCIPO JGYVENDINIMAS
EUROPOS SAJUNGOS IR LIETUVOS DARBO TEISEJE

Santrauka

Darbo problematika ir nagrinéjamos temos aktualumas. Lygybés
principas (idéja) kildinamas i§ poreikio garantuoti visiems asmenims vienodg ir
veiksmingg apsauga nuo diskriminacijos rasés, spalvos, lyties, kalbos, religijos,
politiniy ar kity pazitiry, amziaus, lytinés orientacijos, kilmés, nuosavybés, gi-
mimo ar kito statuso. Sis principas yra i§skirtinés svarbos, nes, pasak A. Vai§vi-
los ir kity teisés teoretiky, i$ jo gali biiti iSvedama pati teisé, kuri galima tik tuo
atveju, jei postuluojama, kad kiekvienas asmuo yra teisés subjektas ir visy as-
meny teisés yra vienodai brangintinos. Pasak Generalinio Advokato P. Madu-
ro', teis¢ j darba ir profesinj tobuléjimg yra svarbi kiekvienam Zmogui ne tik
gaunamy pajamy prasme, galimybe uztikrinti savo ir savo Seimos gerove, uzsi-
tikrinti socialinj stabiluma, bet ir socialinio vertingumo, saves realizavimo pra-
sme. Asmuo, kuris diskriminuoja kita asmenj dél jo turimos isskirtinés savybés,
neteisétai apriboja vertingas kito asmens pasirinkimo teises, tokiu biidu pazei-
dzia kito asmens galimybe netrukdomai gyventi privaty gyvenima, kadangi
svarbiausi to zmogaus gyvenimo aspektai yra sprendziami ne jo paties pasirin-
kimu, bet kito asmens i$ankstiniu nusistatymu. Elgiantis su Zmonémis, priklau-
sanciais ginamyjy grupei, maziau palankiai dél jy i$skirtinés savybés, diskrimi-
natorius neleidzia naudotis Siems asmenims savo privatumu ir pazeidzia jy
oruma. Taigi lygybés principas iSsiskiria ypatinga svarba, yra pripazjstamas
pirmine, prigimtine teise, pasizymi universalumu, fundamentalumu. Vadovau-
jantis teisés vieSpatavimo (angl. rule of law) idéja, siekiant garantuoti lygiy
galimybiy principo nepazeidziamuma, turi biiti sukurtas mechanizmas, kuris
uztikrinty realy Sio principo jgyvendinima.

Nepaisant to, kad visag zmogaus teisiy raidos laikotarpj lygiy galimybiy
principas plétojamas kaip vienas svarbiausiy zmogaus teisiy aspekty, nepaisant
§io principo reik§mingumo, universalumo, jtvirtinimo svarbiausiuose tarptauti-
niuose ir virSnacionaliniuose teisés aktuose, nacionalinése Konstitucijose, pa-
grindiniy teisés Saky kodeksuose, specialiuose jstatymuose, deja, jis iSlieka
teisine abstrakcija, kadangi deklaruojama darbuotojy teisé j lygybe, néra tinka-
mai jgyvendinama praktikoje, o veiksmingas $io principo jgyvendinimas vis
dar kelia problemy ir islieka nauja bei aktualia koncepcija.

' Opinion of Advocate General Poiares Maduro, delivered in case 303/06 Coleman v. Attrid-
ge Law and Steve Law.
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Lygybés pazeidimai, besireiskiantys daugialypémis formomis, turi gilias
socialines, ekonomines, politines, istorines, kultiirines priezastis, kurios yra
tarpusavyje glaudziai susijusios. Visuotinai pripazjstama, kad lygiy galimybiy
pazeidimais késinamasi ] asmens savybes, kurios sudaro asmenybés bei identi-
teto Serdj, pazeidziama asmens laisvé ir orumas, vienos pagrindiniy demokrati-
nés visuomenés vertybiy. Diskriminacija visada yra pazeidziamas vieSasis inte-
resas, o atsisakymas priimti j darba taip pat, kaip ir atleidimas i§ darbo ar kiti
darbo teisiy pazeidimai, gali turéti jtakos darbuotojo busimai darbinei veiklai ir
apskritai visam jo gyvenimui ateityje, nes biitent darbas suteikia darbuotojui ir
jo Seimai socialinés ir materialinés egzistencijos pagrinda. Lygiy galimybiy
principa pazeidzianciy veiky socialinis zalingumas pasireiskia tiek fizine, tiek
turtine, tiek ir neturtine Zala nukentéjusiajam asmeniui.

Kokios priezastys lemia tai, kad lygiy galimybiy principas, kuris visapu-
siskai jtvirtintas de jure, nepakankamai veiksmingai veikia de facto?

Disertacijoje laikomasi nuomonés, kad yra keletas priezas¢iy, kurios truk-
do veiksmingai jgyvendinti lygiy galimybiy principa Europos Sajungos ir Lie-
tuvos darbo teis¢je. Viena i§ priezasCiy yra ta, kad antidiskriminaciné darbo
teisé suprantama tradiciskai, t.y. jai budinga negatyviosios teisés samprata, kuri
reiskia, kad lygiy galimybiy principo laikymasis nereikalauja i§ asmeny (daz-
niausiai darbdaviy) pozityviy veiksmy, o tik reikalauja nesiimti tokiy veiksmy,
kurie pazeisty kito asmens teise i lygybe. Tokiu btidu antidiskriminacinéje tei-
s¢je didziausias démesys yra skiriamas individualiam paZzeisty teisiy gynimo
modeliui, kuris suteikia nuo pazeidimo nukentéjusiam asmeniui teise kreiptis |
skundus ar ieskinius nagrinéjancias institucijas dél pazeisty teisiy atkiirimo bei
turtinés ir neturtings Zalos atlyginimo. Sis individualus asmens teisiy jgyvendi-
nimo modelis yra nukreiptas j praeitj ir i§ esmés jtvirtina kalte paremtg anti-
diskriminacing teis¢. Individualiomis paZeisty teisiy gynimo priemonémis ap-
ginamas tik konkretus nuo diskriminacijos nukentéjes asmuo, atkuriama iki
pazeidimo buvusi padétis, priteisiama patirta turtiné ir neturtiné zala. Neabejo-
tinai, $i asmens teisiy gynimo priemon¢ yra labai svarbi, taciau ji i§ esmés ne-
daro jtakos esminiams pasikeitimams visuomenéje ir nekovoja su diskriminaci-
jos priezastimis: visuomenéje jsitvirtinusiais prietarais, stereotipais, normomis,
kt.

Taigi disertaciniame tyrime laikomasi pozicijos, kad individualus teisiy
igyvendinimo modelis kaip priemoné, jgyvendinant lygiy galimybiy principa,
turi biti papildyta proaktyviomis priemonémis, kurios skatinty esminius poky-
Cius visuomengje, siekiant diskriminacijos kaip reiskinio eliminavimo. Autoré
pritaria Oksfordo antidiskriminacinés teisés mokslininky suformuluotai teorijai,
kurios esmé ta, kad j lygiy galimybiy principg turéty biiti zitirima pozityviai,
diegiant proaktyvias lygiateisiSkumo jgyvendinimo priemones, inicijuojant pa-
sikeitimus instituciniame lygmenyje, t.y. pozityvius veiksmus. Formalios lygy-
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bés teorija turéty biiti papildyta turinio (substancinés) lygybés teorinémis pe-
rspektyvomis, nes turinio lygybé turi potencialg pakeisti esamg status quo -
kuomet kovojama su diskriminacija naikinant ne tik jos pasekmes, bet ir jos
priezastis. Si i§vada remiasi Sandros Fredman prielaida, kad turinio lygybés
teorijos pagrindu sitilomi specializuoti pozityvis veiksmai (angl. positive ac-
tion), galintys padéti jveikti sisteminés diskriminacijos prieZastis ir institucinius
bei struktiirinius barjerus, kurie trukdo lygiy galimybiy principo jgyvendinimui.
Pozityviis veiksmai yra lygiy galimybiy ir lygybés politika formuojanéiy ir jgy-
vendinanciy institucijy, valstybés institucijy, darbdaviy, paslaugy teikéjy inicia-
tyvos ir jsipareigojimai imtis priemoniy lygybés.

Situacija Lietuvoje lygiy galimybiy jgyvendinimo aspektu yra vienareiks-
miska. Diskriminacija yra visuotinai paplites reiSkinys Siuolaikinéje visuome-
néje, ypac darbo santykiy srityje. Iki $iol miisy valstybéje lygiy galimybiy prin-
cipo jtvirtinimas teisés aktuose néra paremtas stipriu individualiy teisiy jgyven-
dinimo mechanizmu, kuris uztikrinty Sio principo veiksminguma ir padéty in-
dividualiai nuo diskriminacijos nukentéjusiam asmeniui nesudétingai atkurti
savo pazeistg teisg; o kalbéti apie veikiancias proaktyvias priemones, padedan-
Cias garantuoti $io principo veiksminguma ir leidziancias lygiy galimybiy poli-
tika laikyti ne tik formaliu, bet veikianc¢iu dalyku, vis dar néra pagrindo.

Lygiy galimybiy kontrolieriaus tarnybai, kaip lygiy galimybiy principa
igyvendinanciai institucijai, tiesiogiai suteikus /ocus standi teis¢ kreiptis i tei-
sma, siekiant apginti viesgjj interesa, kai yra diskriminacijos regimybé, bet néra
nukentéjusio asmens arba pastarasis nenori ginti pazeisty teisiy; taip pat lygiy
galimybiy principa jgyvendinanciai institucijai aktyviai naudojantis amicus
curiae teise, biity Zengtas svarbus zingsnis pozityviy veiksmy link. Kaip rodo
kity Europos valstybiy patirtis (pvz., Didziosios Britanijos), institucija, kurios
tikslas veiksmingai kovoti su diskriminacija, turi galimybe locus standi naudoti
ir tada, kai $i teisé tiesiogiai nesuteikta teisés aktais.

Teisinio santykio dalyviai (o neretai ir teisés taikymo subjektai) daznai ne-
atpazjsta diskriminacijos kaip reiskinio, vykstancio tiesioginiuose darbo, su jais
susijusiuose bei kituose teisiniuose santykiuose, arba jei atpazjsta, tai nukentéje
asmenys negina savo pazeisty teisiy. Tokio nukentéjusiy darbuotojy elgesio
priezastys gali biiti jvairios: menkas informuotumas, nezinojimas, kokie pazei-
dimai gali bati priskiriami prie lygiy galimybiy principo pazeidimo (diskrimi-
nacijos), nepakankamai veiksminga socialiniy partneriy bei lygiy galimybiy
principa jgyvendinanciy institucijy veikla, daznai didelis nepakantumas diskri-
minuojamai grupei, gajis stereotipai, taip pat ir tai, kad, nepaisant jvairiy nese-
niai jdiegty priemoniy, kuriomis siekiama palengvinti jrodinéjimg diskriminaci-
jos bylose, nelygiavert] elgesi patyrusiems darbuotojams sunku jrodyti diskri-
minacijos fakta dél Sio reiskinio latentisSkumo.

28



Kitas veiksnys, trukdantis veiksmingai jgyvendinti lygiy galimybiy princi-
pa — nesusiformavusi teismy praktika diskriminacijos bylose, ypac Lietuvoje.
Tai salygoja neapibréztuma, netikruma, kokiu keliu bus nagrin¢jamos Sios ka-
tegorijos bylos bei teiséjy atsarguma, taikant pagrindines sgvokas, apibrézian-
Cias diskriminacija, jos formas, atskleidziant $iy savoky turinj, vertinant gali-
mybes pateisinti diskriminacija, perkeliant jrodinéjimo nasta bei kitus atskirus
lygiy galimybiy principo jgyvendinimo aspektus, t.y. sprendziant ypatingai
jautrius visuomenei klausimus, o kartais ir pilietinés valios stoka, priimant vi-
suomenéje nepopuliarius sprendimus.

Be auksciau iSskirty veiksniy, manytina, kad tinkamam lygiy galimybiy
principo igyvendinimui trukdo ir vieningos antidiskriminacinés direktyvos Eu-
ropos Sajungoje bei vieningo specialaus antidiskriminacinio teisés akto Lietu-
vos Respublikoje nebuvimas; nuoseklaus ir vienodo kai kuriy esminiy antidisk-
riminaciniy nuostaty aiskinimo Europos Teisingumo Teismo bei Europos Zmo-
gaus Teisiy Teismo jurisprudencijoje (pavyzdziui, diskriminacijos formy sam-
praty, diskriminacijos formy atribojimo, vieningo jrodinéjimo nastos perkélimo
atsakovui aiSkinimo, sankcijy veiksmingumo ir kitais klausimais) trukumas.
Kitas faktorius - antidiskriminacines nuostatas teismai aiskina ple¢iamai, taciau
ne visada pakankamai argumentuotai. Kai kuriais atvejais teismai sprendimuose
apskritai nepateikia i$samios argumentacijos ir motyvacijos, kuri yra labai
reik§minga vienodai aiSkinant pagrindines sgvokas, formuojant vieningas lygiy
galimybiy principo jgyvendinimo kryptis ir vertinant, kiek placiai gali buti ais-
kinamas diskriminacijos draudimas. Proaktyvioms lygiy galimybiy principo
igyvendinimo priemonéms vis dar neskiriamas pakankamas démesys.

Kaip nurodo ES Uzimtumo, socialiniy santykiy ir lygiy galimybiy komisa-
ras V. Spidla, ,,Diskriminacija parodo talento §vaistymg ir fundamentaliy teisiy
paneigimg. Lygybé ir nediskriminavimas néra prabanga, palikta ekonominio
augimo laikui. Kai nedarbas auga ir didé¢ja skurdo rizika, Europos Sajunga ir
valstybés narés turi stiprinti savo jsipareigojimus siekti lygiy galimybiy kaip
niekada“?.

Tyrimo objektas. Sio tyrimo objektas ir kartu teisiné problema atspindéta
disertacijos temos pavadinime — tai lygiy galimybiy principo jgyvendinimas
Europos Sajungos ir Lietuvos darbo teiséje. Tyrimo tikslas. Teoriniu ir prakti-
niu lyginamuoju aspektu analizuoti lygiy galimybiy principo jgyvendinimo
probleminius klausimus Europos Sajungos ir Lietuvos darbo teiséje, suformu-
luoti iSvadas bei pateikti sitilymus veiksmingesniam lygiy galimybiy principo
igyvendinimui Lietuvos darbo teiséje.

Mokslinis naujumas ir praktiné reik§mé. Lietuvos teisés mokslinéje li-
terattiroje lygiy galimybiy principo jgyvendinimas, visapusiSkai atskleidziant

? Spidla, V. Human rights day [interaktyvus]. Briuselis, 2009 [Zitréta: 2010-07-14].
<http://europa.cu/rapid/pressReleasesAction.do?reference=IP/09/1901 & format=HTML>.
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atskirus jgyvendinimo aspektus (pavyzdZziui, tiesioginés diskriminacijos sam-
pratos turinio elementus, skirtingy diskriminacijos formy sampratas, jrodinéji-
mo nastos perkélimo taisykliy taikyma; institucijy, uztikrinanciy lygiateisisku-
mo principo jgyvendinima locus standi bei amicus curiae teisémis, sankcijy
pobudj diskriminacijos bylose, kt.), nebuvo placiau analizuotas. Europos Sa-
jungos direktyvos, kuriomis jtvirtinamas lygiy galimybiy principas, tik neseniai
perkeltos j nacionaling teising baze¢. Tam tikri lygiy galimybiy aspektai (pavyz-
dziui, jrodingjimo nastos perkélimas atsakovui kitais nei lyties pagrindais) |
nacionaling teising baze perkelti tik 2008 metais. Teisminé praktika Sios kate-
gorijos bylose tik pradeda formuotis.

Tyrimo mokslinis naujumas pasireiskia tuo, kad Lietuvoje pirma karta di-
sertacinio tyrimo lygiu kompleksiskai iSnagrinétos aktualios lygiy galimybiy
principo jgyvendinimo darbo teis¢je problemos. Galima paminéti $iuos Lietu-
vos ir uzsienio valstybiy mokslininkus, nagrinéjusius lygiy galimybiy principo
igyvendinimo klausimus: O. M. Arnardottir, M. Barbera, M. Bell, C. Bernar-
das, C. Brorsas, S. Burri, V. Chege, P. Chieco, S. Fredman, J. Gerards, B. Hep-
ple, D. 1zzi, S. Laulom, T. Loenen, A. McColgan, C. McCrudden, R. Nielsen,
S. Prechal, D. Schiek, I. Solanke, L. Waddington ir kiti. Apie lygiateisiSkumo
principa Lietuvos konstitucinéje ir tarptautingje teiséje ras¢ Lietuvos moksli-
ninkai A. Abramavicius, T. Birmontiené, E. Jarasitinas, D. JoCiené, K. Jovaisas,
E. Kiris, V. Milasiaté, A. Vaisvila, S. Vidrinskaité, E. Ziobieng, I. Zilys ir kiti.
Atskirus lygybés bei lygiateisiSkumo principo jtvirtinimo ir jgyvendinimo as-
pektus darbo teis¢je nagrinéjo T. Davulis, R. Guobaité-Kirsliené, V. Kanopie-
né, 1. Macernyté-Panomarioviené ir kiti. Diskriminacijos reiskiniui didelj dé-
mes] skyré ir filosofai, sociologai, psichologai, ekonomistai bei kity sri¢iy
mokslininkai: D. Atmanaviéiené, A. Bagdonas, V. Beresneviditité, E. Butku-
viené, L. Donskis, L. Dromantiené, V. Gerikiené, M. Jankauskaité, R. Lazutka,
T. Leoncikas, I. Matonyté, S. Mikulioniené, A. Novelskaité, M. A. Pavilionie-
né, G. Purvaneckiené¢, O. G. Rakauskien¢, J. Reingardé, D. Satkovskiené, V.
Sidlauskiené, M. Taljuinaité, A. Tereskinas, A. Vareikyté, N. Vasiliauskaite, A.
Zdanevicius, L. Zalimiené, A. Zvinklien¢ ir kiti.

Moksliné tiriamoji lygiy galimybiy principo igyvendinimo analizé aktuali
ne tik teoriniu, bet ir praktiniu poziiiriu, kadangi atliktas i§samus tyrimas suda-
rys prielaidas aiskiau suvokti lygiy galimybiy principa, apibrézti, kokie reiski-
niai patenka j diskriminacijos draudimo sritj, leis atriboti tiesioging diskrimina-
cija nuo kity diskriminacijos formy (netiesioginés diskriminacijos, priekabia-
vimo, nurodymo diskriminuoti, kt.). Tyrimas sudarys prielaidas jstatymy leidé-
jui, socialiniams partneriams kurti arba tobulinti lygiy galimybiy principo igy-
vendinimo mechanizma, pasitelkus jrodingjimo nastos perkélimo metodika,
testavima, klausimyna; tobulinti Lygiy galimybiy kontrolieriaus institucijos ir
kity institucijy, jgyvendinanéiy lygiy galimybiy principa Lietuvoje, veikla. Si
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analizé turéty biti vertinga tiek darbuotojams ir darbdaviams, tiek ir jy atsto-
vams, taip pat institucijoms, jgyvendinanc¢ioms lygiy galimybiy principa (Lygiy
galimybiy kontrolieriaus tarnybai, Valstybinei darbo inspekcijai, teismams).

Disertacijos tyrimo rezultatai naudingi rengiant mokslinius darbus, déstant
paskaitas bei vedant seminarus studentams Darbo teisés, Teisés pagrindy, Eu-
ropos Sajungos (toliau — ES) darbo teisés, ES darbo rinkos ir gyventojy uzim-
tumo, Nediskriminavimo uztikrinimo darbo teis¢je, Nejgaliyjy socialiniy garan-
tijy ir teisinés padéties bei kitiems dalykams. Pasitlymai dél teisés akty tobuli-
nimo, manytume, yra reik§Smingi teisékiiros subjektams.

Tyrimo metodologija. Disertacijoje derinamos dvi skirtingos moksliniy
teisés tyringjimy kryptys ir jy metodologinés prieigos (nuostatos): moksliné
metafiziné ir praktiné jurisprudenciné. Disertacijoje didelis démesys skiriamas
praktinei lygiy galimybiy principo analizei ir $io principo jgyvendinimo tyri-
mui. Atliekant tyrima buvo naudoti kompleksiniai mokslinio pazinimo metodai:
loginés analizés, teleologinis, apraSomasis, lyginamasis, sisteminis, istorinis,
lingvistinis, dokumenty analizés, empirinis ir kiti. Siekiant nuosekliy ir i§samiy
tyrimo rezultaty, Sie metodai buvo derinami ir tarpusavyje.

Disertacijos struktiira. Disertacija sudaro jvadas, trys déstomosios-
tiriamosios dalys, i§vados, pasiiilymai, literatiros sarasas. Darbo pabaigoje pa-
teikiamas autorés disertacijos tema publikuoty moksliniy straipsniy sarasas.

Pirmoji darbo dalis ,,Lygiu galimybiy principas“ sudaryta i$ Sesiy skyriy.

Pirmajame skyriuje ,,LygiateisiSkumo ir nediskriminavimo principy
samprata, santykis ir reik§mé*, vadovaujantis Lietuvos Respublikos Konsti-
tucinio teismo doktrina bei mokslininky darbais, atskleidziamas lygiateisisku-
mo (lygybés) ir (ne)diskriminavimo santykis bei Siy dviejy viena kitg lemianciy
kategorijy samprata ir reikSmé. Jvertinus lygiateisiSkumo principo reik$me,
pritariama pozicijai, kad lygiateisiSkumas yra platesné sgvoka, nei nediskrimi-
navimas. Autoré Sig iSvadg grindzia tuo, kad lygiateisiSkumo samprata isreiskia
ne tik negatyvy, bet ir pozityvy teisés aspekta, apima ne tik negatyvias, bet ir
pozityvias teisiy jgyvendinimo priemones, tuo tarpu nediskriminavimas visada
reiskiasi negatyviai — reikalauja tik susilaikymo nuo neteiséty veiksmy ir nerei-
kalauja i8 valstybés imtis pozityviy veiksmy. Tokiu biidu atsiskleidzia antidisk-
riminacinés teisés esmé — individualus pazeidimu paremtas teisés akty modelis,
kuris neskatina pasikeitimy instituciniame lygmenyje. Sis modelis pastaruoju
metu vis labiau kritikuojamas kaip nepakankamas turinio lygybei pasiekti, todél
skatinamas proaktyvaus modelio kiirimas, jpareigojantis valstybes siekti turinio
lygybés.

Antrajame skyriuje ,,Formalioji ir turinio lygybé“ pasitelkus pamating
Aristotelio formaliosios lygybés koncepcijg, iSskiriama formalioji ir turinio
(substanciné) lygybé arba teisinio reguliavimo (starto) ir ekonominé (finiSo)
lygybé. Darbe laikomasi pozicijos, kad formaliosios lygybés jtvirtinimas néra
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pakankama priemoné veiksmingai kovojant su diskriminacija, todél didesnis
démesys turi biiti skiriamas turinio lygybei, kuri turi dvi kryptis: lygiy galimy-
biy ir lygiy rezultaty. Siam tyrimui aktuali lygiy galimybiy kaip turinio lygybés
koncepcija, kuri lygiy teisiy uztikrinimg sieja su asmeny statusu (,,nuopelnais®)
(angl. merit), tuo tarpu lygaus rezultato koncepcija suponuoja gériy perskirsty-
ma pagal poreikius (angl. need), t.y. nepriklausomai nuo asmens statuso. Lygiy
galimybiy principo jgyvendinimas apima jvairias priemones, kurios padeda
nukentéjusiems asmenims veiksmingai jgyvendinti savo teis¢ j lygiateisiSkuma
- veiksmingas sankcijas uz lygiy galimybiy principo pazeidimus, jrodinéjimo
nastos perkélimo taisykle, lygiy galimybiy principa igyvendinanciy institucijy
amicus curiae bei locus standi teise, diferencijuoto pozityvaus elgesio galimy-
be, kita.

Treciajame skyriuje ,,Diskriminacijos ir diferenciacijos santykis* api-
bréziamos diskriminacijos ir diferenciacijos sampratos. Vadovaujantis Lietuvos
Respublikos Konstitucinio Teismo doktrina bei daugelio mokslininky jzvalgo-
mis, siekiama atskleisti diferenciacijos tikslus, teisétumo kriterijus bei galimas
diferencijuoto elgesio ribas. Autoré laikosi pozicijos, kad diferenciacija supran-
tama kaip specialiai sukurta iSimtis, kurios tikslas yra panaikinti arba sumazinti
nelygiateisiskuma, kuris egzistuoja socialiniame gyvenime. Taikant diferencia-
cijos priemones biitina uztikrinti, kad diferenciacija neperaugty j diskriminacija
kity darbuotojy atzvilgiu. Remiantis Lietuvos Respublikos Konstitucinio Tei-
smo vystoma doktrina, nustatant difencijuota elgesj pirmiausia turi biiti jvertin-
ta asmeny ir objekty, kuriems taikomas skirtingas teisinis reguliavimas, teisiné
padétis. Autoré nurodo, kad diferencijuotu reguliavimu turi biti siekiama turi-
nio lygybés ir jstatymy leidéjui néra suteikta visiskai neribota diskrecijos teisé.
Diferenciacijos priemonés turi biiti proporcingos ir adekvacios.

Ketvirtajame skyriuje “Lygiy galimybiy principo paZeidimo arba disk-
riminacijos priezastys” analizuojamos galimos priezastys, kurios lemia lygiy
galimybiy pazeidimus (diskriminacijg), ir daroma prielaida, kad pagrindinés
diskriminacijg salygojancios priezastys slypi socialinéje zmoniy organizacijoje
ir yra susijusios su visuomengje jsitvirtinusiais prietarais, stereotipais, normaty-
vinio vyriSkumo, heteroseksualumo imperatyvais, lyCiy hierarchija, nesusifor-
mavusios jdarbinimo kultiiros. Visi §ie reiskiniai daro jtakg Zmoniy elgesiui ir
tam tikra visuomenés grupé atsiduria maziau palankioje padétyje ne tik dél in-
dividualios, bet ir dél institucinés elgsenos.

Penktajame skyriuje ,,Lygiu galimybiy principo jtvirtinimas de jure*
pateikiama teisés akty, jtvirtinusiy ir §iuo metu jtvirtinanéiy lygiy galimybiy
principa, apzvalga. Trumpai aptariamos lygiy galimybiy principg jtvirtinanc¢ios
nuostatos tarptautinéje teiséje, Tarptautinés Darbo Organizacijos konvencijose,
Europos Tarybos, Europos Sajungos bei Lietuvos darbo teisés aktuose.

€
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Sestajame skyriuje ,,Lygiy galimybiy principo jgyvendinimas de facto
pateikiama motery, vyresnio amziaus asmeny, homoseksualiy asmeny, romy
tautybés bei kity asmeny faktiné padétis lygiy galimybiy aspektu. Daznai zmo-
gaus teisés ir laisvés suvokiamos kaip tobula sistema, neatkreipiant démesio }
$iy teisiy jgyvendinimo lygj. Nepaisant to, kad Siuolaikiniame reglamentavime
reikalavimui jgyvendinti lygias galimybes skiriamas didelis démesys, vis délto
§is principas néra visapusiskai jgyvendintas praktikoje. Pavyzdziui, nepaisant
aktyvios ir plataus masto lygiy galimybiy jgyvendinimo politikos tiek Europos
Sajungoje, tiek Lietuvoje, skirtumas tarp motery ir vyry padéties darbo rinkoje
vis dar skiriasi motery nenaudai, motery atotriikis nuo vyry uzimtumo bei darbo
uzmokescio tebéra didelis. Aukstesnis motery i$silavinimas negarantuoja ge-
resniy nei vyrams karjeros galimybiy — moterys dirba menkiau apmokamus
darbus, renkasi labiau feminizuotas profesijas. Vadovaujantis mokslininky at-
likty tyrimy rezultatais, didzioji dalis Lietuvos gyventojy yra vis dar labai ho-
mofobiski ir nepakantiis kity etniniy grupiy asmenims, visuomengje jsitvirting
stereotipai, Lygiy galimybiy principo pazeidimas darbo teiséje suprantamas
kaip nelygiaver¢iy salygy sudarymas asmenims jsidarbinant, atliekant darba,
siekiant paaukstinimo, nutraukiant darbo santykius ir pan., dél Siy asmeny pri-
klausymo tam tikrai asmeny grupei, turin¢iai savybe, kuri neatitinka visuome-
néje dominuojancios grupés normy, likesciy, iSankstinio nusistatymo.

Antroji darbo dalis ,,Diskriminacijos formos“ sudaryta i$ keturiy skyriy.

Pirmajame skyriuje ,,Pagrindinés diskriminacijos formos“ iSskiriamos
dvi pagrindinés diskriminacijos formos — tiesioginé ir netiesioginé diskrimina-
cija. Apzvelgiamas diskriminacijos sampratos formavimasis Europos Sajungos
teisés aktuose bei Europos Teisingumo Teismo jurisprudencijoje; pabréziama,
kad priklausomai nuo socialinio gyvenimo nuolatinio vystymosi, diskriminaci-
jos sampratos ribos ple¢iamos, todél formuluojamos isvestinés diskriminacijos
formos: nurodymas diskriminuoti, persekiojimas, prickabiavimas, daugialypé
diskriminacija, diskriminacija dél rysiy, diskriminacija dél menamos charakte-
ristikos ir kitos. Skyriuje taip pat diskutuojama apie bitinybe¢ teisés aktuose
jtvirtinti tiesioginés ir netiesioginés diskriminacijos savokas. Autoré laikosi
pozicijos, kad Siy sgvoky jtvirtinimas yra pazangus lygiy galimybiy principo
igyvendinimo aspektas.

Pirmasis poskyris ,,Tiesioginé diskriminacija“ suskirstytas | penkis
skirsnius.

Pirmajame skirsnyje ,,SimetriSkumas ir palyginimas“ — tiesioginés
diskriminacijos sampratos turinio elementai® iSskiriami tiesioginei diskri-
minacijai biidingi pozymiai. Simetriska sampratos struktiira pasireiskia tuo, kad
vienodai saugomi asmenys, tiek priklausantys salyginei visuomenés ,,daugu-
mai“, tiek ir ,,mazumai“. Autoré nurodo, kad lyginimas yra vienas centriniy
elementy tiesioginés diskriminacijos savokoje, kadangi norint nustatyti, ar elge-
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Sys su vienu asmeniu yra maziau palankus, reikia lyginti situacijas ir asmenis.
Vadovaujantis Europos Teisingumo Teismo bei kai kuriy valstybiy teismy
sprendimais, pateikiami kriterijai, kuriais remiantis gali biiti lyginami asmenys
ir situacijos, t.y. nustatomas situacijy ir asmeny ,,panaSumas®. Skyriuje anali-
zuojamos situacijos, kai palyginimas néra jmanomas, atkreipiamas démesys ]
Europos Teisingumo Teismo nenuosekluma ,,palyginimo* elemento atzvilgiu.

Atskirame skirsnyje ,,Palyginimo* formos: galimybé palyginti asmenis
dabartyje, praeityje ir hipotetinis palyginimas“ analizuojamos galimos ,,pa-
lyginimo® formos — galimybé palyginti asmenis dabartyje, praeityje bei tik
Amsterdamo sutarties 13 str. pagrindu priimtose direktyvose jtvirtinta hipoteti-
nio palyginimo galimybé, i§ esmés pakeitusi tiesioginés diskriminacijos sam-
prata. Si nauja koncepcija svarbi tuo, kad gali biiti panaudota kaip priemoneé,
palengvinanti diskriminacijg patirian¢iy asmeny jrodingjimo galimybes, palygi-
nimas gali biiti daromas ir ty situacijy, kurios skiriasi laiko pozitiriu, o tai yra
vienas i§ bady jveikti $io reiskinio latentiskuma. Sis palyginimo metodas yra
labai efektyvus vertinant situacijas, kur konkretus palyginimas néra galimas,
pavyzdziui, kai diskriminuojamos nés¢ios moterys, taip pat tokiais atvejais, kai
nepalanky vertinima patirianciy asmeny grupés kiekybinis rodiklis yra labai
zemas ir palyginimas néra jmanomas, bei tada, kai néra palyginamojo asmens ir
netgi kai néra nukentéjusiojo asmens.

Treciajame skirsnyje ,,MaZiau palankus elgesys*“ atskleidziama ,,maziau
palankaus elgesio® (angl. less favourable treatment), kuris, autorés nuomone,
yra esminis tiesioginés diskriminacijos turinio elementas, samprata; analizuo-
jamas vienintelés i$skirtinés savybés nustatymo testas; iSskiriami maziau pa-
lankaus elgesio pozymiai, galintys lemti tiesioging diskriminacijg. Pareiga jro-
dyti maziau palanky elgesj, autorés vertinimu, priskiriama pirminéms aplinky-
béms (angl. prima facie), kurias turi jrodyti nukentéjgs asmuo. Vadovaujantis
jrodingjimo nastos perkélimo specifika diskriminacijos bylose, maziau palan-
kaus vertinimo nustatymas perkelia jrodin¢jimo nasta atsakovui.

Ketvirtajame skirsnyje ,,Stereotipu, tikslo ir motyvo reikSmé tiesioginés
diskriminacijos bylose* analizuojamos stereotipy, kaip vienos pagrindiniy
diskriminacijos priezas¢iy, apraiskos, jtaka sprendimy priémimui; vertinama
diskriminuojancio elgesio motyvo ir tikslo reikSmé, analizuojami tradicinio
stereotipinio pozitirio jtvirtinimo teisés aktuose bei teismy sprendimuose pa-
vyzdziai, pabréziamas diskriminuojamojo tikslo ir motyvo nereikSmingumas
diskriminacijos fakto nustatymui.

Penktajame skirsnyje ,,Objektyvaus pateisinimo galimybé tiesioginés
diskriminacijos bylose“ keliama tiesioginés diskriminacijos pateisinimo pro-
blema. Autoré pritaria nuomonei, kad tiesioginé diskriminacija gali buiti patei-
sinta tik esant labai siauroms jstatyme jtvirtintoms priezastims. Analizuojamos
iSimtys numatytos amziaus diskriminavimo bylose, keliama amziaus kaip atlei-
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dimo pagrindo teisétumo problema, iSskiriamos dvi pagrindinés tiesioginés
diskriminacijos pateisinimo galimybés: biitini ir lemiantys profesiniai reikala-
vimai bei pozityviy veiksmy programos, kurios detaliai tiriamos tolimesniuose
poskyrio skirsniuose. Pirmajame penktojo skirsnio poskirsnyje ,,Butini ir le-
miantys profesiniai reikalavimai® (angl. genuine and determining occupatio-
nal requirements) laikomasi pozicijos, kad bet kokie sarasai, apibréziantys dar-
bus, kuriuos gali atlikti tik konkrecios lyties, rasés, amziaus asmenys, gilina
stereotipines nuostatas visuomenéje, todél analizuojamas bitiny ir lemiamy
profesiniy reikalavimy atitikimo testas, kuris turi atitikti teisétumo ir propor-
cingumo kriterijus. Antrajame penktojo skirsnio poskirsnyje ,,Pozityviy
veiksmy programos‘ (angl. positive action, affirmative action, temporary spe-
cial measures, positive/reverse discrimination) keliamas §iy programy tikslas
(skatinti strukttrinius pasikeitimus visuomenéje), paskirtis, formos, tipologija,
iSkeliama ribos tarp pozityviais veiksmais saugomos grupés (mazumos) privi-
legijy ir daugumos teisiy, atskleidZiamas ,,pozityviy veiksmy‘ ir ,,pozityviosios
diskriminacijos* santykis, analizuojami pagrindiniai pozityviosios diskrimina-
cijos vystymosi etapai Europos Teisingumo Teismo praktikoje, iSskiriamos
pozityviy veiksmy teisétumo salygos, vertinamos galimybés jtvirtinti pozityviy
veiksmy priemones Lietuvoje. Pozityvils veiksmai, skatinantys lygias galimy-
bes, gali biti iSreiksti jvairiomis formomis: kaip tam tikry lengvaty (pirmeny-
bés) suteikimas (angl. preferential treatment) arba itvirtinant specialy elgesj
(angl. — specific treatment) su asmenimis, priklausanciais diskriminacijg pati-
rian¢iy asmeny kategorijai. Placiausiai zinomos radikaliausios pozityviy
veiksmy priemonés - kvotos (angl. - quotas), kurios suprantamos kaip papildo-
mos vietos konkrecios grupés asmenims, suteikiamos dél jy priklausymo tam
tikrai neatstovaujamai asmeny grupei ir gali biiti labai grieztos arba ne tokios
grieztos.

Antrajame poskyryje ,,Netiesioginés diskriminacijos samprata®“ anali-
zuojami netiesioginés diskriminacijos sampratos vystymosi etapai teisés aktuo-
se, Europos Teisingumo Teismo ir kai kuriy valstybiy jurisprudencijoje, patei-
kiamas tiesioginés ir netiesioginés diskriminacijos sampraty konceptualus at-
skyrimas, keliama netiesioginés diskriminacijos pateisinimo problema. Netie-
sioginé diskriminacija apibréziama kaip iSoriskai neutrali praktika, norma, rei-
kalavimas ar salyga, kuri neproporcingai veikia konkrecia grupg asmeny ir yra
nepateisinama bei paprastai padaroma be tiesioginés tycios. Europos Teisingu-
mo Teismas (toliau — ETT) Bilka byloje iSanalizavo objektyvaus netiesioginés
diskriminacijos pateisinimo kriterijus, nurodydamas, kad teismas, vertindamas
darbdavio pateikiamas netiesioging diskriminacija galimai pateisinancias aplin-
kybes, turi buti kritiskas. Visy pirma, teismas turi nustatyti priezastis, dél kuriy
turéjo buti taikomas maziau palankus elgesys, bei nustatyti, ar poreikis taikyti
maziau palanky elgesj yra pakankamas, kad buty nusvertas diskriminacinis
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poveikis nukentéjusiam asmeniui. Atitinkamai turi bati jvertinama ir tai, ar
darbdavys savo tiksly negaléjo pasiekti kitokiais biidais, kurie nebiity sukélg
nepalankaus poveikio nukentéjusiam asmeniui (proporcingumo kriterijus). Taip
pat turi biiti jvertinta pusiausvyra tarp darbdavio siekiamo tikslo (realaus porei-
kio) ir diskriminacinio poveikio: t.y. darbdavys privalo nurodyti taikyto kriteri-
jaus svarba, kam tas kriterijus reikalingas, bei fakta, kodél kriterijus turéjo buti
taikomas nukentéjusiam asmeniui. Amsterdamo sutarties 13 str. pagrindu pri-
imtos direktyvos i§ esmés pakeité netiesioginés diskriminacijos samprata, kuri
buvo jtvirtinta ES ly¢iy lygybés jurisprudencijoje. Pastarojo laikotarpio direk-
tyvos nemini ,,i§ esmés prastesniy pasekmiy®, kurias gali patirti nukentéjes as-
muo, ir uzuot reikalavusios nustatyti ,,i§ esmés prastesnes pasekmes®, reikalauja
jrodyti ,,neutralias salygas, kriterijus ar praktika, dél vieno i§ kuriy iSskirting
diskriminacing savybe turintys asmenys gali patekti tam tikru atzvilgiu j pra-
stesng padétj®.

Antrajame skyriuje ,ISvestinés diskriminacijos formos* pateikiamos
priekabiavimo ir lytinio priekabiavimo, nurodymo diskriminuoti, persekiojimo,
pareigos uztikrinti tinkamas darbo salygas nejgaliesiems (angl. reasonable ac-
commodation), diskriminacijos dél ry$iy, diskriminacijos dél menamos charak-
teristikos, vieSo pareiskimo, kaip tiesioginés diskriminacijos formos, daugialy-
pés diskriminacijos sampratos ir kai kurie probleminiai aspektai.

Trecioji darbo dalis ,,Lygiu galimybiuy principo jgyvendinimo budai ir
priemonés“ suskirstyta j tris skyrius. Autoré nurodo, kad tradiciskai zvelgiant |
antidiskriminacing teis¢ kaip j negatyvia forma isreiksta teisiy ir laisviy apsau-
g3, teisiy gynimo priemonés bus taikomos tik tuomet, jeigu nukentéjes asmuo
jrodys, kad jo teisés buvo pazeistos. Taigi pagal §ig koncepcija nukentéjes nuo
diskriminacijos asmuo turi teisg¢ kreiptis j institucijas, nagrinéjancias konkretaus
pobudzio gincus, ir ginti savo pazeista teis¢, pateikdamas skundg, pareiskimag
arba ieskinj. Tokiu bidu suprantamos teisés ] lygias galimybes gynimo priemo-
nés turi retrospektyvy pobidj, yra individualios ir paremtos teisés akty pazei-
dimu. Taigi teisiy jgyvendinimas i§ esmés patikétas individualiems nukentéju-
siems asmenims, kurie turi imtis konkreciy veiksmy, kad biity uztikrintos jy
teisés. Lietuvoje nukentéjes nuo diskriminacijos asmuo turi teis¢ kreiptis | tei-
sma, kad biity atkurta iki pazeidimo buvusi teisiné padétis ar (ir) priteista kom-
pensacija uz padarytg zalg (restitucinés sankcijos); j Lygiy galimybiy kontrolie-
riaus tarnyba, kuri jai suteiktos kompetencijos ribose tiria skundus dél tiesiogi-
nés, netiesioginés diskriminacijos, priekabiavimo, kt., ] Darbo inspekcijos teri-
torinius skyrius, kt. Diskriminavimo bylose paprastai nerasime tiesioginiy jro-
dymy, kurie vienareik§miskai leisty tvirtinti, kad darbdavys veiké i§ diskrimi-
naciniy paskaty ar kad sieké asmenj diskriminuoti dél jo lyties, negalios, lytinés
orientacijos, religijos, priklausymo tam tikrai etninei kilmei, rasei ar dél kity
priezasciy. Atsizvelgdami j diskriminacijos latentiSkuma ir siekdami palengvin-
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ti diskriminacijg patyrusiy asmeny padétj, teisés teoretikai ir praktikai émési
kurti netradicines priemones, palengvinancias jrodinéjima §ios kategorijos by-
lose: jrodingjimo nastos perkélimg atsakovui, testavima, klausimyna, kitas.
Pirmajame skyriuje ,,Jrodinéjimo nastos perkélimas lygiy galimybiy
paZeidimo bylose* nagrinéjama jrodingjimo nastos (lot. onus probandi) ir jos
paskirstymo tarp Saliy diskriminacijos bylose samprata, vystymasis. Pateikiami
skirtumai tarp jrodingjimo nastos perkélimo taisyklés taikymo Lietuvos ben-
druosiuose ir specialiuosiuose teismuose, analizuojama aktuali Lietuvos, Euro-
pos Sajungos Teisingumo Teismo, Europos Zmogaus Teisiy Teismo ir uZsienio
valstybiy teismy jurisprudencija jrodinéjimo nastos perkélimo atsakovui aspek-
tu. Autoré iSkelia jrodinéjimo nastos perkélimo taisyklés, nekaltumo prezump-
cijos, civilinio proceso jtvirtinty rungtyniskumo taisykliy tarpusavio santykio
klausimg nagrinéjant diskriminacijos darbe bylas. Pirmajame poskyryje ,,Prima
facie aplinkybiy samprata bei pakankamumas teisinei prezumpcijai sukur-
ti“ pateikiama pirminiy aplinkybiy (lot. prima facie) samprata. Autoré nurodo,
kad darbuotojo pateikiami faktai, pagrindziantys maziau palankiy salygy jam
sudaryma, kurj darbuotojas patyré tiesiogiai arba kuris daré¢ jtaka darbuotojui
netiesiogiai, sukeldamas nepageidaujama poveikj atitinkamu pagrindu, vadi-
nami prima facie aplinkybémis. Pirmajame bylinéjimosi etape asmenys, ma-
nantys, kad jie buvo diskriminuojami, nurodo aplinkybes, leidziancCias preziu-
muoti tiesioginés ar netiesioginés diskriminacijos buvima. Tuomet jrodinéjimo
pareiga perkeliama atsakovui, kuris turi jrodyti, kad vienodo poziiirio principas
nebuvo pazeistas. Teismas vertindamas prima facie aplinkybes neturi reikalau-
ti, kad ieSkovo pateikiami faktai neginCijamai jrodyty diskriminacijos fakts.
Priesingai, teismai ] Sias prima facie aplinkybes turi zitiréti kaip j pirmines, i$
kuriy galima i$vesti antrinius faktus. Kokj kiekj aplinkybiy turi pateikti pareis-
kéjas, priklauso nuo bylos esmés ir fakty. Darbuotojui nurodzius, kad savybé,
galimai sukélusi diskriminavimg, buvo priezastinis veiksnys, 1émes darbdavio
apsisprendima taikyti Siam asmeniui maziau palanky vertinima, darbdavys turés
jrodyti, kad amzZius, rasé, kt. nebuvo veiksnys, 1émes skirtingg vertinima, arba
kad toks vertinimas priklausomai nuo amziaus, rasés, negalios ar kity aplinky-
biy yra pateisinamas. Siuo atveju teismas privalo reikalauti i§ atsakovo nenu-
ginéijamy jrodymy, kurie paneigty prima facie aplinkybes. Antrame poskyryje
Hiituacijos testavimas, statistika, klausimynas - metodai, palengvinantys
prima facie aplinkybiy jrodyma“ trumpai pateikiama testavimo, statistikos,
klausimyno taikymo praktika. Autoré atkreipia démesj, kad testavima (objekty-
vy aplinkybiy patikrinima) reikia atriboti nuo provokacijos (sgmoningo kurs-
tymo padaryti nusikalstamg veikg) ar nusikalstamos veikos imitavimo.
Antrajame skyriuje ,,Sankcijos uz lygiy galimybiu principo paZeidi-
mus® analizuojama direktyvomis jtvirtinty sankcijy uz lygiy galimybiy princi-
po pazeidimus samprata. Pazymétina, kad ETTsankcijy veiksmingumo klausi-
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mg paliko spresti nacionaliniams teismams, nubrézdamas bendras gaires, kad
sankcijos uz lygiy galimybiy pazeidimus turi biiti veiksmingos, proporcingos ir
atgrasancios. Autoré kritikuoja pirmojoje diskriminacijos byloje Lietuvoje nu-
statytos sankcijos dydj kaip simbolinj, nes tai priestarauja direktyvose jtvirtin-
tiems tikslams bei formuojamai ETT praktikai. Siame skyriuje remiamasi Dek-
ker, Von Colson, Marschal, Feryn, Draempaehl! ir kitomis reikSmingomis ETT
bylomis, remiamasi zalos atlyginimo dydZzio nustatymo orietaciniais kriterijais,
kvestionuojamas vidutinio darbo uzmokescio kaip vieno i§ pagrindiniy povei-
kio priemoniy darbdaviui uz lygiy galimybiy pazeidima ribojimo laike nusta-
tymo pagrjstumas. Siame skyriuje analizuojama Zmogaus orumo ir privataus
gyvenimo nelie¢iamumo kaip paciy auksciausiy Konstituciniy vertybiy svarba
diskriminacijos bylose. Zmogaus orumas negali bti atsiejamas nuo zmogaus
gyvybés ir kartu su gyvybe iSreiskia zmogaus vientisuma bei esmg. Pagarba
privataus gyvenimo nelieCiamumui reiskia, kad Zmonés neturi riboti saves ver-
tingais pasirinkimais svarbiausiy (fundamentaliy) dalyky atzvilgiu jy gyveni-
muose vien dél turimos savybés, galin¢ios biiti diskriminavimo pagrindu. Zmo-
gaus orumo ir privataus gyvenimo nelieCiamumo samprata leidzia direktyvy
saugomus gérius interpretuoti ypa¢ pla¢iai. Zmogaus orumas yra priezastis, dél
kurios lygybé turi biiti pripazjstama kiekvienam individui. Kiekvieno asmens
gyvenimas yra vertybé vien dél to paprasto fakto, kad jis yra zmogus, ir nei
vieno zmogaus gyvybé néra maZzesnés vertés nei kito. Autoré taip pat polemi-
zuoja Darbo kodekso 96 str. jtvirtintos alternatyvios sankcijos nenumatymo
teisés aktuose klausimu; analizuoja minimalaus darbo uzmokescio dydzio
kompensacijos nustatymo pagrjstuma darbdaviui atsisakius priimti darbuotojg j
darbg diskriminaciniais pagrindais ir kitus klausimus.

Treciajame skyriuje ,,Lygiuy galimybiy kontrolieriaus tarnybos vaid-
muo jgyvendinant lygiy galimybiy principa“ keliami aktual@is Lygiy galimy-
biy kontrolieriaus institucijos veiklos, jgyvendinant lygiy galimybiy principa,
aspektai — nepakankamas iniciatyvumas, neaiski priimamy sprendimy galia,
mediacijos, locus standi, amicus curiae ir kity veiksmingy priemoniy, taikomy
kity valstybiy analogisky institucijy, nenaudojimas, kartu pabréziant $ios insti-
tucijos vieSojo intereso gynimo funkcija, kuri suteikia Siai institucijai ypatinga
svarbg ir svorj §io principo jgyvendinimo procese.

Apibendrinant atlikta tyrima formuluojamos §ios pagrindinés iSvados:

1. Visuotinai pripaZjstama lygiateisiSkumo principo iSskirtiné svarba,
universalumas, fundamentalumas, nes diskriminacija, ypa¢ darbo santykiuose
tiek Europoje, tiek ir Lietuvoje, yra placiai paplites, sisteminis reiskinys. Visuo-
tinai sutinkama, kad formalios lygybés jtvirtinimas neuztikrina ty gériy, kuriy
sieckiama diskriminacijos draudimu, todél vystoma turinio lygybés samprata.
Veiksmingas lygiy galimybiy principo (kaip turinio lygybés) jgyvendinimas vis
dar kelia daugelj problemy ir islieka nauja ir aktualia koncepcija. Teisinis regu-
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liavimas yra nepakankama prielaida veiksmingam §io principo jgyvendinimui.
Siekiant uztikrinti visavertiska lygiateisiSkumo principo jgyvendinima, neuz-
tenka tik Sio principo jtvirtinimo (bities), biitinas institucinis mechanizmas,
kuris padéty asmenims realiai, 0 ne menamai jgyvendinti jy teises ir laisves.

2. Socialiniy santykiy dalyviai privalo orientuoti savo elgesj ne tik j elge-
sio standartus, jtvirtintus teisés aktuose, bet ir j teisminiy institucijy veiklos
rezultatus, aiSkinant ir taikant teisés normas bei principus, nuo kuriy priklauso
veiksmingas principy jgyvendinimas. LygiateisiSkumas kaip vertybé ir bendra-
sis teisés principas yra sudétinga, nepakankamai apibrézta ir aiski vertybiné
kategorija, todél $io principo turinys ir taikymas konkretiems gyvenimo atve-
jams yra aiSkinamas teismy. Teismai, atskleisdami lygiy galimybiy principo
turinj, turi argumentuoti savo sprendima, o argumentavimas turi biiti raciona-
lus, grindziamas ir vertybémis, kurios saugomos tarptautiniy ir nacionaliniy
(darbo) teisés normy. Antidiskriminacinés jurisprudencijos plétra siekiama uz-
tikrinti turinio, o ne formalig lygybe, todél taikant ir aiskinant lygiy galimybiy
principa biitina siekti tokio taikymo ir aiskinimo rezultato, kuris labiausiai uz-
tikrinty $io principo jgyvendinimo tikslus. Gausi ETT praktika diskriminacijos
del lyties bylose suformavo pagrindinius principus ir padaré teigiama poveikj
jurisprudencijai ir kitais diskriminavimo pagrindais (rasés, etninés kilmeés, am-
ziaus, negalios ir kt.). Rasiy bei Uzimtumo lygybés direktyvy pagrindu sufor-
muluota ir taikoma tiesioginés ir netiesioginés diskriminacijos samprata, véliau
perimta kity direktyvy ir nacionaliniy valstybiy teisés akty. Lygiy galimybiy
principo jgyvendinimas Lietuvos darbo teis¢je i§ esmés buvo perimtas i§ Euro-
pos Sajungos teisés, todél Europos Teisingumo Teismo bei Europos Zmogaus
Teisiy Teismo jurisprudencija nacionaliniams teismams nubrézia tam tikras
lygiy galimybiy principo aiskinimo kryptis.

3. Vertinant pastarojo laikotarpio ETT bei Europos Zmogaus Teisiy Tei-
smas (toliau — EZTT) nagrinétas bylas lygiy galimybiy principo jgyvendinimo
aspektu, galima daryti i§vada, kad Sio principo bei diskriminacijos samprata,
taip pat ir atskirus lygiy galimybiy principo jgyvendinimo aspektus nagrinétose
bylose teismai aiskino itin kiirybiskai ir plec¢iamai (kinta ir evoliucionuoja),
atsizvelgdami | visuomenés samoneés evoliucija, socialinio gyvenimo dinamika,
lygiy galimybiy principo turinj, prasme ir siekiamg tiksla, pabrézdami lygiy
galimybiy kaip fundamentalaus principo svarbg bei zmogaus orumo reikSmg
diskriminacijos bylose. Tokiu biidu $alia tiesiogiai teisés aktuose jvirtinty disk-
riminacijos formy yra formuluojamos kitos lygiy galimybiy principo pazeidimo
formos: daugialypé diskriminacija, diskriminacija dél rysiy, diskriminacija dél
menamos charakteristikos, tiesioginés diskriminacijos atviros ir uzdaros formos
i§skyrimas, savarankisky tiesioginés diskriminacijos stadijy iSskyrimas. Tokie
pazeidimai, kaip viesieji diskriminaciniai pasisakymai, aplinkos nepritaikymas
nejgaliesiems asmenims, prilyginti diskriminacijai. Taip pat siekiant atspindéti
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socialinio gyvenimo dinamika, teisés aktuose jtvirtinti nauji diskriminavimo
pagrindai: socialiné padétis, tautybé, kalba, tikéjimas, kilmé, pazitiros, svarsto-
mas poreikis naujo diskriminavimo pagrindo lytiné tapatybé ,.gender identity™
savokos jtvirtinimui; diskriminacijos draudimas pleciamas uz darbo santykiy
srities.

4. Tinkamai jgyvendinama teisiné sistema, draudzianti diskriminacijg ir
uztikrinanti, kad nukentéjusiems nuo diskriminacijos asmenims buty veiksmin-
gai atlyginama patirta Zala, yra viena svarbiausiy realiy pokyciy prielaidy.
Diskriminacijai pasizymint dideliu latentiSkumu, teisés kuréjai ir praktikai émé-
si kurti tokias jrodinéjimg palengvinancias priemones, kaip testavimg, klausi-
myng, statistikg, jrodinéjimo naStos perkélimg atsakovui bei kitas priemones,
palengvinanéias galimybes nuo diskriminacijos nukentéjusiam asmeniui jrodyti
diskriminacijos faktg darbe. Taéiau nuo diskriminacijos nukentéjusiems asme-
nims islieka prima facie aplinkybiy ir neturtinés zalos jrodingjimo pareigos.

5. Lygiy galimybiy principa pazeidzianiy veiky socialinis zalingumas
i8siskiria tiek fizine, tiek turtine, tiek ir neturtine Zala nukentéjusiam asmeniui.
Siais pazeidimais késinamasi | asmens savybes, sudarandias asmenybés bei
identiteto Serdj, pazeidziama asmens laisve, privataus gyvenimo nelieCiamybe,
orumas, kurios yra vienos pagrindiniy demokratinés visuomenés vertybiy. Ly-
gias galimybes pazeidzianCiais veiksmais bauginamas ir Zeminamas ne tik at-
skiras individas, bet ir visi tos pacios socialinés grupés asmenys. Tai kelia dide-
le jitampa visuomenéje, kenkia ne tik tiesiogiai nukentéjusiems asmenims, bet
taip pat visos Salies ekonomikai ir apskritai visuomenei. Sankcijos uz lygiy
galimybiy principo pazeidimus turi biti veiksmingos ir proporcingos bei turéti
realy atgrasantj poveikj darbdaviui.

6. ISskiriami du pagrindiniai modeliai, kuriais siekiama jgyvendinti lygiy
galimybiy principa darbo teiséje. Pirmasis modelis remiasi tradiciniu pozitiriu j
zmogaus teisiy jgyvendinima, naudojantis individualiomis teisiy gynimo prie-
monémis, tai yra kreipiantis su skundais ar ieskiniais j gincus nagrinéjancias
institucijas. Neabejotinai lygiy galimybiy principo igyvendinimas individua-
liomis teisiy gynimo priemonémis yra vienas pagrindiniy budy, siekiant jveikti
diskriminacijg darbe ir atkurti nukentéjusio darbuotojo pazeistas darbo teises,
taciau Sios priemonés, reikSmingos tik individualiam nuo diskriminacijos nu-
kentéjusiam asmeniui, menkai skatina institucinius pasikeitimus visuomenéje
bei negali nulemti diskriminacijos kaip institucinio reiskinio eliminavimo. Tiek
ES, tiek Lietuvos darbo teisés aktai, jtvirtinantys diskriminacijos draudima,
paremti biitent individualiu paZeisty teisiy jgyvendinimo priemoniy taikymo
modeliu, kuris i§ esmés jtvirtina negatyvias, darbdavio kalte paremtas priemo-
nes, kurios reikalauja retrospektyviai reaguoti j padaryta teisés pazeidimg. Tuo
tarpu proaktyviomis lygiateisiSkumo principo igyvendinimo priemonémis (po-
zityviais veiksmais) siekiama ne pasyviai reaguoti j jvykius, bet uzbégti gali-
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miems lygiateisiSkumo principo pazeidimams uz akiy, formuoti jvykius norima
kryptimi. Deja, proaktyvioms priemonéms: socialiniy partneriy iniciatyvoms,
lygiateisiSkumo principa jgyvendinanéiy institucijy aktyvumui, lygybés aspekto
integravimui (angl. mainstreaming), Seiminiy ir darbo pareigy derinimui ir ki-
toms, vis dar néra skiriamas pakankamas démesys politiniame lygmenyje.

7. Viena i§ priemoniy kovojant su diskriminacija yra veiksmingo kontro-
lés mechanizmo sukiirimas. Direktyvos, kuriomis siekiama lygiy galimybiy
principo jgyvendinimo, reikalauja, kad valstybés narés uztikrinty, jog direkty-
vose numatytoms pareigoms vykdyti visiems asmenims, manantiems, kad jie
nukentéjo, kadangi nebuvo taikomas vienodo pozilirio principas, blity prieina-
mos teismo ir (arba) administracinés procediiros, jskaitant ir taikinimo procedi-
ra. Lietuvoje veikianciai Lygiy galimybiy kontrolieriaus tarnybai suteiktos ga-
lios lygiy galimybiy jgyvendinimo srityje. Si institucija priskirtina ne klasikinio
modelio ombudsmeno institucijai, kuri veikia bendrai vieSosios teisés srityje,
bet yra specializuota institucija, tirianti tik vienos riisies asmeny skundus — dél
lygiateisiSkumo, nepriklausomai nuo lyties, rasés, etninés kilmés, amziaus, tau-
tybés, lytinés orientacijos, kt. pazeidimo. Sios institucijos steigimo ir veiklos
standartai paremti Jungtiniy Tauty Paryziaus principais. Lygiy galimybiy kont-
rolieriaus veiklos veiksmingumui itakos turi $ios institucijos priimamy spren-
dimy galia, amicus curiae, locus standi ginant viesaji interesa diskriminacijos
bylose. Taciau Lygiy galimybiy kontrolieriaus tarnybos priimamy sprendimy
galia Lietuvoje vis dar néra aiski, todél Sios institucijos realus indélis j veiks-
mingg lygiy galimybiy principo jgyvendinima yra abejotinas.

Atsizvelgiant j Sias iSvadas darbe yra pateikiami konkretiis de lege ferenda
sitilymai, kaip Lietuvoje tobulinti lygiy galimybiy principo jgyvendinimg darbo
teiséje.
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