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Laurynas BiekSa

PROBLEMS OF REFUGEE DEFINITION
UNDER 1951 CONVENTION RELATING TO THE STATUS OF REFUGEES
AND EUROPEAN COMMUNITY DIRECTIVE 2004/83/EC

Summary

., Even after five years of harmonisation of EU asylum policy, a person can have a 90%
chance of being accepted as a refugee in one EU country, while her chances are virtually nil
next door. “

(Peer Baneke, General Secretary of the European Council on Refugees and Exiles,

4 November 2004 ECRE press release ,,Europe Must End Asylum Lottery*")

The 1951 Convention and the 1967 Protocol relating to the Status of Refugees embodied
fundamental provisions of refugee law. These first and the only universal treaties of refugee law
are still important as for half a century they clearly demonstrated their adaptability to changing
factual circumstances and provided international protection to refugees. The 1951 Convention
relating to the Status of Refugees provided the framework for the effective international
protection for European refugees from the Second World War, for the refugees from repressive
regimes during the Cold War, for the influxes of refugees caused by wars of independence, or
many ethnic and other conflicts of the post-Cold War era. Noteworthy, the world has changed
dramatically and the laws are not developing fast enough for catching dynamic contemporary
situations. Today such frequent situations as persecution by non-state actors or gender related
persecution hardly fall into the scope of the 1951 Convention relating to the Status of Refugees
refugee definition. The application and interpretation of refugee definition was developed
through traditional practice of Western states, which was influenced by two world wars and the
Cold War, when refugees from Africa or Asia were uncommon. The legal application and
interpretation of refugee definition is also influenced by political, economic and social factors.
Fighting against increasing illegal migration, trafficking in persons and economic migrants who
abuse asylum procedure, states tighten their migration and asylum policy and at the same time

restrict the rights of bona fide asylum seekers. After 11 September 2001 terrorist attack in the
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USA, different states have adopted anti-terrorist measures and faced growing intolerance and
xenophobia which have also been reflected in the stricter asylum policy. Today all these factors
cause the main legal problems of refugee definition — i.e., problems of its restrictive
interpretation and application. In the Dissertation restrictive interpretation and application of
refugee definition is understood as a legally unfounded restriction of refugee definition in its
interpretation and application. Consequently, the phrase “problems of refugee definition” in the
topic of the Dissertation is understood as including some particular problems of restrictive
interpretation and application of refugee definition, which in author’s view are regarded as the
most important problems.

The existence of all-inclusive respect for the application of the 1951 Convention Relating
to the Status of Refugees in regional asylum systems is a precondition enabling to assess regional
asylum systems as progressively developing refugee law and preventing the restrictive
interpretation and application of the refugee definition. Such respect has been reinforced by the
Tampere European Council in its Conclusions of 1999 where it was reaffirmed that the measures
of harmonisation of the asylum system of the First Pillar, set out by the Amsterdam Treaty, must
be based on full and inclusive application of the 1951 Convention Relating to the Status of
Refugees. The Amsterdam Treaty that came into force on 1 May 1999 set the time period of five
years (from the coming into force of the Amsterdam Treaty) to implement the measures of
harmonisation of the asylum system. One of the envisaged measures was the setting of minimum
standards for the recognition of refugees, to be implemented by adopting the EU Directive
2004/83/EC, called the Qualification Directive. On 29 April 2004 (i.e. two days before the
aforementioned five-year period for drafting the Qualification Directive and before the accession
of ten new member states into the European Union) Recitals 2 and 3 of the Preamble of the
enacted Qualification Directive reiterated the approach laid down in the above-mentioned
Conclusions of the Tampere European Council of 1999 on the full and inclusive application of
the 1951 Convention Relating to the Status of Refugees and emphasised, in addition, that the
1951 Convention Relating to the Status of Refugees and the 1967 Protocol provide the
cornerstone of the international legal regime for the protection of refugees. Thus, the
Qualification Directive specifically aims at ensuring that the member states apply common
qualification criteria for persons who need international protection in line with the 1951
Convention Relating to the Status of Refugees. Support can to be expressed to the statement that
the Qualification Directive in principle aims at bringing back under the refugee definition those
who have been left outside of it in the last decades as a result of the restrictive interpretation and

application of the refugee definition.



The member states had to transpose the provisions of the Qualification Directive into
their national law by 10 October 2006. The UNHCR Executive Committee emphasised in its
press release of 9 October 2006 the positive aim of the Qualification Directive to harmonise the
practice of member states, because the level of recognition of refugees in different EU member
states ranged from zero to over 80 per cent for certain groups of asylum seekers. At the same
time, it was noted that the Qualification Directive creates preconditions for the international
protection from gender related persecution, persecution by non-state actors and persecution in
the context of war. However, attention was drawn to the fact that the Qualification Directive
establishes only minimum standards of international protection and that the UNHCR calls for
ensuring the highest standards of international protection. The press release of the European
Commission of 10 October 2006 stressed that the Qualification Directive will greatly contribute
to reducing the current great variances in recognition rates between Member States therewith
reducing one pull factor for “asylum shopping”. The press release also noted that the
Qualification Directive introduces a harmonized regime for the international protection of
victims of civil war, proposes a broad, progressive interpretation of persecution by non-state
actors, and allows for the recognition as a refugee under the 1951 Convention Relating to the
Status of Refugees of victims of gender related persecution.

Irrespective of that fact that the Qualification Directive aims at settling the most relevant
problems resulting out of the restrictive interpretation and application of the refugee definition of
the 1951 Convention Relating to the Status of Refugees in the member states, it should be noted
that it is often held that the final text of the Directive has failed in reaching this goal. The very
context in which the Qualification Directive was adopted (i.e., the text of the Directive, drafted
for several years, was heavily changed and hastily adopted two days before the accession of ten
new member states into the European Union) shows that the primary goal of the Qualification
Directive was shifted for the purposes of an urgent political compromise of the member states
rather than a common asylum system of the European Union, based on the full and inclusive
application of the 1951 Convention Relating to the Status of Refugees. It can be considered that
the final drive to adopt the Qualification Directive by 1 May 2004 was not the Tampere
Programme, which set this deadline, but the understanding that if the attempts to reach at least
imperfect consensus of the 15 member states fail, after 1 May 2004, the consensus of the 25
member states will be even more imperfect and more difficult to achieve. The Qualification
Directive is positively assessed in terms of its intention to harmonise the practice of the EU
member states and establish more detailed regulation of those aspects of the refugee definition,
which pose problems leading to its restrictive interpretation and application. On the other hand,

there is no unanimous opinion as to the extent of impact that the Qualification Directive has in



solving the issues of restrictive interpretation and application of the refugee definition; it is even
claimed that the substance of the Qualification Directive has failed in reaching the set goal and
even intensified certain problems by embracing the restrictive approach of the member states
into the provisions of the Qualification Directive.

At the same time, attention needs to be paid to the relationship between the Qualification
Directive and the 1951 Convention Relating to the Status of Refugees. Even if certain provisions
of the Qualification Directive established lower obligations and were at variance with the 1951
Convention Relating to the Status of Refugees, they would not release the members states from
their obligations assumed under the 1951 Convention Relating to the Status of Refugees.
Otherwise stated, the Qualification Directive can help the members states to understand the 1951
Convention Relating to the Status of Refugees and avoid the restrictive interpretation and
application of the of the definition of refugee; however, in case such restrictive interpretation and
application stemmed from the Qualification Directive itself, a reverse relation would be
appropriate, i.e. it would be not the Qualification Directive that would facilitate a proper
interpretation and application of the 1951 Convention Relating to the Status of Refugees, but on
the opposite, the 1951 Convention Relating to the Status of Refugees would help to interpret and
apply the Qualification Directive in the right light and avoid the restrictive interpretation and
application of the refugee definition. It is to be concluded that solutions of the problems
potentially existing in the Qualification Directive make it necessary to refer again to the
international law—full and inclusive application of the 1951 Convention Relating to the Status
of Refugees. The subject-matter of the Dissertation specifically focuses on the systematic
approach to the provisions of the Qualification Directive and the 1951 Convention Relating to
the Status of Refugees to enable the states to apply the right scope in the interpretation of the
refugee definition in practice.

The topic of the Dissertation is of special relevance as it covers both the legislation of the
Republic of Lithuania and its institutional practice related to the interpretation and application of
the definition of the refugee. Article 3 of the Qualification Directive allows member states to
apply more favourable standards than defined in the Qualification Directive and this approach
would enable the member states to apply the 1951 Convention Relating to the Status of Refugees
fully and inclusively even if the Qualification Directive allows restrictive interpretation and
application of the refugee status. However, such approach to the solution of this problem requires
a well-formed strong national asylum system with legal acts and institutions capable of
attributing supremacy to the provisions of the 1951 Convention Relating to the Status of
Refugees regardless of the lower international protection standard allowed under the

Qualification Directive. Functioning since 1997, the asylum system of the Republic of Lithuania



is rather young, its case-law is not well developed; moreover, the experience of the Republic of
Lithuania in transposing EU directives into the law of the Republic of Lithuania is still limited.
Therefore, the subject-matter researched in the Dissertation would contribute to the enhancement
and development of the Lithuanian legislation and its institutional practice in interpreting and
applying the refugee definition in the proper way.

It is noteworthy that the solutions suggested in the Dissertation to solve the problems
related to the refugee definition in the Qualification Directive are not limited only to the methods
of transposition into the national legislation or to their interpretation in the national case-law.
Significant emphasis is laid on finding out opportunities to improve the Qualification Directive
by amending the text of the Directive or interpreting it in the light of the case-law of the
European Court of Justice. It should be noted that improvement of the Qualification Directive by
amending and interpreting its text is not only a theoretical possibility. In accordance with
paragraphs 1-2 of Article 67 of the Consolidated Version of the Treaty Establishing the
European Community, the Qualification Directive was adopted unanimously and now, at the
expiry of the transitional period of five years, amendments of the Qualification Directive will be
made by a majority vote. It means that individual states will no longer have an opportunity of
"vetoing” the provisions of the Qualification Directive passed by agreement of the majority of
the states and it will be possible to improve the text of the Qualification Directive without
heeding to conflicting positions of individual states. Treaty of Lisbon and the Hague Programme,
which replaced the Tampere Programme, are even more promising. The Treaty of Lisbon
amends Article 63(1)(1) of the Consolidated Version of the Treaty Establishing the European
Community and, as one of the measures of the common European asylum system, provides for a
“uniform status of asylum for nationals of third countries, valid throughout the Union”. Whereas
Article 63(1)(1) of the Treaty Establishing the European Community currently in force lays
down only “minimum standards with respect to the qualification of nationals of third countries as
refugees”. It means that after the coming into force of the Treaty of Lisbon the Qualification
Directive, which so far harmonises only minimum standards, will have to be amended in order to
ensure a uniform status of asylum.

While the procedure for amending the Qualification Directive requires considerable time,
its interpretation in the case-law of the European Court of Justice is gaining momentum even
today. Although Article 68(1) of the Consolidated Version of the Treaty Establishing the
European Community offers limited possibilities for national courts to request the European
Court of Justice to give preliminary rulings (such opportunity remains for highest instance courts

against whose decisions there is no judicial remedy under national law), the European Court of



Justice has, by 17 June 2008, already received two requests from Dutch and German national

courts for preliminary rulings on the interpretation of the Qualification Directive.

On the relevance of the topic it should be stressed that today’s asylum law places
emphasis on the significance of the issues of restrictive interpretation and application of the
refugee definition that the Qualification Directive aims to solve by bringing back under the
refugee definition those who have been left outside of it in the last decades as a result of the
restrictive interpretation and application of the refugee definition. One of the objectives of the
Qualification Directive is to help the members states to understand the 1951 Convention Relating
to the Status of Refugees and to avoid restrictive interpretation and application of the definition
of refugee, however, in case such restrictive interpretation and application stems from the
Qualification Directive itself, a reverse relation would be appropriate, i.e., it would be not the
Qualification Directive that would facilitate a proper interpretation and application of the 1951
Convention Relating to the Status of Refugees, but on the opposite, the 1951 Convention
Relating to the Status of Refugees would help to interpret and apply the Qualification Directive
in the right light and avoid restrictive interpretation and application of the refugee definition.
Therefore, a systematic approach to the provisions of the Qualification Directive and the 1951
Convention Relating to the Status of Refugees is necessary to enable the states to apply the right
scope in the interpretation of the refugee definition in practice. Relevant methods of dealing with
the issues of restrictive interpretation and application of the refugee status currently cover both
the national level (national legislation and national case-law transposing the provisions of the
Qualification Directive into the national law) and the EU level (adoption of second-generation
asylum directives and their amendments, as well as the case-law of the European Court of

Justice).

Research object, objectives and goals. The object of the research are the key problems
of the refugee definition rising from restrictive interpretation and application of legal provisions
specified in the 1951 Convention Relating to the Status of Refugees, the Qualification Directive
and Lithuanian national law. For the research three problem areas of the refugee definition
interpretation and application have been selected: 1) qualification of cases of persecution carried
out by non-state actors; 2) qualification of cases of gender-related persecution; 3) qualification of
persecution as widespread violence in the context of an armed conflict. Those cases have been
selected primarily because of the fact that UNHCR Executive Committee has identified three key
groups of individuals who are left outside the boundaries of the refugee definition though they

should qualify as refugees. The first group is comprised of individuals who fear persecution from
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non-state actors. The second group is individuals who fear persecution due to a widespread
violence in the context of an armed conflict. The third group encompasses individuals who fear
gender- related persecution. Besides, as mentioned above, the qualification of these three groups
of cases, while properly interpreting and applying the refugee definition, are generally being
indicated among the objectives of the Qualification Directive. It is important to note that these
are not all cases of persecution which due to a restrictive interpretation and application of the
refugee definition remain outside the refugee definition. However, there is a vast variety of
persecution cases with their restrictive interpretation and application. To examine all of them in
the Dissertation there are no objective possibilities. This is why the research of the Dissertation is
limited to regulation of the three above-mentioned most difficult persecution cases in the
international law, European Union law and the national law of the Republic of Lithuania.
Regulation of other difficult persecution cases is researched at the discretion of the author to the
extent it is important to achieve the purpose and goals of the Dissertation.

The main objective of the research is to explore the scope of the interpretation and
application of the refugee definition with regard to the 1951 Convention Relating to the Status of
Refugees and the Qualification Directive and to evaluate the influence of the Qualification
Directive to the asylum systems of the EU and the Republic of Lithuania. The interpretation and
application of the refugee definition in a proper scope (or simply ,,proper interpretation and
application®) in the Dissertation is defined as the interpretation and application of the refugee
definition within the meaning of the 1951 Convention Relating to the Status of Refugees in
accordance with the provisions entrenched in the 1969 Vienna Convention on the Law of
Treaties and regulating the interpretation and application of international treaties.

To achieve the objective the following goals have been raised:

1. To ascertain the relation between the 1951 Convention Relating to the Status of Refugees
and the Qualification Directive establishing the proper scope of the interpretation and
application of the refugee definition;

2. To discuss major problems of the restrictive interpretation and application of the 1951
Convention Relating to the Status of Refugees and to propose proper interpretation and
application of the refugee definition in the cases of non-state persecution, gender-related
persecution and persecution as widespread violence in the context of an armed conflict;

3. To explore how the problems of the restrictive interpretation and application of the
refugee definition of the 1951 Convention Relating to the Status of Refugees in the cases
of non-state persecution, gender-related persecution and persecution as widespread
persecution in an armed conflict are being solved in the Qualification Directive; to

identify problems of the legal regulation of the Qualification Directive;
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4. To evaluate the regulation of the legislation of the Republic of Lithuania and institutional
practice as regards cases of non-state persecution, gender-related persecution and
persecution as widespread violence in an armed conflict; after identification of the
problems of the restrictive interpretation and application of such cases to propose ways

for solution of those problems.

Sources of the research. The Dissertation uses four main groups of information sources:
a) legal documents and practice on the international public law, European Community and
national law; b) UNHCR documents; ¢) various evaluation and research papers and reports on
the situation related to the field of research; d) legal scientific doctrine of international public law
and European Community law.

The predominant part of the Dissertation is dedicated to the analysis of provisions of the
Qualification Directive. Together with the Qualification Directive, European Union documents
which help reveal the substance of the Qualification Directive, are examined (i.e., other EU
directives and regulations in the asylum field, their drafting documents, resolutions of the
European Parliament, as well as Commission‘s comments and positions).

Alongside with the Qualification Directive, the 1951 Convention and the 1967 Protocol
Relating to the Status of Refugees are analysed as well as their travaux preparatoires and
various UNHCR documents that assist in revealing the content of the 1951 Convention Relating
to the Status of Refugees (i.e., UNHCR Executive Committee Conclusions, UNHCR Handbook
on Procedures and Criteria for Determining Refugee Status, different UNHCR positions,
guidelines, comments and research papers). The 1951 Convention Relating to the Status of
Refugees does not authorise UNHCR to issue a legally binding documents on common
interpretation and application of the Convention. The main role in interpreting and applying the
1951 Convention Relating to the Status of Refugees rests with the national practice. Nevertheless
it is important to note that in the contemporary refugee law UNHCR and its documents have
earned great respect of states, and a rule has evolved that UNHCR documents are not binding but
they have to be regarded as an authoritative source. Furthermore, in case of a decision not
following UNHCR recommendations, such a decision has to be grounded. This rule that evolved
from state practice basically was also laid out in the preamble of the Qualification Directive,
Recital 15, which specifies that "Consultations with the United Nations High Commissioner for
Refugees may provide valuable guidance for Member States when determining refugee status
according to Article 1 of the Geneva Convention". Both UNHCR and the 1951 Convention
Relating to the Status of Refugees are often mentioned in the EU asylum documents. This shows

per se that the Member States of the European Union recognise the role of UNHCR as a
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supervisor of proper interpretation and application of the 1951 Convention Relating to the Status
of Refugees. The Law on the Legal Status of Aliens of the Republic of Lithuania, Part 4 of
Article 91, grants the right to UNHCR to express to the administrative or judicial authorities of
the Republic of Lithuania its opinion on a certain asylum application during the procedure of its
examination. As to Lithuanian court practice the mentioned provision is implemented in the way
that competent authorities in decision taking process have to pay regard to the UNHCR ‘s opinion
or they have to provide arguments for rejecting it.

In addition, practice of international and national institutions in applying legislation on
interpretation of the refugee definition is considered, paying special attention to the Lithuanian
Republic. Alongside with Lithuanian legislation and judicial practice, decisions of courts of
foreign countries and international institutions (mostly the European Court of Human Rights) are
analysed. Regard is also paid to only two requests so far to the European Court of Justice made
by the Dutch and German courts for a preliminary ruling on interpretation of the provisions of
the Qualification Directive.

With the aim at revealing a proper scope of the interpretation and application of the
refugee definition, different assessments, researches and reports in this field are used in the
Dissertation. In the Dissertation, together with numerous UNHCR researches, documents
prepared by the following organizations are used: Association for the Study of the World
Refugee Problem (AWR), Odysseus academic network for legal studies of immigration and
asylum in Europe, the University of Michigan Law School, Amsterdam University, Brussels
University, European Legal Network on Asylum (ELENA), International Association of Refugee
Law Judges and other institutions and organisations working in the field of asylum.

In the Dissertation regard is especially paid to the academic studies of international
public law and European Community Law. For the analysis of the 1951 Convention Relating to
the Status of Refugees the opinion of recognised refugee law authorities — A.Grahl-Madsen,
G.Goodwin-Gill, J.C.Hathaway, G.Noll, T.Spijkerboer, H.Storey — is very significant. Studies of
E.Guild, K.Hailbronner, H.Battjes, J.McAdam, A.Klug, C.Teitgen-Colly, J.Y.Carlier, J.Vedsted-
Hansen are extremely important for the analysis of the Qualification Directive and European
Union law. The Dissertation benefited a lot from the monograph "Refugee Law" by Lithuanian
academic Lyra Vysockiené. It deals with the principal issues of the refugee law and alongside
reflects upon the development of the refugee law in the European Union and the Republic of

Lithuania.
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Methods of the research. The following methods of scientific research have been
employed in the research of the object of the Dissertation: logical-analytical, methods of

systemic analysis, comparative, linguistical, teleological, historical and statistical.

Academic novelty of the study. The refugee law and its problemic aspects have already
gained a great attention in the academic doctrine of international public law and European
Community law. Nonetheless, it is important to note that very fast development of the refugee
law in the European Union poses new issues that have never been addressed by refugee law
researchers. The topic of the Dissertation - problems of refugee definition under 1951
Convention Relating to the Status of Refugees and the Qualification Directive 2004/83/EC - is
one of such issues. Since the Qualification Directive was passed only on 29 April 2004,
provisions of the Qualification Directive should have been transferred to the national law before
October 10 2006, while the first cases on interpretation of provisions of the Qualification
Directive reached the European Justice Court only in the end of 2007 — beginning of 2008,
therefore, it is understandable that scientific issues related to the Qualification Directive just
started to be examined. Research of the Dissertation covers analysis of the time period of up to
17 June 2008, when the European Committee had passed the Asylum Policy Plan dated 17 June
2008, which summarizes the results of the first stage of creation of common European asylum
system (according to Tampere Programme) and specifies the measures to be taken during the
second state of creation of common European asylum system (according to Hague Programme).

It should be noted that the topic of the Dissertation is especially related to H. Battje
monograph “European Asylum Law and International Law” published in 2006. One section of it
is dedicated to general analysis of provisions of the Qualification Directive. As it was mentioned,
the Dissertation does not aim at general analysis of the entire Qualification Directive, but
examines the most important, at the author’s opinion, restrictive interpretation and application
problems of the refugee definition in detail.

Additional novelty is provided to the Dissertation by a detailed analysis of legislation and
practice of the Republic of Lithuania in the area being examined. It is important that the
Dissertation consistently deepens scientific research in the area of refugee law in the Republic of
Lithuania. The main issues of the refugee law were already revealed in L.Vysockiene’s
monograph “Refugee Law”, whereas the Dissertation aims at further examination of regulation
of the most problematic persecution cases in 1951 Convention Relating to the Status of Refugees
and the Qualification Directive with a detailed discussion of regulation of legislation of the

Republic of Lithuania and practice of institutions regarding problematic cases of persecution.
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Practical importance of the study. First of all, the Dissertation could be useful in
drafting legislation of the Republic of Lithuania. Although formally it is supposed that the
Qualification Directive has been already transposed to the national law of the Republic of
Lithuania, yet, in reality currently transposition of the Qualification Directive into the national
law is still in the process. The problems of incomplete transposition or absence of transposition
to the national law specified in the Dissertation could be considered while assessing finiteness of
transposition of certain provisions, defining inaccuracies in translation of the Qualification
Directive into Lithuanian language and improving the legislation of the Republic of Lithuania
further.

The Dissertation can have no less of importance in forming practice of institutions of the
Republic of Lithuania. Asylum system of the Republic of Lithuania is relatively new, while
interpretation of legislation of the European Union is even newer, therefore, currently little
developed practice of administrative courts of the Republic of Lithuania could become a
significant guarantee of proper interpretation and application of a refugee definition provided it
were developed with consideration of fundamental provisions of the refugee law being examined
in the Dissertation.

The Dissertation can be significant for the students studying the refugee law in case they
decide to go deeper in the problematic areas of interpretation and application of refugee
definition and resolution of such problems in the Qualification Directive, legislation of the
Republic of Lithuania, and practice of institutions of the Republic of Lithuania.

Finally, a part of conclusions and proposals of the research is intended to find
opportunities of improvement of the Qualification Directive itself by amending the text of the
Qualification Directive or interpreting it in practice of the European Court of Justice. It should be
noted that development of laws of the European Union in this area is not a theoretic possibility
but practical necessity. The Commission plans to present a proposal on amendments of the
Qualification Directive for 2009, while already till 17 June 2008 the European Court of Justice
has received two requests from the national courts of the Netherlands and Germany to issue

preliminary rulings on interpretation of the Qualification Directive.

Theses of the Dissertation:

1. Proper attitude of the states towards the Qualification Directive would be in case the
states understood that it is possible and compulsory to interpret and apply the
Qualification Directive in the national law without violating international obligations of

the states according to 1951 Convention Relating to the Status of Refugees.
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Proper interpretation of refugee definition of 1951 Convention Relating to the Status of
Refugees should be based on protection theory stating that refugee definition includes
non-state persecution provided the state authorities are not capable of ensuring efficient
protection. Provisions of the Qualification Directive on non-state persecution (Article 6)
require proper interpretation and application of 1951 Convention Relating to the Status of
Refugees and essentially resolve the previously existing acute problem of interpretation
and application of non-state persecution.

1951 Convention Relating to the Status of Refugees does not require relating persecution
to accountability of the state, yet requires providing protection from the state. Therefore,
an analogy between actors of persecution and actors of protection should not be applied.
Provisions of Article 7 of the Qualification Directive on possibility of protection of
international organizations and provisions specifying effectiveness criteria create
problems regarding compliance with the 1951 Convention Relating to the Status of
Refugees and problems of its restrictive interpretation and application.

Gender related human rights violations frequently amount to persecution because of their
serious consequences. Provisions of the Qualification Directive confirm that gender
related human rights violations can amount to persecution because of their roughness and
even become a specific form of persecution.

Nexus of the conventional reason either with non-state persecution or with absence of
state protection should be sufficient in order determine the causal nexus in the refugee
definition. Formulation of the Qualification Directive basically corresponds to the
definition of persecution, where the lack of state protection is comprehended as a part of
persecution definition. Along with this, the problem of causal nexus which should be
determined between the conventional reason and any part of persecution is being
resolved.

Activity of women in private sphere in terms of refugee definition has no less of political
connotation than traditional political activity in public sphere. In the refugee definition
social group should be defined according to “public perception” theory, whereas
“protected characteristics” theory should be assessed as a frequent (yet, not the only)
example of social group. The Qualification Directive seeks to prevent restrictive
interpretation and application of gender-related persecution. Provisions of the
Qualification Directive on definition of social group failed to resolve the problem of
“belonging to particular social group” category.

In case of wide spread violence in the context of armed conflicts, having the reasons of

persecution specified in the refugee definition of 1951 Convention Relating to the Status
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of Refugees, the status of a refugee should be granted, whereas having defined that the
wide spread violence is non-discriminative, a subsidiary protection should be granted.
Contrary to what it was planned in the Qualification Directive proposal of 2001, the
Qualification Directive did no establish a clear relation between a refugee status provided
on the basis of wide spread violence in the context of armed conflicts and subsidiary
protection.

In refugee law there is agreement that internal protection alternative should not only exist
but be in fact accessible for an asylum seeker. Both theory of the refugee law and its
practice fails to provide a single answer on content of internal protection needed in order
to consider that an asylum seeker has an internal protection alternative. Provision of
Article 8(3) of the Qualification Directive on inability to return to internal protection due
to technical obstacles should be assessed as contradictory to 1951 Convention Relating to
the Status of Refugees which requires an ability of an asylum seeker to use protection of
the state. The Qualification Directive fails clearly to regulate the scope of internal
protection alternative.

Three main cases can be distinguished when refusal to serve in an army can be assessed
as persecution in terms of refugee definition. The first case includes the situation, when
formation and administration of an army and punishment for refusing to service in it can
be discriminative and directed against certain social group. The second case is situation,
when military service being refused is illegal in terms of international law. The third case
is situation when the state fails to acknowledge the refusal related to sincere beliefs and
fails to create an opportunity of alternative civil service for such individuals. The
Qualification Directive did not name the refusal of military service related to sincere
beliefs as a possible case of persecution, which left an opportunity for restrictive

interpretation and application of the refugee definition.

Hypothesis:

In its area of regulation the Qualification Directive has limited opportunities of restrictive

interpretation and application of the refugee definition and created preconditions for proper and

single interpretation and application of the refugee definition.

Structure of the Dissertation. The Dissertation consists of introduction, four chapters,

conclusions and proposals, list of literature and list of author’s academic publications.

The first chapter discusses the relationship between the 1951 Convention Relating to the

Status of Refugees and the Qualification Directive in interpreting and applying the refugee
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definition. Further it analyses rules of interpretation, means and principals of application of the
1951 Convention Relating to the Status of Refugees. The Chapter defines the influence of the
1951 Convention Relating to the Status of Refugees to the interpretation and application of the
content of the Qualification Directive, at the same time in a general it introduces those provisions
of the Qualification Directive that had the biggest influence on the development of the refugee
definition and establishes their relation to the problems defined in the object of the Dissertation.

The second chapter of the Dissertation deals with the persecution carried out by non-state
actors and presents legal arguments of the accountability and protection theories on persecution
from non-state actors. It also analyses the solution of the problem in the Qualification Directive
and respective legislation of the Republic of Lithuania as well as legal practice of institutions.

The third chapter examines gender-related persecution, discusses main problems related
to the interpretation of the persecution, grounds for the persecution and causal nexus with
persecution grounds in such cases; analyses solution of the mentioned problems in the
Qualification Directive and respective legislation of the Republic of Lithuania as well as legal
practice of institutions.

The fourth chapter of the Dissertation looks into the persecution as widespread violence
in the context of an armed conflict, introduces the relationship between subsidiary protection and
refugee status, issues connected to internal protection alternative and refusal to perform military
service during an armed conflict, analyses the mentioned issues in the Qualification Directive
and respective legislation of the Republic of Lithuania as well as practical experience of
institutions.

At the end of the thesis, the list of literature, the list of the dissertant’s academic

publications and presentations in conferences is presented.
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CONCLUSIONS AND PROPOSALS

Conclusions of the research:

1. After the national and European union legislation is used as a means to interpret the
1951 Convention Relating to the Status of Refugees, its impact on the 1951 Convention Relating
to the Status of Refugees ceases and those provisions of the 1951 Convention Relating to the
Status of Refugees which have been already interpreted become binding to the States Parties
irrespective of how a specific area is regulated by their national or EU legislation. Ambiguous
provisions of the Qualification Directive shall be interpreted so as to make them in compliance
with the 1951 Convention Relating to the Status of Refugees. If, nevertheless, the provisions of
the Qualification Directive are clear and at contradiction with the provisions of the 1951
Convention Relating to the Status of Refugees, the States Parties should apply more favourable
provisions of the 1951 Convention Relating to the Status of Refugees. The approach of the states
to the Qualification Directive would be appropriate in case the countries realised that it is
possible and compulsory to interpret and apply the Qualification Directive in the national law
without violating international obligations of the states according to the 1951 Convention
Relating to the Refugee Status.

2. The hypothesis raised in the dissertation has been proved in part. Some of the
provisions of the Qualification Directive limit possibilities for the restrictive interpretation and
application of the refugee definition and create preconditions for a proper and uniform
interpretation and application of refugee definition. Provisions of the Qualification Directive on
persecution by non-state actors (Article 6) require proper interpretation and application of the
1951 Convention Relating to the Refugee Status and provide a substantial solution of the earlier
acute issue of interpreting the persecution by non-state actors. Provisions of the Qualification
Directive on the definition of the persecution, its forms (Article 9), persecution by non-state
actors (Article 6) and reasons for persecution (Article 10) help to overcome the problems of the
restrictive interpretation of gender related persecution, its conventional reasons and causal nexus.
The member states still lack a well-developed uniform case-law for the implementation of these
provisions, however, the preconditions for the development of such case-law have been set by
the Qualification Directive.

3. On the other hand, the way the provisions on the subjects of protection are phrased in
the Qualification Directive has left the issues of the interpretation of protection subjects
unsolved. The provision of protection by non-state actors, as specified in Article 7 of the
Qualification Directive, conflicts the 1951 Convention Relating to the Status of Refugees, and
the phrase in paragraph 1 of Article 7 “protection can be provided by” and in paragraph 2

“protection is generally provided <...> inter alia” are ambiguous and in their textual analysis can
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be understood as examples, although the proper interpretation of the 1951 Convention Relating
to the Status of Refugees would treat the aforementioned provisions as imperatives and not as
examples. The problem of incompliance of protection that can be provided by non-state agents,
including international organisations, with the 1951 Convention Relating to the Status of
Refugees would be mitigated by the factors of “reasonable steps”, “an effective legal system”,
and “access to such protection” contained in paragraph 2 of Article 7 of the Qualification
Directive, if they were interpreted not as possible examples but as mandatory requirements
arising out of the 1951 Convention Relating to the Status of Refugees.

4. The underlying reason behind the restrictive interpretation of gender related
persecution — definition of gender as a social group — remains fully unsolved due to extremely
caution wording of the Qualification Directive. In order to avoid a gap in the international
protection, the provisions on “protected characteristics” and “public perception” should be
applied alternatively and not cumulatively and in cases of gender-related persecution gender
should be treated as an obvious example of an innate and fundamental characteristic, often
predetermining difference in behaviour and standards and, at the same time, viewed by the public
as differentiating social group.

5. The Qualification Directive leaves major problems of restrictive interpretation relating
to persecution in the context of armed conflicts open: no clear relationship between the refugee
status granted in cases of violence prevalent in the context of armed conflicts and subsidiary
protection; no clear regulation of the scope of internal protection alternative; allowed recognition
of internal protection alternative regardless of inability to return to internal protection due to
technical obstacles; no mention of refusal to perform military service due to sincere beliefs as a
likely case of persecution.

6. Legal acts of the Republic of Lithuania reflect the cornerstone principles of the
protection theory and the underlying provisions of the Qualification Directive have already been
transposed to the legislation of the Republic of Lithuania. Uniform practice in respect of
persecution by non-state actors is not well-developed yet, however, the interpretation of
Lithuanian legal acts taking into account the Qualification Directive and the opinions of UNHCR
should ensure a further uniform approach, based on the theory of protection and in line with the
1951 Convention Relating to the Status of Refugees.

7. Although the amendment of 4 May 2007 has transposed the provisions of the
Qualification Directive into the Order of the Ministry of the Interior on Examination of Asylum
Applications of 2004, they have not had any influence on the case-law of administrative courts of

the Republic of Lithuania so far and the courts continue placing gender related persecution
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outside the scope of the refugee definition, which is incompatible with the provisions of the 1951
Convention Relating to the Status of Refugees.

8. Legal acts of the Republic of Lithuania have transposed the main provisions of the
Qualification Directive regulating qualification in cases of persecution as wide spread violence in
the context of armed conflicts. It should be noted that during the very process of transposition a
few problematic provisions of the Qualification Directive that create preconditions for the
restrictive interpretation of the refugee definition have been avoided. Unlike in the Qualification
Directive, a definition of subsidiary protection does not contain the per se contradictory phrase
“individual threat by reason of indiscriminate violence”. Internal protection alternative has been
defined by linking it not with the above-analysed problematic provisions of Article 8 of the
Qualification Directive, but with the provisions of paragraph 2 of Article 7 of the Qualification
Directive, which establish clearer requirements for the scope of protection and lead to fewer
preconditions for restrictive interpretation of the refugee definition.

9. Lithuanian courts often tend to grant subsidiary protection to asylum seekers who
come from armed conflict states rather granting them the status of the refugee. The approach
when it is groundlessly motivated that individual persecution is impossible against large groups
of individuals is not appropriate. Another reason behind the restrictive interpretation of the
refugee definition can be traced in the inconsistent interpretation of internal protection
alternative. In proceedings relating to internal protection alternative, courts make no reference to
the legislation of the Republic of Lithuania or to the Qualification Directive. Otherwise stated,
this complicated issue of interpreting the refugee definition is left for the exclusive discretion of
the court and often, in proceedings, different requirements are applied for internal protection

alternative.

Recommendations of the research:

1. In order to ensure the transposition of the provisions of the Qualification Directive that
are prerequisite for the proper interpretation of the 1951 Convention Relating to the Status of
Refugees, alongside with a formal transposition into the national law, major emphasis should be
placed on the development of the case-law, which could be driven by general interpretations by
courts of highest instances and opinions of the UNHCR in specific cases.

2. In order to promote the development of the interpretation of provisions of the
Qualification Directive in the practice of administrative courts, it would be expedient to
transpose the provisions of the Qualification Directive at the level of a law (Law on the Legal
Status of Aliens) rather than of an implementing legal act (Order of the Ministry of the Interior
on Examination of Asylum Applications of 2004).
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3. In order to solve the problem of the provisions of the Qualification Directive that

conflict the 1951 Convention Relating to the Status of Refugees, the following amendments need

to be made at the EU level:

Article 7 of the Qualification Directive - by eliminating the protection that can be
provided by non-state actors (Article 7(1)(b)) and reinforcing the provisions
establishing the effectiveness criteria of protection (Article 7(2)) not as indicative, but
as mandatory requirements;

Article 10 of the Qualification Directive - by establishing an alternative and not
cumulative application of the provisions of Article 10(1)(d) on “protected
characteristics” and “public perception” provisions and by specifying that in cases of
gender-related persecution gender should be determined not by presuming the
absence of a social group, but treated as an obvious example of an innate and
fundamental characteristic, often predetermining difference in behaviour and
standards and, at the same time, viewed by the public as differentiating social groups;
Article 15 of the Qualification Directive - by eliminating the word “individual” from
the phrase “individual threat of indiscriminate violence”; Article 8 of the
Qualification Directive — by supplementing it with the requirements for internal
protection alternative as set out in Article 7(2) of the Qualification Directive and
eliminating Article 8(3) on internal protection regardless of technical difficulties to
achieve it; Article 9 of the Qualification Directive — by including refusal to perform

military service due to sincere beliefs as a possible case of persecution.

4. Apart from amendments to the Qualification Directive, the problem solutions could

also be facilitated by interpretations of the European Court of Justice that would construe

ambiguous provisions of the Qualification Directive so that their interpretation would be in line

with the 1951 Convention Relating to the Status of Refugees and would, in substance, match

with the contents of the proposed amendments of the Directive. Similar solutions to the

provisions of the Qualification Directive that are incompatible with the 1951 Convention

Relating to the Status of Refugees could be also suggested at the level of the Republic of

Lithuania—amending legal acts or interpreting ambiguous legislative provisions in case-law.
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Laurynas BiekSa

PABEGELIO SAVOKOS PROBLEMOS
1951 M. KONVENCIJOJE DEL PABEGELIU STATUSO
IR EUROPOS SAJUNGOS DIREKTYVOJE 2004/83/EB

Santrauka

,,Net po penkeriy Europos Sqjungos prieglobscio politikos harmonizavimo mety asmuo
gali turéti 90% galimybiy biiti priimtas kaip pabégélis vienoje Europos Sqjungos valstybéje, kai
kaimyninéje Europos Sqjungos valstybéje jo galimybés yra beveik lygios nuliui. “

(Europos pabégéliy ir tremtiniy tarybos generalinis sekretorius Peer Baneke,
2004-11-04 Europos pabégéeliy ir tremtiniy tarybos praneSimas spaudai

,.Europa turi baigti prieglobs¢io loterija‘?)

Pabégeliy teisés kertinés nuostatos buvo itvirtintos dar 1951 m. konvencijoje dél
pabégéliy statuso ir 1967 m. protokole dél pabégéliy statuso. Pazymétina, kad Sios pirmos ir
vienintelés universalios pabégeliy teisés tarptautinés sutartys ir Siandien yra reikSmingos, nes jau
pus¢ amziaus atsizvelgiant { besikeiCiancias faktines aplinkybes jos yra taikomos teikiant
pabégéliams tarptauting apsauga. 1951 m. konvencija dél pabégeliy statuso sudaré prielaidas
veiksmingai tarptautinei pabégéliy apsaugai, suteikiamai tieck Europos pabégéliams po Antrojo
pasaulinio karo, tiek pabégéliams nuo represiniy rezimy Saltojo karo metu, tiek pabeégéliy
srautams, kurie savo $ali buvo priversti palikti dél nepriklausomybes kary, etniniy ir kity gausiy
konflikty, isiziebian¢iy po Saltojo karo pabaigos. Biitina pastebéti, kad dramatiskai pasikeitus
pasauliui, teisés normos nespéja vystytis taip greitai, kad atitikty dinamiskas Siandienos
situacijas. Siuo metu daZnéjan¢ioms persekiojimo situacijoms, tokioms kaip nevalstybiniy
subjekty persekiojimas arba persekiojimas dél lyties, labai sunku patekti i Vakary valstybiy
praktikoje tradiciskai taikoma 1951 m. konvencijos dél pabégéliy statuso aiSkinimo apimti,
kuriai susiformuoti jtakos turéjo du pasauliniai karai ir Saltasis karas, kai pabégéliy i§ Afrikos ar
Azijos buvo nedaug. Pabégélio savokos teisiniam aiSkinimui bei taikymui itakos turi ir politiniai,
ekonominiai, socialiniai veiksniai. Kovodamos su vis didéjancia neteiséta migracija, asmeny

gabenimu ir ekonominiais migrantais, piktnaudziaujanciais prieglobs¢io procediira, valstybés

2ECRE press release ,,Europe Must End Asylum Lottery*, PR6/11/2004/EXT/RW, 4 November 2004 //
http://www.ecre.org/files/asylumlot.pdf; prisijungimo laikas 2008-01-05.
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grieztina savo migracijos ir prieglobsCio politika, kartu ribodamos ir bona fide prieglobscio
prasSytoju teises. Po 2001 m. rugs¢jo 11 d. teroristinio iSpuolio JAV jvairiose valstybése
antiteroristinés priemonés bei kilusi netolerancijos ir ksenofobijos banga salygojo ir prieglobscio
politikos sugrieztinima. Visi Sie veiksniai Siandien sukelia pagrindines pabégélio savokos
teisines problemas — tai yra jos siaurinamojo aiSkinimo ir taikymo problemas. Siaurinamasis
pabégélio savokos aiSkinimas ir taikymas disertacijoje apibréziamas kaip teisiSkai nepagristas
pabeégelio savokos apimties susiaurinimas ja aiSkinant ir taikant. Todél disertacijos temos frazé
»pabégélio savokos problemos® turéty buti suprantama, kaip apimanti tam tikras, autoriaus
nuomone, svarbiausias pabégélio savokos siaurinamojo aiskinimo ir taikymo problemas.

Pagarbos visaapimaniam 1951 m. konvencijos dél pabégéliu statuso taikymui
egzistavimas regioninése prieglobsCio sistemose yra biitina prielaida, kuri leisty vertinti
regionines prieglobscio sistemas kaip paZangiai vystancias pabégeliy teisg ir uzkertancias kelia
siaurinamajam pabégélio savokos aiskinimui ir taikymui. Tokia pagarba Europos Sajungos
Taryba iSreiSké¢ 1999 m. Tamperés iSvadose, kuriose nurodé, kad Amsterdamo sutartimi ES
pirmame ramstyje numatytos prieglobscio sistemos harmonizavimo priemonés turi biiti pagristos
visaapimanc¢iu 1951 m. konvencijos dé¢l pabégeliy statuso taikymu. Amsterdamo sutartis, kuri
isigaliojo 1999 m. geguzés 1 d., numaté 5 mety laikotarpi (nuo Amsterdamo sutarties
1sigaliojimo) prieglobs¢io sistemos harmonizavimo priemonéms priimti. Viena i§ numatyty
priemoniy buvo minimaliy pabégéliy pripazinimo standarty nustatymas, kuris turéjo buti
lgyvendintas priimant ES direktyva 2004/83/EB, dar vadinama Kvalifikavimo direktyva. 2004
m. balandzio 29 d. (t.y. likus dviem dienoms iki minéto 5 mety Kvalifikavimo direktyvos
rengimo laikotarpio pabaigos ir iki deSimties naujy nariy istojimo i Europos Sajunga) priimtos
Kvalifikavimo direktyvos preambulés 2-3 punktuose buvo pakartota minéta 1999 m. Tamperés
iSvady nuostata del visaapimancio 1951 m. konvencijos dél pabégéeliy statuso taikymo bei
papildomai nurodyta, kad 1951 m. konvencija dél pabégéliy statuso ir 1967 m. protokolas dél
pabégéliu statuso sudaro tarptautinio teisinio pabégéliu apsaugos rezimo pamatus. Taigi aiSkus
Kvalifikavimo direktyvos tikslas yra uztikrinti, kad valstybés narés taikyty vienodus asmeny,
kuriems reikia tarptautinés apsaugos, nustatymo kriterijus, kurie atitikty 1951 m. konvencija del
pabégeliy statuso. Galima sutikti su teiginiu, kad Kvalifikavimo direktyva i§ esmés siekia
sugrazinti | pabégélio savoka tuos asmenis, kurie buvo iSstumti i§ jos per paskutinius
deSimtmecius dél siaurinamojo pabégélio savokos aiskinimo ir taikymo.

Valstybés narés turéjo perkelti Kvalifikavimo direktyvos nuostatas { nacionaling teisg iki
2006 m. spalio 10 d. Jungtiniy Tauty Vyriausiojo pabégeliy reikaly komisaro valdybos (JTVPK)
2006 m. spalio 9 d. praneSime spaudai buvo pazymétas teigiamas Kvalifikavimo direktyvos

siekis suvienodinti valstybiu praktika, nes pabégéliy pripazinimo lygis atskiry prieglobsc¢io
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prasytoju grupiy atzvilgiu ivairiose Europos Sajungos valstybése sudaré nuo 0 iki daugiau kaip
80 procenty. Kartu buvo pastebéta, kad Kvalifikavimo direktyva sudaro prielaidas tarptautinei
apsaugai nuo persekiojimo dél lyties, nuo nevalstybiniy subjekty vykdomo persekiojimo ir nuo
persekiojimo karo kontekste. Taciau atkreiptas démesys, kad Kvalifikavimo direktyva jtvirtina
tik minimalius tarptautinés apsaugos standartus, o JTVPK siillo uZztikrinti auks¢iausius
tarptautinés apsaugos standartus. 2006 m. spalio 10 d. Europos Komisijos praneSime spaudai
pabrézta, kad Kvalifikavimo direktyva smarkiai prisidés prie dideliy prieglobsCio pripaZinimo
lygio skirtumy tarp valstybiy nariy sumazinimo ir kartu susilpnins viena i$ veiksniy, lemianciy
»prieglobs¢io rinkimasi“ (angl. asylum shopping). Be to, minétame FEuropos Komisijos
praneSime nurodyta, kad Kvalifikavimo direktyva harmonizuoja pilietinio karo auky tarptautinés
apsaugos kvalifikavima, sitilo platy ir progresyvu nevalstybiniy subjekty vykdomo persekiojimo
aiSkinima, leidzia persekiojimo dé¢l lyties aukoms atitikti 1951 m. konvencijos dél pabégéliy
statuso pabégélio savoka.

Nepaisant to, kad Kvalifikavimo direktyva siekia iSspresti aktualiausias 1951 m.
konvencijos dél pabégéliy statuso pabégelio savokos siaurinamojo aiSkinimo ir taikymo
problemas valstybése narése, reikia pastebéti, kad galutinis Kvalifikavimo direktyvos tekstas
daznai vertinamas kaip nesugebéjes pasiekti Sio tikslo. Jau pacios Kvalifikavimo direktyvos
priémimo aplinkybés (t.y. kad kelerius metus rengtas direktyvos projektas buvo smarkiai
pakeistas ir paskubomis priimtas likus dviem dienoms iki deSimties naujy nariy istojimo i
Europos Sajunga) rodo, kad pirminiu Kvalifikavimo direktyvos tikslu tapo skubus valstybiy
nariy politinis kompromisas, o ne bendra Europos Sajungos prieglobs¢io sistema, pagrista
visaapiman¢iu 1951 m. konvencijos dél pabégéliy statuso taikymu. Tuo tarpu galutiniu
Kvalifikavimo direktyvos priémimo iki 2004 m. geguzés 1 d. impulsu galima laikyti ne $i
terming nustaciusia Tamperés programa, o suvokima, kad jei iki 2004 m. geguzés 1d. nepavyks
pasiekti nors ir netobulo 15 valstybiy nariy susitarimo, tai po 2004 m. geguzes 1 d. 25 valstybiy
nariy susitarimas bus dar netobulesnis ir dar sunkiau pasiekiamas. Vertinant Kvalifikavimo
direktyva, sutariama d¢l teigiamo Kvalifikavimo direktyvos siekio vienodinti ES wvalstybiy
praktika, detaliau reglamentuojant pabégélio savokos aspektus, kurie sukelia jos siaurinamojo
aiSkinimo ir taikymo problemas. Kita vertus, néra vienodos nuomones, kiek jtakos
Kvalifikavimo direktyva turi sprendziant pabégélio savokos siaurinamojo aisSkinimo ir taikymo
problema, ir net teigiama, kad Kvalifikavimo direktyvos turinys nepasieké isSkelto tikslo, o tam
tikras problemas net sustiprino, itraukiant siaurinamaja valstybiy praktika i1 Kvalifikavimo
direktyvos nuostatas.

Kartu reikia atkreipti démesi | Kvalifikavimo direktyvos ir 1951 m. konvencijos dél

pabégéliu statuso santyki. Net jei tam tikros Kvalifikavimo direktyvos nuostatos numatyty
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Zemesnius jsipareigojimus ir neatitikty 1951 m. konvencijos dél pabégéliy statuso, jos neatleisty
valstybiy nariy nuo ju tarptautiniy isipareigojimy pagal 1951 m. konvencija dél pabégéliy
statuso. Kitaip sakant, Kvalifikavimo direktyva gali padéti valstybéms naréms tinkamai suprasti
1951 m. konvencija dél pabégeliy statuso, iSvengiant pabégélio savokos siaurinamojo aiskinimo
ir taikymo, taciau jei siaurinamaji aiSkinima ir taikyma skatinty pati Kvalifikavimo direktyva,
tinkamas bty atvirkstinis santykis, t.y. ne Kvalifikavimo direktyva padéty tinkamai aiskinti ir
taikyti 1951 m. konvencija dél pabégeliy statuso, o atvirk$¢iai — 1951 m. konvencija dél
pabégeliy statuso padéty tinkamai aiSkinti ir taikyti Kvalifikavimo direktyva, iSvengiant
pabégélio savokos siaurinamojo aiskinimo ir taikymo. Darytina iSvada, kad sprendziant
Kvalifikavimo direktyvoje galimai atsiradusias problemas, vél reikia grizti prie tarptautinés
teisés, t.y. visaapiman¢io 1951 m. konvencijos dél pabégéliy statuso taikymo. Disertacijos
tyrimas kaip tik ir yra skirtas sisteminiam pozitriui { Kvalifikavimo direktyvos bei 1951 m.
konvencijos dél pabégéliy statuso nuostatas, kuris leisty valstybiy praktikoje taikyti tinkama
pabégélio savokos aiSkinimo apimtj.

Disertacijos tema ypac aktuali, nes ji apima ir Lietuvos Respublikos teisés aktus ir
institucijy praktika aiSkinant ir taikant pabégelio savoka. Kvalifikavimo direktyvos 3 straipsnis
leidzia wvalstybéms naréms taikyti palankesnius standartus negu nustatyti Kvalifikavimo
direktyvoje, o §i nuostata leisty valstybéms naréms visaapimanciai taikyti 1951 m. konvencija
dél pabégeliy statuso, net jei Kvalifikavimo direktyva itvirtinty siaurinamaji pabégélio savokos
aiSkinima ir taikyma. Taciau tokiam problemos sprendimui reikia susiformavusios stiprios
nacionalinés prieglobscio sistemos, kurios teisés aktai ir institucijy praktika buty pajégis suteikti
virSenybe 1951 m. konvencijos dél pabégéliy statuso nuostatoms, nepaisant Kvalifikavimo
direktyvos leidZziamo zZemesnio tarptautinés apsaugos standarto. Nuo 1997 m. pradéjusi
funkcionuoti Lietuvos Respublikos prieglobs¢io sistema yra gana jauna, teismy praktika
neissivysCiusi, be to, kol kas nedidelé¢ yra ir Lietuvos Respublikos patirtis perkeliant ES
direktyvas i LR teis¢. Todél disertacijos tyrimas padéty stiprinti ir vystyti Lietuvos Respublikos
teisés aktus ir institucijy praktika tinkamai aiSkinant ir taikant pabégéelio savoka.

Svarbu pazymeéti, kad disertacijoje siilomi pabégelio savokos problemy Kvalifikavimo
direktyvoje sprendimai néra apriboti tik jos perkélimo i nacionalinius teisés aktus ar aiskinimo
nacionalinéje praktikoje budais. Didelis démesys yra skiriamas atrasti pacios Kvalifikavimo
direktyvos tobulinimo galimybes, kei¢iant Kvalifikavimo direktyvos teksta arba ji aiskinant
Europos teisingumo teismo praktikoje. Pazymétina, kad Kvalifikavimo direktyvos tobulinimas,
kei¢iant ar aiSkinant jos teksta néra vien teorin¢ galimybé. Pagal Konsoliduotos Europos
Bendrijos steigimo sutarties 67 straipsnio 1-2 dalis Kvalifikavimo direktyva buvo priimama

vienbalsiai, bet dabar, pasibaigus penkeriy mety pereinamajam laikotarpiui, Kvalifikavimo
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direktyvos pakeitimai bus priimami balsy dauguma. Tai reiskia, kad pavienés valstybés daugiau
neturés galimybés ,,vetuoti daugumos valstybiy sutarimu priimamy Kvalifikavimo direktyvos
nuostaty, o Kvalifikavimo direktyvos tekstas galés biiti tobulinamas, atsisakant prieStaringy
pavieniy valstybiy pozicijy. Dar didesnius lukesCius kelia Lisabonos sutartis ir Tamperés
programa pakeitusi Hagos programa. Lisabonos sutartis kei¢ia Konsoliduotos Europos Bendrijos
steigimo sutarties 63 straipsnio 1 dalies 1 punkta ir kaip viena i$ bendros Europos prieglobsc¢io
sistemos priemoniy numato ,,visoje Sajungoje galiojant] vienoda prieglobscio statusa treciyju
Saliy pilieiams®. Tuo tarpu dabar galiojantis Europos Bendrijos steigimo sutarties 63 straipsnio
1 dalies 1 punktas numato tik ,bitiniausius reikalavimus, pagal kuriuos treciyjuy Saliy pilieciai
laikomi pabégéeliais™. Tai reiskia, kad isigaliojus Lisabonos sutarciai Kvalifikavimo direktyva,
kuri dabar harmonizuoja tik bitiniausius reikalavimus, turés biiti kei¢iama siekiant uztikrinti
vienoda prieglobscio statusa.

Jei Kvalifikavimo direktyvos teksto keitimo procediira visgi reikalauja nemazai laiko, tai
jos aiSkinimas Europos teisingumo teismo praktikoje jau Siandien jgauna pagreiti. Nepaisant
pagal Konsoliduotos Europos Bendrijos steigimo sutarties 68 straipsnio 1 dali susiaurintos
nacionaliniy teismy galimybés kreiptis { Europos teisingumo teisma dél preliminaraus nutarimo
(tokia galimybé palikta tik aukS¢iausios instancijos teismams, kuriy sprendimai pagal
nacionaling teis¢ toliau teismine tvarka neskundziami) 2008 m. birzelio 17 dienai Europos
teisingumo teismas yra gaves jau du Nyderlandy ir Vokietijos nacionaliniy teismuy praSymus

priimti preliminarius nutarimus aiSkinant Kvalifikavimo direktyva.

Apibendrinant temos aktualuma reikty pabrézti, kad Siandienos pabégéliuy teiséje yra
aktualios pabégélio savokos siaurinamojo aiskinimo ir taikymo problemos, kurias Kvalifikavimo
direktyva siekia iSspresti ir sugrazinti 1 pabégéelio savoka tuos asmenis, kurie buvo iSstumti 1§ jos
per paskutinius deSimtmecius dél siaurinamojo pabégélio savokos aiSkinimo ir taikymo. Vienas
i§ Kvalifikavimo direktyvos tiksly yra padéti valstybéms naréms tinkamai suprasti 1951 m.
konvencija dél pabégéliy statuso, iSvengiant pabégélio savokos siaurinamojo aiSkinimo ir
taikymo, taciau jei siaurinamaji aiSkinima ir taikyma skatinty pati Kvalifikavimo direktyva,
tinkamas bty atvirkStinis santykis, t.y. ne Kvalifikavimo direktyva padéty tinkamai aiSkinti ir
taikyti 1951 m. konvencija dél pabégéliy statuso, o atvirk$¢iai — 1951 m. konvencija dél
pabégéliy statuso padéty tinkamai aiSkinti ir taikyti Kvalifikavimo direktyva, iSvengiant
pabégeélio savokos siaurinamojo aiSkinimo ir taikymo. Todél bitinas sisteminis poziiiris 1
Kvalifikavimo direktyvos bei 1951 m. konvencijos del pabégéliy statuso nuostatas, kuris leisty
valstybiy praktikoje taikyti tinkama pabégélio savokos aiskinimo apimti. Aktualiis pabégélio

savokos siaurinamojo aiSkinimo ir taikymo problemuy sprendimo biidai §iuo metu apima tiek
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nacionalini lygi (nacionaling istatymu leidyba bei nacionaliniy teismuy praktika, perkeliancia
Kvalifikavimo direktyvos nuostatas i nacionaling teisg), tiek Europos Sajungos lygi (antros

kartos prieglobscio direktyvy ir ju pakeitimy priémima bei Europos teisingumo teismo praktika).

Tyrimo objektas, tikslai ir uZdaviniai. Disertacijos tyrimo objektas — tai pagrindinés
pabégélio savokos problemos, kylancios siaurinamai aiSkinant ir taikant 1951 m. konvencijos dél
pabégeliy statuso, Kvalifikavimo direktyvos ir LR nacionalinés teisés nuostatas. Siam tyrimui
pasirinktos trys pagrindinés pabégélio savokos aiSkinimo ir taikymo probleminés sritys: 1)
nevalstybiniy subjekty vykdomo persekiojimo atveju kvalifikavimas; 2) persekiojimo dél lyties
atveju kvalifikavimas; 3) persekiojimo paplitusio smurto ginkluoto konflikto kontekste atveju
kvalifikavimas. Sie atvejai pasirinkti pirmiausia todél, kad JTVPK vykdomasis komitetas isskyre
tris pagrindines asmenuy grupes, kurie lieka uz pabégélio savokos riby, nors turéty i ja patekti.
Pirma grupg sudaro asmenys, kurie bijo nevalstybiniu subjekty persekiojimo. Antra grupé — tai
asmenys, kurie bijo persekiojimo dél paplitusio smurto ginkluoto konflikto kontekste. [ trecia
grupg ieina asmenys, kurie bijo persekiojimo dél lyties. Be to, kaip minéta, Siy triju persekiojimo
atveju kvalifikavimas, tinkamai aiskinant ir taikant pabégelio savoka, dazniausiai yra nurodomas
tarp Kvalifikavimo direktyvos tiksly. Kartu reikia pastebéti, kad tai ne visi persekiojimo atvejai,
dél siaurinamojo pabégélio savokos aiSkinimo ir taikymo liekantys uz pabégélio savokos ribuy.
Taciau persekiojimo atvejy ir ju siaurinamojo aiskinimo bei taikymo jvairové yra labai didelé, ir
ju visy disertacijoje objektyviai néra imanoma istirti. Todel disertacijos tyrimas yra apribotas
minéty triju problematiskiausiy persekiojimo atveju reglamentavimu tarptautin¢je, Europos
Sajungos ir LR nacionalinéje teis¢je, o kituy probleminiy persekiojimo atvejy reglamentavimas
yra tiriamas pasirinktinai autoriaus nuoziiira tiek, kiek reikalinga disertacijos tikslui pasiekti ir
uzdaviniams igyvendinti.

Pagrindinis $io tyrimo tikslas yra istirti, kokia tinkama apimtimi reikéty aiSkinti ir taikyti
pabégelio savoka, sistemiskai atsizvelgiant { 1951 m. konvencija dél pabégéliy statuso ir
Kvalifikavimo direktyva, bei jvertinti Kvalifikavimo direktyvos itaka ES ir LR prieglobscio
sistemoms. Pabégelio savokos aiSkinimas ir taikymas tinkama apimtimi (arba tiesiog ,,tinkamas
aiSkinimas ir taikymas®) disertacijoje yra apibréziamas kaip 1951 m. konvencijos del pabégéliy
statuso pabégélio savokos aiSkinimas ir taikymas, remiantis 1969 m. Vienos konvencijos dél
tarptautiniy sutarciuy itvirtintomis tarptautiniy sutar¢iy aiSkinima ir taikyma reguliuojanciomis
nuostatomis.

Tyrimo tikslui pasiekti iSkelti tokie uzdaviniai:

1. Nustatyti 1951 m. konvencijos dél pabégéliy statuso ir Kvalifikavimo direktyvos santyki

aiSkinant ir taikant pabégélio savoka tinkama apimtimi;
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2. Aptarti pagrindines 1951 m. konvencijos dél pabégeliy statuso pabégélio savokos
siaurinamojo aiSkinimo ir taikymo problemas bei pasiiilyti tinkama pabégélio savokos
aiSkinimo ir taikymo apimti nevalstybiniy subjekty vykdomo persekiojimo, persekiojimo dél
lyties ir persekiojimo paplitusio smurto ginkluoto konflikto kontekste atvejais;

3. ISnagrinéti, kaip 1951 m. konvencijos dél pabégéliu statuso pabégélio savokos siaurinamojo
aiskinimo ir taikymo problemos nevalstybiniy subjektu vykdomo persekiojimo, persekiojimo
deél lyties ir persekiojimo paplitusio smurto ginkluoto konflikto kontekste atvejais yra
sprendziamos Kvalifikavimo direktyvoje, nustatyti Kvalifikavimo direktyvos teisinio
reglamentavimo trikumus;

4. lvertinti Lietuvos Respublikos teisés akty reglamentavima ir institucijy praktika dél
nevalstybiniy subjekty vykdomo persekiojimo, persekiojimo dé¢l lyties ir persekiojimo
paplitusio smurto ginkluoto konflikto kontekste atvejy, o nustacius siaurinamojo tokiy atvejy

aiSkinimo ir taikymo problemas, pasitlyti tokiy problemy sprendimo biidus.

Tyrimo $altiniai. Disertacijoje naudojamasi keturiomis pagrindinémis Saltiniy grupémis:
a) tarptautinés vieSosios teisés, Europos Bendrijos ir nacionalinés teisés aktais ir praktika; b)
JTVPK dokumentais; c) ivairiais situacijos vertinimais, tyrimais ir ataskaitomis, susijusiomis su
nagrin¢jama sritimi; d) tarptautinés vieSosios teisés ir Europos Bendriju teisés mokslininky
darbais.

Daugiausia démesio disertacijoje skiriama Kvalifikavimo direktyvos nuostaty analizei.
Kartu nagrin¢jami su Kvalifikavimo direktyva susij¢ Europos Sajungos dokumentai, padedantys
atskleisti Kvalifikavimo direktyvos turini (t.y. kitos ES prieglobs¢io srities direktyvos ir
reglamentai, ju rengimo dokumentai, Europos Parlamento rezoliucijos ir Komisijos komentarai
bei pozicijos).

Greta Kvalifikavimo direktyvos analizuojama 1951 m. konvencija dél pabégéliy statuso
ir 1967 m. protokolas dél pabégéliu statuso, ju travaux preparatoires bei ivairis JTVPK
dokumentai, padedantys atskleisti 1951 m. konvencijos dél pabégéliy statuso turini (t.y. JTVPK
vykdomojo komiteto iSvados, JTVPK Pabégélio statuso nustatymo procediry ir Kkriterijy
vadovas, ivairios JTVPK pozicijos, gairés, komentarai, tyrimai). 1951 m. konvencija dél
pabégéliu statuso nesuteikia JTVPK kompetencijos priimti jpareigojanciu poziciju dél vienodo
konvencijos aiskinimo ir taikymo, o pagrindinis vaidmuo aiskinant ir taikant 1951 m. konvencija
del pabégeliy statuso lieka nacionalinei praktikai. Visgi reikia pastebéti, jog Siandieningje
pabeégeliy teis¢je JTVPK ir jos dokumentai nusipelné didelés valstybiy pagarbos, ir susiformavo
taisykle, kad JTVPK dokumentai néra privalomi, bet i juos turi biiti atsizvelgiama kaip {

autoritetinga Saltini, o nusprendus nesivadovauti JTVPK rekomendacijomis, toks sprendimas turi

32



biiti pagristas. Si valstybiy praktikoje susiformavusi taisyklé i§ esmés buvo jtvirtinta ir
Kvalifikavimo direktyvos preambulés 15 punkte, kuriame teigiama, kad ,vertingy
rekomendacijy valstybéms naréms nustatant pabégélio statusa pagal Zenevos konvencijos 1
straipsni gali suteikti konsultacijos su Jungtiniy Tauty vyriausiuoju pabégéeliy reikaly komisaru®.
Tiek JTVPK, tiek ir 1951 m. konvencija dél pabégéliy statuso yra daznai minimi Europos
Sajungos prieglobsCio sistemos dokumentuose, o tai jau savaime rodo, kad Europos Sajungos
statuso aiSkinima ir taikyma. LR istatymo ,,Dél uzsienieCiy teisinés padéties” 91 str. 4 dalyje
JTVPK net suteikta teisé praSymo suteikti prieglobsti nagriné¢jimo metu teikti nuomong Lietuvos
Respublikos kompetentingoms institucijoms ir istaigoms bei teismams dél tam tikro prasymo
suteikti prieglobsti, o Lietuvos Respublikos teismy praktikoje $i nuostata iSvystyta nustatant, kad
valstybés institucijos, priimdamos sprendima, turi arba atsizvelgti i JTVPK nuomong, arba
nurodyti, kokiais argumentais vadovaujantis §i nuomon¢ atmetama.

Be to, yra nagrinéjama tarptautiniy ir nacionaliniy instituciju praktika, taikant teisés
aktus, susijusius su pabégélio savokos aiSkinimu, ypatinga démesi skiriant Lietuvos Respublikai.
Be Lietuvos Respublikos teisés akty ir teismy praktikos, analizuojami uZsienio valstybiy teismy
ir tarptautiniy instituciju (daugiausia Europos Zzmogaus teisiuy teismo) sprendimai, susij¢ su
pabégélio savokos aiskinimu. Démesys atkreiptas ir | kol kas du Nyderlandy ir Vokietijos teismy
prasymus Europos teisingumo teismui dé¢l preliminaraus sprendimo aiSkinant Kvalifikavimo
direktyvos nuostatas.

Siekiant atskleisti tinkama pabégélio savokos aiSkinimo ir taikymo apimti, disertacijoje
naudojamasi jvairiais vertinimais, tyrimais ir ataskaitomis §ioje srityje. Be gausiy JTVPK tyrimy
darbe naudoti ir Pasaulio pabégéliy problemu studiju asociacijos (angl. AWR), Odysseus
akademinio tinklo teisinéms imigracijos ir prieglobs¢io studijoms Europoje, Micigano teisés
mokyklos universiteto, Amsterdamo universiteto, Briuselio universiteto, Europos teisinio tinklo
prieglobscio klausimais (angl. ELENA), Pabégéliu teisés teiséju tarptautinés asociacijos ir kity
prieglobscio sritj tirianCiy institucijy ir organizacijy parengti dokumentai.

Didelis démesys disertacijoje skiriamas tarptautinés vieSosios teisés ir Europos Bendriju
teiseés mokslininky darbams. 1951 m. konvencijos dél pabégeliy statuso analizei ypac
reikSmingos pripazinty pabégéliy teisés autoritety — A.Grahl-Madsen, G.Goodwin-Gill,
J.C.Hathaway, G.Noll, T.Spijkerboer, H.Storey — nuomonés. Kvalifikavimo direktyvos ir
Europos Sajungos teisés analizei labai svarbiis E.Guild, K.Hailbronner, .H.Battjes, J.McAdam,
A Klug, C.Teitgen-Colly, J.Y.Carlier, J.Vedsted-Hansen darbai. Disertacijai labai naudinga buvo

Lietuvos mokslininkés L.Vysockienés monografija ,Pabégéliu teisé”, kurioje atskleisti
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pagrindiniai pabégéliy teisés klausimai, kartu skiriant démesj ir pabégéliy teisés raidai Europos

Sajungoje ir Lietuvos Respublikoje.

Tyrimo metodika. Atliekant tyrima, disertacijoje taikomi Sie mokslinio tyrimo metodai:
loginis-analitinis, sisteminés analizés, lyginamasis, lingvistinis, teleologinis, istorinis ir

statistinis.

Tyrimo mokslinis naujumas. Pabégéliy teis¢ ir jos probleminiai klausimai jau yra
sulauke didelio tarptautinés vieSosios teisés ir Europos Bendriju teisés mokslininky démesio.
Kita vertus, reikia pastebéti, kad ypac sparti pabégéeliy teisés raida Europos Sajungoje iskelia
naujus pabégéliy teisés mokslininky dar nenagrinétus klausimus. Disertacijos tema — pabégélio
savokos problemos 1951 m. konvencijoje d¢l pabégeliy statuso ir ES Kvalifikavimo direktyvoje
2004/83/EB — kaip tik ir yra vienas i$ tokiy klausimy. Kadangi Kvalifikavimo direktyva buvo
priimta tik 2004 m. balandzio 29 d., { nacionaling teis¢ Kvalifikavimo direktyvos nuostatos turé¢jo
biti perkeltos iki 2006 m. spalio 10 d., o pirmosios bylos dél Kvalifikavimo direktyvos nuostaty
aiSkinimo Europos teisingumo teisma pasieké tik 2007 m. pabaigoje — 2008 m. pradzioje, todél
suprantama, kad su Kvalifikavimo direktyva susij¢ moksliniai klausimai dar tik pradedami
nagrinéti. Disertacijos tyrimas apima analiz¢ iki 2008 m. birzelio 17 d., kai Europos Komisijos
buvo priimtas 2008 m. birzelio 17 d. Prieglobsc¢io politikos planas, kuris apibendrina bendros
Europos prieglobscCio sistemos kiirimo pirmo etapo (pagal Tamperés programa) rezultatus ir
numato priemones, kuriy ketinama imtis bendros Europos prieglobscio sistemos kiirimo antrame
etape (pagal Hagos programa).

Pazymétina su disertacijos tema itin susijusi 2006 m. iSleista H.Battjes monografija
»Europos prieglobscio teis¢ ir tarptautiné teis¢* (angl. ,, European Asylum Law and International
Law*), kurioje vienas skyrius yra skirtas Kvalifikavimo direktyvos nuostaty bendro pobudzio
analizei. Kaip minéta, disertacijoje yra ne bendrai tiriama visa Kvalifikavimo direktyva, o
detaliau nagrinéjamos, autoriaus nuomone, svarbiausios pabégélio savokos siaurinamojo
aiSkinimo ir taikymo problemos.

Papildomo novatoriSkumo disertacijai suteikia detali nagrin¢jamos srities Lietuvos
Respublikos teisés akty ir praktikos analizé. Svarbu, kad disertacija nuosekliai gilina mokslini
tyrima pabégéliy teisés srityje Lietuvos Respublikoje. Pagrindiniai pabégéliy teisés klausimai jau
yra atskleisti L.Vysockienés monografijoje ,,Pabégéliy teise”, o disertacija toliau nagrinéja
problematiSkiausiy persekiojimo atvejy reglamentavima 1951 m. konvencijoje de¢l pabegéliy
statuso ir Kvalifikavimo direktyvoje, detaliai aptariant ir Lietuvos Respublikos teisés akty

reglamentavima ir institucijy praktika dél probleminiy persekiojimo atveju.
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Tyrimo praktiné reik§mé. Pirmiausia, disertacija galéty biiti naudinga rengiant Lietuvos
Respublikos teisés aktus. Nors formaliai ir manoma, kad Kvalifikavimo direktyva jau yra
perkelta { Lietuvos Respublikos nacionaling teisg, taCiau realiai Siuo metu tebevyksta
Kvalifikavimo direktyvos perkélimo i nacionaling teis¢ procesas. | disertacijoje nurodytas
nevisiSko perkélimo arba neperkélimo i nacionaling teis¢ problemas galéty biiti atsizvelgiama,
vertinant atskiry nuostaty perkélimo baigtinuma, nustatant Kvalifikavimo direktyvos vertimo 1
lietuviy kalba netikslumus ir toliau tobulinant LR teisés aktus.

Ne maziau reikSminga disertacija galéty buti ir formuojant tinkama LR instituciju
praktika. LR prieglobscio sistema yra santykinai jauna, Europos Sajungos teisé€s akty aiSkinimas
yra dar naujesnis, todél Siuo metu mazai iSvystyta LR administraciniy teismy praktika galéty
tapti svarbiu tinkamo pabégelio savokos aiSkinimo ir taikymo garantu, jei ji buty vystoma,
atsizvelgiant | disertacijoje nagriné¢jamas kertines pabégéliy teisés nuostatas.

Disertacija galéty biiti reikSminga ir pabégéliy teis¢ studijuojantiems studentams, kurie
nuspresty gilintis | problemines pabégélio savokos aiskinimo ir taikymo sritis bei ty problemy
sprendima Kvalifikavimo direktyvoje, LR teisés aktuose ir institucijy praktikoje.

Galiausiai dalis $io tyrimo iSvady ir pasitlymu bus skirti atrasti pacios Kvalifikavimo
direktyvos tobulinimo galimybes, keifiant Kvalifikavimo direktyvos teksta arba ji aiskinant
Europos teisingumo teismo praktikoje. Pazymétina, kad Europos Sajungos teisés vystymasis
Sioje srityje yra ne teoriné galimybé, o praktiné biitinybé. Komisija yra numaciusi pateikti
Kvalifikavimo direktyvos pakeitimy pasitilyma 2009 m., o jau iki 2008 m. birzelio 17 dienos
Europos teisingumo teismas yra gaves du Nyderlandy ir Vokietijos nacionaliniy teismy

praSymus priimti preliminarius nutarimus aiSkinant Kvalifikavimo direktyva.

Ginamieji disertacijos teiginiai:

1. Tinkamas valstybiy pozitris | Kvalifikavimo direktyva biity tuo atveju, jei valstybés
suprasty, kad nacionalingje teiséje galima ir privalu aiSkinti ir taikyti Kvalifikavimo
direktyva, nepazeidziant valstybiy tarptautiniy isipareigojimy pagal 1951 m. konvencija
dél pabégéliy statuso.

2. Tinkamas 1951 m. konvencijos dél pabégéliy statuso pabégélio savokos aiSkinimas turi
remtis apsaugos teorija, nustatancia, kad pabégelio apibrézimas apima nevalstybiniy
subjekty persekiojima, jei valdzios institucijos nepajégia uztikrinti veiksmingos apsaugos.
Kvalifikavimo direktyvos nuostatos dél nevalstybiniy subjekty vykdomo persekiojimo (6

straipsnis) reikalauja tinkamo 1951 m. konvencijos dél pabégéliy statuso aiSkinimo ir
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taikymo bei i§ esmés iSsprendzia buvusia opia nevalstybiniy subjektu vykdomo
persekiojimo aiskinimo ir taikymo problema.

1951 m. konvencijoje dé¢l pabégeliy statuso persekiojimo néra reikalaujama susieti su
valstybés atsakomybe, o apsauga reikalaujama gauti i§ valstybés. Tod¢l analogija tarp
persekiojimo ir apsaugos subjekty neturi biiti taikoma. Kvalifikavimo direktyvos 7
straipsnio nuostatos dé¢l tarptautiniy organizaciju apsaugos galimybés ir nuostatos,
numatancios efektyvumo kriterijus, sukelia atitikties 1951 m. konvencijai dél pabégéliy
statuso bei jos siaurinamojo aiSkinimo ir taikymo problemas.

Dél lyties daromi Zzmogaus teisiu pazeidimai savo SiurkStumu daznai prilygsta
persekiojimui. Kvalifikavimo direktyvos nuostatos patvirtina, kad dél lyties patiriami
Zmogaus teisiy pazeidimai savo SiurkStumu gali prilygti persekiojimui ir net tapti
specifine persekiojimo forma.

Pabégélio savokoje priezastiniam rySiui nustatyti turi uztekti konvencinés priezasties
rySio arba su nevalstybinio subjekto persekiojimu, arba su valstybés apsaugos nebuvimu.
Kvalifikavimo direktyvos formuluoté i§ esmés atitinka persekiojimo savoka, kurioje
,valstybés apsaugos nebuvimas* suprantamas kaip savokos ,,persekiojimas* dalis. Kartu
yra iSsprendziama ir priezastinio ry$io, kuris turi biti nustatytas tarp konvencinés
priezasties ir bet kurios 1§ persekiojimo daliy, problema.

Motery veikla privacioje srityje pabégéelio savokos prasme yra ne maziau politiné negu
tradiciné politiné veikla vieSoje srityje. Pabégélio savokoje socialinés grupé turi biiti
apibréziama pagal ,,visuomenés pozilirio teorija, o ,,saugomy savybiy“ teorija vertintina
kaip daznas (bet ne vienintelis) socialinés grupés pavyzdys. Kvalifikavimo direktyva
siekia uzkirsti kelia siaurinamajam persekiojimo dél lyties priezas¢iy aiSkinimui ir
taikymui. Kvalifikavimo direktyvos nuostatos dél socialinés grupés apibrézimo
neiSsprendé ,,priklausymo tam tikrai socialinei grupei* kategorijos problemos.

Paplitusio smurto ginkluoto konflikto kontekste atveju, esant 1951 m. konvencijos dél
pabégéliu statuso pabégéelio apibrézime nurodytoms persekiojimo priezastims, turi buti
suteikiamas pabégélio statusas, o tik nustacius, kad paplites smurtas yra
nediskriminacinio pobiidzio, turi biiti suteikiama papildoma apsauga. Kvalifikavimo
direktyva, prieSingai negu buvo ketinta 2001 m. Kvalifikavimo direktyvos pasitlyme,
nenustaté aiSkaus santykio tarp paplitusio smurto ginkluoto konflikto kontekste pagrindu
suteikiamo pabeégelio statuso ir papildomos apsaugos.

Pabégeéliy teis¢je yra sutariama, kad vidinés apsaugos alternatyva turi ne tik egzistuoti,
bet ir biti realiai prieglobs¢io prasytojo pasiekiama. Nei pabégéliy teisés teorijoje, nei

praktikoje néra vienodo atsakymo, kiek vidinés apsaugos reikia, kad galima biity manyti,
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jog prieglobscio prasytojas turi vidinés apsaugos alternatyva. Kvalifikavimo direktyvos 8
straipsnio 3 dalies nuostata dél negaléjimo dé¢l techniniy kliti¢iy grazinti | viding apsauga
vertintina kaip prieStaraujanti 1951 m. konvencijai dél pabégéliy statuso, kuri reikalauja
prieglobs¢io praSytojo ,.gal¢jimo naudotis Salies apsauga®. Kvalifikavimo direktyva
aiskiai nesureguliuoja vidinés apsaugos alternatyvos apimties.

9. Galima iSskirti tris pagrindinius atvejus, kai atsisakymas tarnauti kariuomenéje turéty biiti
vertinamas kaip persekiojimas pabégélio savokos prasme. Pirmas atvejis apima situacija,
kai kariuomenés formavimas, administravimas ir baudimas uz atsisakyma joje tarnauti
biity diskriminacinis, nukreiptas pries tam tikra socialing grupg. Antras atvejis — tai
situacija, kai karin¢ tarnyba, kurios atsisakoma, yra neteiséta tarptautinés teisés prasme.
TreCias atvejis — tai situacija, kai valstybé nepripazista atsisakymo dél nuoSirdziy
isitikinimy ir nesudaro tokiems asmenims alternatyvios civilinés tarnybos galimybés.
Kvalifikavimo direktyva neijvardijo karinés tarnybos atsisakymo dél nuoSirdziy
isitikinimy kaip galimo persekiojimo atvejo, o tai paliko galimybe siaurinamajam

pabegeélio savokos aiSkinimui ir taikymui.

Keliama hipotezé:
Kvalifikavimo direktyva savo reguliavimo srityje apribojo siaurinamojo pabégélio
savokos aiSkinimo ir taikymo galimybes ir sudaré prielaidas tinkamam ir vienodam pabégéelio

savokos aiskinimui ir taikymui.

Tyrimo struktiira. Disertacija sudaro: ivadas, keturi skyriai, iSvados ir pasiiilymai,
literatiiros sarasas ir disertanto moksliniy publikacijy sarasas.

Pirmame disertacijos skyriuje yra nagrin¢jamas 1951 m. konvencijos dél pabegéliu
statuso ir Kvalifikavimo direktyvos santykis, aiSkinant ir taikant pabégélio savoka,
analizuojamos 1951 m. konvencijos dél pabégéliy statuso aiskinimo taisyklés, priemonés bei
taikymo principai, nustatoma 1951 m. konvencijos dél pabégéliuy statuso jtaka Kvalifikavimo
direktyvos turinio aiSkinimui ir taikymui, kartu bendrai pristatomos Kvalifikavimo direktyvos
nuostatos, labiausiai iSplétojusios 1951 m. konvencijos dél pabégéliy statuso pabégélio savokos
elementus, bei nustatomas ju rysys su disertacijos tyrimo objekte apibréztomis problemomis.

Antrame disertacijos skyriuje yra nagrin¢jamas nevalstybiniy subjekty vykdomas
persekiojimas, pateikiami atsakomybés ir apsaugos teorijy del nevalstybiniy subjekty vykdomo
persekiojimo teisiniai argumentai, analizuojamas problemos sprendimas Kvalifikavimo

direktyvoje ir atitinkami Lietuvos Respublikos teisés aktai bei institucijy praktika.
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Trec¢iame disertacijos skyriuje yra nagrinéjamas persekiojimas dél lyties, aptariamos
pagrindinés problemos, susijusios su tokiy atvejy persekiojimo, persekiojimo priezasCiy ir
priezastinio ry$io su persekiojimo priezastimis aiSkinimu, analizuojamas minéty problemy
sprendimas Kvalifikavimo direktyvoje ir atitinkami Lietuvos Respublikos teisés aktai bei
institucijy praktika.

Ketvirtame disertacijos skyriuje yra nagrinéjamas persekiojimas paplitusio smurto
ginkluoto konflikto kontekste, pristatomos santykio tarp pabégelio statuso ir papildomos
apsaugos, vidinés apsaugos alternatyvos ir atsisakymo tarnauti kariuomenéje ginkluoto konflikto
metu problemos, analizuojamas minéty problemy sprendimas Kvalifikavimo direktyvoje ir
atitinkami Lietuvos Respublikos teisés aktai bei institucijy praktika.

Darbo pabaigoje pateikiamas literatiiros sarasas ir disertanto publikacijy moksliniuose

leidiniuose ir praneSimy mokslinése konferencijose sarasas.
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ISVADOS IR PASIULYMAI

Tyrime daromos iSvados:

1. Panaudojus nacionalinés ir Europos Sajungos teisés aktus kaip 1951 m. konvencijos
dél pabégéliy statuso aiskinimo priemones, ju itaka 1951 m. konvencijai dél pabégéliu statuso
pasibaigia, o jau iSaiSkintos 1951 m. konvencijos dé¢l pabégéliy statuso normos yra privalomos
valstybéms dalyvéms, nepriklausomai nuo to, kaip atitinkama sriti reguliuoja ju nacionaliniai ar
Europos Sajungos teisés aktai. NeaiSkios Kvalifikavimo direktyvos nuostatos turi biiti
aiSkinamos tokiu budu, kad jos atitikty 1951 m. konvencija dél pabégéliy statuso. Visgi jei
Kvalifikavimo direktyvos nuostatos biity aiskios ir neatitikty 1951 m. konvencijos dél pabégéliy
statuso, valstybés dalyvés turéty taikyti palankesnes 1951 m. konvencijos dél pabégéliy statuso
nuostatas. Tinkamas valstybiy poziiris i Kvalifikavimo direktyva biity tuo atveju, jei valstybés
suprasty, kad nacionalingje teiséje galima ir privalu aiskinti ir taikyti Kvalifikavimo direktyva
nepazeidziant valstybiy tarptautiniy jsipareigojimu pagal 1951 m. konvencija dél pabégéliy
statuso.

2. Disertacijoje kelta hipotezé pasitvirtino 1§ dalies. Dalis Kvalifikavimo direktyvos
nuostaty apribojo siaurinamojo pabégéelio savokos aiSkinimo ir taikymo galimybes bei sudaré
prielaidas tinkamam ir vienodam pabégelio savokos aiSkinimui ir taikymui. Kvalifikavimo
direktyvos nuostatos dél nevalstybiniy subjekty vykdomo persekiojimo (6 straipsnis) reikalauja
tinkamo 1951 m. konvencijos dél pabeégéliy statuso aiskinimo ir i§ esmés iSsprendzia buvusia
opia nevalstybiniy subjekty vykdomo persekiojimo aiSkinimo problema. Kvalifikavimo
direktyvos nuostatos dél persekiojimo savokos, persekiojimo formy (9 straipsnis), nevalstybiniy
subjekty vykdomo persekiojimo (6 straipsnis) bei persekiojimo priezas¢iy (10 straipsnis) padeda
spresti persekiojimo dél lyties, jo konvenciniy priezas€iy bei priezastinio ry$io siaurinamojo
aiskinimo problemas. Siy normy jgyvendinimui valstybése narése kol kas dar triiksta i§vystytos
vienodos teismy praktikos, bet prielaidos tokios praktikos vystymui Kvalifikavimo direktyvoje
yra sudarytos.

3. Kita vertus, Kvalifikavimo direktyvos formuluotés dél apsaugos subjekty paliko
neiSspresty apsaugos subjekty aiskinimo problemy. Kvalifikavimo direktyvos 7 straipsnyje
numatyta nevalstybiniy subjekty teikiamos apsaugos galimybé prieStarauja 1951 m. konvencijai
dél pabégeliuy statuso, o 7 straipsnio 1 dalies formuluoté ,,apsauga gali suteikti“ bei 2 dalies
formuluoté ,,apsauga paprastai suteikiama <...> inter alia* yra nevienareikSmiskos ir tekstiskai
aiSkinant gali biiti suprantamos tik kaip pavyzdziai, nors tinkamas 1951 m. konvencijos dél
pabégéliny statuso aiSkinimas minétas nuostatas laikyty reikalavimais, o ne pavyzdziais.

Nevalstybiniy subjekty, iskaitant tarptautines organizacijas, galimos apsaugos neatitikties 1951
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m. konvencijai dél pabégéliy statuso problema Svelninty Kvalifikavimo direktyvos 7 straipsnio 2
dalies ,,pagristu priemoniy“, ,veiksmingos teisinés sistemos™ ir ,,apsaugos prieinamumo*
veiksniai, jei juos aiSkintume ne kaip galimus pavyzdzius, o kaip privalomus reikalavimus,
kylancius 1§ 1951 m. konvencijos dél pabégéliy statuso.

4. Persekiojimo dé¢l lyties siaurinamaji aiSkinima lemianti pagrindiné — lyties kaip
socialinés grupés apibrézimo — problema lieka iki galo neiSspresta dél itin atsargiy
Kvalifikavimo direktyvos formuluociy. Siekiant iSvengti tarptautinés apsaugos spragos,
Kvalifikavimo direktyvos 10 str. 1 dalies d punkto ,,saugomy savybiy® ir ,,visuomeneés pozitirio*
nuostatos turéty biiti taikomos alternatyviai, o ne kumuliatyviai, o persekiojimo dél lyties atvejais
lytis turéty buti vertinama kaip aiSkus pavyzdys jgimtos ir fundamentalios savybés, daznai
salygojancios skirtinga elgesi ir standartus, o kartu ir, visuomenés pozilriu, iSskirian¢ios
socialines grupes.

5. Kvalifikavimo direktyva paliko neiSsprgstas pagrindines siaurinamojo pabégélio
savokos aiSkinimo problemas persekiojimo dél paplitusio smurto ginkluoto konflikto kontekste
atvejais: nebuvo nustatytas aiSkus santykis tarp paplitusio smurto ginkluoto konflikto kontekste
pagrindu suteikiamo pabégelio statuso ir papildomos apsaugos; aiskiai nesureguliuota vidinés
apsaugos alternatyvos apimtis; leista pripazinti vidinés apsaugos alternatyva, nepaisant
negalé¢jimo dél techniniy kliti¢iu grazinti | viding apsauga; nejvardintas karinés tarnybos
atsisakymas dél nuoSirdziy isitikinimy kaip galimas persekiojimo atvejis.

6. LR teisés aktuose yra atspindétas kertinis apsaugos teorijos principas ir i LR teisés
aktus jau yra perkeltos pagrindinés Kvalifikavimo direktyvos nuostatos. Vienoda praktika del
nevalstybiniy subjekty vykdomo persekiojimo dar néra susiformavusi, taciau LR teisés akty
aiSkinimas atsizvelgiant | Kvalifikavimo direktyva ir JTVPK nuomones ateityje turéty uztikrinti
vienoda praktika, pagrista apsaugos teorija ir atitinkancia 1951 m. konvencija dél pabégéliu
statuso.

7. Nors 2007 m. geguzés 4 d. pakeitimu i 2004 m. VRM prieglobs¢io praSymuy
nagrin¢jimo tvarka perkeltos Kvalifikavimo direktyvos nuostatos, taciau jos kol kas nepadar¢
itakos Lietuvos Respublikos administraciniy teismy praktikai, kuri palieka persekiojima del
lyties uz pabégelio savokos riby ir neatitinka 1951 m. konvencijos del pabégeliy statuso
nuostaty.

8. LR teisés aktuose yra perkeltos pagrindinés Kvalifikavimo direktyvos nuostatos,
reguliuojancios persekiojimo dél paplitusio smurto ginkluoto konflikto kontekste kvalifikavimo
atvejus. Pazymétina, kad jau perkélimo i teisés aktus procese buvo iSvengta keliy problematisky
Kvalifikavimo direktyvos nuostaty, sudaranéiy prielaida siaurinamajam pabégélio savokos

aiSkinimui. Papildomos apsaugos apibrézime néra savaime prieStaringos frazés ,,individuali
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gréesmé dél nediskriminacinio smurto, kuri yra Kvalifikavimo direktyvoje. Vidiné apsaugos
alternatyva yra apibrézta, ja siejant ne su pirmiau analizuotomis problematiSkomis
Kvalifikavimo direktyvos 8 straipsnio nuostatomis, o su Kvalifikavimo direktyvos 7 straipsnio 2
dalies nuostatomis, kuriy nustatyti reikalavimai apsaugos apim¢iai yra aiSkesni ir sudaro maziau
prielaidy siaurinamajam pabégélio savokos aiSkinimui.

9. LR teismy praktikoje prieglobsCio prasytojams, atvykusiems i§ valstybiu, kuriose
vyksta ginkluoti konfliktai, daznai yra suteikiama papildoma apsauga, o ne pabégélio statusas.
Tokia praktika yra netinkama, kai visiSkai nepagristai aiSkinama, kad individualus persekiojimas
negali kilti dideliy asmeny grupiy atzvilgiu. Kita siaurinamojo pabégélio apibrézimo aiskinimo
priezast] galima jzvelgti nenuosekliame vidinés apsaugos alternatyvos aiSkinime. Sprendziant
vidinés apsaugos alternatyvos klausima teismai nereferuoja nei i LR teisés aktus, nei i
Kvalifikavimo direktyva. Kitaip sakant, Sis sudétingas pabégélio savokos aiSkinimo klausimas
paliktas visiS$kai teismy nuozilirai, ir daznoje byloje keliami skirtingi reikalavimai vidinés

apsaugos alternatyvai.

Tyrime teikiami pasiulymai:

1. Siekiant uztikrinti Kvalifikavimo direktyvos nuostaty, sudaranciy prielaida tinkamam
1951 m. konvencijos dél pabégéliy statuso aiSkinimui, perkélima { nacionaling teisg, greta
formalaus perkélimo | nacionalinés teisés aktus didelis démesys turi biiti skiriamas ir teismu
praktikos vystymui, kuri galéty salygoti aukS$¢iausiy teismy instancijy bendri iSaiSkinimai bei
JTVPK nuomonés konkreciose bylose.

2. Siekiant paskatinti Kvalifikavimo direktyvos nuostaty aiSkinimo vystyma
administraciniy teismy praktikoje, buty tikslinga Kvalifikavimo direktyvos nuostatas perkelti
istatymo (Lietuvos Respublikos istatymo ,,D¢l uzsienieciy teisinés padéties), o ne poistatyminio
akto (2004 m. VRM prieglobsc¢io praSymy nagrin¢jimo tvarkos) lygiu.

3. Siekiant iSspresti Kvalifikavimo direktyvos nuostaty, neatitinkanc¢iy 1951 m.
konvencijos dél pabégéliu statuso, problema, ES lygiu gali biiti kei¢iami:

e Kbvalifikavimo direktyvos 7 straipsnis, panaikinant nevalstybiniy subjekty teikiamos
apsaugos galimybe (7 str. 1 d. b punkte), o nuostatas, numatancias apsaugos
efektyvumo kriterijus (7 str. 2 dalyje), itvirtinant ne kaip pavyzdinius, o kaip
privalomus reikalavimus;

e Kvalifikavimo direktyvos 10 straipsnis, nustatant alternatyvy, o ne kumuliatyvy
Kvalifikavimo direktyvos 10 str. 1 dalies d punkto ,saugomy savybiy®“ ir
,visuomenés pozitrio® nuostaty taikyma bei nurodant, kad persekiojimo dél lyties

atvejais lytis turéty biiti vertinama ne preziumuojant socialinés grupés nebuvima, o
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kaip aiSkus pavyzdys igimtos ir fundamentalios savybés, daznai salygojancios
skirtinga elgesi ir standartus, o kartu ir, visuomenés pozitriu, iSskiriancios socialines
grupes;

e Kvalifikavimo direktyvos 15 straipsnis, panaikinant zodi ,,individuali® i§ frazés
»individuali grésmé dél nediskriminacinio smurto®; Kvalifikavimo direktyvos 8
straipsnis, papildant ji vidinés apsaugos alternatyvos reikalavimais, numatytais
Kvalifikavimo direktyvos 7 straipsnio 2 dalyje, ir panaikinant 8 straipsnio 3 dali dél
vidinés apsaugos nustatymo, nepaisant techniniy sunkumy ja pasiekti; Kvalifikavimo
direktyvos 9 straipsnis, numatant karinés tarnybos atsisakyma dél nuoSirdziy
isitikinimy kaip galima persekiojimo atveji.

4. Nekeiciant Kvalifikavimo direktyvos, problemas galéty iSsprgsti ir Europos teisingumo
teismo iSaiSkinimai, neaiskias Kvalifikavimo direktyvos nuostatas iSaiSkinant tokiu biidu, kuris
atitikty 1951 m. konvencija dél pabégeliy statuso ir i§ esmés sutapty su sitlomy direktyvos
pakeitimy turiniu. AnalogiSkus Kvalifikavimo direktyvos nuostaty, neatitinkanc¢iy 1951 m.
konvencijos dél pabégéliy statuso, problemos sprendimo budus galima pasiilyti ir LR lygiu —

kei¢iant LR teisés aktus arba neaiskias teisés akty normas aiskinant teismy praktikoje.
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