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Gytis Kuncevicius

THE INSTITUTE OF ADMINISTRATIVE CONTRACT AND ITS
THEORETICAL GROUNDING

Summary

Research problem. The present-day administrative law in Lithuania is un-
dergoing a period of the change of content value orientations that requires adjust-
ment to a highly dynamic environment in which the relations regulated by this
branch of law develop. In the jurisprudence of comparative law, as well as in the
Lithuanian jurisprudence, for a long time it had been usual to consider that the
traditional and the only legal form of public administrative activity is the unilat-
eral administrative act the most distinct accents of which are the prerogatives of
the public government effectuated by resorting to state coercion rather than to
the inter-agreement of the subjects of legal relations. Such an attitude for a long
time had also been dominating in terms of the definition of the ideological orien-
tation of administrative law itself, as since the old times namely this branch of law
had the obligation to serve the activity of public administration by providing it
with necessary legal instrumentation. Not a single state legal system escaped the
changes in social, economic, political, cultural and social life that had manifested
themselves in the sphere of comparative law. It is obvious that the transforma-
tion of the environment in which social relations develop made a direct impact
on the attitude towards the structures of the key institutes of administrative law
as well as their role in the regulation of social relations. Therefore, the increasing
attention of scientists from various foreign countries to the content changes of
the regulation technique of administrative law is not accidental. This situation
in the sphere of comparative law is well-represented by Delpérée, professor at
the Catholic University of Leuven, Belgium, whose words summarised the in-
ternational scientific conference ‘Governance and Contract in Modern Govern-
ment (Administration)’: ‘You have shown that we take part in a real revolution
of administrative law inspired by contract. This is not only a phenomenon of
administrative law and administrative science; it is becoming a phenomenon of
culture and society’

Probably historically it should be explained that in the legal doctrine and
case-law, contract as a legal instrument had for a long time been identified to the
category of exceptionally private (civil) law. Today it already is not surprising that
the public administration of a rule-of-law state takes part in contractual relations
on equal grounds, while private legal (civil) contracts in the administrative law
jurisprudence are recognised as a private legal form of public administration ac-
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tivity. However, despite the acknowledgement that more and more often in its
activity public administration chooses contract, such a situation is marked by a
problem aspect, as it exceeds the limits of private (civil) legal regulation and cre-
ates new challenges for not only administrative but also all legal jurisprudence. In
the legal doctrine, it is agreed that contract and legal regulation mechanisms based
on it are, in their legal nature, a creation of private (civil) law that only in later
stages of the development of a rule-of-law state was applied in administrative law.
Therefore, scientists constantly observe the increase in theoretical and practical
problems caused by an in many foreign countries rapidly evolving phenomenon
when public administration refers to contract while acting not as a subject of civil,
but as a subject of administrative law. A French professor Auby, who carried out
comparative studies of the problem aspect of the application of contract in pub-
lic government (administration), paid attention to the fact that an intense ‘con-
tractualisation’ of the sphere of public government (administration) has created
a lot of topical problems for the administrative law of a number of states. From
the perspective of comparative administrative law, such a practice means that a
new institute that rather radically changed the classical ideology of administrative
law—administrative contract—has formed. The need for scientific research into
the institute of administrative contract is enhanced by the fact that, despite the dif-
ferences observed in the sphere of comparative administrative law, the formation
of the abovementioned institute is becoming a global phenomenon that, through
the impact of the legal traditions of the states that have more experience in this
field, reaches the legal mind and case-law of the states that do not have such expe-
rience. In the comparative administrative law and the Lithuanian jurisprudence, it
is acknowledged that the origins of administrative contract lie in the legal systems
of France and Germany, the traditions of which later on affected the formation of
the institutes of administrative law in other Continental Europe states.

The problem aspects of the doctrine of administrative contract acquires
specific significance in the legal systems of the states that have no deep-rooted
traditions of the application of contract in administrative law and that yet do
not fully use the regulative potential of this universal legal instrument in the
sphere of administrative law regulation. Lithuania should also be attributed to
those states, as in the context of its legal system the evaluation of the institute of
administrative contract is extremely complicated and not yet receiving sufficient
scientific attention. In the jurisprudence of our country, the main general provi-
sions of the doctrine of administrative contract formed in the comparative law
are still not summarised and assessed. That, in its turn, determines the fact that
neither a clear doctrine of administrative law, nor clear patterns of the evaluation
of the legal nature of contracts concluded by public administration are formed.
Thus, it should be concluded that the administrative jurisprudence is inefficient
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in timely service of the case-law, i.e. there is no connective part between the basic
foundation—theory—and separate legal regulation spheres (legal norms, legal
relations) in which contracts, the legal nature of which is not completely clear,
are concluded. Therefore, of utmost importance for the present-day Lithuanian
administrative jurisprudence are the theoretical analysis and generalisation of the
general administrative contract doctrine formed and developed in the compara-
tive administrative law that can serve as a guide for the further development of
this institute in the legal system of Lithuania.

Relevance of the dissertation research. A tradition to attribute civil legal
nature to any contract concluded by public administration that has formed in
a number of foreign countries, supposedly, determined the fact that the issue of
contract as an institute of administrative law is not sufficiently scientifically in-
vestigated and evaluated. Attention to this problem was paid by Russian scientist
Shirabon: ‘it should be acknowledged that in jurisprudence more attention is paid
to the “branch” contracts—private contracts concluded within the boundaries of
civil and commercial law, by as well paying exceptional attention to the operation
of contract in the sphere of international law. However, as a result, the principle
issues related to the contractual-legal relations in the sphere of public law are
insufficiently studied.

As professor Mikelénas points out, the institute of contract is extremely
important for individual persons as well as for the whole society and the state.
Contract is a condition for the existence and functioning of the whole society
and the state. Such an estimation, as will be noticed, corresponds to the practice
common in comparative law when contract as a universal legal instrument is
applied not only in the sphere of private but also in the sphere of public law. As
if continuing this idea, Kolokolcev claims that ‘the application of contracts has
for several thousands of years been explained firstly by the fact that it is a flex-
ible legal form capable of embodying social relations of different character. This
means that contract may be applied in civil, constitutional, administrative or
even criminal legal relations’ It should be emphasized that professor Pakalnigkis
once mentioned the necessity to apply the legal regulation instruments typical
to civil law, including contract, to the relations regulated by public law in Lithua-
nia. Such a suggestion not only is in accordance with the tendencies to expand
the application of contract in various spheres of law observed in the compara-
tive law but also, as assessed in the global context, creates new challenges for all
Lithuanian jurisprudence that should explain how this instrument is to be evalu-
ated and how it corresponds to the environment in which the relations regulated
by administrative law develop. It is crucial to take into account and evaluate the
fact that, according to the practice developed in the comparative law, namely
the institute of administrative contract is considered to be the expression of the
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objectivation of the phenomenon of the application of contract in administra-
tive law.

Lithuanian jurisprudentialists already pay attention to the necessity to explore
the legal nature of contracts concluded in the sphere of public government (admin-
istration). In principle, one should agree that jurisprudence will have to answer
these questions. However, notwithstanding the possibilities and needs of scientific
research into this sphere, on the basis of experience in comparative law the author
considers that research into the institute of administrative contract should be car-
ried out consistently by, as much as possible, taking into consideration the provi-
sions of legal regulation and case-law, namely, by following the idea of the three
ontological strata of law. According to this idea, in the current status of the Lithua-
nian legal system, the investigation, evaluation and generalisation of the doctrine
of administrative contract formed and developed in comparative law acquires the
greatest relevance. Generalised results of such a theoretical research could become
a model matrix (instrumentation) for the evaluation of the institute of administra-
tive contract in the Lithuanian legal system on the levels of jurisprudence, law-
making (for the modelling of further legal regulation) and law-application.

Object of the dissertation research. The doctrine of administrative contract
developed in comparative administrative law that reveals and describes the tenden-
cies (directions) of the formation and development of the institute of administrative
contract, the specific features of the definition of its legal identity in foreign coun-
tries, the relation of their expression to the legal system of Lithuania.

The aim of the dissertation research is to carry out a scientific research and
generalisation of the key elements of the doctrine of administrative contract de-
veloped in comparative administrative law, evaluate and systemise the elements
through the prism of the Lithuanian legal system by revealing the existing and the
possible guidelines (directions) of the formation and development of the doctrine
of this institute in the Lithuanian legal system.

To reach the set aim, the following tasks are set:

1. To analyse, evaluate and generalise the processes of the origination and
development of the institute of administrative contract in comparative
administrative law.

2. To carry out a comparative research of the legal identity of the institute
of administrative contract and to generalise the criteria (specific features)
defining the mentioned identity.

3. On the basis of the provisions of the doctrine of administrative contract
investigated and generalised by applying the comparative method, to ana-
lyse and evaluate them from a holistic point of view through the prism
of the Lithuanian legal system by focusing on the levels of jurisprudence,
positive law and legal relations (case-law).



4. After the evaluation of the harmony between the doctrine of adminis-
trative contract and the Lithuanian legal system, to present generalised
conceptual insights regarding the possible guidelines for the formation
and development of this institute.

Scientific originality and practical significance of the dissertation re-
search. The institute of administrative contract and the provisions of its general
doctrine are not a completely obscure issue for the Lithuanian jurisprudence;
however, its scientific exploration is insufficient. In the works of several Lithua-
nian researchers, the existence of this institute was mentioned; fragmentary
mentioning of the criteria identifying this institute formed in comparative ad-
ministrative law as well as examples of contracts is also observed. The present
dissertation research is the first attempt in Lithuania to carry out a systemic in-
vestigation and generalisation of the doctrine of administrative contract formed
in comparative administrative law that reveals the legal identity of the institute of
administrative contract; the harmony between its key provisions and the Lithua-
nian legal system is evaluated as well. The dissertation research is focused on the
theoretical direction more; however, in the author’s opinion, its results may have
practical significance.

Firstly, generalised results of a theoretical research of the doctrine of admin-
istrative contract may serve as instrumentation for further empirical research into
administrative contracts that presumably will be carried out in Lithuania.

Secondly, the results of the review and evaluation of the institute of admin-
istrative contract from the perspective of comparative law may be of use for the
Lithuania legislator and may be employed for the improvement of the present
legal regulation of the legal forms of public government (administration) as well
as for the formation of a new legal regulation of specific spheres of public govern-
ment (administration) by resorting to the regulative potential of administrative
contracts and the experience of Eastern European countries (France, Germany).

Thirdly, taking into consideration the tendency that is under formation in
Lithuania—the first steps in the acknowledgement of the administrative legal na-
ture of certain contracts—the results of the generalisation of the doctrine of ad-
ministrative contract acquire exceptional practical significance. While assessing
the administrative case-law, scientists notice that the criteria on the basis of which
it would be possible to clearly distinguish when the subject of public administra-
tion is a participant in civil contractual relations on equal grounds and when
on the grounds of public law (acte iuris imperii) often depend on the approach
towards and evaluation of what should be considered as subordination, ‘action
on equal grounds, public administration activity, etc. by the judge or the board
of judges examining a particular legal contractual relation. This determined the
diversity and, in certain cases, complete absence of argumentation on this issue.
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In such an attitude already present in the Lithuanian jurisprudence, one should
notice the need for the formation of the general doctrine (theory) of administra-
tive contract. Obviously, while forming universal case-law courts lack sources of
knowledge on the criteria of the legal identity of administrative contracts that
would allow the identification of their correspondence to the Lithuanian legal
principles and norms; therefore, case-law in this sphere is inconsistent. Thus one
arrives at a conclusion that the results of the present research could help courts in
the formation of a clearer doctrine of administrative contract in Lithuania based
on the experience of comparative administrative law.

Fourthly, the choice of the legal form of public government (administra-
tion), what administrative contract is acknowledged to be, determines the appli-
cable law, the means of the defence of a violated right, the subject matter jurisdic-
tion of the dispute. In evaluating this aspect from the perspective of the topical
issues of the Lithuanian legal system, one should notice that the formation of a
clear doctrine of administrative contract would allow the participants of legal
relations to better realise the legal principles and norms that are to be applied to
their relations with public administration as well as the potential forms of the de-
fence of their possibly violated rights and legal interests. In the Lithuanian case-
law, there already exist indications when the absence of a clear-cut legal position
on administrative contracts presupposes ambiguous situations in which personal
legal interests are possibly violated. Therefore, the generalisation of the doctrine
of administrative contract would be useful for the implementation of the demand
for the clarity of legal regulation and the creation of conditions for not only the
subjects of public government (administration) but also private persons to be
able to anticipate what law is to be applied to their relations with the abovemen-
tioned subjects and what determines the possibilities of the defence of their pos-
sibly violated rights and lawful interests.

Propositions to be defended:

1. The institute of administrative contract is an expression of the transfor-
mation of the classical administrative act; in this transformation the log-
ics of an administrative act (administrative legal regulation method) and
a civil contract (civil legal regulation method) are combined.

2. The key provisions of the doctrine of administrative contract formed in
comparative administrative law are compatible with the Lithuanian legal
system; therefore, this institute can be applied for the strengthening of
the regulative power of the Lithuanian administrative law.

3. The current state of the development of the institute of administrative
contract in the Lithuanian legal system presupposes the need for the es-
tablishment of this institute at the level of laws and the determination of
general legal regulation. Such legal regulation at the level of laws would



establish the already formed case-law and create favourable legal condi-
tions for the further development of the institute of administrative con-
tract in the Lithuanian legal system.

Review of research. In the present dissertation research, the author refers to
foreign, mostly Lithuanian, French, German and Russian scientists who investi-
gated the doctrine of administrative contract and the general issues of adminis-
trative as well as contract law associated with it.

The classical ideology of administrative law and the specific elements and
problems of the technique of the legal regulation of this branch have been studied
by Mayer, Fleiner, Forsthoff, Duguit, Hauriou, Kelzen, Chapus, Colin, Debbasch,
Gaudemet, Vai$vila, Andruskevicius, Vilutis, Elistratov.

Theproblemsofthesystem ofthe forms of publicgovernment (administration)
have been investigated by Lachaume, Pauliat, Masharov, Khamaneva, Bakhrakh,
Glazunova.

Eisenmann, Idoux, Andreev, Barkov, Flogatis, Andruskevi¢ius have studied
the specific features of the legal nature of administrative act and its transforma-
tions related to the formation of the institute of contract in administrative law as
well as the relation between administrative act and administrative contract.

Research into the principles of the autonomy of will and the freedom of
contract, their conception as well as administrative legal assessment has been car-
ried out by Gumbis, Nicinski, Fort, Brechon Moulénes, Leveneur, Stirn, Picard,
Maugué, Slapkauskas.

The general issues of contract law, including the conceptions of a transac-
tion have been studied by Mikelénas, Ambrasiené, Dambrauskaité, Shirabon,
Carbonnier.

Urmonas, Bakaveckas, Rubira, Jégouzo, Melgunov, Tikhomirov, Starilov,
Beaud, Caillosse, Morand-Deviller, Truchet, Pakalniskis, Kunnecke have investi-
gated the relations between administrative and civil law, changes in administra-
tive law (and law in general) as factors stimulating the application of contract in
administrative law.

The doctrine of administrative contract has been researched by Jeze,
Péquignot, de Laubadére, Delvolvé, Moderne, Richer, Pontier, Roblot-Troizier,
Lichére, Lombard, Dumont, Rivero, Waline, Krasilnikov, Kurchevskaja, Demin,
Kolokolcev, Babeliuk, Morozova, Sindeeva, Korenev, Abdurakhmanov, Gre-
benchikova, Savostin, Sedbaras, Paskevi¢iené.

Comparative studies of the institute of administrative contract have been
carried out by Kirat, Vidal, Vasileva, Mickevich, Auby, Autexier, Clamour.

Wolff, Decker, Sommermann, Mansenn, Maurer, Fromont, d’Auria, Tornos
i Mas, Delzangles, Andersen, Smith, Konijnebelt, Bellanger, Graham, Birkin-
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shaw, Auby, Breen, Beale, Tallon, Davies, Lichére, Letowski, Maskaeva, Brisson,
Rouyére, Madrianova have investigated the institute of administrative contract in
the legal systems of particular states.

Methods applied for the research. The institute of administrative contract is
a multi-dimensional and interdisciplinary object of scientific research. As a result, a
great variety of research directions exist, while the choice of a direction determines
the choice of research methods. With reference to the chosen object, aim and tasks
of the research, the author applied the following research methods.

Meta-analysis was used for the generalisation and assessment of the already
carried out scientific investigations. Lithuanian and foreign scientists’ studies
published in scientific articles, conference materials (presentations), monographs
and commentaries were analysed and generalised.

The comparative method was applied in order to identify and generalise
the essential specific features of the institute of administrative contract that has
formed in comparative administrative law. To the knowledge of the author, Euro-
pean Union law does not pay attention to the classification of contracts concluded
by public administration into administrative and civil; therefore, the key role in
this sphere is played by the traditions of national law, which in the context of glo-
balisation affect the traditions of law of other countries as well. In order to reveal
the legal nature of administrative contracts in the comparative aspect, the legal
systems of France and Germany were chosen: the institutes of administrative
contract formed in these legal systems are considered to be classical, and the tra-
ditions are acknowledged to have made the greatest impact on the development
of the systems of administrative law in other countries of Continental Europe.
The author also analyses the condition of administrative contracts in the legal
system of Russia, where the impacts of the traditions of both abovementioned
countries are observed (it is often the case in the Lithuanian legal system as well).
Furthermore, the author reviews the experience of the countries of common law
tradition (Great Britain, the U.S.) as the best-known example of the denial of the
idea of administrative contracts in comparative law. By applying the comparative
method, the author of the dissertation research reveals and comments on the
differences between the institutes of administrative contract that have formed in
particular states. However, the main aim of the application of the comparative
method is the identification of the common features characterising the institute
of administrative contract rather than the differences; therefore, the application
of this method is combined with the method of abstraction.

Systematic application of the method of abstraction together with the com-
parative method was determined by the choice of the object and direction of
research. Scientists who have researched the problem aspects of administrative
contracts in the comparative aspect noticed that the informativeness of the iden-
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tification and generalisation of the common consistent patterns of this institute
depends on how well the level of abstraction from the details of this institute that
distinguish one system of administrative law from another is chosen. Therefore,
in order to investigate and generalise the features of the doctrine of administra-
tive contract, a certain level of abstraction from the specific features of this insti-
tute related only to the legal tradition of a particular state is crucial.

The method of systematic analysis provides a possibility to see and evaluate
the research object focusing on different layers of various interactions. By apply-
ing this method the institute of administrative contract was studied as a constitu-
ent element of administrative legal system and legal system in general by reveal-
ing the legal conventionality of its formation as well as relation to the institutes
of administrative act and civil contract. In this way, possibilities to highlight the
complex character of the research object as well as to reveal the interactions and
constituent patterns of the doctrine of administrative law, positive law and case-
law are created.

The method of document analysis was applied for the collection of data
when documents were used as the basic sources of information. In the present
dissertation research, this method was applied for the analysis of document
sources—acts of positive law and acts adopted by courts—seeking to identify and
generalise the characteristic features of the institute of administrative contract
enshrined in these sources as well as to reveal their relations to the provisions
already formed and developed in the doctrine.

Structure of the paper. The structure of the dissertation was chosen taking
into consideration the object, aim and tasks of the dissertation research. The dis-
sertation consists of an introduction, main body consisting of three parts, conclu-
sions, recommendations, summary, list of references and one appendix in which
the prepared ‘Project of the Implementation of the Institute of Administrative
Contract in the Lithuanian Legal Systen’ is presented.

In the first part of the dissertation, the genesis and development of the in-
stitute of administrative contract is revealed and analysed. To reach this aim, the
author performs a coherent analysis of the problem that formed in comparative
administrative law (mainly on the basis of the legal tradition of France and Ger-
many), i.e. the problem of the formation of the idea of administrative contract
as an institute of administrative law and its compatibility with the classical ide-
ology of administrative law. The author analyses an example that receives a lot
of attention in comparative administrative law—the example of Germany where
probably for the longest time the legitimacy of the idea of contract as an institute
of administrative law had been denied. Furthermore, well-analysed assessment
of the autonomy of will and the principles of the freedom of contract from the
perspective of the logic of administrative law is discussed. Further on, the factors

11



that determined the formation of the institute of administrative law as well as the
tendencies of the classification of contracts concluded by public administration
in comparative law are revealed in general. Thus the author aims at disclosing the
widely-accepted practice that formed in comparative law, according to which the
contracts concluded by public administration are classified into administrative
(public-legal) and civil (private-legal). Surely, the single and the most widely-
known exception to this practice—common law tradition—is reviewed. Further
on the author carries out a systematic study of the problem of attribution of the
institute of administrative contract to administrative law thus revealing the place
of this institute in the system of administrative law and the doctrinal grounding
of the commonness between its legal nature and administrative act developed by
French, German and Russian scientists.

In the second part of the dissertation, the comparative study of the legal
identity of administrative contracts is described. The author performs an in-
depth analysis of the experience of France, Germany and Russia in the sphere
of administrative contracts; furthermore, with reference to the jurisprudence of
these countries, positive law and case-law the author reveals the place and the
significance of this institute in the legal system, its relation to other forms of pub-
lic government (administration). The main attention is focused on a theoretical
study of the criteria of the legal identity of administrative contract. Thus it is
aimed at identifying and generalising the common elements of the definition of
the legal identity of administrative contract that could become an example ma-
trix for the evaluation of the problem aspects of the definition of this institute in
states where it is only in the primary stages of origination. In this part, the author
considers the common law tradition while evaluating the legal nature of contracts
concluded by public administration notwithstanding the fact that in these coun-
tries an attitude to negate the institute of administrative contract prevails.

The third part of the dissertation deals with a description of the research in
which the results of the analyses presented in the first and the second parts of the
dissertation are compared and evaluated from the perspective of the Lithuanian
legal system. This part is aimed at analysing and evaluating the relation of the
problem aspects investigated form the comparative administrative law perspec-
tive to the tradition of our country as well as at revealing the main patterns. First
of all, the author evaluates the general questions regarding administrative con-
tracts: the problem of the compatibility of this idea with our legal tradition; the
factors stimulating the application of contract in the Lithuanian administrative
law; the importance of an integrated attitude towards the interaction between
administrative and civil law for the scientific studies, assessment and legal regula-
tion of this institute is highlighted and grounded. The author continues the search
for the origins of the legal nature of administrative contracts in three levels of
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the Lithuanian legal system determined in the comparative study: jurisprudence,
positive law and legal relations (case-law). In this stage of research the author
finds arguments to ground the fact that the institute of administrative contract
has already started to form. The author concludes that this is one of the essential
circumstances that must be considered and on which the guidelines for the legal
regulation of administrative contracts in the Lithuanian legal system depend.

At the end of the dissertation, generalising conclusions are formulated and
recommendations are made, the prepared ‘Project of the Implementation of the
Institute of Administrative Contract in the Lithuanian Legal System’ is presented
as well.

CONCLUSIONS

In summary of the results of the research, the author claims that the proposi-
tions were confirmed. On that ground, the following main conclusions are made:

1. In the historical epicentre of the formation of administrative law, the unilat-
eral administrative act appeared and for a long time had been the dominant char-
acteristic of the ideological nature and specificity of the classical administrative law
distinguishing it form private law. However, in the end of the nineteenth century,
elements of the coordination of wills, that had traditionally been typical of private
law, started to penetrate into the technique of administrative law regulation the ex-
pression of which was the unilateral administrative act. This was the origination of
contract as a universal legal instrument applied in administrative law that affected
the change in the legal structure of administrative contract and later transformed
into contract-based forms of public government (administration).

2. The formation of contract as an institute of administrative law created
tasks for jurisprudence to provide conception-based explanation of its attribution
to administrative law, i.e. to prove the administrative legal nature of this institute.
The jurisprudence of Western European states (Germany, France) tried to reach
this aim through the two basic layers: by assessing the harmony between the ideas
of the autonomy of will and the freedom of contract and the ideological provisions
of administrative law and by proving the common elements of the legal nature (as
well as the legal power) of administrative act and administrative contract.

2.1. In the administrative jurisprudence of the states of Continental Europe
(Germany, France, Russia and many others, including Lithuania), the right of
public administration to enter into contractual administrative relations is univer-
sally acknowledged; however, the explanations of its nature differ. There are two
prevailing approaches observed in the German, French, Russian administrative
jurisprudence. Firstly, this right is explained from the perspective of the attribu-
tion of the principles of the autonomy of will and the freedom of contract, the
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content of which is defined by private law, to public administration. Together it
is acknowledged that the legal status of public administration determines rather
radical restrictions of these principles in comparison to the significance attributed
to them in private law (approach prevailing in France). Secondly, the autonomy
of will and the freedom of contract are not accepted as categories to be used in
administrative law, thus the right of public administration to conclude contracts
is called a discretionary power, competence, authority (approach prevailing in
Germany and Russia, more familiar to Lithuania). However, there is a unanimous
agreement on the legal significance of this idea in administrative law: the right
of public administration to conclude contracts cannot be said to have originated
from the fundamental principle of the freedom of contract, from which the free-
dom of contract of private persons is believed to have emerged. In France, where
this right is called the principle of the freedom of contract subject to administra-
tive legal restrictions, the prevailing explanation is that the right to conclude con-
tracts granted to public administration is determined by the social significance of
its participation in contractual relations, i.e. the mutual interdependence between
the freedom of contract of public and private persons. One should conclude that
such doctrinal explanation applies to other states as well, thus, irrespectively of
the prevailing terminology, the right of public administration to conclude con-
tracts, as opposite to private persons, is not regarded as a fundamental but rather
as a derived and restricted right.

2.2. The first scientific approach (represented by Jellinek, Fleiner, Labandt)
generalising the points of contact between the legal nature of administrative act
and administrative contract have tried to join administrative and civil contract
(transaction) under a common notion of legal act emerging from the expres-
sion of will. Such an approach was the first step towards a logical association
of administrative contract as a type of contract and administrative act on the
basis of the features common to both, administrative acts and private legal acts
(transactions).

2.3. The doctrine of bilateral (multilateral) administrative acts (represented
by Jellinek, Duguit, Eisenmann, de Laubadére) was the nextlogical step. As a result,
the interpretation of the legal nature of administrative act was expanded, what al-
lowed attributing administrative contract as a bilateral (multilateral) administra-
tive act to this category. Currently, this doctrine is considered to be the prevalent
in the French administrative law; however, in the German administrative law it is
not accepted and in the administrative law of Russia it is partly accepted. In the
French law, this doctrine fully joined administrative contract and administrative
act, while Germany, the jurisprudence of which rejected the category of bilateral
(multilateral) administrative acts, chose a different solution—equalisation of the
legal power of administrative contract and administrative act.
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3. The present-day comparative law evaluates the legal nature of contracts
concluded by public administration differently, but often, on the basis of the legal
traditions of the states of the continental law group, such contracts are classified
into administrative (public-legal) and civil (private-legal). In the states belong-
ing to the family of common law tradition, a tradition not to differentiate between
administrative and civil contracts has since the old times been prevailing; how-
ever, scientists already pay attention to the specific features of certain contracts
that possibly get the latter beyond the boundaries of the common contract law.

4. Scientists identify a wide spectrum of factors that determined the forma-
tion of the institute of administrative contract (practical and ideological factors).
Looking from the historical perspective and introducing a common denominator
generalising and explaining the situation of many states, it should be stated that
the greatest impact on this phenomenon was made by the increased extent and
significance of the activity of public administration, what directly determined
the expansion of the boundaries of the object of administrative legal regulations
(practical factor), as well as by the change in the orientation of the relations be-
tween a state and an individual conditioned by the ideology of a rule-of-law state
(ideological factor). It should be concluded that the formation of the institute of
administrative contract was determined by the need to strengthen the regulative
powers of administrative law by taking the full advantage of the regulative poten-
tial of contract, thus adjusting to a new, in terms of quality, environment in which
the mechanism of administrative legal regulation must operate.

5. The legal identity of administrative contracts is, in essence, determined
by the national legal tradition. However, in the comparative administrative juris-
prudence it is acknowledged, and in the jurisprudence of separate states, positive
law and case-law certain indications are observed that the French and German
institutes of administrative contract considered to be classical in the Continental
Europe have become the standard both in the formation and evaluation of this
institute in the legal systems of other states. Despite the existing differences, the
following generalised essential features defining the legal identity of the institute
of administrative contract are presented:

5.1. The organic criterion—parties to a contract. At least one of the parties
to a contract must be public administration implementing its functions, i.e. acting
not as an object of civil law, but as an object of administrative law. Such a status of
an administrative party to a contract is directly related to the special legal regime
of such contracts originated form administrative law. Examples of certain states
(France, Russia) show that private persons acting on behalf of public administra-
tion (under the power of attorney) can also be parties to an administrative con-
tract. This criterion is essential but not sufficient, as it is universally accepted that
two subjects of public administration can conclude private (civil) contracts.
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5.2. The material criterion—the subject matter (object) and content of the
contract (in proportion to each other). In the German law, this criterion is re-
garded as fundamental, as by an administrative contract relations in the sphere
of public (administrative) law are created, changed or terminated, and this is
considered to be the essence of administrative contract. In the French law, this
criterion is also considered to be crucial; however, as an alternative the content
of a contract—conditions exceeding the boundaries of the common law (civil
contract law) that can be included in the contract by agreement of the parties
or set through external normative acts as imperative norms applicable to these
contracts irrespective of the will of the parties—is suggested.

5.3. Legal regime applied to administrative contracts. Administrative
contracts are concluded on the basis of the norms of administrative law, and
the legal regime of their conclusion (including pre-contractual relations), imple-
mentation and termination is determined by the norms of administrative law. It
is universally accepted that the general norms of contract law, that are usually
enshrined in civil codes, are also applied—but the application is subsidiary—to
administrative contracts; therefore, in the application of these norms it is crucial
to ascertain whether they are not in contradiction with the essence and aim of
norms regulating administrative contracts (France, Russia, Germany). Depend-
ing on the legal tradition, this criterion performs several functions. Firstly, it
is acknowledged that in the case of an administrative contract, a special legal
regime is applied irrespectively of the terms and conditions of the agreement of
the parties (France, Russia, Germany). Secondly, in the case of any uncertainty
regarding the legal nature of a contract and upon the establishment of the fact
that in the law applicable to this contract, a legal regime that, in its essence,
differs from the regime applied to civil contracts is enshrined, this determines
the classification of the contract as administrative. Thirdly, in the content of
the category ‘legal regime) the essence of the idea of administrative contracts is
revealed: the prerogatives of public administration as a party to a contract that
are implemented following the procedure as provided for in legal acts and that
manifest themselves in the form of unilateral acts and, therefore, able to legiti-
mately create legal inequality of the parties that is not possible in the case of a
civil contract. This specific feature is accepted in the law of France, Germany,
Russia and other states; however, its conception and scope are substantially dif-
ferent. The most informative is the example of France, where a system of setoffs
to the prerogatives of public administration (government and control, unilateral
change and termination of a contract, imposition of sanctions, the exception
of non-performance) and mechanisms of the financial protection of a private
covenantee is formed. Even though the tradition of this country is completely
different from other states, its separate fragments may be found in the institute
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of administrative contract of almost any country. Therefore, this is to be treated
as one of the features defining the legal identity of administrative contract in its
essence.

5.4. The qualification of administrative contracts as a criterion of their le-
gal identity. Administrative contract may be classified according to a law (France,
Germany) on the basis of which public administration chooses the public legal
form of activity. This means that disputes arising from this contract are to be
solved by administrative action and belong to the jurisdiction of administrative
courts. In France, this rule is applied in an opposite direction—if the legal nature
of a contract is uncertain, the attribution of a dispute arising from it to the insti-
tutions of administrative justice in itself means that such a contract is adminis-
trative and all general rules established for contracts belonging to this category
are applicable to it. Manifestations of a similar approach, even though limited in
scope, are already noticed in the Lithuanian case-law.

6. So far, in the Lithuanian jurisprudence there is no general doctrine of
administrative act as a predecessor of administrative contract. The tradition of
administrative contract is also not formed and widely-known, though fragmen-
tary ideas are observed in scientific works. As concerns the state of administra-
tive contracts in the Lithuanian legal system, gaps between the three ontological
strata of law are observed. In case-law, a tendency to de facto acknowledge the ex-
istence of administrative contracts develops; however, there is no feedback from
jurisprudence, which could generalise the doctrine of administrative contract
and thus stimulate the legislator to regulate this institute on the level of positive
law. In conclusion, such a situation impedes the doctrinal and practical develop-
ment of the institute of administrative contract.

7. As regards the identification of and comment on the legal nature of contracts
concluded by public administration in the Lithuanian jurisprudence and case-law,
the reflections of the French, Russian and German legal traditions intertwine, often
in a fragmentary and isolated manner. Such a practice is to be evaluated as meth-
odologically unsound, as it is not systemically related to the Lithuanian legal system
and does not form any clear doctrinal direction as an evaluation standard.

8. The experience of comparative law in the sphere of administrative con-
tracts may be progressively used in strengthening the powers of the Lithuanian
administrative law, as the idea of administrative contract is not in contradiction
with the present constitutional and civil legal regulation. However, the provisions
of the general doctrine of administrative contract and casuistic examples of sepa-
rate states should be evaluated with reference to the state of our legal system, its
specifics and regulatory needs. Not a single institute of administrative contract
formed by the countries of Continental Europe and considered to be classical is
applicable to the Lithuanian legal system in its entirety.
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8.1. Notwithstanding the fact that the Lithuanian jurisprudence has not yet
generalised and evaluated the doctrine of administrative contract and the general
legal regulation of administrative contracts has not yet been enshrined in positive
law, this institute has already started to form in the legal system of our country.
This circumstance directly affects the conditions of the formation and develop-
ment of administrative contract in the legal system of our country. The present-
day state of administrative contracts in the legal system of Lithuania requires
general legal regulation of this institute the main function of which would be
legislative establishment and qualification of administrative contract. It is crucial
to consider the fact that the established general legal regulation of administrative
contracts will have to be in accordance with the existing special (i.e. of separate
contracts recognised as administrative) legal regulation. Therefore, in this stage,
the most suitable for Lithuania would be the experience of Germany, i.e. determi-
nation of the general legal regulation of administrative contracts and direction of
the detailed regulation towards specific branch laws.

8.2. The suggestion already made by Lithuanian jurisprudentialists to fol-
low the tradition of France and Germany and establish administrative contract
as a general alternative to unilateral administrative act by relating its usage to the
principle ‘everything that is not forbidden is allowed,, characteristic of private law,
may be considered only after a complex empirical study of the special needs ex-
isting in the spheres of public government (administration), as it is treated as the
essential reform of the legal regulation of public government (administration).
It should be concluded that in the present state of the institute of administra-
tive contract in the Lithuanian legal system, a more moderate variant would be
enough.

8.3. The evaluation of the notion of administrative act and its relation to
administrative contract prevailing in the Lithuanian legal doctrine is closer to the
German and Russian legal tradition, i.e. the category of bilateral (multi-lateral)
administrative acts is denied. However, by acknowledging administrative con-
tract as a legal form of public government (administration), a decision partly cor-
responding to the German and the French traditions should be chosen and this
contract should be attributed to the category of administrative act by enshrining
this attribution in laws.

8.4. According to the experience of comparative law (of France, Germany,
Russia), the attitude towards the inter-relation between administrative and civil
law based on the idea of the integration of these legal regulation mechanisms
is a methodologically important guide for the formation of the institute of ad-
ministrative contract in the Lithuanian legal system. This attitude should be sys-
tematically supported in the three ontological strata of law—in the modelling
of legal ideas (legal policy), positive law (the determination of legal regulation)
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and legal relations (stratum of the application of law). The most important as-
pect of this issue is the interaction in the form of subsidiarity between the legal
norms regulating administrative contracts and legal norms of civil contract law
that is explained by two theses. Firstly, the acknowledgement of the institute of
administrative contract in the Lithuanian legal system does not mean the denial
of private legal (civil) contracts as a legal form of the activity of public adminis-
tration. The administrative jurisprudence of Lithuania as well as of other coun-
tries acknowledges that public administration can choose the forms of private
legal activity, including contracts. In this case, the principles and norms of civil
contract law play the key role, while the principles and norms of administrative
law play the subsidiary role. Secondly, in the case of administrative contract, the
norms of civil contract law are also applied, but the application is subsidiary, as
priority is given to the norms of administrative law. The choice of the form of the
activity of public administration (private-legal or public-legal) depends on the
legal tradition of a particular state, the will of the legislator as well as the type of
the regulated relation.

8.5. The greatest and oldest experience of France in the sphere of admin-
istrative contracts is very specific, thus in Lithuania as well as in other states its
separate elements rather than the whole of it can be progressively used by apply-
ing it to the regulatory needs of the administrative law of a particular state. In
Lithuania such experience, especially the system the prerogatives of public ad-
ministration and the means of protection of private convenantee, as well as the
legislative qualification of administrative contracts can be used in the formation
of the special (branch) rather than the general legal regulation of administrative
contracts. The criteria of the legal identity of administrative contracts formed in
the French law, that are often considered to be axioms by scientists from various
countries, cannot be applied for the identification of such contracts in the legal
system of our country as a whole.

RECOMMENDATIONS

1. For the Parliamentary Committee of Law and Law Enforcement of the Re-
public of Lithuania as well as the Committee on State Administration and Local
Authorities it is recommended to consider the ‘Project of the Implementation of the
Institute of Administrative Contract in the Lithuanian Legal Systeny’ (Appendix No.
1 to the dissertation “The Institute of Administrative Contract and Its Theoretical
Grounding’) prepared by the author. Furthermore, it is recommended to initiate
scientific research into the need of the development of this institute in the special
spheres of public government (administration) by cooperating with scientific re-
search institutions and by using the experience of Western European countries.
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2. For the Ad Hoc Board of Judges it is recommended to, by taking into
account the practice already formed by this Board and administrative courts, as-
sign the solution of disputes arising from contractual relations to administra-
tive courts; to, by acknowledging the existence of administrative contracts in the
Lithuanian legal system, revise the terminology used in judgements, namely, to
use the phrase ‘the dispute arose from contractual civil legal relations; therefore,
the case is to be heard by a court of general jurisdiction” instead of ‘the dispute
arose from contractual legal relations; therefore, the case is to be heard by a court
of general jurisdiction’ Furthermore, it is suggested to use the following termi-
nology: ‘the dispute arose from contractual administrative legal relations. Such
terminology, in the author’s opinion, would systemically in harmony with the
provisions of the suggested legal regulation of administrative contracts as well as
would correspond to the already formed case-law on the qualification of admin-
istrative contracts.
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Gytis Kuncevicius

ADMINISTRACINES SUTARTIES INSTITUTAS IR
JO TEORINIS PAGRINDIMAS

Santrauka

Tiriamoji problema. Siandieniné Lietuvos administraciné teisé isgyvena tu-
riningyjy vertybiniy orientacijy kaitos laikotarpj, reikalaujantj prisitaikyti prie
itin dinamiskos aplinkos, kurioje plétojasi $ios teisés Sakos reguliuojami santy-
kiai. Lyginamosios teisés, kaip ir Lietuvos teisés, moksle ilga laikg buvo jprasta
manyti, kad tradiciné ir vienintelé vieSosios administracijos veiklos teisiné forma
yra viena$alis administracinis aktas, kurio ryskiausi akcentai - vie$osios valdzios
prerogatyvos, jgyvendinamos daugiau remiantis valstybés prievarta nei teisiniy
santykiy subjekty tarpusavio sutarimu. Toks vertinimas ilgg laika dominavo ir
apibadinant pacios administracinés teisés ideologine orientacija, kadangi batent
$ios teisés $akos priedermé nuo seno buvo reguliuoti viesosios administracijos
veikla, suteikiant jai reikiama teisinj instrumentarijy. Lyginamosios teisés erdvéje
pasirei$ke visuomeninio, ekonominio, politinio, kultdrinio, socialinio gyvenimo
poky¢iai neaplenké né vienos valstybés teisinés sistemos. Akivaizdu, kad aplin-
kos, kurioje susiklosto visuomeniniai santykiai, kaita tiesiogiai padaré jtaka ir po-
zitriui i pagrindiniy administracinés teisés instituty sarangas bei vaidmenj regu-
liuojant visuomeninius santykius. Todél neatsitiktinai uzsienio $aliy mokslininkai
vis dazniau atkreipia démesj j turininguosius administracinés teisés reguliacinés
technikos poky¢ius. Si situacijg lyginamosios teisés erdvéje reprezentatyviai api-
budina Belgijos Leveno universiteto profesorés E Delpérée zodziai, apibendri-
nantys tarptautine moksling konferencija tema ,Valdzia ir sutartis moderniajame
valdyme (administravime)“: ,,Jas parodéte, kad mes dalyvaujame tikroje admi-
nistracinés srities revoliucijoje, sukeltoje sutarties. Tai néra tik administracinés
teisés ir administravimo mokslo fenomenas. Jis tampa kultiros ir visuomenés
fenomenu

Tikriausiai istori$kai reikéty aiskinti, kad daugelio valstybiy teisés doktri-
noje ir praktikoje sutartis, kaip teisinis instrumentas, ilga laika buvo tapatinamas
isimtinai su privatinés (civilinés) teisés kategorija. Siandieng jau nekelia nuos-
tabos faktas, kad teisinés valstybés viesoji administracija lygiais pagrindais su
privaciais asmenimis dalyvauja sutartiniuose santykiuose, o privatinés teisinés
(civilinés) sutartys administracinés teisés moksle pripazistamos privatine teisi-
ne vieSosios administracijos veiklos forma. Tadiau nepaisant pripazinimo, kad
vie$oji administracija savo veikloje vis dazniau renkasi sutartj, tokia situacija pa-
sizymi itin probleminiu atspalviu, kadangi perzengia vien tik privatinés (civili-
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s

nés) teisés reguliavimo ribas ir suformuoja naujus i§$tkius ne tik administracinés
teisés, bet ir visam teisés mokslui. Teisés doktrinoje sutariama, kad sutartis ir ja
grindziami teisinio reguliavimo mechanizmai teisine prigimtimi yra privatinés
(civilinés) teisés karinys, kuris tik vélesniuose teisinés valstybés raidos etapuose
buvo pritaikytas administracinéje teiséje. Todél mokslininkai nuolat pastebi, kad
vis daugiau teoriniy ir praktiniy problemy sukelia daugelyje uzsienio $aliy gana
sparciai evoliucionuojantis reiskinys, kai vie$oji administracija remiasi sutartimi
veikdama ne kaip civilinés, o kaip administracinés teisés subjektas. Stai pranciizy
profesorius J. B. Auby, lyginamuoju aspektu tyrinéjes sutarties pritaikymo viesa-
jame valdyme (administravime) problematika, atkreipé démesj j tai, kad inten-
syvus vie$ojo valdymo (administravimo) srities , kontraktualizavimas® daugelio
valstybiy administracinei teisei iskélé labai opiy problemy. Vertinant per lygina-
mosios administracinés teisés prizme $i praktika reigkia, kad susiformavo naujas,
gana radikaliai klasikine administracinés teisés ideologija pakoregaves teisés ins-
titutas — administraciné sutartis. Administracinés sutarties instituto moksliniy
tyrimy poreikj itin sustiprina tai, kad, nepaisant lyginamosios administracinés
teisés erdvéje pastebimy skirtumy, $io instituto formavimasis tampa globaliu
reiskiniu, kuris per didesne $ios srities patirtj turinciy valstybiy teisés tradicijy
jtaka pasiekia ir tokios patirties neturinc¢iy valstybiy teising mintj bei praktika.
Lyginamojoje administracinéje teiséje ir Lietuvos teisés moksle pripazjstama, kad
administracinés sutarties iStakos yra Prancuzijos ir Vokietijos teisinése sistemose,
kuriy tradicijos véliau veiké kity kontinentinés Europos valstybiy administraci-
nés teisés instituty formavimasi. Minétose valstybése administracinés sutarties
instituto genezé uztruko daugiau nei amziy, o jos pagrindas buvo bendroji admi-
nistracinés sutarties doktrina (teorija), véliau esminiai paveikusi pozityviojoje
teiséje jtvirtintg (Vokietija) arba administraciniy teismy suformuota (Prancazija)
administraciniy sutar¢iy teisinj reguliavima.

Administracinés sutarties doktrinos problematika ypatinga svarba jgauna
teisinése sistemose valstybiy, neturinciy giliy sutarties pritaikymo administraci-
néje teiséje tradicijy ir kol kas dar nei$naudojanciy $io universalaus teisinio ins-
trumento reguliacinio potencialo administracinés teisés reguliavimo srityje. Prie
tokiy valstybiy turétume priskirti ir Lietuva, kurios teisinés sistemos plotméje
administracinés sutarties instituto vertinimas yra itin problemiskas ir kol kas ne-
sulaukes deramo mokslininky démesio. Miisy $alies teisés moksle kol kas nebuvo
apibendrintos ir jvertintos pagrindinés lyginamojoje teiséje vystomos bendrosios
administracinés sutarties doktrinos nuostatos, kas lemia, kad néra suformuota
nei kokia nors aiskesné administracinés sutarties doktrina, nei kokiy nors ais-
kesniy vie$osios administracijos sudaromy sutar¢iy teisinés prigimties vertinimo
nuostaty. Darytina i$vada, kad administracinés teisés mokslas nespéja su teisine
praktika, t. y. néra jungiamosios dalies tarp bazinio fundamento - teorijos ir at-
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skiry teisinio reguliavimo sriciy (teisés normy, teisiniy santykiy), kuriose sudaro-
mos ne iki galo aigkios teisinés prigimties sutartys. Todél $iandieniniam Lietuvos
administracinés teisés mokslui tampa aktualus bendrosios administracinés sutar-
ties doktrinos, vystomos lyginamojoje administracinéje teiséje, teorinis tyrimas
ir apibendrinimas, galintis tapti tolesnio $io instituto vystymo Lietuvos teisinéje
sistemoje orientyru.

Disertacinio tyrimo aktualumas. Anks¢iau minéta ne vienoje uzsienio $a-
lyje susiformavusi tradicija kiekvienai vieSosios administracijos sudaromai sutar-
¢iai priskirti civiling teisine prigimtj, manytina, nulémeé ir tai, kad sutarties, kaip
administracinés teisés instituto, klausimas yra nepakankamai moksliskai istirtas
ir jvertintas. | $ig problema atkreipé démesj rusy mokslininké O. V. Shirabon:
»butina pripazinti, kad teisés moksle daugiau démesio skiriama ,$akinéms® su-
tartims — privatinéms sutartims, sudaromoms civilinés, komercinés teisés ribo-
se, taip pat rodant iSskirtinj démesj sutarties veikimui tarptautinés teisés srityje.
Taciau principiniai svarbiis klausimai, susije su sutartiniais teisiniais santykiais
vieSosios teisés srityje, néra pakankamai istirti

Kaip nurodo prof. V. Mikelénas, sutarties institutas yra nepaprastai svarbus
tiek pavieniams asmenims, tiek visai visuomenei ir valstybei. Sutartis yra visos
visuomengs ir valstybés egzistavimo ir funkcionavimo salyga. Toks vertinimas
atitinka lyginamojoje teiséje paplitusia praktika, kada sutartis, kaip universalus
teisinis instrumentas, jau pritaikomas ne tik privatinés, bet ir vie$osios teisés sri-
tyje. Tarsi tesdamas $ig mintj A. N. Kolokolcev teigia, kad ,,Sutarc¢iy taikymas
jau keleta takstanc¢iy mety paaiskinamas visy pirma tuo, kad tai lanksti teisiné
forma, galinti jkanyti skirtingo pobudzio visuomeninius santykius. Tai reiskia,
kad sutartis gali bati pritaikoma civiliniuose, konstituciniuose, administraciniuo-
se ar net baudziamuosiuose teisiniuose santykiuose®. Norétume akcentuoti, kad
prof. V. Pakalniskis yra uzsimings, kad Lietuvoje vieSosios teisés reglamentuo-
jamiems santykiams reikéty taikyti civilinei teisei budingus teisinio reguliavi-
mo instrumentus, jskaitant ir sutartj. Toks sitilymas ne tik atitinka lyginamojoje
teiséje pastebimas tendencijas plésti sutarties pritaikyma jvairiose teisés srityse,
bet ir, vertinant globaliame kontekste, iskelia naujus i§$ukius visam Lietuvos tei-
sés mokslui, kuris turi paaiskinti, kaip $is instrumentas vertintinas bei dera su
aplinka, kurioje susiklosto administracinés teisés reguliuojami santykiai. Kitaip
tariant, bittina atsizvelgti ir jvertinti tai, kad pagal lyginamojoje teiséje susiklos-
Ciusig praktika butent administracinés sutarties institutas laikomas sutarties pri-
taikymo administracinéje teiséje reiskinio objektyvacijos israiska.

Lietuvos teisés mokslininkai jau atkreipia démesj i vie$ojo valdymo (admi-
nistravimo) srityje sudaromy sutar¢iy teisinés prigimties tyrimo poreikius. I$
esmeés sutinkame, kad j Siuos klausimus teisés mokslas turés atsakyti. Taciau ne-
paisant $ios srities moksliniy tyrimy jvairovés galimybiy bei poreikiy, remdama-
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sis lyginamosios teisés patirtimi autorius laikosi nuomonés, kad administraci-
nés sutarties instituto tyrimai Lietuvoje turéty buti vykdomi nuosekliai, kiek tai
jmanoma atsizvelgiant j teisinio reguliavimo ir teisminés praktikos nuostatas, o
batent laikantis trijy teisés ontologiniy lygmeny idéjos. Vadovaujantis $ia idéja,
esamos biiklés Lietuvos teisinei sistemai ypac aktualus lyginamojoje teiséje vysto-
mos administracinés sutarties doktrinos tyrimas, vertinimas ir apibendrinimas.
Apibendrinti tokio teorinio tyrimo rezultatai galéty bati pavyzdine administraci-
nés sutarties instituto vertinimo ir formavimo Lietuvos teisés mokslo, teisékiros
(tolesnio teisinio reguliavimo modeliavimo) ir teisés taikymo lygmeniu matrica
(instrumentarijumi).

Disertacinio tyrimo objektas. Lyginamojoje administracinéje teiséje vys-
toma administracinés sutarties doktrina, atskleidzianti ir apibadinanti administ-
racinés sutarties instituto karimosi, raidos tendencijas (kryptis) bei teisinio ta-
patumo apibrézties ypatumus kitose $alyse, ju raiskos santykj su Lietuvos teisine
sistema.

Disertacinio tyrimo tikslas: moksliskai i$nagrinéti bei apibendrinti pagrin-
dinius lyginamojoje administracinéje teiséje vystomos administracinés sutarties
doktrinos elementus, jvertinti juos ir susisteminti per Lietuvos teisinés sistemos
prizme, atskleidziant esamas ir galimas $io instituto doktrinos formavimo ir plét-
ros Lietuvos teisinéje sistemoje gaires (kryptis).

Siekiant uzsibrézto tikslo, darbe iSkelti Sie uzdaviniai:

1. ISanalizuoti, jvertinti ir apibendrinti administracinés sutarties instituto

atsiradimo ir plétros procesus lyginamojoje administracinéje teiséje.

2. Lyginamuoju pozitriu i$tirti administracinés sutarties instituto teisinj ta-
patuma, apibendrinti §j tapatuma apibadinancius kriterijus (ypatumus).

3. Remiantis lyginamuoju metodu istirtomis ir apibendrintomis adminis-
tracinés sutarties doktrinos nuostatomis iSanalizuoti ir holistiniu pozia-
riu jvertinti jas per Lietuvos teisinés sistemos prizme orientuojantis j tei-
sés mokslo, pozityviosios teisés ir teisiniy santykiy (teisminés praktikos)
lygmenis.

4. Ivertinus administracinés sutarties doktrinos nuostaty deréjimg su Lie-
tuvos teisine sistema pateikti apibendrintas konceptualias jZvalgas dél ga-
limo $io instituto formavimo ir plétros gairiy.

Disertacinio tyrimo mokslinis naujumas bei praktiné reik§meé. Admi-
nistracinés sutarties institutas ir bendrosios doktrinos nuostatos Lietuvos teisés
mokslui néra visigkai nezinoma problema, taciau jos mokslinio i$tyrimo laipsnis
néra pakankamas. Keliuose Lietuvos mokslininky darbuose buvo uzsiminta apie
$io instituto egzistavima, taip pat fragmentiskai paminéti lyginamojoje administ-
racinéje teiséje vystomi §j institutg identifikuojantys kriterijai ir sutaréiy pavyz-
dziai. Siame disertaciniame tyrime Lietuvoje pirma kartg sistemiskai tiriama ir
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apibendrinama lyginamojoje administracinéje teiséje plétojama administracinés
sutarties doktrina, atskleidzianti administracinés sutarties instituto formavimosi
ir plétros procesus, teisinj tapatuma, vertinamas pagrindiniy jos nuostaty deré-
jimas su Lietuvos teisine sistema. Disertacinis tyrimas daugiau orientuojamas
i teorine krypti, taciau, autoriaus nuomone, jo rezultatai gali turéti ir praktine
reik§me.

Pirma, apibendrinti teorinio administracinés sutarties doktrinos tyrimo
rezultatai gali bati panaudoti kaip instrumentarijus tolesniems administraciniy
sutar¢iy empiriniams tyrimams, kurie, tikétina, ateityje Lietuvoje taip pat bus
vykdomi.

Antra, administracinés sutarties instituto apzvalgos ir vertinimo lyginamo-
sios teisés aspektu rezultatai gali buti naudingi Lietuvos jstatymy leidéjui ir bati
panaudojami tobulinant esamg vie$ojo valdymo (administravimo) teisiniy formy
teisinj reguliavimg, taip pat formuojant nauja specialiy vieSojo valdymo (admi-
nistravimo) sriciy teisinj reguliavima, panaudojant administracinés sutarties re-
guliacinj potenciala.

Trecdia, atsizvelgiant j Lietuvoje besiformuojancia teismy praktikos tenden-
cijg kai kurioms sutartims pripazinti administracine teisine prigimtj, ypatinga
praktine reiksme jgyja administracinés sutarties doktrinos apibendrinimo rezul-
tatai. Mokslininkai, vertindami administraciniy teismy praktika pastebi, kad kri-
terijai, kuriais remiantis buty galima aiskiai atskirti, kada vie$ojo administravimo
subjektas yra civiliniy sutartiniy santykiy dalyvis lygiais pagrindais, o kada vieso-
sios teisés pagrindu (acte iuris imperii) neretai priklauso nuo konkrety teisinj su-
tartinj santykj nagrinéjancio teiséjo ar teiséjy kolegijos traktavimo ir vertinimo,
kas laikytina subordinacija, ,veikimu lygiais pagrindais®, vieSojo administravimo
veikla ir pan. Tai lemia ir argumentacijos $iuo klausimu skirtinguma, o atskirais
atvejais — ir visiSka nebuvima. Tokiame Lietuvos teisés moksle jau pasitaikancia-
me vertinime jzvelgtinas bendrosios administracinés sutarties doktrinos (teori-
jos) formavimo poreikis. Akivaizdu, kad teismai, formuodami vieningg praktika,
neturi i$§ kur semtis Ziniy apie administracinés sutarties teisinio tapatumo krite-
rijus, kad galéty identifikuoti jy atitiktj Lietuvos teisés principams ir normoms,
todél ta praktika ir formuojama chaotigkai. Darytina i$vada, kad $io tyrimo re-
zultatai galéty teismams padéti pasiremiant lyginamosios administracinés teisés
patirtimi formuoti aiskesne administracinés sutarties doktring Lietuvoje.

Ketvirta, vieSojo valdymo (administravimo) teisinés formos, kokia pripa-
zistama administraciné sutartis, pasirinkimas nulemia taikyting teise, ginco rii-
$inj teisminguma, pazeistos teisés gynimo budus. Vertinant §j aspekta per Lietu-
vos teisinés sistemos aktualijas pasakytina, kad aiskios administracinés sutarties
doktrinos formavimas sudaro galimybes teisiniy santykiy dalyviams aiskiau
suvokti, kokie teisés principai ir normos bus taikomi jy santykiams su viesgja
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administracija, kokiomis formomis jie galés apginti savo galimai pazeistas teises
ir teisétus interesus. Lietuvos teismy praktikoje jau yra indikacijy, kada aiskios
teisinés pozicijos administraciniy sutarc¢iy klausimu nebuvimas suponuoja neais-
kias situacijas, kurioms esant galimai pazeidziami asmeny teiséti lakesciai. Todél
administracinés sutarties doktrinos apibendrinimas galéty padéti jgyvendinti tei-
sinio reguliavimo ais$kumo reikalavima ir sudaryti salygas ne tik viesojo valdymo
(administravimo) subjektams, bet ir privatiems asmenims numatyti, kokia teisé
bus taikoma jy santykiuose su minétais subjektais, kas lemia ir galimai pazeisty
teisiy ir teiséty interesy gynimo galimybes.

Ginamieji disertacinio tyrimo teiginiai.

1. Administracinés sutarties institutas yra klasikinio administracinio akto
transformacijos i$raiska, kurioje suderinamos administracinio akto (admi-
nistracinio teisinio reguliavimo metodo) ir civilinés sutarties (civilinio tei-
sinio reguliavimo metodo) logikos.

2. Pagrindinés lyginamojoje administracinéje teisé¢je vystomos administra-
cinés sutarties doktrinos nuostatos suderinamos su Lietuvos teisine siste-
ma, todél §is institutas gali buti pritaikomas stiprinant Lietuvos adminis-
tracinés teisés reguliacines galias.

3. Esamas administracinés sutarties instituto raidos lygmuo Lietuvoje su-
ponuoja $io instituto jtvirtinimo jstatymy lygmeniu ir bendrojo teisinio
reguliavimo nustatymo poreikj. Toks teisinis reguliavimas jstatymy lyg-
meniu jtvirtinty jau suformuotg teismy praktik ir sudaryty palankias
teisines sglygas toliau vystyti administracinés sutarties institutg Lietuvos
teisinéje sistemoje.

Tyrimy apzvalga. Disertaciniame tyrime remiamasi administracinés su-
tarties doktring ir su ja susijusius bendruosius administracinés teisés klausimus
tyrinéjusiy uzsienio $aliy, ypa¢ Prancuzijos, Vokietijos, Rusijos, taip pat Lietuvos
mokslininky darbais.

Administracinés teisés klasikinés ideologijos, $ios $akos teisinio reguliavi-
mo technikos ypatumus ir problemas nagrinéjo O. Mayer, E Fleiner, E. Forsthoff,
L. Duguit, M. Hauriou, H. Kelzen, R. Chapus, E Colin, Ch. Debbasch, Y. Gaude-
met, A. Vaisvila, A. Andruskevidius, P. Vilutis, A. L. Elistratov.

Viesojo valdymo (administravimo) formy sistemos problemas nagrinéjo
]. F Lachaume, H. Pauliat, I. M. Masharov, N. Ju. Khamaneva, D. N. Bakhrakh,
N. I. Glazunova.

Administracinio akto teisinés prigimties ypatumus ir transformacijas, susi-
jusias su sutarties instituto formavimusi administracinéje teiséje, taip pat admi-
nistracinio akto ir administracinés sutarties santykj tyrinéjo Ch. Eisenmann,
P. Idoux, D. S. Andreev, A. V. Barkov, S. Flogatis, A. Andruskevicius.
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Valios autonomijos ir sutarties laisvés principus, jskaitant jy administra-
cinj teisinj vertinimg, tyrinéjo J. Gumbis, S. Nicinski, F. X. Fort, Ch. Brechon
Moulénes, L. Leveneur, B. Stirn, E. Picard, Ch. Maugué, V. Slapkauskas.

Bendruosius sutarciy teisés klausimus, sandorio sampratas tyrinéjo V. Mike-
lénas, D. Ambrasiené, A. Dambrauskaité, O. V. Shirabon, J. Carbonnier.

Administracinés ir civilinés teisés sgveikas, administracinés teisés (ir teisés
apskritai pokycius) kaip sutarties pritaikymo administracinéje teiséje orientyra ir
skatinancius veiksnius tyrinéjo A. Urmonas, A. Bakaveckas, J. ]. L Rubira, Y. Jé-
gouzo, V. D. Melgunov, Ju. A. Tikhomirov, Ju. N. Starilov, O. Beaud, J. Caillosse,
J. Morand-Deviller, D. Truchet, V. Pakalniskis, M. Kunnecke.

Administracinés sutarties doktring tyrinéjo G. Jeze, G. Péquignot, A. de
Laubadere, P. Delvolvé, F. Moderne, L. Richer, J.-M. Pontier, A. Roblot-Troi-
zier, F. Lichére, M. Lombard, G. Dumont, J. Rivero, J. Waline, T. S. Krasilnikov,
S. V. Kurchevskaja, A. V. Demin, A. N. Kolokolcev, E. G. Babeliuk, N. A. Moro-
zova, L. Ju. Sindeeva, A. P. Korenev, A. A. Abdurakhmanov, Ja. B. Grebenchikova,
A. A. Savostin, S. Sedbaras, L. Pagkevi¢iené.

Administracinés sutarties instituta lyginamuoju aspektu tyrinéjo T. Kirat,
L Vidal, A. E Vasileva, L. A. Mickevich, J. B. Auby, Ch. Autexier, G. Clamour.

Administracinés sutarties institutg konkrecios valstybés teisinéje sistemoje
tyrinéjo H. A. Wolff, A. Decker, K. P. Sommermann, G. Mansenn, H. Maurer,
M. Fromont, G. d’Auria, J. Tornos i Mas, H. Delzangles, R. Andersen, E. Smith,
W. Konijnebelt, E Bellanger, C. Graham, P. Birkinshaw, J. B. Auby, E. Breen,
H. Beale, D. Tallon, A. C. Davies, F. Lichére, J. Letowski, I. I. Maskaeva, J.-F Bris-
son, A. Rouyere, A. V. Madrianova.

Tiriamajame darbe taikyta metodika. Administracinés sutarties institutas
yra daugiadimensinis ir tarpdisciplininis moksliniy tyrimy objektas. Tai lemia
galimy Sio objekto tyrimo krypciy jvairove, o krypties pasirinkimas suponuoja
tyrimo metody pasirinkima. Atsizvelgdamas j pasirinktg tyrimo objekta, tikslg ir
uzdavinius autorius taiké $iuos tyrimo metodus.

Metaanalizés metodas taikytas jau atliktiems moksliniams tyrimams api-
bendrinti bei jvertinti. Siuo tikslu analizuoti ir apibendrinti Lietuvos ir uzsienio
mokslininky tyrimai, kuriy rezultatai publikuoti moksliniuose straipsniuose,
konferencijy medziagoje (pranesimuose), monografijose ir komentaruose.

Lyginamasis (komparatyvinis) metodas taikytas siekiant i§skirti ir apibend-
rinti esminius lyginamojoje administracinéje teiséje susiformavusio administra-
cinés sutarties instituto ypatumus. Autoriaus Ziniomis, Europos Sajungos teisé
neskiria démesio vie$osios administracijos sudaromy sutarc¢iy skyrimui j admi-
nistracines ir civilines, todél esminj vaidmenj $ioje srityje vaidina nacionalinés
teisés tradicijos kurios globalizacijos erdvéje daro jtaka ir kity valstybiy teisés
tradicijoms. Siekiant atskleisti administracinés sutarties teisinj tapatuma lygina-
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muoju aspektu pasirinktos Prancizijos bei Vokietijos teisinés sistemos, kuriose
susiformave administracinés sutarties institutai pripazjstami klasikiniais, o tra-
dicijos padariusios didziausig jtaka kity kontinentinés Europos valstybiy admi-
nistracinés teisés sistemy raidai. Taip pat analizuojama administraciniy sutarciy
padétis Rusijos teisinéje sistemoje, kurioje aptinkamos abiejy minéty tradicijy
jtakos, neretai pastebimos ir Lietuvos teisé¢je. Bendrais bruozais apzvelgiama
bendrosios teisés tradicijos valstybiy (DidZioji Britanija, JAV) patirtis, kaip zino-
miausias lyginamojoje teisé¢je administracinés sutarties idéjos oponavimo pavyz-
dys. Taikydamas lyginamajj metoda disertaciniame tyrime autorius isryskina ats-
kirose valstybése susiformavusiy administracinés sutarties instituty skirtumus.
Taciau pagrindiné lyginamojo metodo taikymo kryptis — i$skirti bendrus admi-
nistracinés sutarties institutg charakterizuojancius ypatumus, o ne jy skirtumus,
todél $is metodas taikytas kartu su abstrakcijos metodu.

Abstrakcijos metodo sisteminj taikyma kartu su lyginamuoju metodu su-
ponavo tyrimo objekto ir tyrimo krypties pasirinkimas. Mokslininkai, tyriné-
je administraciniy sutarciy problematika lyginamuoju aspektu, pastebéjo, kad
bendry $io instituto désningumy i§skyrimo ir apibendrinimo informatyvumas
priklausys nuo to, kaip tinkamai pasirinktas abstrahavimosi nuo $io instituto de-
taliy, skirian¢iy vieng administracinés teisés sistema nuo kitos, lygmuo. Todél
siekiant i$tirti ir apibendrinti administracinés sutarties doktrinos ypatumus bi-
tinas atitinkamo lygmens abstrahavimasis nuo specialiy $io instituto ypatumuy,
siejamy tik su konkrecios valstybés teisés tradicija.

Sisteminés analizés metodas sudaro galimybes tyrimo objekta matyti bei
vertinti per jvairiy saveiky pjavius. Pasitelkus §j metodg administracinés sutarties
institutas tirtas kaip administracinés teisés sistemos ir apskritai teisinés sistemos
sudedamasis elementas, atskleidZiant jo susiformavimo teisinj salygotuma, taip
pat ry$ius su administracinio akto ir civilinés sutarties institutais. Taip sukuria-
mos galimybés i§ryskinti kompleksinj tyrimo objekto pobudj, taip pat atskleisti
administracinés sutarties doktrinos, pozityviosios teisés bei teisminés praktikos
sgveikas bei jy désningumus.

Dokumenty analizés metodu renkami duomenys, kai dokumentai nau-
dojami kaip pagrindiniai informacijos $altiniai. Disertaciniame tyrime $is me-
todas taikytas tiriant dokumentinius $altinius — pozityviosios teisés aktus bei
teismy priimtus aktus, siekiant identifikuoti ir apibendrinti $iuose Saltiniuose
jtvirtintus administracinés sutarties institutg charakterizuojan¢ius ypatumus,
taip pat atskleisti jy sasajas su doktrinoje jau suformuotomis ir vystomomis
nuostatomis.

Darbo struktira. Disertacijos struktara pasirinkta atsizvelgiant j disertaci-
nio tyrimo objekta, tiksla ir uzdavinius. Disertacija sudaro jvadas, déstomoji da-
lis, susidedanti i$ trijy skyriy, i$vados, pasitlymai, santrauka, literatiros sarasas,
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taip pat vienas priedas, kuriame pateikiami autoriaus parengti ,, Administracinés
sutarties instituto jgyvendinimo Lietuvos teisinéje sistemoje metmenys®

Pirmoje disertacijos dalyje analizuojama ir atskleidziama administracinés
sutarties instituto genezé ir plétra. Siekiant $io tikslo nuosekliai analizuojama lygi-
namojoje administracinéje teiséje (daugiausiai remiantis Prancizijos bei Vokietijos
teisés tradicija) susiformavusi sutarties, kaip administracinés teisés instituto, idéjos
formavimasis ir jos suderinamumo su klasikine administracinés teisés ideologija
problema. Autorius analizuoja lyginamojoje administracinéje teiséje itin daznai nag-
rinéjama Vokietijos pavyzdj, kurioje bene ilgiausiai buvo neigiama sutarties, kaip
administracings teisés instituto, idéjos legitimumas. Taip pat nagrinéjamas moksli-
ninky pladiai tyrinétas valios autonomijos ir sutarties laisvés principy vertinimas per
administracinés teisés logikos prizme. Toliau apibendrintai atskleidziami administ-
racinés sutarties instituto susiformavima nuléme veiksniai, taip pat vieSosios admi-
nistracijos sudaromy sutarc¢iy klasifikavimo tendencijos lyginamojoje teiséje. Taip
siekiama atskleisti lyginamojoje teiséje susiformavusig ir placiai pripazjstama prak-
tika, pagal kurig viesojo valdymo (administravimo) srityje sudaromos sutartys yra
skiriamos j administracines (vieSgsias teisines) ir civilines (privatines teisines). Be
abejo, pateikiama ir vienintelé Zymiausia i$imtis i$ tokios praktikos — bendrosios tei-
sés tradicija. Véliau sistemiskai analizuojama administracinés sutarties instituto pri-
skyrimo administracinei teisei problema, taip atskleidziant $io instituto vieta admi-
nistracinés teisés sistemoje ir jos teisinés prigimties bendrumo su administraciniu
aktu doktrininj pagrindima, vystyta Pranctzijos, Vokietijos, Rusijos mokslininky.

Antroje disertacijos dalyje aprasomas atliktas lyginamasis administracinés
sutarties teisinio tapatumo tyrimas. Autorius iSsamiai analizuoja Prancuzijos,
Vokietijos, Rusijos patirtj administraciniy sutar¢iy srityje, remdamasis $iy Saliy
teisés mokslu, pozityviaja teise ir teismy praktika atskleidzia $io instituto vieta ir
svarba teisinéje sistemoje, santykj su kitomis vie$ojo valdymo (administravimo)
formomis. Daugiausia démesio skiriama administracinés sutarties teisinio tapa-
tumo kriterijy teoriniam tyrimui. Taip siekiama nustatyti ir apibendrinti bend-
ruosius administracinés sutarties teisinio tapatumo apibrézties elementus, ga-
lin¢ius tapti pavyzdine matrica vertinant $io instituto apibréztumo problematika
tose valstybése, kuriose dar tik randasi jo uzuomazgy. Sioje dalyje atsizvelgiama
ir { bendrosios teisés tradicijg vertinant vieSosios administracijos sudaromy su-
tarc¢iy teisine prigimtj nepaisant to, kad $iose Salyse vyrauja nuostata nepripazinti
administracinés sutarties instituto.

Trecioje disertacijos dalyje aprasomas atliktas tyrimas, kuriuo pirmoje ir
antroje disertacijos dalyse apra$yty tyrimy rezultatai lyginami ir vertinami per
Lietuvos teisinés sistemos prizme. Sioje dalyje siekiama iSanalizuoti ir jvertinti ly-
ginamosios administracinés teisés aspektu tirtos problematikos santykj su misy
Salies teisés tradicija, atskleisti pagrindinius désningumus. Pirmiausiai vertinami
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bendrieji administraciniy sutar¢iy klausimai: $ios idéjos suderinamumo su misy
teisés tradicija problema; sutarties pritaikyma Lietuvos administracinéje teiséje
skatinantys veiksniai, akcentuojama bei pagrindziama integracinio pozitrio i
administracinés ir civilinés teisés sgveikas svarba $io instituto moksliniams tyri-
mams, vertinimui ir teisiniam reguliavimui. Toliau ieskoma lyginamuoju tyrimu
nustatyty administracinés sutarties teisinio tapatumo uzZuomazgy trimis Lietuvos
teisinés sistemos lygmenimis: teisés moksle, pozityviojoje teiséje ir teisiniuose
santykiuose (teisminéje praktikoje). Siame tyrimo etape surandamas pagrindi-
mas, kad administracinés sutarties institutas Lietuvos teisinéje sistemoje jau pra-
déjes formuotis. Autorius daro i§vada, kad tai yra viena esminiy aplinkybiy, kuri
turi bati jvertinta ir nuo kurios priklauso administraciniy sutarciy teisinio regu-
liavimo Lietuvos teisinéje sistemoje gairés.

Disertacijos pabaigoje autorius formuluoja apibendrinancias i$vadas ir pa-
teikia pasitlymus, taip pat disertacijos priede pateikiami parengti ,,Administraci-
nés sutarties instituto jgyvendinimo Lietuvos teisinéje sistemoje metmenys®.

ISVADOS

Apibendrindamas atlikto tyrimo rezultatus autorius teigia, kad ginamieji di-
sertacinio tyrimo teiginiai pasitvirtino. Tuo pagrindu teikiamos $ios pagrindinés
isvados:

1. Administracinés teisés formavimosi istoriniame epicentre atsidiré viena-
$alis administracinis aktas, ilgg laikg dominaves apibtidinant klasikinés adminis-
tracinés teisés ideologine prigimtj ir specifiSkuma, skiriantj ja nuo privatinés tei-
sés. Ta¢iau XIX a. pabaigoje j administracinés teisés reguliavimo technika, kurios
iSraiska buvo vienasalis administracinis aktas, pradéjo skverbtis valiy suderinimo
elementai, tradiciskai buidingi privatinei teisei. Tai buvo pirmosios sutarties, kaip
universalaus teisinio instrumento, pritaikymo administracinéje teiséje uzuomaz-
gos, veikusios administracinio akto teisinés sgrangos kaita ir véliau transformave-
si j sutartimi grindziamas vie$ojo valdymo (administravimo) formas.

2. Sutarties, kaip administracinés teisés instituto, formavimasis teisés moks-
lui iskélé uzdavinius koncepciskai pagristai paaiskinti jo priskyrimg administra-
cinei teisei — jrodyti $io instituto administracine teisine prigimtj. Vakary Europos
valstybiy (Vokietijos, Pranctizijos) administracinés teisés mokslas §j tikslg sieké
jgyvendinti per du pagrindinius pjavius: vertindamas valios autonomijos ir sutar-
ties laisvés idéjy deréjimg su administracinés teisés ideologinémis nuostatomis,
taip pat jrodydamas bendrus administracinio akto ir administracinés sutarties
teisinés prigimties (ir kartu teisinés galios) elementus.

2.1. Kontinentinés Europos valstybiy (Vokietijos, Prancizijos, Rusijos ir
daugelio kity, jskaitant ir Lietuva) administracinés teisés moksle vieSosios admi-
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nistracijos teisé sueiti j sutartinius administracinius teisinius santykius pripazjs-
tama visuotinai, taciau jos prigimtis ai$kinama skirtingai. Vyraujantys poziariai
Vokietijos, Pranciizijos, Rusijos administracinés teisés moksle yra du. Pirma, §i
teisé ai$kinama per valios autonomijos arba sutarties laisvés principy, kuriy tu-
rinj apibrézia privatiné teisé, pripazinimo vie$ajai administracijai, prizme. Kartu
pripazjstama, kad vie$osios administracijos teisinis statusas nulemia gana radi-
kalius $iy principy ribojimus lyginant su reik§me, suteikiama jiems privatinéje
teiséje (Prancizijoje vyraujantis poziiris). Antra, valios autonomija ir sutarties
laisvé nepripazjstamos kaip administracinéje teiséje vartotinos kategorijos, todél
vieSosios administracijos teisé sudaryti sutartis vadinama diskrecine galia, kom-
petencija, jgaliojimais (Vokietijoje ir Rusijoje vyraujantis pozitiris artimesnis ir
Lietuvai). Taciau vieningai sutariama dél Sios idéjos teisinés reik§més adminis-
tracinéje teiséje: vieSosios administracijos teisé sudaryti sutartis negali buti kil-
dinama i$§ fundamentalaus sutarties laisvés principo, i$ kurio kildinama privaciy
asmeny sutarties laisvé. Prancizijoje, kurioje §i teisé vadinama sutarties laisvés
principu, pavaldziu administraciniams teisiniams ribojimams, pripazjstama, kad
vieSajai administracijai suteikta teisé sudaryti sutartis nulemta jos dalyvavimo
sutartiniuose santykiuose socialinés svarbos, t. y. vie$yjy ir priva¢iy asmeny su-
tarties laisvés abipusés priklausomybés. Darytina i$vada, kad toks doktrininis ais-
kinimas tinkamas ir kitoms valstybéms, todél nepriklausomai nuo vyraujancios
terminologijos, vieSosios administracijos teisés sudaryti sutartis, priesingai nei
privaciy asmeny, néra laikoma fundamentalia, o i§vestine ir apribota teise.

2.2. Pirmoji moksliné kryptis (atstovai W. Jellinek, E. Fleiner P. Labandt),
apibendrinusi administracinio akto ir administracinés sutarties teisinés prigim-
ties saly¢io taskus, bandé administracinj aktg ir civiling sutartj (sandorj) susie-
ti bendra teisés akto, atsirandancio i$ valios ireiskimo, sgvoka. Tokia traktuoté
buvo pirmas zingsnis, leides logiskai susieti administracine sutartj, kaip sutarties
rusj, su administraciniu aktu per pastarojo bendruosius poZzymius su privatinés
teisés aktais (sandoriais).

2.3. Dvisaliy (daugiasaliy) administraciniy akty doktrina (atstovai. W. Jelli-
nek, L. Duguit, Ch. Eisenmann A. de Laubadeére) buvo kitas loginis zingsnis. Ja
buvo i$pléstas administracinio akto teisinés prigimties traktavimas — buvo leista
logiskai prie $ios kategorijos priskirti ir administracine sutartj, kaip dvisalj (daugia-
$alj) administracinj aktg. Siuo metu $i doktrina laikoma vyraujanéia Prancizijos
administracinéje teiséje, tac¢iau nepripazjstama Vokietijos administracinéje tei-
séje, o Rusijos administracinéje teiséje pripazjstama i§ dalies. Pranctzijos teisé-
je §i doktrina galutinai susiejo administracing sutartj su administraciniu aktu,
o Vokietija, kurios teisés mokslas atmeté dvisaliy (daugiasaliy) administraciniy
akty kategorija, pasirinko kitokj sprendima - jstatymu sulygino administracinés
sutarties ir administracinio akto teisine galia.
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3. Siandieniné lyginamoji teisé vieSosios administracijos sudaromy sutaréiy
teisine prigimtj vertina skirtingai, tac¢iau neretai remiantis kontinentinés teisés
grupés valstybiy teisés tradicijomis tokios sutartys skiriamos j administracines
(vieSasias teisines) ir civilines (privatines teisines). Bendrosios teisés tradicijos
$eimai priklausanciose valstybése nuo seno vyrauja tradicija neskirti administ-
raciniy ir civiliniy sutar¢iy, ta¢iau mokslininkai jau atkreipia démes;j j kai kuriy
sutarciy specifik, galimai i$vedancia jas uz bendrosios sutar¢iy teisés riby.

4. Mokslininkai skiria platy spektrg veiksniy, lémusiy administracinés su-
tarties instituto susiformavima (praktiniai ir ideologiniai veiksniai). Vertinant
istoriniu rakursu ir pateikiant apibendrinantj vardiklj, paaiskinantj daugelio vals-
tybiy situacija, teigtina, kad labiausiai $iam reigkiniui jtakos turéjo itin i$augusios
vieSosios administracijos veiklos apimtys ir svarba, kas tiesiogiai skatino sparcia
administracinés teisés reguliavimo dalyko riby plétra (praktinis veiksnys), taip
pat teisinés valstybés ideologijos suponuota valstybés ir asmens santykiy orienta-
cijos kaita (ideologinis veiksnys). Darytina i§vada, kad administracinés sutarties
instituto susiformavima nulémeé poreikis i$naudojant sutarties reguliacinj poten-
cialg stiprinti administracinés teisés reguliacines galias, taip prisitaikant prie ko-
kybiskai naujos aplinkos, kurioje turi veikti administracinio teisinio reguliavimo
mechanizmas.

5. Administracinés sutarties teisinis tapatumas i§ esmés lemiamas nacionali-
nés teisés tradicijos. Taciau lyginamosios administracinés teisés moksle pripazjs-
tama, o atskiry valstybiy teisés moksle, pozityviojoje teiséje ir teisinéje praktikoje
pastebimos indikacijos, kad klasikiniais kontinentinéje Europoje laikomi Pran-
cuzijos ir Vokietijos administracinés sutarties institutai yra tape vertinamaisiais
matais tiek formuojant, tiek vertinant §j instituta kity valstybiy teisinése sistemo-
se. Nepaisant egzistuojanciy skirtumy apibendrintai pateiktini $ie esminiai admi-
nistracinés sutarties instituto teisinj tapatumga apibaidinantys ypatumai.

5.1. Organinis kriterijus - sutarties $alys. Bent viena sutarties $aliy turi buti
vie$oji administracija, jgyvendinanti savo funkcijas, t. y. veikianti ne kaip civi-
linés, bet kaip administracinés teisés subjektas. Toks administracinés sutarties
Salies statusas tiesiogiai siejamas ir su specialiu tokiy sutarciy teisiniu rezimu,
kildinamu i§ administracinés teisés. Atskiry valstybiy (Prancizija, Rusija) pavyz-
dziai rodo, kad administracinés sutarties $alimis gali buti ir privatas asmenys, vei-
kiantys vieSosios administracijos vardu (pagal jgaliojima). Sis kriterijus bitinas,
tac¢iau néra pakankamas, kadangi visuotinai pripazjstama, kad tarp dviejy vie$ojo
administravimo subjekty gali biti sudaromos privatineés (civilinés) sutartys.

5.2. Materialinis kriterijus — sutarties dalykas (objektas) bei turinys (deri-
nami tarpusavyje). Vokietijos teisé¢je $is kriterijus laikomas pagrindiniu, kadangi
administracine sutartimi sukuriami, pakei¢iami ar nutraukiami santykiai vie$o-
sios (administracinés) teisés srityje ir tai laikoma administracinés sutarties esme.
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Prancuzijos teiséje $is kriterijus taip pat laikomas lemiamu, ta¢iau kaip alterna-
tyva pateikiamas sutarties turinys - salygos, iSeinancios uz bendrosios (civilinés
sutarc¢iy teisés) riby, kurios gali buti jtraukiamos j sutartj $aliy sutarimu, arba
nustatomos i$oriniy norminiy akty kaip imperatyvios normos, taikytinos $ioms
sutartims nepriklausomai nuo $aliy valios.

5.3. Administracinéms sutartims taikomas teisinis rezimas. Administra-
cinés sutartys sudaromos administracinés teisés normy pagrindu, o jy sudary-
mo (jskaitant ikisutartinius santykius), vykdymo bei pasibaigimo teisinj rezima
nustato administracinés teisés normos. Visuotinai pripazjstama, kad bendrosios
sutarciy teisés normos, paprastai jtvirtintos civiliniuose kodeksuose, administra-
cinéms sutartims taip pat taikomos, taciau subsidiariai, todél taikant $ias normas
batina patikrinti, ar jos neprieStarauja administracines sutartis reglamentuojan-
¢y normy esmei bei tikslui (Pranciizija, Rusija, Vokietija). Sis kriterijus, priklau-
somai nuo teisés tradicijos, atlieka keleta funkcijy. Pirma, pripazjstama, kad esant
administracinei sutarciai jai taikomas specialus teisinis rezimas nepriklausomai
nuo Saliy susitarimo salygu (Prancazija, Rusija, Vokietija). Antra, esant neaisku-
mui dél sutarties teisinés prigimties bei nustacius, kad $iai sutarciai taikytinoje
teiséje jtvirtintas teisinis rezimas, esminiai besiskiriantis nuo civilinéms sutar-
tims taikomo rezimo, tai nulemia sutarties kvalifikavimg administracine sutar-
timi. Trecia, kategorijos ,teisinis rezimas“ turinyje atsiskleidzia klasikinés admi-
nistracinés sutarties idéjos esmé: vieSosios administracijos, kaip sutarties $alies,
prerogatyvos, vykdomos teisés akty nustatyta tvarka ir pasireiskiancios vienasaliy
akty forma, todél galincios teisétai sukurti teisine $aliy nelygybe, negalimg civili-
nés sutarties atveju. Sis ypatumas pripazjstamas Pranciizijos, Vokietijos, Rusijos
ir kity valstybiy teiséje, ta¢iau jo samprata ir apimtis skiriasi i§ esmés. Informaty-
viausias yra Prancuzijos pavyzdys, kurioje suformuota vie$osios administracijos
prerogatyvy (vadovavimo ir kontrolés, vienasalio sutarties pakeitimo ar nutrau-
kimo, sankcijy skyrimo, nevykdymo i$imties) ir privataus kontrahento finansi-
niy apsaugos mechanizmy, kaip atsvary toms prerogatyvoms, sistema. Nors $ios
Salies tradicija i$ esmés skiriasi nuo kity valstybiy, taciau atskiri jos fragmentai
pastebimi beveik kiekvienos analizuotos $alies administracinés sutarties institu-
tuose. Todél tai laikytina vienu esminiai administracinés sutarties teisinj tapatu-
ma apibtadinanciu ypatumu.

5.3. Administraciniy sutarc¢iy kvalifikavimas kaip jy teisinio tapatumo
kriterijus. Administraciné sutartis gali bati kvalifikuojama pagal jstatymg (Pran-
cizija, Vokietija), kurio pagrindu vie$oji administracija renkasi viesaja teisine
veiklos formg. Tai reiskia, kad $ios sutarties pagrindu kylantys gin¢ai sprendzia-
mi administracine tvarka ir teismingi administraciniams teismams. Prancuzijoje
§i taisyklé taikoma ir atvirkstine kryptimi — nesant aiskumo dél sutarties teisinés
prigimties, jos pagrindu kylancio ginco priskyrimas administracinés justicijos
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institucijoms savaime reiskia, kad tokia sutartis yra administraciné ir jai taikomos
visos bendrosios $ios kategorijos sutartims nustatytos taisyklés. Panasios uzuo-
mazgos jau matomos ir Lietuvos teismy praktikoje.

6. Lietuvos teisés moksle kol kas néra apibendrintos administracinio akto,
kaip administracinés sutarties pirmtako, doktrinos. Administracinés sutarties
tradicija taip pat néra susiformavusi ir plac¢iai zinoma, nors fragmentinés uzuo-
mazgos mokslininky darbuose jau ryskéja. Vertinant administraciniy sutaréiy
padétj Lietuvos teiséje pastebimas atotrtikis tarp trijy teisés ontologiniy lygme-
ny. Teisminéje praktikoje ryskéja tendencija pripazinti administraciniy sutaréiy
egzistavimg de facto, taciau i§ teisinés praktikos néra griztamojo rysio i teisés
moksla, kuris galéty apibendrinti administracinés sutarties doktring ir taip duoti
impulsg jstatymy leidéjui sureguliuoti §j instituta pozityviosios teisés lygmeniu.
Darytina i$vada, kad tokia padétis stabdo administracinés sutarties instituto dokt-
rininj ir praktinj vystyma.

7. Nustatant ir komentuojant vieSosios administracijos sudaromy sutar-
¢iy teisine prigimtj Lietuvos teisés moksle ir teisminéje praktikoje neretai fra-
gmentiskai ir izoliuotai vienas nuo kito susipina pranciizi$kosios, rusi§kosios ir
vokiskosios teisés tradicijy atspindziai. Tokia praktika vertintina kaip metodo-
logiskai nepagrista, kadangi sistemiskai nesusiejama su Lietuvos teisine sistema
ir nesuformuoja kokios nors ai$kesnés doktrininés krypties, kaip vertinamojo
orientyro.

8. Lyginamosios teisés patirtis administraciniy sutarciy srityje gali bati pa-
zangiai panaudojama stiprinant Lietuvos administracinés teisés galias, kadangi
administracinés sutarties idéja nepriestarauja esamam konstituciniam bei civi-
liniam teisiniam reguliavimui. Ta¢iau bendrosios administracinés sutarties dokt-
rinos nuostatos ir atskiry valstybiy kazuistiniai pavyzdziai turi bati vertinami at-
sizvelgiant | musy teisinés sistemos specifika ir reguliacinius poreikius. Lietuvos
teisinei sistemai visa apimtimi netinka né vienas klasikiniu laikomas kontinenti-
nés Europos $aliy suformuotas administracinés sutarties institutas.

8.1. Nepaisant to, kad Lietuvos teisés mokslas dar néra apibendrines ir jver-
tines administracinés sutarties doktrinos, o pozityviojoje teiséje néra jtvirtintas
bendrasis administraciniy sutarciy teisinis reguliavimas, $is institutas masy Sa-
lies teisinéje sistemoje jau pradéjes formuotis. Si aplinkybé daro tiesiogine jtaka
administracinés sutarties instituto formavimo bei vystymo misy Salies teisinéje
sistemoje salygoms. Dabartinis administracinés sutarties instituto raidos Lietuvos
teisinéje sistemoje etapas reikalauja bendrojo $io instituto teisinio reguliavimo,
kurio pagrindiné funkcija — administracinés sutarties jtvirtinimas ir kvalifikavi-
mas jstatymu. Butina atsizvelgti i tai, kad nustatomas bendrasis administraciniy
sutarciy teisinis reguliavimas turés deréti su jau egzistuojanciu specialiuoju, t. y.
atskiry sutarciy, pripazjstamy administracinémis, teisiniu reguliavimu. Todél
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$ioje stadijoje Lietuvai tinkamiausia bity Vokietijos patirtis, nustatant bendrajj
administraciniy sutarciy teisinj reguliavima, o detaly reguliavimg nukreipiant j
specialius $akinius jstatymus.

8.2. Lietuvos teisés moksle jau pateiktas sialymas, sekant Prancuzijos ir Vo-
kietijos tradicija, jtvirtinti administracine sutartj kaip bendra alternatyva viena-
$aliam administraciniam aktui, siejant jos panaudojima su privatinei teisei ba-
dingu principu ,leidZiama viskas, kas néra uzdrausta, gali buti svarstomas tik
atlikus kompleksinj empirinj specialiy vie$ojo valdymo (administravimo) srityse
egzistuojanciy poreikiy tyrima, kadangi tai vertintina kaip esminé vie$ojo val-
dymo (administravimo) teisinio reguliavimo reforma. Darytina i$vada, kad at-
sizvelgiant | esamg administracinés sutarties instituto raidos Lietuvos teisinéje
sistemoje etapa pakakty apsiriboti nuosaikesniu variantu.

8.3. Administracinio akto sampratos bei jo santykio su administracine sutar-
timi vertinimas, vyraujantis Lietuvos teisés doktrinoje, labiau krypsta j vokiskaja
ir rusiskaja teisés tradicijg, t. y. nepripazjstant dvisaliy (daugiasaliy) administra-
ciniy akty kategorijos. Ta¢iau manytina, kad pripazjstant administracine sutartj,
kaip vieSojo valdymo (administravimo) teisine forma, reikéty pasirinkti i$ dalies
ir vokiskaja, ir pranctziskaja tradicija atitinkantj sprendimg jstatymu priskiriant
$ia sutartj prie administracinio akto kategorijos.

8.4. Sekant lyginamosios teisés (Pranciizijos, Vokietijos, Rusijos) patirtimi,
administracinés sutarties instituto formavimui ir vystymui Lietuvos teisinéje
sistemoje metodologiskai svarbus orientyras yra pozitiris j administracinés ir
civilinés teisés saveikas, grindziamas $iy teisinio reguliavimo mechanizmy inte-
gracijos idéja. Sis pozitiris turi biti sistemiskai palaikomas trim teisés ontologi-
niais lygmenimis— modeliuojant teisines idéjas (teising politika), pozityviaja teise
(nustatant teisinj reguliavima), teisinius santykius (teisés taikymo lygmuo). Svar-
biausias $io klausimo aspektas — administracines sutartis reglamentuojanciy ir
civilinés sutarciy teisés normy sgveikavimas subsidiarumo santykiu, kuris paais-
kinamas dviem tezémis. Pirma, administracinés sutarties instituto pripazinimas
Lietuvos teisinéje sistemoje nereiskia privatiniy teisiniy (civiliniy) sutarciy, kaip
vieSosios administracijos veiklos teisinés formos, neigimo. Lietuvos, kaip ir visy
kity valstybiy, administracinés teisés mokslas pripazjsta, kad viesoji administra-
cija gali rinktis privatines teisines veiklos formas, jskaitant ir sutartis. Siuo atveju
civilinés sutar¢iy teisés principai ir normos vaidina pagrindinj, o administracinés
teisés principai ir normos — subsidiary vaidmenj. Antra, administraciniy sutar-
¢iy atveju civilinés sutarciy teisés normos taip pat taikomos, taciau subsidiariai,
kadangi $iuo atveju pirmumas teikiamas administracinés teisés normoms. Kuria
vieSosios administracijos veiklos forma (privatine teising ar vie$aja teising) rink-
tis, priklauso nuo konkrecios valstybés teisés tradicijos, jstatymy leidéjo valios ir
reguliuojamo santykio pobudzio.
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8.5. Placiausia ir seniausig patirtj administraciniy sutaréiy srityje turincios
Prancuzijos patirtis yra itin specifiné, todél Lietuvoje, kaip ir kitose valstybése,
gali bati pazangiai panaudojama ne kaip visuma, o atskirais elementais, pritai-
kant prie konkrecios $alies administracinés teisés reguliaciniy reikmiy. Lietuvoje
§i patirtis, ypac¢ vieSosios administracijos prerogatyvy ir privataus kontrahento
apsaugos priemoniy sistema, taip pat administraciniy sutarc¢iy kvalifikavimas
jstatymu gali bati daugiau panaudojama formuojant specialyjj (Sakinj), o ne bend-
ragjj administraciniy sutar¢iy teisinj reguliavima. Pranctzijos teiséje suformuo-
ti administraciniy sutar¢iy teisinio tapatumo Kkriterijai, neretai jvairiy valstybiy
mokslininky pateikiami kaip aksiomos, kaip visuma negali bati taikomi tokiy
sutar¢iy identifikavimui musy $alies teisinéje sistemoje.

PASIULYMAI

1. Rekomenduotume Lietuvos Respublikos Seimo Teisés ir teisétvarkos ko-
mitetui, taip pat Valstybés valdymo ir savaldybiy komitetui apsvarstyti autoriaus
parengtus ,,Administracinés sutarties instituto jgyvendinimo Lietuvos teisinéje
sistemoje metmenis® (disertacijos ,, Administracinés sutarties institutas ir jo teo-
rinis pagrindimas“ priedas Nr. 1.), taip pat bendradarbiaujant su mokslinius tyri-
mus atliekanc¢iomis institucijomis, inicijuoti mokslinius tyrimus dél $io instituto
plétros poreikiy specialiose vie$ojo valdymo (administravimo) srityse, pasinau-
dojant Vakary Europos valstybiy patirtimi.

2. Specialiajai teiséjy kolegijai rekomenduotume, atsizvelgiant j Sios kole-
gijos ir administraciniy teismy jau suformuotg praktika, i§ sutartiniy santykiy
kylan¢iy gin¢y sprendimg priskirti administracinams teismams, taip pat pripa-
zjstant administraciniy sutarciy egzistavima Lietuvos teisinéje sistemoje, tikslinti
nutartyse vartojamga terminija, o blitent — vietoj ,,gincas kilo i§ sutartiniy teisiniy
santykiy, todél byla nagrinétina bendrosios kompetencijos teisme“ vartoti ,,gin-
¢as kilo i$ sutartiniy civiliniy teisiniy santykiy, todél byla nagrinétina bendrosios
kompetencijos teisme®, taip pat siilome vartoti $ig terminologija - ,,gincas kilo
i$ sutartiniy administraciniy teisiniy santykiy® Tokia terminologija, musy nuo-
mone, sistemiskai deréty su ,,Metmenyse“ siilomomis jtvirtinti administraciniy
sutarciy teisinio reguliavimo nuostatomis, taip pat atitikty jau suformuota teismy
praktika administraciniy sutar¢iy kvalifikavimo klausimu.
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