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Raimundas Moisejevas

PREDATORY PRICING AS A FORM OF THE ABUSE OF THE
DOMINANT POSITION IN THE EUROPEAN COMMUNITIES
COMPETITION LAW

Summary

Academic problem. Article 3 (g) of the Treaty Establishing the European
Community provides that the activities of the Community shall include ,,a
system ensuring that competition in the internal market is not distorted. It is
recognized that competition law is necessary in order to guarantee low prices,
qualitative goods/services, effective distribution of resources and open market.
One of the fundamental reasons for the appearance of the competition law
provisions in the EC Treaty is aim to ensure creation of the common market.
The purpose of the competition law provisions is to preclude appearance of the
obstacles for the free trade between the member states.' This allows to
understand why such big attention in competition law is given to the vertical
agreements, which are considered as an obstacle for the trade between the
member states. It should be noted that obligation of the member states to delete
obstacles for the mutual trade is embedded in the Articles 28 — 30 of the EC
Treaty.

Para 4 of the Article 46 of the Constitution of the Republic of Lithuania
provides that ,.the law shall prohibit monopolisation of the production and the
market and shall protect freedom of fair competition*>. In Lithuanian legal
system competition law provisions appeared only in 1992 after adoption of
Lithuanian law on competition.® After Lithuania acceded to the European
Union in 2004 many changes have been made in Lithuanian law on
competition in order that Lithuanian competition law would correspond to the
requirements established in the EC competition law.

Competition law provisions are entrenched in the Articles 81-89 of the
EC Treaty. One of the most important principles of the EC is prohibition of the
abuse of dominant position established in the Article 82 of the EC treaty.
European Commission, which is responsible for the implementation of the
competition law in European Union, dedicates a lot of attention to analysis of
the abuse of dominant position. Commission intends to change competition

! Wesseling R. The modernisation of EC Antitrust law, Hart, 2000, p. 48—49.
2 Lietuvos Respublikos Konstitucija // Valstybés zinios. 1992. Nr. 3-953.

3 Lietuvos Respublikos konkurencijos jstatymas (1992 m. rugs¢jo 15 d. jstatymo redakcija
Nr. I-2878) // Valstybés zinios. 1992. Nr. 29-841.



law policy in the European Union in order to ensure better implementaton of
the competition law and guarantee comprehensive assessment of the abuse of
dominant position.* In December of 2005 Comission published “DG
Competition discussion paper on the application of Article 82 of the Treaty to
exclusionary abuses*’ (hereinafter —,,Discussion paper*). By publishing of this
,»Discussion paper* Comission intended to induce all the interested subjects to
provide their remarks concerning the new proposed strategy of the Comission
aimed to fight exclusionary abuses. Aim of the Comission to provide
aforementioned concept of the competition law served as an impuls for the
author to care for predatory pricing, which is one of the forms of the abuse of
dominant position. Examination of the prohibition of the predatory pricing is
relevant topic since the content of this prohibition is defined only in a few
decisions of the ECJ and of the CFI. Moreover, there are still no clear
competition law rules that unanimously would allow to decide whether certain
dominant undertaking practices predatory pricing. Therefore, legal and private
subjects lack legal certainty, while estimating the consequences of their
actions. It should be noted that on the basis of the ,,Discussion paper*
Comission prepared and published on 24™ of December, 2009 Communication
from the Commission — ,,Guidance on the Commission‘s enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary
conduct by dominant undertakings* (hereinafter — ,,Communication from the
Commission).® The Communication from the Commission is not legally
binding, however it should become one of the most important sources for
analysis of the prohibition to use predatory pricing.

It seems likely that financial crisis in the world will lead to more intense
competition between the undertakings and part of the dominant undertakings
aiming to sustain or increase market share might decide to use predatory
pricing. Bearing in mind aforementioned circumstances that support relevance
of the scholar research in the area of the predatory pricing and the fact that in
legal sience of Lithuania and European Union there is no comprehensive work

* Kroes N. Member of the European Commission in charge of competition policy,
Preliminary thoughts on policy review of Article 82, speech at the Fordham Corporate Law
Institute, New York, 23rd September 2005, http://europa.eu/rapid/pressReleasesAction.do?
reference=SPEECH/ 05/537&format=HTML&aged=0&language=EN&guilLang (zitréta 2006 m.
rugséjo 1 d.).

3 European Commission, DG Competition, Brussels December 2005, DG Competition
discussion paper on the application of Article 82 of the Treaty to exclusionary abuses,
http://ec.europa.eu/comm/competition/antitrust/art82/discpaper2005.pdf (zitréta 2007 m. kovo 11
d).

® Communication from the Commission — ,,Guidance on the Commission‘s enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings*. (2009/C 45/02).
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on predatory pricing, we might conclude that the present research on predatory
pricing is timely.

Object of the research. Object of the research of the dissertation —
regulation of the prohibition to use predatory pricing in the competition law of
the EC and legal system of the Lithuanian Republic. Analysis is concentrated
on the legal decisions formulated in the practice of the ECJ, CFI and
Lithuanian competition council and also on the EU and Lithuanian legal acts
related to the predatory pricing. Moreover, the object of the research
encompasses decisions of the courts and competition authorities of the United
States and separate foreign states, as well as corresponding doctrine of the
legal science. Moreover, the object of the research embrace not all the
provisions concerning prohibtion to use predatory pricing, but only provisions
of the fundamental importance. In the dissertation basic principles of the
prohibition to abuse dominant position are reviewed shortly. Bearing in mind
limited scope of the dissertation, the concept of the abuse of the dominant
position will not be analyzed comprehensively. In dissertation only basic
criteria (share of the market and barriers to expansion and entry) for the
determination of the abuse of the dominant position are reviewed as this work
is devoted to the predatory pricing as one of the forms of the abuse of the
dominant position.

It should be noted that the present dissertation is not intended to provide
comprehensive legal analysis of the dumping, since dumping substantially
differs from the predatory pricing. Article 2 of the Council Regulation (EC)
384/96 of 22 December 1995 ,,On protection against dumped imports from
countries not members of the European Community* provides that ,,a product
is to be considered as being dumped if its export price to the Community is
less than a comparable price for the like product, in the ordinary course of
trade, as established for the exporting country*“.” Moreover, prohibition to use
dumping is not provided in the EC Treaty or competition law provisions.®

The concept of predatory pricing. Many lawyers and economists
attempted to describe the concept of predatory pricing, however common
agreement on the content of this provision was not achieved.’ CIF provided in
France Télécom case that, ,,it is clear from the case-law on predatory pricing
that, first, prices below average variable costs give grounds for assuming that a

7 Council Regulation (EC) 384/96 of 22 December 1995 ,,On protection against dumped
imports from countries not members of the European Community*, OL L 56, 1996, 3 6, p.

8 It should be noted that in Lithuania from 1998 until 2004 Lithuanian antidumping law was
in force.

? Nagarajan V., Predatory pricing: A search for a regulatory standard, Working paper No.
31, September 1987, p. 2.
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pricing practice is eliminatory and that, if the prices are below average total
costs but above average variable costs, those prices must be regarded as
abusive if they are determined as part of a plan for eliminating a competitor'’.
Commission describes predatory pricing as the practice where a dominant
company lowers its price and thereby deliberately incurs losses or foregoes
profits in the short run so as to enable it to eliminate or discipline one or more
rivals or to prevent entry by one or more potential rivals thereby hindering the
maintenance or the degree of competition still existing in the market or the
growth of that competition."! G. A. Hay describes predatory pricing as pricing
actions by the dominant undertaking that negatively affect competition,
harming existing competitors or detering new competitors from entering into
market'?. R. A. Posner provides that predatory pricing is establishment of
prices on a certain level aiming to expel efficient competitor from the market".

In summary it has to be said that definitions of predatory pricing provided
in judicial practice and scientific literature are quite similar. Author describes
predatory pricing as actions, when dominant undertaking establishing the
prices of the product that are lower than their production costs, forecloses its
competitors or creates additional barries for the appearance of the new
competitors in the market, and later on fixes such high level of the prices, that
dominant undertaking would not be able to fix in case the competitors have not
been foreclosed and such actions of the dominant undertaking cause damage to
the consumers.

Prohibition to use predatory pricing in Lithuania was established in the
Resolution of the 7" April, 1994 No. 21 of the Competition council ,,On the
explanations of the and supervision of the establishment of a dominant
position provided in the competition act of the Lithuanian Republic®, which
provided in Article 4.1.1 that one of the obstacles for the development of the
practice is selling of the goods by the prices that are lower than the costs of the
production if it restricts or might restrict competition. Although in this
resolution the term of predatory pricing was not used, it is possible to conclude
that Article 4.1.1. refers to the prohibition of predatory pricing. The
aforementioned resolution of 1994 year was changed by the Resolution of 17"
May, 2000 No. 52 ,,0n the explanations of the Competition council concerning

prT sprendimas byloje T-340/03 France Télécom SA, [2007] para. 130.

1 European Commission, DG Competition, Brussels December 2005, DG Competition
discussion paper on the application of Article 82 of the Treaty to exclusionary abuses,
http://ec.europa.eu/comm/competition/antitrust/art82/discpaper2005.pdf (zitréta 2007 m. kovo 11
d.), para. 93.

12 Hay G. A. The economics of Predatory Pricing, (1982) 51 Antitrust Law Journal. 361,
362.

13 Posner R. A. Antitrust Law. An economic Perspective (1976) 189.
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the establishment of a dominant position“!. In the resolution of 2000
Competition council provides that ,,predatory means actions, when
undertaking deliberately seeking to eliminate a rival from the market, incurs
losses setting very low prices, for instance lower than average variable
costs*“®. It is also provided that ,,an undertaking may attempt to maintain its
position by employing “predatory” actions. Where previously cases have been
recorded when the existing market participant attempted to foreclose the
competitor from the market by decreasing its production prices below the level
of the average variable costs with a view to forcing the competitor to suffer
losses such existing market participant is already known as aggressive
participant. In this case the reputation of the existing market participant may
constitute a barrier for new producers to enter the market.“' The concept of
predatory pricing provided by the Lithuanian competition council is criticized
by the author. Firstly, Lithuanian competition council should admit that
predatory pricing should be described as actions when dominant undertaking
not only attempts to eliminate competitor from the market, but also when
dominant undertaking does not allow for the new competitor to appear on the
market. Secondly, Lithuanian competition council provides that ,,the reputation
of the existing market participant may constitute a barrier for new producers to
enter the market™, however the author believes that the barrier to entry to the
market might be not only reputation of the existing participant, but also
predatory pricing actions. Lithuanian competition council should provide this
clearly. Thirdly, it should be provided that dominant undertaking later on has
to recoup losses causing in this way damage to the consumers. Fourthly, in the
resolution under consideration the content of the prohibition to use predatory
pricing is not revealed comprehensively. Author claims that competition coucil
should change the current notion of predatory pricing and to explain in more
detail the content of this notion. Author suggests to Lithuanian competition
council to use Authors‘ notion of predatory pricing.

Methods of the research. In dissertation many different research
methods were used: logical, systematic analysis, comparative, linguistic,
historical and interdisciplinary analysis.

4 Lietuvos Respublikos konkurencijos tarybos 2000 m. geguzés 17 d. nutarimas Nr. 52 ,,Dél
konkurencijos tarybos paaiskinimy dél dominuojancios padéties nustatymo® // Valstybés zinios.
2000. Nr. 52-1516.

15 Lietuvos Respublikos konkurencijos tarybos 2000 m. geguzés 17 d. nutarimas Nr. 52 ,,Dél
konkurencijos tarybos paaiSkinimy dél dominuojancios padéties nustatymo® // Valstybés zinios.
2000. Nr. 52-1516, punktas 20.2.

16 Lictuvos Respublikos konkurencijos tarybos 2000 m. geguzés 17 d. nutarimas Nr. 52 ,,Dél
konkurencijos tarybos paaiSkinimy dél dominuojancios padéties nustatymo® // Valstybés zinios.
2000. Nr. 52-1516.
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Logical method allowed to ascertain the content of the competition law
provisions of the EC, US and Lithuanian legal systems. This method was
especially important in order to clear the nature of the prohibition to use
predatory pricing, established in the Article 82 of the EC treaty.

Comparative method is often used for the analysis of the Article 82 EC
Treaty provisions, comparing competition law provisions of the EC, US and
Lithuanian legal systems. Judicial decisions and scientific doctrine of the US
was compehensively discussed in the dissertation, because prohibition to use
predatory pricing has been formulated in the US judicial practice. Moreover,
principles of the US judicial practice were used for the analysis of the
decisions of the EC judicial institutions. Use of the comparative method is
inevitable in this work, because the doctrine of predatory pricing is not
developed enough in the European Union.

Method of interdisciplinary analysis. In dissertation various legal systems
are analysed (EC and US) and reference is made to the economic science,
because competition law is very closely related to the economy. Economy is
especially important for the analysis of the costs measures in predatory pricing
and for the estimation of the negative effects in the market that are caused by
the predatory pricing. On the basis of the economic science, actions of the
undertakings are assessed not only on the basis of the formal aspect, but also
on the basis of their effect to the market and consumers."”

Method of systematic analysis served as a background to analyze
predatory pricing as a form of the abuse of the dominant position, and at the
same time to use common competition law concepts and refer to the sources of
the EC and Lithuanian legal systems.

Historical method was used in order to clarify historical circumstances,
that determined appearance of the prohibition to use predatory pricing and to
ascertain reasons that conditioned position of the EC and US courts towards
predatory pricing, as well as changes in assessment of predatory pricing in
scientific doctrine and judicial practice.

Linguistic method was used in order to determine the content of the
competition law provisions on the basis of the formulations provided in the
legal acts. This method also was used in the analysis of the decisions of the
European judicial institutions and published documents of the European
Commission.

The aim of the study and the tasks. The aim of the dissertation — using
scientific methods to analyze comprehensively peculiarities of the prohibition

7_Report by the EAGCP .An economic approach to Article 82% July 2005.

http://ec.europa.eu/comm/competition/publications/studies/eagep july 21 05.pdf (zitréta 2006 m.
birzelio 30 d.). Moreover, the competition directorate is headed by the P. Lowe, who is economist
and not a lawyer.
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to use predatory pricing in EC competition law, to indentify basic problems
that arise in the practice while applying competition law provisions that embed
this prohibition and to overlook small practice of the Lithuanian competition
council related to predatory pricing.

In pursuance of the indicated aim the following tasks have been raised:

1) to analyse shortly basic principles of the abuse of the dominant position
in the EC competition law, describe main features of the predatory pricing and
overview main scientific theories that are applied for the estimation whether
certain actions are to be viewed as predatory pricing;

2)to analyze decisions of the EC judicial institutions, resolutions of the
Lithuanian competition council as well as legal acts of the European Union
and Lithuania;

3) to analyze costs that are used in order to decide whether certain actions
are to be seen as predatory pricing;

4)to estimate the importance of the recoupment in the cases related to
predatory pricing;

5)to decide the importance of the intention in the cases related to
predatory pricing;

6)to estimate the importance of the objective justifications of the
undertaking that used predatory pricing.

The statements that are defended in dissertation.

1. Definition of predatory pricing proposed by the Lithuanian competition
council should be changed and predatory pricing should be described as
actions, when dominant undertaking establishing the prices of the product that
are lower than their production costs forecloses its competitors or creates
additional barries for the appearance of the new competitors in the market, and
later on fixes such high level of the prices, that dominant undertaking would
not be able to fix in case the competitors have not been foreclosed, and such
actions of the dominant undertaking cause damage to the consumers;

2. European Union judicial institutions and Commission should not
recognize that the relationship between the costs and the price is the basic
feature for the determinance whether predatory pricing have been used;

3. European Union judicial institutions and Commission should recognize
that dominant undertaking used predatory pricing only in case if there is
evidence that dominant undertaking might recoupe the losses;

4. European judicial institutions and Commission should recognize that
intention to use predatory pricing is only additonal evidence for the
determination that undertaking abused dominant position;

5. European judicial institutions and Commission should recognize the
right of the dominant undertaking to submit objective justifications of its



actions, that might prove that dominant undertaking have not used predatory
pricing.

The scientific novelty and practical importance. While assesing the
novelty of the dissertation in the respect of the Lithuanian legal science, it
should be noted that dissertation is first dissertation in Lithuania designed to
the analysis of the abuse of the dominant position in the competition law of the
European Union. It should be noted that scientists of Europe and the United
States have analyzed predatory pricing comprehesively in their legal works.
Law scientists often criticize decisions of the European Union judicial
institutions and European Comission, since European Union judicial
institutions and European Comission concentrate their attention on the formal
conditions of the predatory pricing and do not pay enough attention to the
effect of the dominant undertaking actions. Although predatory pricing is
analyzed comprehensively in the EC law, however the author could not find
dissertation or book that would analyze predatory pricing comprehensively,
while conducting research in several libraries of Germany, Denmark and
Switzerland." The aforementioned circumstances allow to conclude that the
concept of predatory pricing should be more developed and researches in this
sphere are important.

Dissertation analyses comprehensively judicial decisions and scientific
literature related to predatory pricing of European judicial institutions,
European Commission, United States and other countries. This dissertation
gives provides help for the courts and competition institutions, while analyzing
predatory pricing, tu use collected information and assess variuos aspects of
the cases under consideration, bearing in mind case law of the European Union
and other states. Comprehensive analysis of the Communication of the
Commission ,,Guidance on the Commission‘s enforcement priorities in
applying Article 82 of the EC Treaty to abusive exclusionary conduct by
dominant undertakings® in dissertaton is important for the analysis of the
documents of the Commission, that embed prohibition to abuse dominant
position".

The sources of the dissertation. EC Treaty and other EC acts. Article 82
of the EC Treaty and other provisions of this Treaty have been the main source
of the dissertation. Moreover, the reference have been made to the other EC
legal acts, for example, Council Regulation No 1/2003 of 16 December 2002

18 1t should be noted in this respect that the author analyzed a few dissertations on predatory
pricng written in the United States.
9 Communication of the Commission ,Guidance on the Commission‘s enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant

undertakings*. (2009/C 45/02).

10
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on the implementation of the rules on competition laid down in Articles 81 and
82 of the Treaty.”

Decisions of the FEuropean Union judicials institutions, European
Commission, United States as well as decisions of the judicial intstitutions and
competitions councils of the various countries. A lot of attention was devoted
to the decisions of the aforementioned institutions.

Documents of the European Commission. The reference in dissertation
have been made to the ,,DG Competition discussion paper on the application of
Article 82 of the Treaty to exclusionary abuses*?', Communication from the
Commission — ,,Guidance on the Commission‘s enforcement priorities in
applying Article 82 of the EC Treaty to abusive exclusionary conduct by
dominant undertakings“*, Commission notice on the definition of the relevant
market for the purposes of Community competition law and other documents
of the Commission.”

Works of the scholars. The author familiarized with important works of
Lithuanian legal scholars related to competition law — disserations of I
Norkus, L. Daruliené and D. Svirinas. However, these works of Lithuanian
scholars are not related to the problems analyzed by the author in this
dissertation. Dissertation of I. Norkus is related with analysis of illegal
agreements in competition law*, L. Daruliené¢ analyzed application of
competition law in the analysis of banks work? and D. Svirinas examined
regulation of vertical agreements in competition law.*® Works of European and
American scholars on predatory pricing are comprehensively anlyzed in
dissertation. Important researches in EC competition law on predatory pricing
have been conducted by the B. Allan, L. Phlips, C. Ritter, R. O‘Donoghue, J.

20 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty, OJ L 1, 04.01.2003.
2! Furopean Commission, DG Competition, Brussels December 2005, DG Competition

discussion paper on the application of Article 82 of the Treaty to exclusionary abuses
http://ec.europa.eu/comm/competition/antitrust/art82/discpaper2005.pdf (zitiréta 2007 kovo 11 d.).

22 Communication from the Commission — ,,Guidance on the Commission‘s enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings*. (2009/C 45/02).

2 Commission notice on the definition of the relevant market for the purposes of
Community competition law. Published in the Official Journal: OJ C 372 on 9/12/1997.

24 Norkus 1. Draudziami susitarimai pagal Europos bendrijos konkurencijos teis¢. Daktaro
disertacija. Socialiniai mokslai, teis¢ (01 S), Vilniaus universitetas, 2001.

% Daruliené L. Konkurencijos teisés taikymo ypatumai reguliuojant banky veikla ES ir
Lietuvoje. Daktaro disertacija. Socialiniai mokslai, teis¢ (01 S), Lietuvos teisés universitetas,
2002.

%6 Svirinas D. Vertikaliyjy susitarimy reglamentavimas konkurencijos teis¢je. Daktaro
disertacija. Socialiniai mokslai, teis¢ (01 S), Mykolo Romerio Universitetas, 2004; Svirinas D.
Vertikaliyjy susitarimy reglamentavimas konkurencijos teis¢je: monografija; Mykolo Romerio
universitetas. Vilnius, 2004.
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Padilla, P. Andrews, S. M. Gal, D. Waelbroeck and the others. Prohibition to
use predatory pricing in the United States have been analyzed by P. Areeda, H.
Hovenkamp, F. D. Turner, R. Posner, C. Austin, W. Baumol, P. Bolton, J. F.
Brodley, H. M. Riordan, F. Easterbrook, A. Eckert, S. D. West, A. Edlin, J.
McGee, F. M. Sherer, O. Williamson and the others.

Legal acts of the Republic of Lithuania and other countries. In
dissertation Lithuanian law on competition is analyzed, few decrees adopted
by the Lithuanian competition council are overviewed, also acts of the United
States and of the several other countries are discussed.

Structure of the dissertation. Dissertation is composed from the
introduction, six sections, sub-sections, conclusions, proposals, list of used
literature and list of publications of the author. In sections of the dissertation
the following issues are analyzed: 1) in first section — basic concepts of abuse
of dominant position in EU and Lithuanian law; 2) at second section — the
concept of predatory pricing and main scientific theories that are used in order
to decide whether certain actions might be considered predatory pricing; 3) at
third section — costs, which are used for determination whether dominant
undertakings® actions might be recognized to constitute predatory pricing. EU
judicial institutions in order to decide whether actions constitute predatory
pricing always intend to assess whether undertaking is setting prices lower
than production costs. Depending on the circumstances of the specific case
different cost measures are used: average variable costs, average avoidable
costs, long run average incremental costs and average total costs; 4) at fourth
section- intent of the dominant undertaking is analyzed. Importance of intent is
subject to relation between price and costs of the dominant undertaking. In
case undertaking sets prices lower than average variable or avoidable costs,
presumption is made that the undertaking is using predatory pricing and that
the undertaking has illegal intent. In case prices are higher than average
variable/avoidable, long run incremental and average total costs, illegal intent
has to be proved in order to recognize that dominant undertaking used
predatory pricing; 5) at fifth section — chances of the dominant undertaking to
recoup losses are estimated. It has to be emphasized that judicial institutions of
the European Union do not pay a lot of attention to recoupment and it might be
recognized that dominant undertaking used predatory pricing even without
evidence that it is possible to recoup losses; 6) at sixth — objective
justifications of the dominant undertaking, which allegedly used predatory
pricing are analyzed. Even if at first sight dominant undertakings® actions are
similar to abuse of dominant position, such actions might not be recognized as
an abuse if dominant undertaking provides objective justification of its actions,
or proves that such actions generate positive effect to competitive structure,
which outweighs negative effect. At the end of the dissertation conclusions and
proposals are submitted.
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Approval of the research results. Dissertation was discussed in the
department of the European Union law of Mykolas Romeris University.

Some parts of the research have been published in the scientific journal of
Mykolas Romeris University ,,Jurisprudencija“: 1. Moisejevas R. Abuse of the
dominant position: predatory pricing — main features. Jurisprudencija. 2007.
T. 9 (99): 62-70; 2. Moisejevas R. Analysis of the competition law reform
implemented by the European Council regulation Number 1/2003.
Jurisprudencija. 2006. T. 3 (81): 64—72.

Author used the results of its scientific results while reading competition
law lectures in Mykolas Romeris University. Author exchanged its knowledge
in competition law and deepened them in June, 2007, New York, USA,
competition law courses for the national judges in Fordham Law School, in
November, 2006, Hungary, Budapest, competition law courses for the national
judges, in June, 2006, Germany, Trier, competition law courses and in May,
2006 in seminar held n Vilnius ,,Introduction to the role of the national courts
in accordance with Regulation 1/2003 (EC).
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CONCLUSIONS

1. Definition of the predatory pricing proposed by the Lithuanian
competition council should be changed and predatory pricing should be
described as actions, when dominant undertaking establishing the prices of the
product that are lower than their production costs forecloses its competitors or
creates additional barries for the appearance of the new competitors in the
market, and later on fixes such high level of the prices, that dominant
undertaking would not be able to fix in case the competitors have not been
foreclosed, and such actions of the dominant undertaking cause damage to the
consumers.

2. European Union judicial institutions and Commission should not
recognize that the relationship between the costs and the price is the basic
feature for the determinance whether predatory pricing have been used.
Moreover, Commissions‘ proposal to use average avoidable costs is not in line
with practice of ECJ and CIF. Commission should describe more clearly how
average avoidable costs and long run incremental costs are to be calclulated in
order to ensure legal certainty of concerned undertakings. Long run average
incremental costs test is not universal and might be applied only in limited
business spheres.

3. Only in exceptional circumstances it is possible to prohibit prices that
are higher than average variable/avoidable costs and smaller that average total
costs, because in this case all the variable costs and part of the fixed costs are
covered. Pricing of undertaking in this case is not so evidently losing as in the
case when undertaking sets prices lower than average variable/avoidable costs.
Prices of the dominant undertakings that are higher than average total costs
(limit pricing) should not be recognized predatory pricing.

4. European judicial institutions and Commission while assesing
predatory pricing give to much importance to the intent of the dominant
undertaking. It should be recognized that intention to use predatory pricing is
only additonal evidence for the determination that undertaking abused
dominant position. In strategic plans of undertaking it might be provided that
undertaking aims to eliminate competitors, however, managers of companies
do not always make correct decisions and quite often they do not achieve their
bussiness goals. Moreover, intent to eliminate competitors and to take a big
part of the market is the aim of all dominant undertakings, driving force of the
competition. Competition law officers should inquire whether pricing will
cause eclimination of the competitors. Author criticises the policy of
Commission competition law officers to prove illegality of the dominant
undertakings actions with reference to indirect evidence, because such
evidence is not fully reliable.
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5. European Union judicial institutions and Commission should recognize
that dominant undertaking used predatory pricing only in case if there is
evidence that dominant undertaking might recoupe the losses. In case
recoupment will be recognized as a necessary element, competition institutions
should inquire whether dominant undertakings‘ actions caused damage to
consumers. If recoupment is not cosidered, competition law rules will be
applied too strict and dominant undertakings will not charge low prices, that
are good for consumers.

6. European judicial institutions and Commission should recognize the
right of the dominant undertaking to submit objective justifications of its
actions, that might prove that dominant undertaking have not used predatory
pricing. This right of dominant undertaking should not depend on the relation
between prices and costs of the dominant undertaking. Right of the dominant
undertaking to set lower prices than average variable/avoidable costs should be
recognized in case competitors set especially low prices.
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PROPOSALS

1. To delete third footnote provided in 20.2 Article of the resolution of
17th May, 2000 No. 52 ,,On the explanations of the Competition council
concerning the establishment of a dominant position®, which provides
definition of the predatory pricing.

2. Supplement 20.2 Article of the resolution of 17th May, 2000 No. 52
,On the explanations of the Competition council concerning the establishment
of a dominant position“ with the following sentence — predatory pricing should
be described as actions, when dominant undertaking establishing the prices of
the product that are lower than their production costs forecloses its competitors
or creates additional barries for the appearance of the new competitors in the
market, and later on fixes such high level of the prices, that dominant
undertaking would not be able to fix in case the competitors have not been
foreclosed, and such actions of the dominant undertaking cause damage to the
consumers.

3. Author recommends in 20.2 Article of the resolution of 17th May, 2000
Number 52 ,,On the explanations of the Competition council concerning the
establishment of a dominant position” to explain comprehesively criteria,
which are used by the competition coulcil while estimating whether
undertaking used predatory pricing.
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Raimundas Moisejevas

GROBUONISKA KAINODARA KAIP PIKTNAUDZIAVIMO
DOMINUOJANCIA PADETIMI EUROPOS BENDRIJU
KONKURENCIJOS TEISEJE FORMA

Santrauka

Mokslo problema. Europos Bendrijos Steigimo Sutarties 3 (g) straipsnis
numato, kad Europos Bendrijoje siekiama sukurti sistema, uztikrinancia, kad
,konkurencija vidaus rinkoje nebiity iSkraipoma“*’. Visuotinai pripaZjstama,
jog konkurencijos teisé reikalinga siekiant uztikrinti mazZesnes kainas,
kokybiskesnes prekes/paslaugas, efektyvy iStekliy paskirstyma bei atvirg rinka.
Viena i§ esminiy konkurencijos teisés normy atsiradimo EB Sutartyje
priezasciy — siekis uztikrinti bendrosios rinkos sukiirimg. Konkurencijos teisés
normomis buvo sickiama neleisti tkio subjektams sudaryti klidtis laisvai
prekybai tarp Bendrijos valstybiy.” Tai paaiskina, kodél konkurencijos teiséje
didelis démesys skiriamas vertikaliems susitarimams, kurie laikomi potencialia
klititimi tarpvalstybinei prekybai. Pazymétina, kad valstybiy pareiga panaikinti
klititis tarpusavio prekybai jtvirtinta EB Sutarties 28—30 straipsniuose.

Lietuvos Respublikos Konstitucijos 46 straipsnio 4 dalis nustato, kad
»istatymas draudzia monopolizuoti gamyba ir rinka, saugo saziningos
konkurencijos laisve*®. Lietuvos Respublikos teiséje konkurencijos teisés
normos atsirado tik 1992 m. priémus Lietuvos Respublikos konkurencijos
jstatyma.”® 2004 m. Lietuvai jstojus j Europos Sajunga LR konkurencijos
jstatyme buvo padaryta nemazai pakeitimy, siekiant, kad Lietuvos
konkurencijos teisé atitikty Europos Bendrijy keliamus reikalavimus.®!

EB Sutartyje konkurencijos teisés normos yra jtvirtintos 81-89
straipsniuose. Vienas svarbiausiy Bendrijy konkurencijos teisés aspekty —
piktnaudziavimo dominuojancia padétimi draudimas, kurj reglamentuojancios
nuostatos jtvirtintos EB Sutarties 82 straipsnyje. Europos Komisija, kuri yra
atsakinga uz konkurencijos politikos igyvendinimg Europos Sajungoje, ypac
didelj démesj skiria piktnaudziavimo dominuojancia padétimi analizei EB

" Konsoliduota Europos Bendrijos Steigimo Sutartis // Valstybés zinios. 2004. Nr. 2-2.
2 Wesseling R. The modernisation of EC Antitrust law, Hart, 2000, p. 48—49.

2 Lietuvos Respublikos Konstitucija // Valstybés zinios. 1992. Nr. 3-953.

3 Lietuvos Respublikos konkurencijos jstatymas (1992 m. rugs¢jo 15 d. jstatymo

redakcijaNr. 1-2878) // Valstybés zinios. 1992. Nr. 29-841.

31 Nemazai pakeitimy padaryta Lietuvos Respublikos konkurencijos jstatymo pakeitimo ir
papildymo, valstybés pagalbos tikio subjektams kontrolés jstatymo pripazinimo netekusiu galios ir
civilinio proceso kodekso 1 straipsnio pakeitimo jstatymu (2004 m. balandzio 15 d. jstatymo
redakcija Nr. IX-2126) // Valstybés zinios. 2004. Nr. 63-2244.
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teis¢je. Komisija siekia keisti konkurencijos politikag EB Sutarties 82 straipsnio
atzvilgiu, kad uztikrinty geresnj konkurencijos teisés jgyvendinima bei skirty
didesnj démesj iSsamiam ekonominiam piktnaudziavimo dominuojancia
padétimi  vertinimui®> 2005 m. gruodzio ménesj Komisija paskelbé
,Konkurencijos generalinio direktorato svarstyting praneSima dél Sutarties 82
straipsnio taikymo paSalinan&iam piktnaudziavimui“* (toliau — ,,Pranesimas
dél pasalinimo i§ rinkos®). Paskelbdama PraneSimg dél pasalinimo i$ rinkos,
skirta vienai i§ piktnaudziavimo dominuojancia padétimi formy, Komisija
sické paskatinti visus suinteresuotus subjektus pateikti savo pastabas dél
Komisijos planuojamos jtvirtinti konkurencijos politikos strategijos, skirtos
kovai su dominuojan¢iy tkio subjekty naudojamu  pasalinanciu
piktnaudziavimu. Komisijos paskelbtas siekis expresis verbis suformuluoti
minéta konkurencijos politikos koncepcija disertacijos autoriy paskatino
dométis grobuoniska kainodara, esancia viena i§ piktnaudziavimo
dominuojancia padétimi formy. Grobuoniskos kainodaros draudimo tyrimas
aktualus todél, kad Sio draudimo turinys apibréztas tik keliuose ETT bei PIT
sprendimuose ir iki $iol néra sufomuluota jokiy aiskiy konkurencijos teisés
taisykliy, kurios vienareikSmisSkai leisty nustatyti, ar tam tikras tikio subjektas
taiko grobuoniska kainodara. Si aplinkybé lemia nepakankamg juridiniy ir
fiziniy asmeny teisinj aiSkumg, vertinant tikétinas savo veiksmy pasekmes.
Pazymétina, kad minéto ,PraneSimo dél paSalinimo i§ rinkos* pagrindu
Komisija parengé ir 2009 m. vasario 24 d. paskelbé komunikata ,,Komisijos
igyvendinimo prioritety taikant EB sutarties 82 straipsnj dominuojanciy tikio
subjekty piktnaudZziaujamam antikonkurenciniam elgesiui gairés“.* Pastarasis
komunikatas neturi privalomos teisinés galios ir yra tik rekomendacinio
pobiidzio, taCiau jis turéty tapti vienu svarbiausiy Saltiniy nagrinéjant
grobuoniskos kainodaros taikyma.

Manytina, kad pasaulyje jsivyraujant finansinei krizei smarkiai didés tkio
subjekty konkurencija ir dalis dominuojanciy tikio subjekty, siekdami iSlaikyti
uzimamg rinkos dalj ar ja padidinti, gali taikyti grobuoniskg kainodara.
Atsizvelgiant | iSvardytas aplinkybes, lemiancias moksliniy tyrimy aktualuma

32 Kroes N. Member of the European Commission in charge of competition policy,
Preliminary thoughts on policy review of Article 82, speech at the Fordham Corporate Law
Institute, New York, 23rd September 2005, http://europa.eu/rapid/pressReleasesAction.do?
reference=SPEECH /05/537&format=HTML&aged=0&language=EN&guilLang (zitréta 2006 m.
rugséjo 1 d.).

3 European Commission, DG Competition, Brussels December 2005, DG Competition
discussion paper on the application of Article 82 of the Treaty to exclusionary abuses,
http://ec.europa.eu/comm/competition/antitrust/art82/discpaper2005.pdf (zitréta 2007 m. kovo 11
d).

34 Europos Bendrijy Komisija. Komisijos Komunikatas. Komisijos jgyvendinimo prioritety
taikant EB sutarties 82 straipsnj dominuojanciy Ukio subjekty piktnaudziaujamam
antikonkurenciniam elgesiui gairés. (2009/C 45/02).
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grobuoniskos kainodaros draudimo srityje bei i fakta, jog Lietuvos ir Europos
teisés moksle néra iSsamaus darbo Sia tema, darytina iSvada, kad disertacijos
autoriaus tyrimas atliktas laiku ir yra aktualus.

Tyrimo objektas. Disertacijos tyrimo objektas — draudimo taikyti
grobuoniska kainodarg reglamentavimas EB ir LR konkurencijos teiséje, t. y.
analizuojamos  Europos  teisminiy  institucijy, Europos  Komisijos
jurisprudencijoje suformuluotos teisés normos, Europos Komisijos priimti
dokumentai, LR konkurencijos teisés aktai bei LR konkurencijos tarybos
nutarimai. Be to, tyrimo objektas apima ir JAV, atskiry uZsienio valstybiy
teisminiy ir konkurencijos institucijy sprendimus bei atitinkamg mokslo
doktring. Pazymétina, kad j disertacijos objektg patenka ne visos JAV bei
atskiry uZzsienio valstybiy teisés normos, jtvirtinancios draudima taikyti
grobuoniska kainodarg, o tik principinés svarbos nuostatos. Darbe siekiama
trumpai apzvelgti pagrindinius draudimo piktnaudziauti dominuojancia
padétimi EB teis¢je principus, taCiau daugiausia démesio skiriama
grobuoniskai kainodarai kaip vienai i§ piktnaudziavimo dominuojancia
padétimi formy. Atsizvelgiant | ribota disertacijos apimtj, dominuojancios
padéties samprata nebus i§samiai analizuojama. Siame darbe sickiama aptarti
tik esminius dominuojancios padéties nustatymo kriterijus (rinkos dalj ir
i¢jimo ] rinkos klifitis) ir neatlickamas i$samus §iy veiksniy tyrimas, kadangi
Sis darbas skirtas ne bendram piktnaudziavimo dominuojancia padétimi
aptarimui, o grobuoniskai kainodarai, kaip vienai i§ piktnaudziavimo
dominuojancia padétimi formy.

Pazymétina, kad Siame darbe néra sickiama iSnagrinéti teisinio dempingo
reglamentavimo, nes dempingas i§ esmés skiriasi nuo grobuoniskos kainodaros
taikymo. Dempingu paprastai pripazjstamas prekiy pardavimas i§ vienos Salies
1 kitos Salies muity teritorija kaina, mazesne uz tos prekés normaligja
(palyginamaja) verte. Be to, draudimg taikyti dempinga jtvirtina ne EB
Steigimo Sutarties 82 straipsnis ar kiti konkurencijos teisés aktai, o pavyzdziui,
Bendrasis susitarimas dél muity tarify ir prekybos (GATT 1994), Tarybos
Reglamentas (EB) Nr. 384/96 ,,Dél apsaugos nuo importo dempingo kaina i§
Europos Bendrijos narémis nesanéiy valstybiy‘*’.

Grobuoniskos kainodaros sgvoka. Nemazai teisininky ir ekonomisty
bandé apibrézti grobuoniskos kainodaros sgvoka, taciau visuotinai priimtinas
susitarimas dél Sios sgvokos turinio néra pasiektas.® France Télécom byloje
PIT konstatavo, kad ,,i$ teismo praktikos, susijusios su grobuoniskomis

33 Pazymétina, kad Lietuvoje nuo 1998 iki 2004 m. galiojo Lietuvos Respublikos

antidempingo jstatymas.
36 Nagarajan V., Predatory pricing: A search for a regulatory standard, Working paper No.
31, September 1987, p. 2.
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kainomis, matyti, kad jei nustatomos mazesnés nei kintamyjy kasty vidurkis
kainos, galima daryti i$vada, jog tokia kainy politika siekiama paSalinti i§
rinkos konkurentus ir kad kainos, kurios yra mazesnés nei fiksuoty kasty
vidurkis, bet didesnés nei kintamuyjy kasty vidurkis, turi buti laikomos
piktnaudziaujanciomis, jei jomis siekiama jgyvendinti konkurenty paSalinimo
i§ rinkos plang.“”’ Komisija grobuoniskg kainodarg apibrézia kaip
dominuojancio tkio subjekto veiksmus, kai tikio subjektas sumazina kainas ir
tyCia patiria nuostolius, trumpam laikotarpiui atsisako pelno, siekdamas
pasalinti arba sudrausminti vieng ar daugiau konkurenty, arba uZzkirsti kelig
potencialiy konkurenty j¢jimui j rinka, taip sutrikdydamas rinkoje esancia
konkurencijg ar konkurencijos augimg.*® G. A. Hay sidlo grobuoniska
kainodara pripazinti ,,dominuojancio iikio subjekto kainy nustatymo veiksmus,
kurie neigiamai veikia konkurencija, kenkdami esamiems konkurentams arba
atgrasindami naujus konkurentus nuo jéjimo j rinkg“¥*. R. A. Posner
grobuoniska kainodarg apibrézia kaip ,kainy nustatymg tam tikru lygiu,
siekiant i§stumti i$ rinkos taip pat ar efektyviau dirbantj konkurentg*®’.

Apibendrinant pasakytina, kad teismin¢je praktikoje ir mokslingje
literatiiroje pateikiami grobuoniSskos kainodaros apibrézimai yra ganétinai
panasis. Autoriaus nuomone, grobuoniska kainodara laikytini tokie veiksmai,
kai dominuojantis Tkio subjektas, nustates mazesnes prekiy kainas nei jy
gamybos kastai ir taip pasalings esamus konkurentus arba sudares papildomas
klititis naujiems konkurentams rinkoje atsirasti, véliau nustato tokj auksta
kainy lygi, kokio dominuojantis Tikio subjektas nebiity galéjgs nustatyti, jeigu
i§ rinkos nebiity paSalinti esami arba jeigu i rinka buty leista jeiti naujiems
konkurentams, tokiais veiksmais sukeliant zalg vartotojams.

Draudimas taikyti grobuoniska kainodara Lietuvos teis¢je buvo jtvirtintas
LR konkurencijos tarybai prie valstybinés kainy ir konkurencijos tarnybos
priémus 1994 m. balandzio 7 d. nutarimg Nr. 21 , Dél LR konkurencijos
istatymu numatytos piktnaudziavimo dominuojancia padétimi iSaiskinimo ir
priezitiros tvarkos® (toliau — nutarimas ,,Dél LR konkurencijos jstatymu
numatytos piktnaudziavimo dominuojancia padétimi iSaiSkinimo ir priezifiros
tvarkos®), kurio 4.1.1 punkte nurodyta, kad viena i§ kliti¢iy sudarymo plétoti
veikla yra ,,prekiy pardavimas mazesnémis uz gamybos kastus kainomis, jei tai

S p1T sprendimas byloje T-340/03 France Télécom SA, [2007] para. 130.

38 European Commission, DG Competition, Brussels December 2005, DG Competition
discussion paper on the application of Article 82 of the Treaty to exclusionary abuses,
http://ec.europa.eu/comm/competition/antitrust/art82/discpaper2005.pdf (zitréta 2007 m. kovo 11
d.), para. 93.

39 Hay G. A. The economics of Predatory Pricing, (1982) 51 Antitrust Law Journal. 361,
362.

0 posner R. A. Antitrust Law. An economic Perspective (1976) 189.
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riboja ar gali riboti konkurencijg“*!. Manytina, kad 4.1.1 punkte jtvirtintas
draudimas nustatyti mazesnes prekiy kainas, nei jy gamybos kastai, laikytinas
draudimu taikyti grobuoniska kainodara, nepaisant to, kad Siame nutarime néra
vartojamas grobuoniskos kainodaros terminas. LR konkurencijos tarybos
nutarimas ,,.Dél LR konkurencijos jstatymu numatytos piktnaudziavimo
dominuojancia padétimi iSaiSkinimo ir prieziliros tvarkos® buvo panaikintas
LR konkurencijos tarybai 2000 m. geguzés 17 d. priémus nutarimg Nr. 52 ,,Dél
konkurencijos tarybos paaiskinimy dél dominuojancios padéties nustatymo*
(toliau — nutarimas ,Dél konkurencijos tarybos paaiskinimy dél
dominuojancios padéties nustatymo*).* LR konkurencijos taryba nutarime
»Deél konkurencijos tarybos paaiskinimy dél dominuojancios padéties
nustatymo* pazymi, kad ,,,grobuoniskais® suprantami veiksmai, kai tkio
subjektas, samoningai siekdamas paSalinti i§ rinkos konkurents, patiria
nuostolius, nustatydamas labai mazas kainas, pavyzdziui maZesnes nei jo
vidutiniai kintamieji ka$tai.“** Taip pat pazymima, jog ,ikio subjektas gali
bandyti iSlaikyti savo pozicijas ,,grobuoniskais veiksmais. Jeigu anksciau biita
atvejy, kai esamas rinkos dalyvis bandé iSstumti konkurentg i§ rinkos,
nustatydamas mazesnes nei vidutiniai kintamieji kaStai savo produkcijos
kainas, kad konkurentas patirty nuostolius, tai toks esamas rinkos dalyvis jau
zinomas kaip agresyvus. Siuo atveju esamo rinkos dalyvio reputacija gali biti
kliitis naujiems gamintojams jeiti j rinka.“** LR konkurencijos tarybos
pateikiamas grobuoni$kos kainodaros sgvokos apibrézimas vertintinas
kritiskai. Pirma, LR konkurencijos tarybai reikéty pazyméti, kad grobuoniska
kainodara pripazjstami veiksmai, kai dominuojantis tkio subjektas ne tik
siekia paSalinti konkurentg iS rinkos, bet ir neleidzia rinkoje jsitvirtinti naujam
konkurentui. Antra, LR konkurencijos taryba nurodo, kad ,esamo rinkos
dalyvio reputacija gali buiti klifitis jeiti j rinka naujiems gamintojams®, bet,
autoriaus nuomone, klititimi jeiti i rinkg yra ne tik esamo dalyvio reputacija,
bet ir grobuoniskos kainodaros taikymas. LR konkurencijos tarybai §j dalyka
reikéty aiskiai nurodyti. TreCia, pateikiamame grobuoni$kos kainodaros

41 Konkurencijos tarybos prie Valstybinés konkurencijos ir vartotojy teisiy gynimo tarnybos
prie Lietuvos Respublikos Vyriausybés 1994 m. balandzio 7 d. nutarimg Nr. 21 ,,Dél Lietuvos
Respublikos konkurencijos jstatymu draudziamo piktnaudziavimo dominuojancia padétimi
i8aiskinimo ir priezitiros tvarkos* (Valstybés zinios. 1994. Nr. 32-582).

2 Lietuvos Respublikos konkurencijos tarybos 2000 m. geguzés 17 d. nutarimas Nr. 52 ,,Dél
konkurencijos tarybos paaiskinimy dél dominuojancios padéties nustatymo* // Valstybés zinios.
2000. Nr. 52-1516.

® Lietuvos Respublikos konkurencijos tarybos 2000 m. geguzés 17 d. nutarimas Nr. 52 ,,Dél
konkurencijos tarybos paaiSkinimy dél dominuojancios padéties nustatymo® // Valstybés zinios.
2000. Nr. 52-1516, punktas 20.2.

“ Lietuvos Respublikos konkurencijos tarybos 2000 m. geguzés 17 d. nutarimas Nr. 52 ,,Dél
konkurencijos tarybos paaiSkinimy dél dominuojancios padéties nustatymo® // Valstybés zinios.
2000. Nr. 52-1516.
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savokos apibrézime néra pazymima, kad grobuoniska kainodarg taikantis
dominuojantis Gikio subjektas véliau turi susigrazinti patirtus nuostolius, taip
sukeldamas zalg vartotojams. Ketvirta, nagrinéjamame nutarime néra i$samiai
atskleidziamas draudimo taikyti grobuoniskg kainodarg turinys. Autoriaus
nuomone, konkurencijos taryba turéty pakeisti vartojama grobuoniskos
kainodaros sgvoka ir pladiau paaiSkinti draudimo taikyti grobuoniSka
kainodarg turinj. Autorius siiilyty LR konkurencijos tarybai naudotis autoriaus
pateikiamu grobuoniskos kainodaros apibrézimu.

Tyrimo metodai. Disertacijoje darbo temai analizuoti taikyti tokie tyrimo
metodai: loginis, sisteminés analizés, lyginamasis, lingvistinis, istorinis ir
tarpdisciplininés analizés.

Loginis metodas padéjo nustatyti analizuojamy EB, LR bei JAV
konkurencijos teisés normy turinj, jvertinti normy tarpusavio rysius. Sis
metodas ypac svarbus siekiant i$siaiskinti EB Sutarties 82 straipsnyje itvirtinto
draudimo taikyti grobuoniska kainodara prigimt;.

Lyginamasis metodas daznai taikomas EB Sutarties 82 straipsnio
normoms analizuoti, lyginant EB, JAV bei LR nacionalinés konkurencijos
teisés normas. JAV moksliné doktrina ir teisminiai sprendimai buvo iSsamiai
aptarti disertacijoje, kadangi grobuoniskos kainodaros doktrina buvo
suformuluota JAV teisminéje praktikoje, be to, buvo siekiama pasiremti joje
suformuluotais principais vertinant EB teisminiy institucijy sprendimus.
Lyginamojo metodo taikymas Siame darbe neiSvengiamas, nes Europos
regione grobuoniskos kainodaros doktrina néra pakankamai i§plétota.

Tarpdisciplininés  analizés  metodas. Disertacijoje  analizuojamos
skirtingos teisés sistemos (EB ir JAV) ir remiamasi ekonomikos mokslo
ziniomis, kadangi konkurencijos teisé yra labai glaudziai susijusi su
eckonomika. Ekonomika ypa¢ svarbi analizuojant kaSty ribas grobuoniskos
kainodaros kontekste bei vertinant neigiamas pasekmes rinkai, kurias sukelia
grobuoniska kainodara. Vadovaujantis ekonomikos mokslo principais tikio
subjekty veiksmai vertinami ne tik formaliuoju aspektu, bet ir jy poveikio
rinkai bei vartotojams atzvilgiu.*

Sisteminés analizés metodas sudaré prielaidas analizuoti grobuoniska
kainodara kaip vieng i§ piktnaudziavimo dominuojanéia padétimi formy, tuo
pat metu naudojant bendras konkurencijos teisés sgvokas ir pasitelkiant EB bei
LR teisés Saltinius.

Istorinis metodas taikytas siekiant atskleisti istorines aplinkybes, lémusias
draudimo taikyti grobuoniska kainodara atsiradimg EB ir JAV konkurencijos

4_Report by the EAGCP .An economic approach to Article 82% July 2005.

http://ec.europa.eu/comm/competition/publications/studies/eagep july 21 05.pdf (zitréta 2006 m.
birzelio 30 d.). Pazymétina, kad Komisijos konkurencijos generaliniam direktoratui vadovauja ne
teisininko, o ekonomisto issilavinima turintis P. Lowe.
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teiséje ir nustatyti priezastis, Iémusias EB ir JAV teismy pozicija grobuoniskos
kainodaros atzvilgiu bei pasikeitimus vertinant grobuoniska kainodara tiek
mokslinéje doktrinoje, tick teisminéje praktikoje.

Lingvistinis metodas taikytas siekiant nustatyti konkurencijos teisés
normy turinj remiantis teisés aktuose jtvirtintomis formuluotémis. Sis metodas
taip pat taikytas analizuojant Europos teisminiy institucijy sprendimus bei
Komisijos paskelbtus dokumentus.

Darbo tikslas ir uzdaviniai. Darbo tikslas — taikant mokslinius tyrimo
metodus, visapusiSkai iSanalizuoti draudimo taikyti grobuoniska kainodara
ypatumus EB konkurencijos teiséje, atskleisti esmines problemas, kylanéias
praktikoje, taikant §j draudimg jtvirtinancias konkurencijos teisés normas, ir
apzvelgti negausig LR konkurencijos tarybos praktika bei LR konkurencijos
teisés taisykles, jtvirtinancias draudimg taikyti grobuoniska kainodara.

Siekiant nurodyto darbo tikslo iskelti tokie uzdaviniai:

1) trumpai istirti esminius piktnaudziavimo dominuojancia padétimi EB
konkurencijos teis¢je principus, apibudinti esminius grobuoniskos kainodaros
pozymius bei apzvelgti mokslines teorijas, taikomas siekiant jvertinti, ar tam
tikri veiksmai laikytini grobuoniska kainodara;

2)iSnagrinéti su grobuonisSkos kainodaros taikymu susijusius EB
teisminiy institucijy sprendimus, LR konkurencijos tarybos nutarimus ir EB
bei LR teisés aktus;

3) istirti kastus, taikomus siekiant jvertinti, ar tam tikri veiksmai laikytini
grobuoniska kainodara;

4) nustatyti, kokig reik§me reikia skirti tariamai grobuoniska kainodara
taikiusio tikio subjekto galimybéms atgauti nuostolius;

S)jvertinti, kokig reikSme reikia teikti tariamai grobuoniska kainodarg
taikiusio tikio subjekto ketinimui;

6)nustatyti tariamai grobuoniSka kainodara taikiusio ukio subjekto
pateikiamy objektyviy pateisinimy reikSme¢ vertinant, ar Sis tkio subjektas
piktnaudziavo dominuojancia padétimi.

Ginami darbo teiginiai.

I.LR konkurencijos tarybos teikiama grobuoniSskos kainodaros
apibrézima reikéty pakeisti, grobuoniska kainodara apibréziant kaip tokius
veiksmus, kai dominuojantis @ikio subjektas, nustatgs mazesnes prekiy kainas
nei jy gamybos kastai ir taip paSalings esamus konkurentus arba sudares
papildomas klifitis naujiems konkurentams rinkoje atsirasti, véliau nustato tokj
auksta kainy lygj, kokio dominuojantis iikio subjektas nebiity galéjes nustatyti,
jeigu i§ rinkos neblity pasalinti esami arba jeigu | rinka biity leista jeiti
naujiems konkurentams, tokiais veiksmais sukeliant zalg vartotojams;
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2. Europos Bendrijy teisminés institucijos ir Komisija dominuojancio
tkio subjekto prekiy kainy ir kasty santykio neturéty pripazinti esmine
aplinkybe sprendziant, ar dominuojantis Tkio subjektas taiké grobuoniska
kainodara;

3. Europos Bendrijy teisminés institucijos ir Komisija turéty pripazinti,
jog dominuojantis iikio subjektas taiké grobuoniSka kainodarg tik pateikus
irodymus, kad tikio subjektas gali atgauti, grobuoniSkos kainodaros taikymo
pasekmeéje, patirtus nuostolius;

4. Europos Bendrijy teisminés institucijos ir Komisija, dominuojancio
tikio subjekto ketinimg piktnaudziauti turéty pripazinti tik papildomu jrodymu,
patvirtinanéiu, jog Tikio subjektas taiké grobuoniskg kainodars;

5. Europos Bendrijy teisminés institucijos ir Komisija, turéty pripazinti
tariamai grobuoniSka kainodarg taikanc¢io dominuojancio tikio subjekto teis¢
pateikti objektyvius savo veiksmy pateisinimus visais atvejais, nepaisant tikio
subjekto taikomy kainy ir kasty santykio.

Mokslinis naujumas ir praktiné reik§mé. Vertinant darbo naujuma
Lietuvos teisés mokslo atzvilgiu, pazymeétina, kad §i disertacija yra pirmoji
disertacija Lietuvoje, skirta piktnaudziavimo dominuojancia padétimi analizei
Europos Bendrijy konkurencijos teisé¢je. Pazymétina, kad Europos regiono ir
JAV  konkurencijos teisés mokslininkai skyré nemazai démesio
dominuojancios padéties apskritai bei grobuoniskos kainodaros, kaip vienos i§
piktnaudziavimo dominuojancia padétimi formy, analizei. Teisés mokslininkai
neretai kritikuoja Europos Bendrijy teisminiy institucijy ir Komisijos
sprendimus, kadangi Europos teisminés institucijos ir Komisija,
analizuodamos grobuoniska kainodara, didelj démesj skiria formaliems
kainodaros vertinimo kriterijams ir nepakankamai atsizvelgia | dominuojancio
ikio subjekto veiksmy poveikj rinkai. Nors EB teiséje skiriamas didelis
démesys grobuoniskai kainodarai, disertacijos autoriui, ieSkojusiam mokslinés
literatiros Lietuvos, taip pat keletoje Vokietijos, Danijos ir Sveicarijos
universitety biblioteky bei duomeny baziy, nepavyko aptikti monografijos arba
knygos, skirtos i§samiam grobuoniskos kainodaros EB teis¢je aptarimui.*® Tai
leidzia daryti iSvada, kad grobuoniskos kainodaros samprata Europos Bendrijy
teisés moksle néra pakankamai iSplétota ir Sios srities tyrimai yra svarbiis.

Disertacijoje i$samiai iSnagrinéti Europos Bendrijy teisminiy institucijy,
Europos Komisijos, JAV ir kity uzsienio valstybiy teismy sprendimai bei
moksling literatiira, skirta grobuoniskai kainodarai. Sis mokslinis darbas
suteikia galimybe teismams bei konkurencijos institucijoms, analizuojant
grobuoniska kainodara, pasinaudoti surinkta medziaga ir jvertinti jvairius
nagriné¢jamy byly aspektus, atsizvelgiant tiek j Europos Bendrijy, tiek j kity

4 Siame kontekste pazymétina, kad disertacijos autorius susipazino su keletu monografijy,
skirty grobuoniskos kainodaros taikymo draudimui Jungtinése Valstijose.
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uzsienio valstybiy praktika. 2009 m. vasario 24 d. Komisijos paskelbto
komunikato ,,Komisijos jgyvendinimo prioritety taikant EB sutarties 82
straipsnj dominuojanéiy tikio subjekty piktnaudziaujamam antikonkurenciniam
elgesiui gairés*Y’ iSsamus aptarimas disertacijoje bus svarbus taikant ar
aiSkinant Komisijos dokumentus, jtvirtinancius draudimg taikyti grobuoniska
kainodarg.

Tyrimo Saltiniai. EB Sutartis ir EB teisés aktai. EB Sutarties 82
straipsnis bei kitos pastarosios sutarties normos buvo pagrindinis disertacijos
Saltinis. Be to, buvo remiamasi kitais EB teisés aktais, pvz., Tarybos
Reglamentu (EB) Nr. 1/2003, 2002 m. gruodzio 16 d., dél konkurencijos
taisykliy, nustatyty Sutarties 81 ir 82 straipsniuose jgyvendinimo.*®

Europos Sqjungos, Europos Komisijos, JAV ir atskiry valstybiy teisminiy
bei konkurencijos institucijy sprendimai. Daug démesio skirta Europos
teisminiy institucijy, Komisijos, JAV bei kity uzsienio valstybiy teisminiy ir
konkurencijos institucijy sprendimams.

Europos Komisijos priimti dokumentai. Darbe naudojamasi 2005 m.
gruodzio ménesj vieno i§ Komisijos struktiiriniy padaliniy — Konkurencijos
generalinio direktorato paskelbtu ,,Konkurencijos generalinio direktorato
svarstytinu praneSimu dél Sutarties 82 straipsnio taikymo pasalinanciam
piktnaudziavimui®, Komisijos 2009 m. vasario 24 d. paskelbtu komunikatu
,Komisijos jgyvendinimo prioritety taikant EB sutarties 82 straipsnj
dominuojanciy tkio subjekty piktnaudziaujamam antikonkurenciniam elgesiui
gairés“, 1997 m. Komisijos pateiktu praneSimu ,,Dél atitinkamos rinkos
apibrézimo Bendrijos konkurencijos teisés tikslais* bei kitais Komisijos
priimtais dokumentais.

Teisés mokslo darbai. Autorius susipazino su reik§mingais Lietuvos
mokslininky darbais, skirtais konkurencijos teisei — I. Norkaus, L. Darulienés
bei D. Svirino disertacijomis, tadiau pazymétina, kad Sie darbai néra tiesiogiai
susij¢ su Sioje disertacijoje nagrinéjamomis problemomis. 1. Norkaus
disertacija skirta draudziamy susitarimy konkurencijos teiséje analizei®, L.
Daruliené tyré konkurencijos teisés taikymg reguliuojant banky veiklg™, o D.
Svirinas analizavo vertikaliyjy susitarimy reglamentavima konkurencijos

47 Europos Bendrijy Komisija. Komisijos Komunikatas. Komisijos jgyvendinimo prioritety
taikant EB sutarties 82 straipsnj dominuojanciy Ukio subjekty piktnaudziaujamam
antikonkurenciniam elgesiui gairés. (2009/C 45/02).

48 Tarybos Reglamentas (EB) Nr. 1/2003, 2002 m. gruodzio 16 d., dél konkurencijos
taisykliy, nustatyty Sutarties 81 ir 82 straipsniuose jgyvendinimo. OL, L 1/1, 10.10.2003.

> Norkus 1. Draudziami susitarimai pagal Europos bendrijos konkurencijos teisg. Daktaro
disertacija. Socialiniai mokslai, teis¢ (01 S), Vilniaus universitetas, 2001.

%% Daruliené L. Konkurencijos teisés taikymo ypatumai reguliuojant banky veikla ES ir
Lietuvoje. Daktaro disertacija. Socialiniai mokslai, teis¢ (01 S), Lietuvos teisés universitetas,
2002.
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teiséje.”! Nemazai démesio disertacijoje skiriama Europos ir JAV mokslininky
darbams grobuoniskos kainodaros tema. EB konkurencijos teis¢je reikSmingus
grobuoniskos kainodaros tyrimus atliko B. Allan, L. Phlips, C. Ritter, R.
O‘Donoghue, J. Padilla, P. Andrews, S. M. Gal, D. Waelbroeck ir Kkiti.
GrobuoniSkos kainodaros draudima Jungtiniy Valstijy teis¢je tyré¢ P. Areeda,
H. Hovenkamp, F. D. Turner, R. Posner, C. Austin, W. Baumol, P. Bolton, J.
F. Brodley, H. M. Riordan, F. Easterbrook, A. Eckert, S. D. West, A. Edlin, J.
McGee, F. M. Sherer, O. Williamson ir kiti.

Lietuvos Respublikos ir kity valstybiy teisés aktai. Darbe analizuojamas
LR konkurencijos jstatymas, aptariami kai kurie LR pojstatyminiai teisés aktai
(priimti LR konkurencijos tarybos), JAV ir kai kuriy kity uzsienio valstybiy
teisés aktai konkurencijos teisés srityje.

Darbo struktiira. Disertacija sudaro jvadas, SeSi skyriai, poskyriai,
iSvados, pasiiilymai, naudotos literatiros sarasas ir disertanto moksliniy
publikacijy sarasas. Skyriuose nagrinéjami tokie klausimai: 1) pirmame —
esminés piktnaudziavimo dominuojancia padétimi EB ir LR konkurencijos
teis¢je savokos; 2) antrame — grobuoniSkos kainodaros samprata bei
pagrindinés mokslinés teorijos, taikomos vertinant, ar tam tikri veiksmai
laikytini grobuoniska kainodara; 3) treCiame — kastai, kuriais remiamasi
nustatant, ar dominuojancio iikio subjekto veiksmai laikytini grobuoniska
kainodara. ES teisminés institucijos vertindamos ar dominuojantis tkio
subjektas taiko grobuoniska kainodara, visada siekia jvertinti ar ikio subjektas
prekiauja maZesnémis kainomis nei prekiy gamybos kastai. Priklausomai nuo
bylos aplinkybiy, tiriama ko subjekto kainy atitiktis jvairiems kasty matams:
vidutiniams kintamiesiems kasStams, vidutiniams i§vengiamiesiems kaStams,
ilgalaikiams vidutiniams padidéjantiems kastams bei vidutiniams bendriesiems
kastams; 4) ketvirtame — aptariama grobuoni$ka kainodarg taikancio tkio
subjekto ketinimo reik§mé. Ketinimo vertinimas skiriasi atsizvelgiant |
nustatomg kaing. Jeigu tkio subjektas nustato mazesnes nei vidutiniai
kintamieji ar i§vengiamieji kastai kainas, daroma prielaida, kad tkio subjektas
taiko grobuonis$ka kainodara, be to, preziumuojama, jog iikio subjektas turi
neteiséta ketinimg. Tuo tarpu, jeigu tkio subjektas nustato didesnes nei
vidutiniai kintamieji, iSvengiamieji, ilgalaikiai vidutiniai padidéjantys ir
vidutiniai bendrieji kaStai kainas, siekiant pripazinti Gikio subjekts taikius
grobuoniska kainodarg, reikia jrodyti neteiséta tkio subjekto ketinimg; 5)
penktame — aptariamos dominuojancio ikio subjekto galimybés atgauti
nuostolius, patirtus taikant grobuoniska kainodarg bei §iy galimybiy reik§mé,

3! Svirinas D. Vertikaliyjy susitarimy reglamentavimas konkurencijos teis¢je. Daktaro

disertacija. Socialiniai mokslai, teis¢ (01 S), Mykolo Romerio Universitetas, 2004; Daivis
Svirinas. Vertikaliyjy susitarimy reglamentavimas konkurencijos teiséje: monografija; Mykolo
Romerio universitetas. Vilnius, 2004.
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vertinant piktnaudziaujancio tkio subjekto veiksmus. Pazymétina, kad ES
teisminés institucijos, vertindamos grobuoniskos kainodaros veiksmus,
neteikia didelés reik§més tikio subjekto galimybéms atgauti nuostolius ir Gikio
subjektas gali buti pripaZintas taikes grobuoni$ka kainodarg net esant
irodymams, jog negalima atgauti nuostoliy; 6) SeStame — analizuojami
grobuoniska kainodara taikancio tkio subjekto veiksmy atzvilgiu taikomi
objektyvlis pateisinimai. Dominuojancio tkio subjekto piktnaudziavimu
laikytini veiksmai, ETT ir Komisijos gali biiti nepripaZzinti draudziamais pagal
EB Sutarties 82 straipsni, jeigu iikio subjektas pateikia objektyvy savo
veiksmy pateisinimg arba jrodo, jog jo veiksmai sukelia teigiama poveikj,
nusveriant] neigiama jtaka konkurencijai. Darbo pabaigoje pateikiamos
iSvados ir pasitlymai.

Tyrimo rezultaty aprobavimas. Darbas apsvarstytas Mykolo Romerio
universiteto Europos Sajungos teisés katedroje.

Kai kurios Sio tyrimo dalys autoriaus paskelbtos Mykolo Romerio
universiteto mokslo darby Zurnale ,Jurisprudencija“: 1. Moisejevas R.
Piktnaudziavimas dominuojancia padétimi: grobuoniska kainodara — esminiai
pozymiai. Jurisprudencija. 2007. T. 9 (99): 62-70; 2. Moisejevas R. Europos
Tarybos reglamentu Nr. 1/2003 jgyvendintos Europos Bendrijy konkurencijos
teisés reformos analize. Jurisprudencija. 2006. T. 3 (81): 64-72.

Savo moksliniy tyrimy rezultatais autorius rémési skaitydamas EB
konkurencijos teisés paskaitas Mykolo Romerio universiteto studentams.
Autorius keitési savo ziniomis moksliniy tyrimy srityje bei jas gilino 2007 m.
birzelio ménes; JAV, Niujorke, teis¢jams skirtuose konkurencijos teisés
kursuose Fordham Law School, 2006 m. lapkricio ménesj Vengrijoje,
Budapeste, teis¢jams skirtuose konkurencijos teisés kursuose, 2006 m. birzelio
ménesj Europos Teisés Akademijoje, Vokietijoje, Tryre, konkurencijos teisés
kursuose bei 2006 m. geguzés ménesj Vilniuje Europos Teisés Akademijos
organizuotame seminare ,,Supazindinimas su naujuoju nacionaliniy teismy
vaidmeniu pagal reglamenta 1/2003 (EB)“.
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ISVADOS

1. LR konkurencijos tarybos pateikiamas grobuoniSskos kainodaros
apibrézimas néra pakankamai tikslus ir jj reikéty keisti darbe sitilomu
apibrézimu, grobuonis$ka kainodarg apibréziant kaip tokius veiksmus, kai
dominuojantis tikio subjektas, nustatgs mazesnes prekiy kainas nei jy gamybos
kastai ir taip paSalings esamus konkurentus arba sudargs papildomas klititis
naujiems konkurentams rinkoje atsirasti, véliau nustato tokj auksta kainy lygj,
kokio dominuojantis tikio subjektas nebiity gal¢jes nustatyti, jeigu i§ rinkos
neblity paSalinti esami arba jeigu | rinka biity leista jeiti naujiems
konkurentams, tokiais veiksmais sukeliant zala vartotojams.

2. Europos Bendrijy teisminés institucijos ir Komisija dominuojancio
tkio subjekto prekiy kainy ir kaSty santykio neturéty pripaZinti esmine
aplinkybe sprendziant, ar dominuojantis Tkio subjektas taiké grobuoniska
kainodara. Europos teisminés institucijos, vertindamos grobuoniska kainodara,
turéty skirti mazesnj démesj prekiy kainy ir kasty santykiui, nei dominuojancio
ikio subjekty veiksmy poveikiui konkurencijai rinkoje ir vartotojams.
Komisija, siekdama taikyti vidutinius i§vengiamuosius kastus vietoj vidutiniy
kintamyjy kasty, turéty aiskiau apibrézti vidutiniy iSvengiamyjy kasty savoka,
kad wuztikrinty suinteresuoty subjekty teisinj tikruma. Be to, Komisijos
siilymas naudoti vidutinius iSvengiamuosius kaStus neatitinka ETT ir PIT
praktikos. Reikéty tiksliau apibrézti, kaip reikia apskaiCiuoti tiek vidutinius
iSvengiamuosius kastus, tiek ilgalaikius vidutinius padidéjancéius kastus, kad
bty uztikrintas tkio subjekty teisinis tikrumas. Ilgalaikiy vidutiniy
padidéjanciy kaSty testas néra universalus ir tinka taikyti tik dalyje verslo
sriciy.

3. Tik esant iSimtinéms aplinkybéms galima drausti kainy, didesniy nei
vidutiniai kintamieji/iSvengiamieji kaStai ir maZesniy nei vidutiniai bendrieji
kastai, nustatyma, nes Siuo atveju padengiami kintamieji bei dalis fiksuoty
kasty. Ukio subjekto kainodara néra tokia akivaizdZiai nuostolinga, kaip
nustatant kainas, mazesnes nei vidutiniai kintamieji/iSvengiamieji kastai.
Dominuojanc¢iy tkio subjekty nustatomos didesnés nei vidutiniai bendrieji
kastai kainos (ribiné kainodara), neturéty biiti pripaZjstamos grobuoniSka
kainodara.

4. Europos teisminés institucijos ir Komisija, vertindamos grobuoniskos
kainodaros taikyma, skiria pernelyg didelj démesj dominuojancio ikio
subjekto ketinimui. Dominuojancio tikio subjekto ketinima taikyti grobuoniska
kainodara reikéty pripazinti tik papildomu jrodymu, patvirtinanéiu, jog tkio
subjektas piktnaudziavo dominuojanéia padétimi. Strateginiuose tikio subjekto
planuose gali biiti numatytas siekis paSalinti konkurentus, taciau iikio subjekty
vadovai ne visada priima teisingus sprendimus ir jiems daznai nepavyksta
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igyvendinti verslo plany. Be to, noras pasalinti konkurentus ir uzimti didele
prekiy rinkos dalj yra visy tikio subjekty tikslas, varomoji konkurencijos jéga.
Konkurencijos institucijy pareigiinai ypa¢ daug démesio turéty skirti ne tikio
subjekto ketinimui, o tyrimui, ar taikoma kainodara nulems konkurenty
pasalinimg. KritiSkai vertintina, kad konkurencijos institucijy pareigiinai,
sickdami pagrjsti Gkio subjekto ketinimy neteisétuma, dazniausiai remiasi
netiesioginiais jrodymais, nes tokie jrodymai néra visiskai patikimi.

5. Europos Bendrijy teisminés institucijos ir Komisija turéty pripaZinti,
jog dominuojantis tkio subjektas taiké grobuoniska kainodara tik pateikus
jrodymus, kad tkio subjektas gali atgauti, grobuoniskos kainodaros taikymo
pasekméje, patirtus nuostolius. Galimybe¢ atgauti nuostolius pripazinus biitinu
elementu, konkurencijos institucijos siekty jvertinti ar dominuojancio tkio
subjekto veiksmai sukélé Zala vartotojams. Neatsizvelgiant j @ikio subjekto
galimybes atgauti nuostolius, konkurencijos taisyklés gali biiti taikomos
pernelyg grieztai, o dominuojantys wikio subjektai nesieks nustatyti mazas,
vartotojams naudingas kainas.

6. Komisijos pozicija dél objektyviy pateisinimy vertintina kritiskai,
kadangi ju taikymui nustatytos salygos pernelyg grieztos, nepakankamai
aikiai apibréztos ir galimybés pasiremti $ia gynybos priemone yra ribotos.
Europos Bendrijy teisminés institucijos ir Komisija, turéty pripazinti tariamai
grobuoniska kainodarg taikan¢io dominuojancio iikio subjekto teis¢ pateikti
objektyvius savo veiksmy pateisinimus visais atvejais, nepaisant tikio subjekto
taikomy kainy ir kasty santykio. Reikéty pripazinti dominuojanciy tkio
subjekty teis¢ nustatyti mazesnes nei vidutiniai kintamieji/iSvengiamieji kastai
kainas, kai konkurentai taiko ypa¢ mazas kainas.
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PASIULYMAI

1. Panaikinti LR konkurencijos tarybos 2000 m. geguzés 17 d. nutarimo
Nr. 52 ,,Dél konkurencijos tarybos paaiskinimy dél dominuojancios padéties
nustatymo* 20.2 punkte pateikiamg trecig iSnaSa, kurioje pateikiamas
grobuoniskos kainodaros apibrézimas.

2. Papildyti LR konkurencijos tarybos 2000 m. geguzés 17 d. nutarimo
Nr. 52 ,,D¢l konkurencijos tarybos paaiskinimy dél dominuojancios padéties
nustatymo* 20.2 punkta §iuo sakiniu — grobuoniSka kainodara laikytini tokie
veiksmai, kai dominuojantis tikio subjektas, nustates mazesnes prekiy kainas
nei jy gamybos kaStai ir taip paSalings esamus konkurentus arba sudargs
papildomas klifitis naujiems konkurentams rinkoje atsirasti, véliau nustato tokj
auksta kainy lygj, kokio dominuojantis tikio subjektas nebiity galéjes nustatyti,
jeigu i rinkos nebiity pasalinti esami arba jeigu | rinkg bity leista jeiti
naujiems konkurentams, tokiais veiksmais sukeliant zalg vartotojams.

3. Rekomenduotina LR konkurencijos tarybos 2000 m. geguzés 17 d.
nutarimo Nr. 52 ,,Dél konkurencijos tarybos paaiSkinimy dél dominuojancios
padéties nustatymo* 20.2 punkte iSsamiai paaisSkinti kriterijus, kuriais
vadovaujasi LR konkurencijos taryba, vertindama, ar tkio subjektas taikée
grobuoniska kainodara.
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Moksliniy publikaciju sgrasas

1. Moisejevas R. Piktnaudziavimas dominuojancia padétimi: grobuoniska
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2. Moisejevas R. Europos Tarybos reglamentu Nr. 1/2003 jgyvendintos
Europos Bendrijy konkurencijos teisés reformos analizé. Jurisprudencija.
2006. T. 3 (81): 64-72.

Kitos autoriaus mokslinés publikacijos ne disertacijos tema

1. Moisejevas R. JAV kariné kampanija Afganistane tarptautinés teisés
pozitriu. Justitia. 2002. Nr. 1-2.

2. Moisejevas R. Domestic remedies for breach of EC law. Baltic
Yearbook of International Law. 2004. Volume 4: 167-179.

3. Moisejevas R. Book review. Galina Zukova. Legal Aspects of Trade in
Goods between the EU and its Candidate States: The Case of Latvia. Riga,
Latvijas Vestnesis, 2004. Baltic Yearbook of International Law. 2005. Volume
5:355-360.

4. Moisejevas R. Book review. Latvia in Europe: Visions of the Future.
Scientific Editor Talavs Jundzis. Riga. Baltic Center for Strategic Studies.
Latvian Academy of Sciences, 2004. Baltic Yearbook of International Law.
2005. Volume 5: 361-364.
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GYVENIMO APRASYMAS

Vardas ir pavardé: Raimundas Moisejevas

Gimimo data ir vieta: 1978.06.18, Vilnius

ISsilavinimas: auksStasis universitetinis teisinis iSsilavinimas (teisés
magistro laipsnis, doktorantiiros studijos)

El.pasto adresas: raimundasl 1 @yahoo.com

PAGRINDINE INFORMACIJA:

Nuo 2008 m. dirbu teisininku UAB ,,Ukio banko investiciné grupé*.

Nuo 2004 m. iki 2008 m. dirbau Lietuvos Respublikos Konstitucinio
Teismo teisés departamente.

2004 m. pus¢ mety dirbau Mokestiniy gincy komisijoje prie Lietuvos
Respublikos Vyriausybés komisijos nario padéjéju.

Nuo 2004 m. Mykolo Romerio Universitete studijavau doktorantiiroje.

2003 m. igijes teisés magistro laipsnj pradéjau déstyti Mykolo Romerio
Universitete (pusé etato).

Tra teke skaityti $iy dalyky paskaitas bei vesti seminarus — ES
konkurencijos teisé, ES instituciné teisé, ES materialiné teisé, jvadas i ES
teise, tarptautiné viesoji teisé ir tarptauting jury teisé.

STAZUOTES, KVALIFIKACIJOS KELIMAS

2006 m. geguzés 3 — 4 d. dalyvavau Europos Teisés Akademijos
organizuotame seminare Vilniuje ,,Supazindinimas su naujuoju nacionaliniy
teismy vaidmeniu pagal reglamenta 1/2003 (EB)*.

2006 m. birzelio ménesj kéliau kvalifikacija Europos Teisés Akademijoje,
Vokietijoje, Tryre vykusiuose konkurencijos teisés kursuose.
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2006 m. liepos ménesj kéliau kvalifikacijg Italijoje, Trento Universitete
vykusiuose konstitucinés lyginamosios teisés kursuose.

2006 m. lapkric¢io 24 - 25 dienomis kéliau kvalifikacija Vengrijoje,
Budapeste vykusiuose teis¢jams skirtuose konkurencijos teisés kursuose.

2007 m. kovo 1 - 31 dienomis doktorantiiros stazuotei buvau iSvykes |
Kylio-Albrechto Universiteta, Vokietija.

2007 m. birzelio ménesj kéliau kvalifikacija Fordham Law School, New
York, JAV vykusiuose teis¢jams skirtuose konkurencijos teisés kursuose.

2007 m. rugséjo 1 — 30 d. Lietuvos Valstybinio mokslo ir studijy fondo
surengtame konkurse laiméta stipendija doktorantiiros stazuotei Kopenhagos
Universitete, Danija.

2007 m. spalio 15 — gruodzio 15 d. Sveicarijos Gerbert Von Stiftung
fondo suteikta stipendija doktorantiros stazuotei Ciuricho Universitete,
Sveicarija.

MOKSLINES PUBLIKACIJOS

2002 m. rugséjo ménesj teisiniame Zurnale “Justitia” i§spausdintas mano
straipsnis skirtas draudimo naudoti jéga tarp valstybiy principo Siuolaikinéje
tarptautinéje teiséje aptarimui.

2004 m. teisiniame zurnale ,Baltic Yearbook of International Law‘
iSspausdintas mano straipsnis angly kalba “Domestic remedies for breach of
EC law”.

2005 m. teisiniame zurnale ,Baltic Yearbook of International“ Law
i$spausdintos dvi recenzijos angly kalba apie angliskai i§leistas knygas skirtas
ES teisei.

2006 m. balandzio ménesj Mykolo Romerio Universiteto teisiniame
zurnale “Jurisprudencija” iSspausdintas straipsnis apie konkurencijos teisés
reforma ES.
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2007 m. rugséjo ménesj Mykolo Romerio Universiteto teisiniame Zurnale
“Jurisprudencija” iSspausdintas straipsnis apie piktnaudziavimg dominuojancia
padétimi konkurencijos teiséje.

DALYVAVIMAS TEISININKU STUDENTU
KONKURSUOSE

2001 m. Lietuvos Teisés Olimpiadoje laiméta I-oji vieta.

2000 m. Laimétas nacionalinis atrankinis turas Lietuvoje prie$ Vilniaus
Universiteto Teisés fakulteto studentus ir dalyvavimas tarptautinio mokomojo
teismo proceso varzybose Tarptautiniame Teisingumo Teisme, Hagoje.

2002 m. kovo 10 — 16 dienomis dalyvavimas Jessup tarptautinio
mokomojo teismo proceso varzybose Jungtinése Amerikos Valstijose,
Vasingtone.

2003 m. balandZio ménesio 11 dieng Lietuvos Teisés Universitete
vykusioje Teisinés minties §ventéje skaiiau prane$img apie tarptautinés teisés
pazeidimus ir pazeidimy pasekmes.

2003 m. kovo 29 — balandzio 7 dieng dalyvavau Jessup tarptautinio
mokomojo teismo proceso varzybose Jungtinése Valstijoje.

2005 ir 2006 m. teko teis¢jauti Baltic Jessup International Law Moot
Court Competition Regioniniuose Raunduose.

Is viso teko dalyvauti 16-o0je mokomyjy teismo procesy Lietuvoje,
Olandijoje ir JAV.

UZSIENIO KALBU ZINIOS:

angly k. — puikiai;

rusy k. — puikiai;

lenky k. — patenkinamai;
pranciizy k. — pagrindai;
lotyny k. — pagrindai;
graiky k. — pagrindai.
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