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ABBREVIATIONS

AF - Armed forces

AP — Additional Protocol

CIHL - Customary international humanitarian law
DoD - U.S. Department of Defense

EO - Executive Outcomes

GA - General Assembly

GC - Geneva Convention

IAC - International armed conflicts

ICC - International Criminal Court

ICJ - International Court of Justice

ICRC - International Committee of the Red Cross
ICTY - International Criminal Tribunal for the FoenYugoslavia
IHL - International humanitarian law

NGO - Non-Governmental Organization

NIAC - Non-international armed conflict

OAU - Organization of African Unity

PMC - Private military company

PMF - Private military firm

PMSCs - Private military and security companies
POW - Prisoner of War

PSC - Private security company

UN - United Nations

USA/US - United States of America



INTRODUCTION

Warfare, like any other social phenomenon, in tleeirse of time changes its format.
Humankind, being of aggressive nature, realizednbded to control its martial spirit. Therefore it
started regulating means and methods of waging AWiering leading intentions and motivation,
determining status of combatants, granting pratactio the civil population, limiting allowable
weaponry - all is aimed at making war more “humane”

However, in any evolution there is a cycle, pantedurrence to the initial stage. Warfare is not
an exceptional case. Looking back at the histdeyting with tribal societies all the way until eteon
of the national state and mobilization it can bénessed that wars were mostly waged for marauding
incentives. Yet since approximately the second balthe XVIII century most martial clashes were
inspired by the national feelings, striving to @rettand strengthen the native lar@lenty of historical
examples manifestly substantiate such an assumpiibe state played central role in declaring,
waging and closing wars in their name.

In the end of the XXth century, however, governrmestart loosing their monopoly over use of
an armed force. New players emerge in the scenmsatibnal and international armed conflicts
(hereinafter 1AC). These are private military comies (hereinafter PMCs) and private security
companies (hereinafter PSCs). Accordingly, the @iah of the warfare, starting with private nature
develops to state-leaded war and again moving iralspartially returns to the initial stage of the
privatization.

Problem statement

Although non-military personnel have become angrdakpart of military operations, to the
prevailing opinion their international legal statis vague and ill-defined as they can not be
undoubtedly attributed to none of the categoriedeucurrent legal codes.

Being a part of private business private militang asecurity companies (hereinafter PMSCs)
actions are driven not by idealistic national ini@ms to protect their country, but by materiatisti
interests. Looking from legal perspective a cadiisbetween the situatiomn® jureandde factoarises.

On the one hand we have GenevaZ®lavhich prohibits participation in hostilities foripate gain

! Thomson, J. EMercenaries, Pirates, and Sovereigns— State-Bujldind Extraterritorial Violence in Early Modern
Europe. Princeton University Press, 1996. — P.7-14. - 1SB8180691025711.

Zilinskas, J. Vandenio eros nesulaukugérslo klag, 2007.09.05 P. 46-50.

2 Geneva law — in this context Geneva law is reghrae a branch of the international humanitarian laased on four
Geneva Conventions and two Additional Protocolse Pnime aim of the Geneva law, as distinct from Hegue law
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without being a member of the regular forces offihgy to the conflict (“A mercenary shall not have
the right to be a combatant or a prisoner of Wa®n the other hand, however, we have situatian th
evidently shows this norm being in death-throesilgMine US, Iraq and many other countries are not
signatories to the Protocol Additional to the Gem&onventions of 12 August 1949, and relating to
the Protection of Victims of International Armed riflicts (hereinafter AP 1), international practice
shows that states do not follow this provisionv&m contractors embroil into controversial incitgen
their control and accountability issues causedispute between scholars, policy makers and saciety

The problem of defining PMSCs status and role ie thternational humanitarian law
(hereinafter IHL) sharply apprised since the USasian to Iraq and military operations in Afghanista
PMSCs increased its significance in the sphereilfany operations. This practice is also obsereabl
in Europe. According to Peter W. Singer, “Privatditary companies have operated in more than 50
nations <...> European militaries, which lack the neeto transport and support their forces overseas,
are now greatly dependent on PMSCs for such funstfo

Moreover, international conventions, treaties, agrents relating to IHL does not give
forthright and unambiguous answer, defining PMS@g#us and capacity in the armed conflicts,
although hitherto international community showsinions to consider such practice as illegal atts o
mercenary.

Meanwhile, such gaps in regulations lead to unceiftgal situations. Accordingly, United
Nations (hereinafter UN) Working Group on the u$enercenaries expressed its concern that “there
has been a significant increase in the numberivéf@ security companies operating in conflict-add
areas, <...> the “private security guards” the congmemploy are neither civilians nor combatants,
<...> they represent a new form of mercenarism, sintib “irregular combatants”, itself an unclear

concept®.

regulating means and methods of warfare, is torgetnational legal status and standards for tlaeption of victims of
war - combatants and civilians.

3 Protocol Additional to the Geneva Conventions dfAligust 1949, and relating to the Protection aftivfis of
International Armed Conflicts (Protocol 1), 8 Jub@77. Art 47

* Singer, P. Outsourcing the WaRtreign Affairs 2005, Vol. 84, No. 2.
http://www.brookings.edu/articles/2005/0301usdeparitofdefense_singer.aspaccessed 2008-03-07)

® International Convention against the Recruitméise, Financing and Training of Mercenaries (UN @8alution 44/34
of 4/12/1989), United Nations Treaty Series, Vdl62. This convention entered into force on 20 Cet@®01 and, at the
time of writing, had 17 signatories and 32 parties
(http://treaties.un.org/Pages/ViewDetails.aspx?siFBONLINE&tabid=2&mtdsg_no=XVIlI-
6&chapter=18&lang=en#Participarascessed 2009/05/01)

® Report of the Working Group on the use of merdesais a means of violating human rights and imqgetie exercise of
the right of peoples to self-determination // A@21L, 2007. Online version available at
www.ohchr.org/english/issues/mercenaries/index.lfrmcessed 2008-04-07)




However, the review of European international lawrpals (2003-2009) shows that there are
not enough scientific studies on this topic or gsial is very superficial. Moreover, in Lithuanian
context there are no legal researches concluder&epresent articles discuss the subject onlynfro
political or economical perspectives. Thereforaysidering the tendency of growing importance and
intensification of PMSCs involvement in hot poinfsthe military conflicts there is both academican
practical need to analyze the question in all s{geats. For the scholar society it is necessahate a
comprehensive survey of the present situation datkss attitudes towards the use and practice of
private subjects in the area, which traditionallgswexclusively attributed to the states competence.
Only based on this cognition scientific proposaishow to improve international regulations would be
effective and admissible for the governments whal@hnternational law. Moreover, it is essential fo
politicians, members of the armed forces (heregmaRF) and private contractors to have a true
understanding on what is the legal status and dgpafcsuch personnel and what responsibility sdoul
be expected for the violation of legal regulatiantbe subject matter. For the Lithuania’s inteliest
must be conceded that after the collapse of theeStainion and restoring independence we had to
reorganize basically all spheres of states lifeedgration to the open market system and tendency of
privatization will sooner or later touch state defe affairs and AF. Although for the time beingréhe
are no PMSCs in Lithuania, there is an expeditioersd for the proper preparation for the proximate
challenge.

The object of the research

The object of this master thesis is current inteonal legal status of the PMSCs and their
personnel, based both on the legal regulationglarfdctoqualifications.

The purpose of the research

The central goal is to analyze and estimate esde¢h&oretical and practical aspects of the legal
status granted to private participants of the argwedlicts. It also aims to evaluate its relevatwéhe
present international situation by revealing diparecy between regulations and existing practice.

The main question the research is dedicated to emsmvhether present situation and state
practice allow to state that PMSCs are legal coartiat Finding answer to this question has a
fundamental importance. Recognition of a subjec Egjal combatant automatically grants him certain
legal status, rights and duties. Only combatanmdegally participate in hostilities, can not benfhed
for such acts and in case of capture by the adwetbay are granted protection as Prisoner of War
(hereinafter POW).



Tasks of the research
In order to achieve the established purpose ofrélsearch thorough and comprehensively,
following tasks are determined and accomplished:

e To provide historical overview of the generatiordawvolution of the PMSCs from
mercenaries, preconditions and catalysts of sughldement;

e To define what is a private military, to survey wizae types of PMSCs, essential
features and the scope of the competence of epeh ty

e To compare and accentuate distinctive featurehefrtercenaries and private military
contractors;

e To examine and critically evaluate what is currposition of IHL regarding PMSCs
and indicate what functions of the private contextare in contradiction with
international regulations;

e To analyze states practice in using private firmghe military operations and for
related functions;

The hypothesis of the research
Legal status of PMSCs and their personnel under idHinsufficiently defined. Accordingly,
adequate steps should be taken by internationameomty to modify present conventions to reflect
needs of the society and to clarify status of PM&Qktheir staff.
Methods of the research
In order to achieve intended tasks various themaktind empirical methods are invoked in the
master thesis.
Theoretical methods of the research:
e Historical method is applied to provide knowleddmuat the evolution of the privatization of
military functions, conditions that governed flahing of PMSCs.
e Comparative (historical comparative) method is ugedemonstrate similarities and bring out
differences between mercenaries and modern progetiactors.
e Logical methods (generalization, induction, dedutti are invoked to generalize the used
literature and to draw inferences.
Empirical methods of the research:
e The main source of the data is document studiesvétions, case law, reports, legal articles
etc.).



e Statistical method is employed to demonstrate tdope of PMSCs involvement into past and
contemporary armed conflicts.

Sources of the research

The research is based on both primary sourcederh@tional law as enumerated in the Statute
of the International Court of Justice (hereinafi@d) art.38, as well as secondary sources, namely
scholar articles. Legal evaluation invokes IHL centions (Geneva and Hague conventions,
Additional Protocols) and specific mercenary coniars. “Soft” law instruments, such as Montreux
Document, are also scrutinized together with bpsiwiples and customary laws.

The structure of the research

Composition of the master thesis reflects its gaal$ consists of these sections:

The first part is providing basic characteristidstie private violence in particular of the
phenomenon of mercenarism, its historical evolutmthe present form of PMSCs and the attitude of
the international community towards it.

The second section is analyzing the present situand tendencies in the development of the
phenomenon of the PMSCs, its’ types, main featafesach type and differences between the scope of
their capacities. It is also introducing the fattsituation in the involvement of the private seidi in
contemporary armed conflicts.

The third part is dedicated to analyze and quai®SCs personnel status under IHL. It also
surveys international legal basis regarding memesiaand gives an evaluation of the dividing line
between these two forms of participation in warféfereover, it puts forward proposals up to which
extent such participation is legal under the hunaaian laws. Finally, the third part scrutinizegdé
status of the PMSCs as corporate entities andsstélegations and responsibilities in this regard.

The concluding part is summarizing the findings detivers proposals of the possible steps to

be taken in order to improve the solid understagoiinthe PMSCs role in the international sphere.

7 Statute of the International Court of Justice.3,94NTS Vol. 993.



1. MERCENARISM AND OTHER FORMS OF THE PRIVATE VIOLE NCE

1.1. Historical background

Private warriors are not new players on the intisonal stage. Roots of this phenomenon date
back even to the ancient Egypt. Paid soldiers wasla spread practice in all continents in all tane

The first use of the foreign auxiliaries was re@aran the times of King Shulgi of Ur (ca.2094-
2047 B.C.). Pharaoh Ramses Il used to employ warfrom Nubia, Syria, Libya and Sardinia for his
battles and body guardihg

In Europe during the early Classic Era many Greekcenaries were fighting for the Persian
Empire. King of Persia Xerxes | hired Greek comusthe invasion to Greece in the V century B.C. The
“Ten Thousand” army of Greek mercenaries were hglf@yrus the Younger to seize the throne of
Persia from his brother. Besides, Greek soldierseeviighting on both sides (for the Persian King
Darius Il on one part and Alexander the Greatlwn dpposite part) during the Battle of the Granicus
River (IV century B.C.).

Roman Empire due to political calculations, lackiiofe to train, shortage of the materials and
manpowetr, in the late period was facing difficudtia forming military units from citizens. Thereér
they started hiring barbarians to serve in theities.

However, the Byzantine Empire is probably the muoanifest illustration of how a strong and
majestic empire became nearly absolutely depermtathired foreign warriors and guards. “While the
Italians had their Praetorians, the Ottomans themissaries, the Tsars their Streltsy and CossHuks,
Byzantines had their Varangians, an elite unit &ings who were expected to be ready to suffocate

rebellions™°

. According to historians, as Constantinople becarnentre of art, culture and religion, its
people lost interest and involvement in the emgetence as it was cast into the shade by poliéodl
theological battles. Therefore they had to relyr@rcenaries.

In the time of the Renaissance the hired gun cbeldaid to play a major role in the shaping of
the country itself. Condottieri, companies of meanes hired by lItalian city-states in the™115"
centuries, were led by a condottiere, a sort otanyl chief who signed a contract with a particuday-

state and was responsible for the fulfillment & tonditions of the agreeméht

8 Singer, P.WCorporate Warriors: The Rise of the Privatized Kty Industry Cornell University Press, 2004. — P.20 —
ISBN-978-0801489150. Online version availablétib://books.google.lt/books?id=Vyll3fdead(@ccessed 2009/01/29)
® http://www.spiritus-temporis.com/mercenary/mercésin-european-history.htmaccessed 2008/05/17)

19 Lytton, H. C. Blood For Hire: How The War In Ir&tps Reinvented The World's Second Oldest Profegs@regon
Review of International Lay2006.

1 percy, S.V. This Gun’s for Hire: A New Look at @id Issue /International Journal 2003, Vol. LVIII, No.4. - P.732.
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The typical European army of the XVIlIth centurysia multinational force consisting of 25-60
percent of hired foreign warriors. Even an “armyhaa state”, as Prussia was called, relied stroagly
hired soldiers since more than a half of the armas winercenariés Even during the US War of
Independence, Britain used about 30,000 Hessianemaries. The result of their operations, however,
turned to be opposite to the original intentions British as it only accelerated to declaratiorthef
independence.

The rise of the nation-state and formulation of tradity doctrine marked a shift from
multinational armies to the citizen-army. Emergiragion-states asserted their monopoly not only over
the legitimate use of force, but also their citgense of force both inside and outside the country
Another significant factor that conditioned the coff of private troops was its expensiveness.
Mercenaries were not motivated to end wars fa#t\was their main source of the gaining. Moreover,
they were not eager to involve into real battlestasaused menace to their lives. Accordingly they
chose more secure but not so effective means eatiefj the enemy — blocking or plundering his stock
and munitions, emaciating and pushing to surrertdewever, financially it was also albatross around
their lords’ neck. In result they started to celisgg mercenaries. The last official instance ihieh a
European state raised an army of foreigners wds8%#, when Britain hired 16,500 German, Italian,
and Swiss mercenaries to fight in the Crimean*var

Finally, the sunset of the mercenary was crowndt thie adoption of the AP | to the GC in
1977. Mercenaries were in fact estimated as wanigals. Moreover, the same position was adopted
and further developed by the Convention of the @gion of African Unity (hereinafter OAU) for
the Elimination of Mercenarism in Africa (hereiraftLibreville conventiorlf, and UN International
Convention against the Recruitment, Use, Finaneimd) Training of Mercenaries (1989) (hereinafter
UN Mercenary Convention).

To sum up, the practice of hiring foreigners andveihg own nationals to join armies of the
other states was prevailing in™19" centuries. In this context Switzerland, which megmployed

external armed units, was an exceptional case. mheket of military manpower was notably

12 Singer, P.WCorporate Warriors: The Rise of the Privatized ity Industry P.32

13 Lytton, C. H Blood for Hire: How the War in Iraq Has Reinvesiiae World's Second Oldest Profession

14 Convention of the Organization of African Unity fine Elimination of Mercenarism in Africa, O.A.Doc.
CM/433/Rev. L. Annex 1 (1972). This convention eetkinto force on 22 April 1985 and, at the timewoiting, had 9
signatories and 29 parties.
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internationalizetf. An impulse to frame such practice in legal retiates occurred only in the late 89
— early 28' centuries.

1.2. The Renaissance of the Private Wars and its Bsons

As we have surveyed, for ages individuals and stdtat were unable to secure themselves
relied on hired private guards and warriors. Thigcpce only began to vanish with the rise of the
Westphalian order in 1648 (which ended the Thirtgahs war between France and the United
Kingdom). The idea of states as providers of séclmecame central and constitutive. Ever since the
XVIlIth century, national governments took over tim®nopoly to use violence and wage war in the
name of their people. Citizens fought wars in tlaena of the state, out of loyalty and patriotism.
Profiteers of warfare were condemned as immoraliagidrious.

In the second half of the XXth century the histpgndulum swung back - private agents in
military conflicts revived. Post-Westphalian wadagulture was challenged by new reality and new
world organization. Governments, organizations eveh business companies have turned back to the
private contractors. They are now so firmly embeldofeintervention, peacekeeping, and occupation
that this trend has arguably reached the pointafeturn. PMCs and PSCs, by media, politicians and
even some legal scholars referred as mercenampesiatize in military skills, including combat
operations, strategic planning, intelligence caitet operational support, logistics, training,
procurement and maintenance of arms and equiprdémte most PMSCs serve governments, help
democratize foreign security forces, work for thB,INGOs, others prosper at the other end of the
marketplace, working for dictatorships, regimedailing states, ethnically and religiously motivate
armed groups, organized crime, drug cartels, amdrist-linked groups.

The new challenges brought by the re-emergendeegbtivate subjects calls for better analysis
and understanding what factors contributed to rielsrth. Only knowing the roots of the phenomenon
it is possible to forecast future processes aneldpment trends. Accordingly, regulatory steps shou
be taken in consideration of this knowledge.

A complex set of interdependent dynamics stimuldtesl revitalization of the controversial
industry. P. W. Singer, a Senior Fellow at the Biogs Institution, one of the leading experts on
changes in XXIst century warfare notes three mainoir<®:

e The end of the Cold War. Since the fall of commoniand the end of face-off between the

USA and the Soviet Union, professional armies adotine world were downsized. After the decades-

> Thomson, J. BMercenaries, Pirates, and Sovereigns— State-Bujldind Extraterritorial Violence in Early Modern
Europe, P.31-32.
16 Singer, P. WOutsourcing the War
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long military buildup it resulted into massive mfl of new soldiers and weaponry into the market.
German reunification resulted in "essentially adygrd sale of weaponry, where nearly every weapon
in the East German arsenal was sold, most ofptit@te bidders at cut-rate price$.Relieved access
to guns resulted into governments’ loss of theimopwly on the means of warfare. Moreover, it
enabled variety of private subjects to cut intoitany affairs causing threats to peace and stgbilit

At the same time, on the other hand, local distacba began to skyrocket, especially in Africa,
Near East, and Balkans. Global instability reacitegeak. The humankind bypassed the Third World
War, but got involved into dozen of bloody regiorédshes. The demise of superpower competition
lowered foreign support to numerous governmentsiopia, Liberia, Somalia and Zaire lost significant
support when their Cold War patrons withdrew prasioaid and the possibility of military
interventiort®. To suppress this surge of instability strong effdctive military force was necessary.
At this point the demand matched the supply.

e Transformation in the nature of warfare. Even titouhere are international conventions
regulating means and methods of waging wars, theldeing world commonly disoblige these rules.
One of the essential principles of the traditiowal is the distinction between member of the AF and
civilian. Each has particular legal status andgution. Developing states, however, fails to follts
main regulation. Armed clashes involve not onlyungents, civilians, but staggeringly increasing
number of child soldiers. War becomes asymmetricamby on the main fighting parties (states vs.
non-state subjects) aspect, but also means, methmaticapabilities of operations — the ultimate in
technology, unmanned machinery on the one sideolhdfles, minivans adapted to war by attaching
gun-machines on the other, AF soldiers, subjetheédHL rules, contra illegal combat groups, reskle
of any laws, using child soldiers, illicit weaporeic.

e General trend towards privatization and outsourawiggovernmental functions around the
world. On the one hand, some countries’ authoritiage used denationalization of the state-owned
industries as a tool to reanimate and strengthiennal economies and reduce the government’s gayrol
(firstly such a practice was introduced in the Gi&atain by the Thatcher administration in 197%an
then rapidly spread among other states intens#led by the International Monetary Fund and World

Bank'®). However, the most evident tiger leap occurredl®®2 when the Pentagon hired private

7 Singer, P.W Corporate Warriors: The Rise of the Privatizeditdiy Industry, P.54
8 Howe, H. M. Global Order and Privatization of Setyu/ Fletcher Forum of World Affairs1998.
19 Singer, P.Wopt.cit, P.66-67.
13



security firm Brown & Root to investigate the effigeness of replacing soldiers in combat zones with
private companies to handle support functions, sisotooking and handling suppfies

On the other hand, for most people "public* briregsociations of second-rate or cheap
(especially in such terms as "public schools," ljsubousing,” or "public transportatiorf) In the
context of competition between state provided vsiape services, and having public sector taking
dust, many governments gave up for the generald tr@h privatization. Education, health care,
operation of prisons and other former responsiéditof the state moved to the hands of private
business. Domestic security was not an exceptioase¢. The privatization movement was crested in
1998 when the USA Congress enacted the Federalitdeti Inventory Reform Act. The Act mandated
that every year all government agencies take a¢coutasks that are not inherently governmental
functions and allow private companies to bid ondiiag these functiorfs.

These three factors were the core acceleratoreeofytowth of the privatization of military
services. Author would also suggest taking intosaeration the following influences:

e Rapid advancement of the private business strigcturéhe field of technologies, inventions
and information innovations. Business entities, tuenuch more loose regulations, are flexible and
very susceptive to the pick up of the newest ceaftice. “Complex weapons systems maintained by
private companies on behalf of the military includbe B-2 Spirit stealth bomber, the F-117
Nighthawk stealth fighter jet, the KC-10 refuelipiane, the U-2 reconnaissance aircraft, the M1
Abrams tank, and the TOW missile system. In additm collecting and analyzing intelligence using
remote sensors, civilians also operate the Glotmkkdand Predator unmanned aerial vehiéfes”
National militaries became more and more depenaolaucivil contractors as most soldiers were lacking
competence to maintain and operate this machinesyead of outlaying heavy expenses for regular
army due training, governments usually take adygntaf the “package deals” — contracts which
include wide range of training and operation sexiand initial purchase of weapons sy$fem

e The "Somalia Syndrome" — since the huge casuaitidge Battle of Mogadishu (The Black Sea

Battle) in 1993, a refusal by Western world to iméme into conflicts that do not menace directlgith

2 price, J., Neff, J. Army Molds FutureMews & Observer2005.

21 calaguas, M. Military Privatization: Efficiency @mnarchy? /[Chicago-Kent Journal of International and compavati
Law, 2006.

22 Mlinarcik, J.T. Private Military Contractors & Jice: a Look at the Industry, Blackwater, & thelgglh Incident //
Regent Journal of International La®006.

% Schmitt, M. N. Humanitarian Law and Direct Pagiion in Hostilities by Private Contractors or ian employees //
Chicago Journal of International Law2005.

24 calaguas, Mopt.cit.
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national interests became very widely prev&fenGovernments made a shift in foreign policy
becoming reluctant to use military interventionTinird World conflicts (such as Rwandan Genocide,
Bosnia and Herzegovina, Kosovo clashes) and starlithg back their forces from the peacekeeping
operations. A void was soon filled with private tractors replacing regular AF. Moreover, such
international humanitarian institutions and growgs International Committee of the Red Cross
(hereinafter ICRC), fearing human loss (The Reds€iost more personnel in 1996 than it had lost in
its previous 133 year histdf, also hire private security to protect their persel from insurgents or
bandits attacking relief efforts for the money.

J New forms and players of the war. The demands emtititary in the world after the terrorist
strike against the US on September 11 of 2001 ccdtie a more flexible and better technologically
equipped soldiery. The feeling of insecurity griptrnonly society generally, but governments,
international corporations and NGOs as well. Thenomiche and burning demand for a better
protection was promptly discovered and filled byteeprisers. Moreover, as states’ authorities are
sometimes lacking support from their societiesther participation in ineffectual fight against timesw
enemy, they chose to vest certain functions topttieate contractors and this way escape political,
military and financial costs.

e Ethical downturn. In the face of globalization andw concept of “citizen of the world”
societies lost their sense of loyalty to their otiPatriotism became a relic of the past. Withesav
exceptions majority of the current armed confliate determined not by freedom and independence
strive, but by much more materialistic motives {jicdl potency, natural recourses, economical
benefits). Therefore, modern society is prone tfpatheir safety instead of fighting and riskitiggir
lives themselves.

To sum up, the rise of the private military indystwwas determined by the complex
interdependent factors. Considering that they tlitecantributing to the existence of such companie
is most presumptive that private actors on thddfeld are here to stay at least for the neargsiré.

1.3. Doctrinal Conception of the Mercenary

In order to understand better bearings between enaries and PMSCs, its differences and
similarities that lead to common attribution of ta#er to the first category, it is needful to Bsa both
conceptions. This section will provide an overviefvthe scholarly definitions of the mercenary and

evaluate it in the light of the legal determinatpmovided in the conventional treaties.

% Howe, H. M.Global Order and the Privatization of Security.
26 :
Ibid.
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Mercenary ("one who works only for hire, "from Latnercenarius -‘one who does anything
for pay, "from merces(gen. mercedi¥ - "pay, reward, wages, "frormerx (gen. mercig - "wares,
merchandise". The adjective is recorded from $§32a professional soldier hired to serve in aifgme
army; a person primarily concerned with materialas at the expense of etHits

In the literature on the subject, mercenaries #ienalescribed as “soldiers for hire”, “dogs of
war” or “soldiers of fortune”. Yet what meaning genames are bearing is not clear since there is n
ample accord among scholars in regard of sciendi@finition of the term. Partially the discord is
conditioned by the different baselines of fundarakmitentions and vague international legal regime
that will be discussed further in the thesis. Far$cholars who pursue for a rigorous regulatioairgiy
representing interests of the African and Third MWatates) as broad as possible definition is bkea
Meanwhile opposite side (Western states, humartsrighganizations) is conducive to the restrictive
approach as the scope of the human rights proterstidirectly linked to the mentioned definition.

Traditionally, mercenaries have been stamped asiatanals hired to take direct part in armed
conflicts. The primary motive is stressed to be etary gain rather than loyalty to a state. For this
reason they are also called “soldiers of forturre™soldiers for hire”. Still even if financial aspeis the
sharpest, mercenaries, according to Schreier arghr®g could also be misguided adventurers,
“veterans of a past war or an insurgency lookirmgafbatever new conflict to continue in what theg di
before: fighting. Thus, what pulls people into thercenary trade is not necessarily a motivatiordas
entirely on monetary gain, but often the self-awass that this is the only lifestyle which such an
individual can have®. Motivation, besides, can be a blend of finangiadfit, ideological, religious,
nationalistic intentions or even personal chara&aéons. For instance such was the case of thé mos
infamous mercenaries of the 20th century - FrenchBwb Denard (real name Gilbert Bourgeaud) and
the Irishman Mad Mike Hoafé Their continuous involvement in the Congo betw&860 and 1965
and other African states (Algeria, Benin, Comomgarids, Guinea and Mozambique) and the atrocitie:
committed by all sides of the conflicts set theetdor the debate on mercenarism in Africa. The

activities of these apaches were a form of neorgalsm driven mainly by the ideological intentions

27 http://www.etymonline.com/index.php?term=marka&tcessed 2008/05/17)

2 The Oxford Essential Dictionary of the U.S. MiligaNew York: Oxford University Press, 2001. P.2665BN
0425180697

2 Schreier, F., Caparini, MPrivatizing Security: Law, Practice and Governamdé®rivate Military and Security
Companies- Geneva: Geneva Centre for the Democratic ConfrAkrmed Forces (DCAF), 2005, No 6. - P.16. Online
version available at
http://www.iss.co.za/dynamic/administration/file_maaer/file_links/MONO147CHAP5.PDF?link_id=30&slinki=6421&
link_type=12&slink_type=23&tmpl_id=8accessed 2009/04/17)

30 Schulz, S. The Good, the Bad and the Unregul&erning Mercenarism and Regulating Private Secétyvity in
Africa / Elimination of Mercenarism in Africa: A Need faiNew Continental ApproadhEdited by Gumedze S.. The
Institute for Security Studies Monograph SeriesI¥@, 2008. - P. 124-125.
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Alike Mad Mike claimed during his trial that he seBouth Africa as “the bastion of civilization in a
Africa subjected to a total communist onslaught.><l.see myself in the forefront of this fight (agsi
communism) for our very existence. | see my mea asble band of patriots motivated by the same
desires®.,

Some authors provide wider understanding of thentémercenary”. L. Nathan suggests
characterizing them as “soldiers hired by a foraggmernment or rebel movement to contribute to the
prosecution of armed conflict — whether directly éygaging in hostilities omdirectly through
training, logistics, intelligence or advisory seres — and who do so outside the authority of the
government and defense force of their own couffryThe latter definition, as we can recognize,
represents interests of the African states to $plide broad understanding of the mercenary ireord
to warrant their wide regulation. As we will segefawhen analyzing conventional definitions, it goe
far beyond legal approach as it includes not medelct engagement in hostilities, but also tragnin
logistics, intelligence or advisory services. Meaile others go even further in broadening the
definition formulated in the Protocol | and expahd notion of the mercenary to cover any “individua
or organizationfinanced to act for a foreign entity withimalitary styleframework, including conduct
of military-style operations, without regard foremls, legal, or moral commitments, and domestic and
international law®3. Such an extensive determination obviously claimnsmbrace private security and
military personnel and is hardly acceptable in tbhatext of international humanitarian and human
rights law.

Despite very various definitions, most scholargeagthat definition has two essential
components — financial motivation and being annalleaving no national association with any of the
parties to the conflict. Center for Humanitariaraldgue suggests defining mercenaries as “indivglual
who fight for financial gain in foreign wars; thaye primarily used by armed groups and occasionally
by governments®. Yet even these two elements can not entirelyasushe critics. Sarah V. Percy
proposes the argument, that “using foreign statusldfine a mercenary is that it is historically
inaccurate <...>. Historically, foreign soldiers we@mmon. Further, the notion of nationality narrows

the definition of mercenaries to a time period imaeh the idea of nationhood makes sense, and thereb

31 Mockler, A.The New mercenariesondon, Sedgwick and Jackson, 1985. - P. 328BNI®78-0283992964

32 Gumedze, SThe Private Security Sector in Africa: The 21st@gyis Major Cause for Concern? The Institute for
Security Studies Occasional Paper 131, 2007

% Goddard, SThe Private Military Company: A Legitimate Interitatal Entity within Modern ConflictMaster thesis:
Faculty of the U.S. Army Command and General Statfege, Fort Leavenworth, 2001. - P. 8.

34 Small Arms and Human Security Bulletin // Centar flumanitarian Dialogue, Issue 3, 2004, P. 2. @nliersion
available ahttp://www.hdcentre.org/files/Bul3-English.pdéccessed 2009/04/20)
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excludes many forms of mercenary on the scene fwitihe XIXth century®. Author to this thesis,
however, would dissent from the suggested reasoriagy and legal rules are not targeted at
regulating retrospective phenomenon, but ratheredirat settling the challenges of the today and
tomorrow. Therefore more relevant substantiatioautth be based on the present situation that is
facing the emergence and establishment of the tprigatities in the military sphere. Globalization
conditions that these companies being of transnailtiprofile hires assorted personnel. As specilics
the business requires, locals are highly neededulfdl certain functions which need peculiar
knowledge of the geographical, cultural, linguistienditions to warrant success of the operations.
Accordingly, situations where nationals would bealved in conflicts through the foreign PMSCs are
very likely to occur and need to be addressed. @dike, following the present approach, two
employees performing the same job would be gradigtihctly different legal status just because one
is national and another one is an alien to theygarthe conflict. Such a blemish could be solvgd b
modifying foreign element into external, as S. Kestggests. This would allow including those
nationals who are not personally concerned with/tbry of one of the sides.

Anyhow externality itself is also not sufficient tiefine the mercenary. Motivation is second
essential principle to be taken into account. Beingtate of mind and one of the components of the
mens reat first of all faces the difficulty of proving. &ides it is very much presumptive that person
could have a mixed motivation — financial, patgpideological, religious inspirations. Moreoverjs
rather unreliable criteria for distinguishing meraey from the national army troop. Regular soldiers
especially nowadays, are also primarily motivatgdhe financial gain. Their sweeping transitiorttie
private military structures manifestly validatesclsuproposition. Even the etymology of the word
evinces to be $& Therefore definitions based entirely on monetawyards are inadequate. Such is, for
instance, Mocklers, who believes the true mark ofescenary is a “devotion to war for its own sake.
By this, the mercenary can be distinguished from glhofessional soldier whose mark is generally a
devotion to the external trappings of the militarpfession rather than to the actual fightig”

S. Percy delivers a potential resolution how todsgothis weakness. She introduces criterion of
group motivation. It encompasses both elementhefeixternality and financial objective and gives

more clear-cut distinction between the mercenaxy r@gular soldier. In order to qualify a person as

% Percy, S.VThis Gun’s for Hire: A New Look at an Old Isste723.

% The term soldier is derived from an Old Frenchdyatself a derivation of Solidarius, Latin for seone who served for
pay. Solidare in Latin means "to pay" and Romadiscd were paid in Solidi. The common origin foe tlwords soldier and
payment survives not only in French (soldat andejobut also in other languages, like Spanish étiidand soldada) and
Dutch (soldaat and soldij).

http://www.spiritus-temporis.com/soldier/etymololgyml| (accessed 2009/04/04) and Thomson, J. E. (supealn®.26.)

3" Mockler, A.The New Mercenarie®. 35-36.
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mercenary it should be proven that he is lackingugrmotivation — scilicet that his personal gain
motive is unmitigated by an unselfish, group oréat motive®. Such an innovation is poorly helping
to resolve the limitations of the traditional défion on its own. Therefore it must be supplemented
with an additional test of the authoritative cohtrdhe leading force that brought international
community to the need to regulate independent dightvas the fear that they did not fit in the
traditional constraints built into the nation-staystem. Under Weber's conception only sovereigtest
as “human community claims the monopoly of thetlegite use of force within a given territory”
Private warriors challenged this order. While seidiof the states AF are subject to humanitarias,la
codes of conduct, disciplinary rules and are a phstrictly organized chain of command, mercersarie
fall outside any state control mechanisms.

They can freely choose whether to fight or not, hoMight and when to leave the battlefield if
he/she feels it's getting too hot there. Havingsthroad freedom they accordingly have purely
individual responsibility for their acts. Anotheuality that the idea of the group motivation brings
potential to draw the line between the mercenad/employees of PMSCs (see Annex 1. Spectrum of
Armed Forces). This will be discussed in detailhe following part while analysing the similaritiaad
differences between these two categories.

Summarizing the review of the different scholar raaghes and their critics the mercenary
could be defined as an individual who, being exkta the conflict and lacking group motivation, is

participating directly in the hostile activities thfe armed conflict.

3 percy, S.VThis Gun’s for Hire: A New Look at an Old Isste725.
39 carmola, K. It's All Contract's Now: Private Mility Firms and a Clash of Legal StructurBrwn Journal ofWorld
Affairs, 2006, Vol. XllI, issue I. — P. 162
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2. PRIVATE MILITARY AND SECURITY COMPANIES

The present chapter will focus on the private actgerating in the warfare. First of all it will
give a brief survey of the industry, concentratedefining what is covered by the most general tefm
private contractors, what are scholar propositimnghe classification of these entities. Whereujfton
will analyse in brief the merits PMSCs suggestriational governments of both sides of conflicts as
well as challenges they could or are facing whilgsourcing military operations. The exploration
conducted in this chapter will provide a better ensthnding of the industry, factors stimulating its
growth and possible trends for the evolution. Mongortant, it will deliver a take-off point for the
further evaluation of the legal status of the dertgpes of private military forces and their emy#es.

2.1. Swelling Business of the Private Military andecurity Services

One of the top headaches of the contemporary IHiagedly increasing role of the relatively
new player in the battlefield — PMSCs. All troublart when it comes to the definition of whatsitis
such term does not exist within any current intdomal legislation or convention. Therefore the
concept is framed by legal scholars and is not inmaus. In order to formulate definitions it is firsf
all instrumental to have a deeper look into theustdy and its composition.

The first PMC dates back to 1967, when Sir DavidiSg founded WatchGuard International,
a company employing former British SAS (Special 8@rvice) personnel to train militaries overd@as
Ever since industry was swelling and today it i® @i the fastest growing business branches. For
instance, during the first gulf war (1990-1991),eo0of 50 people on the battlefield was a private
contractor. In Bosnia (1992-1995), that ratio wiasaaly one to 19.

Perhaps no example better illustrates the indistggowing activity than the war in Irag. It was
even by some named the first privatized tain 2004 there were more than 20,000 US contractor
from more than 60 security firms working in Irasgé, which represents a significant increase from
the mere 2,000 that were employed in all overseadlicts in the year 2000 (to other more recent
source, it could be up to 50,080 This makes them effectively the second-largesied component of

“0 Schreier, F., Caparini, MPrivatizing Security: Law, Practice and Governamdé®rivate Military and Security
CompaniesP.148.

*L Price, J., Neff, JA Private, Driven Man

“2 Military Industrial Complexitied/ Economist2003. — P.56

3 Unfortunately no exact numbers could be providadesgovernments are not fain to reveal extentut$aurced military
functions and business hide behind the shieldaofetisecret. In present thesis numbers are begtyftesm: Mlinarcik, J.T.
Private Military Contractors & Justice: a Look aetindustry, Blackwater, & the Fallujah IncidentRéégent Journal of
International Law 2006;Volovoj V. Karas privdiai // Geopolitikg 2009 andttp://www.unitedpmc.com/companies.htm
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the coalition after the US 100,000 troops. Britamcomparison, has more than 8,000 soldiers in the
country*”,

As Singer notes, PMSCs have operated in more tl®ano&intries, on all continents except
Antarcticd”. Their clients vary from highly military capablexernments to poor and unstable counties,
from international organizations like UN to disréginie groupings and even individuals. African ftate
rely on private forces in reestablishing internetwgity and public order, suppressing rebels aoid,ri
European militaries look for a help in transpodas, peacekeeping missions deployment and suppor
Latin America — in the struggle against drug cartehd Southeast Asia — fight against terrorism.
International organizations and corporations empgdyate defense companies for the safeguard of

their personnel and shipments, especially of thrednitarian aid.

2.2. Spectrum of the Private Contractors Industry

PMSCs can be classified on various grounds. For rasearch the most important is
regimentation based on the services that they geo\epending on it a respective legal status woulc
be granted.

Thomas K. Adams suggests dividing private warriots three categorié®

e “traditional” mercenaries

e large commercial companies that provide high-quadittical, operational, and strategic
advice for the structure, training, equipping, @naployment of AF.

e groups that are not military in organization or hwets, but provides highly specialized
services with a military application, for instanpersonal protection, signal intercept,
computer "cracking," secure communications, orrnesi surveillance.

To our opinion, such a classification firstly goagainst the vantage-point chosen and
substantiated below that PMSCs generally can no¢gp@rded as mercenaries. Meanwhile Adams’ puts
them all under the class of mercenaries. Moreolwgrsimply providing examples of the functions
exercised, he does not give a clear attribute dbgrmines an attachment of the particular actitaty
the particular group.

Not without blemish is also the typology introducey Singer. He claims that the industry i
divided into three basic sectbts

4 Squitieri, T. Role of Security Companies LikelyBecome More Visible WJSA TODAY 2004.

> Singer, P. W. The Dogs of War Go Corporafehé London News Revie@004.

6 Adams, T. K. The New Mercenaries and the Privéitimeof Conflict //Parameters1999. P. 104-105.
" Singer,P. Outsourcing the War
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military support firms, which provide logistics talligence, and maintenance services to
AF, allowing the soldiers to concentrate on con{bal. Halliburton or Kellogg, Brown
& Root). Their activities are totally compatibletvithe IHL rules;

military consulting firms, which employ retired aférs to provide strategic advice and
military training. These companies “do not typigadingage in direct combat, although
some PSC employees are assigned duties likelyato fire” %, and

military provider firms, which offer tactical miliry assistance, including actual combat
services (e.g. Executive Outcomes (hereinafter &@pgement in Sierra Leone in 1993

or Sandline in Papua New Guinea in 1997).

Singer uses the spear analogy to illustrate thetsire of the industry: the spike is compared to

the PMCs who engage in hostile activities — ithis tsharpest” and lethal part. The opposite patthes

military support firms. The body of the spear csisbf the consultative firfi$ But still it is not clear

what is the dividing line between activities asahle to PMCs and attributed to PSCs.

To our opinion, the most solid method to categoprmgate military industry is setting down

clear test of the outcomes of contractors operatinstead of enumerating activities of each categor

Therefore we suggest using the following regimeaoiat

service providers accommodating military forces.e3é are exclusively daily non-
military facilities in no way related or having img on combat (laundry, cooking,
cleaning, post services);

firms which contribution to the successful militaygerations is based on indirect causal
link. It would cover for instance military trainingtrategic education, maintenance of
the machinery, body guarding, intelligence etc.;

military personnel directly participating in thedtite activities. The present category, in
our eyes, should be interpreted in an expansivenarabecause it causes higher risk for

the violation of IHL and therefore should be subjeca stricter regulation.

2.3. Definition

In legal literature terms contractors, PMCs, PSisate military firms (hereinafter PMFs), and

mercenaries, even though covering a wide range iftéreht kinds of people, corporations and

activities, are used inconsistently because ohtisence of commonly agreed definitions. However, ar

“8 Gaston, E. L. Mercenarism 2.0? The Rise of the &lodPrivate Security Industry and Its Implicatidasinternational
Humanitarian Law Enforcementtarvard International Law JournaV/ol. 49, No 1, 2008. — P.226
9 Singer, P.WCorporate Warriors: The Rise of the Privatized Mty Industry P.91-92.
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explicit terminology is necessary for several reassd’rimarily, it is a prerequisite for the fornmida
of legislation. Secondly, every concept carriestself specific features and based on it a paicul
status should be granted to a particular groupdaividual.

Private security as a concept is generally diffical pin down. First of all such a trouble is
conditioned by the broad array of its forms. It@nplicated to find essential and common featufes o
all types of the business and put under the singhdrella of clear and unambiguous definition.
Secondly, as K. Carmola points out, private comtrac‘defy categorization within existing state-eds
notions. They are what one could call “hybrid ongations”. We might usefully think of them as
having at least three distinct personalities thajpgle for supremacy: 1) a profitable multi-natibna
business providing an essential service in a nioaeket; 2) a humanitarian organization providing
human security in danger zones to those who ar&imgto bring peace and stability; and 3) a miijitar
force®®. Even though it is highly arguable if humanitarjamfile could be attributed to the PMSFs in
general, but it gives the perception over the cexipf of the industry.

Some authors chose the way of defining the PMCsaadming its functions. It usually forms
cumbersome description. For instance Maj. Goddewdiges such a concept of the PMC: “A registered
civiian company that specializes in the provisioh contract military training (instruction and
simulation programs), military support operatiof@gistic support), operational capabilities (Spkcia
Forces advisors and command and control, commumnsaéind intelligence functions) and/or military
equipment, to legitimate domestic and foreign &sit The definition already provides the basis for
the classification of the PMCs. Another, more gaheoncepts were suggested by D. Brooks. To put it
in brief, according to him PMCs are “private indiuals and companies that provide military servioes
foreign entities for pay®. Such a definition is inaccurate for few reasdfisstly, PMC cannot be an
individual since it is of a corporate nature. Setlpnit is not mandatory to provide services foe th
foreign entities. As a broad practice indicates egomnents rely on national private contractors for
supply, training, strategic advice functions. Festance, 1994-2002, the U.S. Department of Defenst
(hereinafter DoD) entered into over 3,000 contradth 12 of the 24 U.S.- based firfisMore explicit,
but again imprecise term, formulated by Brooksdseas follows: “a legally constituted for-profit

0 carmola, K It's All Contract's Now: Private Military Firmsd a Clash of Legal Structur®. 162

°! Goddard, SThe Private Military Company: A Legitimate Interiwatal Entity within Modern ConfligtP. 8.

%2 Brooks, D. The Business End of Military Intelligen Private Military Companies The Military Intelligence
Professional Bulletin1999. - P. 5.

%3 peterson, L., Niekerk, P. Privatizing Combat - lifev World Order /Center for Public Integrity2002. Online version
available at

http://www.thirdworldtraveler.com/War_Peace/Privaig_Combat.htm{accessed 2009/04/29)
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company that uses onsite facilities and equipment aon-indigenous personnel to directly and
substantially support or enhance a client’s seguripabiliies®. Reference to “non-indigenous
personnel” is intended to strain unsoundly the ephto the mercenary. In reality companies aragiri

locals to use their knowledge of particularitiestioé environment, which is usually unfamiliar for
foreign military personnel.

Singer suggests the term of PMCs to be characteageprofit driven organizations that trade
in professional services intricately linked to veaef®. He considers these private companies as :
continuation and new form of durable practice ofeaearies. The difference from individual “dogs of
war” is that they are corporate bodies and accgidican offer a wider range of services.

A quite reasonable and sound is description by @izOwho defines PMCs as ‘“legally
established multinational commercial enterprisdéerinfg services that involve the potential to exssc
force in a systematic way and by military means/@anthe transfer or enhancement of that potential t
clients. The potential to exercise force can malieg when rendering, for example, a vast array of
protective services in climates of instability. fiséer or enhancement, on the other hand, occurs whe
delivering expert military training and other sees such as logistics support, risk assessment, ar
intelligence gathering. It is a “potential” to egese force because the presence of a PMC can det:
aggressors from considering the use of force daldevcourse of actidri®. The main critics in regard
to this definition is that it covers all the broapectrum of the private contractors without any
distinction made for PMCs, PSCs and private supphtractors. Therefore it would be more accurate
to name it PMSCs.

Despite the variety of definitions, there is nogtenworld wide accepted concept. As K. Fallah
puts it: “<...> the term “private military contractas one of art rather than law — no internatiolegjal
instruments make reference to or define the t2tn&ccordingly interpretations and misuse of the
notion are common. In media a wide scope of congsaare shield under the single umbrella of the
PMC - starting with firms that provide strategiaitrings and supply service all the way to companies
that provide purely military capabilities and dilgdake part in operations that might be qualifeesi
corporate combat actions. The same problem coulieberied in above cited definitions. Even though

in general such a lumping together is unjustifiabie very difficult to uphold the distinction he¢en

%4 Brooks, D.The Business End of Military Intelligence: Privatditary CompaniesP. 5.

% Singer, P.WCorporate Warriors: The Rise of the Privatized Mity Industry P.186

% Ortiz, C.The Private Military Company: An Entity at the @Gamof Overlapping Spheres of Commercial Activitg a
Responsibility Private Military and Security Companies. Chan&sblems, Pitfalls and Prospects / Jager, T., iRémG.
editors. — Wiesbaden, 2007. — P. 60-61. ISBN: 9B53B-14901-6

" Fallah, K. Corporate Actors: the Legal Status @frd&naries in Armed Conflict iiternational Review of the Red Cross,
Vol. 88, N0.863, 2006. — P.602
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PMCs (that provide offensive services) and PSCat (fitovide defensive serviced)The central
problem is that drawing a line between offensivd dafensive services is invidious. One could easily
merge into another one. As plenty of incidéhtsad shown, contractors who were hired to provide
supply or maintenance services often faces attacids accordingly has to use force to protect
themselves or the property. Moreover, many compgangspecially the large ones, specialize in
providing both types of functions. Finally, somebgoof contractors are by themselves disputable
whether falling under defensive or offensive catggd.K. Green Paper pointed straightly that “the
distinction between combat and non-combat opersitisroften artificial. The people who fly soldiers
and equipment to the battlefield are as much gateomilitary operation as those who do the shupti
<...> the same applies to those who help with maamea, training, intelligence, planning and
organization — each of these can make a vital itriton to war fighting capability®. Given point of
view was, nevertheless, rejected by the House ahr@ons on the argument “that a workable
distinction would be an important element of angulatory regime in spite of the difficulty of dravg
one up®™.

To sum up, author of the thesis suggests that @espmbers in finding a precise wording for
the definition, it is of essential importance tdedenine each type of the enterprise players. Aiptess
solution for clearing the obstacle that same emdy have features of both types is to put it urider
regulation based on the more controlled type. Hamew would only be applicable for the corporate
legal persons. Legal status of the individual erypés should be based on their factual duties anc
actions undertaken. It will be in detail discussethe following chapter.

In this thesis the general term private militaryd asecurity companies is used when talking
about the whole gamut of industry players. Meansviathen a particular type of service providers is

meant, a respective notion is invoked. We sugdpestdllowing definitions:

*walther, P The legal status of private contractors under ingfonal humanitarian lawMaster thesis: Copenhagen:
University of Copenhagen, 2007. — P.6-7

% For instance the Blackwater USA incident in Faltujin 2004 Blackwater signed a contract to prdiecest Support
Services, a European food company that was feadlifgtroops. On March 31 four Blackwater USA segwontractors
were ambushed and killed in Fallujah while escgriin ESS convoy on its way to pick up kitchen eopgpt. Armed
insurgents attacked the SUV's and the contractgrsiat blank range. The bodies of the contracémd the SUV's were
ransacked, looted, and torched. Two of them weaiggid through the streets behind cars, strungnabhang on a bridge
over the Euphrates River.

% private Military Companies: Options for Regulati¢iiUnited Kingdom Foreign and Commonwealth Office,
London.2002. —P.8 - ISBN 0 10 291415. Online versivailable atvww.fco.gov.uk/Files/kfile/mercenaries,0.pdf
(accessed 2009/04/29)

®1 Ninth Report of the Foreign Affairs Committee Riie Military Companies // Session 2001-2002, Respar the
Secretary of State for Foreign and Commonwealtlaifdf — P.6 - ISBN 0-10-156422-8

Online version available attp://www.fco.gov.uk/resources/en/pdf/7179755/208& ninth_reporaccessed 2009/04/29)
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Private Military and Security Companrya private business entity that provides militang/or

security services, irrespective of how it descrilitsslf. Military and security services include, in
particular, armed guarding and protection of pessand objects; maintenance and operation of
weapons systems; prisoner detention; and advioetraining of local forces and security persofihel

Private Military Company a legally established commercial enterpriseeraffy services that

involve specialized operational and tactical slalishe personnel and often include combat expeeen
Private Security Companya legally registered company, whose personnetdiapanies the

AF without actually being members therédfand provides specialized services of military ratiat
enable and render technical and intellectual bawme tlie combat operations without a direct
involvement.

Private Supply/Service Company- a legally registered company, whose personne
164

“accompanies the AF without actually being membtrsreof™ and provides civil supply and
maintenance services.

2.4. Challenges of the use of PMSCs

Outsourcing of the military services is highly camversial practice. On the one hand it suggests
obvious benefits from the military (innovations pexlition, ability for the AF members to concentrate
on their direct functions while PMSCs take careswbport services etc.), political (through privitgy
parts of their missions governments obviate neggiivblic reactions, they might also prefer foreigne
who neither understand nor represent local viewpdim exercise certain services.), economical point
of view. Besides, the replenishment of pluralisselit can increase efficiency.

On the other hand it might cause serious menacde\We most usually raised issues are lack
of transparency and accountability, concernmemtestabilization, from the IHL perspective the most
relevant are questions of the vested interestdraoand enforcement mechanisms. Practice indicates
that governments tend to employ private comparadmplement their national foreign policy goals,
which would, if executed by state agents, violatiennational law principles, treaties or agreements
For instance, in 1995 the American company MPRin#&@ Croatian forces during their struggle
against the Serbians. Such assistance was inigiolat UN sanctions against the provision of milta
aid to the Croatiafia The question of the state responsibility for Wimations committed by persons
under their jurisdiction occurs. It will be disceslsmore particularly in the third part of the tlsesi

%2 Montreux Document on pertinent international legialigations and good practices for States reltiamperations of
private military and security companies during adreenflict, Montreux, 2008, A/63/467, S/2008/63&2 6
% Convention (II1) Relative to the Treatment of Brisrs of War. Geneva, 12 August 1949. Art. 4
64 11y
Ibid.
8 calaguas, MMilitary Privatization: Efficiency or Anarchy?
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Lack of enforcement of the responsibility is at gresent situation the most severe problem.
Even though, as in the following part will be sw@rgtated, international legal regulations in tlegard
are adequate, in practice difficulties arise whentactors commit misdeeds. In contrast to thepspo
who are accountable under military codes wherdwey aire located, private contractors are subject to
the domestic laws of either state that hires tHewme state or state in which violation was committe
Yet PMSCs in most cases operate in failed statdgpawmsecuting them locally might be complicated.
On the other hand, applicability of the extratemidl jurisdiction is also possible only in regaoé
rather a limited number of the most severe crinbestesult, in Iraq for instance, not one private
military employee has been punished for a crimelenthe dozens of US soldiers h&%eMoreover,
there are no international legal instruments t@mee control of the PMSCs’ activities. Even though
many PMSCs employ elite, highly trained ex-militasgrvice persons whose knowledge of and
compliance with IHL may be beyond reproach, thesmpmanies, facing high demands for their
services, hires individuals whose level of trainiagd skills is poor. In the absence of a clear
disciplinary mechanism, the ability of PMSCs towesthat their employees abide by IHL and human
rights law is very doubtful. One of the examinaidmas revealed that more than 3/4 of the security
personnel failed tests of required skills and wanable to demonstrate abilities to arrest intruders
shoot with accura&y. During the Abu Ghraib prisoner-abuse scandal stigators found that
approximately 35% of the contract interrogatorgedhiby the firm CACI, lacked formal military
training. In other cases, investigations of PMS@arsonnel serving in Iraq revealed the hiring of a
former British soldier who had been jailed for wioik with Irish terrorists and a former South Afica
soldier who was involved in terrorist activitiesrihg the apartheid e?a Examples illustrate that lack
of control and supervision bears a high potentallie serious violations of the IHL and human tsgh
law. Therefore these issues must be respectivalyeaded not only through national legislation (ginc
it can be evaded simply by re-establishing in ta@eswhich has more beneficial domestic laws), but

through international conventional tools.

% Singer, POutsourcing the War.
7 Minow, M. Outsourcing Power: How Privatizing Maity Efforts Challenges Accountability, Professidsral, and
Democracy /Boston College Law RevieQ05.
%8 Singer, Popt.cit.
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3. LEGAL STATUS OF THE PMSCS AND ITS’ PERSONNEL

An estimation of the legal status of PMSCs is vamplicated and multilayered. There are two
major camps of scholars. The first one is represemty those, who are prone to equate PMSCs
personnel with illegal mercenaries. According terth since international law failed to address tie r
of the modern form of the private military in legahdscape, they fall into the same category as
traditional “dogs of war” and should be deprivedttid combatant and POW status. Vast majority of
scholars on the opposite side uphold that evength@i the present PMSCs are operating within a
vacuum of effective regulation and accountabilityath the international and domestic levels, a one
size-fits-all approach is unacceptable. Howevestehs no common assent among this camp in regarc
what status should be accorded to private contrsc&me take the view that being neither civilians
nor combatants they represent a new form of “in@geombatants”, itself an unclear coné&pDthers
suggest that “operations conducted by PMSCs areetohdegitimate, but that measurement of
legitimacy can only be assessed as being de-faztcamoral*®. Finally, to the opinion of the third
group IHL is not concerned at all with the lawfudseor legitimacy of PMSCper se Rather, it
regulates the behavior of such companies if theyogerating in situations of an armed conffict

The question of legal status is of fundamental irtgoee. It defines rights and obligations of
the contractors and grants a certain volume ofeptmn upon capture by the adversary. Present
situation demonstrating impunity of employees a¥ge entities in conflict-ridden areas substaetat
the obvious need to clear out what is the respditgibf individuals on the one hand and statesios
other.

In order to conduct a full-scale and thorough resgeat is dispersed into several layers. First of
all, an estimation of legal status of an individeahployee of the PMSCs is provided. Questions of
their rights, duties, privileges and responsibilityder IHL are the core of the analysis. Seconttig,
status of PMSCs as corporate structures is addreBswlly, the responsibilities of state (contnagt
territorial and home state) are scrutinized. Inapar to these questions proposals on potential

improvements are suggested.

% Report of the Working Group on the use of merdesaas a means of violating human rights and imqgetlie exercise
of the right of peoples to self-determination, A@2L, 2007. Online version available at
www.ohchr.org/english/issues/mercenaries/index (@#ocessed 2008-04-07)

% Goddard, SC. The Private Military Company: A Legitimate Intational Entity within Modern ConfliciP. 3.

"L Gillard, E. C. Business Goes to War: Private Miljf Security Companies and International Humaiaitataw //
International Review of the Red Cro¥®l. 88, N0.863, 2006. - P.528
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3.1.Legal Status of Individual Private Contractors

It is of essential importance to highlight that endontemporary IHL only PMSCs employees
have a certain status. Companies, on the contlargpt possess international legal status.

3.1.1. Civilians / Combatants

The initial point for the research of PMSCs persarstatus should be the essential delineation
of whether they are civilians or combatants. Theaidf distinction between these two categoriesiés o
of the central principles of the IHL. Having a btoacceptance among states it is considered to be
customary international humanitarian rfdleMilitary theorists stresses that such dissoaatie
necessary. Militaries central role is to die andkilh. Possessing strictly formalized procedures,
hierarchy and discipline it has capacity to enslegitimate” killing in the name of the state. M
Janowich already in 1975 foreseen and describedldngers of attempting to merge this distinctly

military world with that of the civilian:
“To achieve the objectives of the democratic efitedel, it is necessary to maintain and build on the
differentiation between civilian and military roleShe democratic society must accord the profession
soldier a position based on his skill and on hiscgd code of honor. <...> The current drift towahe t
destruction of the differentiation from the civitiawannot produce genuine similarity but runs tis& of

creating new forms of hostility and unanticipateiditarism” >,

The answer to a question whether members of th8®Mistaff are combatants or civilians
holds practical consequences. If they are civiliageneral rule is that they are protected agalmest t
dangers arising from military operations and cah @ a target of the attack. Reservation to this
immunity occurs, however, if they take a directtparhostilities*. In such case civilian is considered
to be an unlawful or unprivileged combatant. Acaogty, he/she is subject to the trial for partidipa
in hostilities without being entitled to do so affdfalling into the power of the enemy, would rime
entitled to POW statds

Meanwhile, the determination of a person as a etamt carries broad scope of privileges and
duties. First of all, they are the only ones whueehthe right to take a direct part in hostilifitand who

can be an object of attack. Sequentially, theynatepersonally responsible for the use of armedefor

"2 Henckaerts, J. M., Beck, L. Bustomary International Humanitarian Lawolume 1: Rules. — ICRC and Cambridge
University Press, Geneva, 2005. — P. 198, Rule-I$BN-978-0521005289

3 Grace, J. J. The Need to Be More Professional...téViea That Means Maval War College Review975. Citing
Janowitz M. Military Elites and the Study of Wadg@urnal of Conflict Resolutioh, No. 1, 1957. — P. 9.

" Protocol Additional I, art.53(3) and AP Il 13(3).

> Dormann, K. The Legal Situation of “Unlawful/Uripleged Combatants” dhternational Review of the Red Crp&®l.
85, No. 849, 2003. - P. 46-47.

8 Protocol Additional I, art 43(2).
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as long as their acts do not amount to the waregijrgenocide or crimes against humanity. In case of
capture by the adversary, combatants are to béegtanPOW protectidh

It is relevant to stress that if it happens thaeeson is captured during participation in hostile
acts and it is not clear to which of above categgohe belongs there is a particular procedure deres
in both the GC Il art. 5 and Protocol | art. 45quealify his status. Until that time, he/she willj@y the
protection under the GC III.

3.1.1.1. Combatant

The first attempt in IHL to establish definitiorf the belligerent occurred in the Brussels
Conference of 1874. It was adapted and codifiedh wibdifications in 1907 in the Annex to the
Convention (IV) respecting the Laws and Custom$Vaf on Land® (hereinafter Hague Convention).
Treaty provided a two-level test for determiningetifer or not a person is a combatant. First ofifall,
he belonged to the army he automatically was preduimbe a belligerent. Secondly, if individual was
a member of the militia or volunteer corps that dad form a part of the regular AF, he had to fulfi
four criteria in order to be considered as a betkgt:

1. to be commanded by a person responsible fautisrdinates;

2. to have a fixed distinctive emblem recognizatila distance;

3. to carry arms openly; and

4. to conduct their operations in accordance wWithlaws and customs of war.

The definition was further extended in GC Ill a#tA-1, 2, 3, 6) and AP | art. 43. GC Ill in
principal deals with the protection to be affordedPOWSs. Since, generally speaking, POWSs are
combatants who fall into the hands of the enemydégnition of who is entitled to POW status
implicitly defines who is a combatdnt

For the purpose of defining legal status of thespenel of PMSCs the most relevant are the
first two groups defined in art. 4 (A-1,%2) They will be in brief assessed further in ordeestimate

whether private contractors could fall within arfytlee category.

" Geneva Convention lI, art. 4; Protocol Additiomart. 43, 44.

8 Convention (1V) respecting the Laws and Custom#/af on Land and its annex: Regulations concerttind_aws and
Customs of War on Land. The Hague, 18 October 1907.

¥ Heateon, J. R. Civilians at war: Reexamining tteu8 of Civilians Accompanying the Armed Forceaif/Force Law
ReviewNo 57, 2005. Online version available at
http://findarticles.com/p/articles/mi_m6007/is_57#16520069/?tag=content;caldccessed 2009/04/05)

8 To authors opinion the group of to the inhabitarfta non-occupied territory, who on the approafctne enemy
spontaneously take up arms to resist the invadinge$, without having had time to form themselves regular armed
unit (participants in a leve’e en masse) (GC Htl &r(A 6)), is obviously not very relevant in tbentext of PMSCs since
those are organized entities motivated primarilgh®yfinancial profit.
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3.1.1.1.1. Members of the Armed Forces

“Members of the armed forces of a Party to thefiol) as well as members of militias or
volunteer corps forming part of such armed forcéSC lll, art. 4 (A-1)).

The latter subparagraph addressegurecombatant status — those individuals who are fdhyma
incorporated into the AF of the party to the canflUsually national laws stipulate who and how can
become a member of national AF, but most prevaleqairement is formal incorporation instead of
mere factual engagement in the hostilities. Havimgmind the tendency of outsourcing military
functions by the governments, it is hardly likdhat they would tend to incorporate private entiiige
national forces.

Following the word of the GC llI, it should be ndtat the beginning that only the staff of
PMSCs hired by states could be combatants. Camsidehat about 80% of the contracts are
concluded with entities other than states (NGQOgyivational organizations, business corporatioms an
individuals), a significant part of the PMSCs pewnsel is excluded from being considered as
combatant¥. However, K. Ipsen contests such a categoricalmgson. According to him, “only a
party to a conflict which is a subject of interoa@l law can have AF whose members are
combatants®®. Accordingly, it would also cover recognized liaBon and resistance movements if
they fulfilled the mentioned requiremefitand if such a conflict would be considered asrivetional
(since there is no combatant status in the NIAC).

According to AP | art. 43 (1) the AF of a state sigits of: ‘brganized armed forces, groups and
units which are under a command responsible to Bety for the conduct of its subordinates<...>.

Such armed forces shall be subject to an intermsdiplinary system which, inter alia, shall enforce

The same applies to the members of regular AF wbfegs allegiance to a government or an authodtyr@cognized by
the Detaining Power (GC lll art. 4 (A 3)) sincevatie contractors are as a rule stimulated not éydéological or
patriotical loyalty, but by the business intentions

8 Gillard, E. C.Business Goes to War: Private Military/ Securityn@mnies and International Humanitarian La®.532

82 |psen, K. Combatants and Non-combatarfisé handbook of International Humanitarian Lawleck D. editor, Oxford
University Press, 2008. — P. 80. — ISBN 978-0-1972BD-5

8 According to the commentary of the GCs and APommon art.2 (3) provides the possibility for thapplication to a
Power which is not a Party to the Conventions thig latter accepts and applies the provisions tffitr&ome writers
consider that the term "Power" can refer to erttitieat are not States. AP | art.1 (4) has cleaxigraled its field of
application to entities which are not States. #ytlconform to the requirements of the presentlartiiberation movements
fighting against colonial domination (provided thliaey make a declaration under art.96 (3), andst@ste movements
representing a pre-existing subject of internafidasv may be "Parties to the conflict" within theeeming of the
Conventions and the Protocol.

Commentary on the Additional Protocdl&dited by Sandoz, Y., Swinarski, C., ZimmermBn—~ ICRC, Geneva, 1987.
P.506-507, para. 1661— ISBN 90-247-3460-6.
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compliance with the rules of international law appble in armed confli€t This definition is
generally accepted as customary tle

In order for the employees of the PMSCs to quagycombatants following conditions has to
be fulfilled:

PMSC must be an organized armed group

The term “organized” is rather flexible. It baslgameans that the fighting must have a
collective character, be exercised under effectiwatrol and in accordance to disciplinary rules.
Moreover, it implies a particular hierarchical sture and subordination to a comméhd

As a common practice, PMSCs have a hierarchicaitaature. Some of the biggest companies
even adapted structures rather similar to the ohesgular armies. Consequently, PMSCs could satisf
the condition to be an organized armed group.

Employees of the PMSC must be under a commandmsipe to the party to the conflict

The central issue is whether a mere contract isffecient tool per seto put PMSC under the
effective control of the state (state is used sgn@nym to the party to the conflict without digaffing
that concept is generally broader). Neither AP I tiee commentary gives the clarification on the
question. The negative answer is the most Ifi€eince neither the states nor the military comneand
have direct authority over the employees of PM3Sghey are not incorporated into the military ohai
of command.

However, following the principle of the freedomthE contract, company and hiring state could
settle in their agreement conditions of control andordination nexus.

In conclusion it is hardly likely, unless otherwisettled in the contract, that the requirement
could be satisfied in regard to PMSCs. Thus it &hbe examined every time on case-by-case basis.

PMSC must hold an internal disciplinary systemntoee compliance with IHL

Commentary of the art.43(1) of AP I indicates thernal disciplinary system covers both
military disciplinary law and military penal law.tAhis point the difficulties to attribute PMSCsttee
AF occur. Companies and their personnel are ngesuto the military jurisdiction. Moreover, beiag
private business structures, firms do not havectygacity to impose legal sanctions, provided the

contractual measures, which are usually very licdhéad ineffective.

8 Henckaerts, J. M., Beck, L. Bustomary International Humanitarian Lawolume 1: Rules, P. 198

8 Commentary on the Additional Protocél&dited by Sandoz, Y., Swinarski, C., Zimmerman,P. 511-513, para. 1672.
— ISBN 90-247-3460-6.

8 Such position is supported by fair number of satglincluding Schmitt (supra note 23, P. 525)la@il (supra note 71,

P. 533), Walther (supra note 58, P. 25-26) etc.
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The issue could possibly be solved by incorpogatio the contract a respective clause, which
would subject the personnel of the PMSCs undentitieary jurisdiction of the AF. A particular regar
should be paid to art.86 (concerning the represeifobreaches resulting from a failure to act when
under a duty to do so) and art.87 (defining theedubf commanders with regard to breaches of IHL).

It is worthy to notice, that if a member of the AF PMSC conduct an activity violating IHL
he/she does not loose the status of combataridff was granted) and right to POW st3tusle/She
would still be legally responsible and subject togecution. This means that PMSCs are not obliged t
guarantee that their personnel will utterly actampliance with IHL rules, but it must warrant tladit
measures will be taken to ensure that. Such measweld be for instance legal education of thef staf
control system and especially mechanisms to erthareesponsibility for violations. In other words,
is an obligation of action, but not of the result.

To conclude, if personnel of PMSCs are not forgnaltorporated into national AF under the
domestic law, they need to meet the requirements ske AP | art. 43(1). Namely, being an orgadize
armed group they have to be under the command msipe to the party of the conflict and must hold
an internal disciplinary system to enforce comp@mwith IHL. Whether or not company satisfies the
conditions should be decided on case-by-case Hdslpful, but not constitutive, indicators could be
identity cards issued by the authorities of théesta wearing uniforms.

3.1.1.1.2. Members of Other Militias, Volunteer Cops and Organized Resistance
Movements

“Members of other militias and members of other maer corps, including those of organized
resistance movements, belonging to a Party to dndlict <...>” (GC Ill, art.4 (a-2))

The second subparagraph refersléofactocombatants who are not formally incorporated into
regular AF, but being structurally independent $tghts for the party to the conflict. Historicglthis
provision was aimed to define the status of théigmrs during the Il World W&t

To be considered a combatant under this provisioenaployee of PMSC must pass two stages
test. Firstly, the company has to belong to a ptotg conflict. Second requirement is to meet four
criteria’s spelled out in art.4 (A-2)

Belonqing to a party of an IAC

87 Commentary on the Additional Protocdl&dited by Sandoz Y., Swinarski C., Zimmerman-BCRC, Geneva, 1987. -
P.513-514, para. 1675.

8 Commentary of the 11l GC Relative to the TreatnuérRrisoners of Wat/ Edited by Pictet J. S. — ICRC, Geneva, 1960. -
P.52. - ISBN 2-88145-053-9
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Initially the requirement for the group to belorgd party to the conflict was interpreted as
demanding manifest, usually written, authorizatognthe authorities of the state. During the drafti
of the provision it was no longer considered olibgpg Commentary of the GC Il clarifies thatlé
facto” relationship is sufficient. It could even be exgsed in the form of a tacit agreement, as long as
operations of the groups in question are such asdtoate evidently for which side they are figlofih

Some scholars suggest applying the same test ¢ondlee whether contractors are fighting on
behalf of a state as the one used in determiniegrésponsibility of states under international law.
Accordingly, if contractors exercise governmentatharity or act on the instructions or under the
direction or control of the state, then they mayben as acting on behalf of that state

Similar view was expressed by the Internationalbdmial for the Prosecution of Persons
Responsible for Serious Violations of Internatioklaimanitarian Law Committed in the Territory of
the Former Yugoslavia (hereinafter ICTY). In cagedecutor v. Dusko Taglithe Appeals Chamber
noticed that “the rationale behind Article 4 waattk...> States should be legally responsible for the
conduct of irregular forces they sponsdr'Consequently, referring to the letter and spifiGCs and
in particular the aim of deterring deviations fréiHL standards through holding accountable not only
those having formal positions of authority but albmse who wieldde facto power, Chamber
concluded that “in order for irregulars to qualdg lawful combatants, it appears that international
rules and State practice therefore require comtver them by a Party to an IAC and, by the same
token, a relationship of dependence and allegiahtigese irregularsis-a-visthat Party to the conflict.
These then may be regarded as the ingrediente ¢étin “belonging to a Party to the conflic®”

IHL does not contain any criteria for establishimgen a group of individuals may be regarded
as being under the control of a State, that iaciimg asde factoState officials. An answer to this
guestion is beyond the scope of this research aalil e found in international laws regulating stat

responsibility”.

89 Commentary of the Ill GC Relative to the Treatnudririsoners of Wat/ Edited by Pictet J. S., P. 57.

% Walther, PThe legal status of private contractors under intgfonal humanitarian lawP.24

° International Tribunal for the Former Yugoslav@ase No.: IT-94-1-AProsecutor v. Dusko Tagil5 July 1999. — P.

38, para.93. Online version availablenttp://www.icty.org/x/cases/tadic/acjug/en/tad-&%35e.pdfaccessed 2009/05/07)
2 bid. P. 39, para.94

% However, an important provision in this regardset in art.91 of the AP | (“A Party to the conflist..> shall be
responsible for all acts committed by persons fagwpart of its AF”"). The opinion that even actdrafividuals committed
in private capacity should be attributed to thdesta which AF individual belongs was supporteddrgfessor Reuter
during the drafting of Articles on State respongipiHe stated, basing his opinion on conceptswdpa in custodiendand
culpa in eligendpthat: “It was now a principle of codified intetianal law that States were responsible for al axtttheir
AF”. Professor Ago remarked that even though sommbers of the International Law Commission affidntteat the State
was responsible for all the acts of its AF, it @bulot provide a basis for the drafting articlesstdte responsibility.
According to him the IVth Hague Convention “madevssion for a veritable guarantee covering all dgenthat might be
caused by AF, whether they had acted as organs private persons”.Yarbook of the International Law Commission:
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Considering the above positions, it should be kmled that a contract between the authorities
of the state and PMSC to perform certain militargfie functions in favor of that state should be
considered as a sufficient proof of such nexusaftrol and dependence and companies could in
principle fulfill the requirement of belonging toparty to a conflict. A question should be alsoaiged
if the companies, hired by the entities other thate to perform function on behalf of it, could@abe
considered as fulfilling the requirement to belotgg the party of the conflict. In this regard
commentary’s position is that the fighting must‘be behalf of a "Party to the conflict” in the sersf
art.2, otherwise the provisions of art.3 relatioghbn-international conflicts are applicable, sisceh
militias and volunteer corps are not entitled gesthemselves a "Party to the conflict". Howeuer,
the opinion of the author, the answer should betigesas long as PMSCs are apparently acting in
support of that stafé An example could be situations where a governnwemttractor or even
individual person subcontracts the company in goesSuch practice is very broad in Iraq today. In
this case it is important to measure, if the atégithe subcontractor engages in are integrabméract
performance. If they facilitate the objectives oparty to the conflict they should be regarded as
qualifying under the requirement to belong to theyto the conflict.

The second step in assessing PMSCs personnel statles the GC Il art.4 (A-2) is the
fulfillment of the four cumulative conditions. Semd®MSCs vary a lot in their structure, methods of
management and profile of services, there is ngipitiy to make generalizing evaluation. Therefare
case-by-case evaluation must be exercised andnpitbesis only makes passing references to the mos
important issues in regard to private contractors.

e Being commanded by a person responsible for higrdifdates.
Commentary of the article stresses that the leadsgr be either civilian or military. What is imponta
is that he/she holds responsibility for the actidaken on his/her orders. The purpose of this
requirement is to ensure the discipline and compBawith the following conditions and laws within
the group®. Therefore, PMSCs, which usually have hierarchitaicture and methods of control and
supervision, would conform to the latter provision.

e Having a fixed distinctive sign recognizable atistahce.

Summary records of the twenty-seventh sessiémited Nations, New York, 1976, Vol. I. - Pjgara.5, P.16, para.4).
Online version available dtttp://untreaty.un.org/ilc/publications/yearbookbRYolumes(e)/ILC_1975 vl e.pdaccessed
2009/05/07)

% Opposite position that only companies hired btagesparty to an IAC could ever meet this requinetaad those hired
by or acting on behalf of any other actor operating situation of armed conflict would not was mgsed by Gillard
(supra note 71, P.534)

% Commentary of the 1ll GC Relative to the TreatnmérRrisoners of Wat Edited by Pictet J. S., P. 59.
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Commentary clears, that a distinctive sign musivben constantly, in all circumstances. It must e t
same for all the members and must be used onligdiygroup. Moreover, the request is also applicable
to the vehicles or an engine of war, tanks, aigdaor boats used by the concerned group while
performing their functiors.

This point in practice seems to cause difficultiBlsere have been plenty of complains in Iraq
and Afghanistan that the personnel of PMSCs anedly difficult to identify. One tickler from the
military perspective is that they are usually caeft with members of the AF if they wear uniformelik
camouflage or with civilians. Besides, since thiereno possibility to distinguish between staff of
different companies, it is complicated to fill colaips in cases of violations done by thém

e Carrying arms openly.
e Conducting their operations in accordance withldwes and customs of war.

This requirement must be met by the group as whatber than by the individuals. In order for
a company to disqualify for combatant status dueaw-compliance with IHL a systematic disregard
for IHL as a matter of strategy would be requirSdoradic violations by employees do not disqualify
the whole PMSE,

In resume, personnel of the PMSCs hired directiyndirectly by a party to an IAC to take part
in hostilities who satisfy the four above-mentiorehditions could in principle be considedel facto
combatants under the GC Il art.4 (A-2).

In conclusion there are two ways for the staff MSTs to obtain status of the combatant. First
one is through incorporation into the AF of thetpao the conflict (GC Il art.4 (A-1) and AP | A4B8)

— beingde jure combatant. Such alternative is not very likelytive light of the tendencies of
outsourcing military functions.

The other way is through belonging to the partyht® conflict (GC Il art.4(A-2)) -de facto
combatant. However, since the majority of contraate concluded not with states but with
multinational companies, NGO's, international origations or individual¥, there is a need to
interpret the provision of belonging to the partythe broad manner. If PMSCs facilitate the objedi
of a party to the conflict their personnel shoutdjisire the combatant status provided they ful&lif

cumulative criteria.

% Commentary of the Il GC Relative to the Treatmei®risoners of War / Edited by Pictet J. S. — @ Reneva, 1960. -
P. 59. — ISBN 2-88145-053-9

9 Gillard, E. C.Business Goes to War: Private Military/ Securityn@mnies and International Humanitarian La®.535
% Walther, PThe legal status of private contractors under in&fonal humanitarian lawP.28

% For the scope of use of PMSCs by the entitiesrdttan states: Holmqvist C. Private Security ConsiThe Case for
Regulation /Stockholm International Peace Research Instjt81€RI Policy Paper No. 9, 2005. — P. 7-8, 18.
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Anyone who does not fit into the category of corab& as describe above, is a civilian. Their
status is scrutinized in the next section. In aasgoubt as to the status of a captured personvaso
participated in hostilities, the GC Il art.5(2)greres that a person be treated like a POW penaing
decision on his/her status by a competent tribunal.

3.1.1.2. Civilian

As mentioned above, one of the central principleshe IHL is the distinction between the
combatant and civilid. The logic is that only two categories of perserist. Therefore, anyone who
does not qualify as a combatant is a civilian. @@rsould fit under one or the other category, kit n
under both at the same time. Moreover, such a thamp is exhaustive. There is no third or
intermediate grou”.

In legal literature analyzing status of the persdrof PMSCs are in favor of labeling them as
civilians. However, it is a complex notion itself.embraces different categories of people withyver
different legal status (from ordinary civilian pdation to mercenaries). Accordingly, the present
research will scrutinize those categories in twtarting with the civilians who accompany AF and
proceeding with mercenaries, unlawful combatantsragular civilians.

3.1.1.2.1. General Definition and Legal Status ohe Civilian

There is a customary definition of the civilian endhe IHL. Art. 50(1) of the AP | negatively
defines them as all persons who do not belong &0 AR (or more precisely to the category of
combatants as described in GC Il art.4 (A-1, 2,68,and AP | art.43). There is also a legal
presumption that in case of doubt whether a peisancivilian, that person shall be considereddo b
suchH®

Recognition of the person as civilian is an esakptrecondition for a protection under IHL
against the dangers arising from military operaiddentral principle is that they may not be olgjexft
the attack. On the other hand, civilians do notehthe right to participate directly in hostilitie&n
exceptional case is that oflevée en massevhen they become combatants. If they neverthdédes

direct part in combat, they remain civilians butda negative outcomes. First of all, such person

199 Henckaerts, J. M., Beck, L. Eustomary International Humanitarian Lawolume 1: Rules, P.391, Rule 1-6.

191 There have been proposals by some authors thetegary of “unlawful combatants” forms a third g/pf legal status
under IHL. Such approach was based on the arguthahthese unprivileged combatants benefit frontheeithe GC Il
nor the GC 1V, due to the fact that they partiogaadirectly in hostilities without being entitled do so. See: Dormann,, K.
The legal situation of “unlawful/unprivileged cormatants” //International Review of the Red Crpssol. 85, No. 849,
2003. - P. 45-73.

192 Mulinen, F.Handbook of the Law of War for Armed Force&eneva: International Committee of the Red Grb987.
—P. 13. — ISBN 2-88145-009-1
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becomes lawful target of attacks for as long asheetoes so. Secondly, he/she can face prosecutio
for such participation.

3.1.1.2.2. Civilians Accompanying the Armed Forces

The present category of individuals is derogafiom the general rule that only combatants are
entitled to treatment as POW upon capture by tlemgn It was understood that some civilians who
work alongside with the AF are under the higheksiand therefore should be guaranteed a higher
level of protection.

Art. 4(A-4) of AP | places under this grotpersons who accompany the AF without actually
being members thereof, such as civilian membermibfary aircraft crews, war correspondents,
supply contractors, members of labor units or o¥/®es responsible for the welfare of the AF, <...>”
The list of examples enumerated in the provisiomas-exhaustive and gives only the guidance in
measuring what type of activities could fall undleis subparagraph. Same opinion was upheld in the
commentary, which clearly stated that the text tdainerefore cover other categories of persons or
services who might be called upon, in similar ctinds, to follow the AF*® Laconic formulation
provided little help in drawing the limits of thetaities that may be carried out by these civiian
However, this issue is of particular importanceider to determine whether employees of the PMSCs
fall under this group.

The margin for the activities under the considgyeaision is consequential from the principle
of distinction. Following this logic, civilians acmpanying AF should not include persons carrying ou
activities with the application of force. AccordiggPMSCs, which were hired to fight on behalf ot
party to the conflict, would be excluded. Meanwlslgoply contractors are clearly included. Not so
clear would be the status of staff maintaining aperating military machinery and technologies,
providing intelligence, strategic support etc. hder to define their situation it is necessary ¢tirceate
the perimeter of the concept “direct participationhostilities”. Since the topic is sweeping, highl
controversial and falls outside the scope of thesis, it will not be discussed here in défilin this
context it will only be noted that ICRC, in ackn@abing the ambiguity inherent in the notion, noted
that:

“Undoubtedly there is room here for some margijudfyment: to restrict this concept
to combat and to active military operations woukdtbo narrow, while extending it to the entire

193 Commentary of the 1ll GC Relative to the TreatnwRrisoners of Wat Edited by Pictet J. S., P. 64.

194 For a more comprehensive analysis see: Schmijttgswte 21)Parks, W.H. Air War and the Law of WErAir Force
Law Review 1990; Summary reports of the Expert Meetings iganized by the ICRC and the TMC Asser Institute in
order to clarify the meaning of "direct participmati in hostilities"
http://www.icrc.org/web/eng/siteeng0.nsf/html/peigation-hostilities-ihl-31120%accessed 2009/05/09)
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war effort would be too broad, as in modern wartagewhole population participates in the war
effort to some extent, albeit indirectly <...>. Ditggarticipation in hostilities implies a direct
causal relationship between the activity engageanith the harm done to the enemy at the time

and the place where the activity takes pldte”

It would seem that “direct” requires a person topbesent at the battle field at the time of the
fight. Thus contractors in question should be ader®d as not participating in combat directly and
accordingly would fit under the category of civilmaccompanying AF.

On the other hand, commentary also defines hoatite as “acts, which by their nature and
purpose are intended to cause actual harm to tisenqreel and equipment of the AR® Interpreted in
isolation it would mean that very broad list of igeities, save a purely supply and fatigue services,
could amount to combat. Yet both aspects must kentinto account while qualifying the status of
PMSCs personnel. In every individual occurrencehsagsessment must be based on the profile anc
results of their activities.

Further question that should be addressed is whethiéan accompanying AF looses his/her
right to POW status if he/she gets involved in tdoenbat (such situations are likely in case of the
defensive attack). In this regard Meeting of Expeantganized by the University Centre for IHL in
order to define PMSCs’ status and state respoitgilfdr their actions (hereinafter Expert meeting)
referred to three prevailing positions. To one apircivilians who fall under art.4 (A-4) do not feit
their POW status even if they directly participatenostilities. The second view is that such caril
would loose their right to POW status and woulddomee unlawful combatants. The last standpoint
assumes that the person remains entitled to POwyssfahe/she satisfies the requirements defined in
art.4 (A-2) of the GC Ifi®",

Expert meeting concluded upholding the second iposistating that “Where such persons do
take a direct part in hostilities <...> they mustddleir POW status. As civilians, such personsaoul
be prosecuted for their mere participation”. Otelnolars take alike viewpoifit. Author of the thesis
shares similar opinion but considers it usefuldd an observation on the character of the participa
in hostilities. If person involves into an offensiattack, there would be no question about loosgid
to POW status. More complicated are situationfiefdefensive fight when circumstances push to take

up arms. Working in close proximity to AF and faginigher risks to be attacked, personnel of PMSCs

195 Commentary on the Additional ProtocdlEdited by Sandoz Y., Swinarski C., ZimmermanfB.515-516, para. 1679.
108 |pid. P. 618, para.1942.

197 Report of the Expert Meeting on Private Militargi@ractors: Status and State Responsibility foir thetions /
University Centre for International Humanitarianw,aseneva, 2005. — P. 13-14. Online version avkilab
http://www.adh-geneve.ch/pdfs/2rapport_compagniggees.pdf(accessed 2009/05/09)

1% 5ee: Heaton (below note 128); Walther (supra 581é>.21-22); Ipsen (supra note 82, P. 137).
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can often find themselves in such situations. Comesetly, if it can be proven that employee was
forced to participate in hostilities in defensivamer, he should retain the entitliement to POWIstat
L. Cameron suggests that it should be limited onlpersonal self-defense calés

The two remaining estimations should be rejectadesit cannot sustain the critics for blurring
the distinction between combatants and civilians$ emcouraging the latter to participate in hogit

The condition that civilians accompanying AF mustvé ‘received authorization from the
armed forces which they accompansdises the question of what is the form and natfreuch
authorization and could the contract with PMSC amtdo such authorization. Since commentary is
silent on the issue, there is an open space fointieepretations. Prevailing opinion is that cootra
itself is not sufficient for the authorization antbre formalized tool is necessary. Yet there weare n
proposals in this regard. To the opinion of thehayt considering the definition of the term
authorization'® there is no reason why official contract could beta form of authorization, provided
it is concluded in accordance with legal requireteesnd settles comprehensively mutual rights,
obligations, functions and responsibility.

Next haziness is the meaning of term “accompanyittgs unclear whether contractors must
be physically present at same time and place awAMHfil this requirement. And what in this contex
could be regarded as AF — would it be enough terapany one soldier while he is performing his
service. Meeting of the Experts suggested thatdiapany” as a minimum must require that the PMSC
concretely provides a service to the’AFA condition that employee of the private compavould
physically “shadow” members of the AF would not feéevant since technologies allow to exercise
most of their functions from the remote distance.

Finally, the question of the effect of the identiigrd was resolved during the drafting the GC
lll. The Conference considered that “the capacitywhich the person was serving should be a
determining factor; the possession of a card istmetefore an indispensable condition of the right
be treated as a POW, but a supplementary safedtfarti other words, bare holding of the identity
card does not have a constitutive power. It onlyesas a proof of factual link between the AF and
contractor.

199 Cameron, L. Private Military Companies: Their 8gtnder International Humanitarian Law and its datpon their
Regulation// International Review of the Red Cro¥®l. 88, N0.863, 2006. — P.589

110 Authorization - official empowerment someone tg acdocument giving an official instruction or corand; official
permission or approval; the act of conferring légair sanction or formal warrant.
http://dictionary.law.com/default2.asp?letterfdccessed 2009/05/09)

11 Report of the Expert Meeting on Private Militargi@ractors: Status and State Responsibility foir thetions /
University Centre for International Humanitarianw,aseneva, 2005. — P. 14. Online version availabletp://www.adh-
geneve.ch/pdfs/2rapport_compagnies_priveeggmtfessed 2009/05/09)

12 Commentary of the 1ll GC Relative to the TreatnwRrisoners of Wat Edited by Pictet J. S., P. 64.
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On the basis of this analysis, it can be conclutiatithe staff of PMSCs who provide services
not amounting to the direct participation in hoséis would fall within the category of civilians
accompanying AF under the GC Il art. 4(A-4) on dibion they have received the relevant
authorization from the state. The matter must beerdened in every individual case taking into
account the nature and results of the activitiesiezh out. If person fails to abstain from direct
participation in hostilities he looses the rightROW status and becomes unlawful combatant. An
exception could be situation of defensive attacknvbontractor is forced to take up arms.

3.1.1.2.3. Mercenary

The reports of unpunished criminal misconduct amehdn rights abuses involving personnel of
the PMSCs have led them to be widely compared mgghcenaries. As the ICRC Commentary to the
AP | art. 47 affirms, “There are few words whichffsu greater misuse these days than the term
mercenary*'® Such a misuse of the term is common not only antba media, but also in academic
and scholar communit}’. Even more regrettably, it was concluded by the Wbrking group on the
use of mercenaries that “private security compaopating in zones of armed conflict are engaging
in new forms of mercenaris®. However, these two categories only from the firgression could
be equalized. From the viewpoint of IHL there islegal ground to put PMSCs and mercenaries on the
same shelf. Private security today is far differieoin that of the past. This sub-section discldsgal
requirements for a person to be qualified as a emany under AP | and mercenary specific
conventions, points differences and possible topeimts of the private contractors and traditional
soldiers of fortune.

Conventional definition

For the time being there are three internationalveations that attempt to provide a definition

of a mercenary. These are article 47 of the ARHrdville (or the OAU/AU Mercenary) Convention

113 Commentary on the Additional ProtocdlEdited by Sandoz Y., Swinarski C., Zimmerman B.,575, para. 1801.

14 Eor instance Singer regards PMCs as a continaing 6f corporate mercenarism (below note 125);&llaR also
admits that analysis of the law applicable to coaactors in the IAC commences with an inquity ithe law as it
applies to mercenaries (supra note 57, P. 602)mBscAdams, a political-military strategist, argtiest PMCs are indeed
mercenaries as they are foreigners hired for #p#cialized military skills “but who have no spédgiteological stake in the
conflict at hand.”(supra note 46, P.31); accordmyVairagu, what is known today as “private seguii in effect the
logical transformation of traditional mercenaryiegities into a variety of new forms, with PMCs, whiare described as
private mercenary contractors, comprising the §irsup (supra note 30) and others.

115 The Working Group on the use of mercenaries webkshed in 2005 by the Commission on Human Righgs
mandate includes monitoring the impact of the &étiv of private military and security companiestba enjoyment of
human rights.
http://www.unhchr.ch/huricane/huricane.nsf/viewOT/A-341BE422A006C125738B0055C48C?0pendoculfaamaessed
2009/04/15)
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and the UN Mercenary Convention. Regrettably, as ihade clear below, these treaties are far from
being perfect.

The first attempt in the history to stow the cortcejppmercenary into the legal frames was the
Luanda Draft Convention on the Prevention and Segspon of Mercenaries. It was an outcome of the
Luanda Trial'® Convention reaffirmed the responsibility of s&t® prevent their nationals from
participating in mercenary activities, and inclugedvisions on state responsibility for the empleyin
or recruitment of mercenaries by government offéci&or the time it was adopted, Convention was
very advanced in the sense of the defining mergerkarst of all, it designated that the crime can b
committed “by the individual, group or associatioepresentatives of state and the State itS&lfAn
inclusion of corporate legal entities and statés the circle of the subjects of the crime was biyta
progressive, but regrettably it was refused in olwlhg international regulations. Secondly, it
criminalizes certain actions (organizing, finangirgguipping, training, promoting, supporting or
employing, enlisting, enrolling etc.) instead ofgmn’s status.

On the global scale the first codification of thefidition of mercenaries was made in Article 47
of AP | which by some researches is consideredomesty IHL**®. It is arguable, however, since the
article reflects strong tension between the Wesaeith most of the Third World (especially African)
states over the need and coverage of the legaindietgion. In postcolonial Africa there was distrus
towards developed and former parent states wilesgrno tolerate mercenary activities beyond their
borders. As the conception of the mercenary hamketéormulated in the context of denial of the POW
status and protection (“A mercenary shall not hthe right to be a combatant or a POW, F.
Kalshoven and L. Zegveld predicate that “it wasabbt the group of African states who fought for
acceptance of this exception, which in Western eyees against the basic idea that the right to be
POW ought not to be dependent on the motives, ritemaow objectionable, which prompt someone
to take part in hostilities?®. Drafters had to find the balance between two kkes. Too detailed
definition could be unable to accommodate rapidigrging circumstances. On the other hand, toc

general and laconic definition could leave field ftadequate interpretations and abuse.

1) yanda Trial (1976) was held by the Popular Movenier the Liberation of Angola. Thirteen foreigsewere tried for
the mercenarism. Three Britons and an American lm@en sentenced to death by firing squad. A furttree men were
sentenced to prison terms ranging from 16 to 3@syea

17 _uanda Draft Convention on the Prevention and Segsion of Mercenaries // International Commissibmaquiry on
Mercenaries, Angola, 1976. Art. 1

H8\Walther, P. The legal status of private contractorder international humanitarian law, P.8

119 protocol Additional 1, Art 47

120 Kalshoven, F., Zegveld IConstraints of the Waging of War: An introductioniternational Humanitarian Law3®
edition. — Geneva: International committee of tlesl Eross, 2001. — P. 90-91. - ISBN-10: 2881451152
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The definition that finally emerged as a consensuparagraph 2 could largely neutralize
potentially destructive outcomes of the paragrag@ls it made qualification of a person as a mergenar
very complicated and dependant on number of camditiln the result, as G. Best puts it, “anyone who
manages to get prosecuted under this definitiorrdes to be shot — and his lawyer with hiffy”
Therefore, despite broad moral opposition and teprsion, there is no legal ground to state the
existence of the outright legal condemnation thiolil. of the mercenarism.

Defining who has no right to the combatant or P&M¥Lus, art. 47 (2) sets six criteria which a
person has to meet in order to be considered aemarg. He must:

e Dbe specially recruited locally or abroad in ordefight in an armed conflict (seems that
volunteers, who “enter service on a permanent g lasting basis in a foreign army,
irrespective of whether as a purely individual stntient (French Foreign Legion) or on
arrangement made by national authorities (Swissrd3uaf the Vatican, and Nepalese
Gurkhas in India and Bruneff” are excluded from this provision);

e takea directpart in the hostilities (foreign advisors and taily technicians, even if they
are motivated by material gain, are excluded. The=sons should be considered as
civilians under the GC Ill art. 4 (4, 5) and Praibtart. 50 and 51 (3) as long as they are
not involved directly into the combat activitie#)s it was be pointed out above in the
present thesis, this provision eliminates majootythe PMSCs’ personnel from being
qualified as mercenaries;

e be motivated to participate in the hostilities esisdly by the desire foprivategain and,
in fact, to be promised, by or on behalf of a Péotyhe conflict, material compensation
substantiallyin excessof that promised or paid to combatantssohilar ranks and
functions in the AF othat Party(probably the most complicated criteria to provetas
touches state of mind of the person and his madnaBasically this provision is aimed
to exclude individuals who are participating in Hrened conflicts because of ideological
intentions and loyalty to the party of the conflastd covers only “soldiers of fortune”.
Besides, question is if remuneration, which isinoéxcess of that paid to the nationals

of that Party, excludes this person from being ®red as a mercenary);

21 Singer, P. W. War, Profits, and the Vacuum of L&wivatized Military Firms and International Lawdblumbia
Journal of Transnational Law2004.

122 5chreier, F., Caparini, MPrivatizing Security: Law, Practice and Governamdérivate Military and Security
CompaniesP.148.
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e Dbe neither a national of a Party to the conflict agesident of territory controlled by a
Party to the conflict (the enlistment into the AFresidents, including foreigners, is a
common practice in many stat&$;

e can not be a member of the AF of a Party to thdlicorithe present provision faced
critics for making the definition completely meagiess. The main argument is that it
makes grossly easy for states that employ mer@andd legalize them simply by
incorporating into national AKas the United Kingdom has done with the Nepalese
Gurkhas serving in its armdf). The distinctive element for deciding whethersper is
legal member of the army or mercenary, to authgosiion, could be the intention of the
enlistment. If individual is recruited on “regulservice” basis, he should be considered
as legal combatant. Meanwhile those, hired forréquaar armed conflict together with
other a) to f) conditions satisfied could be regards mercenaries);

e can not be sent by a State which is not a Partlyeaonflict on official duty as a member
of its AF?>,

These criteria must be met all corporefor a person to be described as a mercenary. vast
mentioned already, this requirement makes the gtiorevery complicated to apply. It is very likely
that such a course was an intentional result ottdmpromise between the majority of Western states
which were in favor of approach that criminal ligtlgican only come from the performance of specific
acts of wal*® and African states, which were striving for marelusive definition. They pointed that
status alone, the fact that person has chosengagenn mercenary activities, is in itself crimirsait
and therefore subject to liability. The middle wags to criminalize status, but to make it compédat
to prove in order to prevent human rights abuse.

Another international legal treaty proposing a wigfin of the mercenary was adopted by the

Council of Ministers of the OAU at its #%ession in Libreville in 1977 (entered into foore22 April

123 Commentary on the Additional ProtocdlEdited by Sandoz Y., Swinarski C., Zimmerman-BRara. 811.

124 Heaton J. R. Civilians at war: Reexamining thett of Civilians Accompanying the Armed Forceaif/Force Law
Review, No 57, 2005. Online version available at
http://findarticles.com/p/articles/mi_m6007/is_57f16520069/?tag=content;caldccessed 2009/05/01)

125 protocol Additional I, art.47(2)

126 Eor the Western view on this issue Kinsey refersummary statements in the Sixth Committee by $&int Martin
(Canada) Mr. DeStroop (Australia)UN’s 3&ession GAOR C.6 U.N DocA/C.6/38/SR.23 (1983)8tatet by Mr. Font
(Spain)UN's 38 Session GAOR C.6 U.N DocA/C.6/38/SR.25 (1983).
http://unbisnet.un.org:8080/ipac20/ipac.jsp?sessiéd061X51790Q5.1228924&profile=bib&uri=link=310000%87577~
13100001~!3100040&aspect=alpha&menu=search&ri=1&sesa~!horizon&term=A%2FC.6%2F38%2FSR.25&index=7
UNSYMA (accessed 2009/04/20)

Kinsey,C. International Law and the Control of Mercenaried Bnivate Military Companies Qultures & Conflicts 2008.
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1985). Convention was based on previous draftsepted by a committee of experts of the OAU in
1972 and by an international investigation comreijttevhich was invited to attend the trial of
mercenaries in Angola. As the AP | by some delegatiof the signatories in the Diplomatic
Conference was seen as only the first step whiolhldrhave pave the path for “for the conclusion of
more stringent regional instruments"it was expected to move on with more severe amiofmgous
prohibition of the mercenaries. Yet with slight eption in regard of the payment provision (as dcdti
from the Protocol | it is not required that meragnget paid substantially more than members of the
regular AF) the OUA Convention basically echoeswlioeding of the art 47 definition. The progressive
novelty, however, is embedded in the second papagrathe article which condemns the mercenarism
as such. The said provision extends the circlehef gubjects of the crime as it includes not only
individual warriors, but also corporate entitiesl@ven staté&®

The most recent universal treaty establishing dedm and legal regime for the use of
mercenaries is the UN International Convention regjaihe Recruitment, Use, Financing and Training
of Mercenaries. During the course of thd"3®ssion of the General Assembly (hereinafter Gvaje
was a decision made to draft international treaty iawas presented and opened for signature i9.198
In determining what a mercenary is convention eating the same requirements as the Protocoltl. Ye
it is broader in its coverage as it declares réeremt, use, financing and training of mercenariss to
be offences under international f&W

PMSCs vs. Mercenaries

Legal estimation is primarily based on AP | (regbrconventions and UN Mercenary
Convention will only be invoked to highlight substial differences) as the main source of IHL irsthi
regard.

First obstacle to label PMSCs personnel as merigeniagrthat they would not fit under the AP |
art.47 (2-a). It requires that the recruitment moetfor a particular armed conflict. In contrast to
mercenaries, PMSCs are permanent formations. Theyestablished for unlimited time. As a rule
personnel of these companies are employed on atéwngbasis. However, it might be argued that
companies are as a rule hired by states only fparéicular conflict or period of upheavals. Such
argument can be disproved. As it will be demonstraturther in the thesis, PMSCs can not be
considered as subjects of the crime of mercenariBmerefore evaluation must be based on the

127 Commentary on the Additional ProtocdlEdited by Sandoz, Y., Swinarski, C., Zimmerm&n,P. 572, para. 1790.
128 Convention of the Organization of African Unity fine Elimination of Mercenarism in Africa, O.A.Doc.
CM/433/Rev. L. Annex 1 (1972). Art. 1 (2)

129 |nternational Convention against the Recruitmbese, Financing and Training of Mercenaries, Arf)1(2
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individual servant employment contact conditionsté@ad of company contract with the state
representatives.

Secondly, the provision contained in art.47 (2dguiring that mercenaries take a direct part in
hostilities would exclude individuals performingnfttions of training, advising, technical support —
basically all staff of PSCs and supply contractdisreover, the concept of “direct participation in
hostilities” as already pointed above — even thouxeing of particular importance to IHL as it
determines the circumstances under which a civitanld lawfully be attacked — is not defined. It
causes many difficulties in applying art. 47.

Thirdly, the need to establish a desire for theténial compensation substantially in excess of
that promised or paid to combatants of similar saakd functions in the armed AF of that Party”LE.
Gaston stresses in this regard, that “many PMSEdcamer soldiers with extensive service to their
countries, and even if they are not actually maggaby a sense of patriotic duty, it may be dififi¢a
prove otherwise®™® Worthy to notice is that financial remuneratienpiaid for the whole package of
services directly to the company instead of indreidemployees. Company administration distributes
gaining for equipment, public campaigning, trantgoon and salaries. Since they are private
enterprise they are not obliged to reveal the ratgmyment. Therefore it is complicated to makg a
effective comparison between contract employeespansbnnel within the AF.

Fourth obstruction in equating PMSCs to mercendasiéts modern corporate business nature.
Under the AP | art.47, which is by some considecedtomary international humanitarian law
(hereinafter CIHL}*, only a natural person could be a mercenary, ldga entities are left outside the
scope of definition. Even though the OAU Conventattempts to expand the responsibility towards
corporate bodies and even states, the questios, &isv the requirement for a financial motivation
could be fulfilled in such case.

There are also sequential differences inheriteh filee corporate business nature. If old fashion
mercenaries were basicald hoc black-market fighters, most of today’'s companiesndnstrate
established character and attributes of competifigbal market players with hierarchical organiaati
Public relations campaigns, lobbying groups, braoativork of contacts “with major multinational,
especially mineral, companies which provide inceda®inding, intelligence, and political contacd”

It offers signal advantages in both efficiency aeféectiveness of the indust’. Companies are

130 Gaston, E. LMercenarism 2.0? The Rise of the Modern PrivateiStydndustry and Its Implications for Internatiah
Humanitarian Law Enforcemen.233

131 Henckaerts, J. M., Beck, L. Bustomary International Humanitarian Lawolume 1: Rules, P. 391, Rule 108.

132 Howe, H. M.Global Order and Privatization of Security

133 Singer, P.WCorporate Warriors: The Rise of the Privatized ity Industry P.186
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subject to general rules of business. They arengaahd competing openly on the wide international
military market and has to follow the fundamentahgiple according to which quality of the service
you provide equals desirability and success of ymusiness. Moreover, PMSCs offer a much broader
spectrum of services to a greater variety of ciient

Fifth point for a consideration is the reservatadrAP | art.47 (2-c) that a member of the AF of
a party to a conflict cannot also be considereceecemary. Consequently, a state wishing to use PMSC
services can shelter them from being consideredeasenaries simply by incorporating their personnel
into its AF. The Papua New Guinea government gautph this loophole in 1997, when it contracted
Sandline International and termed their employ&sgetial constables™”.

Another obligatory specification is that a perstiowdd be neither national nor resident to the
party of the conflict (AP | art.47 (2-d)). This effect means that for instance in the case of tnaq
Afghanistan, security contractors who were citizehsither the US or coalition partners would be
disqualified under the latter provision. Iragi @805 there were 15,000 Iraqi security contractorsr
Afghan nationals hired by these countries wouldlamy be disqualified under the provision excepgtin
a resident to a territory controlled by a partytte conflict. Besides, such a requirement couldege
situations that would be against the spirit of I&er instance, if company operating in Iraq wouile h
under exactly the same terms and for the sameifunschationals from USA and Lithuania, strictly
following the letter of art.47 (2-d) Lithuanianizien would (provided he/she meets other requiresyent
be a mercenary, meanwhile American — would not.

Finally, applicability of the AP | to private coatrtors is limited since it can only be invoked in
the case of an IAC. In the context of unstable &sin continent it makes art.47 actually dormant.

Eventually, one of the most important differencemes from the regulatory aspect of PMSCs.
As S. Percy remarks, “the difference between menies and other fighters could therefore be only
construed by the degree to which they are undetr@dfi®. According to her classification, since
PMCs and PSCs personnel have higher degree of gmtjpvation and they are subject to an
authoritative control (both through the nationabdke regimes and companies’ inner codes of
conduct®) they take higher positions in the spectrum of(8&e Annex 1},

134 Gillard, E. C.Business Goes to War: Private Military/ Securityn@mnies and International Humanitarian LaR.561-
562

135 http://www. pbs.org/wgbh/pages/frontline/shows/warsifags/(accessed 2009/01/29)

136 percy, S.VThis Gun’s for Hire: A New Look at an Old Isste728.

137 Most companies, being legally established in @i@aar country, are subject to its legal regulasisegarding
registration, licensing and supervision. This steteally has certain tools (and also responsitfititythe international
community) to control the activities of such enteses.
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The most significant difference between IHL and thercenary-specific conventions (UN and
OAU conventions) is that AP | does not criminalimercenary activity as sutfi, whereas the
mercenary conventions do. The only consequencd.d7af AP | is to deprive an individual fightetr o
combatant or POW status and make them responsibier mational law for merely having participated
in hostilities, even if he/she did not violate anyes of IHL. Besides, even though GC Ill is not
applicable, it does not leave them in legal vacularcenaries are still entitled to the fundamental
guarantees. First of all, they are protected by3@elV as any civilian. In addition, they are inyacase
(including those individuals who may found themsslalling within the exceptions of GC V)
entitled to guarantees under AP | art.75. Partibuianportant are provision ensuring due process an
fair trial (art.75 (3, 4)).

Relevant question is status of such persons inO\NI®ince there is no POW protection in case
of inner conflicts, deprivation of it would not hanany effect. To the opinion of author, in NIAC
individual who meets all the requirements of thérdigon of mercenary would be in the same legal
situation as civilian, who participated in hosi#lg without being entitled to, meaning AP II, commrmo
art.3 of the GCs, CIHL rules and human rights lavesild be applicable. More detailed this status is
discussed in the next sub-section.

The mercenary-specific conventions, on the conttaryAP |, spell out more significant
consequences for the mercenary in terms of cringaattions. Person can be criminally punished for
mere being a mercenary, as well as for any othemmal conduct in the course of being a mercenary.
Moreover, both instruments require states partieximinalize these offences under national law and
to prosecute or extradite suspected persons.

Another significant difference in comparison to IH4 that both mercenary conventions are
silent about the type of conflict to which they BppAccordingly, they should be considered as
covering both IAC and NIAC.

To sum up, IHL and mercenary-specific conventiores@mplementing each other: while the
former is aimed at defining mercenary status ampe®f their protection, the latter are designed at
criminalizing mercenarism and creating legal bésisghe prosecution, extradition and punishment of

persons who commit it. Besides, UN Convention exbfi states that it “shall be applied without

On inner level their activities are coordinatednfrahe superior officers and every member of théf sséasubject to the
discipline of the company. Moreover, as businestsuthey are often tied through complex finanealangements to other
firms within as well as beyond their own industry.

138 Author chose to change the title of the chartabiee she considers that “Spectrum of private vaseis not an accurate
designation since it includes national armies’ mwklwho represent public province.

139 Art.47 does not even prohibit states from rendenirercenaries POW status. It only provides that #te not entitled to

it as a matter of right.
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prejudice to <...> the law of AC and IHL, includiniget provisions relating to the status of combatant
or POW™,

In conclusion, it is submitted that under conterappiHL, which requires meeting cumulative
conditions under art.47 (2), it is unlikely thaht@ctors will qualify as mercenaries. However, savh
them may be present at the lower end of the speaflPMCs.

It should be kept in mind that AP | never intendedaddress modern PMSCs and that their
wide use by states indicates that internationalmanity consider use of PMSCs legitimate.

3.1.1.2.4. Unlawful combatants

Civilians directly participating in combatant, widoe not fall under the group of mercenaries,
are generally labeled either “unlawful combatamis*unprivileged belligerents”. Since the term ®n
conventional, there is no consensus among legallashwhich term better mirrors the status of the
person. For instance, Schmitt suggests that “uniawbmbatant” is better concept, because it
“preserves the distinction between combatants anliaos”. Besides, according to him “belligerents”
generally refers to states which are party to dliconnot individuals™*!. Walther, on the other hand,
prefers using “unprivileged combatants” since itnre accurate than the term “unlawful combatant”
which is misleading in the sense that the actiwiimounting to direct participation in hostiliti® not

unlawful, but the person is not afforded the corabaprivileges**?

. Author upholds opinion that the
latter term is the most accurate since such pdssda facto involved in combat activities, but leesl
not enjoy above discussed distinctive privilegas. present thesis, without going into a deeper
discussion, both notions are used interchangeably.

The essential results of direct participation imbat for a civilian are: loss of the immunity
from attack for such time as he/she takes a dpect in hostilities (AP | art.51(3)) and criminal
responsibility for these actions (AP | art.45(2gt person is not left without protection. First af,

GC IV is applicable as long as art.4 conditionspamticular nationality requirements, are met. Anpo
deserving attention is that art.5 allows limitifge tprivileges if a Party to the conflict suspedist tan
individual in question took part in hostilities. @margins of such derogation are restriction of/onl
those rights that, if exercised, would cause datgé#re state’s security and only for as long a®itld
cause such danger. Moreover, in any case suchrpessains the right to human treatment and fair
trial. Those civilians, who fall under one of thrceptions of art.4 of GC 1V, are entitled to the

fundamental protections granted by art.75 of ARR ( art.45(3)).

149 | nternational Convention against the Recruitmbse, Financing and Training of Mercenaries, ar(b)L6
141 Schmitt, M. N.Humanitarian Law and Direct Participation in Hosties by Private Contractors or Civilian employees
142\walther, PThe legal status of private contractors under insional humanitarian lawP.31.
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Finally, in addition to the mentioned articles, ang who finds himself in the situation of the
armed conflict is protected by the “principles afernational law derived from established custom,
from the principles of humanity and from dictatdspablic conscience” (AP | art.1(2)). Generally
named as Martins Clau$é this rule was approved in several judicial insiitms. ICJ in its advisory
opinion in Legality of the threat or use of nuclemeapons case explicitly mentioned it among
customary rules and principles of IHE

Unprivileged combatants have no immunity from pgion: they can be tried for both
violations of the IHL and mere participation in doat activities, provided that such acts are
criminalized in domestic laws. Grave breaches & @Cs (“willful killing, torture or inhuman
treatment, including biological experiments, willjucausing great suffering or serious injury tadigo
or health, and extensive destruction and appropniaif property, not justified by military necegsit
and carried out unlawfully and wantonly” GC | a@.6GC Il art.51 / GC Il art.130 / GC IV art.147)
and of AP | art.85 are considered war crimes (A&tI85(5)). States have an obligation to enact
national legislation, provide effective penal s@mts and take other necessary measures to suppres
such crimes. Moreover, in occurrence of grave breghey must search and bring to their own or
extradite to other state Party courts persons vilegedly committed/ordered to commit such crimes
(universal jurisdiction). Moreover, Internationalri@inal Court (hereinafter ICC) also exercises
jurisdiction over war criméé>.

In resume, if a hiring state authorizes civiliamtactors to participate directly in hostilities
without incorporating them into the AF or they dm autreaching contractual terms and their actions
result in actual harm to enemy personnel or equiprti'ey may become unlawful or unprivileged
combatants and loose significant scope of protetfioHowever, every occurrence should be decided
on ad hocbasis. Such contactors upon capture may be prizseander the national laws of the state

that is holding them for their mere participatiorhiostilities.

143 Original formulation, introduced by professor vbartens, the Russian delegate at the Hague Peatfer€oces in
1899: "Until a more complete code of the laws of ygassued, the High Contracting Parties thinkght to declare that in
cases not included in the Regulations adopted éyttpopulations and belligerents remain under tbeeption and empire
of the principles of international law, as theyule$rom the usages established between civilizaibns, from the laws of
humanity and the requirements of the public comsgée’

Ticehurst, R. The Martens Clause and the Laws aie Conflict //International Review of the Red Cros& 317, 1997.
-P.125-134

144 egality of the Threat or Use of Nuclear Weap#isdvisory Opinion, I.C.J. Reports 1996. — P.22%9. - ISBN 92- 1-
070743-5

145 Rome Statute of the International Criminal CoRame, 1998. Art.5(1c),8.

148 Heateon, J. RCivilians at war: Reexamining the Status of CivisaAccompanying the Armed
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However, since the concept of what constitutesractiparticipation in hostilities is fluid and
relatively undefined in practice it might be and/ing in mind notably small numbers of cases against

PMSCs employees, most probably already is complictt apply such responsibility.

3.1.1.2.5. Other Civilians
PMSCs personnel who fit under none of the aboatyaad categories, namely who are neither

combatants, nor civilians accompanying AF, nor wileged combatants or mercenaries, are civilians.
Gillard suggests that this is also the status bemiployees of PMSCs hired by entities other than
states, such as companies, inter-governmental izajams, NGOs or individuals. Besides, she
maintains that PMSCs, working for organized armexigs participating in NIAC would be civilians.
Author of the thesis does not agree with such oo in its full extent. The position and argurten
on the issue are developed in the next section.

The core aspects of the legal status of civiliamsthat they can not be objects of the military
attacks*® and are not authorized to take direct part inilitbss. Specifics of the PMSCs employees in
comparison to other civilians is that they are dhit@ perform functions that usually takes placeary
close proximity to military objects and AF (suppbatering, laundry, post, nursing services). Thits p
them at risk of being injured since proportionateidental damage in the event of attacks is not
prohibited.

In regard to the legal status of PMSCs employeles fall under the category of civilians it
must be first of all stressed that they are nottledtto POW status. Accordingly, GC Il is not
applicable for them. Civilians in IAC benefit frothe protection of the Convention (IV) relative tet
Protection of Civilian Persons in Time of War (headter GC V). It lays down fundamental standards
of treatment, conditions of deprivation of liberjydicial guarantees in criminal proceedings. Isesa
when person fall under one of the exceptional aateg defined in art.4(1,2y of the GC IV, he/she
would still be entitled to the fundamental guarastbased in art.75 of AP | and the customary rofles
IHL. Besides, Part Il of the convention, which isnad at providing the civilian population with
general protection against certain consequencesnfis applicable to “the whole of the populations

of the countries in conflict, without any advergstidction based, in particular, on race, natidgyali

147 Gillard, E. C.Business Goes to War: Private Military/ Securitynmanies and International Humanitarian Lai.541
148 protocol Additional I, art.51(2,3); art.85(3a)

149 Geneva Convention IV.

According to art.4(1) all persons who, in situatiasf IAC or occupation, find themselves in the raiod a party to the
conflict or occupying power of which they are nationals, are protected by the Convention. Persaptured by their own
state of nationality are thus not protected. A(R)4&lso excludes from its protection nationalsafeutral state and of co-
belligerent states who are in the territory of a&y#o the conflict so long as their state of naéility has normal diplomatic
relations with the state in whose hands they firariselves.
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<...>” (art.13). Even though this provision mitigatd® scope of exceptional cases, it suggests little
help in the context of PMSCs personnel. Since nigjof the employees are not nationals to the party
to the conflict, they would still fall out of thegpe of GC IV. However, since the commentary states
that “the mere fact of a person residing in a teryi belonging to or occupied by a party to theftoin

is sufficient to make Part Il of the Convention kgable to him**°

gives opportunity to interpret
provision in a broad way to cover contractors, es they have been residing in party to the confli
long enough to be considered as residents.

Moreover, international human rights law also sk&sic principles for the respect and
protection of the fundamental human rights of tivdians in IAC.

To sum up, an all-inclusive definition of the ciaih covers all PMSCs personnel who do not
qualify to combatant.

3.1.2. Status of the PMSCs Personnel in Non-Inteational Armed Conflict

Since private contractors are usually hired bytiestiother than states, there is a high likelihood
that they will have to operate in non-internatioaahed conflict (hereinafter NIAC). Such situations
are regulated mainly by the common art.3 of the @@$ by the Protocol Additional (1) to the GC of
12 August 1949, and Relating to the Protection @ftimis of Non-international Armed Conflicts
(hereinafter AP II). It should be noted that ARapiplies only to those situations that are not ceddxy
the art.1 of the AP | and “which take place in tbgitory of a High Contracting Party between it A
and dissident AF or other organized armed groupshylunder responsible command, exercise such
control over a part of its territory as to enaltberh to carry out sustained and concerted military
operations and to implement this ProtdtblMere internal disturbances, riots and sporadis at
violence are not to be regarded as NIAC.

Significant feature of the law of NIAC is the abserof the combatant status and privileges.
While in IAC they are entitled to engage in actdalhwvould otherwise be regarded as crimes and are
thus immune from prosecution, non-state fighters INIAC may be prosecuted for all hostile acts,

including violations of domestic law, irrespectivé whether they have violated any norms of

150 Commentary of the IV GC Relative to the ProtectibBivilian Persons in Time of WaEdited by Pictet J. S., P. 118-
119

151 protocol Additional to the Geneva Conventions ®fALigust 1949, and relating to the Protection aftivis of Non-
International Armed Conflicts (Protocol II), 8 Jub@77. Art. 1.
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international law. In addition, they cannot be #&ti to POW status, since such status does ndtiaxis
the law of NIAC®2

Experts refer to three different categories of pessn NIACs>>

1) fighters, i.e. persons belonging to an orgammadf a party of a conflict that constitutes its
AF;

2) protected civilians, who do not directly taketpa combat and

3) civilians who temporarily participate in hogigis.

Since the term “fighter” does not appear in anydlyig treaty, it was employed by scholars in
lieu of “combatant” in order to avoid confusion ithe IAC. Fighters include both members of the
regular AF fighting on behalf of the government amémbers of dissident AF or armed groups
fighting against the government. It is generallyeggl that the criteria for membership in the AF are
unlikely to be different in IACs and NIACY. The same test also applies in assessing whethe
contractors who fight on behalf of an organizededrgroup in a NIAC could be members of it.

AP 1l does not define civilians in NIAC. Therefatastomary rule that civilians are all persons,
who are not members of the AF, is applicable. Meeeosuch opinion was adopted by the ICTY in
case Prosecutor v. Tihomir Bla&kivhere trial chamber maintained that civilians ‘q@rersons who are
not, or no longer, members of the AP

Civilian population in NIAC is protected againstetdangers arising from military operations.
They benefit from the protections of common art.3he GCs, AP Il and the customary rules of IHL.
Moreover, international human rights law also gnties basic standards of the treatment of civilians
Since the main aspects of legal status of civiliaese studied in the context of IAC and it is in
principle analogical in NIAC, in this section thetatus will not be repeatedly analyzed.

In case of civilians who temporally participatehiostilities, under art. 13(3) of AP Il the loss of
protection exist only for such time as they do Bmwever, this limitation is not confirmed by
customary international law. Such an approach,ht dpinion of some experts, “would create an

imbalance between the government’s AF on the ond aad members of armed groups on the other,

152 Cerone, J. P. Status of Detainees in Non-IntesnatiArmed Conflict, and their Protection in theu@se of Criminal
Proceedings: The Case of Hamdan v. Rumsfelthg American Society of International Law Washington DC, 2006,
Volume 10, Issue 17.

153The Manual on the Law of Non-International Armedflict with Commentary/ Schmitt, M.N., Marshall, G.C.,
Garraway, C.H.B. — Sanremo: International Institftélumanitarian Law, 2006. — P. 2-5. Online vemsavailable at
http://www.michaelschmitt.org/images/Manual%5B1%5iDal. Brill..pdf (accessed 2009/05/09)

154 Report of the Expert Meeting on Private Militargi@ractors: Status and State Responsibility foir thetions /
University Centre for International Humanitarianw,aseneva, 2005. — P. 28. Online version availabletp://www.adh-
geneve.ch/pdfs/2rapport_compagnies_priveeggmifessed 2009/05/09)

155 |nternational Tribunal for the Former Yugoslav@ase No IT-95-14-TProsecutor v. Blaskj 3 March 2000. — P. 60,
para.180. Online version availablehdtp://www.icty.org/x/cases/blaskic/tjug/en/blagfiB03e.pdf (accessed 2009/05/10)
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inasmuch as the former remain legitimate targetsl¢u international law) throughout the conflict.
Moreover, the proposition is impractical to implemhe®n the ground. Ordinary soldiers would be
required to make complex and immediate assessmagnts whether an individual’s participation in
hostilities is ongoing, at a time when the factsitmble are incomplete or uncle&t® Author would
suggest qualifying legal status of the civiliansowtemporally participate in hostilities as an agabd
the unlawful combatants in context of IAC. Respeddti it would mean that they are individually
responsible for their acts committed during suchtigipation. Besides, they would also forfeit
protection under common art.3(1) of the GCs, amly covers persons “taking no active part in the
hostilities”. Still since the moment they lay doamms, the protection of common art. 3 continues.

Some scholars expressed assumptions that in pen&iIMSCs might even qualify as an
independent party to a NIAC if the level of violeneaches the required thresHdldThe mere fact
that personnel of the PMSCs are usually motivatethb financial gain could not prevent companies
from qualifying as a party to the conflict since shof the groups are more or less reasoned by the
same motives. Moreover, as “party” to a NIAC musteast qualify as an “organized armed group”,
that is to say, be a group under a responsible @rdmmost PMSCs would fulfill this requirement.

From authors point of view, such situations, etleugh not impossible, are for the time being
unlikely, because as a rule PMSCs are fighting emalf of one of the parties to the conflict undes t
terms of the contract. On the other hand, it iy \@ssible that PMSCs could be féeto parties to the
conflict, meaning that they would operate underribene of one of official party. In particular such
cases are possible in “natural resources richtigallistability poor” countries. This question igther
elaborated in the following section.

If PMSC would be considered a party to a NIAC und€s common art.3 and AP Il art.1(1) it
would have exactly the same obligations as anyrothe-state party.

3.2 Legal Status of PMSCs

In order to answer the question if PMSCs havellsgdus under IHL and if yes — what are its
features, it is first of all necessary to definegally what entities can be subjects of intermatidaw

and what are the conditions to be met.

156 The Manual on the Law of Non-International Armedfliot with Commentary/ Schmitt, P. 5.
57 Third Expert Meeting on the Notion of Direct Peiiation in Hostilities // International Committeéthe Red Cross and
the TMC Asser Institute. - Geneva, 2005. — P. 81-82
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3.2.1. Subjects of the International Law

Permanent Court of International Justice in Latase (1927) stated that “international law
governs relations between independent Stitestt represented, as Lauterpacht observed, “the
orthodox positivist doctrine [which] ha[d] been &gt in the affirmation that only states are sudige
of international law**°. However, since the ICJ advisory opinion in Reparafor Injuries case it is
unanimously accepted that the circle of actorsrdarinational arena is broader. Court set the main
criteria for an entity to be considered a subjdanternational law: it must be capable of possegsi
international rights and duties and must have agp&e maintain its rights by bringing internatidna
claims® - in other words it must have an internationablgersonality. It is generally accepted that it
contains capacity to have rights and obligationdeunnternational law, to make international clgims
to be a party to treaties and enjoyment of prike@nd immunities from national jurisdictid®s In
practice, it is only sovereign states and certaiternational organizations that have all of these
capacities to the fullest degree. Yet after th&v/trld War, new actors have emerged besides states
Public international organizations established tates, non-governmental organizations (hereinafter
NGOs) created by individuals, multinational corgimmas and individual human beings are now
recognized as possessing some, although limitestniational personality.

Legal personality is central at determining sutgjesf international law. It encompasses such
concepts as status, capacity and competence. tus sif a particular entity may well be determvati
of certain powers and obligations, while capacityl Wnk together the status of a person with
particular rights and duti&¥.

Brownlie groups three categories of subjects umternational law: established legal persons
(covering states, political entities legally prosita to states, condominia, international terrigrie
international organizations and others), speciglesy of personality (non-self-governing peoples,
national liberation movements, statesstatu nascendand others) and controversial candidatures. In
context of this latter category he mentions corpona of municipal law, whether private or public,
which engage in activities on broader scale tharsthte under the law of which they were estaldishe

Such entities sometimes possess resources gréatersbme smaller states. They usually make

%8 The Case of the S.9.otus", Permanent Court of International Justice, PCId, 8¢ No. 10, 1927. — P.14. Online
version available dittp://www.worldcourts.com/pcij/eng/decisions/192%.07 lotus{accessed 2009/05/10)

159 | auterpacht, Hinternational Law P. 489. Quoted at: Shaw, M. Mternational Law— Cambridge: Cambridge
University Press, 5Edition, 2003. —P.177. - ISBN 0 521 82473 7

160 Reparation for injuries suffered in the serviceta UN// Advisory opinion, 1.C.J. Reports 1949. - P.179.

181 Brownlie, 1. Principles of Public International Law- Oxford University Press™Edition, 2008. — P.57-58. — ISBN
978-0-19-921770-0

%2 Shaw, M. Ninternational Law P.177.
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agreements with foreign governments (such pradiae particular common among PMSCs) what led
some scholars to assume that they should be treat@aternational plane not merely as aliens in the
foreign state. In principle, however, private comiga do not have international legal persontfity

3.2.2. Private Companies under International Humartarian Law

Traditionally, IHL has been conceived as a systegulating violence between states and/or
organized armed groups that shared many of théot@at, administrative and “public” characteriss
of state$®® Yet occurrence of the robust private militarydes challenged this approach. It led to
proposals that, at least in NIAC, PMSCs should dresiclered as party to the conflict (see sub-section
3.1.2). However, in addition to the above mentioreasons there are further legal barriers to rezegn
private business structures as possessing intenategal personality.

As a rule PMSCs are national corporate entitistaldished under and subject to domestic
(criminal, taxation, labor, immigration etc.) lawghe first question that must be answered is whethe
they could be qualified as transnational corporetidcSecondly, if the answer is affirmative, current
position of the international community in regafditese corporations as subjects of internaticenal |
will give the answer if PMSCs can be recognizedudsstantive actors on international plane.

Shaw defines transnational corporations as “peiNatsiness organizations comprising several
legal entities linked together by parent corporsicand distinguished by size and multinational
spread*®>. UN Working Group on the Working Methods and Aittés of Transnational Corporations
suggested that the term refers to an economicyespigrating in more than one country or a cluster o
economic entities operating in two or more coustrigvhatever their legal form, whether in their llom
country or country of activity, and whether takemdividually or collectively*®. Definition is
particularly broaf” and would clearly cover PMSCs. However, in theternof international law,
more relevant is the concept suggested by thedauRi She suggests first of all drawing clear dngd
line between terms multinational and transnatiot@iporation. The use of the former adjective,
according to her, gives the mistaken impression tthe company or enterprise has national status in

various different countries. The term “transnatibnan the contrary, refers to a “form of autonomy

163 Brownlie, 1. Principles of Public International LaywP.58-67.

164 Cockayne, J. The global Reorganization of Legitan¥iolence: Military Entrepreneurs and the Priv&tace of
International Humanitarian La International Review of the Red Cro¥®l. 88, N0.863, 2006. — P.460

1% Shaw, M. Nlnternational Law P.177.

156 Norms on the Responsibilities of Transnationalp@eations and Other Business Enterprises with RieigaHuman
Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2

%7 The Norms on the Responsibilities were aimed fifstll to identify and examine the effects of winigk methods and
activities of transnational corporations on theognjent of economic, social and cultural rights #maright to
development, as well as civil and political righsénce the document was addressing human rightsgssintentionally
adopted broad concept of transnational corporati@mder to ensure that they all observe certainddrds and methods of
practice.
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which corporations with establishments scatterezt tive territories of several states have beentable
acquire in their relations with each one of th&fh” The notion “corporation” also should be
understood in “a relatively limited sense to appkclusively to entities governed by private law”.
Meanwhile enterprise is broader concept, which amsbudes semi-public corporations and cases
where it can be assumed that the state (or a cbateolled entity) has acquired a significant shaifre
the capital of corporations operating under privi®. Even though, in practice, a transnational
corporation “is almost always a group of companiless, kind of characteristic has no decisive impact
in law. It would be quite possible for a single dégntity — or even a private individual — to mamag
economic activities in several countries in whichre had been set up either agencies or branchies wi
no legal status at aff®.

Taking into account these features of the tramsmalt corporations it can be concluded that
PMSCs fall under this category. The next quest®rwhether such entities could be accepted as
subjects of international law. Majority of scholarphold that they are a “possible candidate for
international personality”’. Others are more categorical stating that trafsmat corporations are
neither subjects nor quasi-subjects of internatitea’*. To the opinion of the author for the time
being there is no straight and unanimous answertl@djuestion remains open. In particular case of
PMSCs, on the other hand, it is rather clear tbhahusiness structures do not possess internhtione
legal personality. Several factors buttress up syothion.

First of all, PMSCs are national subjects. Thegvaetheir status from domestic legal system.
Moreover, they must respect the local legal reguiatof the state in which they operate. Which type
of law is applicable to the company in which fiegdda matter of private international law.

Secondly, the treaty law does not govern the ectiel relations between companies and
states. They are concluded under the domestidaéigis. Practice in this regard is unanimous —eher
have been no single case that private military @@foon would be a party to an international treaty

Moreover, PMSCs have no immunities and privilefyjem the state jurisdiction. The question
which state (home, contracting or territorial) Wikhve the right to exercise its jurisdiction depend
private international law, but it does not leavevgie corporate entities in vacuum. In case ofgitave
breaches of the GCs or APs not only directly comeérstates but any other state has right and

obligation to search for persons alleged to havaroitted, or to have ordered to be committed, such

188 Rigaux, F.Transnational Corporations / International Law: Aeliements and Prospedt&dited by Benjaoui M. —
Paris: UNESCO, Martinus Nijhoff Publishers, 199 -121-122. - ISBN 9231027166

159 Rigaux, FTransnational Corporations / International Law: Aellements and ProspectB, 121-122

170 shaw, M. Ninternational Law P.177.

"1 Rigaux, Fopt.cit P. 129.
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grave breaches and bring such persons, regardi¢issiionationality, before their own courts or kdan
such persons over for trial to another state orato international criminal tribunal (universal
jurisdiction):’>. Moreover, in regard to other crimes under intéomal law they also have an
obligation to investigate and prosecute, extraditesurrender persons suspected in committing it.
Therefore, it can be concluded that PMSCs are eovBy territorial, personal or universal jurisdicti
and have no immunities under international law.

Second essential dimension that requires attemgitime legal capacity of the PMSCs to make
international claims. In the Barcelona Tractionecl3] established that “<...> where it is a questibn
an unlawful act committed against a company reptesg foreign capital, the general rule of
international law authorizes the national Statéhefcompany alone to make a claim. <...> States ever
more frequently provide for such protection, intbbtlateral and multilateral relations, either bgans
of special instruments or within the framework atler economic arrangement§®

Finally, international personality requires notyoabove mentioned capacities. Some form of
the community acceptance is necessary. Since sateprincipal subjects formulating international
law, their position in this regard is central. Thenust be an assent to consider PMSCs as possessir
international personality. For the time being theexe been no indications that such steps could be
taken. Besides, taking into account very specigtdfof activities PMSCs exercise, namely military
profile services which were traditionally under thenopoly of state competence, it is highly doubtfu

Even though PMSCs are not subjects of the IHL theyave certain rights and duties. First of
all, companies are legal agents subject to thedigtion of states. Applicable national law may oee
obligations under IHL, which become binding on camis by virtue of its incorporation into
domestic legal system. Moreover, acts that amowointidglations of IHL as a rule are crimes under
national law, and prosecutions may be brought egnliasis both against individual employees and, in
the states that recognize the criminal responsjtofilegal persons, against the companies theraselv

In conclusion, a range of factors needs to be clyeéxamined before it can be determined
whether an entity has international personality, aingb, what rights, duties and competences apply
the particular case. Present situation indicatas BMSCs have no international legal personaligt Y
they do have certain rights und obligations und¢t to the extent that it was incorporated into

domestic legal regulations.

172 Montreux Document, P.10
173 Case Concerning the Barcelona Traction, Light amavBr Company, Limited (Belgium V. Spainjudgment, 1.C.J.
Reports 1970. - P. 47-49.
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3.3. International Legal Obligations of States Reling to PMSCs

The previous section has substantiated that PMS3€snat international legal subjects.
Accordingly, they do not have direct obligationsdan IHL. Still, their activities, especially
considering its military character and grave eHdttis likely to cause, can not be left unregudate
Legal constrains are twofold. First, PMSCs as cagoentities act through their individual employee
Personnel do have legally defined status and respibties. Secondly, states, as primal actorsHif, |
have certain rights and obligations in regard of 8. This section is dedicated to review their
responsibilities.

3.3.1. Montreux Document

In 2006 Swiss foreign ministry cooperating with ICRaunched the initiative to bring together
states for the discussion on how to better regydatate military and security contractors. Septemb
2008 government experts reaffirmed States’ obligetiregarding PMSCs in war zones by signing
“Montreux Document on Pertinent International Leg@atbligations and Good Practices for States
related to Operations of Private Military and Ségyu€ompanies during Armed Conflict” (hereinafter
Montreux document). Two key points of a documenead by 17 natior§® are that delegating tasks
to a contractor does not relieve a State of itpaesibilities, and that governments should not let
contractors take part in combat operations.

It must be noted, that Montreux Document is naglita legally binding instrument and does
not create new or affect existing obligations ct& under CIHL or under international agreememts t
which they are partié§. However, since it recalls already existing legatnmitments of States,
PMSCs and their personnel (I Part) it gives expoasso the consensus that international law, in
particular IHL and human rights law, does have aribng on PMSCs and that there is no legal vacuum
for their activities. Moreover, the document iseimled to serve as a guide on practical issuedrhise
PMSCs. In so doing, it provides States with goodcpces to promote compliance with IHL and
human rights law (Il Part). Although the documenaddressing states, these recommendations may b
of value also for international organizations, NG@smpanies that contract PMSCs, as well as for
PMSCs themselves.

3.3.1.1. Obligations of the Contracting States

Contracting States includes not only those thatatly contract PMSCs, but also those whose

relations are based on subcontracting. Firstlp§ath states have an obligation not to contrd¢$es

174 Countries that have agreed on the Montreux doctirAdghanistan, Angola, Australia, Austria, Cana@4ijna, France,
Germany, Iraq, Poland, Sierra Leone, South Afi®w@eden, Switzerland, Ukraine, the United Kingdord tire USA
75 Montreux Document, P.5
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“to carry out activities that IHL explicitly assigrto a State agent or authority, such as exerctsiag
power of the responsible officer over POW campglaces of internment of civilians in accordance
with the GC*’® Secondly, they must guarantee respect for IHLPMSCs they contract, through
ensuring that companies and their personnel areeaofatheir obligations and trained accordingly,
taking appropriate measures to prevent and supegsviolations. This requires states to enact
appropriate regulatory instruments as well as attnative, disciplinary or judicial sanctions for
individual persons who commit breaches as well@sPIMSCs as legal entities. If such violation
occurs, obligations to search for, bring befordartbemn courts persons suspected (regardless of thei
nationality) or extradite them to the internationaminal tribunal or other state court emerges.

The question of attribution of private conduct he state under customary international law is
also addressed. For instance, states are resporsiblviolations committed by PMSCs or their
personnel if they are incorporated into its reguddf or organized AF, groups or units under a
command responsible to the State; if they are erepedvto exercise elements of governmental
authority and acting in that capacity or in factirag on the instructions of the State or under its
direction or control.

3.3.1.2. Obligations of the Territorial States

Territorial States (on whose territory PMSCs operallso have general obligation to ensure,
within their power, respect for IHL by PMSCs opergton their territory. In this regard they should
enable education of the personnel of the PMSCstatetevant norms of the IHL and human rights
law, to take measures to prevent and suppresstivisdacommitted by the staff of private contractors
and adopt necessary legislation. In addition, sinvbligations as to the contracting states inncga
investigation, prosecution, extradition and punishtrapply.

3.3.1.3. Obligations of the Home States

Home States are those which under private intemnaltilaw would be considered as states of
nationality of a PMSCs. Namely it would be eitheuntry where a PMSC is registered or incorporated
or, if the state where company is incorporated as the one where it has its principal place of
management, then the state where the PMSC hasntsgal place of management.

In addition to the previous mentioned general a@igns that bound also territorial and
contracting states home states have some speegjponsibilities. As a country of nationality it nhus
ensure that PMSCs fulfill certain criteria. Firdtadl, state should establish an authorizationesystor

the provision of military and security services . It could include requirement for an operating

176 Montreux Document, P.5
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license, license for specific services or othemimiof authorization. Secondly, effective accouritgbi
mechanisms should be created which would guardrgesparent and legitimate activities. Criteria to
be taken into account as minimum should includeptst conduct of the PMSC and its employees (for
instance whether there have been records of ine@wm into criminal activities, and if so, was itatte
in appropriate legal manner, whether previouslyhatitation was revoked for misconduct etc.),
examination if personnel are sufficiently train aaducated, whether the PMSC’s equipment, in
particular weapons, is acquired lawfully and ite isnot prohibited by international law and whethe
internal organization and control mechanisms afect¥e etc. Finally, home state has to provide
monitoring and accountability systems and to impesections for the operating without or in violatio
of authorizatioh’”

In conclusion, the Montreux Document is the firgernational document to describe
international law as it applies to the activitiéd$PdSCs whenever these are present in the context o
armed conflict. It also contains a compilation obd practices designed to assist states in

implementing their obligations under internatiolzaV through a series of national measures.

7 Montreux Document, P.9-10, 23-26.
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CONCLUSIONS

1.

The hypothesis set in the introduction proved auy @artially. Research showed that, in contrast
to the initial assumption and prevailing positionthe legal literature, legal status of the indixatl
PMSCs employees is sufficiently defined. Dependingthe functions that they are contracted to
perform and level of incorporation they are fallungder one of the two exhaustive categories: they
are either civilians or combatants. On the othedh&gal status of the PMSCs as corporate entities
is not addressed under IHL at all. It is reguldtedugh the domestic laws.

Since the dawn of warfare the use of foreign fightaotivated by private profit has been the norm,

not the exception. Only with the emergence of pdwerational armies in the last three centuries

international community started considering merdsnaas negative and illegal activity.

Under current IHL only PMSCs employees have a pedttus. Companies, on the contrary, do

not possess international legal personality andllstus.

Legal status of the PMSCs personnel is based opriheipal distinction between the combatant

and civilian in the IAC. It is a customary rule tlemyone who does not qualify as a combatant is

civilian. Person could fit under one or the othategory, but not under both at the same time.

The determination of a private contractor as a et carries broad scope of privileges and

duties. Firstly, they are the only ones who hawertght to take a direct part in hostilities andowvh

can be legal object of a military attack. Seconthgy are not personally responsible for the use of
armed force as long as their acts do not amounidowar crimes, genocide or crimes against
humanity. In case of capture by the adversary, etamits are entitled to a POW status.

There are two ways for the staff of PMSCs to obsaaitus of the combatant:

a) de jurecombatants must be either formally incorporated imational AF under the domestic
law or they must meet the requirements set in tRel Art. 43(1). Namely, being an organized
armed group they have to be under the command msdpe to the party of the conflict and
must hold an internal disciplinary system to endfomompliance with IHL. Whether or not
company and its personnel satisfy the conditiomkshbe decided on case-by-case basis. Yet
such alternative is not very likely in the light ¢fie tendencies of outsourcing military
functions.

b) staff members of the PMSCs hired directly or incliseby a party to an IAC to take part in
hostilities, provided they satisfy the four conaolits under the GC Il art.4 (A-2) should be
gualified asde factocombatants. Since the majority of contracts areclemed with non-state

actors (multinational companies, NGO's, internadiloarganizations or individuals), there is a
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need to interpret the provision of belonging to plagty to the conflict in the broad manner. If
PMSCs facilitate the objectives of that party thparsonnel should acquire the combatant
status.

7. Anyone who does not fit into the category of combé#t is a civilian. General rule is that they are

d)

protected against the dangers arising from militgygrations and can not be a target of the attack.

Reservation to this immunity occurs if they takdi@ect part in hostilities. However, civilian is a

complex notion itself. It embraces different categ® of people possessing different legal status:

a)

b)

staff members of PMSCs who provide services notuartiog to the direct participation in
hostilities would fall within the category afvilians accompanying Aknder the GC Ill art. 4
(A-4) on condition they have received the relevanthorization from the state (such
authorization could be granted in the form of tbatcact, provided it satisfies criteria’s set in
national legislation. Since there is no conventiatgineation of what actions amount to the
direct participation, he matter must be determimeglvery individual case taking into account
the nature and results of the activities carrietd ®&MSCs employees who fall under this
category upon capture are entitled to the POW ptiote

prevailing tendency in legal articles to equatespenel of the PMSCs to the corporate
mercenariess incorrect. Even though some of them may bsegneat the lower end of the
spectrum of PMCs, under contemporary IHL, whichurezp meeting cumulative conditions
under AP | art.47 (2), it is unlikely that contraig will qualify as mercenaries.

if a hiring state authorizes civilian contractocs garticipate directly in hostilities without
incorporating them into the AF or they do so outh#ag contractual terms they become
unlawful or unprivileged combatant€onsequently they loose significant scope ofqutdn
and can be a target of the attack for such timghieedirectly in hostilities. Upon capture such
contactors may be prosecuted for their mere ppati@n in hostilities. Yet person is not left
without protection. First of all, GC IV is applidabas long as art.4 conditions are met.
Civilians, who fall under one of the exceptions at.4 of GC IV, are entitled to the
fundamental protections granted by art.75 of ARR ( art.45(3)). Finally, anyone who finds
himself in the situation of the armed conflict iofected by the “principles of international
law derived from established custom, from the ppies of humanity and from dictates of
public conscience” (AP | art.1(2)) as well as humghts law.

PMSCs personnel who fit under none of the abovetiored categories are civilians. They

can not be objects of the military attacks and moé authorized to take direct part in
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8.

hostilities. However, proportionate incidental daman the event of attacks is not prohibited.
Generally, they benefit from the GC IV. If personder one of the exceptional categories,
he/she would still be entitled to the applicatidnPart Il as well as fundamental guarantees
based in art.75 of AP | and the customary ruldgiafand human rights law.
In NIAC legal status of the PMSCs’ employees israed by the common art.3 of the GCs and by
the AP Il. There are three categories of persor$IAC. Fighters (equivalent to the combatant in
the context of IAC) cover members of the regular fifhting on behalf of the government and
members of dissident AF or armed groups fightingiregf the government. Civilians are those
individuals who are not members of the AF. Theydfigrirom the protections of common art.3 of
the GCs, AP II, customary rules of IHL and humaghts instruments. Civilians who temporally
participate in hostilities under art. 13(3) of ARdose protection only for such time as they do so
Montreux Document, being a soft law instrument, doet itself create new obligations for the
states. However, its first part codifies rules ldaivn in the international conventions. Accordingly
states must conform to these provisions to thenéxteat they are bound by the international
treaties to which they are parties. Second patesyatizes good practices of the states in regard tc
PMSCs operations. They should establish licensiysggems, ensure civil, administrative and
criminal jurisdiction over companies as legal passas well as their individual employees and

institute monitoring mechanisms.
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ANOTACIJA

Milkeraityt ¢ K. Privacios karires ir saugumo kompanijos bei personalas tarptautis humanitarias
teisss kontekste / Tarptautin teigs magistro baigiamasis darbas. Vadovas doc.dr.ilihsias.

Vilnius: Mykolo Romerio universitetas, Tésfakultetas, 2008. — 75 p.

Magistro baigiamajame darbe iSnagtas priv&iy kariniu ir saugumo kompanij (PKSK)
kaip juridiniy asmen bei ju personalo teisinio statuso reglamentavimas tatiptge humanitarigje
teiggje. Pirmoji darbo dalis pateikia samdinyst kuriai teisigje literafiroje dazniausiai priskiriama
PKSK veikla, charakteristik istoring jos raidy iki Siuy dieny privatiy kariniy verslo strukiry.
Antrajame skyriuje analizuojama daba¢tiPKSK padtis bei raidos tendencijos, pagrindiniaj |
bruozai, kompetencijos ribos ir privataus sekt@igitraukimoi Siuolaikinius ginkluotus konfliktus
mastai. Treéioji darbo dalis skirta PKSK personalo beicpakompanij statuso kvalifikavimui pagal
tarptautie humanitarig teis;, santykio su samdiniais analizei bei Siuo metuogaiciy tarptautini

konvencij; atitikimo faktinems situacijomgvertinimui.

Pagrindiniai zodziai: privati karire ir saugumo kompanija, humanitatinteis, teisinis

statusas, civilis, kombatantas, samdinys.
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SANTRAUKA

Milkeraityt ¢ K. Privacios karires ir saugumo kompanijos bei personalas tarptautis humanitarias
teisss kontekste / Tarptautis teigs magistro baigiamasis darbas. Vadovas doc.dr.ilihskas. -

Vilnius: Mykolo Romerio universitetas, Tésfakultetas, 2009. — 75 p.

Pasibaigus Saltajam karui iSrgfiksi tendencija valstydms mazinti savo ginkluasias pajgas
ir nuolatiniai kariniai konfliktai nestabiliuose Akos, Artimyju Ryty, Balkany regionuose sudar
palankias slygas atgyti ir spaiai plétotis privaiy, karines ir saugumo paslaugas teikian
kompanijy verslui. Vyraujantis po#ris, kad PKSK+4 darbuotojai atstovauja naugamdinysts form
néra teisiSkai korektiSkas ir gali lemti grubius Zraog teisi pazeidimus. Gausi praktika bei moksin
literatiiros analiz rodo, kad privéiyu kompaniji darbuotoy teisinis statusas klaidingai ir skirtingai
kvalifikuojamas pagal tarptautinhumanitarie teiss. Viena vertus tai #ygoja kad kompanij
darbuotojams nesuteikiama jiems priklausanti apsafgtra vertus, nesant aigkiarptautiis PKSK-
ju atskaitomybs ir kontroks mechanizmy, susidaro fygos piktnaudziavimui bei nebaudziamumui uz
ivykdytus nusikaltimus.

Siame magistro baigiamajame darbe siekiama iSamaliPKSK-j ir jy darbuotoj tarptautin
teisin statug ginkluoty konfliktu metu ir jvertinti egzistuoja&ios praktikos atitikimg tarptautirgs
humanitarigs teig#s normoms. Siekiant atlikti iSsamyrima, iSkelti uzdaviniai pateikti istorgnkaro
privatizacijos apzvaklg aptarti processkatinagtius faktorius, apikizti, kas yra PKSK, kokieyjtipai ir
kiekvieno IS i kompetencija, iSrySkinti skiriamuosius préva kariy ir samdiniy bruozus bei apzvelgti
dabartire praktika Sioje srityje.

Remiantis pirmine literatos analize iSkelta hipotézjog PKSK-j ir ju personalo statusas
tarptautirgje humanitarigje teije yra nepakankamai apéitas ir kad tarptautinbendruomed turéty
inicijuoti atitinkamus Zenevos konvengipei Papildom Protokol; papildymus.

Pirmoji darbo dalis pateikia samdingst reiSkinio charakteristik jo istorirg raidg iki
Siuolaikines karo paslaugverslo Sakos bei tarptaugsmibendruomess poziiri i ji.

Karo paslaug pramors, jos raidos tendengijanalizei skirta antroji magistrinio darbo dalis.
Remiantis dabartis privatiy kariy dalyvavimo kariniuose konfliktuose praktikos pagtymis Siame
skyriuje taip pat pateikiami @ymai &l kompanip klasifikavimo, nagrigjamos toky kompanijy

veiklos keliamos gismes ir teikiamos galimyés.
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Pagrindirgje tretiojoje darbo dalyje iSsamiai analizuojamas PKSKdarbuotoy tarptautinis
teisinis statusas. Laikantis ciwilir kariy atskyrimo principo paeiliui nagréjamos alygos, kurias turi
atitikti privaciu kompaniji personalo nariai idantahy priskirti vienai iS Si kategorij. Taip pat
pateikiama y teisiy, pareig bei suteiktinos apsaugos apzvalga. Sioje dalyjeeigiama literatroje
vyraujanti nuomo@, kad PKSK yra moderni kolektyws samdinysts forma. Siame skyriuje taip pat
tiiama kompaniy, kaip juriding asmen, bei valstyby (kilmés, samdagiosios bei tos, kurios
teritorijoje kompanija veikia) pareigapimtis bei atsakomyb

Remiantis atlikta analize, baigiamojoje dalyje foloojamos iSvados. Joje konstatuojama, kad
hipotez pasitvirtino iS dalies. Individuali PKSK-ju darbuotoy teisinis statusas yra pakankamai
apibrztas, nes, priklausomai nug yeiklos poladzio bei sutarties su valstybalyguy, jie priklauso
vienai iS dviey kategorijp — civiliams arba kombatantams. Kita vertus, konijparkaip juridiniy
asmen, statusas yra neap#tas. Jos negalii laikomos tarptauties humanitarias tei€s subjektais.
Atitinkamai, valstylés turi pareig nacionaliniaisistatymais reglamentuoty jveikla bei uZztikrinti

kontrok ir atsakomyh.

73



SUMMARY

Milkeraityt ¢ K. Private Military and Security Companies and Theardénnel in the Context of
International Humanitarian Law / International Lawaster Thesis. Supervisor Doc. Dr. J. Zilinskas.

Vilnius: Mykolas Romeris University, Law facultyp@8. — P.75.

The tendency after the end of the Cold war to dorennational armies on the one hand and
persistent armed conflicts in unstable African, NEast and Balkan regions on the other created
opening conditions for the revival and rapid evaheat of the private business structures that peovid
military and security services. Prevailing viewmtaihat PMSCs and their personnel represent the new
form of the mercenary is not correct from the IHrgpective and could lead to serious human rights
abuses. Numerous cases and analysis of the sdhedature shows that inaccurate qualification ed t
PMSCs’ employees’ status results into deprivatidncertain scope of protection from private
contractors. Moreover, since there are no accotityadnd control mechanisms, a high risk for the
abuses and impunity for violations of the IHL occur

Present master thesis aims to analyze interndtiegal status of the PMSCs and their
personnel in the context of armed conflict. It asmsesses conformity of the existing practice & th
IHL norms. In order to conclude a comprehensiveassh, author provides historical perspective of
the warfare privatization, surveys factors thattdboted to the outsourcing of military functions,
defines what is PMSC, what are their types andagpaf each type, highlights distinguishing feasir
between mercenaries and private contractors areb giveview of the contemporary practice of their
use in the armed conflicts.

Hypothesis that legal status of the PMSCs and tpersonnel under IHL is insufficiently
defined and that international community shoulcetakequate steps to modify present conventions tc
reflect needs of the present was formulated omtbend of the initial literature review.

The first part of the thesis provides charactersstf the mercenarism and other forms of the
private violence, its historical evolution to th@dern military services industry and the attitufi¢he
international community towards it.

Present situation and tendencies in the developofethe phenomenon of the PMSCs, its’
types, main features of each type and differeneésden the scope of their capacities are addressed
the second section. It is also introducing theualcsituation of the involvement of the privatedsets

in contemporary armed conflicts and threats andrig@lities they suggest.
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The third part is dedicated to analyze and quai®SCs personnel status under IHL. It also
surveys international legal basis regarding mentesiaand gives an evaluation of the dividing line
between these two forms of participation in warféf@reover, it puts forward proposals up to which
extent such participation is legal under the hunaaiain laws. Finally, the third part scrutinizegdé
status of the PMSCs as corporate entities andsstaleyations and responsibilities in this regard.

On the basis of the research concluded in the fiagl conclusions are drawn. It is inferred that
the hypothesis proved out only partially. In costre the initial assumption and prevailing positio
the legal literature, legal status of the individBMSCs employees is sufficiently defined. Depegdin
on the functions that they are contracted to perfand level of incorporation they are falling under
one of the two exhaustive categories: they aresettlvilians or combatants. On the other hand,llega
status of the PMSCs as corporate entities is nidteaded under IHL at all. It is regulated throulgh t

domestic laws.
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Degree of authoritative control

ANNEX 1

SPECTRUM OF ARMED FORCES

eNational
army
e French ¢ \Volunteers
Foreign
Legion,
gurkhas
e PSCs,
hiring of
foreign
units
e PMCs,
condottieri

¢ Vagabond
mercenaries

e Guerilla

e Terrorists

Degree of group motivation

v

Diagram prepared with reference to Percy S.V. Bus’s for Hire: A New Look at an Old Issue //

International Journal, 2003 Autumn Vol. LVIII, Ng.R.730.
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