MYKOLAS ROMERIS UNIVERSITY

Vilija Mikuckien¢

PECULIARITIES OF INVESTIGATION OF BANKRUPTCY
CASES IN COURT

Summary of Doctoral Thesis

Social Sciences, Law (01 S)

Vilnius, 2007



The doctoral thesis prepared in 2003 — 2007 at Mykolas Romeris University.

Scientific supervisor:

Doc. dr. Virgilijjus Valaius (Mykolas Romeris University, Social Sciences, Law — 01 S)

The doctoral thesis is defended at Jurisprudence Council of Mykolas Reeris University:

Chairman of the Council:

Prof. dr. Juozas Zilys (Mykolas Romeris University, Social Sciences-1@1 S )

Members:
Prof. dr. Kazys Meilius (Mykolas Romeris University, Social Sciences,+81 S)
Prof. dr. Antanas Marcijonas (Vilnius University, Social Sciences, Law — 01 S)
Assoc. prof. dr. Jonas Prapiestis (Vilnius Univercity, Social Sciences, Law — 01 S)

Dr. Agr¢ Baranskait (Mykolas Romeris University, Social Sciences, Law — 01 S)

Opponents:

Prof. habil. dr. Vytautas NekroSius (Vilnius Univercity, Social Sciences,+aW S)

Prof. habil. dr. Viktoras Justickis (Mykolas Romeris University, 8loSiciences, Law —
01S)

The doctoral thesis will be defended in a public session of LagedReh Council on 15
January 2008, 15.00 in Senate’s Meeting Hall (Room 230), Mykolas Romeris University.
Address: Ateities g. 20, LT-08303, Vilnius, Lithuania.

The summary of the doctoral thesis sent on 15 December, 2007.

The doctoral thesis may be reviewed in the Nation Library of Martyndsydas and the

library of Mykolas Romeris University.



MYKOLO ROMERIO UNIVERSITETAS

Vilija Mikuckien &
BANKROTO BYL U NAGRIN EJIMO TEISME YPATUMAI

Daktaro disertacijos santrauka

Socialiniai mokslai, teis(01 S)

Vilnius, 2007



Disertacija rengta 2003 — 2007 metais Mykolo Romerio universitete.

Mokslinis konsultantas:

Doc. dr. Virgilijus Valagius (Mykolo Romerio universitetas, socialiniai mokslai, éeis

01S)

Disertacija ginama Mykolo Romerio universiteto Teigs mokslo krypties taryboje:
Pirmininkas:

Prof. dr. Juozas Zilys (Mykolo Romerio universitetas, socialiniai moksla, te0d S )
Nariai:

Prof. dr. Kazys Meilius (Mykolo Romerio universitetas, socialiniai mokslagé té)1 S)

Prof. dr. Antanas Marcijonas (Vilniaus universitetas, socialiniai mokslsi,td1 S)

Doc. dr. Jonas Prapiestis (Vilniaus universitetas, socialiniai moksl&i—téit S)

Dr. Agr¢ Baranskait (Mykolo Romerio universitetas, socialiniai mokslai, ¢ets01 S)
Oponentai:

Prof. habil. dr. Vytautas NekroSius (Vilniaus universitetas, solmokslai, teis — 01
S)

Prof. habil. dr. Viktoras Justickis (Mykolo Romerio universitetas, $o@a mokslai,
teiss— 01 S)

Disertacija bus ginama vieSame Tgisokslo krypties tarybos piyje 2008 m. sausio
15 d., 15 val., Mykolo Romerio universiteto Senatoepai sakje (230 aud.).
Adresas: Ateities str. 20, LT-08303, Vilnius, Lietuva.

Disertacijos santrauka igsia 2007 m. gruodZzio 15 d.

Disertacyj galima per4iréti Lietuvos Nacionaligje Martyno Mazvydo bibliotekoje ir
Mykolo Romerio universiteto bibliotekoje.



INTRODUCTION

Topicality, novelty and practical significance of the doctoral theis. Enactment of the
reform of the civil procedure law within the Code of Civil Procedof the Republic of Lithuania
(hereinafter — CCP of RL), the model of social civil procedurs imaorporated therein the main
ideas of which were developed by Fr. Klein who recognized civil proceduretasl far social aid
devoted to assure help of the state for defending violated rights/ioBsly valid nearly absolute
oral forms of investigation of cases were refused, public intevast acknowledged and the
mechanism of its defence was created within different catgofi civil cases, the possibility to
analyse some disputes following simplified order was foreseen,cniésvia of delimitation of
disputes and special legal procedure were chosen, etc.

Not every civil dispute distinguishes itself as socially digant, having humerous and
complicated problems to be resolved, therefore it is not expediespdly the same model of
analysis for all kinds of disputes. It is very important to déffeéiate specific features of analysis
within different categories of civil cases insofar as it cameecharacter, complexity and public
significance of civil relationships. Analysis of civil caseglifferentiated by the complexity of the
cases and the nature of material-legal relationships. Legeslatithority distinguished different
categories of civil cases based on two criteria: the négésgrotect public interest in civil cases
where the dispute arose because of legal relationships, importasigatifiidant to the society, and
the complication of the cases, i.e. specific features and expediénegal relationships, in the
area of which the dispute arose, are taken into account, cer@ionehips may underlie special
rules for resolution of the dispute.

The possibility to differentiate peculiarities of investigationspgcific categories’ civil
cases was evaluated as undoubted advantage in the explanatory hetelmafftt of CCP of RL.
Notwithstanding the fact that disputes arising out of family, labour oeksttips, violations of thing
ownership (Sections XIX, XX, XXI, Part IV of CCP of RL) haveferes of certain specificities of
procedural investigation (increased public interest, more activefrthe court, specific principles
in force and general procedure principles operational to a certéémtle undoubtedly, cases
pertaining to bankruptcy and restructuring are also included into speaiégory cases; the order
of investigation of the mentioned cases maintain next to the dgrgatesedural specificities if
compared with CCP of RL which incorporated general dispute investigation order.

However, the legislature of the Republic of Lithuania chose anotlgedaten of
investigation of bankruptcy cases than those arising out of fanblyutaelationships or violations

of thing ownership, i.e. procedural peculiarities of investigation of bardyugotd restructuring



cases were incorporated not by Part IV of CCP of RL whscHeivoted to specific features of
analysis of family, labour cases and cases of violations of twmgrship, but in special legal acts
— Enterprise Bankruptcy Law of the Republic of Lithuania and Law on RestngfrEnterprises
of the Republic of Lithuania. Such a decision of the legislative atithae. not to incorporate
regulatory enactments defining investigation of bankruptcy and rasing cases into the main
regulatory enactment which regulates procedures of investigatiaivibfcases in Lithuanian
courts, but only establishing that provisions of CCP of RL are apee&htinsofar as they are not
contradicting to Enterprise Bankruptcy Law and Law on Restruigfuof Enterprises (Part 1
Article 1 of CCP of RL), seems unjustified as incorporationpaceicities of procedural cases’
investigation in a special law is not characteristic of Lithaa legal system and traditions of
codification. Commonly special laws regulate separate aspeasiterial-legal relationships, but
procedural aspects of such relationships are regulated by procedural laws.— codes

The aforementioned position of the legislator may be justified foohy the point of view
of one aspect, namely, casuistry of legal acts that regudtgonships of bankruptcy what is
uncommon in CCP of RL incorporating procedural legal relations.

Casuistry of Enterprise Bankruptcy Law of the Republic of Lithuéméseinafter EBL of
RL) was predetermined by the fact that bankruptcy of anrmrge and the procedure of
bankruptcy execution is extremely difficult economic, social agall phenomenon maintaining
features of complexity, i.e. very close relationship of matandl procedural legal norms. Besides,
the institute of bankruptcy procedures, after the restoration oftétehsod of Lithuania, is a
relatively new phenomenon therefore regulation of legal relatipassfi bankruptcy procedure is
not an easy task. As legal acts governing bankruptcy legébredhips are not sufficiently perfect
— although within the last fifteen years they have been modifieddmproved several times (EBL
of RL underwent even three main versions that were modified anadewiany times) — this, in
fact, encumbers their application in the practice of courts.H#®réason, theoretical and practical
investigation with the purpose to establish gaps, collisions and impernfe of legal acts
regulating bankruptcy legal relationships, prove to be inevitable.

Complexity of bankruptcy cases’ investigation is reasoned by freqinamtge of legal
acts ruling bankruptcy legal relationships, the need to protect potdiest, specific structure of
bankruptcy procedure, as well as abundance of participants imskeanod special legal status of
the participants in bankruptcy cases. Because of the aforemehtieagons it is often required
from the court which deals with bankruptcy cases to have not only begaalso economic
expertise (appropriate apprehension of different legal forms offispfEatures of the enterprise

activities, financial operations and the content of their accompguugouments), therefore proper



regulation of bankruptcy procedures would make the investigation of @aten this category
more fluent, operative and economical.

Legal acts governing bankruptcy legal relationships may be corgiderengst the most
important legislation that regulates mutual relationships betweenomic entities under market
economy conditions. First of all, bankruptcy of any company is assdciith numerous
requirements of the creditors, that is why liquidation of a ban&dupnhterprise makes a direct
impact on civil turnover in process of the state. Second, bankruptcy ghogeexecuted in an
intense, effective and economical manner ensure protection not onlyiofetfests of creditors of
the enterprise-debtor that is under bankruptcy but also the intefetits enterprise itself and
social interests of the state.

Because of the listed reasons research of bankruptcy prodestomes extremely vital
and, in fact, may assist the legislature in making a decisitavaur of one or another bankruptcy
procedure model or selection of a regulatory aspect. Researcheshohature help to fill in the
gaps of legal acts regulating bankruptcy legal relationshipsoaingprove valid provisions of legal
acts simplifying in such a way their practical application.

With the purpose to assure effective judicial investigation of bankruptcy it spirsable
to remove contradictions among provisions of CCP of RL and speciainaaporating specific
features of execution of bankruptcy proceedings, also to deternureper regulatory system of
bankruptcy legal relationships with the help of establishment oktisd base which would be the
grounds for making uniform judicial practice of investigation of bankyugases in courts with
clear reference to bankruptcy procedures and the order of thedrrparfce; this would enable
operative, concentrated and economical resolution of property dispuiag ats of incapacity to
fulfill financial obligations among interrelated economic entitiggh assurance of protection of
rights and rightful interests of more vulnerable economic entitiesafeguard effectively and
defend timely the interests of society.

It is the complexity of problems and their resolution encounterechenptocess of
investigation of bankruptcy cases in courts and the absence a@ieniflamount of researches on
this vital topic that makes the thesis topical, new and signifiogotactice and this is, according to
the author, the matter beyond doubts. There has been no complex sdrggtmations done in
Lithuania at all which would deal with peculiarities of bankruptaeges investigation in court,
therefore performance of such an analysis is vital both from theoretical atidgnaoint of view.

The object of the analysis The object of this research — bankruptcy legal relationships
and specific features of judicial investigation of bankruptcy cdss®rical origin, development,

legal origin, objectives and the essence of bankruptcy procedures.



The objective of the work To study in a complex manner specific features of
investigation of bankruptcy cases in courts, to detect drawbacke axisting legal regulations
and to make proposals and recommendations for their improvement.

With the purpose to disclose exhaustively problematic sides of tleetatfj analysis, the author
raised the followingbjectives of the work

1. Perform an overview of historical evolution of bankruptcy procedurésthe aim to
find out preconditions of appearance of bankruptcy proceedings, their devetoameé
peculiarities that prevailed within different evolution stages;

2. Establish the nature of legal regulations governing bankruptcy procedures;

3. Disclose the essence of the institute of bankruptcy proceduinitsnt, tasks and
conception and with the help of this to clarify which model of bankyuptocedure has been
incorporated in the laws of Lithuania;

4. Determine which general civil procedure principles and to whanexnhfluence
investigation of bankruptcy cases;

5. Discover specific theoretical and practical features ofatioth and investigation of
bankruptcy cases in courts, disclose specific features of acguiaitd realization of the rights and
duties of the persons participating in a bankruptcy cases, and torsbstvcommon problems
arising thereof and to propose possible ways of their resolution;

6. Perform a thorough analysis of legal regulations governingifgpdeatures of
investigation of bankruptcy cases and the practice of courtsighibrmed while examining
bankruptcy cases and to establish what factors determine sdeaifices of investigation of
bankruptcy cases.

Statements of the doctoral thesis to be defended:

- Lithuanian legislative authority chose a creditor bankruptcy proeeduvdel but
Lithuanian courts applying in their practice provisions of EBL ofiRplement liberal bankruptcy
procedure model;

- judicial investigation of bankruptcy cases would become smoother, operative and
more economical if specific features of investigation of bankrugasgs were incorporated in Part
IV of CCP of RL — “Peculiarities of investigation of specific categoaécases”,

- the existing regulation of bankruptcy procedures is not sufflgipetfect as it does not
prescribe the mechanism for equal protection of interests ofdabtrdand all creditors of the
enterprise in bankruptcy.

Sources of the analysisThe main sources of this research are CCP of RL of 2002 anc

EBL of RL. Other regulatory sources of the analysis — Consirtudf the Republic of Lithuania,



The Community Council Regulation N0.1346/2000/EC on insolvency procedures, Gdel &
the Republic of Lithuania, Labour Code of the Republic of Lithuanias legulating different
legal persons’ activities (Law on Companies of the Republic ¢fubiia, Law on Agricultural
Companies of the Republic of Lithuania, Law on Partnerships of thebRepf Lithuania, Law
on Individual Enterprises of the Republic of Lithuania, Law on Cooperativéise Republic of
Lithuania, Law on Public Institutions of the Republic of Lithuania,)etaw on Mortgage of the
Republic of Lithuania, Law on Movable Property Mortgage of the Republicitbfiania, Tax
Administration Law of the Republic of Lithuania and laws on déiférsorts of taxes, Law on
Guarantee Fund of the Republic of Lithuania, Law on Control of the State AssisiaB@®homic
Entities of the Republic of Lithuania and other legal regulationgh \tthe aim to disclose the
intentions of the legislator while choosing legal regulation, tbekws also based on preparatory
material of CCP of RL, EBL of RL, draft laws and their explanatory notes.

Seeking to reveal historical evolution of bankruptcy procedure, itsealso searching
for the ways to resolve the problems encountered during the inviestightoankruptcy cases, the
author for the thesis also made use of doctrine legal sourcetbedkes, monographies, scientific
articles.

Protection of a creditor's interests against a debtor's insolveasybeen the object of
legal regulation from time immemorial. Thus, modern interpretatrwhragulation of bankruptcy
procedure is the result of evolution of a long and, first of all, custpraw, later — written law.
Therefore the analysis of different institutes of bankruptcycemares using historical and
comparative methods was performed for the establishment and evahfatifferent bankruptcy
procedure aspects, their origin, reasons of transformation and infloane®dern law doctrine,
legislation and court practices. Employment of historical methcetrdéted reference to legal acts
that were in force during the period of the first independencetbtiamia and other periods (for
example, Statute of Lithuania, Law on Civil Legal Procedure,. &ts.)nvestigation sources in the
thesis legal acts of foreign countries (France, Germaaly, ithe United Kingdom, the United
States of America, Russia, etc.) that regulate bankruptcy presedund their execution were
analysed applying comparative method.

Abundance of laws, their imperfection and frequent change, numerous anmuunt
bankruptcy cases reason that alongside with regulation by laws$ practice becomes an
important resource in the sphere of bankruptcy. Therefore, in thenpresearch while employing
the method of systematic legal analysis many rules of lgalcation and explanation formulated

within court practices were discussed and examined and the dorrelats established between



them and CPC of RL, EBL of RL and other special legal actshadetermine specific features of
investigation of bankruptcy cases.

Overview of the analysis In the theory of law while explaining various legal phenomena
a very important role lies on interpretation of various concepts amgarées. For the law to
become reality and to fulfill its functions, exterior expressioormfof law — is necessary, in some
cases called as sources of law. In interpreting law itdessary to establish its core meaning. Law
is explained using various categories: economic, moral, practaaual arguments as well as
relevant information known and understandable to everyone, and informationssargagamely
the sources of law. But the source of law is first of all idexctiwith the source of legal idea,
whereas laws, collections of laws, codes, practice of courts, cl@gnscientific works, i.e. texts
from which we receive information about legal regulations valid @vipus societies and legal
ideas materialized with the help of them, are called sourcksvofit goes that legal source is the
primary, main and basic information carrier on the grounds of whichrpnetation and
understanding of the law itself is based, as well as its essence and meaning

As it was rightly observed by V. Valancius if compared with bleginning of the last
decade of the last century it has been noticed that lawyers’ gforiew towards the conception of
law as a legal tool has considerably changed. At that tires t&tlaw prevailed, nowadays, due to
evolution of legal idea, the priority is given to the core exphbeabdf the content of goodness as
protected by law, also its discovery using different methods efprdtation of law. Because of
this reason not only interpretation of the content and the essencéedérifegal regulations gain
greater weight applying linguistic, historical, comparative amalyesis of laws methods but also
the analysis of practices of courts and interpretations on sepiaeatetical and practical aspects
of bankruptcy procedure of numerous civil procedure investigators is begonore and more
meaningful. Namely, with the help of these methods the analysis &fupdcy and the origin,
evolution, content and mechanism of work of bankruptcy procedure institateperformed what
helped to reveal contemporary peculiarities of investigation of bankruptey rasourts.

For the thesis the most significant were the works of the faligwuthors: VI. Macys, D.
Gecas, A. Driukas, V. Visinskis, V. Nekrosius, V. Mikelenas, R. NorlusJazbutis and J.
Bivainis. Although it is noteworthy that only some of the mentionethaastpaid attention to
revealing specific features of judicial investigation of bankmymases. D. Gecas in his article
“Unaffordability of debtors and bankruptcy” nicely depicts peculesiof bankruptcy proceedings
that existed during the period of the first independence of Lithuani&,isihskis in his article
“Recovery of debts from bankrupting individual (personal) enterpriseitanowner” discloses

specific features of execution of the proceedings when recowveatiyected not only towards the



bankrupting enterprise but also towards the assets of its owneratépahould be mentioned
applied research “Conception of insolvency and analysis of its fegalation” elaborated by a
group of authors (V. Visinskis, A. Driukas, R. Svetikaite, R. RuskyteSakalas, V. Cesonis, R.
Velicka, R. Jazbutis) which discusses at length understandingsolvéncy and regulation of
insolvency legal relationships in Lithuania and foreign countries. Qore mteresting scientific
study was performed by K. Butkus, R. Jazbutis, T. Kelpsas, E. LauZka¥elicka and V.
Visinskis called “Analysis of ways to resolve natural personsblvency problems” which was
devoted to disclose the need for natural persons’ bankruptcy regulatihithimania. But
undoubtedly most attention to specific features of execution of bankryptmeedings in
Lithuania was devoted by R. Norkus who dedicated several articlghigoissue, i.e. “Specific
features of procedural investigation of bankruptcy cases”, “lryagin of bankruptcy cases:
theory and practice” and also the authors of comments of EBL of RL — J. Bivainis arzdbiRis]a

The thesis also relies on foreign law doctrine, especialltha$e countries which had
most influence on contemporary bankruptcy proceedings in LithuaniaRussia and France.
Especially important for the thesis are the following authorBodard, H. Laffont, R. Le Choi, V.
Marquette, M. V. Teliukina, G. F. Sersenevic, A. Ch. Golmstein, V. &p&@tov, A. V. Sestakov,
V. V. Jarkov, Z. G. Besonova, M. |. Braginski, V. N. Tkaciov and the works of atimtors. In
analysing the existing bankruptcy procedure models of the worldvtinks of B. Leonard, R.
David, G. Douglas, D. Garbus, R. Jordan, V. Waren, M. Lynn, L. Lo Pucki, RdR&a Pape, P.
Schlosser, W. Uhlenbruck and some other authors were most significant.

Methodology of the work With the purpose to attain the tasks of the work the author
complexly used theoretical and empirical scientific investigatnethods — historical, teleological,
analysis of documents and judicial phenomena, linguistic, comparaygematic analysis,
statistical, logical, abstraction and generalization.

Historical method was employed not only to establish historicalcesunf bankruptcy
proceedings and their historical origin but also the influence dafrigat evolution of bankruptcy
proceedings on contemporary bankruptcy procedures of Lithuania, ¢geiation, interpretation
and application.

With the help of the teleological method it was the aim to @inticoncrete circumstances
of adoption of legal regulations ruling bankruptcy legal relationshipsir genesis, also to
establish the objectives that were sought by legislators fiereiit historical periods of time and
the meaning that was tried to be ascribed to different regulations.

Methods of analysis of documents and judicial phenomena were used fc

acknowledgement and disclosure of Lithuania, European Union, internatior&gnf counties’



legal regulations and their draft projects, content, meaning andicigé of procedural decisions
of courts of European Court of Justice, Lithuania and foreign states.

Comparative jurisprudence method was applied as a means for digdisi aims and
essence of bankruptcy proceedings, the content of bankruptcy proceediugjs existing in the
world and the most important differences among them. The comyganaéithod was also used for
showing the contents of provisions of CCP of RL and EBL of RL, thereladion, competition
etc.

Usage of linguistic method enabled to explain literal meanintpefwords bankruptcy,
insolvency, bankruptcy procedure and other words used in CCP of RL, fHBIL and other legal
regulations.

Usage of systematic analysis method was predestined lsydtematic origin of CCP of
RL as a codified legal act and also EBL of RL which is spé@an the point of view of CCP of
RL and is one of the main resources of the research, also atomelvith CCP of RL and
provisions of other legal acts. Due to this method the place of bankmroicedure institute in the
system of civil procedure law was illustrated.

With the help of abstraction method the thesis depicts the concepisalivency,
bankruptcy and bankruptcy proceedings, also the essence and objectives uftbgmkoceedings
were cleared up.

Logical and generalization methods were employed to genetlaéipeetical and practical

investigation material and to formulate the conclusions.



CONTENT OF DOCTORAL THESIS IN BRIEF

The doctoral thesis is composed of introduction, three main parts oftigates —
“Historical overview of bankruptcy procedures”, “Conception of bankruptcgcemures”,
“Investigation of bankruptcy cases in court®, conclusions and proposathefend of the work
there are references of the sources that were used in tleeaghdghe list of scientific publications
related with the matter studied as prepared by the author.

In the first part of the work “Historical overview of bankrupt cy procedures” a
concentrated historical investigation of bankruptcy proceedings ewmolwtas performed: the
origin of the institute, reasons for their appearance, developmehe &nalysis of development of
Roman legal institutes that regulate the debtor's and the cfedigtations and the execution of
proceedings the author states that it was in the Roman lave Viih& rudiments of bankruptcy
proceedings were traced. In the beginning the main regulatiamsolivent debtor's relation was
distinct in that that the creditors of the insolvent debtor had tite to direct their recovery
towards the person of the debtor and not towards his or her asseighthe use violence by the
creditor against the respondent was also justified, self-governmanpermitted. With time the
need appeared to limit self-determined actions of the creditorifheg them only in case of the
debtor‘s dishonesty. Radical change of the standpoint of the staedtodebt relationships when
the authorities started to restrict self-governing of tleeitors and slightly facilitated conditions of
the debtors served a more rapid development of economic-commeiai@ngips. In such a way
legal regulations appeared in the Roman law that governed directimcafery towards the
debtor's assets. But the creditors gained the right not to exsets of the insolvent debtor. The
law gave the debtdreneficium competentiagght what meant that the creditor could not possess
the debtor's personal belongings necessary for common living. Afteorough examination of
separate Roman legal institutes the author concludes that iinvithe Roman times when the
background of bankruptcy proceedings was developed in a way we understand them today and
still remain vital nowadays. Having analyzed the origin of bapiay proceedings the author
continues her historical bankruptcy procedure evolution excursus mak@igeboilution analysis
of bankruptcy relations in Medieval Italy where the term ,bankrupspyang up, and the analysis
of bankruptcy legal relationships in France, Germany, EnglandjeRaisslew and Modern times.
Due to this excursus the development of bankruptcy procedure was @isdegal influence of
one state on the regulation of bankruptcy relationships of the otlerastavell as legal influence
of these states on the development of bankruptcy proceedings in Lithidestcaical analysis of

foreign states‘ bankruptcy procedures was performed purposely foausitige fact that in some



parts of the territory of Lithuania the laws of German Empteessian Empire and France (Poland)
were in force for long time. The author also distinguishes andhiega different stages of
bankruptcy procedure in Lithuania: rudiments of bankruptcy proceedingbeinstatutes of
Lithuania; regulation of bankruptcy legal relationships in the ped8d49-1918, 1918-1940, 1990-
2007.

In the second part of the work “Conception of bankruptcy proedures” first of all is
depicted legal origin of regulations governing bankruptcy procedure andothelation with
regulations of material law. It is investigated if thereseail preconditions for the legal regulations
ruling bankruptcy relations to make an independent branch of law — banktaptcyhe author
states that bankruptcy relations do not meet all the conditions indidperfer an independent
branch of law to appear, therefore bankruptcy law should not liedraa an independent branch
of law. Accordingly, material aspects of bankruptcy legaltimiahips are ascribed to the sub-
branch of the Civil law — commercial law and procedural leggulations ruling bankruptcy legal
relationships are attributed to the sub-branch of the civil procedutbeFtie author analyses the
concept of bankruptcy procedure. In order to formulate the definitidmmiruptcy procedure the
author gets deeper into the core of the terms “insolvency” and “banifuptriving at a
conclusion that one should not treat concepts “insolvency” and “bankrugagéatical because
insolvency is a certain condition of a debtor that may last temjyooamot. Whereas bankruptcy
is a consequence of procedures that have been applied to anissgeptor when because of
debts incurred there is no sense in executing economic-commetoiéties, i.e. the enterprise is
acknowledged as bankrupted and is liquidated. The main difference adrtbepts under analysis,
according to the author, should be acknowledged the legal consequemsxs logp them. Before
defining the procedure of bankruptcy the author discloses the maineteatfirbankruptcy
procedure, generalizes opinions of different authors and definitions usedfererdi legal
regulations and submits the concept of bankruptcy procedure. But tosdigbe real essence of
the concept of bankruptcy procedure it is not enough to determimdaitesin the legal system of
legal regulations ruling bankruptcy procedure neither it is enoogkstablish the definition of
bankruptcy procedure, that is why the author examines thoroughly thetivdgeof bankruptcy
procedure and possibilities of the legislator to choose one or anothkrupiey procedure
regulating model. The author also specifies the essence of banykpuptedure models existing in
foreign countries and the choice open to Lithuanian legislative atigisofor regulation of
bankruptcy legal relationships.

Performed theoretical analysis of the content of bankruptcy gwoeeformed the

background fothe third part of the work “Investigation of bankruptcy proce dures in court”.



In this part of the work the author first of all analyses #reuork of operation of general principles
of civil procedure in bankruptcy cases, i.e. dispositivity, judge’s guelaover the procedure,
procedure concentration. While surveying limits of application of dispibg principle in
bankruptcy cases the author observes that irrespective of ththdadh cases where increased
public interest prevails on the outcome of the case, limits of disgkysprinciples are narrowed
although this is not the basis to ascribe bankruptcy cases to non4iigpoategory of cases,
furthermore bankruptcy cases in fact correspond to the featueddisgtstd for the category of
mixed cases, i.e. both private and public interests are combined in bagkrapes. Bankruptcy
cases feature increased public interest and the abundancei@p@ats in bankruptcy cases thus
providing the character of collectivity to bankruptcy cases artdghvehy the study of these cases
becomes much more complicated; this also reasons an incretigity @icthe judge in bankruptcy
proceedings giving the possibility to collect evidences on his protva initiative, to ascribe
expertises, interrogate witnesses, etc.

The other aspect which decides on investigation of peculiaritiegrdfruptcy cases are
the participants of bankruptcy procedure legal relationships andteeaividable into those which
administer justice and those which assure implementation of @ecigions (the court, the trustee,
the liquidator) and the participants of bankruptcy procedure (therdebeditors). Before starting
the examination of the status of participants of bankruptcy procéxiakerelationships, the author
pays attention to the fact that the object of enterprise bankrlgwcyegulation in the Republic of
Lithuania is only the procedure of subjects that perform economicaeocmal activities. Therefore
there exists a gap in legal acts regulating bankruptcy legaiomships in Lithuania and this in fact
violates the principle of equity of persons against the law, i.e. bankrpptcedures may be
executed only against judicial persons. Whereas all other subjentgural persons, natural
persons executing economic-commercial activities under covdreopdtent, farmers and those
who perform economic-commercial activities under cover of othgisdareseen by the laws —
bankruptcy proceedings have not been foreseen at all.

Enterprise Bankruptcy Law of the Republic of Lithuania determimes ¢ircle of persons
who can start initiation of a bankruptcy case (creditors, ownietheoenterprise, head of the
enterprise, the liquidator of the enterprise). Explaining the pomgsof CCP of RL in a systematic
way the initiation of a bankruptcy case may be also startedebgrbsecutor, state or municipality
institutions for protection of public interest and by virtue of the ropdescribed by Part 1 Article
49 of CCP of RL. But each of the subjects wishing to file aipetfor initiation of a bankruptcy
case underlie different order of implementation of this right bisteed in the Enterprise

Bankruptcy Law of the Republic of Lithuania. With regard to this veg mhistinguish two groups



of persons which can institute bankruptcy proceedings: first, thenseveho have the right to file
a petition to the court for initiation of a bankruptcy case and tteopsmwho have the duty to file a
petition to the court for initiation of a bankruptcy case. The inconporah law of the duty to
initiate a bankruptcy case was preconditioned by the need to intheasshabilitation possibility
for the debtor and the possibility to entirely settle up with teditars. After the performance of
the analysis of the mechanism of acquisition and realizatidmeaights and duties of the persons’
participating in a bankruptcy case the author draw the conclusamrtdhtemporary regulation of
bankruptcy procedures is not perfect enough as the mechanism facabpratection of interests
of the debtor and all creditors of the enterprise in bankrupt has not been created.

This part of the work also deals with the basics of filing t&ipe to initiate a bankruptcy
case, the order the filing, also specific features of preparébiofudicial investigation of a
bankruptcy case, basis for initiating a bankruptcy case and legahwegdhereof. Much attention
is devoted to the analysis of court practice in Lithuania whennde®lith bankruptcy cases and
with the help of this analysis the main specific features ofsinyation of bankruptcy cases are
revealed. Considerable attention is also paid to highlight the basis and peculdtitie closure of
a bankruptcy case when the decision is not taken on the termination of the enterprise.

Final stage of the research — Conclusions and proposals — gesettadizeplementation
of the objective of the work and tasks raised. Also detailed recodatniens are given for the
legislative authority that may be helpful in creating the masibmal and the most reliable

mechanism with the help of which bankruptcy proceedings shall be performed.



CONCLUSION AND SUGGESTIONS

1. Bankruptcy procedure is originated from the Roman law. It waRdnean law where
the main principles of bankruptcy proceedings as we understand them wada formed:
appearance of public auctions as forms of debtor's assets fieatizaansition from selling the
debtor’s entire assets as a whole to realization of assptats] appearance of the subject which
under the oath not to seek selfish purposes executed auctions o$dteecithe debtor; 30 days
deadline showed up during which the debtor had the possibility to find find®ttle his
indebtedness; the institute informing possible creditors about thedsfaoceedings to settle the
debts and encouragement to join the proceedings was formed; enactrpeshibition to direct
the recovery towards the debtor’s house holding goods; rudiments effyleaeaty as an institute
between the debtor and his creditors appeared; enactment of theiqgmotexy of the creditors’
rights —actio Pauliana.The above mentioned provisions were in different scopes includetheto
legal acts regulating bankruptcy relationships of nearly all foreigessta

2. Bankruptcy relationships do not meet all necessary conditionanfandependent
branch of law to appear, therefore bankruptcy law should not liedraa an independent branch
of law. Accordingly, material aspects of bankruptcy legadti@hships are ascribable to the sub-
branch of the Civil law — commercial law, whereas proceduspkeets of bankruptcy legal
relationships should be treated as the sub-branch of the civil procedure.

3. One should not treat the concepts of “insolvency” and “bankruptcy” awicale
because insolvency is a certain financial state of a debtomimnabe temporary or not. Whereas
bankruptcy is the consequence of procedures that were applied toténprise-debtor when
because of the debts incurred there is no sense in executing ecapnomercial activity, the
enterprise is acknowledged as bankrupted and is liquidated. It goeheahessential difference
between the concepts should be acknowledged as legal outcomes reasoned by them.

4. Lithuanian legislator adopting the first EBL of RL enforced raumodel of
bankruptcy regulation as the main objective indicating strivingHerbalance of interests of an
insolvent debtor and creditors. Although evaluating the existing EBLLok&may affirm that in
Lithuania legal acts that regulate bankruptcy relationshipsctrafae directed to a liquidation point,
l.e. credit bankruptcy regulation model because a separate EsgeRwstructuring Law of the
Republic of Lithuania is drawn for the rehabilitation of the judigalson. For this reason the
legislative authority is proposed to review legal acts whichlatg bankruptcy proceedings paying
attention to the practice of courts of the Republic of Lithuaniahvts in formation process and

the tasks of bankruptcy proceedings and enforce neutral bankruptcy regulation model.



5. In the bankruptcy process there are all common principles of wiepobcedure
applied, however, some of them, for example, the non-mandatory prirwiglee adversarial
procedure, concentration of the procedure, taking the main purpose ohimagtay process into
account — to secure the balance of the interests of all théocsedli the enterprise in bankruptcy as
well as the debtor of the enterprise, are to be limited ireréifit stages of the bankruptcy
proceedings. While the principle of the procedure guided by the jisdgebe understood as a
material aspect because the court avails itself ajid to collect the evidenax officia The aims
of bankruptcy procedure as enacted by the legislation can be impéehterd maximum only in
case the model of the court role in bankruptcy cases is incorporaetti\Nthe increased activity
of the court role and attribution of certain control and organizationtaten&unctions to the court
would help to defend properly the rights of the enterprise under bankraiptcthe rights of all
other persons participating in the bankruptcy case and shall asgleenentation of the interests
as protected by the laws.

6. The way the petition is filed with court for the institution leé Enterprise bankruptcy
proceedings is defined in Enterprise Bankruptcy Law of the Repafblithuania, which describes
the final list of the persons who could institute the bankruptcy pdotg® the stages of the
bankruptcy proceedings, the stages of the bankruptcy proceediagargtion for investigation of
the petition for bankruptcy; the petition for bankruptcy; the ingasittn of the bankruptcy
proceeding; the liquidation of a bankrupt enterprise), the power givére toourt proves that the
investigation of the bankruptcy proceedings has more peculianti€®mparison to different
categories of the cases. Because of this reason it is indifgperts improve legal acts regulating
investigation of bankruptcy cases and first of all Part IVG&@P of RL — “Peculiarities of
investigation of separate categories of cases” as supplemeitte@ection XX 1 - “Specific
features of investigation of bankruptcy cases”. The legislatpraposed to reject the provision
given in Item 1 of Part 5 of article 9 of Enterprise Bankruptoy b&the Republic of Lithuania as
an indiferendent condition for the institution of bankruptcy proceedingstates the bankruptcy
proceedings are to be instituted if the court establishes thagnteeprise is insolvent or the
enterprise is three moths late in paying the employees wabes.condition is not expedient,
because it infringes upon the interests of the enterprise, thengfgteuld be rejected. It would be
enough to avail the employers of a right to institute the bankruptoceedings in case the
employer is three months late in paying the employees waigegher allowances, i. e., as the
grounds for filing a petition for bankruptcy and the proceedings mustshieuted if the enterprise

is declared to be insolvent. The legislative authority should als® into account international



practice and EBL of RL should enforce the permission to perfociusion of homogeneous
requirements which appeared before the bankruptcy case initiaticanday adopt the legal acts

that could regulate the bankruptcy proceedings of the natural persons.
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Vilija Mikuckien é

BANKROTO BYL U NAGRINEJIMO TEISME YPATUMAI

Reziume

Disertacinio darbo aktualumas. Kadangi ne visi civiliniai gitai pasiZzymi socialiniu
reikSmingumu, spisting klausimy skaitlingumu ir suétingumu, réra tikslinga vis rasiy gincams
taikyti ta paf byl nagrirgjimo model, tockl labai svarbu, atsizvelgiaptiviliniy santykiy pohudi,
sucktinguma bei visuomenig svarla diferencijuoti atskiy kategorijy civiliniy byly nagrirgjimo
ypatumus. Civilini byly nagrirgjimas diferencijuocjamas pagal ysudtinguma bei materialing
teisiniy santykiy prigimti. Istatymy leidéjas, iSskirdamas skirtingas civilinibyly kategorijas,
remiasi dviem kriterijais: fitinybe apsaugoti vig§i intereg civilinése bylose, kuriose gias kilo
dél visuomenei svarli ir reikSming, teisiny santyky, bei byly sudtingumu, t. y. atsizvelgia
teisiniy santyki;, kuriy srityje kilo gintas, specifig bei tikslingum, tam tikriems santykiams
taikyti specialias gito sprendimo taisykles.

Galimybke iSskirti atskin kategoriji civiliniu byly nagrirgjimo ypatumus Lietuvos
Respublikos civilinio proceso kodekso (toliau tekste — LR CPK) projektonai®iajame raste
buvo jvertinta, kaip neabejotinas privalumas. Nigit i tai, kad ne tik iS5 Seimos, darbo santyki
daikto valdymo pazeidim (LR CPK IV dalies XIX, XX, XXI skyriai) kylantys gitai pasizymi
tam tikrais procesiniais nagdjmo ypatumais (padidintu virSuoju interesu, aktyvesniu teismo
vaidmeniu, galiojadiais specifiniais principais bei skirtinga apimtimi veiki@s bendraisiais
proceso principais), prie atskikategoriji byly, be jokios abejass, priskirtinos ir bankroto bei
restrukfirizavimo bylos, kum nagrirgjimo tvarka pasizymi beveik didZiausiais procesiniais
ypatumais, lyginant su LR CPK nustatyta bejalgincy nagrirgjimo tvarka.

Taciau Lietuvos istatymy leidéjas pasirinko kitok bankroto byl nagrirgjimo
reglamentavim nei byly, kylarciy iS Seimos, darbo santykar ¢l daikto valdymo pazeidim t. y.
bankroto ir restrukirizavimo byl nagrirgjimo procesinius ypatumugvirtino ne LR CPK IV
dalyje, kurioje nustatyti atskirkategorij bylu nagrirgjimo ypatumai, bet specialiuosiuose &sis
aktuose — Lietuvos Respublikognoniy bankrotojstatyme (toliau tekste — LIBI) ir Lietuvos
Respublikosimoniy restruktirizavimo jstatyme (toliau tekste — LERI). Toks istatymy leidéjo
pasirinkimas, bankroto ir restrakizavimo byl; nagrirgjima nustatatiy normy neinkorporavimas
i pagrindin normin akfy, reglamentuojamt civiliniy byl nagrirgjimo procediras Lietuvos

teismuose, o tik nustatant, jog LR CPK nuostatos taikomos tiek, kiekestgpaujalmoniy



bankroto beilmoniy restrukfirizavimo jstatymams (LR CPK 1 str. 1 d.), atrodo nepsigs,
kadangi procesini byly nagrirgjimo ypatum; nustatymas specialiajanistatyme #ra kbidingas
Lietuvos teisinei sistemai ir kodifikavimo tradicijoms. Paprastspecialiaisiais aktais
reglamentuojami atskiri materialiniteisiny santykipy aspektai, o procesinius tokisantyki
aspektus reglamentuoja procesingiatymai — kodeksai .

Minéta istatymo leidjo pozicija, gatty bati pateisinta tik vienu aspektu, aitent, cl
bankroto santykius reguliuojéim teises akty; kazuistiSkumo, kuris néldingas procesinius teisinius

santykius reguliuojafiam LR CPK.

LR [BI kazuistiSkum nulemé tai, kad imonés bankrotas ir jo vykdymo procesas yra
nepaprastai swtingas ekonominis, socialinis ir teisinis reiskinys, pasizymmikbmpleksiSkumu,
t. y. labai glaudziu materialiniir procesini teisss norny rySiu. Be to, bankroto proceso institutas,
atkirus Lietuvos valstybingum yra slyginai naujas reiskinys, tétl bankroto proceso teisini
santykiy reglamentavimas éna lengvas uzdavinys. Kadangi bankroto teisinius santykius
reglamentuojantys teis aktai #ra pakankamai tobuli, nors per pastaruosius penkiolika met
karta buvo keisti ir tobulinti (LRIBI, turéjo net tris pagrindines redakcijas, kurios daugihbriy
buvo taisytos ir tikslintos), tai iS5 es$m apsunkinay taikyma teismy praktikoje. [l Sios
priezasties, teoriniai ir praktiniai tyrimai, siekiant nudiatipankroto teisinius santykius

reguliuojartiy teises akty spragas, kolizijas bei netobulumus, yra neiSvengiami.

Dazna teiss akty, reglamentuojafiy bankroto teisinius santykius kaita, nulemia bankroto
byly nagrirejimo teisme suétingurma, kuri taip pat slygoja ir poreikis ginti padidint vieji
intereg, specifit proceso strukira, nulemta, kaip jau méta, LR [BI kazuistiSkumo, byloje
dalyvaujatiy asmen gausos bei ypatingo teisinio statusc:l Durodyy; priezagiu, daznai iS
teismo, nagrigarcio bankroto bylas, reikalaujama ne tik teigirfoet ir ekonominj Ziniy (tinkamo
atskin teisiniy formy imoniy vykdomos veiklos specifikos, atliekanfinansiniy operaciy bei juos
lydin¢iy dokumeni turinio suvokimo), tod tinkamas bankroto procad; reglamentavimas
pactty Sios kategorijos bylnagrirgjima padaryti sklandegnoperatyvesnir ekonomiskesn

D¢l iSdéstyty priezasiy teoriny bei prakting bankroto proceso aspegkinokslire analiz
tampa itin aktuali ir iS5 esés padedastatymy leidéjui apsispesti dél vieno ar kito bankroto
proceso modelio ar reglamentavimo aspekto pasirinkimo. TokiadZad moksliniai tiriamieji
darbai padeda uzpildyti bankroto teisinius santykius reglamentupjagisss akty spragas bei
tobulinti galiojargiy teises akty normas, @l ko ju taikymas praktikoje paprastesnis.

Siekiant uztikrinti efektyy teismin bankroto bylh nagrirgjima, biatina paSalinti LR CPK
ir specialijy istatymy, nustatatiy atskirus bankroto proced; vykdymo ypatumus, normn



prieStaravimus, tinkamai sureglamentuoti bankroto teisinius santykilgriant jstatym; baz,
kurios pagrindu ity galima suformuoti viening teismirg bankroto byl nagrirgjimo praktika,
nustatant aisSkias bankroto progess bei y atlikimo tvarky, taip uZtikrinant kuo operatyvesn
koncentruotesnir ekonomiSkesntarpusavyje susijusiakio subjekt; turtiniy gincu, kylantiuy dél
nesugeBjimo jvykdyti finansiniy isipareigojimy, sprendim, uztikrinant labiau pazeidziamikio
subjekty teisiy ir teistty interest apsaug, efektyviai saugant ir savalaikiai ginant visuoren
interesus.

Batent toal, kad nagrigjant bankroto bylas teisme iSkylanti problematika irjjaskimo
btdai yra sudtingi, o moksliny tiriamyju darhy Sia tema éa gausu, Sio mokslinio tiriamojo darbo
aktualumas, naujumas bei praktireikSne, autogs nuomone, netéty kelti abejoni. Lietuvoje
kompleksinio tyrimo, susijusio su bankroto ipyhagrirgjimo teisme ypatumais, apskritaéra
atlikta, todl tokios analizs atlikimas aktualus ir teoriniu, ir praktiniu pogu.

Tyrimo objektas. Sio mokslinio tyrimo objektas - bankroto teisiniai santykiai bei
bankroto by nagrirgjimo teisme ypatumai, bankroto pro@ed kilmée, raida, teisia prigimtis,
tikslai, esng bei principai.

Bankroto byl procesiniai ypatumai galidti nagrirgjami jvairiais aspektais. Siame
moksliniame darbe vis pirma siekiama iSanalizuoti teisminio bankroto procesogegaskirt,
pagrindinius principus bei ypatumus, keliamus tikslus bei uzdavinius, optdimtskleisti y
igyvendinimo mechanizm

Antra, Sio mokslinio tiriamojo darbo paskirtiscra vien teorig teisminio bankroto
proceso ypatum analiz. Disertacijoje nagrigfamos konkr&ios bankroto procaes
reglamentuojakios istatymy normos, siekiant atskleisti jtarpusavio sisteminry§j, paskiri bei
surasti optimaliausi ju aiSkinimo ir taikymo praktikoje variamt o taip pat atskleististatymy
leidéjo siekius jtvirtinant viery ar kity bankroto proceso modelietuvos Respublikos teis
aktuose. Analizuojant Lietuvos ir uZsienio valstydieorire literatira yra pastebimi teisinio
reguliavimo ttikumai bei pateikiami pagliymai istatymy leidéjui, kaip tobulinti bankroto teisini
santykiy reguliavimya. Moksliniam darbui keliami tikslai namé tai, kad Siame darbeémra
analizuojamos visos be iSimties tasnormos, reglamentuojéins bankroto byl nagrirgjimo
teisme ypatumus. Siame darbe pirmenyeikiama toms nuostatoms, kurias taikant praktikoje,
autoks nuomone, kyla ar gali kilti tam tiiproblemy.

Tyrimo dalykas. Darbe analizuojami Lietuvos ir atskiuzsienio valstyly istatymai,
nulemiantys bankroto byl nagrirgjimo teisme specifig. Kadangi bankroto institutas pasizymi
kompleksiniu pobdZiu, aptariant bankroto proceso ypatumuisaimanoma visiSkai atsiriboti nuo

materialiniy teisss normy reguliuojamy dalyky. Todél Siame darbe, siekiant tinkamai atskleisti



bankroto bylos nagriimo teisme procesinius ypatumus, aptariami ir kai kurie nedbeidi
bankroto teisinj santykiy aspektai, bankroto ar nemokunygwaka, bankroto byloje dalyvaujéim
asmen statusas, pareiSkimaldoankroto bylos iSdimo padavimo pagrindai ir t. t.

Darbo tikslas. Kompleksiskai istirti bankroto bylnagrirgjimo teisme ypatumus, surasti
esamus teisinio reguliavimaikumus ir pateiktiy tobulinimo padilymus ir rekomendacijas.

Disertacinio darbo tikslui pasiekti disertamgkelé tokius pagrindiniusizdavinius: pirma,
atlikti bankroto proceso istors raidos apzvalg siekiant iSsiaiskinti bankroto proceso atsiradimo
prielaidas, vystimsi bei atitinkamuose raidos etapuose iSéyius ypatumusantra, nustatyti
bankroto proces reglamentuojafiy teisss normy prigimti; trecia, atskleisti bankroto proceso
instituto esm, turin, tikslus bei sampratir ju pagalba iSsiaiskinti, koks bankroto proceso
reguliavimo modeligtvirtintas Lietuvosjstatymuoseketvirta, nustatyti, kokie bendrieji civilinio
proceso principai ir kokia apimtimi veikia naggjant bankroto bylaspenkta atskleisti bankroto
bylos iniciavimo, bankroto byloje dalyvaugin asmen teisiy ir pareig; igijimo ir realizavimo bei
bankroto bylos nagriiimo teisme teorinius ir praktinius ypatumus bei dazniausiai rkids
problemas ir paslyti ju sprendimo bdus; SeSta,atlikti teisss akt;, reglamentuojatiy bankroto
byly nagrirgjimo ypatumus, bei teismpraktikos, formuojamos nagéjant bankroto bylas, iSsami
analiz, ir nustatyti kas nulemia bankroto hylagrirgjimo ypatumus.

Daktaro disertacyj sudarojvadas, trys éstomosios-tiriamosios dalys: ,,Bankroto proceso
istoriné apzvalga"“, ,,Bankroto proceso samprata®, ,,Bankrota bghrirgjimas teisme*, iSvados ir
pastilymai. Darbo pabaigoje pateikiamas rasant disegtacijidotos literaros grasas bei autés
parengt su darbo tema susijusmoksliniy publikaciy sarasas.

Pirmojoje darbo dalyje ,,Bankroto proceso istorirgé apzvalga“ atliktas koncentruotas
bankroto proceso raidos istorinis tyrimas: Sio instituto prigimtsraaimo prielaidos, evoliucija.
Analizuodama rorny teiss institut;, reglamentuojatiy skolininko ir kreditoriaus santykius bei
vykdymo procedras, raid, autog konstatuoja, jog idient romeny teisje galima pastedti
pirmasias bankroto proceso uzuomazgas. IS puagagrindinis nemokaus skolininko santyki
reguliavimas pasizydjo tuo, kad nemokaus skolininko kreditoriai dar teiz nukreipti
iSieSkojimy i skolininko asmen o0 nej jo turta, buvo pateisinama kreditoriaus tersaudoti smugt
prieS atsakoy, leidZziamas ir savavaldZiavimas. Palaipsniui atsirado poredikigi rsavavaliSkus
kreditoriaus veiksmus, leidziant juos tik esant skolininkoafiegagumui. IS esis pakits
valstykes poziiris | skolinius santykius, kai valdziamési riboti kreditoriy savavaldziavira bei
Siek tiek palengvino skolinink packtj, pasitarnavo spartesnianikiniy-komerciniy santykiy
vystimuisi. Taip romny teistje atsirado teis normos, kurios reguliavo iSieSkojimo nukreipiin

skolininko turt. Tatiau kreditoriaijgydavo teig nei visa nemokaus skolininko tuyt Istatymas



suteilé skolininkuibeneficium competentideis, kuri reisSk, jog kreditorius negatavo nusavinti
skolininko asmeninio naudojimo daikt batiny elementariam pragyvenimui. ISsamiai
analizuodama atskirus ram; teises institutus, aut@r daro iSvad, jog kitent rontny teisije
susiformavo SiuolaikiSkai suprantamo bankroto proceso pagrindai, kurie dendien iSlieka
aktuatis. ISanalizavusi bankroto proceso kilmautog tesia istorin bankroto proceso raidos
ekskurg, atlikdama trumg Viduramzi, Italijos, kurioje atsirado ir pats ,,bankroto” terminas, bei
Naujyju ir Naujausi laiky Prandizijos, Vokietijos, Anglijos bei Rusijos bankroto teisirgantyki
raidos analiz. Sio ekskurso pagalba atskleidZziama bankroto proceso evoliucija, végstybiy
teises jtaka, kity valstybiy bankroto santyki reguliavimui, o taip pat 8§ivalstybi; teisss jtaka
Lietuvos bankroto proceédy vystimuisi. Toky valstybiy, kaip Prangzijos, Vokietijos bei Rusijos
bankroto procetty analiz pasirinkta neatsitiktinai, kadangi atsizvelgdaintai, kad atskirose
Lietuvos teritorijos dalyse ilglaika galiojo Rusijos Imperijos, Vokietijos Imperijos bei Lenkijos
iteisinti Prandzijos istatymai, Si apzvalga yra neiSvengiama. Autaip pat iSskiria ir analizuoja
skirtingus Lietuvos bankroto proceso raidos etapus: bankroto mroceduomazgas Lietuvos
statutuose; bankroto teisinsantyki; reglamentavirg 1840-1918 m., 1918-1940 m., 1990-2007 m.

Antrojoje darbo dalyje ,,Bankroto proceso samprata“ iS pradzy yra atskleidziama
bankroto proces reguliuojatiy normy teisine prigimtis ir santykis su materialin teigs
normomis. AiSkinamasi ar egzistuoja visos prielaidos bankroto santdgudiuojagioms teiss
normoms suformuoti savarankiSkeisss Salg — bankroto teis Autoré konstatuoja, jog bankroto
santykiai, neatitinka vis savarankiSkai tet¢s Sakai atsirastiinu salygu, toctl bankroto teis
netugty bati laikomos savarankiSka tés Saka. Toliau autéranalizuoja bankroto procesaveka.
Norédama suformuluoti bankroto proceso definiciautogé gilinasi i terminy ,,nemokumas*” ir
,,bankrotas" esm prieidama iSvados, jog nedsr tapatinti avoky ,,nemokumas* ir ,,bankrotas".
Esminiu analizuojam savoky skirtumu, autars nuomone, pripaZintinidtent j sukeliami teisiniai
padariniai. PrieS apibidama bankroto procgsautog atskleidZzia esminius bankroto proceso
pozymius, apibendrinavairiy autorip nuomones bei teis aktuose vartojamas definicijas
analizuojamu klausimu, ir pateikia bankroto proceseoka. Tafiau tikrajai bankroto proceso
esmei atskleisti, nepakanka nustatyti bankroto proceguliuojagiy teisss normy viety teiss
sistemoje ar apibgti bankroto proceso definigij todtl autog iSsamiai analizuoja bankroto
proceso tikslus beistatymo leidjo galimybes pasirinkti viengkar kitoki bankroto santyki
reguliavimo model Atskleidzia uzsienio valsty@se egzistuojafiy bankroto proceso modeli
esne bei Lietuvosistatymy leidéjo pasirinkima, reguliuojant bankroto teisinius santykius.

Atlikta teoriné bankroto proceso turinio analizsuformavo prielaidas pereiti prie

tretiosios darbo dalies ,,Bankroto byd nagrinéjimas teisme*. Sioje darbo dalyje, vispirma,



analizuojamos bendp civilinio proceso princip — dispozityvumo, rungimosi, te®
vadovavimo procesui, proceso koncentruotumo — veikimo ribos bankroto bylose.uAdahza
dispozityvumo principo taikymo ribas bankroto bylose, disettpastebi, jog ne#rint | tai, kad
bylose, kuriose dominuoja padidintas vieSasis intereshaigtimi, dispozityvumo principo ribos
yra siaurinamos, t#au tai neduoda pagrindo bankroto bylas priskirti nedispozitywyly
kategorijai, juolab, kad bankroto bylos iS esmatitinka misSmy byly kategorijai nustatytus
pozymius, t. y. bankroto bylose yra derinami ir prirgatir vieSieji interesai. Kadangi bankroto
bylos pasizymi padidintu vieSuoju interesu, o bankroto byloje dalyvéujasmen gausa suteikia
bankroto byloms kolektyvinpohidi, cél ko Siy byly nagrirgjimas tampa gerokai sétihgesnis, tai
nulemia ir padiding teissjo aktyvuny bankroto procese, kuris pasireisSkia galimybe savo iniciatyva
rinkti jrodymus, skirti ekspertizes, apklausti liudytojus ir pan.

Kitas aspektas, nulemiantis bankroto voylagrirejimo ypatumus yra bankroto proceso
teisiniy santykiy dalyviai, kuriuos galima suskirstyii vykdartius teisingum ir uztikrinartius
teismo sprendimp igyvendinina (teismas, administratorius, likvidatorius) bei bankroto proceso
dalyvius (skolininkas, kreditoriai). Autératkreipia @meg, jog Lietuvos Respubliko$moniy
bankrotojstatymo reglamentavimo objektas yra tik suhjektykdartiy tking komercirg veikla,
bankroto procesas. Taigi Lietuvos bankroto teisinius santykius reglaojemituose teisiniuose
aktuose egzistuoja spraga| Ko iS esnés pazeidziamas asmelygybés prieSistatym principas, t.

y. bankroto proceattos gali liti vykdomos tik juridiniams asmenims. Tuo tarpu visiems kitiems
subjektams — fiziniams asmenims, fiziniams asmenims vykdantikims-komercirg veikla pagal
isigyta verslo liudijima, Gkininkams, o taip pat tiems, kurie vykd&ing-komercirg veikla kitais
istatymuose numatytais pagrindais — bankroto priowosdapskritai nenumatytos.

LR [BI nustato baigtin asmen, galirciy inicijuoti bankroto bylos iSdima raty
(kreditoriai, imores savininkai,jmonés vadovasimores likvidatorius). SistemiSkai aiSkinant LR
CPK nuostatas, bankroto bylos é8kna gali inicijuoti ir prokuroras, valstyds ar savivaldyhj
institucijos, gindamos vief interea LR CPK 49 straipsnio 1 dalyje nustatyta tvarkacida
kiekvienam iS subjelgt norinciam paduoti teismui pareisSkiptél bankroto bylos is&imo, LR IBI
nustato skirting Sios teigs jgyvendinimo tvark. Atsizvelgianti tai, galima iSskirti dvi asmean
grupes, galitias inicijuoti bankroto proceulas: pirma, asmenis, tutiis teig paduoti teismui
pareiSkim, dél bankroto bylos iSimo, ir, asmenis, turiius pareig paduoti teismui pareiskim
dél bankroto bylos iSdimo. Bankroto bylos iSdimo iniciavimo pareigositvirtinima istatyme
salygojo poreikis padidinti skolininko reabilitacijos galimybei galimyle visiSkai atsiskaityti su
kreditoriais. Atlikusi bankroto byloje dalyvaujéin asmen teisiy ir pareig; igijimo ir realizavimo

mechanizmo analgz disertant daro iSvad, jog dabartinis bankroto procad reglamentavimas



néra pakankamai tobulas, nes nesukuria mechanizmo skolininko héan&rutuojatios imones
kreditoriy vienodai interes apsaugai uztikrinti.

Sioje darbo dalyje taip pat aptariami pareiskingb lwhnkroto bylos isimo pagrindai,
pareiSkimo padavimo tvarka, pasirengimo nagrinankroto by teisme ypatumai, bankroto bylos
ISkélimo salygos bei sukeliami teisiniai padariniai. Daughesio skirta Lietuvos teisppraktikos,
nagrirgjant bankroto bylas, analizei, kurios pagalba atskleidziami pagrindi@iakroto byl
nagrirgjimo ypatumai. Taip pat nemazakérdesio auto¥ skiria ir bankroto bylos uzbaigimo
nepriimant sprendimoétiimonres pabaigos pagrindams bei ypatumams akcentuoti.

Baigiamoji mokslinio tiriamojo darbo dalis — ISvados ir phsnai — apibendrina
pasirinkto darbo tikslo bei uzsiaty uzdaving igyvendinima. Joje taip pat pateikiami konkst
pasiilymai jstatymy leidéjui, galintys padti suformuoti racionaliausi ir patikimiausiy
mechanizm, kurio pagalba iity vykdomos bankroto procarbs.

Darbo pabaigoje atlikti moksliniai tyrimai bei gauti rezultapibendrinami ir pateikiamos
pagrindires iSvados:

1. Bankroto procesas kildintinas IS rem teisss. Batent roneny teistje susiformavo
pagrindiniai SiuolaikiSkai suprantamo bankroto proceso principai: aséseratsakomyds
pakeitimas turtine; viegy varzytini, kaip skolininko turto realizavimo formos, atsiradimas;
pereita nuo viso skolininko turto, kaip visumos, pardavimo, prie turto reativadalimis; atsirado
subjektas, kuris, das priesaif nesiekti savanaudigk tiksly, vykdydavo skolininko turto
varzytines; atsirado 30 dignterminas per kur skolininkas tujo galimyke surasti ¢Sy
isiskolinimams padengti;  susiformavo galinkreditoriy informavimo apie pradas skol
graZzinimo procedras ir raginimo prisijungti prie méo proceso institutasjsigaliojo draudimas
nukreipti iSieSkojim i skolininko nam apyvokos daiktus ; atsirado taikos sutarties instituto tarp
skolininko ir jo kreditori uZuomazgos;jtvirtintas krediton; teisy apsaugos iwas - actio
Pauliana. ISvardintos nuostatos vienokia ar kitokia apimtimi buvo perke¢lbes/eik vis; uzsienio
valstybiy bankroto santykius reguliuojéins teies aktus.

2. Bankroto santykiai, neatitinka wissavarankiSkai teés Sakai atsirasti tiny salygu,
todel bankroto teig netuéty biti laikoma savarankisSka tés Saka. Atitinkamai, bankroto teisini
santykiy materialiniai aspektai priskirtini Civilis teigs poSakiui — komercinei teisei, 0 bankroto
teisiniy santykiy procesiniai aspektai laikytini civilinio proceso posakiu.

3. Nereilkéty tapatinti gvoky ,,nemokumas*” ir ,,bankrotas”, nes nemokumas yra tam tikra
skolininko finansig baklé, kuri gali hati tiek laikina, tiek ir ne. Tuo tarpu bankrotas — tai
procediry, kurios taikomogmonei skolininkei, kai & susidariusi skoly nekera prasms vykdyti

tking-komercire veikla, pasekn, kai imoré pripagzstama bankrutavusia ir likviduojama. Taigi



esminiu analizuojam savoku skirtumu reikty pripazinti  sukeliamus teisinius padarinius.
Atitinkamai, bankroto procesu laikytina — teismo,ukliankroto procese dalyvaujan asmen
(skolininko, krediton;, administratoriaus) procesini veiksmy visuma, taikoma nemokiam
skolininkui ir skirta proporcingam kreditarreikalavimy patenkinimui.

4. Lietuvosistatymy leidéjas, primdamas pirgi LR [B], itvirtino neutralji bankroto
reguliavimo mode| kaip pagrindintiksla nurodydamas nemokaus skolininko ir kredijanteres
pusiausvyros siekim T&iau vertinant Siuo metu galiojantR IB], galima teigti, jog Lietuvoje
bankroto santykius reglamentuojantys deigktai iS ess yra nukreiptii likvidacinj tiksla, t. y.
kreditoriSkyji bankroto reguliavimo modglkadangi juridinio asmens reabilitavimui yra skirtas
atskiras Lietuvos Respublikos restriuktavimo jstatymas. Bl to istatymy leidéjui sialytina
perziiréti bankroto procetitas reguliuojatius teigs aktus ir atsizvelgiani Lietuvos teism
formuojany praktika bei paties bankroto proceso tikslitsjrtinti neutraljj bankroto reguliavimo
model.

5. Bankroto procese veikia visi bendrieji civilinio proceso princitaiau, kai kurie iSy,
pavyzdZiui, dispozityvumo ar rungimosi, proceso koncentruotumo, atsizve¢lgigragrindin
bankroto proceso tikgl— uztikrinti tiek visy bankrutuojatios imorés kreditori;, tiek ir pa&ios
imores skolininkés intereg pusiausvyy, atskirose bankroto bylos nagiimo stadijose yra
ribojami. Tuo tarpu teigo vadovavimo procesui principas bankroto wpylagrirejimo metu
pasireiSkia netgi materialiuoju aspektu, kuomet teismui yra satalg ex officiorinkti jrodymus.
Istatymy leidgjo jtvirtintus bankroto proceso tikslus maksimaliai galiiggvendinti tik esant Siuo
metu jtvirtintam aktyvaus teismo bankroto byloje modeliuiit&t padidintas teismo vaidmens
aktyvumas ir tam tiky tiek kontrobs, tiek organizacinio paidzio funkciy priskyrimas teismui,
padeda tinkamai ginti visbankroto byloje dalyvauj&nh asmen teises bei uZztikrintistatymais
saugom interes igyvendinina.

6. Kreipimosij teisny dél bankroto bylos iSdimo tvarka, kuomet LRB] apibgZia baigtin
asmem, galirciy inicijuoti bankroto procewtas, rag, specifies bankroto bylos nagrjimo
stadijos (pasirengimo naggin klausima dél bankroto bylos iSdimo; bankroto bylos iSKimo;
bankroto bylos nagriéimo iS esmés; bankrutavusiogmores likvidavimo), teismui suteilgt
igaliojimy apimtis, rodo, jog bankroto hylnagrirgjimas pasizymi bene didZiausiais ypatumais
lyginant su kity kategorijp bylomis. ¢l to, bitina tobulinti teigs aktus, reglamentuojéins
bankroto byl nagrirgjima, o vigy pirma, LR CPK IV dal - ,,Atskiny kategoriji byly nagrirgjimo
ypatumai® papildant XX! skyriumi - ,,Bankroto hylnagrirejimo ypatumai®, kurioje dilytina
nustatyti pagrindines bankroto khyhagrirejimo taisykles.[statymy leidéjui taip pat silytina, kaip
savarankiskos bankroto bylos ékno salygos, atsisakyti LRIBI 9 straipsnio 5 dalies 1 punkte



itvirtintos nuostatos, kuomemonei bankroto byl iSkeliama, kai nustatoma, jaghoré daugiau
kaip tris menesius ¥luoja imokti darbuotojui (darbuotojams) atlyginim Si bankroto bylos
iSkelimo salyga rera racionali, kadangi IS esis paZeidZziamores interesus, tad jos turety bati
atsisakyta. Pakaktimorés darbuotojams, kuriems darbdavys daugiau kaip téisesius nemoka
darbo uzmokeso ar kity su darbo santykiais susijussmoky, palikti bankroto proceso iniciavimo
teisg, t. y. kaip pagrinal pareiskimui dl bankroto bylos isdimo paduoti, o bankroto bylimonei
kelti tik nust&ius imonés nemokumo falgt Be to,istatymy leidéjas tuéty atsizvelgtij tarptautir
praktika ir LR IBI jtvirtinti leidima atlikti vienatSiy reikalavimy, atsiradusij iki bankroto bylos
ISkélimo dienos,iskaitymy, o taip pat priimti teiss aktus, reguliuojatius fiziniy asmen bankroto
procediras.
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