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Anzelika Baneviciené

LEGAL REGULATION OF NON-HORIZONTAL CONCENT-
RATIONS UNDER THE COMPETITION LAW OF THE EURO-
PEAN COMMUNITY AND THE REPUBLIC OF LITHUANIA

Summary

Research problem

Non-horizontal concentrations can be either vertical or conglomerate.
Vertical mergers involve companies operating at different levels of the supply
chain.' Conglomerate mergers are mergers between firms that are in a rela-
tionship, which is neither purely horizontal (as competitors in the same rele-
vant market) nor vertical (as suppliers or customers).”

Like the abuse of dominant position or anti-competitive agreements,
non-horizontal concentrations also have a restrictive effect on competition in
the market. There is no consensus on whether it is necessary to regulate them.
Some consider that companies gain monopolies because they are more effi-
cient.’ Others disagree, arguing that the existence of competition is a condition
sine qua non for the purpose of a successful development of state economy.*
Conceding that perfect competition is impossible,” they suggest protecting
effective competition. European Community aims to ensure effective competi-
tion within the common market along with other policy areas like market inte-
gration, employment policy, consumer rights protection, etc.®

Another reason for disagreements on non-horizontal concentrations is
the impact they have on effective competition. Compared with other types of
concentrations, their impact on competition is likely to become apparent only
“after a certain time*’ and could be estimated as positive and/or negative.
Therefore legal regulation of non-horizontal concentrations should seek to
preserve the positive and avoid the negative effect on competition and state

! European Commission Guidelines on the assessment of non-horizontal mergers under the Coun-
cil Regulation on the control of concentrations between undertakings, OJ C 265, 18 October 2008,
para 4.

% Ibid., para 5.

* Whish R., Competition Law, 4th ed., (London: Butterworths, 2001), p. 10.

* Dabbah MM., EC and UK Competition Law, Commentary, cases and materials, (Cambridge
University press, 2004), p. 2.

* Whish R., op. cit., p. 6.

® EC Treaty (1992 02 07), [1992] OL C224/1, EC treaty as amended by the Amsterdam Treaty
(1997 10 02), [1997] OL C340/1 and subsequent amendments; consolidated text of the EC Treaty
[2006] OL C 321E/1, Article 3 (1) (g); Council regulation of 2004 January 20 No. 139/2004 On
the control of concentrations between undertakings [2004] OL L 24/1, Article 2 (2) and 2(3).

7 Case T-5/02 Tetra Laval BV v. Commission [2002] ECR. 11-04381, [2003] OL C19/34, para.154.



economy. Accordingly, it is also necessary to reconsider whether the EC
methodology of evaluation of concentrations is appropriate for non-horizontal
concentrations and to suggest ways to improve it.

Non-horizontal concentrations are not a rare phenomenon either in the
European Union, or in Lithuania. Therefore a decision to leave them unregu-
lated might result in a situation where entire branches of industry are con-
trolled by a handful of companies. This might have a negative effect both on
the economic development of the states and their political situation.

It might seem that it is not difficult to assess whether effective competi-
tion would be restricted in case of a non-horizontal concentration. However,
the very fact that it is not uncommon for the Court of First Instance or the Eu-
ropean Court of Justice to annull European Commission‘s decisions on this
issue points out its problematic nature.

There are comparatively few research studies on legal regulation of
non-horizontal concentrations. The reason for that could be lack of attention on
the negative effects of such concentrations. Whereas the issue of harmful ef-
fects of vertical concentrations has attracted relatively more discussion, con-
glomerate concentrations have until recently not been viewed as very problem-
atic, disregarding that in this case a company might leverage its power from
one market into another.

The negative effect of such concentrations has been established by a
number of economical studies only recently.® The first decision where the
Commission unsuccessfully sought to prohibit a conglomerate concentration,
which may lead to a situation where the companies involved might leverage
their power from one market into another, was Tetra Laval.’ Although neither
the Court of First Instance,'” nor the European Court of Justice'' agreed with
the Commission on this particular merger, they did not dispute that in principle
the Commission had the power to prohibit such concentrations if they would
lead to an impediment on the effective competition. The courts indicated that
the applicable requirements for the evaluation of concentrations of such nature
were higher than in other cases. Nonetheless, they did not expressly indicate to
what extent the evaluation criteria differed from the criteria applicable for
other concentrations leaving the issue open for further discussions: Conse-

8 Church J., “The Impact of Vertical and Conglomerate Mergers on Competition,” [2004] final
report, http://ec.europa.eu/competition/mergers/studies_reports/merger_impact.pdf; Epstein R.J.,
Rubinfeld D.L., Effects of Mergers Involving Differentiated Products, Technical Report
COMP/B1/2003/07 [2004],
<http://ec.europa.eu/competition/mergers/studies_reports/effects_mergers_involving_differentiate
d_products.pdf; Nalebuff B., “Bundling, Tying and Portfolio Effects”, [2003] DTI Economics
Paper Nol, http://www.berr.gov.uk/files/file14774.pdf .

? Case COMP/M.2416 Tetra Laval/Sidel [2004] OL 143/13.

19 Case T-5/02 Tetra Laval BV v. Commission [2002] ECR. 1I-04381, [2003] OL C19/34.

' Case C-12/03 P Komisija v Tetra Laval BV [2005] ECR 1-00987, [2005] OL C82/1.
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http://ec.europa.eu/competition/mergers/studies_reports/effects_mergers_involving_differentiated_
http://www.berr.gov.uk/files/file14774.pdf

quently, the current dissertation is likely to be useful both for the legal regula-
tion of non-horizontal concentrations and will contribute to the formation of
doctrine on this issue.

So far the Competition Council of the Republic of Lithuania has not
prohibited a single non-horizontal concentration, even though monopolization
of the Lithuanian market is clearly visible. This indicates to the lack of atten-
tion on the legal evaluation of non-horizontal concentrations. These problems
can be clearly seen from the notorious establishment of the national investor
LEO. In this case three vertical concentrations have been created by the trans-
fer of the shares of the companies of “Lietuvos Energija” (en. Lithuanian En-
ergy), “Ryty skirstomieji tinklai” (en. Eastern Distribution Networks”) and
“Vakary skirstomieji tinklai”(en. Western Distribution Networks). Although by
now it was decided to dissolve the merged undertaking, it is likely that the
resulting legal issues concerning asset allocation would take quite some time
to be resolved. The problems of legal evaluation of non-horizontal concentra-
tions arise because of absence of precise research methodology which would
entitle the competition institutions to assess and verify the consequences of
non-horizontal concentrations as well as to identify the conditions when the
concentration would be prohibited. This doctoral dissertation would contribute
to the development of the methodology of assessing the effect on competition
of non-horizontal concentrations.

Although the Competition Council of the Republic of Lithuania declares
that it investigates concentrations concluded in Lithuania in accordance with
the practice of the ECJ and CFI, the results of this paper demonstrate certain
inconsistencies between the two. For example, the Competition Council does
not investigate de facto concentrations, whereas the Commission does. In order
to preserve effective competition in the European Community and to ensure
uniform legal practice concerning non-horizontal concentrations in all EU
member states, including Lithuania, it is necessary to be familiar with the spe-
cific features relating to the concentrations, to understand their distinction from
other concentrations, and to seek ways to improve regulation in this area.

The aim of this dissertation was to analyze legal regulation of concent-
rations under EC and Lithuanian law and the practice of its application, in
order to identify the peculiarities and problematic issues of legal regulation of
non-horizontal concentrations as well as to suggest ways to improve it. For
this purpose, the dissertation sought to address the following issues:

1. To identify the specific features of non-horizontal concentrations,

the purpose of their legal regulation in the European Communities
and in Lithuania and to compare them.



2. To analyze whether the current legal test for assessment of concen-
trations is appropriate for the assessment of non-horizontal concen-
trations.

3. To disclose the problematic nature of determining which transac-
tions should be considered as concentrations under EC and Lithua-
nian law.

4. To analyze the problematic issues of establishing the competitive
harm of non-horizontal concentrations, their types and the circum-
stances of their formation as well as the impact of merger-specific
efficiencies on its assessment.

5. To identify the problems of determining causation between a con-
centration and its negative consequences.

6. To disclose the impact of EC regulation of concentrations on the
operating conditions of undertakings in small Member States.

Methodology

For this research a number of theoretical and empirical research meth-
ods were used: logical, linguistic, comparative, comparative historical, teleo-
logical and systemic analysis.

The logical research method helped to determine the adequacy of the
current test of appraisal for non-horizontal concentrations.

The linguistic research method entitled to disclose the concept of the
test of appraisal of concentrations and its content.

The comparative method was employed to determine the similarities
and differences between the purposes of regulation under EC and Lithuanian
competition law, the similarities and differences of the tests of appraisal of
concentrations.

The comparative historical research method entitled to establish the
variable nature of the purposes of regulating competition in the European
Community and the changes to the test of concentration assessment.

The teleological research method assisted in determining the object with
regard to which the positive and negative consequences of concentrations are
to be assessed.

The method of systemic analysis assisted in determining the relationship
between the legal norms regulating concentrations and other norms of compe-
tition law, the possible impact of EC concentration regulation policy on the
operating conditions of undertakings in small member states, to make conclu-
sions and to propose suggestions on how to improve legal regulation.

The theoretical conclusions were made on the basis of the use of the
method of empirical document and case law analysis. For this purpose the
study included the analysis of a number of relevant legislative acts regulating
concentrations in the European Community and in Lithuania, decisions of the



Community courts and the European Commission as well as the findings of the
Lithuanian Competition Council.

Prior research studies on non-horizontal concentrations

This dissertation constitutes the first systematic research study which
focuses solely on the specific features of legal regulation of non-horizontal
concentrations and the problems of their application, and suggests the ways to
improve it.

Assessment of concentrations is a topic which has attracted quite a
number of research studies in the European Communities and other states.
However, the larger proportion of such studies focuses on the economic as-
pects of concentrations.'* So far the majority of legal studies have focused on
horizontal concentrations'® or the procedural aspects of their assessment.'* A
number of studies have been made on vertical concentrations.'> So far con-
glomerate concentrations have attracted only superficial analysis. A possible
reason for this lack of attention was the prevailing conviction that horizontal
concentrations constituted a more significant impediment to effective competi-
tion than conglomerate or vertical concentrations. This approach is currently
changing. An increasing number of economists and lawyers conclude that non-
horizontal concentrations also pose significant impediments to effective com-
petition.'®

It is further necessary to emphasize that majority of available studies on
concentrations have been conducted at the time when concentrations were
governed by the Council Regulation 4064/89 of 21 December 1989 on the
control of concentrations between undertakings. This regulation provided that
concentrations should be assessed on the basis of the test of dominance. This
test was abandoned in 2004, when the Council adopted a new Regulation No.

12 Bishop S., Lofaro A., Rosati F., Young J., The Efficiency-Enhancing Effects of Non-Horizontal
Mergers, report (Luxembourg: Office for Official Publications of the European Communities,
2005); Epstein R.J., Rubinfeld D.L., Effects of Mergers Involving Differentiated Products, Techni-
cal Report COMP/B1/2003/07 [2004], < http://ec. europa.eu/com petition/ mergers/ stud-
ies_reports/effects_mergers_involving_differentiated_products.pdf>; Nalebuff B., “Bundling,
Tying and Portfolio Effects”, [2003] DTI Economics Paper Nol,
<http://www.berr.gov.uk/files/file 14774.pdf >; Hildebrand D., The Role of Economic Analysis in
the EC Competition Rules, (Kluwer Law International, 2002).

1 Cook C.J., Kerse C.S., E.C. Merger Control, 3rd ed., (London: Sweet & Maxwell, 2000).

!4 Kekelekis M., The EC Merger Control Regulation: Rights of Defense, A Critical Analysis of DG
COMP Practice and Community Courts ‘ Jurisprudence, (The Netherlands: Kluwer Law, 2006).

'3 Nouel L., Competition Assessment of Vertical Mergers and Vertical Agreements in The New
Economy, [2001] <http://ec.europa.eu/enterprise/library/lib-competition/doc/merger _ agree-
ment_summary.pdf >.

!¢ Church J., “The Impact of Vertical and Conglomerate Mergers on Competition,” [2004] final
report, <http://ec.europa.eu/competition/mergers/ studies_reports/merger_impact.pdf >; Lindsay
A., The EC Merger Regulation: Substantive Issues, 2nd ed., (London: Sweet & Maxwell, 2006).



139/2004 of 20 January 2004 on the control of concentrations between under-
takings, which provided for a test of significant impediment to effective com-
petition (“SIEC”). So far the author of this dissertation did not manage to find
a study which would present a systemic analysis of the application of this test
in relation to non-horizontal concentrations. The reason for that could be a
relatively narrow timeframe after the entry into force of the new regulation.

In Lithuania the issue of concentrations has been addressed only in one
research study — the doctoral dissertation of Lauras Butkevicius “Joint ventures
under the EC system of concentrations control”. This dissertation has analyzed
legal regulation of joint venture as a form of concentration under Article 3(4)
of the Council Regulation No. 139/2004 of 20 January 2004 on the control of
concentrations between undertakings.

Key issues addressed in this dissertation

In case of non-horizontal concentrations the undertakings involved are
vertically or otherwise related or acting in adjacent or completely distinct mar-
kets. Therefore, such concentrations do not directly impede competition and
can have either positive or negative impact on it. They need to be regulated
due to their possible negative effect on competition; however, regulation needs
to be wary not to undermine the intention of the relevant undertakings to imp-
rove their business efficiencies.

In practice, the Commission focuses exclusively on concentrations where
the relevant undertakings act in adjacent and closely related markets. This
restriction is not reasonable. There is nothing that can preclude leveraging
market power from one market into the second, for example, by eliminating
competitors as a result of predatory pricing, also by undertakings acting in
markets which are not adjacent or closely related. The number of concentra-
tions, carried out by undertakings engaged in unrelated markets, is not smaller
than those in adjacent or closely related markets. The damaging effect of such
concentrations on competition is no less significant than the damage which
occurs as a result of other types of concentrations.

The European Community regulation of concentrations has a number of
objectives: to enhance the common market, to maintain effective competition,
other social purposes'’ or sometimes encouragement of EU “national champi-
ons*, etc.'® Their significance is subject to change. It is likely that the changes

7 EC Treaty (1992 02 07), [1992] OL C224/1, EC treaty as amended by the Amsterdam Treaty
(1997 10 02), [1997] OL C340/1 and subsequent amendments; consolidated text of the EC Treaty
[2006] OL C 321E/1.

% Slot P.J., ,,A View From The Mountain: 40 years of Developments in EC Competition Law,
[2004] 41 C.M.L. Rev. 443, pp.445-446; Case IV/M.315 Mannesmann /Valourec/Ilva [1994] OL L
102/15; Case IV/IM.053 Aérospatiale-Alenia/de Havilland, [1991] OL L 334/42; Case IV/M.877
Boeing/McDonnell Douglas (MDD) [1997] OL L336/16; Case COMP/M.2220 General Elec-

10



reflected by the EU Treaty and Concentration regulations occur as a result of
the changes of political and economical conditions in the EU. However, it
needs to be emphasized that in practice the European Commission‘s priorities
of regulation differ from those of the EC legislation. Further, the objectives are
not pursued consistently. On most occasions practical implementation of the
objectives defined by the EC legislation depends on the composition of the
European Commission and its approach to market regulation. A change of
approach to market regulation might be observed even in the decisions of the
Commission of the same composition. It can change every year. This reduces
the clarity and legitimacy of competition regulation. The Commission should
be consistent implementing the goals of legal regulation of competition and
duly take into account the nature of the EC and its other goals.

Although there is no consensus on which objective of regulation is the
most important, in view of the change of the objective ‘to establish a single
market’ to that of ‘to strengthen the single market’, it is possible to conclude
that the objective to maintain effective competition in the market gains in im-
portance, because it constitutes one of the major means to strengthen the single
market. The goal to maintain effective competition should be considered in the
light of the criterion of total welfare. One should take into consideration the
efficiency of undertakings in the same manner as consumer surplus and other
social issues. The purpose to achieve common welfare is not necessarily com-
patible with the satisfaction of the direct consumer interests, which are to have
the wider possible range of choice of goods or services for the lowest possible
price. The goal to ensure employment, encourage social progress and envi-
ronmental protection might have a contrary result on the consumer interests.
This results in particular importance of the role of the Commission and the EC
courts for the regulation of competition and concentrations, since the way they
interpret and apply law determines the meaning and interconnection of sepa-
rate objectives of legal regulation.

The textual analysis of the test of significant impediment to effective
competition (“SIEC”), the test of “dominance” of the European Community as
well as the test of “substantial lessening of competition” (“SLC”) of the United
States and comparative analysis of the practice of their application leads to a
conclusion that the SIEC test is more suitable for the control of concentrations
than the “dominance” test and can be applied to assess all kinds of competitive
harm like the SLC test without reducing the significance of prior practice of
their application.

However, the introduction of the SIEC test has resulted in three rules of
concentration assessment in the EU. The SLC test is applied in the United
Kingdom; the majority of member states apply the dominance test, whereas the

tric/Honeywell [2004] OL L 48/1.
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SIEC test is applied by the European Community. This variation hardly facili-
tates harmonization of competition law in the European Union; therefore the
Commission expects that the member states will accordingly adjust their na-
tional law. It seems that the Lithuanian rule has also been amended with the
intention to adjust national regulation to that of the EC. It is regrettable though
that this has not been done properly.

There are clear differences between the SIEL test and that of the
amended rule of the Law on Competition of the Republic of Lithuania. Under
the first part of the test,' any concentration would be precluded, if it leads to
the establishment or strengthening of the dominant position. The impact of the
dominant position on competition is not important. The result of the applica-
tion of this part of the test would depend only on the market power of the un-
dertaking which would be determined on the basis of product or geographic
market, the market share of the undertaking, its actual or potential competitors,
etc. Yet the determination of the positions of the undertakings in the market is
one of the weakest links of assessment conducted by the Competition Council
of the Republic of Lithuania. For example, in one of its decisions it is argued
that the members of the concentration are “the biggest members of the relevant
markets”, “all others are significantly smaller”.”” However, the reasoning does
not address the market size, the market position of the members of the concen-
tration, the position of actual or potential competitors in the market. The Com-
petition Council concedes in that decision that it is not capable of carrying out
a complete investigation “due to lack of transparency of the market structure,
since it is impossible to clearly identify the market participants and competi-
tors®“. If the assessment were done only under the second part of the test this
would be similar to that under the SIEL test of the EC.

Similarly to the EC regulation of concentrations, under the Competition
law of the Republic of Lithuania, concentration occurs when the undertakings
are merged or one of them gains control over another. However, this rule is
applied differently by the Competition Council of the Republic of Lithuania
and by the European Commission. In contrast to the EC law, a merger of un-
dertakings is accepted as a concentration, if the merger occurs de jure. The
author did not manage to find examples of Council’s decisions where it would

! According the Law on Competition of the Republic of Lithuania concentration would be prohib-
ited “if concentration leads to establishment or strengthening of the dominant position or signifi-
cantly impede competition in relevant market”// Law on competition of Republic of Lithuania, Nr.
VIII-1099, Zin., 1999, Nr. 30-856, Article 14, (1)(3).

» Competition Council of the Republic of Lithuania prohibited only one concentration: decision of
19/07/2007 No. 1S-89 The refuse to give permission to implement concentration for UAB ,,Siauliy
plentas“, UAB ,,Alksta* and AB ,,Kauno tiltai* establishing the AB ,,Kauno tiltai* TUB Consor-
tium ,, Tiltra.*

12



assess a de facto merger,”’ even though a number of expressions in several of
the Council’s decisions clearly indicate to their occurrence.” Since the Com-
petition Council does not assess de facto merger, it can not be excluded that
different standards would apply to assessment of conduct of undertakings with
equal market power (i.e. with equal turnover). In case “each of the undertak-
ings concerned achieves more than two thirds of its aggregate Community-
wide turnover within one Member State”, 2 the concentration may be assessed
by the Competition Council of the Republic of Lithuania. Otherwise the trans-
action would fall under the jurisdiction of the European Commission. In the
former case the concentration would be held to be compatible with the com-
mon market, because the decision would be made by the Competition Council
of the Republic of Lithuania, which would not investigate whether a de facto
merger occurs. In the latter case the concentration is likely to be prohibited,
since the assessing institution would be the European Commission. Thus, the
differing practice may create different competition environment for the under-
takings of the same size.

Undertakings may significantly impede effective competition by unilat-
eral action, if as a result of a non-horizontal concentration they eliminate com-
petition restrictions and obtain both the incentive and ability to engage in up-
stream or downstream markets foreclosure, to leverage its already held or in-
creased market power from one market into another, to use sensitive informa-
tion against the competitors.

As aresult of a concentration the goods of competitors may become less
substitutable due to their worse quality, higher price, elimination of competi-
tors and market entry restrictions. This may lead to an increased market power
of the undertakings concerned. The concentration may entitle the competitors
to coordinate their conduct. As a result, other competitors might be weakened
or eliminated from the market; the consumers would suffer from reduced
sources of supply, lower quality of goods or higher prices. Assessing non-
horizontal concentrations it is necessary to take into account the increased
efficiency of the undertakings concerned. Assuming that consequences of con-
centrations may be estimated as positive or negative the final decision has to
determine whether the concentration has a positive impact on total welfare and
therefore is compatible with the common market, or significantly impedes
competition and therefore is incompatible with the common market.

Definition of a relevant market is an important element for the legal as-

2! De facto mergers do not change legal status of participants. Only activity of legally independent
undertakings is consolidated.

2 Decision Competition Council of the Republic of Lithuania of 19/07/2007 No. 1S-89 The refuse
to give permission to implement concentration for UAB ,Siauliy plentas“, UAB ,,Alksta“ and AB
,»Kauno tiltai* establishing the AB ,,Kauno tiltai* TUB Consortium ,, Tiltra.“

3 Council regulation of 2004 January 20 No. 139/2004 On the control of concentrations between
undertakings [2004] OL L 24/11, Article 3.
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sessment of concentrations. The earlier decisions cannot be used as precedents
for the definition of the market. Relevant markets are defined precisely only in
case of necessity. The relevant market consists of a relevant product market
and a relevant geographic market, and is defined in the light of the possible
trends of market development, substitution of supply and demand. Defining
the relevant product market, the Commission takes into account the supply
substitutability only when its effect on competition is similar to those resulting
from demand substitutability.** Inadequate assessment of the substitutability of
supply may determine a narrower definition of the product market. As a result,
the concentration, which would not cause a significant impediment on effec-
tive competition, might be held to be incompatible with the common market.
Supply substitutability should be taken into account every time the product
market is defined.

Determining substitution of supply and demand, the Community courts
take into consideration the product prices, their physical qualities, nature of
use etc., whereas the Commission pays a lot of attention to the “small but sig-
nificant and non-transitory increase in price” test. It is not simple to apply this
test. The buyer may not notice the increase of price from 5 to 10 percent or an
incorrect determination of the initial product price might lead to an incorrect
estimation of concentration due to the “cellophane fallacy”.*®

If the participants of non-horizontal concentrations would not have sig-
nificant market power at least in one of the markets, they would not have the
ability to significantly impede competition in the market. The market power of
the undertakings concerned depends on their market share, purchasing power,
market structure, current and potential competitors, the customer’s countervail-
ing buying power, etc. The ordinary market power types are individual and
collective dominance. In order to determine a collective dominance the collu-
sion has to be viable. The viability depends on market transparency, retaliatory
mechanism of rivalry and power to resist the pressure of rivals and buyers.*®

Potential competition exists if it is either likely that a sufficient number
of new competitors from other product markets or geographic markets could
enter the relevant product market in case the merged entity raises its prices to a

2 Commission Notice on the definition of the relevant market for the purposes of Community
competition law, OJ C 372, 9 December 1997.

A monopolist will set prices at the point where consumers are just on the margin of switching to
some other product or of dropping out of the market altogether. That means that the appearance of
substitutes at prevailing prices does not necessarily mean that they should be included in the same
market. This observation has come to be known as the “cellophane fallacy” after a famous US
anti-trust case against Du Pont. (United States v. El du Pont de Nemours & Co, 351 U.S. 377
(1956); Du Pont argued that cellophane was not a separate market, since at prevailing prices there
appeared to be a high substitutability of demand between cellophane and aluminium foil, wax
paper and polyethylene.

% Case T-342/99 Airtours plc v Commission [2002] ECR 11-02585, para. 62.
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supra-competitive level or if it is likely that rivals already present in the rele-
vant market would raise their production outputs.>’ The potential competition
would be effective if new competitors would enter the market or current rivals
would raise their production outputs and sales sufficiently and timely. The
entry of new competitors depends on the entry barriers. The Commission‘s
approach to the entry barriers is very broad and is similar to that of the Harvard
school, because both approaches accept as entry barriers the market share dif-
ferences between the old undertaking and a new one, as well as the structure of
the market, the necessary investments or the activity of the undertaking already
present in the market.

The effects of concentrations on competition are assessed in principle
on the same criteria both by the European Commission and the Competition
Council of the Republic of Lithuania. They include determination of the rele-
vant product market and geographical market, the relevant market structure,
the market position and market power of the undertaking concerned, potential
competition and purchasing power of the undertaking concerned as well as
countervailing buyer power. Nevertheless, the decisions of the Council are not
clearly substantiated by the evidence, they generally include only statements
formulated as conclusions, and the reasoning for the conclusions is unclear.
Certain conditions are not fully assessed. For example, when assessing the
potential competition, only the probability of the entry of new competitors is
taken into account, which is determined largely on the basis of the analysis of
entry barriers. It is not assessed whether the entry into the market would be
profitable for the potential competitors, whether the new-comer would have or
will have in the future a sufficient limiting power on the undertaking con-
cerned and whether the entry would be timely.

Contrary to horizontal concentrations, non-horizontal concentrations do
not directly restrict competition in the market, because their participants are
not direct competitors. As a result it is difficult to assess the impact of such
concentrations on the relevant product price, quality or supply. It is even more
difficult to determine causation between the leveraging of market power and
its impact on competition in relevant market. The impact of leveraging is felt
in the market “only after a certain time“.”® Therefore it differs from the situa-
tion where the concentration directly and immediately changes the conditions
on the market.”” The ECJ has emphasized® that the analysis of a conglomer-
ate type of concentration is a prospective in which “the consideration of a

" Europe Commission, XX7 Report on competition policy, 1991, (Luxembourg: Office for Official
Publications of the European Communities, 1992), appendix III.

* Case T-5/02 Tetra Laval BV v. Commission [2002] ECR. 11-04381, [2003] OL C19/34, para.
154.

> Ibid.

30 Case C-12/03 P Commission v Tetra Laval BV [2005] ECR 1-00987, [2005] OL C82/1.
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lengthy period of time” is involved, and where “chains of cause and effect are
dimly discernible, uncertain and difficult to establish”.”!

The assessment needs to take into consideration conduct of the merged
entities, the reaction of buyers and rivals to its behavior and other circum-
stances. It is also impossible to identify definitely whether the undertaking will
certainly leverage its power from one market to another and thus will cause
long term damage on competition. This is the reason why a conglomerate
merger’s negative impact on competition has to be proved by persuasive evi-
dence.

EU law also accepts defense of acquisition of a failing company. How-
ever, the requirements on the acquisition of a failing company are stricter than
those which are applied for the determination of causation. For the purpose of
establishing causation between the concentration and its consequences it is
sufficient to establish that the market circumstances after the concentration are
not worse than they would have been had the concentration not occurred.
However, when the failing company defense is involved, it needs to be addi-
tionally proved that absent the acquisition, the assets of the failing undertaking
would exit the relevant market or would pass on to acquirer. If that is not es-
tablished, such concentration would not be cleared, even in the absence of
causation. It seems that the Commission would justify the acquisition of the
loss generating division of the undertaking only if a contrary decision could
cause bankruptcy the whole undertaking concerned.

EC legislation does not include special legal rules on regulation of con-
centrations occurring in small EU member states. The same conditions apply
to all undertakings. Concentrations of undertakings with equal turnover are
more likely to be precluded in small member states than in the larger ones,
because the likelihood of a dominant position or gain of market power is
higher in the small member states. Disregard of the geographic market in con-
centrations assessment could lead to their discriminatory treatment and lessen
the competitiveness of the undertakings operating in small member states.

Conclusions

The research has resulted in the following main conclusions:

1. Non-horizontal concentrations can be distinguished from the other types of
concentrations on the basis of their participants, who are either operating in
upstream or downstream markets (vertical concentrations) or markets which
are not related either horizontally or vertically (conglomerate concentration).
The undertakings engaged in several markets, which are not necessarily adja-
cent or closely related, may cover losses in one market by profits generated in

3 Ibid., para. 44.
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another market and thus reduce product prices in that market in order to drive
out smaller competitors. Accordingly, it is not appropriate for the European
Commission to focus exclusively on conglomerate concentrations which occur
in adjacent or closely related markets.

2. The objectives of control of non-horizontal concentrations do not signifi-
cantly differ from those of control of other types of concentrations and the
objectives of EC competition law in general. Control of concentrations should
be undertaken with due and coherent regard to its objectives, in the light of the
origin of the EC, the variety of objectives of regulation and their develop-
ments. After the creation of the common market, the objectives of control have
shifted to the strengthening of the single market. This leads to the increasing
significance of maintaining effective competition, which should be assessed in
view of the criterion of total welfare. Both in Lithuania and in the European
Community the concentrations are controlled in consideration of a number of
objectives. But under Lithuanian law on competition a particular emphasis is
placed on the objective to maintain fair competition, which is maintained en-
suring total welfare. Social relations regulated by the Competition Law are
wider than those that it defines to pursue. The law seeks to preserve fair com-
petition, whereas the legal norms preclude both unfair competition and possi-
ble restraint of competition.

3. After the regulation No. 139/2004 the “dominance” test was amended with a
test of “significant impairment on effective competition”. This test is suitable
for the assessment of non-horizontal concentrations, and it entitles to maintain
the importance of previous practice and their continuity. The co-existence of
three tests of concentrations assessment (the dominance and significant lessen-
ing of competition tests and the significant impediment to effective competi-
tion test) in EU hardly facilitate the harmonization of member states’ law.
Although Lithuania took into consideration the amended EC test and intro-
duced relevant amendments to its Competition Law, those amendments did not
correctly reflect the SIEL test as they entitle prohibiting a concentration for the
sole reason that it creates a dominant position, even though it does not signifi-
cantly impede competition.

4. A non- horizontal concentration may occur either by the merger of undertak-
ings, or when one undertaking gains control over another. The undertakings
and persons concerned have to be independent from each other, i.e. they need
to be capable to adopt independent decisions on strategic business issues. The
gain of control in mergers can be acquired de jure and de facto. In practice, the
Competition Council of the Republic of Lithuania does not assess de facto
mergers. Therefore a situation is possible when the undertakings of equal mar-
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ket share would be assessed differently depending on the assessing entity (ei-
ther the Competition Council of the Republic of Lithuania or the European
Commission). The element of control is assessed similarly both in the practice
of the European Commission and of the Competition Council. For the purpose
of assessing this element more focus is put on the qualitative, not quantitative
factors, taking into account both the questions of law and fact. It is considered
that concentration occurs not only when control is acquired, but also when
there is a change in the quality of control: the joint control becomes sole or
vice versa, etc. In addition to that there have to be lasting structural changes of
control.

5. Under both EU and Lithuanian law on competition assessing the impact of
the non-horizontal concentrations, it is considered whether an undertaking
concerned will have the incentive and ability to engage in upstream or down-
stream foreclosure, to increase market power and to leverage its position from
one market into another, thus eliminating competitors as a result of developing
its business in the direction which is most economically rational to undertak-
ings concerned, due to already held or acquired market power, market trans-
parency or acquired business sensitive information and anticompetitive agree-
ments. In the light of the fact that the improved efficiencies resulting from the
concentration may be estimated as both positive and negative, the impact the
concentration has on the consumer and on the competition should be assessed
with regard to impact on competition in general. It is necessary to take into
account verifiable efficiencies, which occur immediately after the implementa-
tion of the concentration. The Commission generally takes into consideration
only efficiencies which result in consumer benefits. This approach is not rea-
sonable, since the objective of EC legal regulation is not solely the consumers’
protection; it is also protection of competition and other social goals. In the
practice of the Competition Council the increasing efficiencies are not con-
ceived of as benefiting either the consumer or competition, but they are often
treated as evidence of negative consequences, even though this conclusion is
frequently unsubstantiated.

6. Determination of a relevant market is an important element of the assess-
ment of concentrations. However, its determination differs from the determina-
tion of relevant market under Article 82 of the EC Treaty, because for the pur-
poses of concentration the structural market changes occurring in the future are
more significant. Determining the relevant product market, the Commission
underemphasizes the significance of the substitutability of supply, since it
takes it into consideration only when it is equivalent to the substitutability of
demand. This may determine a narrower definition of a product market and
result in prohibition of a concentration which does not significantly impede
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effective competition. Therefore the substitutability of supply should to be
accounted for the purpose of the definition of a product market. The test of
“small but significant and non-transitory increase in price” is not always ap-
propriate for the determination of the product market. This is the case when the
goods are cheap, because the increase of price from 5 to 10 per cent may re-
main unnoticed by the buyer. The assessment may similarly be incorrect as a
result of the “cellophane fallacy”.

7. The undertakings involved in a non-horizontal concentration would not be
capable of instigating negative consequences on the market and thus signifi-
cantly impede effective competition, if they did not have significant power in
one of the markets. The market power is largely restrained by the potential
competition. The conduct of the undertakings concerned would be restrained if
it is likely that new rivals would enter the market, or if the current rivals would
increase the product output and that would be sufficiently and timely. The
entry of new competitors depends on the entry barriers. The Commission‘s
approach to the entry barriers is similar to that of the Harvard school, because
both approaches accept as entry barriers the market share differences between
the incumbents and the potential entrants, as well as the specific structure of
the market, the necessary investments or the activity of current incumbents.

8. The same consequences of non-horizontal concentrations are taken into
account both in the practice of the Competition Council of the Republic of
Lithuania and the European Commission. The difference lies only in the extent
of analysis of factual circumstances. The assessment of this issue by the Com-
petition Council usually is restricted to statements, which do not include rea-
soning. Consideration is given only to the likelihood of potential entrants and
the likelihood that the incumbent rivals would increase their sales or produc-
tion, however, the issue of their operation capacity, sufficiency and timeliness
is not assessed. Such assessment is not transparent and adequate.

9. It is difficult to establish causation between vertical or conglomerate
concentration and the possible harmful effect on competition, because those
consequences of market foreclosure or leverage are emerge in another market
not in the near future, but “only after a certain time”. The test to justify the
acquisition of a failing undertaking is stricter than the one for causation. The
Commission would justify the acquisition of the failing part of the firm only if
its maintenance would threaten the viability of the whole undertaking. Such
standard is too strict. There should be justification for the acquisition of the
failing division of the undertaking if absent the acquisition the assets of the
division would exit the relevant market in the near future if not sold, and the
undertaking concerned has made an unsuccessful good-faith effort to elicit
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reasonable alternative offers of acquisition of the assets of the failing division.
The assessment of acquisition of a failing undertaking or its division should
take into account the economical and social benefits of that acquisition for the
society.

10. Equal treatment of undertakings which operate in national geographic mar-
kets of different size Member States may result in both their discrimination
and impede the economical development of small Member States. In order to
diminish differing consequences of appraisal, in its analysis the Commission
should not be limited to the assessment of an impact on consumer welfare; it
should take into consideration the interest of total welfare. By suggesting the
undertakings to merge with the undertakings of other Member States, the
Commission does not take into consideration the consequences of the transfer
of merged entity’s governing body or production plants from a small country
to larger one. Such assessment requires information which is not easily obtain-
able and therefore may be both incomplete and unreliable. Therefore the
Commission should not suggest formation of cross-border mergers. It is likely
that the differences of assessment would be eliminated if the relevant geo-
graphic market consisted of the territory of the whole EU. Narrower geo-
graphic market is determined by the entry barriers; therefore the attention
should focus on their elimination. Until the day the entry barriers remain, in
order to ensure the development of undertakings operating in small Member
States the national geographic market should be defined only if this decision is
sufficiently grounded.

In this light, the following suggestions are made:

1. The European Commission and the courts should equally assess all
conglomerate concentrations, if undertakings concerned jointly or
separately control 25 per cent of market share.

2. The effectiveness of competition should be considered by the Euro-
pean Commission and the courts on the basis of the criterion of total
welfare.

3. The Competition Council of the Republic of Lithuania should carry
out assessments of de facto mergers.

4. The European Commission and the Competition Council of the Re-
public of Lithuania should take into consideration both the positive
and negative effects on competition which occur as a result of a con-
centration. Only the efficiencies which are merger-specific and which
may be verified should be taken into account. The Competition Coun-
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10.

cil should not treat increased efficiencies resulting from the concen-
tration as evidence of the negative consequences on competition.
Determining the relevant product market the Commission should al-
ways take into consideration both the supply and demand substitution.
In order to avoid the “cellophane fallacy”, it is necessary to adjust the
test of “small but significant and non-transitory price increase” so that
the effect of the increase of price from 5 to 10 per cent on the conduct
of buyers and sellers would be analyzed only if the prices of substi-
tute goods correspond to those which would be under the circum-
stances of effective competition. In view of the problems of applica-
tion of the test of “small but significant and non-transitory price in-
crease” it is suggested to determine the relevant market on the basis
of the “critical loss test”.

The Competition Council of the Republic of Lithuania should sub-
stantiate its concentration assessment with a detailed analysis of fac-
tual circumstances and explain the reasons of its assessment. Assess-
ing the potential competition it should not restrict itself to taking into
consideration the likelihood of potential entrants or the likelihood that
the incumbent rivals would increase their production output. It should
also consider whether new entrants would have enough capacity and
whether their entry would be sufficient and timely in order to con-
strain the behavior of the current incumbents.

A person or an undertaking should be allowed to acquire a failing di-
vision of another undertaking if absent the acquisition the assets of
the division would exit the relevant market in the near future, and the
undertaking concerned has made an unsuccessful good-faith effort to
elicit reasonable alternative offers of acquisition of the assets of the
failing division. The assessment of the acquisition of a failing under-
taking or its division should take into account the economic and social
benefits of that acquisition for the society.

In order to diminish the differences of assessment of undertakings
which operated in the Member States of different sizes, the Commis-
sion needs to take into consideration the total welfare of a relevant
state. It should refrain from making suggestions to carry out cross-
border mergers and to compare them with a concentration referred.
With regard to the 10™ conclusion, in order to eliminate the differ-
ences of assessment between the undertakings operating in the Mem-
ber States of different sizes the main focus should be on the elimina-
tion of entry barriers. Until the entry barriers are not eliminated na-
tional geographic market should be defined only if this decision is
sufficiently grounded.
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Suggestions for the legislator of the Republic of Lithuania:

22

1. to express more precisely the objectives of the Law on Competition of
the Republic of Lithuania, i.e. to amend Article 1 paragraph 1 of the Law
by restating it as follows: “the purpose of this law is to regulate the con-
duct of undertakings which impedes competition and to protect freedom of
fair competition in the Republic of Lithuania.
2. to express more precisely the rule of concentration assessment, i.e. to
amend items 2 and 3 of paragraph 1 of the Article 14 restating them as
follows:
“1.having completed the examination of the notification, the Compe-
tition Council shall take one of the following decisions:
DI[...]
2) to permit the implementation of the concentration attaching to its
decision conditions and obligations intended to ensure that competi-
tion in a relevant market is not significantly impeded, in particular if
the concentration would result in a creation or strengthening of a
dominant position of the undertaking concerned or the controlling

persons.
3) to refuse to grant a permission to implement a concentration by

imposing obligations on undertakings or controlling persons concer-
ned to restore the previous situation, except the certain conduct which
had been permitted by the Competition Council in accordance with
paragraph 3 of Article 12 or which eliminates the consequences of
concentration, including obligations to sell the undertaking or a part
of it, assets of undertakings or part thereof, shares or part thereof, to
cancel or modify contracts, as well as to establish the terms and con-
ditions for the fulfilment of the above obligations, where it would si-
gnificantly impede effective competition, particularly if the concent-
ration would establish or strengthen a dominant position.*
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Anzelika Baneviciené

Nehorizontaliy koncentracijy teisinis reguliavimas pagal europos
bendrijos ir lietuvos respublikos konkurencijos teis¢

Santrauka

Disertacijoje nagrinéjama mokslo problema

Nehorizontalios koncentracijos yra vertikalios ir konglomeratinés. Ver-
tikalios koncentracijos susidaro, jeigu yra jungiami iikio subjektai, veikiantys
skirtinguose prekiy ar paslaugy tiekimo lygmenyse,' o konglomeratinés — jei-
gu jungiami tikio subjektai, kurie tarpusavyje nekonkuruoja ir veikia skirtingo-
se rinkose, kurios néra horizontaliai ar vertikaliai susijusios.’

Ukio subjekty nehorizontalios koncentracijos, kaip ir draudZiami susita-
rimai ar piktnaudziavimas dominuojancia padétimi veikia konkurencijg rinko-
je. Ju vertinimas néra aiskus ir vienareik$mis, nes, pirmiausia, jis priklauso nuo
konkurencija reguliuojandiy institucijy, istatymuy leidéjo ar mokslininky poziti-
rio { konkurencija. Vieny teigimu, iikio subjektai tampa monopolistais dél
efektyvesnés veiklos.® Kiti su tuo nesutinka. Jie konkurencijos egzistavima
laiko biitina valstybés ekonomikos sékmingos plétotés salyga.” Tagiau supras-
dami, kad tobula konkurencija rinkoje neimanoma,> atstovaujantieji Siam po-
zitriui sitilo saugoti veiksminga konkurencija. Veiksminga konkurencija saugo
ir Europos Bendrija.’ Tadiau tai néra vienintelé reguliavimo sritis Europos
Bendrijoje. Ji derinama su kitomis politikos sritimis, tokiomis kaip rinkos in-
tegracija, verslo skatinimas, konkurencingumo didinimas, uzimtumo politika,
vartotojy interesy apsauga ir kt.”

Kita nehorizontaliy koncentracijy vertinimo sudétingumo priezastis yra

2008 m. spalio 10 d. Komisijos Gairés ,,dél nehorizontaliy koncentracijy vertinimo pagal Tarybos
Reglamenta dél koncentracijy tarp tkio subjekty kontrolés jvertinimo,” [2008] OL C265/6, 4
pastraipa.

22008 m. spalio 10 d. Komisijos Gairés ,,dél nehorizontaliy koncentracijy vertinimo pagal Tarybos
Reglamenta dél koncentracijy tarp tikio subjekty kontrolés jvertinimo,* [2008] OL C265/6, 5
pastraipa.

> Whish R., Competition Law, 4th ed., (London: Butterworths, 2001), p. 10.

* Dabbah MM., EC and UK Competition Law, Commentary, cases and materials, (Cambridge
university press, 2004), p. 2.

> Whish R., op. cit., p. 6.

® Europos Bendrijos steigimo sutartis (1992 02 07), [1992] OL C224/1, EB Sutartis pakeista Ams-
terdamo sutartimi (1997 10 02), [1997] OL C340/1 su vélesniais pakeitimais; Europos Bendrijos
steigimo sutarties suvestiné redakcija [2006] OL C 321E/1 (toliau - EB Sutartis), 3 straipsnio 1
dalis g punktas; 2004 m. sausio 20 d. Tarybos reglamentas (EB) Nr. 139/2004 dél koncentracijy
tarp imoniy kontrolés [2004] OL L 24/1. (toliau -Koncentracijy reglamentas 139/2004) 2 straips-
nio 2 ir 3 dalys.

7 7r. i$nasa 6: EB Sutartis, 3 straipsnis.
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nevienareikSmis ir per ilgesnj laikotarpj iSryskéjantis (lyginant su kitomis kon-
centracijy rusimis) ju poveikis veiksmingai konkurencijai. Kuris gali biiti ir
naudingas, ir Zalingas. Reguliuojant nehorizontalias koncentracijas bitina is-
saugoti teigiama koncentracijy itaka konkurencijai ir valstybiy ekonomikai ir
iSvengti neigiamos. Todél, ivertinus nehorizontaliy koncentracijy teigiamus ir
neigiamus padarinius, bitina nustatyti tinkama jy teisini reguliavima, iStirti, ar
naudojama koncentracijy teisinio vertinimo metodika yra tinkama nehorizonta-
lioms koncentracijoms vertinti, ar reikia ja tobulinti ir, jeigu reika, tai kaip.

Nehorizontaliy koncentracijy vykdymas néra retas reiskinys tiek Euro-
pos Bendrijoje, tiek Lietuvos Respublikoje. Todél nehorizontaliy koncentracijy
vykdymo procesa palikus savieigai atsiranda tikimybé, kad iStisos pramonés
Sakos gali biiti perduotos keliy tikio subjekty kontrolei. Tai gali turéti zalinga
poveiki ne tik valstybiy ekonominei raidai, bet ir politinei padéciai.

Vertinimas, ar {vykus nehorizontaliai koncentracijai biity apribota kon-
kurencija rinkoje, i§ pirmo zvilgsnio atrodo nesudétingas. Taciau tai, kad Eu-
ropos Bendrijos teismai neretai panaikina Europos Komisijos sprendimus,
kuriais uzdraudziamos nehorizontalios koncentracijos, rodo, kad ju teisinis
vertinimas néra toks paprastas.

Moksliniy tyrimy, kuriuose biity tirtas nehorizontaliy koncentracijy tei-
sinis reguliavimas, yra palyginti nedaug. Tam galéjo turéti jtakos nepakanka-
mas démesys nehorizontaliy koncentracijy zalingoms pasekméms. Kiek dau-
giau démesio buvo skiriama vertikaliy koncentracijy Zalingoms pasekméms
ivertinti. Ta¢iau konglomeratinés koncentracijos, kurioms jvykus, tikio subjek-
tas galéty vienoje rinkoje turima galia panaudoti kitoje rinkoje, ilga laika ne-
buvo laikomos Zalingomis konkurencijai. Tik pastaraisiais metais vis daugiau
ekonomisty darby atskleidé vienoje rinkoje turimos galios panaudojimo kitoje
rinkoje Zalinguma konkurencijai.® Europos Komisija sprendimu Tetra Laval’
pirma karta nesékmingai sieké uzdrausti konglomerating koncentracija, kuriai
ivykus tkio subjektas galéty vienoje rinkoje turima galia panaudoti kitoje.
Nors Europos Bendrijos pirmosios instancijos teismas Komisijos sprendima
panaikino,'® o Europos Teisingumo teismas EB pirmosios instancijos teismo
sprendima paliko galioti,'' tagiau jie nepaneigé Europos Komisijos teisés uz-

8 Church J., “The Impact of Vertical and Conglomerate Mergers on Competition,” [2004] final
report, <http://ec.europa.eu/competition/mergers/studies_reports/merger_impact.pdf > [aplankyta:
2009-01-10]; Epstein R.J., Rubinfeld D.L., Effects of Mergers Involving Differentiated Products,
Technical Report COMP/B1/2003/07 [2004], <
http://ec.europa.eu/competition/mergers/studies_reports/effects_mergers_involving_differentiated

_ products. pdf> [aplankyta: 2008-01-10]; Nalebuff B., “Bundling, Tying and Portfolio Effects”,
[2003] DTI Economics Paper Nol, <http://www.berr.gov.uk/files/file14774.pdf > [aplankyta
2007-06-14];

%2001 m. spalio 30 d. Komisijos sprendimas COMP/M.2416 Tetra Laval/Sidel [2004] OL L43/13.
122002 m. spalio 22 d. PIT sprendimas T-5/02 Tetra Laval BV v. Komisija [2002] ECR. 11-04381,
[2003] OL C19/34.

12005 m. vasario 15 d. ETT sprendimas C-12/03 P Komisija v Tetra Laval BV [2005] ECR I-
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drausti tokios riiSies koncentracijas. Teismai tik nurodeé, kad vertinant tokios
rusies koncentracijas keliami didesni reikalavimai uz tuos, kurie nustatyti ver-
tinant kitas konentracijy rusis. Kiek vertinimo reikalavimai skiriasi nuo kity
koncentracijy rusiy vertinimo reikalavimy, teismai nepasisaké ir klausima
paliko atvira. Taigi Sis darbas turéty prisidéti ne tik prie $ios rtsies koncentra-
ciju teisinio reguliavimo tobulinimo, bet ir prie doktrinos Siuo klausimu for-
mavimosi.

LR konkurencijos taryba néra uzdraudusi né vienos nehorizontalios
koncentracijos, nors akivaizdziai matomi rinkos monopolizavimo reiskiniai
Lietuvos Respublikoje rodo, kad ji skiria nepakankamai démesio nehorizonta-
liy koncentraciju pasekmiy teisiniam vertinimui. Nehorizontaliy koncentraciju
sudarymo ir vertinimo Lietuvoje problemas taip pat atskleidé placiai pagarsé-
j¢s nacionalinio investuotojo LEO, kuriam perdavus ,Lietuvos energijos®,
Ryty skirstomyjy tinkly ir VST akcijas buvo sudarytos trys vertikalios kon-
centracijos, isteigimas ir jo vertinimas. Klaidos pasekmés jau aiskios — nu-
spresta LEO isformuoti. Taciau teisinés peripetijos dél turto pasidalinimo tike-
tina dar ilgai nepasibaigs. Manytina, kad nehorizontaliy koncentracijy pasek-
miy teisinio vertinimo problemos kyla dél to, kad néra tiksliy tyrimo metody,
kurie leisty konkurencija reguliuojancioms institucijoms nustatyti ir patikrinti
rinkoje atsiradusias pasekmes, ivykus nehorizontaliai koncentracijai, ir nusta-
tyti salygas, kurias jvykdZius koncentracija turéty buiti uzdrausta. Todél Sis
mokslinis darbas turéty prisidéti prie nehorizontaliy koncentracijuy pasekmiy
vertinimo metodikos suformavimo.

Nors LR konkurencijos tarybos teigimu, vertindama Lietuvoje sudaro-
mas koncentracijas, ji remiasi Europos Bendrijos teismy ir Komisijos sprendi-
my praktika, tac¢iau $io mokslinio tyrimo i§vados atskleidzia tam tikry neatiti-
kimy. Pavyzdziui, LR konkurencijos taryba, tikétina, nevertina fikio subjekty
jungimy, susidaranciy de facto. Todél, siekiant iSsaugoti veiksmingg konku-
rencija ne tik Europos Bendrijoje, bet ir uztikrinti nehorizontaliy koncentracijy
vertinimo praktikos suderinamuma ir vienoda konkurencijos ir vartotojy ap-
sauga visose Europos Sajungos valstybése, tarp ju ir Lietuvoje, biitina ne tik
zinoti Lietuvos ir Europos Bendrijos nehorizontaliy koncentracijy vertinimo
ypatumus ar suprasti vertinimo skirtumus, bet ir iSrySkinti nehorizontaliy kon-
centracijy vertinimo tobulinimo galimybes ir kryptis.

Darbo tikslas — iStyrus koncentracijas reguliuojanc¢ias Europos Bendri-
jos ir Lietuvos Respublikos teisés normas bei ju taikymo praktika, nustatyti
nehorizontaliy koncentracijy teisinio reguliavimo ypatumus ir problemas bei
pateikti siilymus teisiniam reguliavimui ir jo taikymui tobulinti.

Tikslui pasiekti keliami Sie uzdaviniai:

00987, [2005] OL C82/1.
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7. Nustatyti nehorizontaliy koncentracijy i$skirtinius pozymius ir kon-
centracijy reguliavimo tikslus Europos Bendrijoje ir Lietuvoje, bei
juos palyginti.

8. Istirti koncentracijy vertinimo taisyklés tinkamuma vertinti nehori-
zontalias koncentracijas atliekant lyginamaja Europos Bendrijos,
JAV ir Lietuvos koncentracijy vertinimo taisykliy analizg.

9. Atskleisti veiky, kurios pripazintinos koncentracijomis pagal Euro-
pos Bendrijos ir Lietuvos Respublikos konkurencijos teisg, nusta-
tymo problematiskuma.

10. Istirti nehorizontaliy koncentracijy zalinguy pasekmiy nustatymo
problematika, juy riisis ir susidarymo salygas, bei koncentracijos dé-
ka sukuriamo efektyvumo jtaka zalos dydziui.

11. Nustatyti priezastinio rySio tarp koncentracijos ir zalingy pasekmiy
nustatymo problemas.

12. Atskleisti Europos Bendrijos koncentracijy reguliavimo politikos
itaka tkio subjekty veikianciy mazose valstybése narése veiklai.

Tyrimo metodika

Atliekant tyrima, buvo pasitelkti jvairQs teoriniai ir empiriniai mokslinio
tyrimo metodai. Tyrimo metu naudoti teoriniai mokslinio tyrimo metodai:
loginis, lingvistinis, lyginimo, lyginamasis istorinis, teleologinis ir sisteminés
analizés.

Pasitelkiant logini tyrimy metoda, nustatytas koncentraciju vertinimo
taisykleés tinkamumas nehorizontalioms koncentracijoms vertinti.

Naudojant lingvistini tyrimy metoda, atskleistas koncentracijy vertinimo
taisyklés turinys, nustatyta veikos, kuri pripazistama koncentracija, samprata.

Pasitelkiant lyginimo tyrimy metoda, nustatyti Europos Bendrijos ir
Lietuvos konkurencijos reguliavimu siekiamy tiksly ir koncentracijy vertinimo
taisykliy panagumai ir skirtumai. Sis metodas padéjo i§skirti priezastinio rysio
nustatymo Europos Bendrijoje ir JAV skirtumus.

Naudojant lyginamaji istorinj tyrimy metoda, atskleistas siekiamy kon-
kurencijos reguliavimo tiksly Europos Bendrijoje kintamumas ir koncentracijy
vertinimo taisyklés pokytis.

Pasitelkiant teleologini tyrimy metoda nustatyta, kieno atzvilgiu turi bu-
ti vertinamos zalingos ir naudingos koncentracijos pasekmés.

Disertacijoje taikytas sisteminés analizés metodas padéjo atskleisti kon-
centracijos ir kity konkurencijos teisés normy tarpusavio rysi, tikéting Europos
Bendrijos koncentracijy reguliavimo politikos itaka tkio subjekty veikianciy
mazose valstybése narése veiklai, padaryti iSvadas ir pateikti sifilymus regulia-
vimui tobulinti.

Teorinéms i§vadoms pagristi pasitelktas empirinis dokumenty ir byly
analizés mokslinio tyrimo metodas. Naudodama §j metoda, autoré tyré jvairius
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Europos Bendrijos ir Lietuvos Respublikos teisés aktus, reglamentuojancius
koncentracijy sudaryma, Bendrijos teismu ir Europos Komisijos sprendimy,
LR konkurencijos tarybos nutarimy praktika.

Darbo mokslinis naujumas

Lietuvos teisés doktrinoje tai pirmas iSsamus kompleksinis tyrimas, at-
skleidziantis nehorizontaliy koncentracijy teisinio vertinimo ypatumus ir ver-
tinimo problematika bei pateikiantis siilymy, kaip biity tikslinga tobulinti
teisinj reglamentavima bei konkurencija reguliuojanciy teisés normy praktini
taikyma Lietuvos Respublikoje ir Europos Bendrijoje.

Europos Bendrijoje ir kitose valstybése tyrimy, susijusiy su koncentraci-
ju problematikos nagrinéjimu, yra palyginti nemazai. Taciau didesné dalis Siy
darby skirta ekonominiams koncentracijy vertinimo aspektams aptarti.'> Tei-
sés pozitriu daugiausia nagrinétos horizontalios koncentracijos" arba kon-
centraciju sudarymo procediriniai aspektai.'* Yra atlikta tyrimuy, kuriuose
nagrinétos vertikalios koncentracijos.”” Ta¢iau konglomeratiniu koncentracijy
vertinimas tyrinétoju darbuose tik fragmentiskas. Tikétina, kad mokslininky
darbuose tam skirta palyginti mazai démesio dél to, kad horizontalios koncent-
racijos laikytos zalingesnémis konkurencijai nei konglomeratinés ar vertika-
lios. Pozitiris 1 nehorizontalias koncentracijas Siuo metu keiciasi. Vis dazniau
ekonomisty ir teisininky darbuose atkreipiamas démesys i nehorizontaliy kon-
centracijy Zalingas pasekmes konkurencijai.'®

Taip pat reikéty pazyméti, kad didzioji dalis moksliniy tyrimy atlikta
tuo metu, kai koncentracijy sudaryma reglamentavo 1989 m. gruodzio 21 d.
Tarybos reglamentas Nr.4064/89 dél koncentracijy tarp ukio subjekty kontro-
lés. 2004 m. Tarybai priémus nauja 2004 m. sausio 20 d. Tarybos reglamenta

12 Bishop S., Lofaro A., Rosati F., Young J., The Efficiency-Enhancing Effects of Non-Horizontal
Mergers, report (Luxembourg: Office for Official Publications of the European Communities,
2005); Epstein R.J., Rubinfeld D.L., Effects of Mergers Involving Differentiated Products, Te-
chnical Report COMP/B1/2003/07 [2004], < http://ec. europa.eu/com petition/ mergers/ stu-
dies_reports/effects mergers_involving_differentiated_products.pdf> [aplankyta: 2008-01-10];
Nalebuff B., “Bundling, Tying and Portfolio Effects”, [2003] DTI Economics Paper Nol,
<http://www.berr.gov.uk/ files/file14774.pdf > [aplankyta 2007-06-14];Hildebrand D., The Role
of Economic Analysis in the EC Competition Rules, (Kluwer Law International, 2002).

3 Cook C.J., Kerse C.S., E.C. Merger Control, 3rd ed., (London: Sweet & Maxwell, 2000).

'* Kekelekis M., The EC Merger Control Regulation: Rights of Defence, A Critical Anglysis of
DG COMP Practice and Community Courts* Jurisprudence, (The Netherlands: Kluwer Law,
2006).

'* Nouel L., Competition Assessment of Vertical Mergers and Vertical Agreements in The New
Economy, [2001] <http://ec.europa.eu/enterprise/library/lib-competition/doc/merger _ agree-
ment_summary.pdf > [aplankyta: 2007-03-18].

'® Church J., “The Impact of Vertical and Conglomerate Mergers on Competition,” [2004] final
report, <http://ec.europa.eu/competition/mergers/ studies_reports/merger_impact.pdf > [aplankyta:
2009-01-10]; Lindsay A., The EC Merger Regulation: Substantive Issues, 2nd ed., (London: Sweet
& Maxwell, 2006).
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(EB) Nr. 139/2004 dél koncentracijy tarp imoniy kontrolés, kuriuo ,,domina-
vimo* koncentracijy vertinimo taisyklé buvo pakeista { ,,Zymaus veiksmingos
konkurencijos apribojimo* taisyklg, sisteminiy tyrimy, kuriuose biity nagriné-
tos nehorizontalios koncentracijos teisés taikymo aspektu, aptikti nepavyko.
Galbtt dél to, kad nuo reglamento pakeitimo pra¢jo palyginti mazai laiko.

Lietuvoje atliktas tik vienas mokslinis tyrimas, kuriame tirtas koncent-
racijy teisinis reguliavimas — Lauro Butkeviciaus daktaro disertacija ,,Jungtiné
veikla Europos Bendrijos koncentraciju kontrolés sistemoje®. Disertacijoje
tirtas jungtinés veiklos, kaip galimos koncentracijos formos, teisinis regulia-
vimas, pagal 2004 m. sausio 20 d. Tarybos reglamento (EB) Nr. 139/2004 dél
koncentracijy tarp imoniy kontrolés 3 straipsnio 4 dalj.

Tyrimo apzZvalga

Vykstant nehorizontalioms koncentracijoms jungiami vertikaliai ar kitaip
susijusiose, gretutinése ar visiSkai nesusijusiose rinkose esantys rinkos daly-
viai, todél tiesiogiai dél to konkurencija rinkoje nesumazéja. Jos gali biti tiek
naudingos, tiek Zalingos konkurencijai. Sios rii§ies koncentracijos dél jy gali-
mo zalingo poveikio konkurencijai turi biiti reguliuoamos, taciau tai daryti
biitina kaip galima atidziau, kad nebiity slopinamas tkio subjekty ketinimas
gerinti savo veiklos efektyvuma. Komisija nepagristai iSskirtini démesi skiria
koncentracijoms, kuriose sandori sudarantys tikio subjektai randasi tik gretuti-
nése ir glaudziai susijusiose rinkose. Vienoje rinkoje turimg galia panaudoti
kitoje, pavyzdziui, pasalinti i§ rinkos konkurentus pasitelkiant grobuoniska
kainodara, galima ir tose rinkose, kurios néra gretutinés ar glaudziai susijusios.
Koncentracijy, kurias sudaro ikio subjektai, esantys nesusijusiose rinkose, yra
ne maZzesnis kiekis nei ty, kuriy dalyviai randasi gretutinése ar glaudziai susi-
jusiose rinkose. Tokiy koncentracijy zala konkurencijai taip pat néra maziau
reik§minga uz Zala, kuri atsiranda iikio subjektams vykdant kity rtsiy koncent-
racijas.

Europos Bendrijoje koncentracijuy reguliavimu siekiama ne vieno, bet
keleto tiksly: vidaus rinkos stiprinimo, veiksmingos konkurencijos i§saugoji-
mo, kity socialiniy tiksly'” ar nacionaliniy lyderiy, gebandiy veiksmingiau
konkuruoti su JAV ar Japonijos iikio subjektais, skatinimo'® ir kita. Jie néra
nuolat vienodai svarbiis. Tikétina, kad poky¢iai, atsispindintys ES Sutartyje ir
Koncentracijy reglamentuose, nulemti ekonomings ir politinés situacijos Euro-

"7 Europos Bendrijos steigimo sutartis (1992 02 07), [1992] OL C224/1, su vélesniais pakeitimais;
Europos Bendrijos steigimo sutarties suvestiné redakcija [2006] OL C 321E/1, 2 ir 3 str

'8 Slot P.J., ,,A View From The Mountain: 40 years of Developments in EC Competition Law,
[2004] 41 C.M.L. Rev. 443, pp.445-446; 1994 m. sausio 31 d. Komisijos sprendimas IV/M.315
Mannesmann /Valourec/Ilva [1994] OL L 102/15; 1991 m. spalio 2 d. Komisijos sprendimas
IV/M.053 Aérospatiale-Alenia/de Havilland, [1991] OL L 334/42; 1997 m. liepos 30 d. Komisijos
sprendimas IV/M.877 Boeing/McDonnell Douglas (MDD) [1997] OL L336/16; 2001 liepos 3 d.
Komisijos sprendimas COMP/M.2220 General Electric/Honeywell [2004] OL L 48/1.
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pos Bendrijoje pokyc¢iy. Taciau taip pat reikty pazymeéti, kad Komisijos tei-
kiami prioritetai vienam ar kitam praktikoje igyvendinamam konkurencijos
reguliavimo tikslui skiriasi nuo EB teisés aktuose pabréziamy tiksly. Tiksly
igyvendinimas néra nuoseklus. Daugeliu atveju praktinis EB teisés aktuose
numatyty tiksly igyvendinimas priklauso nuo konkrecios sudéties Komisijos
pozitirio i rinkos reguliavima. Tam tikrais atvejais netgi tos pacios sudéties
Komisijos pozitris { reguliavima néra pastovus ir nuoseklus. Jis kei¢iasi kiek-
vienais metais. Tai mazina konkurencijos reguliavimo aiSkuma ir teisétuma.
Komisija turéty, atsizvelgdama i EB teisés akty pakeitimus, nuosekliai igyven-
dinti juose numatytus jvairius tikslus ir, atsizvelgdama | EB prigimtj, tinkamai
juos derinti. Nors néra vienos nuomonés, kuris i$ tiksly yra svarbesnis uz kitus
ar jiems nusileidZia, tadiau, atsizvelgiant i tai, kad bendrosios rinkos sukiirimo
tikslas pasikeité | vidaus rinkos stiprinimo tiksla, galima teigti, kad veiksmin-
gos konkurencijos i$saugojimo tikslo svarba didéja, nes veiksmingos konku-
rencijos iSsaugojimas rinkoje yra viena pagrindiniy vidaus rinkos stiprinimo
priemoniy. Veiksmingos konkurencijos iSsaugojimas turéty buti vertinamas
pasitelkiant bendros gerovés vertinimo kriterijy. Turi biiti atsizvelgiama tiek |
iikio subjekty efektyvumo ar vartotojy gerovés, tiek i kitus socialinius klausi-
mus. Bendros gerovés siekimas ne visada suderinamas su vartotojy tiesioginiy
interesy tenkinimu, nes vartotojai suinteresuoti turéti kuo platesni prekiy ar
paslaugy pasirinkima uz kuo mazesng kaina, o uzimtumo didinimas, socialinés
pazangos skatinimas ir auksto lygio aplinkos apsaugos uztikrinimas gali reiksti
prieSinga rezultata vartotojy interesams. D¢l §iy priezasCiy Komisijos ir EB
teismy vaidmuo reguliuojant konkurencija, o kartu ir koncentracijas, yra ypac
reik§mingas, nes nuo jy teisés aiskinimo ir taikymo priklauso ne tik atskiry
tiksly prasmé, bet ir jy tarpusavio suderinamumas.

Europos Bendrijos ,,zymaus veiksmingos konkurencijos apribojimo*
(toliau- SIEC), ir ,,dominavimo* bei JAV ,reikSmingo konkurencijos sumazi-
nimo* (toliau- SLC) taisykliy tekstiné analiz¢ ir jy praktinio taikymo palygini-
mas leidzia daryti iSvada, kad nesumazinus teisinio aiSkumo S/EC taisyklé
leidzia veiksmingiau, negu taikant ,,dominavimo* taisykle, reguliuoti koncent-
racijas ir ja kaip ir SLC taisykle galima taikyti esant bet kokiems Zalos konku-
rencijai atvejams. Taisykléje numatytos koncentracijy vertinimo salygos rei-
kalauja ja taikyti dinamiskai, jvertinant ne tik koncentracijoje dalyvaujanciy
tkio subjekty padéti, bet ir pacia konkurencija rinkoje. Neabejotinai yra pasa-
linti visi ,,dominavimo* taisyklés trilkumai. Panasiai kaip ir SLC, SIEC taisyklé
yra ganétinai lanksti, kad bty pritaikoma visoms galimoms situacijoms. Ji
leidzia jvertinti visy riiSiy koncentracijas, visas atsirandancias zalos rasis.

Atsiradus SIEC taisyklei Siuo metu ES teritorijoje egzistuoja trys verti-
nimo taisyklés. SLC taisykle naudoja Didzioji Britanija, ,,dominavimo* taisyk-
lg — daugelis valstybiy nariy ir SIEC taisykle — pati Bendrija. Kyla abejoné, ar
taisykliy jvairové prisideda prie Europos Bendrijos teisés akty harmonizavimo.
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Kita vertus, Komisija tikisi, kad valstybés narés savo nacionaling teis¢ pride-
rins prie naujos taisyklés. Tikétina, kad { tai atsizvelgdama Lietuva pakeité
savo koncentracijy vertinimo taisykle, tik tenka apgailestauti, kad ne visai
tinkamai.

Lyginant SIEC taisykle su pakeista koncentracijy vertinimo taisykle, ku-
ri pateikta LR konkurencijos jstatyme, galime pastebéti aiskius taisykliy skir-
tumus. Vertinant koncentracija pagal pirmaja taisyklés dali,"’ bet kokie sando-
riai bus uzdrausti, jeigu dél jy bus sukurta ar sustiprinta dominuojanti padétis.
Néra svarbu, ar dominuojanti padétis turés koki poveiki konkurencijai ar ne.
Sios taisyklés dalies taikymo rezultatas priklausys tik nuo dikio subjekto igy-
jamos galios, kuri priklausys nuo nustatomos prekés ir geografinés rinkos dy-
dzio, tikio subjekto uzimamos rinkos dalies, esamy ir potencialiy konkurenty ir
kita. Rinkos nustatymas yra viena silpniausiy LR konkurencijos tarybos atlie-
kamo vertinimo viety. Pavyzdziui, LR konkurencijos tarybos nutarime™ tei-
giama, kad koncentracijos dalyviai ,,yra patys stambiausi $iy rinky dalyviai®,
,»visi kiti zymiai smulkesni®, nors nieko néra pasakoma apie rinkos dydji,
koncentracijos dalyviy, aktualiy ar potencialiy konkurenty padéti rinkoje. Ta-
me paciame nutarime LR konkurencijos taryba pripazista, kad nesugeba atlikti
detalaus tyrimo teigdama, kad ,,rinkos struktiira néra skaidri, kadangi negalima
aiSkiai jvardinti rinkos dalyviy ir konkurenty®. Jeigu vertinimas bty atlieka-
mas tik pagal antraja taisyklés dalj, tai jis blity panasus | vertinimg pagal EB
SIEC taisykle.

Pagal LR konkurencijos istatyma, kaip ir pagal EB koncentraciju reg-
lamenta, koncentracija susidaro jungiant tikio subjektus ar vienam i$ ju jgyjant
kito kontrolg. Lietuvos koncentracijuy nustatymo praktika skiriasi nuo EB prak-
tikos. Kitaip negu EB, tikio subjekty jungimo budu vykstanti reorganizacija
Lietuvoje, pripazistama koncentracija, jeigu jungimas vyksta de jure. Konku-
rencijos tarybos sprendimy praktikoje nepavyko aptikti jungimy, pripazinty
susidarius de facto.”' Nors kai kurios LR konkurencijos tarybos i§vados nuta-
rimuose leidzia daryti prielaida, kad de facto jungimai vyksta rinkoje. Kadangi
LR konkurencijos taryba jungimy, susidariusiy de facto, nevertina, tai galima
situacija, kad tkio subjektai, turintys vienoda galia rinkoje, t. y. turintys vieno-
da meting apyvarta, bus vertinami skirtingai. Jeigu ,,kiekvieno i$ koncentraci-

"% Pagal LR konkurencijos jstatyma koncentracija bus uzdraudziama ,,jeigu dél koncentracijos bus
sukurta ar sustiprinta dominuojanti padétis, ar itin apribota konkurencija atitinkamoje rinkoje"//
Lietuvos Respublikos konkurencijos istatymas, Nr. VIII-1099, Zin., 1999, Nr. 30-856, 14 str. 1d. 3

% LR konkurencijos taryba yra uzdraudusi tik viena koncentracija: LR konkurencijos tarybos
2007-07-19 nutarimas Nr. 1S-89 dél atsisakymo duoti leidima vykdyti koncentracija UAB ,,Siauliy
plentas*, UAB ,,Alksta“ ir AB ,,Kauno tiltai* jsteigus AB ,,Kauno tiltai“ TUB Konsorciuma ,, Tilt-
ra.”

2 De facto jungimai nepakeitia dalyviy teisinio statuso. Nepriklausomy ikio subjekty veikla
sujungiama taip, kad faktiskai susiformuoja vienas ekonominis vienetas.
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joje dalyvaujanciy tkio subjekty pasiekiama daugiau kaip du tre¢daliai ben-
dros Bendrijos apyvartos“,” Lietuvoje sandorj vertins LR konkurencijos tary-
ba. Priesingu atveju sandori vertins Europos Komisija. Pirmu atveju tikio sub-
jekty sudaroma koncentracija bus leidziama, nes leidima koncentracijai vykdy-
ti i8duos LR konkurencijos taryba, netirdama galimo tkio subjekty de facto
jungimo. Antru atveju koncentracija gali biiti uzdrausta, nes leidima koncent-
racijai vykdyti reikés gauti i§ Europos Komisijos, kuri koncentracija vertins
kitaip, atsizvelgdama { tai, ar néra de facto susidariusio jungimo. D¢l Sios prie-
zasties vienoda padéti rinkoje uzimantiems tkio subjektams dél skirtingo ju
vertinimo gali biiti sudaromos nevienodos konkurencijos salygos rinkoje.

Ukio subjektai vienasmeniskais veiksmais gali Zymiai apriboti veiks-
minga konkurencija rinkoje, jeigu {vykus nehorizontaliai koncentracijai yra
panaikinami vieno ar keliy rinkos dalyviy svarbiis konkurenciniai suvarzymai
ir atsiranda galimybé ir ketinimas uzdaryti rinkas vertikaliai aukStyn ar Zemyn,
padidinti rinkos galia ir turima rinkos galig panaudoti rinkoje, kurioje tokios
galios neturima, naudotis konkurenty atzvilgiu jautria informacija. Dél tkio
subjekty koncentracijos kity gamintojy prekés gali tapti silpnesniais pakaitalais
(dél blogesnés kokybés, aukstesnés kainos, konkurenty pasalinimo ir naujy
atsiradimo apribojimo), todél gali padidéti sujungty tkio subjekty galia rinko-
je. Dél koncentracijos taip pat gali susidaryti galimybé konkurentams derinti
tarpusavio veiksmus. Sios priezastys gali lemti, kad konkurentai anks¢iau ar
véliau bus pasalinti i§ rinkos ar susilpninti, o vartotojams dél to sumazés pre-
kiy pasiiila, juy kokybé ar padidés prekiy kaina. Vertinant nehorizontaliy kon-
centracijy padarinius bitina atsizvelgti { Gkio subjekty veiklos efektyvumo
pagerinimg. Kadangi nehorizontaliy koncentracijy atveju padariniai gali bati
vertinami ir teigiamai ir neigiamai, tai daugumos efektyvumo pagerinimo rasiy
vertinimas turi sudaryti bendra integruota koncentracijos padariniy vertinima.
Galutiniu sprendimu turi biiti nustatoma, ar koncentracija, bendrai vertinant
tiek teigiamus, tiek neigiamus jos padarinius, yra naudinga konkurencijai ir
vartotojui, todél leidziama, ar zalinga konkurencijai ir todél draudziama.

Rinkos nustatymas yra svarbi koncentracijy vertinimo sudedamoji dalis.
Ja nustatant negalima remtis ankstesniuose sprendimuose nustatytomis rinkos
ribomis kaip precedentu. Rinka nustatoma kiekvieng karta i§ naujo. Tikslios
rinkos ribos apibréziamos tik esant biitinybei. Rinka sudaro prekeés ir geografi-
né rinkos, kurios nustatomos atsizvelgiant | galimas rinkos raidos tendencijas,
pasitlos ir paklausos pakei¢iamuma. Komisija, nustatydama prekés rinka, i
pasiiilos pakei¢iamuma atsizvelgia tik tada, kai jis yra tolygus paklausos pa-
kei¢iamumui. Pasitilos pakei¢iamumo nepakankamas ivertinimas gali lemti per
siaurg prekés rinkos nustatyma ir atitinkamai koncentracijos, kuri nedaro zalos
veiksmingai konkurencijai, uzdraudima. Nustatant prekés rinka i pasiiilos pa-

22 7r. i¥naa 6 : Koncentracijy reglamentas 139/2004, 1 straipsnio 3 dalis.
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kei¢iamuma turéty biti atsizvelgta kiekviena karta.

Bendrijos teismai, nustatydami paklausos ir pasitilos pakeiciamuma, at-
sizvelgia 1 prekiy kainas, fizines juy savybes, naudojimo buda ir panasiai, o
Komisija itin daug démesio skiria ,,mazo, bet Zymaus nuolatinio kainos pakeé-
limo* taisyklei. Taisyklés taikymas néra paprastas. Pirkéjas pigiy prekiu kai-
nos nuo 5 iki 10 proc. pakélimo gali nepastebéti. Netinkamai nustacius prading
prekeés kaina, vertinimas gali bati netikslus dél ,.celofano efekto®.?

Jeigu nehorizontalios koncentracijos dalyviai neturéty Zzymios galios
nors vienoje i§ rinky, negaléty sukelti zalingy pasekmiy ir Zymiai suvarzZyti
konkurencija rinkoje. Sujungtos grupés galia rinkoje priklauso nuo jos uzima-
mos rinkos dalies, turimos perkamosios galios, rinkos savybiy, esamos ir po-
tencialios konkurencijos, pirkéjo gebéjimo pasipriesinti sujungtos grupés
veiksmams ir kita. Pagrindinés galios formos rinkoje yra vienasmenis ir kolek-
tyvinis Gikio subjekty dominavimas. Veiksmy derinimas esant kolektyviniam
dominavimui turi biiti gyvybingas. Veiksmy derinimas gyvybingas, jeigu yra
pakankamas rinkos skaidrumas, tinkamos atsakomosios priemonés, jei nu-
krypstama nuo suderinty veiksmuy, ir gebama pasipriesinti konkurenty bei pir-
kéjuy spaudimui. Potenciali konkurencija egzistuoja, jeigu yra tikétinas naujy
rinkos dalyviy atéjimas i§ kitos prekés ar geografinés rinkos arba gali buti
padidintos esamy konkurenty gamybos ir pardavimy apimtys. Sujungto tkio
subjekto elgesys suvarzomas, jeigu konkurenty atéjimas i rinka ar gamybos ir
pardavimy apimciy padidinimas yra tikétinas, pakankamo dydzio ir jvykty
laiku. Konkurenty atéjimo | rinka tikimybé priklauso nuo patekimo klitiéiy.
Komisijos pozitris | patekimo klifitis artimas Harvardo mokyklos atstovy po-
zitriui, nes klititimis pripazistami ne tik padéties tarp naujo ir seno rinkos da-
lyvio skirtumai, bet ir rinkos savybés, blitinos investicijos ar senbuvio veikla.

Aplinkybés, i kurias atsizvelgia LR konkurencijos taryba nustatydama
koncentracijos poveiki praktikoje, imant bendrai, sutampa su Europos Komisi-
jos sprendimy praktika. Vertinimo metu nustatomos prekés ir geografinés rin-
kos, tiriamos rinkos savybés, koncentracijos dalyviy uzimama padétis ir turi-
ma galia rinkoje, nagrinéjama potenciali konkurencija, koncentracijos dalyviy
perkamoji galia bei kompensaciné pirkéjo galia. Tadiau Tarybos sprendimai
néra pagrindziami aiSkiomis faktinémis aplinkybémis, pateikiami tik teiginiai
i8vady formoje, nutarimy motyvai neaiskiis. Atskiry salygy vertinimas néra
pilnas. Pvz., vertinant potencialia konkurencija atsizvelgiama tik | konkurenty
atéjimo tikimybe, kuri nustatoma teikiant i$skirtini démesi patekimo i rinka

2 Monopolistas nustato prekés kaina tiek mazesng u kity prekiu, nepriklausangiy tai paciai prekés
rinkai, kaina, kad vartotojai nepradéty pirkti kitos rinkos prekiy. Tai reiskia, kad tariami prekiy
pakaitalai, nustatyti pagal rinkoje esancias kainas, nebttinai priklauso tai paciai prekés rinkai. Tai
vadinama “celofano klaida” po JAV Auksciausio teismo 1956 m. birzelio 11 d. sprendimo United
States v. El du Pont de Nemours & Co, 351 U.S. 377 (1956), (Du Pont tvirtino, kad celofanas
sudaro atskira prekés rinka, bet bendrai kartu su aliuminio folija, vaSkuotu popieriumi ir poletilenu
sudaro bendra rinka, nes rinkoje esancios kainos rod¢ jy pakei¢iamuma.
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klititims. Néra tiriama ar potencialiems konkurentams atéjimas i rinka biity
pelningas, ar ateinantys tkio subjektai turéty pakankama koncentracijos daly-
viy veikla varzancia jéga ar ja igytu ateityje, ar atéjimas { rinka buty savalaikis.

Nehorizontalios koncentracijos, prieSingai nei horizontalios, tiesiogiai
nevarzo konkurencijos rinkoje, nes tiesioginiai konkurentai jose nedalyvauja.
D¢l Sios priezasties yra sudétinga nustatyti, kokia itaka koncentracija turés
prekiy kainai, kokybei ar pasitilai. Nustatyti priezastinj rysj tarp galios perké-
limo i§ vienos rinkos { kita ir antroje rinkoje atsirandanciy pasekmiy yra dar
sudétingiau. Galios panaudojimo poveikis kitoje rinkoje jauciamas ,.tik po tam
tikro laiko*.** D¢l to jis skiriasi nuo poveikio, kuris tiesiogiai ir nedelsiant
pakei¢ia salygas rinkoje.”> ETT pazyméjo,* kad konglomeratiniy koncentraci-
ju vertinimo metu ,,nagrinéjamas gana ilgas numatomas laikotarpis®, o nusta-
tant pasekmes ,,priezasciy ir pasekmiy virtinés negalima aiskiai i$skirti, [ji] yra
neaiski ir sunkiai {rodoma*“.”” Vertinimo metu reikia numatyti, kaip sujungtas
tikio subjektas veiks, kaip pirkéjai ir konkurentai reaguos i toki jo elgesi, kokia
itaka turés kitos aplinkybés. Taip pat negalima tiksliai pasakyti, ar sujungtas
tikio subjektas tikrai naudos galia ir dél to bus ilgalaiké zala konkurencijai. Dél
to reikalaujama, kad jrodant konglomeratiniy koncentracijy zalingas pasekmes,
biity atliktas detalus patikrinimas, patvirtintas jtikinamais jrodymais. Bankru-
tuojancio tkio subjekto isigijimas pateisinamas. Taciau salygos, kurioms esant
pateisinamas bankrutuojancio tikio subjekto isigijimas, yra grieztesnés uz tas,
kurios reikalaujamos priezastiniam rySiui nustatyti. Kad neblity nustatytas
priezastinis ry8ys tarp koncentracijos ir pasekmiy pakanka, jog padétis rinkoje,
ivykus koncentracijai, nebiity blogesné uz padéti, kuri buty koncentracijai
nejvykus. Nustatant, kad néra priezastinio rySio, pakanka jrodyti, kad sujung-
tas tkio subjektas galés ir ketins atlikti konkurencija ribojancius veiksmus
nepriklausomai nuo to, ar koncentracija {vyks, ar nejvyks. O pateisinant kon-
centracija ,.bankrutuojancio tikio subjekto isigijimu, reikia jrodyti daugiau, t.
y. kad tikio subjektui bankrutavus, jo turtas biity neiSvengiamai paSalintas i$
rinkos ar visa jo turta isigyty koncentracijoje dalyvaujantis Gkio subjektas.
Jeigu tai nebity jrodyta, tai koncentracija, kurios zalingos pasekmés nebiity
blogesnés uz pasekmes, kurios susidaryty bankrutavus tikio subjektui, remian-

242002 m. spalio 22 d. PIT sprendimas T-5/02 Tetra Laval BV v. Komisija [2002] ECR. 11-04381,
[2003] OL C19/34, 154 pastraipa; 2001 liepos 3 d. Komisijos sprendimas COMP/M.2220 General
Electric/Honeywell [2004] OL L 48/1; Giotakos D., Petit L., Garnier G., De Luyck P., ,,General
Electric/Honeywell — An Insight into the Commission's Investigation and Decision“ [2001] 3
Competition Policy Newsletter 5, <http://ec.europa.eu/ competi-
tion/publications/cpn/cpn2001_3.pdf> [aplankyta: 2008-01-10], pp.5-13.

2002 m. spalio 22 d. PIT sprendimas T-5/02 Tetra Laval BV v. Komisija [2002] ECR. 11-04381,
[2003] OL C19/34, 154 pastraipa.

2005 m. vasario 15 d. ETT sprendimas C-12/03 P Komisija v Tetra Laval BV [2005] ECR I-
00987, [2005] OL C82/1.

7 Ibid., 44 pastraipa.

35



tis ,,bankrutuojancio tikio subjekto® isigijimo pateisinimu, nebiity leista, nors
priezastinis rySys biity nenustatytas. Ukio subjekto nuostolingos dalies isigiji-
ma Komisija pateisinty tik tada, jeigu padalinio palikimas kelty grésme viso
tikio subjekto islikimui.

Europos Bendrijos teisés aktuose néra specialiy teisés normy, skirty re-
guliuoti koncentracijoms, kurias sudaro oikio subjektai, esantys mazose ES
valstybése. Visy valstybiy tikio subjektams taikomos vienodos taisyklés. Kon-
centracijos, kurias sudaro tkio subjektai, turintys vienoda meting apyvarta,
greiciau biity uzdraustos mazose valstybése narése nei didesnése, nes mazose
valstybése narése yra didesné tikio subjekty dominuojancios padéties susida-
rymo ar galios igijimo tikimybé. Dél §ios priezasties dideli tikio subjektai,
veikiantys mazose valstybése narése, vertinami kitaip negu tokio paties dydzio
tkio subjektai, veikiantys didelése valstybése narése. Vienody tikio subjekty,
esanéiy skirtingo dydzio geografinése rinkose, vertinimas gali reiksti ju disk-
riminavimg ir mazinti nedideliy valstybiy nariy @ikio subjekty konkurencingu-
ma.

ISvados

Apibendrinant atlikta tyrima, galima suformuluoti tokias pagrindines iSvadas ir
pasitilymus:

1. Nehorizontalios koncentracijos skiriasi nuo kity koncentracijy risiy
tuo, kad jose dalyvauja tkio subjektai, veikiantys vertikaliai susiju-
siose rinkose (vertikali koncentracija) arba rinkose, kurios néra hori-
zontaliai ar vertikaliai susijusios (konglomeratiné koncentracija).
Ukio subjektai, veikiantys keliose (nebiitinai susijusiose ar gretutiné-
se) rinkose, gali vienoje verslo srityje uzdirbtu pelnu padengti kitoje
verslo srityje patiriamus nuostolius ir taip sumazinti prekiy kainas
rinkoje, kad i$ jos biity pasalinti smulkiis konkurentai, todél Europos
Komisija, vertindama konglomeratines koncentracijas, nepagristai is-
skirtini démesi skiria toms, kurias sudaro tkio subjektai, veikiantys
gretutinése ir susijusiose rinkose.

2. Nehorizontaliy koncentracijy reguliavimu néra siekiama isskirtiniy
tiksly, palyginti su kity koncentracijos rusiy ir visos konkurencijos
reguliavimo tikslais. Atsizvelgiant | EB kilmg, reguliavimu siekiamy
tiksly jvairove bei ju pokycius bégant laikui, biitinas tinkamas ir nuo-
seklus tiksly derinimas. Kadangi bendrosios rinkos sukiirimo tikslas
pakito | vidaus rinkos stiprinimo tiksla, iSryskéja veiksmingos konku-
rencijos iSsaugojimo svarba, kuri turéty biiti vertinama naudojant
bendros gerovés vertinimo kriterijy. Lietuvoje, panasiai kaip ir Euro-
pos Bendrijoje, reguliuojant koncentracijas derinami ivairiis tikslai,
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daugiausia démesio skiriant saZiningai konkurencijai iSsaugoti. Ji pa-
gristai vertinama, atsizvelgiant | bendra gerovg. LR konkurencijos
istatymu reglamentuoti socialiniai santykiai platesni uz jstatyme nu-
matytus reguliavimo tikslus. Istatymu siekiama saugoti sazininga
konkurencija, o teisés normomis draudziama ne tik nesazininga kon-
kurencija, bet ir galimas konkurencijos suvarzymas.

Koncentracijy reglamentu Nr. 139/2004 ,,dominavimo® taisykle pa-
keitus 1 ,,zymaus veiksmingos konkurencijos apribojimo* taisykle, ji
tapo tinkama ne tik nehorizontalioms koncentracijoms vertinti, bet
taip iSsaugotas ir buvusios sprendimy praktikos reik§mingumas ir tgs-
tinumas. EB teritorijoje, be ,,dominavimo® ir ,,Zymaus konkurencijos
sumazinimo* vertinimo taisykliy, atsiradus ,,Zymaus veiksmingos
konkurencijos apribojimo* taisyklei, nutolstama nuo Europos Bendri-
jos teisés akty harmonizavimo. Lietuva, atsizvelgdama i vertinimo
taisyklés pokycius Koncentracijy reglamente, ne visai tinkamai pakei-
té koncentracijy vertinimo taisykle LR konkurencijos istatyme. Pagal
istatyme numatyta vertinimo taisykle koncentracija gali bati uzdrausta
vien dél to, kad ji sukuria dominuojancia padéti, nors nedaro zalos
konkurencijai.

Nehorizontali koncentracija gali susidaryti tiek jungiant tikio subjek-
tus, tiek vienam tkio subjektui igyjant kito Tikio subjekto kontrolg.
Koncentracijoje dalyvaujantys tikio subjektai ir asmenys turi biiti ne-
priklausomi vieni nuo kity, tai yra galintys priimti savarankiskus
sprendimus strateginiais verslo klausimais. Tiek tkio subjekty jungi-
mas, tiek tikio subjekto kontrolé gali buti igyta de jure ir de facto. LR
konkurencijos taryba, vertindama tkio subjekty jungimus, nenustato
koncentracijos de facto, todél gali susidaryti situacija, kai tkio sub-
jektai, turintys vienoda galia rinkoje, priklausomai nuo to, ar juy vyk-
doma koncentracija vertinty Europos Komisija, ar LR konkurencijos
taryba, biity vertinami nevienodai. Ukio subjekto kontrolés igijimo
klausimus tiek Europos Komisija, tieck LR konkurencijos taryba verti-
na panasiai. Vertinant tikio subjekto kontrolés igijima daugiau reiks-
més skiriama kokybiniams, o ne kiekybiniams rodikliams, atsizvel-
giant tiek i teisés, tiek i fakto klausimus. Manoma, kad koncentracija
susidaro ne tik igyjant kontrolg, bet taip pat esant pasikeitimams kont-
rolés struktiiroje, kolektyvinei kontrolei tampant vienvalde, vienval-
dei kontrolei tampant kolektyvine ir panasiai. Svarbiausia, kad poky-
Ciai bty ilgalaikiai.

Nustatant nehorizontaliy koncentracijy zalingas pasekmes tiek pagal
Europos Bendrijos, tiek pagal Lietuvos konkurencijos teisg, vertina-
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ma, ar koncentracijos dalyviai, plétodami versla ekonomiskai naudin-
giausia veiklos kryptimi, galés, pasinaudodami turima ar jgyta rinkos
galia, rinkos skaidrumu ir pageréjusiu verslui reikSmingos informaci-
jos valdymu bei veiksmy su konkurentais derinimu, ,,uzdaryti“ verti-
kaliai aukStyn ar vertikaliai Zemyn esancias rinkas konkurentams,
vienoje rinkoje turima ar koncentracijos metu igyta galia panaudoti
kitoje rinkoje ir pasalinti i§ rinkos konkurentus. Atsizvelgiant | tai,
kad dél nehorizontalios koncentracijos pageréjes tkio subjekty veik-
los efektyvumas gali baiti vertinamas tiek teigiamai, tiek neigiamai,
koncentracijos naudingumas vartotojui ir konkurencijai turéty biti
vertinamas atsizvelgiant | bendras pasekmes rinkoje. Turéty biti
reik§mingas vien tas efektyvumas, kuris susidaro tik ivykus koncent-
racijai ir gali buti patikrinamas. Komisija, vertindama efektyvuma,
nepagristai atsizvelgia tik i vartotojui suteikiama nauda, nes EB teisi-
nio reguliavimo sistemoje démesio turéty bati skiriama ne vien varto-
tojui, bet ir konkurencijai. LR konkurencijos tarybos nutarimuose dél
koncentracijos pageréjantis fikio subjekty veiklos efektyvumas ne tik
néra vertinamas kaip naudingas vartotojui ir konkurencijai, bet dauge-
liu atveju nepagristai laikomas irodymu, patvirtinanciu zalingy pa-
sekmiy susidaryma.

Rinkos nustatymas yra viena pagrindiniy koncentracijos vertinimo
sudedamyjy daliy. Taciau jos nustatymas skiriasi nuo rinkos nustaty-
mo pagal EB Sutarties 82 straipsnj tuo, kad tam daugiau reikSmés turi
rinkos struktiiriniai pokyciai ateityje. Komisija, nustatydama prekes
rinka, nepakankamai jvertina pasitilos pakeiciamuma, nes atsizvelgia
1 ji tik tada, kai jis yra tolygus paklausos pakei¢iamumui. Kadangi tai
gali lemti siauresni prekés rinkos nustatyma ir atitinkamai koncentra-
cijos, kuri nedaro zalos veiksmingai konkurencijai, uzdraudima, tai,
nustatant prekés rinka, i pasiiilos pakei¢iamuma turéty bati visada at-
sizvelgta. ,,Mazo, bet Zymaus nuolatinio kainos pakélimo* taisyklé ne
visais atvejais tinka nustatyti rinkai. Ji netinkama, kai prekés yra pi-
gios, nes pirkéjas tokiy prekiy kainos pakélimo nuo 5 iki 10 proc. gali
nepastebéti. Taip pat, netinkamai nustacius prading prekés kaina, ver-
tinimas gali biiti netikslus dél ,,celofano efekto™.

Nehorizontalios koncentracijos dalyviai negaléty sukelti zalingy pa-
sekmiy ir Zymiai suvarzyti konkurencijos rinkoje, jeigu neturéty zy-
mios galios nors vienoje i ju. Galios rinkoje dydis gerokai priklauso
nuo potencialios konkurencijos rinkoje. Koncentracijos dalyviy elge-
sys rinkoje biity suvarzytas, jeigu konkurenty atéjimas i rinkg ar ga-
mybos ir pardavimy apim¢iy padidinimas bty tikétinas, pakankamo
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dydzio ir jvykty laiku. Konkurenty atéjimo { rinka tikimybé priklauso
nuo patekimo { ja kliti¢iy. Komisijos poziiiris | patekimo klittis arti-
mas Harvardo mokyklos atstovy pozitriui, nes klititimis pripazistami
ne tik padéties tarp naujo ir seno rinkos dalyvio skirtumai, bet ir rin-
kos savybés, biitinos investicijos ar senbuvio veikla.

Vertindama nehorizontaliy koncentracijy pasekmes, LR konkurenci-
jos taryba atsizvelgia | tas pacias aplinkybes kaip ir Europos Komisi-
ja. Skiriasi tik faktiniy aplinkybiy iStyrimo lygis. Vertinant aplinky-
bes, dazniausiai pateikiami tik teiginiai be motyvy. Neatlickamas i$-
samus potencialios konkurencijos jvertinimas. Atsizvelgiama tik i
konkurenty atéjimo { rinka ar esamy konkurenty veiklos apimciy pa-
didinimo tikimybg, taciau nenagrinéjamas atéjimo ar apimciy padidi-
nimo pakankamumas ir pajégumas bei savalaikiSkumas. Toks verti-
nimas néra skaidrus.

Priezastinio rySio tarp vertikalios ar konglomeratinés koncentracijos ir
galimy zalingy pasekmiy nustatymas yra sudétingesnis uz kity kon-
centracijos rasiy pasekmiy nustatyma, nes rinkoje vertinamos tos rin-
kos ,,uzdarymo* ar galios panaudojimo pasekmés, kurios atsiranda ne
»artimoje ateityje”, bet ,santykinai netolimoje ateityje*. Pastarasis
laikotarpis yra ilgesnis. Reikalavimai, kuriais yra pateisinamas bank-
rutuojancio tikio subjekto isigijimas, yra didesni uz reikalavimus prie-
Zastiniam rySiui nustatyti. Ukio subjekto nuostolingos dalies parda-
vima/isigijima Komisija pateisinty tik tada, jeigu padalinio palikimas
kelty grésme viso tikio subjekto islikimui. Tokie reikalavimai yra per
griezti. Asmuo ar tikio subjektas turi turéti teis¢ parduoti/isigyti kito
tikio subjekto nuostolinga dalj tam, kad ji iSlikty rinkoje, jeigu nejsi-
gyta ji pradingty iS rinkos ir blity panaudotos visos geros valios pas-
tangos surasti pirkéja, kurio isigijimas biity ne toks zalingas konku-
rencijai. Vertinant bankrutuojancio tikio subjekto ar jo dalies jsigijimo
pasekmes, turéty biti atsizvelgta | ekonoming ir socialing bankrutuo-
jancio tkio subjekto isigijimo nauda visuomenei.

Vienody tkio subjekty, esanciy skirtingo dydzio valstybiy geografi-
nése rinkose, vienodas vertinimas gali reiksti ne tik juy diskriminavi-
ma, bet ir stabdyti mazy valstybiy ekonoming raida. Norédama suma-
zinti skirtingas vertinimo pasekmes, Komisija, vertindama koncentra-
cijos nauda, turéty atsizvelgti ne i vartotojy gerove, bet i bendraja
valstybés gerove. Komisija, sifilydama tikio subjektams jungtis ne su
tos pacios, bet su kitos valstybés narés tkio subjektais, nejvertina
verslo buveiniy ar gamybos viety parkélimo i didesne valstybe pa-
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sekmiy. Vertinant tokias pasekmes reikéty gauti informacijos, kuri ne
visada yra prieinama, todél gali bati nei§sami ir nepatikima. D¢l to
Komisija neturéty siiilyti kity tikio subjekty jungimo varianty. Tikeéti-
na, kad skirtingas vertinimas biity panaikintas, jeigu visa Europos
Bendrijos teritorija sudaryty viena geografing rinka. Didziausia itaka
geografinés rinkos skaidymui turi patekimo i rinka klititys, todél dau-
giausia démesio turéty buti skiriama joms panaikinti. Kol patekimo
klititys néra panaikintos, iikio subjekty, esanciuy nedideliy valstybiy
nariy teritorijose, veiklos vystymo ir konkurencingumo didinimo uz-
tikrinimui biitina geografing rinka pripazinti nacionaline tik esant pa-
gristoms aplinkybéms.

Atlikus tyrima teikiami Sie sitilymai:

11.

12.

13.

14.

15.

16.

17.

Europos Komisija ir teismai turéty vienodai vertinti visas konglome-
ratines koncentracijas, jeigu ju dalyviai kartu ar atskirai bet kurioje i$
rinky uzima 25 proc. rinkos dalj.

Konkurencijos veiksminguma Europos Komisija ir teismai turéty ver-
tinti remdamiesi bendros gerovés vertinimo kriterijumi.

LR konkurencijos taryba turéty vertinti iikio subjekty jungimus, susi-
darancius de facto.

Europos Komisija ir LR konkurencijos taryba koncentracijos naudin-
gumg vartotojui ir konkurencijai turéty vertinti atsizvelgdamos i ben-
dras pasekmes rinkoje. Turéty bati atsizvelgiama vien | ta efektyvu-
ma, kuris susidaro tik jvykus koncentracijai ir gali biiti patikrinamas.
Dél koncentracijos pageréjusio tikio subjekto veiklos efektyvumo LR
konkurencijos taryba neturéty laikyti zalingomis pasekmémis.
Europos Komisija, nustatydama prekés rinka, visada turéty atsizvelgti
tiek 1 pasitlos, tiek i paklausos pakei¢iamuma.

Siekiant i§vengti ,,celofano efekto* sitiloma ,,mazo, bet Zymaus nuola-
tinio kainos pakélimo* taisyklg patikslinti taip, kad kainos pakélimo
nuo 5 iki 10 proc. poveikis pirkéjy ar pardavéjy elgesiui buty nusta-
tomas tik tuomet, jeigu prekés pakaitalai parduodami kainomis, ku-
rios blina esant veiksmingai konkurencijai. Atsizvelgiant i ,,mazo, bet
zymaus nuolatinio kainos pakélimo* taisyklés taikymo problemas, si-
tloma nustatyti rinka atsizvelgiant i ,.kritinio praradimo taska“.

LR konkurencijos taryba koncentracijy vertinimo i$vadas turéty pa-
gristi detaliu faktiniy aplinkybiy i$tyrimu ir pateikti aiSkius vertinimo
motyvus. Vertindama potencialia konkurencija turéty atsizvelgti ne
tik { konkurenty atéjimo i rinka ar esamy konkurenty veiklos apiméiy
padidinimo tikimybg, bet taip pat i atéjimo ar apim¢iy padidinimo pa-
kankamuma ir pajéguma bei savalaikiSkuma.



18. Asmeniui ar tikio subjektui turéty buti leista isigyti kito fikio subjekto
nuostolinga dali, kad ji islikty rinkoje. Leidimas turéty buti duotas,
jeigu nejsigyta ji pradingty i§ rinkos ir biity panaudotos visos geros
valios pastangos surasti pirkéja, kurio isigijimas biity ne toks zalingas
konkurencijai. Vertinant bankrutuojancio tikio subjekto ar jo dalies
isigijimo pasekmes, sifiloma atsizvelgti i ekonoming ir socialing bank-
rutuojancio tikio subjekto isigijimo nauda visuomenei.

19. Kad biity sumazintos tikio subjekty, esanciy nevienodo dydzio valsty-
biy geografinése rinkose, skirtingos vertinimo pasekmés, Komisija,
vertindama koncentracijos nauda, turéty atsizvelgti ne | vartotoju ge-
rovg, bet | bendraja valstybés gerove. Ji neturéty sitilyti tikio subjek-
tams jungtis su kity valstybiy tikio subjektais. Vertindama planuojama
vykdyti koncentracija Komisija neturéty atsizvelgti | galimy alterna-
tyviy koncentracijy numanomas pasekmes ir jas lyginti.

20. Siekiant sumazinti Gikio subjekty, esanciy skirtingo dydzio valstybiy
geografinése rinkose, vertinimo skirtingas pasekmes, daugiausia dé-
mesio turi biiti skiriama patekimo i rinka klititims panaikinti. Kol pa-
tekimo klititys néra panaikintos, Komisija turéty pripazinti geografing
rinka nacionaline tik esant pagristoms aplinkybéms.

Pasiiilymai Lietuvos Respublikos jstatymy leidéjui:
1. Patikslinti LR konkurencijos istatymo tikslus, t. y. pakeisti istatymo 1
straipsnio 1 dalj ir ja iSdéstyti taip:
,,1. Sio istatymo tikslas — reguliuoti tikio subjekty konkurencija ribojan-
Cius veiksmus ir saugoti sgziningos konkurencijos laisve Lietuvos Res-
publikoje.*

2. Patikslinti LR konkurencijos istatyme pateikta koncentracijy vertinimo
taisykle, t. y. pakeisti {statymo 14 straipsnio 1 dalies 2 ir 3 punktus ir i$-
déstyti juos taip:

,»1. Konkurencijos taryba, iSnagrinéjusi pranesima apie koncentracija, pri-
ima vieng i$ $iy nutarimy:

2) leisti vykdyti koncentracija pagal dalyvaujantiems tkio subjektams ar
kontroliuojantiems asmenims Tarybos nustatytas koncentracijos vykdymo
salygas ir jpareigojimus, reikalingus tam, kad nebfity itin apribota konku-
rencija atitinkamoje rinkoje, ypac jeigu dél to bty sukurta ar sustiprinta
ukio subjekty dominuojanti padétis;

3) atsisakyti duoti leidima vykdyti koncentracija ir ipareigoti koncentraci-
joje dalyvaujancius tikio subjektus ar kontroliuojancius asmenis atlikti
veiksmus, kad biity atkurta ankstesné padétis, iSskyrus atskirus koncentra-
cijos veiksmus, kuriuos leido atlikti Konkurencijos taryba pagal 12
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straipsnio 3 dalj, arba paSalinancius koncentracijos pasekmes, iskaitant
ipareigojimus parduoti imong ar jos dali, iikio subjekto turta ar jo dali, ak-
cijas ar ju dalj, nutraukti ar pakeisti sutartis bei nustatyti $iy jpareigojimy
ivykdymo terminus bei salygas, jeigu dél koncentracijos biity itin apribota
konkurencija atitinkamoje rinkoje, ypa¢ jeigu dél to bty sukurta ar sustip-

rinta tGikio subjekty dominuojanti padétis.
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