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GUARANTEES OF THE CAREER CIVIL SERVANTS

INTRODUCTION

According to the Constitutional Court of the Republic of Lithuania (hereinafter —
The Constitutional Court), civil service is a special kind of the people’s social activity. It
Is inseparable from the state itself and its role in the society. The state as a political
organisation of the whole society extends its power to the whole territory, while its
purpose is to ensure human rights and freedoms and to guarantee the public interest. In
order to guarantee the public interest of the whole community of the state — the Civil
Nation, the state must ensure the execution of the public administration and the supply of
public services. The civil servants and in particular career civil servants ensures the

public interest through the implementation of the public administration functions.

The objective of the research. The Lithuanian civil service was assessed as the
best among ten new Member States joined the European Union on 1% of May 2004 in
2009. However, this should not mean that the social guarantees acquired by the status of
the career civil servants are unquestionable or could/ should not be the objective of any
scientific research. On the contrary, it should create the interest to analyse the sphere of
the social guarantees of the career civil servants in order to make sure, if the statement,
that in comparison with the private sector the lower remuneration of the civil servants
are compensated by the various social guarantees, is fair.

Law on Civil Service of the Republic of Lithuania (hereinafter — the Law on
Civil Service) provides certain civil servants’ groups: career civil servants, statutory civil
servants, civil servants of political (personal) confidence and heads of institutions. The
career civil servants are the most numerous group, except the statutory civil servants.
Besides, as V. A. Vaicaitis states, when the civil service is referred in Lithuania, first of
all it is meant the career civil servant, because they assure the stability of the public
bureaucracy, the continuity of the competence and the professionalism. Undoubtedly, the
question: why it was decided not to analyse the guarantees of the statutory civil servants
or why they are not analysed together with the career civil servants guarantees, — could

be raised.



The analysis of the all civil servants’ guarantees would led to the certain
confusion and, of course, the scope of the research would be very expanded, as the social
guarantees are not the similar to all groups of the civil servants, because of the
differences of their status and activities. The statutory civil servants, often named as
officials, have the authoritative powers over not depending persons, their service is
connected with certain peculiarities (increased physical danger and danger to life). Thus
legal acts regulating the social guarantees of other groups of civil servants are not
analysed in this research, for example, statutes regulating activities of the statutory civil
servants. Secondly, the guarantees of the career civil servants are like a guiding
landmark to other civil servants’ the guarantees. This is due to the Article 4(2) of the
Law on Civil Service, under which Law on Civil Service is partly applied to other
groups of the civil servants, whose activity is regulated by the special legal acts.

It is important to analyse the concept of the civil service and definition of a civil
servant through the aspect of the career civil servants guarantees, and to evaluate the
legal status of a civil servant by highlighting elements of the civil service content,
identifying the career civil servants’ distinctive features, and revealing the peculiarities
of their legal status. This would allow answering to the question whether the career civil
servant guarantees under the current legislation are sufficient, namely, whether a career
civil servant should not be entitled to the higher security standards due to the legal status
and public administration performance characteristics.

In order to make appropriate analysis of the civil service conception it is
necessary to analyse the differences between public service and civil service, whether the
notion of the civil service, provided in the Article 2(1) of the Law on Civil Service, is
precise and unchangeable. In the latter case it is important to analyse the links of a civil
service definition with the definition of public administration provided in the Article 2(1)
of the Public Administration Law of the Republic of Lithuania. Looking for the answers
to the raised questions it is particularly important take into account the Constitutional
Court’s case — law formulated constitutional conception of the civil service.

Providing convincing arguments regarding the civil service, it is necessary to
reveal the definition of the human resources of the civil service — in this case career civil
servant. Analysed general definition of the civil servant is like a background for the other

groups of the civil servants, because it accommodates the basic general civil servant’s

6



features. It should be mentioned that the career civil servant is usually recognized as
employee, working under labour contract, state official or even as a politician,
considering that the civil servant has unlimited power to make decisions, including
adoption of the laws. The confusion created because the issues related to the career civil
servant legal status, rights and duties, official liability, etc. are dealt with not only by the
Law on Civil Service as the special legal act, the Labour Code the Republic of Lithuania
(hereinafter — Labour Code), but also by other legal acts. It is because the civil service is
complicated and complex institute of law, composed not only by the administrative law,
but also by other parts of the law system — constitutional, labour, social security and civil
law, norms regulating public relations. The criminal law should be mentioned as well.

Such legal regulation of the civil service relations raises several questions: 1)
why career civil servants’ official relations should be regulated by the separate legal act;
2) why their guarantees could not be regulated exclusively in the Law on Civil Service;
3) could the guarantees of career civil servants be regulated in the Labour Code together
with the guarantees of the employees working under labour contract. On the other side,
the regulation of the career civil servants’ guarantees in the Law on Civil Service and the
Labour Code requires to analyse the peculiarities of the civil servants’ legal status as
well as their activity, in order to decide on the uniqueness of the career civil servant’s
guarantees.

The Lithuanian Supreme Administrative Court (hereinafter — the LSAC)
statement in its Report of 2011, that the number of civil service relations cases is
increasing, is one more argument why the career civil servant’s guarantees should be the
objective of the research. It is a precondition that the protection of the career civil
servant’s guarantees is not sufficient as well.

In order to make appropriate research of the career civil servants’ guarantees,
first of all it should be disclosed, what is considered as the guarantees and how they
should be understood. Noticeably, that it was not possible to find one meaning and
undisputable definition of the guarantees in the legal and other academic literature. The
legal acts of Lithuania and foreign states, European Social Charter (amended) do not
provide definition of the guarantees as well. There is a lack of the literature on the civil
servants’ guarantees, guarantees are not analysed in detail, or if they are analysed,

mostly through the constitutionalism, employees’ working conditions or instruments for
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the motivation, considering them as the tools for the motivation. Such situation
encourages to look for the most fair definition of the guarantees and according to the
certain criteria the classification of career civil servants guarantees related to the status
and functions in the public administration. J. Palidauskaité states that the scale of the
career civil servants‘ guarantees obtains concreteness while analysing the main law
regulating civil servants® activity. However the application of the Labour Code for the
civil servants should not be forgotten.

The objective of this research is namely the guarantees which are in connection
with the career civil servant‘s executed public administration activity and his legal status,
i.e. only these guarantees which are exclusively applied to the career civil servant.
Noticeably, the lawmaker has distinguished social guarantees and other guarantees in the
Law on Civil Service. According to such distinction, the definition of the guarantees
could be very broad, however it has no practical value.

In this dissertation it is intended to analyse all guarantees of the career civil
servant by distributing them into three groups:

1) remuneration and related compensatory guarantees;

2) guarantees related to the upholding the post held by the career civil servants;

3) guarantees related to the end of the service.

Usually, the aspects of the remuneration are not forgotten in the scientific legal
literature while considering guarantees of the civil servants. Many could agree to that the
remuneration is not a guarantee itself, but it is closely related with the guarantees and it
is their background. If we take into account the constitutional control applied to the civil
service positive regulation, the opinion that issue of the remuneration is probably the
most sensitive and problematic area of the civil service regulation will be maintained.
While the legal regulation of the civil service relations lacks systemic, clear and
transparent approach, there is threat to the safeguard and application of the career civil
servant’s guarantees, because remuneration, as it was stated above, is considered to be a
background of civil servants’ guarantees.

The remuneration is important not only to the particular guarantee per se, but
also in the cases when certain compensatory pays are paid, for example, severance pay in
the case of dismissal from the office. Therefore constitutional regulation of the fair

remuneration for the work is one of the most important background of the career civil
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servants’ guarantees. Analysing the conception of the right to the fair remuneration in
the civil service and it’s challenges together with the case — law of the Constitutional
Court and other courts, the analysis of the other compensatory pays (compensation the
burial expenses of the killed or dead career civil servant; allowance for the career civil
servant family, in case of the difficult material situation; reimbursement of the expenses
related to the business trip) are also presented in the research.

Guarantees related to the upholding the post held by the career civil servant
cover various types of holidays and other cases, when the held position is upheld, for
example, career civil servants is sent on a business trip, career civil servant is summoned
to the court, law enforcement institutions or controlling (supervising) authorities, career
civil servant is called up for military training, exercises or duty assignments under the
Law on Military Conscription, etc. The legal regulation of these guarantees is analysed
in this dissertation, provided proposals to the amendments of the legal acts.

The guarantees included to the third group are very significant as they are related
to the end of the service. As it is known, the outcome of the 15" Government of the
Republic of Lithuania initiated reforms in the civil service and public administration was
the reduction of the general amount of the civil servants. Therefore number of the
dismissed career civil servants has increased in 2009-2011. In such cases it is very
important to ensure the proper notification period, duly account for with the dismissing
career civil servant, ensure guarantees of the career civil servants referred as social
vulnerable groups and other guarantees related to the end of the office. Therefore it could
be considered that this part of the research is important as it allows answering to the
question, whether the guarantees related to the end of office of the career civil servant
are sufficient and realization in practise is appropriate. By no doubts, it is necessary to
invoke analysis of the case — law, because in other case the objectives of the research
will not be reached.

All these in the introduction mentioned questions lead to the objective of the
dissertation — to analyse legal norms regulating the guarantees of the career civil servant
set in the Law on Civil Service and Labour Code where needed, to disclose the content
of the guarantees of the career civil servant granted according to the legal status and

executed public administration activity, and the implementation practice of these



guarantees, evaluating such guarantees by the sufficiency/ insufficiency of the legal
regulation. In order to achieve the above-mentioned aim, the following tasks are set:

1. Based on the case — law of the Constitutional Court and the scientific
literature, to reveal the content of the definitions “civil service” and “civil servant”, by
assessing how appropriate in the meantime these definitions are set in the legal
regulation, and if the insufficiency would be proved, to provide proposals for the
amendments.

2. To provide the definition of the career civil servant’s guarantees and to
classify guarantees according to the certain criteria.

3. To analyse the content of the career civil servants’ right to the fair
remuneration for the done work, by identifying challenges of the implementation,
assessing the case — law of the Constitutional Court and other courts, also to analyse the
content of the compensatory allowances related to the remuneration, and their
safeguarding.

4. To analyse the content and granting conditions of guarantees related to the
upholding the post held by the career civil servant, by their assessing sufficiency/
insufficiency to the uniqueness of the career civil servant’s status.

5. The guarantees related to the end of service of the career civil servant could be
treated as sufficient according to the legal regulation, however their practical

implementation has shortages.

Statements to defend:
1.  The definition of the civil service set in the Law on Civil
Service and the definition of the public administration set in the Public
Administration Law are related. As the public administration per se should not
include the internal administration, the definition of the civil service as well as
the definition of the public administration needs to be precised. In this case the
definition of the civil servant would be defined in a more proper way.
2. The definition of the civil servant’s guarantees IS not provided in the
international and national law, and legal scientific literature as well as the classification

of the guarantees. Providing the definition of the guarantees is important, because by this

10



it is possible to reveal the uniqueness of the career civil servant’s guarantees as well as to
classify them.

3. In order the compensatory allowances would be sufficiently ensured for the
career civil servants, the proper legal regulation of the remuneration of the career civil
servants should be set.

4. The guarantees related to the upholding the post held by the career civil
servant by assessment through the career civil servant’s legal status and features of the
executed activity are considered as the similar to guarantees applicable to the employees.
The legal regulation of these guarantees has drawbacks causing challenges in the
practical implementation.

5. The guarantees related to the end of the service could be considered as an

appropriate, however their practical implementation has drawbacks.

The Relevance, Novelty and Originality of the Dissertation. The relevance of
this study is also evidenced by the fact that the compliance of the legal regulation of the
civil service relations and guarantees and the status of the civil servants to the
Constitution has been addressed in jurisprudence of the Constitutional Court on many
occasions, which resulted the adoption of almost 20 rulings by the Constitutional Court
that were related to civil service. Certainly, not all of the rulings were meant to scrutinise
the constitutionality of the legislation on social and other guarantees of the civil servants,
however the Constitutional Court has formulated the constitutional doctrine of the civil
service, which led not only to the amendments of the legal acts, but also provided
answers to several practical and theoretical questions. In the author’s opinion, the rulings
of 13" December 2004 and 20" March 2007 are the cornerstone, because the
Constitutional Court provided a comprehensive analysis of the constitutional concept of
the civil service, indicated the criteria and principles that should be applied to the civil
service and civil servants.

The Constitutional Court has examined also the civil servants’ remuneration
legal regulation questions in the light of the Constitution. For example, in its ruling of
18™ December 2001 the Constitutional Court expressed opinion on ensuring the right of
civil servants to a fair pay for their work and stated that the right to a fair pay for the

work, as recognized in Part 1 of the Article 48 of the Constitution, is an integral part of
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the constitutional principle of the rule of law, which includes as well the principle of the
protection of legitimate expectations (in this context, this principle means that if the
legislation entitles a person to a certain pay for his/her work, then this pay must be paid
for a determined period of time).

The Constitutional Court analysed the boundaries of the bonuses and supplement
payments applicable to the civil servants in its ruling of 11" December 2009. In one of
its recent rulings, adopted on 20" April 2010, the Constitutional Court stated that the
cuts of the remunerations of civil servants that were brought into effect in 2009 are
legitimate and justified in the light of a difficult economic situation of Lithuania. This
only proves that the question of the remunerations of civil servants is still a sensitive and
relevant issue and, thus, it receives public attention periodically.

The relevance of the topic is determined not only by the rich case — law of the
Constitutional Court. Also, it is determined by the radically changed a number of times
approach to the civil service during the 20 years of independence, seeking to find an
optimal version of it, based on the experience of foreign countries, in particular the old
European Union Member States. All these searches led to the frequent amendments of
the legal acts: Law on the Officials of the Republic of Lithuania was adopted in 1995, it
was amended by the Law on Civil Service in 1999 and new edition of the Law on Civil
Service came into effect in 2002. The efforts to find the most suitable model of civil
service and many amendments in the legislation resulted lack of clarity, stability and
legal certainty of the legal regulation. Despite the aforementioned fact that in 2009, the
Lithuanian civil service was assessed to be the best among the 10 new Member States
joined the European Union on 1% of May 2004, the shortcomings are met in the legal
regulation and in the practical implementation and should be corrected. It was clearly
attested by the draft law on the amendment of the Law on Civil Service of the Republic
of Lithuania No. 10-4358-02 (hereinafter — draft law on the amendment of the Law on
Civil Service) drafted according to the Civil Service Improvement Conception adopted
on 2" June 2010 by the resolution of the 15™ Government of the Republic of Lithuania
(hereinafter — the Civil Service Improvement Conception).

By no means, the relevance of the topic corresponds with the abovementioned

reforms in the civil service in 2009-2010 for reduction of the total number of civil
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servants by dismissing career civil servants when the post itself in the civil service was
abolished.

The relevance and novelty of the dissertation could be marked by the fact that
issues of the civil service, especially career civil servant’s guarantees. There are only
fragmented studies in the scientific legal literature on civil service issues, especially on
guarantees of the civil servants. The scientific literature mostly analyses the differences
in status between civil servants and employees working under contracts and the
development of the civil service per se. D. Petrylaité, V. Tiazkijus, 1. Povilaitiené, P.
Ciodys, I Macernyté-Panomarioviené, V. A. Vaidaitis, A. Laurinavi¢ius, A.
Minkevi¢ius, V. Smalskys, J. Palidauskaité, V. Nakrosis, A. Vaisvalavi¢iaté analysied
some aspects of legal regulation of the civil service. To be fair, there were a few analyses
of the guarantees done, but these researches can be considered as having the comparative
nature. In these scientific sources legal regulation of the career civil servants is not
analysed by linguistic and teleological methods as well as the content of the guarantees
and their practical implementation, the presentation of the case — law is not sufficient.
While the evolution of the civil service, accumulation of the case — law in Lithuania
(Constitutional Court, administrative courts) and the European Union, and according to
this pursuing the elaboration of the legal acts, it is inevitable deeply and systematically
analyse the guarantees of the career civil servants, examine their content, the nature and
aim, by reviewing the practice of the Constitutional Court, the courts of general
competence and specialized courts, negative aspects of the relevant legal regulation, and,
finally, by delivering proposals to improve the regulation in this field.

The originality of the dissertation is reflected also by the fact that by analysing
“package” of the career civil servant’s guarantees certain guarantee is analysed
individually, however envisaging (indicating) their interdependence. This have not done

yet in any scientific papers.

The Exploration Level of the Research Issues and the Main Sources of the
Dissertation. A proper analysis of the legislation without taking into account the control
of their constitutionality and investigations of their application would only be valuable
from the theoretical point of view; therefore, the study covers the case — law of the

Constitutional Court and the practice of Lithuanian Supreme Administrative Court and
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other courts (to the extent that is relevant to this research). The legislature was forced to
amend the provisions of the Law on Civil Service by following the case — law of the
Constitutional Court.

The research analyses the constitutional provisions, investigates related sources
of positive law (the Law on Civil Service and the Labour Code are considered to be the
main sources), and bylaws. In order to perform a comprehensive analysis, the foreign
legislation on guarantees of the civil servants was also examined. Lithuania is a Member
State of the European Union and, according to the provision of the Article 2 of the
Constitutional Act of the Republic of Lithuania on the Membership of the Republic of
Lithuania in the European Union, the norms of the European Union law is a constituent
part of the legal system of the Republic of Lithuania; therefore, the author assumes that
the assessment of the Council Regulation on the Staff Regulations of officials and the
conditions of employment of other servants of the European Communities No. 259/68 is
significant to the analysis of this dissertation, even if the legal regulation of the civil
service is assigned exclusively to the Member States of the European Union.

Since the regulation of civil service relations is being constantly amending and
there is always a possibility that some new initiatives offering amendment to the positive
law will emerge, this research uses sources of the positive law as amended until 1% of
July 2012.

As for other sources of the research, it is worth noticing that, as mentioned
above, the coverage of the civil servants’ topic is not comprehensive in the scientific
literature, in most cases such topic is dealt in the scientific articles. The authors of the
Commentary on the Law on Civil Service of the Republic of Lithuania analysed the
provisions of the Law on Civil Service through its practical implementation, however
detailed approach to the quality of the legal provisions was not provided. The Practical
Application of the Law on Civil Service of the Republic of Lithuania published in 2003
was intended to assist to the application of this law, but it was not focused on the aspects
of civil service and status of the civil servant legal regulation in detail. Only a general
description of civil service is given in The Basics of Lithuanian Law.

D. Petrylait¢ mostly analyses aspects of the civil service in the context of
collective agreements and negotiations. V. Tiazkijus compares civil service with the

work under labour contract and seeks to identify the differences and similarities of the
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civil servant and employee. V. Nakrosis regards the civil service as an element of the
public administration and analyses it by the aspects of attractiveness, modernity,
availability and transparency. When analysing the civil service, J. Palidauskaité focuses
more on ethical issues and motivational factors of civil servants. The aforementioned
author has done comparative analysis of the social guarantees of civil servants in the
article The Social Guarantees of the Civil Servants in the Member States of the European
Union: a Comparative Perspective, however such study does not go into the historical
aspect of the regulation of the guarantees, nor their content. J. Palidauskaité and A.
Vaisvalavicitité joint research on motivational aspects was dedicated to determine the
factors motivating persons to work at the civil service in the municipalities. Also A.
servants’ social guarantees in particular Member States of the European Union, though
this analysis does not provide Lithuanian experience and deeper analysis of the content
of guarantees.

V. A. Vaicaitis explores civil service conception through the rulings of the
Constitutional Court, analyses the recent initiatives on the civil service in the context of
the constitutional doctrine of the civil service as well.

The scientific research on the trust in civil service, higher civil service and
leadership in civil service should be mentioned.

There is a shortage of legal scientific literature on the remuneration of the civil
servants. Except dissertation author’s scientific article Legal Regulation and its
Problematic Aspects of the Civil Servants’ Remuneration, A. Vaisvalaviéiiité was
interested on the civil servants’ remuneration, however that research includes only
current remuneration system and does not details on, how the remuneration aspects have
varied since the restoration of the Lithuanian independence and how case — law effects
legal regulation of remuneration of the civil servants.

V. Gerikiené and 1. Blazniené write on remuneration, even it does not focuse
particularly to the civil service, in the scientific article Legal Regulation Problems of the
State Sector Employees Remuneration in Lithuanian. V. Gerikiené examined problemic
aspects of the payment for the work. V. Granickas and |. Macernyté-Panomarioviené
analysied the implementation of the principle for the fair remuneration for the done

work.
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In the book The Civil Service in Lithuania: Past and Present, K. Masiulis and A.
Krupavicius (compilers) tried to include works by various authors on civil service per se
analysing through historical and systematic approach, but, as G. Bubnys mentioned, it
was not able to maintain the sequence of individual authors (from Master to Professor
degree) at the same level.

The collective monograph Legal Regulation of Civil Service and its Perspectives
in Lithuania focuses on the guarantees of the civil servants, however, author of the
dissertation is of the opinion that the guarantees are analysed comparatively narrowly.

The international experts delivered the assessments of the Lithuanian civil
service, the local experts presented the guidelines for the changes as well as directions
for improvement and recommendations in a conference Lithuanian Civil Service and the
Guidelines for its Modernization” organised by the Committee on State Administration
and Local Government of the Seimas of the Republic of Lithuania and Civil Service
Department under the Ministry of the Interior on 24" February 2009, however the
guarantees of civil servants were not discussed.

The Public Law Department of Vytautas Magnus University organized a
scientific conference The Lithuanian Civil Service at the Crossroads: a Moderate Reform
or a Radical Deconstruction? on 15" April 2010, where the role of the civil service in the
context of the changing public sector, internal and external factors influencing the policy
of the civil service, strategies and goals of the civil service reform: theory vs. practice,
transformation and possible correction of the definition of a civil servant, assessment of
the functions and results of the civil servants, issue of the political neutrality of the civil
service, theoretical and practical aspects of the civil service politicization, extent and
structure of the civil service: optimal and realistic options, were discussed. Despite the
fact that many relevant issues were debated, but, again, the issue of the social guarantees
of civil servants did not receive higher attention.

After reviewing the sources and the exploration level of the topic, it could be
stated that it is not systematically analysed, only certain aspects of the civil servants’

guarantees are explored, and deeper and integral analysis have not carried out.

Methodology. These theoretical and empirical research methods were used

simultaneously, while research of the dissertation was done: linguistic analysis, logical,
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systematic analysis, comparative, analytic-critical, teleological and other methods of
legal interpretation.

Also the empirical research methods were applied during the preparation of the
dissertation. When analysing legal acts, their travaux preparatoires, explanatory notes

and case — law, the method of the documentary analysis was applied.

The structure of the thesis. The dissertation consists of the introduction (where
the relevance, originality and significance of the dissertation is explicated, objective and
implementing tasks are indicated, statements to defend provided, sources of the study,
methodology of the thesis), five parts of discourse and research, conclusions, proposals
to the lawmaker, list of the material and list of the author’s scientific articles on the topic
of the dissertation are provided.

The first part of the dissertation The Civil Service and the Features of the Legal
Status of the Civil Servant is like a basement for the research, where legal and
jurisprudential conception of the civil service is analysed by revealing concepts and
models of the civil service, indicating the main features of Lithuanian civil service. Also
the links of the definitions of the civil service and public administration is revealed. In
this case the author’s conclusion on the insufficient definition of the public
administration is significant. The content of the definition of a civil servant and the
content of the legal status of a civil servant are analysed as well. This part contains a
particularly wide coverage of the jurisprudence of the Constitutional Court that shaped
the constitutional doctrine of the civil service.

The second part of the dissertation The Definition and System of Guarantees of
Career Civil Servants is pursuing to find the proper definition of the career civil servant
guarantees and classify them under the certain criteria. It is more methodological part
assisting to find common criteria significant for further separate analysis of the particular
career civil servant guarantees.

The third part of the dissertation The Remuneration as a Foundation of the
Guarantees of Career Civil Servants reveals concept of the right to a fair remuneration
for the work and its practical implementation by not only analysing the legal regulation,
but basing on the jurisprudence of the Constitutional Court and LSAC as well. Also the

compensatory allowances are analysed.
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The fourth part of the dissertation The Guarantees Related to the Ensuring the
Post Held by the Career Civil Servants is dedicated to the cases, when the post held by
the civil servant is upheld, i.e. various holidays, except maternity leave, paternal leave,
and child care vacations regulated by the Labour Code, and other cases.

The fifth part of the dissertation The Guarantees Related to the End of the
Service analyses the guarantees exclusively related to the end of the career civil servant
service, i.e. the dismissal from the office.

General conclusions of the research and proposals to the legislature are
presented at the end of the dissertation.

The scientific research could be beneficial to the state and municipal institutions
and agencies participating in the reforms of civil service and prepare relevant draft
legislation on this subject. The analysis should also be valuable and interesting to legal
practitioners, in particular working in state and municipal institutions and agencies, as
well as to legal scientists and students studying social sciences, in particular, law and
public administration. The results of the study could serve as the basis for the adoption
of new legislation or for the improvement of the existing legislation regulating civil

service.

CONCLUSIONS

1. The civil service could be defined as: 1) a set of the legal relations arising
from the realization of the constitutional right to enter on equal terms to the civil service
of the Republic of Lithuania, when the other party of the relations is a state, and while
gaining the status of the civil servants granting the particular rights and duties with the
adequate guarantees (in other words these relations could be called as the legal relations
for the management of the human resources of the civil service); 2) regulated by the
legal acts civil servant’s public administration activity tackled to the implementation of
the laws and other legal acts by adopting administrative decisions, offer of the
administrative services, management public services (legal relations of the civil servant’s
professional activity by implementing public administration). Meanwhile the civil

servant could be defined as a natural person working in a state or municipal institution or
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agency, performing public administration functions by ensuring public interest, having
special legal status and gaining related rights, duties and guarantees.

2. In order to avoid faulty practise, when the heads of the institutions by no clear
criteria in the legal acts decide on particular position assignment to the career civil
servant position, even the performance of such career civil servants is not linked to the
public administration, and should be treated as worker under the labour contract, it is
necessary to amend the definition of the public administration set in the Law on Public
Administration, eliminating internal administration as insufficient contentual element of
the public administration. Accordingly the current definition of the civil service should
be corrected by defining civil service as the set of the legal relations arising from gaining
status of the civil servant, modification or loss, also resulting from the public
administrative activities of the civil servant as defined in the Law on Public
Administration.

3. The guarantees of the career civil servant should be defined as the set of the
various rights based on the status of the civil servant including remuneration and related
direct and indirect allowances, various types of holidays, compensations and social pays
as well as the rights related to the performance of the official activity and end of office.
The guarantees of the career civil servant could be classified according to: 1) the legal
acts where they are set; 2) dependence on the received or assigned remuneration; 3)
relation to the family of the career civil servant; 4) individuals they are applied; 5) nature
of the guarantees.

4. The criteria of the right of the career civil service to get fair remuneration for
work distinguished in the doctrine of the Constitutional Court specify for the civil
service the concept of the right to get fair remuneration for work laid down in Article 48
of the Constitution. Therefore the enforcement of the right is regulated more strictly than
for the employees. The great impact for the legal regulation in this sphere has the case —
law of the Constitutional Court, also the numerous practise of the LSAC, which ensures
protection of the violated rights of the career civil servants. According to the current
legal regulation, it could be considered that the implementation of the right to the fair
remuneration for work in the civil service is sufficient, except particular circumstances
caused by the economic crisis (reduction of the components of the remuneration

indefinitely) and agreements on the annual tasks, that allegedly infringe the right set in
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Article 48 of the Constitution due to non — reimbursement for additional tasks
formulated in written, i.e., not foreseeing certain supplement payments.

Application of certain compensatory allowances not only directly to the career
civil servant, but also to his/her family is welcomed. However it is clear that the legal
regulation of the compensatory allowances raises several doubts and needs detailed
evaluation in order to regulate appropriate the allocation and payment procedure of the
social pays for the career civil servant family in the case of difficult material situation,
avoiding the application of the legal analogy, the amounts of the compensation for the
burial of the killed or dead career civil servant expenses are criticised and raises
grounded doubts as disproportionate to the other career civil servant guarantees of the
monetary value, even this guarantee directly related to the official performance and
treated as directly arising from the status.

5. The legal regulation of the guarantees related to the upholding the post held
by the career civil servants (annual leave, unpaid leave, leave for the improvement of
qualification, leave due to transfer of a career civil servant to another position and other
cases) is generally identical to the legal regulation applied to the employee, therefore
could not be treated as special ones based on or related to the status of the career civil
servant. Besides, the length of the unpaid leave which is included into the length of civil
service is criticised, as the length of civil service is a background for the additional
annual leave, because no limitations for using unpaid leave could create situations then
career civil servant is awarded additional days for the annual leave for the absence at
work.

6. The analysis of the guarantees of the dismissed from the office career civil
servants (notice period, severance pay) reveals certain differences from the dismissal
mechanism of the employees, however the application to the career civil servants
provisions of the Labour Code is inevitable. One of the few guarantees — restoration of
the status of the career civil servant and offering the position to the former career civil
servant, is directly related to the status of the career civil servant and reflects the
uniqueness of the career civil servant, however the implementation of these rights should
be improved by eliminating the potential abuse of the former career civil servants® in

using these rights.
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PROPOSALS FOR THE LAWMAKER

Based on the analysis made in the dissertation research on the regulation and
application of the career civil servants guarantees, it is suggested to the lawmaker to
make these amendments to the legal acts:

1. To amend the Law on Civil Service, determining the duration of the annual
leave of the career civil servant by working days. That would facilitate the
implementation of legal norms, allow to avoid formed deficient practice, potential
subjectivity and discrimination by unequal application of legal norms to the different
workers’ categories;

2. To revise the grounds, length and frequency of the unpaid leave;

3. To determine by the legal acts possibility to receive for the career civil servant
a minimal amount of the remuneration received, for example 30 per cent of the received
average wage in order to encourage them improve qualification on their own initiative by
using the leave for the qualification improvement;

4. To revise the grounds for the leave due to the transfer to another position,
extending their application to other transfer cases foreseen in the Law on Civil Service;

5. To limit the right to restore the status of the career civil servant and offers of
the vacant positions to the former career civil servants by setting personal obligation to
indicate reasons of the refusal of the offered position and establishing the number of the
possible non — motivated refusals; evaluate the possibility to apply these guarantees for
the career civil servants dismissed from the office on the other grounds;

6. To abolish the possibility to extend the service for the persons reached the
pension age by taking into account the prolongation of the retirement age to 65 years and
at the same time stimulation of the human resources in the civil service renewal;

7. To correct Article 43(5) of the Law on Civil Service by expanding the list of
determining cases when the position of the civil servant is upheld and payment of
remuneration is guaranteed in the case of marriage;

8. To correct Article 43(8) of the Law on Civil Service by including the period
of paying the sickness allowance, unpaid leave and annual leave into the list determining
the cases when the position of the civil servant is upheld but the payment of

remuneration is not.
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Neringa Gleboveé

KARJEROS VALSTYBES TARNAUTOJO GARANTIJOS

REZIUME

Anot Lietuvos Respublikos Konstitucinio Teismo (toliau — Konstitucinis
Teismas), valstybés tarnyba yra ypatinga Zmogaus socialinés veiklos rusis. Ji
neatsiejama nuo pacios valstybés, jos vaidmens visuomenés gyvenime. Valstybeés, kaip
visos visuomenés politinés organizacijos, valdzia apima visg valstybés teritorijg, o jos
paskirtis — uztikrinti Zmogaus teises ir laisves, garantuoti vieSajj interesa. Kad biity
garantuotas visos valstybinés bendruomenés — pilietinés Tautos vieSasis interesas,
valstybé turi uZtikrinti vieSojo administravimo vykdyma ir vieSyjy paslaugy teikima.
Viesgjj interesg uztikrina valstybés tarnautojai ir ypa¢ karjeros valstybés tarnautojai,

vykdydami vie$ojo administravimo funkcijas.

Darbo objektas.

2009 metais Lietuvos valstybés tarnyba buvo jvertinta kaip pati geriausia tarp
desimties 2004 m. geguzés 1 d. | Europos Sajungg jstojusiy valstybiy, taciau tokie
rezultatai nereiSkia, jog karjeros valstybés tarnautojy statuso pagrindu jgytos juy
garantijos yra nekvestionuotinos ar kad jos negaléty (neturéty) buti mokslinio tyrimo
objektas. Atvirkséiai, kaip tik tai turéty kelti susidoméjima karjeros valstybés tarnautojy
garantijy sritimi bei skatinti siekj argumentuotai iStirti, ar teiginys, kad daZniausiai
palyginti su privaciu sektoriumi maZesnius valstybés tarnautojy atlyginimus vies$ojo
administravimo srityje bandoma kompensuoti jvairiomis socialinémis garantijomis, yra
tiesa.

Lietuvos Respublikos valstybés tarnybos jstatyme (toliau — Valstybés tarnybos
jstatymas) iSskiriamos tokios valstybés tarnautojy grupés: karjeros valstybés tarnautojai,
statutiniai valstybés tarnautojai, politinio (asmeninio) pasitikejimo valstybés tarnautojai
ir jstaigy vadovai. Karjeros valstybés tarnautojai savo skai¢iumi yra bene gausiausia
valstybés tarnautojy grupé (Siuo atzvilgiu jiems prilygsta nebent statutiniai valstybés
tarnautojai). Be to, kaip teigia V. A. Vaicaitis, kal Lietuvoje kalbama apie valstybés
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tarnyba, tai visy pirma turimi omenyje karjeros valstybés tarnautojai, nes jie uZtikrina
vieSosios biurokratijos stabilumg, kompetencijos perimamumg ir profesionalumg. Be
abejo, gali kilti klausimas, kod¢l nebuvo pasirinkta analizuoti statutiniy valstybés
tarnautojy garantijy arba kodél jos neanalizuojamos kartu su karjeros valstybés
tarnautojy garantijomis.

Vienas 1§ neigiamo atsakymo argumenty yra tai, kad visy valstybés tarnautojy
grupiy garantijy aptarimas buty jneSes tam tikros painiavos ir labai iSplétes tyrimo
apimtj, nes ne visoms valstybés tarnautojy grupéms dél jy statuso ir vykdomos veiklos
skirtingumo taikomos tos pacios garantijos. Statutiniai valstybés tarnautojai, dar kitaip
daznai vadinami pareigiinais, turi valdingus jgaliojimus kity jiems nepavaldziy asmeny
atzvilgiu, jy tarnyba susijusi su tam tikrais ypatumais (pavyzdziui, padidintu pavojumi
sveikatai ir gyvybei). Todél Siame darbe nenagrinéti teisés aktai, apimantys jvairiy
statutiniy ~ valstybés tarnautojy grupiy garantijas (pavyzdziui, Statutai, kurie
reglamentuoja statutiniy valstybés tarnautojy veikla).

Antra, karjeros valstybés tarnautojy garantijos yra tarsi orientyras kity valstybés
tarnautojy grupiy garantijoms, t. y. karjeros valstybés tarnautojy garantijos laikytinos
atskaitos tasku kitoms wvalstybés tarnautojy grupiy garantijoms. Taip yra todél, kad
atsizvelgiant | Valstybés tarnybos jstatymo 4 straipsnio 2 dalj, Valstybés tarnybos
jstatymas 1§ dalies yra taikomas kitiems valstybés tarnautojams, kuriy veikla
reglamentuoja specialieji teisés aktai.

Karjeros valstybés tarnautojy garantijy aspektu svarbu analizuoti valstybés
tarnybos sampratg, valstybés tarnautojo savoka, jvertinti valstybés tarnautojy teisinj
statusg, 1Sryskinti valstybés tarnybos turinio elementus, identifikuoti karjeros valstybés
tarnautojy skiriamuosius pozymius ir kt. Tai leisty atsakyti i klausimg, ar §iuo metu
teisés aktais suteikiamos karjeros valstybés tarnautojy garantijos yra pakankamos, t. y. ar
karjeros valstybés tarnautojams neturéty priklausyti didesnés garantijos dél jy teisinio
statuso ir vykdomos vie$ojo administravimo veiklos ypatumy.

Siekiant tinkamai atlikti valstybés tarnybos sampratos analizg, biitina nagrinéti,
kuo valstybés tarnyba sKiriasi nuo valstybinés tarnybos, ar valstybés tarnybos savoka,
pateikta Valstybés tarnybos jstatymo 2 straipsnio 1 dalyje, yra tiksli ir nekeistina. Siuo
aspektu svarbu iSanalizuoti valstybés tarnybos savokos sasajas su Lietuvos Respublikos
vie$ojo administravimo jstatymo (toliau — VieSojo administravimo jstatymas) 2
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straipsnio 1 dalyje itvirtinta viesojo administravimo savoka. leSkant atsakymy ; minétus
klausimus ypatingai svarbu atsizvelgti 1 gausig Konstitucinio Teismo jurisprudencija,
suformavusig konstitucing valstybés tarnybos samprata.

Pateikus jtikinamus argumentus valstybés tarnybos klausimu, toliau darbe biitina
atskleisti valstybés tarnybos zmogiSkyjy iStekliy, Siuo atveju — valstybés tarnautojo —
sgvoka. Valstybés tarnybos jstatyme jtvirtinta valstybés tarnautojo sgvoka yra tarsi
pamatas ir kitoms valstybés tarnautojy grupéms, kadangi ji apima pagrindinius valstybés
tarnautojo poZymius.

Pastebétina, kad karjeros valstybés tarnautojai vieSojoje erdvéje daznai
tapatinami su darbuotojais, valstybés pareigiinais ir netgi politikais, manant, jog karjeros
valstybés tarnautojai turi neapibréZtas galias priimti sprendimus ir netgi jstatymus. Taip
yra 1§ dalies dél to, kad sprendZiant klausimus, susijusius su karjeros valstybés tarnautojy
statusu, teisémis ir pareigomis, tarnybine atsakomybe ir kt., taikomos net tik Valstybés
tarnybos jstatymo, kaip specialiojo teisés akto, Lietuvos Respublikos darbo kodekso
(toliau — Darbo kodeksas) nuostatos, bet ir kiti teisés aktai. Valstybés tarnyba yra
sudétingas, kompleksinis teisés institutas, kurj sudaro ne tik administracinés teisés, bet ir
kity teisés sistemos daliy: konstitucinés, darbo, socialinés apsaugos, civilinés ir netgi
baudZiamosios teisés normy reguliuojami visuomeniniai santykiai. Siuo aspektu
paminétina ir baudZiamoji teise.

Toks valstybés tarnybos santykiy teisinis reguliavimas suponuoja kelis
klausimus: 1) kodé¢l karjeros valstybés tarnautojy tarnybos santykiai reikalauja
reglamentavimo atskiru teisés aktu; 2) kodél jy garantijos negali biiti reglamentuotos tik
Valstybés tarnybos jstatyme; 3) ar visos karjeros valstybés tarnautojy garantijos galéty
biti jtvirtintos Darbo kodekse taip, kaip yra jtvirtintos darbuotojy garantijos. Karjeros
valstybés tarnautojy garantijy reglamentavimas ir Valstybés tarnybos istatyme, ir Darbo
kodekse reikalauja pazvelgti | karjeros valstybés tarnautojy teisinio statuso
i§skirtinumus, i jy vykdomos veiklos ypatumus ir atskleisti karjeros valstybés tarnautojy
garantijy specifika.

2011 m. Lietuvos vyriausiojo administracinio teismo praneSime spaudai
nurodoma, kad byly valstybés tarnybos santykiy srityje, taigi ir dél karjeros valstybés

tarnautojy garantijy, daugéja. Sis faktas yra dar vienas argumentas, pagrindZiantis
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karjeros valstybés tarnautojy garantijy analizés butinumg ir leidZiantis daryti prielaida,
kad karjeros valstybés tarnautojy garantijy uZtikrinimas néra pakankamas.

Tam, kad bty galima tinkamai iSanalizuoti karjeros valstybés tarnautojy
garantijas, visy pirma atskleistina, kas yra laikoma garantijomis, kaip jos suprantamos.
Pastebétina, kad tiek teisingje, tiek kitoje akademinéje literatiroje nepavyko rasti
vienareikSmiSko ir negin€ijamo garantijy apibréZimo. Taip pat ir Lietuvos bei uZsienio
valstybiy teisés aktai, Europos socialiné chartija (pataisytoji) nepateikia garantijy (taip
pat ir socialiniy garantijy) sagvokos. Literatiiros valstybés tarnautojy garantijy tematika
yra mazoka, garantijos néra detaliai analizuojamos, o jeigu ir analizuojamos, tai labiau
per konstitucionalizmo prizme, darbuotojy darbo salygy ar darbuotojy motyvacijos
priemoniy aspektais, garantijas laikant motyvaciniais veiksniais. Tokia padétis skatina
ieSkoti kaip galima tikslesnio garantijy apibrézimo ir karjeros valstybés tarnautojy
garantijy, sietiny su jy statusu ir vykdoma vieSojo administravimo veikla, klasifikacijos
pagal tam tikrus pagrjstus kriterijus. J. Palidauskaité teigia, kad ,karjeros valstybés
tarnautojy garantijy apimtis jgyja konkretumo studijuojant pagrindinj valstybés
tarnautojy veiklg reglamentuojantj teisés akta. Taciau nereikia pamirsti, kad valstybés
tarnautojams taip pat taikomos ir Darbo kodekso nuostatos. Todél iSkyla batinybé
atriboti karjeros valstybés tarnautojams ir kitiems dirbantiesiems taikytinas garantijas.

Darbo objektas yra tik su karjeros valstybés tarnautojy statusu ir jy vykdoma
vie$ojo administravimo veikla sietinos garantijos, t. y. tik tos garantijos, kurios iSimtinai
taikomos karjeros valstybés tarnautojams. Pastebétina, kad jstatymy leidéjas Valstybés
tarnybos jstatyme iSskyré socialines garantijas ir kitas garantijas. Atsizvelgiant j tai, kad
garantijy samprata gali blti gana plati, manytina, jog Sis skirstymas jokios didesnés
praktinés vertés neturi.

Siame darbe visas karjeros valstybés tarnautojy garantijas siekiama analizuoti,
suskirscius jas ] tris grupes:

1) darbo uzmokestis ir su juo susijusios kompensacinés garantijos;

2) einamy karjeros valstybés tarnautojy pareigy iSsaugojimo garantijos;

3) su tarnybos pasibaigimu susijusios garantijos.

Paprastai mokslin¢je teisin¢je literatiiroje, analizuojant valstybés tarnautojy
garantijas, nepamirStami ir darbo uzmokesCio klausimai. Daugelis sutiks, kad darbo

uzmokestis, nors ir neblidamas garantija per se, glaudziai siejasi su garantijomis ir yra
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daugelio kity garantijy pagrindas. Jeigu prisimintume ne kartg valstybés tarnybos
pozityvinio reguliavimo atzvilgiu taikyta konstitucingumo kontrole, biity galima drasiai
teigti, jog bene opiausia ir problemiskiausia karjeros valstybés tarnautojy statuso
reguliavimo sritis — darbo uzmokestis. Triikstant valstybés tarnybos santykiy teisinio
reguliavimo sistemiSkumo, aiSkumo, skaidrumo, nesilaikant teiséty liikesCiy principo,
kyla grésme karjeros valstybés tarnautojy garantijoms.

Darbo uzmokestis svarbus ne tik garantijoms per se, bet ir tuomet, kai mokamos
tam tikros kompensacines iSmokos, pavyzdZziui, iSeitiné iSmoka atleidimo i§ pareigy
atveju. Tod¢l konstitucing teisé ] teisingg atlyginimg uz darbg yra bene svarbiausias
karjeros valstybés tarnautojy garantijy pagrindas. Analizuojant teisés ] teisingg
atlyginimg valstybés tarnyboje samprata, Sios teisés teisinio reguliavimo ir jgyvendinimo
problematika, jvertinant Konstitucinio Teismo ir kity teismy praktika, darbe taip pat
pateikiama kity kompensaciniy iSmoky (zuvusio ar mirusio karjeros valstybés tarnautojo
laidojimo iSlaidy kompensavimas, paSalpa karjeros valstybés tarnautojo Seimai, esant
sunkiai materialinei biiklei, tarnybiniy kelioniy i$laidy padengimas) analizé.

Garantijoms, susijusioms su einamy karjeros valstybés tarnautojo pareigy
iSsaugojimu, priskiriamos jvairiy rusiy atostogos bei kiti atvejai, kuomet uztikrinamas
einamy pareigy iSsaugojimas, pavyzdziui, karjeros valstybés tarnautojas yra iSsiystas j
tarnybing komandiruote; karjeros valstybés tarnautojai pagal kvietimg ar Saukimg yra
iSvykes ] teismg; karjeros valstybés tarnautojas yra paSauktas j pratybas, mokymus ar
vykdyti tarnybiniy uzduodiy pagal Karo prievolés jstatyma ir pan. Siame darbe
analizuojamas tokiy garantijy teisinis reguliavimas, pateikiami sitilymai dél teisés akty
pataisy.

[ treCig grupg patenkanciy garantijy svarba yra itin reikSminga, nes jos susijusios
su tarnybos santykiy pasibaigimu. Penkioliktosios Lietuvos Respublikos Vyriausybés
inicijuoty reformy valstybés tarnybos ir vieSojo administravimo Srityse tikslas buvo
bendro valstybés tarnautojy skai¢iaus maZzinimas, tod¢l 2009-2011 metais padaugéjo
karjeros valstybés tarnautojy, atleidziamy dél pareigybés panaikinimo. Tokiais atvejais
svarbu iSlaikyti jspéjimo apie biisimg atleidimg terminus, tinkamai atsiskaityti su
atleidziamu karjeros valstybés tarnautoju, uztikrinti socialiai jautrioms grupéms
priklausanciy karjeros valstybés tarnautojy garantijas bei kitas su tarnybos pasibaigimu

susijusias garantijas. Todél manytina, darbo dalis, kurioje aptariami Sie klausimai, yra
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svarbi kaip leidzianti atsakyti j klausimg, ar tarnybos pasibaigimo atveju karjeros
valstybés tarnautojo garantijos yra pakankamos, ar jy jgyvendinimas praktikoje yra
tinkamas. Be abejo, atsakymy suradimui bitina pasitelkti teisminés praktikos analize,
nes priesingu atveju tyrimo tikslai likty nepasiekti.

Visi Sie jvade paminéti klausimai lemia $io darbo tiksla — iSanalizuoti Valstybés
tarnybos jstatyme ir, kur biitina, Darbo kodekse jtvirtintas teisés normas, reguliuojancias
karjeros valstybés tarnautojo garantijas, atskleisti karjeros valstybés tarnautojams dél jy
statuso ir vykdomos vieSojo administravimo veiklos iSskirtinumo suteikiamy garantijy
turinj, taip pat atskleisti $iy garantijy taikymo praktika, jvertinant ja teisinio reguliavimo
pakankamumo (nepakankamumo) pozitriu. Siekiant minéto tikslo, darbe keliami Sie
uzdaviniai:

1. Remiantis Konstitucinio Teismo jurisprudencija ir moksline literatiira,
atskleisti sgvoky valstybés tarnyba, valstybés tarnautojas turinj ir jvertinti, ar S$ios
sgvokos, jtvirtintos teisés aktuose, yra tinkamos, o jeigu biity jrodytas jy netinkamumas —
pateikti sitilymus joms patikslinti.

2. Apibrézti valstybés tarnautojy garantijas ir pagal tam tikrus Kriterijus jas
suklasifikuoti.

3. ISnagrinéti karjeros valstybés tarnautojy teisés gauti teisingg apmokejimag uz
darbg turinj, identifikuojanti S$ios teisés jgyvendinimo problematika, jvertinant
Konstitucinio Teismo ir kity teismy praktika, bei iSanalizuoti su darbo uzmokesciu
susijusiy kompensaciniy iSmoky turinj ir kaip jos uztikrinimos.

4, ISnagrinéti einamy pareigy iSsaugojimo garantijy turinj, jy suteikimo sglygas ir
jvertinti §iy garantijy pakankamumg (nepakankamumg), atsizvelgiant j karjeros valstybés
tarnautojo statuso iSskirtinuma.

5. Istirti su tarnybos pasibaigimu siejamy garantijy turinj, jy uztikrinimo sglygas ir

jvertinti, ar Sios garantijos pakankamai jgyvendinamos.

Ginamieji teiginiai:
1. Valstybés tarnybos jstatyme jtvirtinta valstybés tarnybos sgvoka ir Vie$ojo
administravimo jstatyme jtvirtinta viesSojo administravimo savoka yra susijusios.

Kadangi vieSasis administravimas per se neturi apimti vidaus administravimo, valstybés
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tarnybos ir viesojo administravimo sgvokos yra tikslintinos, atsisakant vidaus
administravimo aspekto. Atitinkamai tikslintina ir valstybés tarnautojo sgvoka.

2. Tiek tarptautiniuose ir nacionaliniuose teisés aktuose, tiek teisinéje
mokslinéje literatiiroje nepateikiama valstybés tarnautojy garantijy savoka ir §iy
garantijy klasifikacija. Garantijy sgvokos pateikimas reikSmingas tuo, kad tik Siuo
pagrindu jmanoma atskleisti karjeros valstybés tarnautojui taikomy garantijy
i§skirtinuma bei suklasifikuoti garantijas.

3. Siekiant  garantuoti  karjeros  valstybés  tarnautojams taikytinas
kompensacines iSmokas, biitinas tinkamas karjeros valstybés tarnautojy darbo
uzmokescio teisinis reglamentavimas.

4. FEinamy karjeros valstybés tarnautojo pareigy iSsaugojimo garantijos i$
esmés yra analogiSkos darbuotojams taikomoms garantijoms, o einamy karjeros
valstybés tarnautojo pareigy iSsaugojimo garantijy teisinis reglamentavimas turi
trukumy, kelian¢iy problemy praktikoje.

5. Su tarnybos pasibaigimu siejamos karjeros valstybés tarnautojy garantijos

yra pakankamos, ta¢iau jy praktinis jgyvendinimas turi trukumy.

Darbo naujumas, aktualumas ir originalumas.

Darbo aktualumg pirmiausiai parodo tai, kad valstybés tarnybos santykiy ir
valstybés tarnautojy garantijy teisinio reglamentavimo atitikimas Lietuvos Respublikos
Konstitucijai (toliau — Konstitucija) ne kartg buvo nagriné¢jamas Konstituciniame Teisme
ir dél to buvo priimta beveik dvi deSimtys Konstitucinio Teismo nutarimy, sietiny su
valstybés tarnyba. Be abejo, ne visuose nutarimuose buvo atlieckama valstybés tarnautojy
garantijy teisinio reglamentavimo konstitucingumo kontrolé, tafiau Konstitucinio
Teismo déka yra suformuota konstitucing valstybés tarnybos doktrina, davusi postiimj ne
tik galiojanciy teisés akty pataisoms, bet ir pateikusi atsakymus j daugelj praktiniy ir
teoriniy klausimy. Autorés nuomone, i§ esmés kertiniais valstybés tarnybos teisiniam
reguliavimui laikytini Konstitucinio Teismo 2004 m. gruodzio 13 d. ir 2007 m. kovo 20
d. nutarimai, kuriuose Konstitucinis Teismas pateiké iSsamig konstitucinés valstybés
tarnybos sampratos analize, nurodé kriterijus ir principus, taikytinus valstybés tarnybai ir

valstybés tarnautojams, pabrézé, kad draudimas dirbti kita darbg yra prieStaraujantis
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Konstitucijai, taip pat kad 2003-2005 m. valstybés tarnautojy darbo uzmokesc¢io
apskaiciavimui taikyti koeficientai pazeide jy teise ] teisingg apmokéjima uz darbg ir kt.

AtskleidZiant darbo aktualuma, svarbus ir kiti Konstitucinio Teismo nutarimai.
PavyzdZziui, 2001 m. gruodZio 18 d. nutarime Konstitucinis Teismas pasisake dél
valstybés tarnautojy teisés j teisingg atlyginimg uz darbg uztikrinimo ir konstatavo, kad
Konstitucijos 48 straipsnio 1 dalyje jtvirtinta teisé gauti teisingg apmokéjima uz darbg
yra neatsiejama nuo konstitucinio teisin€s valstybés principo, kuris apima ir teiséty
lukes€iy apsaugos principa, reiSkiantj, kad jei asmeniui pagal teisés aktus yra nustatytas
tam tikras apmokéjimas uz darba, tai jis ir turi biiti mokamas nustatytg laika.

2009 m. gruodzio 11 d. nutarime Konstitucinis Teismas analizavo valstybés
tarnautojams taikytiny priedy ir priemoky dydziy ribas, o 2010 m. balandzio 20 d.
nutarimu Konstitucinis Teismas konstatavo, kad esant sunkiai ekonominei Lietuvos
valstybés situacijai valstybés tarnautojy 2009 metais padaryti darbo uZmokescio
mazinimai yra teiséti ir pagristi. Tai tik dar karta jrodo, kad pastaraisiais metais valstybés
tarnautojy darbo uzmokescio klausimai yra opis ir aktualis, o jy aptarimas vis i§ naujo
iSkyla vieSumon.

Tyrimo aktualumg lemia ne tik Konstitucinio Teismo jurisprudencijos, SUsijusios
su valstybés tarnyba gausa, bet ir per dvideSimt Lietuvos Respublikos nepriklausomybés
mety ne karta gana kardinaliai keistas pozitris j valstybés tarnybg, ieSkant geriausio
varianto, pasitelkiant uzsienio Saliy, ypatingai senbuviy Europos Sajungos valstybiy
nariy, patirtj. Visos Sios paieskos 1émé dazng teisinio reglamentavimo kaitg: 1995 metais
buvo priimtas Lietuvos Respublikos valdininky jstatymas (toliau — Valdininky
jstatymas), 1999 metais jj pakeité¢ Lietuvos Respublikos valstybés tarnybos jstatymas, o
2002 m. liepos 1 d. jsigaliojo Lietuvos Respublikos valstybés tarnybos jstatymo nauja
redakcija. leSkant tinkamiausio valstybés tarnybos modelio, keiciant teisinj
reglamentavimg, neiSvengta teisinio reguliavimo aiSkumo, stabilumo, teisinio tikrumo
stokos. Ir nors, kaip minéta, 2009 metais Lietuvos valstybés tarnyba buvo jvertinta kaip
pati geriausia tarp deSimties j Europos Sgjungg 2004 metais jstojusiy valstybiy, taciau
teisinio reguliavimo trikumy ir teisés akty taikymo praktikoje, kuriuos reikéty istaisyti,
yra. Tq akivaizdziai liudija ir pagal Lietuvos Respublikos Vyriausybés 2010 m. birZelio
2 d. nutarimu patvirtintg Valstybés tarnybos tobulinimo koncepcija (toliau — Valstybés

tarnybos tobulinimo koncepcija) parengtas Lietuvos Respublikos valstybés tarnybos
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jstatymo pakeitimo jstatymo projektas Nr. 10-4358-02 (toliau — Valstybés tarnybos
Jstatymo pakeitimo projektas).

Be abejonés, darbo aktualumg Zymi ir jau minétos 2009—-2011 m. vykdytos
reformos valstybés tarnyboje, kuriy metu siekta sumazinti bendrg valstybés tarnautojy
skaiCiy, atleidZiant karjeros valstybés tarnautojus i§ pareigy dél pareigybés panaikinimo.

Darbo aktualumg ir naujumg parodo ir tai, kad valstybés tarnybos klausimai, 0
ypaC karjeros valstybés tarnautojy garantijy sritis, tik gana fragmentiSkai iStyrinéti
mokslinéje teisinéje literatiiroje. Dazniausiai mokslo darbuose analizuojami valstybés
tarnautojy ir darbuotojy statuso skirtumai, valstybés tarnybos per se raida. Valstybés
tarnybos teisinio reglamentavimo aspektus nagrin¢jo D. Petrylaite, V. TiaZkijus, L
Povilaitiené, P. Cioéys, I. Macernyté-Panomarioviene, V. A. Vaicaitis, A. Laurinavicius,
A. Minkevicius, V. Smalskys, J. Palidauskaité, V. Nakrosis, A. Vaisvalavicitite ir kt.,
taiau gilesnés karjeros valstybés tarnautojy garantijy turinio atskleidimo, teisinio
reglamentavimo ir praktinio taikymo analizés néra. Tiesa, keletas garantijy problematikai
skirty tyrimy buvo atlikta, taciau juose tik palyginamos esancios garantijos Lietuvoje ir
svetur. Siuose darbuose nesigilinama j karjeros valstybés tarnautojy garantijy
reglamentavimg lingvistiniu ar teleologiniu metodais, nenagrinéjamas paciy garantijy
turinys, jy jgyvendinimas praktikoje, néra pateikta pakankama teisminés praktikos
analizé. Valstybés tarnyba evoliucionuoja, didéja Lietuvos (Konstitucinio Teismo,
administraciniy teismy) ir Europos Sajungos teismy sprendimy Sioje srityje skaicius ir
butinybé tobulinti teisés aktus atsizvelgiant j §ig teismy praktika, todél poreikis iSsamiai
ir sistemiskai iSanalizuoti karjeros valstybés tarnautojams taikomas garantijas, atskleisti
juy turinj, pobidj ir tikslg (atsizvelgiant tiek j Konstitucinio Teismo jurisprudencija, tiek j
bendrosios kompetencijos ir specializuoty teismy praktika, tiek ir j negatyvius §ios srities
teisinio reguliavimo aspektus) bei teikti atitinkamus pasitilymus tobulinti teisinj
reglamentavima Sioje srityje akivaizdus.

Darbo originalumg atspindi tai, kad jame, tiriant karjeros valstybés tarnautojy
garantijas, konkreCios garantijos analizuojamos atskirai (t. y. po viena), tuo paciu
jzvelgiant (nurodant) ir jy tarpusavio sgsajas, o tai dar nebuvo bandyta atlikti né viename

moksliniame darbe.
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Analizuojamos temos iStyrimo lygis ir pagrindiniai darbo Saltiniai.

Teiseés akty analizé be jy atzvilgiu atliktos konstitucingumo kontrolés biity
vertinga tik teoriniu poziiiriu, todél Siame darbe pateikiama Konstitucinio Teismo
jurisprudencija, Lietuvos vyriausiojo administracinio teismo ir kity teismy (tiek, kiek ji
yra reikSminga Siam tyrimui) praktika. Paminétina, kad atsiZzvelgdamas j Konstitucinio
Teismo jurisprudencijg, jstatymy leidéjas ne kartg turéjo keisti Valstybés tarnybos
]statymo nuostatas.

Tyrime nagrinéjamos atitinkamos Konstitucijos nuostatos, analizuojami su
tyrimo tema susij¢ pozityviosios teises Saltiniai (pagrindiniais i§ jy laikant Valstybés
tarnybos jstatymg ir Darbo kodeksg), jstatymy jgyvendinamieji teisés aktai. Siekiant
atlikti iSsamig analiz¢ darbe taip pat nagrinéjami uzsienio valstybiy teisés aktai,
reglamentuojantys valstybés tarnautojy garantijas. Kadangi Lietuva — Europos Sajungos
valstybé naré, o pagal Lietuvos Respublikos konstitucinio akto dél Lietuvos Respublikos
narystés Europos Sajungoje 2 punkto nuostatg Europos Sagjungos teisés normos yra
sudedamoji Lietuvos Respublikos teisinés sistemos dalis, manytina, kad Europos
Tarybos Reglamento Nr. 259/68, nustatanc¢io Europos Bendrijy pareigiiny nuostatus ir
kity tarnautojy jdarbinimo salygas (toliau — Europos Bendrijy pareigiiny nuostatai),
jvertinimas yra reikSmingas §io darbo analizei, nors nacionalinés valstybés tarnybos
teisinis reguliavimas ir yra priskirtas iSimtinei Europos Sgjungos valstybiy nariy
kompetencijai.

Kadangi valstybés tarnybos santykiy reglamentavimas yra labai daznai
keiiamas ir néra jokiy garantijy, kad nepasirodys naujy iniciatyvy pozityviajai teisei
keisti, Siame darbe pozityviosios teisés Saltiniai naudojami su pakeitimais iki 2012 m.
liepos 1 d.

Kalbant apie kitus tyrimo Saltinius, pazymétina, kad, kaip jau minéta, iSsamiy
moksliniy darby valstybés tarnybos tematika néra gausu, daugiausiai pasitaiko moksliniy
straipsniy. Lietuvos Respublikos valstybés tarnybos jstatymo komentaro autoriai
analizavo Valstybés tarnybos jstatymo nuostatas, jy praktinio jgyvendinimo aspektu,
taCiau detalesnio poziiirio ] jstatyminiy nuostaty kokybe nepateiké. 2003 metais iSleistu
leidiniu Lietuvos Respublikos valstybés tarnybos jstatymas praktikoje buvo siekiama
paaiskinti, kaip geriau taikyti Valstybés tarnybos jstatyma, taciau jame taip pat neskirta

pakankamai démesio detalesniems valstybés tarnybos ir valstybés tarnautojy statuso
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reguliavimo aspektams. Valstybés tarnyba tik bendrais bruozais aptarta ir leidinyje
Lietuvos teisés pagrindai.

D. Petrylaite valstybés tarnybos aspektus dazniausiai nagrin¢ja per kolektyviniy
sutariy ir deryby prizme. V. Tiazkijus valstybés tarnybg lygina su darbu pagal darbo
sutart] ir siekia identifikuoti valstybés tarnautojy ir darbuotojy panaSumus ir skirtumus.
V. Nakrosis | valstybés tarnybg zvelgia labiau kaip i vieSojo administravimo elementg ir
nagrinéja ja tokiais aspektais kaip patrauklumas, modernumas, prieinamumas,
skaidrumas. J. Palidauskaité, nagrinédama valstybés tarnyba, daugiau gilinasi | jos
etiSkumo problemas, valstybés tarnautojy motyvavimo veiksnius. Si autoré yra atlikusi
valstybés tarnautojy socialiniy garantijy lyginamaja analize¢ moksliniame straipsnyje
»Valstybés tarnautojy socialinés garantijos Europos Sgjungos Salyse: lyginamasis
aspektas®, taciau Siame tyrime nesigilinama nei ] istorin] garantijy reglamentavimo
aspekta, nei | paciy garantijy turinj. Tiesa, mokslininké analizuoja socialiniy garantijy
sgvoka, bet galimos socialiniy garantijy rasys néra jvardijamos. J. Palidauskaité ir A.
tematika, siekaint nustatyti veiksnius, kurie motyvuoja asmenis dirbti valstybés
tarnyboje. Be to, A. Vaisvalaviciaté atliko lyginamaja analizg, kuria siekiama atskleisti
atskiry Europos Sgjungos Saliy patirt] valstybés tarnautojy socialiniy garantijy srityje,
taiau Sioje analizéje néra pateikiama Lietuvos patirtis, néra gilesnés nagrinéjamy
socialiniy garantijy turinio analizés.

V. A. Vaicaitis tyrin¢ja valstybés tarnybg per Konstitucinio Teismo priimty
nutarimy prizme¢ ir, atsizvelgdamas ] konstitucing valstybés tarnybos samprata,
analizuoja naujausias teisékiiros iniciatyvas.

Paminétini moksliniai tyrimai apie pasitikéjimg valstybés tarnyba, apie
aukstesnigja valstybés tarnyba, apie lyderyste valstybés tarnyboje.

Kad ir kaip atrodyty keista, mokslinés literatiiros valstybés tarnautojy darbo
uzmokesCio klausimais néra gausu. Be autorés mokslinio straipsnio ,,Valstybés
tarnautojy darbo uzmokescio teisinis reguliavimas ir jo probleminiai aspektai®, valstybés
tarnautojy darbo uzmokesciu dome¢josi A. Vaisvalaviciiite, taciau Sios autorés tyrimas
apima tik dabar galiojan¢ig darbo uzmokes¢io sistema, nesigilinant j tai, kaip darbo

uzmokesc¢io klausimai valstybés tarnyboje kito nuo Lietuvos nepriklausomybés atgavimo
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ir kokig jtaka valstybés tarnautojy darbo uzmokescio teisiniam reguliavimui turi teismy
praktika.

Apie darbo uzmokest] (taciau tik netiesiogiai ji siejant su valstybés tarnyba) raso
V. Gerikien¢ ir I. Blazniené moksliniame straipsnyje ,,Valstybinio sektoriaus darbuotojy
darbo apmokéjimo reguliavimo problemos Lictuvoje®. V. Gerikiené taip pat yra tyrusi
atlyginimo uz darbg reguliavimo problemas. V. Granickas ir [. Macernyte-
Panomarioviené yra nagrin¢je, kaip jgyvendinamas teisingo apmokéjimo uz darba
principas.

K. Masiulis ir A. Krupavicius knygoje ,,Valstybés tarnyba Lietuvoje: praeitis ir
dabartis* surinko skirtingy autoriy darbus apie valstybés tarnyba per se istoriniu ir
sisteminés analizés aspektu, taciau, kaip pastebi G. Bubnys, ne visur pavyko iSlaikyti
skirtingus autorius (nuo magistro iki profesoriaus) vienijancig gija.

Kolektyvin¢je monografijoje ,,Valstybés tarnybos teisinis reguliavimas ir
perspektyvos Lietuvos Respublikoje® skirta démesio ir valstybés tarnautojy garantijoms,
taCiau, autorés nuomone, nagrinéjamos garantijos analizuojamos per siaurai.

2009 m. vasario 24 d. Lietuvos Respublikos Seimo Valstybés valdymo ir
savivaldybiy komiteto bei Valstybés tarnybos departamento prie Vidaus reikaly
ministerijos surengtoje konferencijoje ,,Lietuvos valstybés tarnyba ir jos modernizavimo
gairés® tarptautiniai ekspertai pateiké Lietuvos valstybés tarnybos vertinimus, o miisy
Salies ekspertai pristaté valstybés tarnybos poky¢iy gaires, tobulinimo Kryptis ir pateiké
atitinkamas rekomendacijas, taCiau valstybés tarnautojy garantijy klausimas nebuvo
aptartas.

Vytauto Didziojo universiteto VieSojo administravimo katedra 2010 m.
balandzio 15 d. organizavo moksling konferencija ,Lietuvos valstybés tarnyba
kryZkel¢je: nuosaiki reforma ar radikali dekonstrukcija?*, kurios metu buvo aptarta
valstybés tarnybos vaidmuo, atsizvelgiant | pokycius vieSajame sektoriuje, vidiniai ir
iSoriniai veiksniai, lemiantys valstybés tarnybos politikg, valstybés tarnybos reformos
strategija ir tikslai, valstybés tarnautojo savokos transformacija ir galima korekcija,
valstybés tarnautojy veiklos, darbo rezultaty vertinimas, valstybés tarnybos politinio
neutralumo klausimas, teoriniai ir praktiniai valstybés tarnybos politizacijos aspektai ir
kt. Nors yzsioje konferencijoje ir buvo nagrin¢jama daug aktualiy klausimy, taciau

didesnio démesio valstybés tarnautojy garantijoms nebuvo skirta.
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Apzvelgus tyrimo Saltinius ir karjeros valstybés tarnautojy garantijy iStyrimo
lygi, galima teigti, kad Sis klausimas nebuvo sistemiSkai iSnagrinétas, nes daZniausiai
buvo tiriami tik tam tikri valstybés tarnautojy garantijy aspektai, o i§samios ir vientisos

analizés nebuvo atlikta.

Tyrimo rezultaty aprobavimas. Sio darbo autoré yra paskelbusi keleta
moksliniy straipsniy valstybés tarnybos santykiy reguliavimo tematika. Disertacijos
projektas buvo apsvarstytas 2012 m. birZelio 20 d. Vilniaus universiteto Teises fakulteto

Darbo teisés institute.

Tyrimy metodologija.

Atliekant disertacinj tyrimg buvo kompleksiSkai naudojami teoriniai ir
empiriniai mokslinio tyrimo metodai: lingvistinés analizés, loginis, sisteminés analizes,
lyginamasis, analitinis-kritinis, teleologinis ir kiti teisés aiskinimo metodai.

Taip pat disertacijai parengti buvo naudojami ir empiriniai tyrimo metodai.
Nagrinéjant teisés aktus, jy parengiamuosius dokumentus ir aiSkinamuosius rastus bei

teisminiy institucijy sprendimus buvo taikytas dokumentinés analizés metodas.

Darbo struktiira. Disertacijg sudaro jvadas (jame apibréziamas darbo objektas,
pagrindziamas darbo aktualumas, naujumas ir originalumas, jvardijamas darbo tikslas ir
uzdaviniai, pateikiami ginamieji teiginiai, aptariami tyrimo S$altiniai, darbo
metodologija), penkios déstomosios-tiriamosios dalys, iS§vados, pasiiilymai jstatymy
leidéjui, naudoty Saltiniy sgrasas ir autorés moksliniy straipsniy disertacijos tema sgrasas.

Pirmoji darbo dalis Valstybés tarnyba ir valstybés tarnautojo teisinio statuso
ypatumai yra pamatiné; joje analizuojama jstatyminé ir jurisprudenciné valstybés
tarnybos samprata, atskleidziant valstybés tarnybos koncepcijas, modelius, nurodant
pagrindinius Lietuvos valstybés tarnybos bruozus. Taip pat tiriamas valstybés tarnybos ir
vieSojo administravimo savoky santykis (vertinant §j santykj reikSminga autorés iSvada
del nepakankamai tikslaus vieSojo administravimo apibrézimo, nepagristai iSpleciancio
vie$ojo administravimo veiklos turinj). Sioje darbo dalyje taip pat analizuojamas

valstybés tarnautojo savokos ir valstybés tarnautojo statuso turinys. Sioje dalyje, kaip né
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vienoje kitoje, gausu Konstitucinio Teismo jurisprudencijos, suformavusios konstitucing
valstybés tarnybos doktring.

Antrojoje darbo dalyje Karjeros valstybés tarnautojy garantijy samprata ir jy
sistema sickiama surasti tinkama Karjeros valstybés tarnautojo garantijy apibrézima ir
jas suklasifikuoti pagal tam tikrus kriterijus. Tai labiau metodologiné dalis, kurios
pagalba atrasti bendri vardikliai toliau reikSmingi analizuojant konkrecias karjeros
valstybés tarnautojy garantijas.

Treciojoje darbo dalyje Darbo uzmokestis kaip pagrindas kitoms karjeros
valstybés tarnautojo garantijoms atskleidziama karjeros valstybés tarnautojo teisés gauti
teisingg apmokéjimg uz darbg samprata bei Sios teisés jgyvendinimas praktikoje;
analizuojamas ne tik teisinis reguliavimas, bet remiamasi ir Konstitucinio Teismo bei
Lietuvos vyriausiojo administracinio teismo jurisprudencija. Taip pat analizuojamos su
darbo uzmokesciu sietinos kompensacinés i§mokos.

Ketvirtojoje darbo dalyje Einamy karjeros valstybés tarnautojo pareigy
iSsaugojimo garantijos aptariami atvejai, kai karjeros valstybés tarnautojas iSsaugo
einamas pareigas (i$ esmés tai jvairios atostogy rasys, iSskyrus iSimtinai Darbo kodekse
reglamentuojamas néStumo ir gimdymo, tévystés ir vaiko prieZitiros atostogas).

Penktojoje darbo dalyje Tarnybos pasibaigimas ir su tuo siejamos garantijos
analizuojamos garantijos, kurios taikomos iSimtinai Kkarjeros valstybés tarnautoja
atleidziant i§ pareigy.

Darbo pabaigoje pateikiamos tyrimo i§vados ir pasitilymai jstatymy leidéjui.

Sis atliktas mokslinis tyrimas galéty bati naudingas valstybés institucijoms ir
jstaigoms, dalyvaujan¢ioms vykdant wvalstybés tarnybos reformas ir Siuo klausimu
rengianCioms atitinkamus teisés akty projektus. Atlikta analizé taipogi turéty biti
vertinga ir jdomi teisininkams praktikams, ypa¢ dirbantiems valstybés ir savivaldybiy
institucijose ir jstaigose, taip pat teisés mokslininkams ir socialiniy moksly, 0 ypac teisés
ir vieSojo administravimo krypciy, studentams. Tyrimo rezultatais galéty bati remiamasi
priimant naujus ar tobulinant jau galiojancius valstybés tarnyba reglamentuojancius

teisés aktus.
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ISVADOS

1. Valstybés tarnyba suprastina kaip: 1) teisiniy santykiy, kurie atsiranda
Lietuvos Respublikos pilie€iui jgyvendinus konstitucing teis¢ stoti  valstybés tarnyba,
kai kita tokiy santykiy Salimi yra valstybe, ir igijus valstybés tarnautojo statusg bei 18 jo
iSplaukiancias atitinkamas teises ir pareigas su adekvaciomis garantijomis, visuma
(Zmogiskyjy istekliy valstybés tarnyboje valdymo teisiniai santykiai); 2) valstybés
tarnautojo vykdoma teisés akty reglamentuota vieSojo administravimo veikla, skirta
jstatymams ir kitiems teisés aktams jgyvendinti, priimant administracinius sprendimus,
atliekant jstatymy ir administraciniy sprendimy jgyvendinimo kontrolg, teikiant
administracines paslaugas, administruojant vieSyjy paslaugy teikimg (valstybés
tarnautojy profesinés veiklos, vykdant viesqjj administravimg, teisiniai santykiai). Tuo
tarpu valstybés tarnautojas apibréztinas kaip fizinis asmuo, einantis pareigas valstybés ar
savivaldybés institucijoje ar jstaigoje, atliekantis vieSojo administravimo veikla,
uztikrinant vies$gj] interesa, turintis ypatingg teisinj statusg ir jgyjantis i$ jo iSplaukiancias

teises, pareigas ir garantijas.

2. Siekiant iSvengti ydingos praktikos, kai jstaigos vadovas tam tikrg pareigybe
priskiria karjeros valstybés tarnautojo pareigybei, nors pagal jg atliekama veikla néra
susijusi su vieSuoju administravimu ir ji turéty bati prilyginama darbuotojo pareigybei,
butina keisti VieSojo administravimo jstatyme jtvirtintg viesojo administravimo sgvoka,
eliminuojant vidaus administravimg kaip netinkamg vieSojo administravimo sgvokos
clementg. Atitinkamai turéty buti tikslinama ir valstybés tarnybos savoka, valstybés
tarnybg apibréziant kaip teisiniy santykiy, atsirandan¢iy jgijus valstybés tarnautojo
statusa, jam pasikeitus ar jj praradus, taip pat atsirandanciy deél valstybés tarnautojo
vykdomos vieSojo administravimo veiklos, apibréztos Lietuvos Respublikos vie$ojo

administravimo jstatyme, visuma.
3. Karjeros valstybés tarnautojy garantijas sitilytina apibrézti kaip karjeros
valstybés tarnautojy statuso pagrindu jgyta teisé€s aktuose jtvirtinty jvairiy teisiy rinkinj,

apimant] darbo uZmokest] ir su juos susijusias tiesiogines ir netiesiogines iSmokas,
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Jvairaus pobiidzio atostogas, kompensacijas ir paSalpas, su tarnybinés veiklos atlikimu,
tarnybos pasibaigimu susijusias teises.

Karjeros valstybés tarnautojo garantijos gali biiti klasifikuojamos pagal: 1) tai, kokiame
teis¢és akte jos reglamentuotos; 2) jy priklausomybg nuo gauto ar gaunamo darbo
uzmokesCio dydzio; 3) garantijy sgsajas su karjeros valstybés tarnautojo Seima; 4)

garantijy taikymo asmenims rata; 5) garantijy pobiid;.

4. Konstitucinio Teismo doktrinoje iSskirti karjeros valstybés tarnautojo teisés
gauti teisingg apmokéejima uz darbg kriterijai labiau konkretizuoja Konstitucijos 48
straipsnyje jtvirtintos teisés gauti teisingg apmokejimg uz darbg sampratg valstybés
tarnyboje, tod¢l Sios teisés jgyvendinimas yra griez¢iau reglamentuotas nei darbuotojo
atzvilgiu. Didele jtaka tinkamam teisiniam reguliavimui Sioje srityje turi Konstitucinio
Teismo jurisprudencija, taip pat gausi Lietuvos vyriausiojo administracinio teismo
praktika, kuri wuztikrina karjeros valstybés tarnautojy pazeisty teisiy gynima.
Atsizvelgiant ] Siuo metu galiojant] teisinj reguliavima, manytina, kad teisés ] teisinga
apmokéjimg uz darbg valstybés tarnyboje jgyvendinimas yra pakankamas, i§skyrus tam
tikras dél ekonominés krizés susiklosciusias aplinkybes (darbo uzmokescio sudétiniy
daliy mazinimg neribotam laikui) ir susitarimy dél metiniy uzduoCiy sudaryma, kuris
galimai pazeidzia Konstitucijos 48 straipsnyje jtvirtintg teis¢ gauti teisingg apmokéjimag
uz darbg, tinkamai neatlyginant uz papildomas rastu suformuluotas uzduotis, t. y.
neuztikrinant atitinkamos priemokos iSmokéjimo.

Teigiamai vertintinas kai kuriy kompensaciniy iSmoky taikymas ne tik tiesiogiai
paciam Kkarjeros valstybés tarnautojui, bet ir jo Seimai. Vis délto akivaizdu, kad
kompensaciniy iSmoky teisinis reglamentavimas kelia abejoniy ir reikalauja atidaus
jvertinimo, siekiant tinkamai reglamentuoti paSalpos karjeros valstybés tarnautojo
Seimai, esant sunkiai materialinei biiklei, skyrimo ir iSmoké&jimo tvarka, atsisakant
jstatymo analogijos taikymo. Taip pat kritikuotini jstatymu nustatyty kompensacijy
tarnybos metu Zuvus ar mirus karjeros valstybés tarnautojui dydziai kaip neproporcingi
kitoms piniging vert¢ turin¢ioms karjeros valstybés tarnautojy garantijoms. Taciau
pazymeétina, kad pastaroji garantija tiesiogiai sietina su karjeros valstybés tarnautojy

vykdoma tarnybine veikla ir traktuotina kaip tiesiogiai iSplaukianti i$ jy statuso.
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5. Karjeros valstybés tarnautojy garantijy, kuriy metu uztikrinamas jy einamy
pareigy 1Ssaugojimas (kasmetinés atostogos, nemokamos atostogos, atostogos
kvalifikacijai kelti, perkélimo atostogos ir kiti atvejai), reglamentavimas yra 1§ esmés
identiskas darbuotojams taikomam reglamentavimui, todél Sios garantijos neturéty biiti
laikomos ypatingomis i karjeros valstybés tarnautojo statuso iSplaukian¢iomis ar su juo
siejamomis garantijomis. Be to, kritikuotinas nemokamy atostogy trukmés jskaitymas j
valstybés tarnybos staza, kuris yra pagrindas gauti papildomoms kasmetinéms
atostogoms uz tarnybos stazg tuo aspektu, praktiSkai nesant ribojimo naudotis
nemokamomis atostogomis, jomis pasinaudoj¢ tarnautojai jgyja teis¢ 1 ilgesnés trukmes

kasmetines atostogas, nors tam tikrg laikotarpj jie realiai yra n¢je¢ tarnybos.

6. Atleidziamy 1§ pareigy karjeros valstybés tarnautojy garantijy (jspéjimo
terminai, iSeitinés iSmokos mok¢jimas) analizé rodo, kad yra tam tikry skirtumy nuo
darbuotojy atleidimo 1§ darbo procediiros. Visgi pabréztina, kad Sioje srityje
neiSvengiamas Darbo kodekso nuostaty taikymas atleidziamiems karjeros valstybés
tarnautojams. Sioje srityje tik dvi garantijos iSskirtinés: karjeros valstybés tarnautojy
statuso atkiirimo teisé ir pareigy siiilymas buvusiems karjeros valstybés tarnautojams.
Jos yra tiesiogiai susijusios su karjeros valstybés tarnautojy Statusu ir atspindi karjeros
valstybés tarnautojy iSskirtinumg. Taciau paZymeétina, kad biitina tobulinti Siy garantijy
jgyvendinimg, eliminuojant galimus buvusiy karjeros valstybés tarnautojy

piktnaudZziavimo atvejus jomis naudojantis.
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PASIULYMAI ISTATYMU LEIDEJUI

Remiantis disertaciniame tyrime atlikta karjeros valstybés tarnautojy
reglamentavimo ir taikymo analize, jstatymy leid¢jui sitilytina:

1. keisti Valstybés tarnybos jstatymg, nustatant karjeros valstybés tarnautojy
kasmetiniy atostogy trukme darbo dienomis. Taip buty palengvintas Sios srities teisés
normy jgyvendinimas, iSvengta $iuo metu egzistuojancéios ydingos praktikos ir galimo
subjektyvumo bei diskriminacijos nevienodai taikant teisés normas skirtingiems
darbuotojams;

2. tikslinti nemokamy atostogy suteikimo pagrindus, trukme ir daznuma;

3. siekiant skatinti karjeros valstybés tarnautojus kelti kvalifikacijg savo léSomis
ir pasinaudoti atostogomis kvalifikacijai kelti, nustatyti, kad $ios atostogos bty i$ dalies
apmokamos (pavyzdziui, numatant 30 procenty gauto vidutinio darbo uZmokescio
dydzio apmokéjima);

4. tikslinti perkelimo atostogy pagrindus, iSpleCiant jy taikymo sritj ir kitiems
Valstybés tarnybos jstatyme numatytiems karjeros valstybés tarnautojy perkélimo j kitas
pareigas atvejams;

5. apriboti karjeros valstybés tarnautojo statuso atkiirimo ir pareigy siiilymo
buvusiam karjeros valstybés tarnautojui teise, nustatant pareigg asmeniui nurodyti
motyvus, jeigu jis atsisako sitilomy karjeros valstybés tarnautojo pareigy, jtvirtinti
galimg nemotyvuoty atsisakymy skaiCiy ir jvertinti galimybe taikyti Sias garantijas
kitais pagrindais atleistiems karjeros valstybés tarnautojams;

6. atsizvelgus ] koncepcinge pensinio amziaus ilginimo iki 65 mety idéja ir
skatinant valstybés tarnybos zmogiskyjy istekliy atsinaujinimg, panaikinti valstybés
tarnybos pratgsimo asmenims sulaukusiems pensinio amziaus galimybg;

7. patikslinti Valstybés tarnybos jstatymo 43 straipsnio 5 dalj, prapleciant atvejy,
kai valstybés tarnautojui garantuojamos einamos pareigos ir mokamas darbo uzmokestis,
sarasa santuokos sudarymo atveju;

8. patikslinti Valstybés tarnybos jstatymo 43 straipsnio 8 dalj, jtraukiant ligos
paSalpos gavimo laikg, nemokamas atostogas, kasmetines atostogas ] atvejy, kai
valstybés tarnautojui einamos pareigos yra iSsaugomos, taCiau darbo uzmokestis néra

garantuojamas, sarasa.
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