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Justas Sakavicius
PROBLEMATICS OF PROPERTY TRUST LAW IN LITHUANIA
Summary

Topicality and problematics of the research. Under current legal arrange-
ments in Lithuania, the institution of property trust law is used to regulate the
implementation of relations of concerning public and private property rights.
However, such a delimitation of the application of property trust law is quite a
new phenomenon in Lithuanian civil law, having arisen only in a year of 2000
with the adoption of the Civil Code of the Republic of Lithuania (henceforth: LR
CC)'. Before the LR CC was enacted, property trust law functioned exclusively as a
measure of the management, use and possession of public property. The historical
circumstances of the evolution of this law reveal that until changes of 1964 version
of the Civil Code (henceforth: CC 1964) were accepted (17 May 1994)?, public
property trust law was mentioned as a law of operation management, i.e. a law on
the basis of which State enterprises and agencies managed State property that was
transferred to them, and only from the date that the afore-mentioned changes came
into effect, this law start to be called property trust law. It is noteworthy that the
legislators, in renaming the former law of operation management into a property
trust law did not fundamentally change the legal regulatory effect that had existed
until then. Therefore, property trust law arose in Lithuanian law through the
occurrence of a technical operation, i.e. by renaming the former law of operation
management into a property trust law. This choice of the legislators has led to a
problem in matching the name of this law to the contents of the property trust
law that is applied to management of public property relations. Besides, when
the revised LR CC came into effect in 2000, which entrenched private property
trust law as a right in rem, the legal regulation of trust property law specified in
the norms of the afore-mentioned codex had to be applied not only to private
property trusts but also to the regulation of the legal relations of public property
trusts, which were fundamentally different in their essence and nature. The
legislators, wishing to avoid ambiguities in the field of legal regulation of public
property management, chose to concisely describe property trust law as a right in
rem in the fourth book of the LR CC (LR CC Articles 4.106-4.110); however, by
the same token, in order to create the right conditions for the operation of private
property trust law, this law was concisely described in the sixth book of the LR

' Valstybés zinios, 2000, Nr. 74-2262.
? Lietuvos Respublikos civilinio kodekso pakeitimo ir papildymo jstatymas Nr. I-459. Vals-
tybés Zinios, 1994, 44-805.



CC as a trust contract institution (LR CC Articles 6.953-6.968). Nevertheless, by
choosing such a property trust legal regulation regulatory model, a situation was
created whereby private property trust laws were entrenched as basic provisions
of property law, not in the property law book of the LR CC, but in the contract
law book of the LR CC. Such a situation is not only inaccurate in a technical
jurisprudence sense (since property law is regulated by contract law provisions),
but it also creates the potential for legal lacunae. One such lacuna could be the
lack of legal regulation of a private property trust right arising from a will or a
court decision. Since the regulation of private property trust law as property law
is not comprehensive in the fourth book of the LR CC, and since in the sixth book
of the LR CC the stipulated trust law norms are oriented only to property trust
contract law, then it remains unclear how to treat a property trust right arising
from a will or a court decision. This reduces the effectiveness of the institution of
property trust law and its potential for practical application.

Apart from that, problems of legal regulation can be found when analysing
public and private property trust law separately. For example, when public
property trust law was supplemented with the institution of public property
trust contract, which is partly covered by the provisions of separate legislation
governing the management of public property?, a problem arose in coordinating
it with the institution of property trust contract approved in LR CC articles 6.953-
6.968. In our opinion, the institution of a special public property trust contract
in Lithuanian law has made it impossible to use, in the management of public
property, the property trust contract institution described in the sixth book of
LR CC. Meanwhile, in the legal regulation of private property trust law, the most
pressing question is the issue of the practical application of this law. Since the
revised LR CC sought to adapt the regulation of legal relations concerning tangible
property to fundamentally changed economic circumstances and to create, as
much as possible, more ample opportunities for realising the rights of owners and
other stakeholders in tangible property relations and to ensure the protection and
defence of those rights,* this Law provided for quite a few civil law institutions
designed to implement property law. Thus it was that not only private property
trust law was adopted in the LR CC, but so was law on the administration of
another individual’s property (Articles 4.236-4.252 of the LR CC) and other legal
institutions for the implementation of owners’ rights. Thus, given the operation
of several similar ways of organising property, property trust law encountered

* Lietuvos Respublikos valstybés ir savivaldybiy turto valdymo, naudojimo ir disponavimo
juo jstatymo 9 str. 4 d., 11 str. 3 d. Valstybés Zinios. 1998, Nr. 54-1492.

* Civilinio kodekso projekto aiSkinamasis rastas ,,Dél civilinio kodekso ketvirtosios knygos*
Nr. P-2529.[interaktyvus]. Vilnius, 2000-05-16 [ziGréta:2011-07-15]. <http://www3.lrs.It/
pls/inter3/dokpaieska.showdoc_I?p_id=100912&p_query=&p_tr2=>.



a real threat of being overshadowed by other mechanisms for implementing
individual rights. However, there are other reasons why individuals do not make
use of the institution of private property trust law, namely: the inadequacy of the
legal regulation of private property trust law, as a real right; the application of
subsidiary civil liability to the owner of entrusted property; unfavourable taxation
environment. All the afore-mentioned reasons show that property trust law is in
need of deeper academic analysis that could help solve some of the problems
arising in the application of property trust law.

The subject-matter of the research. The object chosen for this academic
study is the law of trust of public and private property, legal regulation by
provisions of material law and their explanation and practical application. The
study is oriented toward Lithuanian law on property trust, because in this country
the law in this sphere is characterised by the application of property trust law for
the realisation of both public and private property. Therefore, any use of examples
of foreign legal regulation is not for analysis of them per se, but as material to
assist the analysis of Lithuanian law on public and private property trust.

The purposeof theresearch. Theaim of the dissertation is to comprehensively
and systematically analyse, using foreign examples for comparison, the Lithuanian
property trust law model, studying the aforementioned property law both as a
coherent institution and as an amalgamation of two legal institutions intended
for realisation of public and private ownership respectively. The dissertation
also aims to reveal certain theoretical and practical issues and deficiencies in the
regulation of property trust law in Lithuania, suggesting ways of filling gaps in
Lithuanian law on both public and private property trust cases.

Goals of the research. These are the tasks required for implementing the
aims of this study:

1. To perform an in-depth analysis of Lithuanian law on public property
trust, discussing the evolution of this institution, reviewing the system of subjects
of public property trust law, determining their characteristics, assessing the
theoretical and practical assumptions about application of property trust law in
relation to these subjects, determining the functions involved in public property
trustlaw, providinga critique of public property trust law, assessing the justifiability
of applying public property trust law for the implementation of National and
Local Government law; and also to clarify any theoretical insufficiencies in the
application of existing public property trust law in Lithuania, to reveal any topical
problems and to suggest possible solutions for them, and also to look at future
perspectives for legal regulation of public property trust law.

2. To examine in detail the institution of private property trust law in
Lithuania, discussing the historical circumstances surrounding the advent of this
institution in the legal system of Lithuania, looking at each reason for the advent
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of private property trust law separately, identifying cases of the application of
private property trust law in Lithuania, identifying problems in the regulation of
private property trust law and suggesting possible solutions for them; and also
to review global tendencies in the evolution of private property trust law and to
assess their relationship with private property trust law as it operates in Lithuania;
also to discuss the characteristics of subjects and objects of this property trust law
and to explain the causes of the sparse practical application of private property
trust law in Lithuania, suggesting ways of eliminating these causes.

Academic novelty and practical significance of the research. This disser-
tation is the first study in Lithuania to analyse Lithuanian trust of property law
as a coherent institution, discussing in detail public property trust law and pri-
vate property trust law separately. Up to now, no one in legal studies has made
any complex academic attempt to examine the genesis of property trust law, to
discuss the characteristics of subjects and objects of this property trust law or
to identify the most commonly occurring problems. There has been neither any
thorough academic study concerning the sub-institutions of property trust law,
i.e. the right to hold public property or private property in trust.

The theoretical and practical value of this study derives from its originality.
First of all, the dissertation seeks to establish that property trust law, viewed as
the institution used in many other countries, does not have the appropriate legal
theoretical basis in Lithuania to be used for regulating the property management
relationships of National and Local Governments. Therefore, conclusions formed
during the study provide a basis for reconsidering the motives for applying
property trust law and for stimulating discussion among both legislators and legal
scholars concerning the validity of applying the concept of public property trust
law to regulate public property trust relations. In addition, the complex system
of public property trust law is discussed in this dissertation for the first time in
Lithuania; there is discussion of the types of trustees who may control public
property and it is explained what may become the objects of public property trust
law, what the content of this law is and how it is determined. The analysis of
the afore-mentioned public property trust law elements may become valuable
teaching material and a source of understanding about the public property
management system.

This dissertation is also valuable for the theory and practice of private
property trust law. The value of this thesis for civil law theory is in it presentation
of private property trust law as a property law implementation measure that is
widespread in the world and frequently applied, while revealing the particularities
of the legal regulation of property trust law in Lithuania. Meanwhile, the practical
benefit of the dissertation is in its presentation of guidelines for the application
of private property trust law, i.e. it explains under what circumstances a right

6



of private property trust could be applied when deriving from a will or a court
decision. In addition, the dissertation specifies the objects that could be held in
trust, and it also names the risks confronting civil law subjects who have chosen
to exercise their right of ownership with the help of private property trust law.
The dissertation also seeks to encourage and increase the use of private property
trust law in practice; therefore, for this reason the study presents property trust
law as well-founded alternative to certain other legal relationships regulated
by other types of property law (e.g. the right to administer another individual’s
property, the right of usufruct). In general, the facts presented in the dissertation
about property trust law are new and therefore meaningful to both the study and
the practice of law.

Thesis that this dissertation is defending. In Lithuania, public property
trust law and private property trust law, because of their fundamental attributes,
ought to be recognised as separate and independent types of property law.

SURVEY OF THE RESEARCH

Property trust law has not been analysed in detail in Lithuanian legal
literature. The only study of this aspect of property law appeared in the textbook
»Daiktiné teis¢“> (“Property Law”), which was published in 2010. However, it is
noteworthy that in this publication property trust law was dealt with only briefly
together with other aspects of property law and it was not analysed in depth.
Apart from the afore-mentioned work, property trust law has only been dealt
with from time to time in Lithuanian legal doctrine, focusing on one or another
aspect of the application of this law. For example, in his textbook ,,Civiliné
teise“® (“Civil Law”), P. S. Vitkevicius dedicated several paragraphs to reviewing
property trust law arising from management of public property. However, this
researcher’s analysis was done at a time when the 1964 version of the LR CC
was still in force, so it did not cover the application of property trust law in the
dealings of private individuals. R. Stanislovaitis in his textbook ,,Komerciné teisé*’
(“Commercial Law”), succinctly discussed private property trust law. However, in
that book he did not analyse public property trust law. Hence it can be seen that
research on property trust law in Lithuania has been quite fragmentary and it has
not analysed property trust law as a coherent legal institution that can be applied
to implementing the laws on both public and private property.

5 Baranauskas E., Laurinavi¢ius K., Pakalniskis V., Vasariené D. Daiktiné teisé. Vadovélis.
Vilnius: Mykolo Romerio universitetas, 2010.

¢ Vitkevicius, P. S., et al. Civiliné teisé. Vadoveélis. Antrasis pataisytas leidimas. Kaunas: Vijus-

ta, 1998.

Stanislovaitis, R., Komerciné teisé. Vilnius: Eugrimas, 2005.



Foreign scholars have devoted more attention to the peculiarities and
problems of property trust law. In what concerns the dual function of Lithuanian
property trust law to regulate the relations between the laws on both public and
private property, the legal scholars who have written on this legal model can
be divided into two categories, namely those who studied the law on public
property management and those who studied the institution of private property
trust law.

Since the two legal institutions are similar, as are the Russian institutions
of economic management law or operative management law, which in their
basic attributes do not differ much from the legal construction of Lithuanian
public property trust law, the dissertation has relied on the works of resear-
chers who have analysed the afore-mentioned aspects of property law. These
laws were analyzed by such authors as: K. P. Kriazevski (Kpswescxux, K. I1.)5,
S. O. Korytov (Kopumos, C. 0O.)°, A. A.Ivanov (Meanos, A. A.)", V. A. Do-
zorcev ([osopues, B. A.)", V. Venediktov (A. B. Beneoukmos)?, K. 1. Sklovs-
ki (Cknoscxuii, K. 1.),"* D. V. Petrov (Ilempos, /. B.), * E. A.Suchanov
(Cyxanos, E. A.)", L. V. Sanikova (Cannuxosa, /I. B.)'® and others. Private
property trust law has been written about by such scholars as: M. I. Bragins-

Kpsoxesckux, K. I1. ITpaso onepamuerozo ynpasnenus u npaso xo3siicmeenHo20 6e0eHus
no Poccutickomy epaxcoarckomy npasy. [lucceprauys Ha COMCKAHIE YIEHOI CTEIIeHN KaH-
JyjaTa pUAMYECKMX HayK. MOCKOBCKMII TOCYJApCTBEHHBI YHUBEPCUTET UM. JIoMOHO-
coBa. Mocksa, 2003.

° Kopsitos, C. O. IOpuduueckas npupoda npasa xo3siicmeenozo éedeHus. Jyuccepranms
Ha COMCKaHMe Y4EHOII CTelleHN KaHIMAaTa I0pUANIeCcKIX HayK. SIpociaBckumit rocygapc-
TBeHHbI yHuBepcutet uM. I1. I. lemupnosa. Apocnasnb, 1999.

ViBanoB, A. A. IIpaso cobcmeeHHOCMU U MOBAPHO-0eHexNHble OMHOUeHUs. [TuccepTanms
Ha COMCKaHIe Y4€HOM CTeNeHM KaHau/aTa lopuandeckux Hayk. Jlenmnrpan, 1991.
To3sopues, B. A. IIpasa eocydapcmeenozo npomvluisieHHo20 NPeOnpUsmus Ha 3aKpensieH-
Hoe 3a HUM umyujecmeo. JluccepTalus Ha COMCKaHMe yIeHOI CTelleH) KaHu/aTa Iopuiu-
yecKux HayK. Mocksa, 1955.

BenenukTos, A. B. Tocydapcmeennas coyuanucmuueckas cobcmeernnocmy. MockBsa, Jle-
HuHrpan: Vsg-so AH CCCP, 1948.

Cxnoscknii, K. VI. IIpumererue epasioanckozo 3akoHo0amenvcmea o 0cobeHHOCMU U 671d-
denuu. ITpaxmuueckue sonpocul. Mocksa: CraryT, 2004.

ITetpos, . B. IIpaso xo3sticmeenHozo 6edeHUs U NPaso onepamusHozo ynpasieHus.
[interaktyvus]. Canxr-Iletep6ypr, 2002, c. 85 [Zitréta 2011-07-19]. <http://www.law.edu.
ru/script/cntsource.asp?cntID=100001980>.

CyxaHoB, E. A. O6uiye o/10>KeH1s 0 IIpaBe COOCTBEHHOCTI U [PYIMX BEI[HbIX [IPaBax.
Xossiicmeo u npaso. 1995. No. 6.; Cyxanos, E. A. [TpaBo X0341iCTBEHHOT0 BeJIeHN, TPABO
oIepaTUBHOrO yupasnenus. Xossiicmeo u npaso, 1995, No. 7.

Cannnkosa, JI. B. ITpo6eMbl cTaHOB/IEHNs MHCTUTYTA BelHOro npasa B Poccrn. Cobc-
meeHHocmv 8 XX cmonemuu. Mocksa, 2001.



ki (Bpaeunckuiit M. J.), V. B. Vitrianski (Bumpsncxuii B. B.)", N. V. Funtiko-
va (Q@ynmuxosa, H. B.)", L.]. Michejeva (Muxeesa, JI. }0.)*, S. 1. Kovaliov
(Kosanes, C. JI.)* A. A. Zdanov (OKoanos A. A.)*, M. V. Jasus (flcyc, M. B.)?,
D. V. Dozdev (Hoxpes, [.B.)?, Z.E. Benevolskaja (benesonvckas 3. E.)*,
Loughlin, P. J.», Honore, T.*, Hansmann, H., Mattei, U.”, F. H. Foster®,

)

bparmuckuit M. ., Burpauckuit B. b. JJoeosoproe npaso. Kuura Tpetbs. [JoroBops! o
BBIIIO/IHEHMN PaboT 1 okasaHuu ycyr. CratyT: Mocksa, 2002.

®ynruxosa, H. B. [losepumenvroe ynpaenenue no poccuiickomy 3aKoHo0amenbcmey u 00-
sepumenvHAas coOCMBEHHOCMb N0 AH2NI0-AMEePUKAHCKOMY npaey. JluccepTanyus Ha COuC-
KaHJe y4eHOJl CTelleHM KaH[uUjaTa IopUaMdecKnX HayK. VIHCTUTYT 3aKOHOJIaTe/IbCTBa 1
CPaBHUTENbHOTO NIpaBOBeleHns pu npasurenbcTse PO. Mocksa, 2004.

Muxeesa, JI. 10. [osepumenvroe ynpasnerue umyuiecmeom 6 zpaxoarckom npase Poccuu.
Jluccepraniya Ha COMCKaHME Y4EHOIT CTelleHM KaHuaTa Iopuindeckux Hayk. Tomckumit
TOCYlapCTBEHHBII yHUBepcuTeT. ToMck, 1998.

Kosanes, C. V1. [losepumenvroe ynpasnexue umyu,ecrnéom 6 3apy0eiHom u poccutickom
npaese. Jluccepranys Ha COMCKaHNE yYEHOI CTENEHM KaHaM/aTa Iopuinieckux Hayk. Poc-
CUIICKNUIT YHMBEPCUTET APYKObI HAPOZOB. MockBa, 1999.

Zhdanov, A. A. Transplanting the Anglo-American Trust in Russian Soil. Review of Central and
East European Law. [interaktyvus]. Moskva, 2006, [Zitréta 2010-08-12]. <https://www.copy-
right.com/ccc/basicSearch.do?&operation=go&searchType=0&lastSearch=simple&all=on&tit
1eOrStdNo=1573-0352>.

Scyc, M. B. JJosepumenvHoe ynpasnerue u mpacm Kax npasosvie cnocobot nepedauis umy-
wecmea 6 ynpaenenue. Jlyccepranya Ha COMCKaHUe Y4EHOI CTeleHN KaHANaTa 0pum-
yecknx Hayk. Cankr-TletepOyprckuii rocyfgapcTBeHHblt yHuBepcuteT, Cankt-ITerep-
6ypr, 2000.

Hoxnes, 1. B. MexoyHapooHas modeny mpacma u yHUMAapHas KOHUenuus npasa cooc-
meennocmu. [interaktyvus]. Yenmosek u ero spems: XKusHb u padora Asrycra Py6aHosa
[coct. n otB. pen. O.A. Xasosa]. Mocksa: Bonrepc Knysep, 2006. c. 251-286. [ziaréta:
2011-06-21]. <www.msses.ru/images/dozdev-int-model-trust.rtf>.

Benevolskaya, Z. E. Trust Management as a Legal Form of Managing State Property ir
Russia. Review of Central and East European Law 35 (2010), 2010.

Loughlin, P. J. The Domestication of the Trust. Bridging the Gap Between Common Law
and Civil Law. [interaktyvus]. 2008. [ZiGréta: 2011-06-17]. < http://peterloughlin.com/Do-
mestcation-of-the-Common-Law-Trust.html>.

Honore, T. On Fitting Trusts into Civil Law Jurisdictions. Legal Research paper Series. [inte-
raktyvus]. 2008: No 27/2008 [ziaréta 2011-08-06]. <http://ssrn.com/abstract=1270179>.
Hansmann, H., Mattei, U. The Functions of Trust Law: A Comparative Legal and Econo-
mic Analysis. New York University Law Review. [interaktyvus]. 1998. [Zitréta: 2011-06-22].
<http://works.bepress.com/ugo_mattei/22>.

Foster, F. H. American Trust Law in a Chinese Mirror. Minnesota Law Review, Volume 94,
Number 3, February 2010.



Van Rhee, C. H.?, Thévenoz, L.*°, Lupoi, M.*', Hudson, A.*?, Watanabe, H.*
and others.

Summarising the writings of the above researchers, it could be said that
there is a tendency among law scholars and practitioners, regardless of which
legal tradition they may represent, to actively discuss property trust law topics,
stressing the divergent interpretations of this law in Common Law countries and
Continental Law countries and seeking harmonisation of regulations concerning
the legal institution under discussion as well as improvements in trust law. Most
of the research by the afore-mentioned legal researchers has been presented in
various foreign periodical publications, textbooks and monographs and it has been
discussed in dissertations. Some of it has also been published in Trusts & Trustees™,
a periodic journal dedicated to trust law topics, which shows that the topic chosen
for this dissertation is topical among members of the legal academic community.

METHODOLOGY OF THE RESEARCH

The choice of the research method and its targeting is to some extent
determined by the choice of research object. Given that this dissertation examines
property trust law as the legislatively-supported legal foundation for this aspect
of community relations, the research for the thesis relied mostly on quantitative,
theoretical methods. In the research, the following basic scientific methods were
applied:

Document analysis method: One of the mostimportant research methods used
in this dissertation, which was used to determine the sources of law in Lithuania
and foreign countries and to analyse the norms of the law, thus revealing the
essential characteristics of the phenomenon under study (property trust law).

# Van Rhee, C. H. Trusts, Trust-like Concepts and Ius Commune. European Review of Private
Law, 3/2000, p. 453-462.
% Thévenoz, L. Trusts: The Rise of a Global Legal Concept. European Private Law: A Hand-
book, Mauro Bussani & Franz Werro, eds., Carolina Academic Press. [interaktyvus]. 2009.
[ziaréta 2011-06-19] <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1723236>.
Lupoi, M. Effects of the Hague Convention in a Civil Law Country. [interaktyvus]. 1998 [Zit-
réta 2010-07-19]. <http://tandt.oxfordjournals.org>; Lupoi M. The Shapeless Trust. Trust &
Trustees and International Asset Management. [interaktyvus]. 1995 [Zzitréta 2010-07-25].
<http://tandt.oxfordjournals.org>.
Hudson, A. Equity and Trusts. 4" edition. London: Cavendish Publishing Limited, 2005.
Watanabe, H. “Trusts without Equity” and Prospects for the Introduction of Trusts into
European Civil Law Systems. [interaktyvus]. [ziGréta: 2011-06-21]. <http://www.global-
coe-waseda-law-commerce.org/activity/pdf/23/20.pdf>.
Trusts & Trustees. [interaktyvus]. [ziGréta 2011-09-19]. <http://www.oxfordjournals.org/
our_journals/tandt/about.html>.
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Comparative method: This was used to compare the type of property trust
law operating in the legal systems of various countries with the Lithuanian
property trust law institution and to clarify any similarity that the property
trust law institution operating in Lithuania might have to analogical institutions
performing similar functions in other countries. In addition, the comparative
method was used not only to analyse the relationship of our national trust law with
analogical laws in other countries, but also to review the variety of interpretations
of property trust law throughout the world. The comparative method was used
to reveal the relationship between property trust law as it operates in countries
of the Civil Law tradition and the Trust institution of Common Law countries.
Use of the comparative method made possible critical examination of property
trust law as established in Lithuania, revealing the shortcomings of this law and
some conflicts in legal regulation. It also made it possible to set some guidelines
for improvement of this area of property law on the basis of other countries’
experience.

Historical method: The use of this method in this study is significant in that
it helped to reveal the process of evolution of property trust law in both Lithuania
and the world. At the same time, application of the historical method made it
possible to understand the future developmental tendencies of property trust law
and it clarified the reasons for this law as a social-legal phenomenon. The historical
method and conclusions made on the basis of it served as a methodological tool
for revealing the internal contradictions of Lithuania’s property trust law, since
the peculiarities of the historical genesis of property trust law have shown that in
Lithuania there was separate evolution of public property trust law and private
property trust law, and each has its own past history.

Systemic analysis method: This was used to analyse the entirety of property
trust law, with its component parts and relationships between its elements and
their relations with the external environment. This method was used to analyse
the discrete elements of property trust law: subjects, objects, content of the law
and interplay between these elements. Using the systemic analysis method, the
inner structure of property trust law was studied, as was the place of this law
in the context of other institutions of civil law such as property law, the law on
administration of another individual’s property, the law on usufruct, etc.

Critical analysis method: This set the conditions for systemic analysis of the
study object and also for its critical evaluation. It was precisely on the basis of this
critical analysis that conclusions were subsequently drawn and suggestions and
recommendations were made.

Deductive-inductive method: This was useful in the study for formulating the
hypothesis and arguing the conclusions, since once the different forms of property
trust law in Lithuania had been analysed, there was a basis for making generalised
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conclusions concerning the study object: property trust law. Besides, analysis of
property trust law as a coherent legal phenomenon allowed logical conclusions
about the different characteristics of property trust law to flow out of the analysis.
This method was useful for drawing conclusions and making recommendations
for the improvement of property trust law as it now operates in Lithuania.

Teleological and linguistic methods: Use of these methods in this study made
it possible to ascertain the real meaning of the terms used in the legal sources and
to check and assess the correspondence of the terms used to the phenomena they
are intended to identify.

STUDY RESULTS AND STRUCTURE OF THE RESEARCH

Reliability of study results and their approbation. The methods used in
preparing the dissertation allowed a multi-faceted and comprehensive study to
be done on the subject of property trust law. Therefore, the results attained in the
study raise no doubts about their reliability. In addition, the study results were
approved at a session of the Civil and Commercial Law Department of Mykolas
Romeris University.

Structure of the work. The structure of the expository part of this dissertation
was shaped by the study object — Lithuania’s property trust law — with its dualistic
nature, i.e. the fact that the law in this sphere regulates both public and private
property trust dealings. Therefore the expository part of this dissertation consist
of two main sections: Public property trust law and Private property trust law.

The first section deals with the peculiarities and problems of implementing
national and municipal property law. In this section the circumstances surrounding
the historical development of public property trust law are explored, theoretical
aspects of the nature of this type of property trust law are analysed, the essential
character and functions and of this type of property law are explained and the
concept is introduced. There is also a detailed examination of the complex elements
of public property trust law, with an analysis of the characteristics of national and
municipal object and subjects and the contents of the law. Particular attention is
given to the subjects of public property trust law — the trustees, on whom depends
the classification of public property trust law and the characteristics of legal
regulation. The forms of public property trust law are written up in the dissertation,
i.e. trust law is analysed as it applies to nationally and municipally established and
controlled trustees; trust law is analysed as it applies to legal entities performing
public statutory functions; trust law is analysed as it applies to municipalities. After
discussing the forms of public property trust law, the dissertation proceeds to a
critique of the institution of public property trust law and discussion of the future
developmental perspectives of this type of property law.
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In the second section of the dissertation, there is examination of the institution
of property trust law as it applies in the private property law implementation
process. The historical genesis of private property trust law is stated and theories
about its origins are reviewed; likewise the ambiguity of trust law concepts is
noted. There is also discussion of international initiatives in regulating private
property trust law with a view to harmonising the concept of trust law and the
influence of these initiatives on the development of the institution of property
trust law in Lithuania. There is also analysis of the foundations of the origin of
private property trust law as it is applied in Lithuania, demonstrating that the
right to hold property in trust may arise as the result of a contract, a will or a court
decision. The problems of application in each of these cases of origin of the right
to hold property in trust are enumerated. Lithuania’s private property trust law is
analysed in detail from the standpoint of its component elements, i.e. subject and
object, with particular attention being paid to discussion of the characteristics
of the object of private property. Finally there is a review factors that reduce the
practical applicability of private property trust law, accentuating competition
between the institution under discussion and other similar institutions of Civil
Law, the question of civil liability in the legal relations of trust and certain taxation
aspects of private property trust law.

CONCLUSIONS

Having analysed in detail the legislation that regulates the institution
of property trust law in Lithuanian and foreign jurisprudence, the academic
literature on this aspect of law and likewise the practice of courts, it can be stated
that the aims and tasks of the study were implemented. The proposition that this
dissertation is defending, namely “In Lithuania, public property trust law and
private property trust law, because of their fundamental attributes, ought to be
recognised as separate and independent types of property law”, has been confirmed
on the basis of the conclusions formulated below:

Public property trust law.

1. Property trust law cannot be unequivocally assigned to either property law
or contract law, since it shares characteristics of both property law and contract
law. Nonetheless, Lithuanian public property trust law has certain characteristics
of property law that are not shared by private property trust law, i.e. the interest
of the trustee in the entrusted property, the lack of limitation time-wise and the
specification of the contents of public property trust law in a Statute. This makes
for fundamental legal non-correspondence of public property trust law and
private property trust law.
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2. The essential nature and purpose of Lithuanian public property trust law
is seen in these functions that are served by this law: 1) the function of retaining
public property as national or municipal property; 2) the function of managing
public property; 3) the function of materially sustaining legal entities founded or
controlled by the national government or municipalities.

3. Lithuanian legislation incorporates a non-traditional institution of public
property trust contract, the purpose of which is to look after the property needs
of legal entities that are assigned public functions by law; however the contract’s
purpose is not to ensure that the transferred (entrusted) property is managed
effectively for its specified purpose or for the interests of the beneficiaries. The
regulation of public property trust contracts is one of the obstacles that prevent
the traditional institution of private property trust contract from being used for
managing public property, even though this would be an effective measure for
managing public property.

4. The choice of Lithuanian legislators to use property trust law to regulate
the legal relations for implementing both public and private property law has
meant that there are no provisions for unified regulation of property trust law, as
a form of property law, in the fourth book of LR CC.

5. Public property trustlaw is not the most effective measure for implementing
public property law; therefore in practice ways are sought of substituting this law
by other forms of implementation of public property law. Nevertheless, because
of the wide scope of legal relations regulated by public property trust law, it will
not be possible to totally eliminate public property trust law from the processes
of implementing public property law in Lithuania.

Private property trust law.

1. No common conception or unified global methodological standard has
emerged for private property trust law, since this law has developed under the
influence of different legal traditions (Common Law, Continental Law, mixed).
In countries with a Common Law tradition, the Trust concept of private property
trust law is based on the principal of separating ownership rights into legal title
and equitable title, while in countries of continental or mixed law tradition, the
foundation of private property trust law consists of the idea of the de facto and de
jure separation of the entrusted property. This makes for ambiguity and diversity
in the interpretations of private property trust law.

2. The lack of definition of the contents of private property trust law in
the statutes means that the contents of this law flow from the specifics of the
trustee, i.e. from the scope of the trustee’s rights and obligations. This quality of
private property trust law does not accord with the numerus clausus doctrine. The
recognition of private property trust law as a type of property law (right in rem)
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enables us to conclude that the numerus clausus doctrine is not strictly adhered
to in Lithuania.

3. Since in Lithuania a private property trust right may arise from a contract,
a will or a court decision, the only trust right to be regulated by a statute is the
one arising from a contract. No legal regulation is provided for a private property
trust right arising from a will or a court decision. This makes for legal uncertainty
in the interpretation and application of a private property trust right arising from
a will or a court decision.

4. The possibility of specifying a private property trust right arising from a will
could give civil law subjects an additional means of implementing their property
rights that cannot be substituted by the usual institutions of will or legacy, which
would ensure rational and effective management, use and possession of property
bequeathed by a will. However, in order for such a private property trust right
arising from a will to be able to function, relevant changes need to be made to the
LR CC, which would specify the characteristics of property trust rights arising
from wills.

5. The possibility of confirming a private property trust right arising from a
court decision ought to be determined by the nature of fiduciary relations between
the parties and the breach of fiduciary duties arising therefrom, for which the
aggrieved party can initiate litigation, seeking the right of trust over property
illegally acquired by another party. However, in order for such a private property
trust right arising from a court decision to be specified, changes need to be made
to the LR CC, which would specify the characteristics of a property trust right
arising from a court decision.

6. In Lithuanian legal regulation, there are no clear distinguishing features
between the private property trust right and the right to administer another
individual’s property; hence there may be difficulties in keeping these two rights
apart. When seeking to separate the private property trust right and the right to
administer another individual’s property, consideration ought to be given to: 1)
on whose behalf the administrator of the property is acting; 2) the status of the
administrator of the property; 3) the basis on which the right arises; 4) entitlement
period; 5) contents of the document that establishes the right; 5) structure of the
subjects taking part in the relationship.

7. When it is necessary to ensure greater protection of the interests of the
property owner, the private property trust right could become a justified legal
alternative the right to administer another individuals property, since when
administering another individual’s property the trustee acts on his own behalf;
therefore he would also accept obligations own his own, not the property owner’s,
behalf. However, this alternative would only be feasible on the condition that
legislators would do away with the subsidiary liability of the trustee — which is
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unjustified in a civil liability sense -, in the event that the assets of the ward and
the trustee are insufficient to satisfy the demands of third parties.

8. Private property trust law meets with many obstacles in Lithuania that
reduce the practical applicability of this law. These are: 1) the absence of legal
regulation for a private property trust right arising from a will or a court decision;
2) similarity and mutual competition between the private property trust right
and the right to administer another individual’s property; 3) confirmation of the
subsidiary civil liability of the trustee and the owner of the property entrusted in
the private property trust, in the event that the assets of the ward and the trustee
are insufficient to satisfy the demands of third parties; 4) unfavourable taxation
environment in the application of private property trust law.

RECOMMENDATIONS

Taking into consideration conclusions mentioned above and trying to
improve legal regulation of trust of property law in Lithuania, we offer the
following recommendations:

Regarding public property trust law:

1. We suggest changing articles 4.106 — 4.110 in the Fourth book of Lithuanian
Civil Code in a way so they would be dedicated to regulate exclusively State and
municipality property management, use and disposal issues, which we suggest
to name “The right of public property administration”. Accordingly we offer to
rename Chapter VI in the Fourth book of Lithuanian Civil Code to “The right
of public property administration” and arrange a new edition of this Chapter as
follows:*

“CHAPTER VI
THE RIGHT OF PUBLIC PROPERTY ADMINISTRATION

Article 4.106. Definition and purpose of right of public property
administration
The right of public property administration is the right of State and municipal
enterprise, budgetary agency, the central bank, in accordance with the procedure
and conditions laid down in their articles of association (regulations), as well as
statutory acts regulating the activities of State or municipal enterprises, budgetary
agencies and central bank and other legal acts, to manage and use the assets

* A text that we suggest to exclude is deleted (eg., faw) and text, that we suggest to add - un-
derlined (eg., law). A text that is provided in a present legislation, in our recommendations
is not being modified (eg., law).
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transferred by the State or municipalities and dispose of them without prejudice to
laws and the rights and interests of other persons. Other legal persons shall manage,
use and dispose of the assets transferred to them by the right of public property
administration by the State or municipalities to the extent and in accordance with
the procedure and conditions specified in a law governing State and municipality
property administration.

The right of public property administration is established for public good.

Peculiarities of the law of public property administration are established in this
Civil Code, separate law governing State and municipality property administration
and other legal acts.

Article 4.107. Subjects of the right of public property administration

1. The subjects of the right of public property administration (managers) in the
Republic of Lithuania shall include state or municipal enterprises, budgetary agencies,
central bank, as well as other legal persons, when the law grants this right.

2. Founders of the right of public property administration may be State and
municipalities or other legal persons, when legal acts grants this right

Article 4.108. Basis for the right of public property administration
The right of public property administration may originate from the law,
administrative act.

Article 4.109. Content of the right of public property administration
State or municipal enterprises, budgetary agencies, central bank, municipalities

possess and use property duly entrusted them by the State or municipality, or
other entitled persons and dispose of it upon terms and conditions established by
their statutes (regulations), as well as legal acts governing the activities of state or
municipal enterprises, budgetary agencies, central bank or other legal acts, without
violating the law and other persons’ rights and interests.

Article 4.110. Protection of the right of public property administration

The subject of the right of public property administration in protecting the
property in possession, shall enjoy the rights established by Articles 4.95- 4.99 of
this Code.”

2. Taking into consideration above mentioned proposal to separate the right
of trust of public property from the right of trust of private property, we suggest
to correct the Law on the management, use and disposal of state and municipal
assets and other legal acts which use a term of ,,right of trust of property®, replacing
this term to ,,right of public property administration”.
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3. Taking into consideration that a list of trustees (managers) that are established
and controlled by the State and municipalities is closed (State and municipality
enterprise, budgetary agency and central bank), terms ‘enterprise”, ‘agency”,

“institution”, ‘organization” should be replaced with concrete terms - “State and

municipal enterprise”, “State and municipal budgetary agency”, “central bank”, to comply
with legal forms of State and municipal established and controlled legal entities.

4. We suggest correcting article 10 sub article 1 section 2 of the Law on the
management, use and disposal of state and municipal assets by deleting words
“<...> and assigned (of limited independence) <...>” and lay the new version of
particular article:

“2) state assets which are transferred to municipalities by Government
resolutions for the purpose of performing state (delegated to municipalities) and
assigred-(of imited-independence) functions.”

Accordingly should beamended other articles of the Law on the management,
use and disposal of state and municipal assets: article 6 sub article 2; article 10 sub
article 2; article 17 sub article 1 sections 4, 5, 6.

5. We suggest refusing current regulation of public property trust agreement
because of its inflexibility and rare use in practice and supplement this institute with
an analogous to private property trust agreement institute. According to suggested
model of public property trust agreement State or municipality could transfer to
other persons State or municipal property for professional management according
to aim designated by trustor or to the benefit for named beneficiary. The interest of
a trustor would be limited by receiving remuneration for its services.

6. Considering that according to public legal entities legal regulation all
property that is gained by such entities belong by ownership right to the State or
municipality, we suggest to amend the provision - article 16 of the Law on the
management, use and disposal of state and municipal assets which states that
property which is gained for purposes of public legal entity belong to the State or
municipality and to arrange this article as follows:

“Article 16. Assets Acquired by State or municipal enterprises, budgetary

agencies or central bank for-the Needs-of theState-and Municipalities
1. State institutions, enterprises, budgetary agencies and central bank shall

manage, use and dispose of all the acquired assets by the right of trust public
property administration. All ‘Fre acquired assets shall belong to the State by the
right of ownership.

2. Municipal institutions, enterprises, budgetary agencies shall manage,
use and dispose of all the acquired assets by the right of trust public property
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administration. All Fhe acquired assets shall belong to the municipality by the
right of ownership.”

7. We suggest partly to uniform the order of management of State and
municipal property, therefore we suggest changing article 11 sub article 2 of the
Law on the management, use and disposal of state and municipal assets and to
arrange particular article as following:

“Other mMunicipal institutions,—municipal enterprises, budgetary agencies

and-organisations shall manage use and dispose of municipal assets transferred
to them by the right of trust public property administration pursuant to laws in

accordance with the procedure laid down by the decisions of municipal councils.
Decisions related with a disposal of transferred property to other persons or related
to the restriction on the rights in rem shall be adopted only by municipal council,
unless laws provides otherwise.”

Regarding private property trust law:

1. We suggest partly transfer provisions of the Sixth book L Chapter
“Trust of property” of Lithuanian Civil Code to the Fourth book of Lithuanian
Civil Code, also allow a subsidiary application of law of administration of the
property of others, supplementing regulation of trust of property law according
to international trends of trust law (DCFR, European Principles of Trust Law,
Draft Directive of Protected Funds) and to create new separate VII Chapter in the
Fourth book of Lithuanian Civil Code named after “Right of trust of property” and
lay down new edition of the Chapter as follows:

“CHAPTER VII
RIGHT OF TRUST OF PROPERTY

Article 4.111 Definition and purpose of right of trust

1. The right of trust of property is the right of the trustee to possess, use and
dispose of property according to defined aim or to the benefit of a beneficiary in the
order and under conditions defined by the trust act.

2. The right of trust is established for personal purposes, for private or public good.

3. The assignment of property to any other person by the trust right shall not
change the ownership right to the property. The trustor shall remain the owner of
the assigned property.

Article 4.112. Subjects of the right of trust
1. The subjects of the right of trust (trustees) in the Republic of Lithuania shall
be a trustor, a trustee and a beneficiary, if appointed.
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Article 4.113. The founder of the trust right (trustor)

1. The founder of the trust right (trustor) may be the owner of the property or
any other person established by law who is vested with such right.

2. The trustor or several trustors may appoint one or several trustees, as well as
establish the procedure of their appointment and replacement.

Article 4.114. Trustee

1. The trustee may be a natural or legal person.

2. The law may establish the persons who are not entitled to be trustees.
3. The trustee may not be sole beneficiary.

Article 4.115. Beneficiary

1. A beneficiary may be any person, except a trustee, if he is a beneficiary at the
same time, for whose behalf a trustee must act according to the trust act.

2. If a beneficiary is not indicated in the trust act, the owner of a property is
considered to be a beneficiary.

3. In a case if a trustee does not perform or unduly performs his duties under
the trust act, a beneficiary has a right to oblige a trustee to perform his duties.

Article 4.116. Objects of the trust right

1. The objects of the trust right may be movable and immovable things,
securities or any other property, if it is possible to ensure a separation of these objects
from a property of a trustee.

2. The State or municipal property which is possessed, used or disposed of
by a State or municipal enterprise, budgetary agency, central bank, municipality
under the right of trust public administration, shall not be assigned to any other
person by the trust right, except for the cases when such a legal entity is liquidated
or reorganised, as well as other cases provided for by the law.

Article 4.117. Separation of property

1. The property assigned to the trustee by the trust right shall be separated
from the property of the trustor and the trustee. The trustee shall make and manage
the accounting (the balance-sheet) of the property assigned to it, and shall open a
separate bank account for settlements.

2. It shall be prohibited to recover from the property assigned by the trust
right subject to the actions brought by the creditors of the trustor, except for the
cases when bankruptcy proceedings are instituted against the trustor or the trustor
becomes insolvent. After institution of bankruptcy proceedings against the trustor or
his becoming insolvent, the property trust right shall expire and the property shall
be returned to the trustor.
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Article 4.118. The assignment of the mortgaged (pledged) property by the

trust right

1. The assignment of the mortgaged (pledged) property to any other person by
the trust right shall not deprive the mortgagee (pledgee) of the right to recover from
such property.

2. The trustee shall be informed that the property assigned to it is mortgaged
(pledged). If the trustee did not or could not know about the mortgage (pledge) of
the property, he shall be entitled to claim the termination of the property trust
relationship or be paid the remuneration and compensation of the loss.

Article 4.119. Basis for the right of trust
The right of trust may originate from the law, contract, will, or court judgment.

Article 4.120. Establishment of the right of trust by law
Laws or this Code can provide circumstances when the right of trust may be

established by law.

Article 4.121. Establishment of the right of trust by contract
Peculiarities of right of trust that is established by contract are prescribed in the
sixth book of this Code chapter L.

Article 4.122. Establishment of the right of trust by will

1. Right of trust by will may be established only by the owner of property.

2. Right of trust established by will arise only after the death of the owner of
property.

3. A testator has a right to appoint any natural or legal person as a trustee. Sole
beneficiary cannot be appointed as a trustee.

4. Any natural or legal person may be appointed as a beneficiary. Beneficiary
may be also a successor.

5. A trustee who was appointed by will without duties laid down in this chapter
has all rights and duties as the executor of the will.

Article 4.123. Establishment of the right of trust by court decision

1. Court has a right accordingly to the claim of the concerned person or by
courts initiative when public interest demands (ex officio) to set a right of trust to a
debtors property for a benefit to other person.

2. Right of trust by court decision is set only when the following circumstances

1) A person, to whom assets a right of trust is established, acquired that asset
from another person;
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2) A person, to whom assets a right of trust is established, and another person,
to whom benefit a right of trust is established, were in fiduciary relationship at the
time when illegal act was performed.

3. According to court decision also a right of trust from the law may be
confirmed. In this case sub article 2 of this article may not be applied.

4. A trustee, a trustor, a beneficiary, trust asset and content of a trust right
must be prescribed in a court decision that establishes right of trust.

Article 4.124. Content of the right of trust

1. Legal and natural persons possess and use the property entrusted them by
the trustor and dispose of it to the extent and on terms and conditions established in
the legislation on trust, contract, will, court judgment or the law.

2. The law or agreement may impose limitations on the rights of the trustee to
possess, use or dispose of the property.

3. If a content of a trust of property right is not prescribed in the trust act, a
content of this right shall be defined subsidiary according to article 4.241 stipulating
a content of a right of administration of property of others.

Article 4.125. The rights and duties of the trustee

1. The trustee, complying with the law and conditions of a trust act, shall
exercise the owner’s rights to the property assigned to him by the trust right.

2. All the rights acquired by the trustee in exercising the owners rights shall be
an integral part of the property assigned to it. The obligations arising in the course
of activities carried out by the trustee shall be fulfilled using the property assigned
to him.

3. The trustee shall be entitled to protect the trust right in the same ways as are
used while protecting the possession and the ownership right.

4. The trustee shall submit the report on his activities to the trustor and the
beneficiary in the procedure and terms established in the agreement. If the term for
submission of the report is not provided, the report shall be submitted once a year.
The owner shall have the right to control the trustees activities at any time.

Article 4.126. Duty to perform the obligations of a trustee personally
1. The trustee shall personally possess, use and dispose of the property assigned

to him, to the exclusion of exceptions established in clause 2 of this Article.

2. The trustee shall be entitled to authorise any other person to perform certain
actions required in respect of possession of the property provided that this is stipulated in
the trust act or a prior written consent to that effect has been received from the trustor,
or if it is necessary in order to protect the interests of the trustor or the beneficiary and
it was not possible to receive the consent from the trustor within a reasonable term.
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3. The trustee shall be liable for the actions of the person whom he has authorised
to perform such actions, as if it were the actions of the trustee himself.

Article 4.127. The trustee’s liability

1. The trustee which has failed to duly, in the interests of the trustor and
the beneficiary, take care of the property assigned to him, shall indemnify to the
beneficiary and the trustor the damages incurred due to the loss or damage of profit
as well as the loss of income.

2. The trustee, who is an entrepreneur, shall be released from compensation
of the damages if he proves that the loss has been incurred due to force majeure
circumstances or the actions of the trustor or the beneficiary.

3. If the trustee concludes the transaction in excess of the powers granted to
him or in violation of limitations established in the agreement, he shall be personally
liable under such transaction. If any third persons did not or could not know about
the abuse of powers or violation of limitations, this will cause the appearance of the
legal consequences set forth in clause 4 of this Article. In such case the trustor shall
be entitled to claim from the trustee the compensation of the damages.

4. The debts under obligations which accrued during possession, usage and
disposal of the property by the trust right, shall be covered from the entrusted
property. If such property is not sufficient, the recovery shall be made from the
trustee’s property.

Article 4.128. Conclusion of transactions

1. The trustee shall conclude the transactions, related to the property assigned
to him by the property right, in his own name, however specifying that he acts by
the property trust right. The fact of the trust right shall be disclosed in the form
established for the transaction to be concluded.

2. If the trustee fails to perform the obligation referred to in clause 1 of this
Article an exaction from his property can be pursued without following the order,
prescribed in article 4.127 sub article 4 of this Code.

Article 4.129. Remuneration for the trustee

The trustee shall be entitled to the remuneration set in the trust act and
compensation of obligatory expenses from the proceeds from the property assigned
to him, unless otherwise established in the trust act.

Article 4.130. The expiration of the right of property trust

1. The property trust right shall expire in the following cases:

1) When the beneficiary dies or is liquidated, unless otherwise established in
the trust act;
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2) when the beneficiary waives the benefit received under the agreement, unless
otherwise established in the agreement;

3) when the trustee dies, is recognised as legally incapable, of limited legal
capacity or untraceable, or is liquidated;

4) when bankruptcy proceedings are instituted against the trustor;

5) when the trustor waives the agreement because the trustee in not in a
position to fulfil the its duties itself;

6) when the trustor waives the trust of property right on any other grounds and
pays the trustee the remuneration established in the agreement and compensates the
necessary expenses incurred by virtue of termination of the agreement.

7) when a term of a trust right is over.

2. Any party that wishes to waive the trust of property right shall give the
other-parties six-month prior written notification to that effect, unless the trust act
establishes any other term.

3. Upon expiration of the property trust right, the trustee shall return the
property to the trustor, unless otherwise established in the trust act.

Article 4.131. Term of the right of property trust
Right of property trust may be time — limited or term less.

Article 4.132. Registration or the trust of property right

A right of trust of property may be used against third parties only if registered
in a public register.

Article 4.110 4.133. Protection of the right of trust
The subject of the right of trust in protecting the property in possession, shall
enjoy the rights established by Articles 4.95-4.99 of this Code.”

3. Taking into consideration that according to recommendations stated
above, most of provisions of Sixth book in Chapter L of Lithuanian Civil Code
were moved to the book Four that regulate the right of trust property, we suggest
to refuse of those provisions in the Sixth book in Chapter L and arrange Chapter
L of the Sixth book in Lithuanian Civil Code as follows:

“CHAPTERL
TRUST OF PROPERTY

Article 6.953. Concept of the property trust agreement
1. By the property trust agreement one party (the trustor) shall assign to the
other party (the trustee) its property by the trust right for a certain period of time,
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and the other party undertakes to possess, use and dispose of such property in the
interests of the trustor or its designated person (the beneficiary).

Article 6.954. Essential conditions of the property trust agreement

1. The property trust agreement shall specify:

1) the property assigned by the trust right;

2) the trustor, the trustee, and if the agreement is made for the benefit of the
third person (beneficiary) - the beneficiary;

3) the remuneration of the trustee and the procedure for its payment if the
remuneration is set fort in the agreement;

4) the validity term of the agreement, if the agreement is time limited.

2. If upon expiration of the validity term of the agreement neither party states
its wish to terminate the agreement, the agreement shall be deemed extended on the
same conditions for the same term.

Article 6.955. The form of the property trust agreement

1. The property trust agreement shall be made in writing.

2. The immovable property trust agreement shall be in a notary form. It may
be used against third persons only if it is registered with the public register in the
procedure prescribed by laws.

3. The non-compliance with the requirements set in respect of the form of the
agreement shall make the trust agreement null and void.

Article 6.956. Parties of the property trust agreement

1. Parties of the property trust agreement are trustor and trustee

2. Rights and duties of parties of the property trust agreement are determined
in the fourth book of this Code and agreement of trust of property.

Article 6.967. The expiration of the property trust agreement
The expiration cases of trust of property agreement are implemented by article
4.130 sub article 1 of this Code.

Article 6.958. Peculiarities of the property trust right

Laws may establish certain peculiarities of the property trust right when the
object of this right is State or municipal property or a trust property right arise on
not contractual basis.”

4. We suggest the legislator to allow application of the right of trust of
property and substitute the right of the administration of property of others,
where other person is not able to ensure a proper management of his property
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in the following cases prescribed by articles 2.29, 3.185 sub article 3, 3.238 sub
article 2, 3.245, 3.239 sub article 2, 3.245, 5.37 sub article 5, 5.42, 5.55, 5.66, 6.229
of Lithuanian Civil Code.

5. We suggest the legislator to correct specific ,,right of property management
by usufruct“which is established in articles 3.185 - 3.191 by dividing this right into
two — trust of property right or the right of property administration of others and
the right of usufruct and in those cases where the right of property management
is being used alone, we suggest to use only one right — the right of property trust
or the right of administration of property of others.
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Justas Sakavicius
TURTO PATIKE]IMO TEISES PROBLEMATIKA LIETUVOJE
Santrauka

Tyrimo aktualumas ir problematika. Dabartiniame Lietuvos teisiniame
reglamentavime turto patikéjimo teisés institutas yra naudojamas vieSosios ir
privaciosios nuosavybés teisés jgyvendinimo santykiams reglamentuoti. Tac¢iau
toks turto patikéjimo teisés taikymo riby nustatymas Lietuvos civilinéje teiséje
yra ganétinai naujas reiskinys, atsirades tik kartu su 2000 m. Lietuvos Respubli-
kos civilinio kodekso (toliau — LR CK)' priémimu. Iki jsigaliojant minétam ko-
deksui, turto patikéjimo teisé funkcionavo i$imtinai kaip viesojo turto valdymo,
naudojimo ir disponavimo juo teisiné priemoné. Istorinés sios teisés raidos aplin-
kybés atskleidzia, kad iki 1964 m. redakcijos civilinio kodekso (toliau — 1964 m.
CK) atitinkamy pakeitimy priémimo dienos (1994-05-17)% viesojo turto pati-
kéjimo teisé buvo jvardijama, kaip operatyviojo tvarkymo teisé, t .y. teisé, kurios
pagrindu valstybés jmonés ir jstaigos tvarké joms perduotg valstybinj turta, ir
tik nuo minéty pakeitimy jsigaliojimo, $iai teisei buvo suteiktas turto patikéjimo
teisés pavadinimas. Pastebétina, kad jstatymy leidéjas pervadines tuometine ope-
ratyviojo turto tvarkymo teise i turto patikéjimo teise, nepakeité iki tol galiojusio
teisinio reglamentavimo i$ esmés. Todél turto patikéjimo teisé Lietuvos teiséje
atsirado atlikus techninio pobudzio veiksmag, t. y. pervadinant operatyviojo turto
tvarkymo teise j viesojo turto patikéjimo teise. Dél $io jstatymy leidéjo pasirin-
kimo iskilo vie$ojo turto tvarkymo santykiuose taikomos turto patikéjimo teisés
turinio atitikimo $ios teisés pavadinimui problema. Be to, jsigaliojus 2000 m. LR
CK, kuris jtvirtino privataus turto patikéjimo teise, kaip daikting teise, minéto ko-
dekso normose numatytas turto patikéjimo teisinis reglamentavimas turéjo buti
pritaikytas ne tik privataus turto patikéjimo, taciau ir savo esme ir prigimtimi
skirtingiems, vie$ojo turto patikéjimo teisiniams santykiams reguliuoti. Jstaty-
muy leidéjas, siekdamas i§vengti teisinio reglamentavimo netikslumy viesojo turto
tvarkymo srityje, pasirinko glaustai aprasyti turto patikéjimo, teise kaip daiktine
teise LR CK ketvirtojoje knygoje (LR CK 4.106 str. — 4.110 str.), ta¢iau tuo paciu,
norédamas sudaryti salygas veikti privataus turto patikéjimo teisei, $ig teise de-
taliai reglamentavo LR CK $estojoje knygoje, kaip patikéjimo sutarties instituta
(LR CK 6.953 str. — 6.968 str.). Vis tik pasirenkant tokj turto patikéjimo teisés
reglamentavimo modelj, buvo sukurta situacija, kuomet privacios turto patikéji-

' Valstybés zinios, 2000, Nr. 74-2262.
? Lietuvos Respublikos civilinio kodekso pakeitimo ir papildymo jstatymas Nr. I-459. Vals-
tybés Zinios, 1994, 44-805.
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mo teisés, kaip daiktinés teisés pagrindinés nuostatos buvo jtvirtintos ne LR CK
daiktinés teisés, taciau LR CK prievoliy teisés knygoje. Tokia padétis ne tik ne-
tiksli teisékiiros technikos prasme (kadangi daiktiné teisé reglamentuojama prie-
volinémis normomis), bet ir sudaro pagrindg atsirasti teisés spragoms. Viena i$
tokiy spragy gali buti jvardijama kaip privataus turto patikéjimo teisés, kylancios
i$ testamento ar teismo sprendimo, teisinio reglamentavimo trikumas. Kadangi
turto patikéjimo teisés, kaip daiktinés teisés reglamentavimas LR CK ketvirtojoje
knygoje yra neissamus, o LR CK $estojoje knygoje pateikiamos patikéjimo teisés
normos orientuoja tik j turto patikéjimo teisés sutartj, tai kaip turéty bati taikoma
turto patikéjimo teisé, atsirandanti testamento ar teismo sprendimo pagrindu,
lieka neaisku. Todél tai mazina turto patikéjimo teisés instituto veiksminguma ir
jo praktinio pritaikymo galimybes.

Be to, teisinio reglamentavimo problemy galima rasti analizuojant vie$ojo ir
privataus turto patikéjimo teise atskirai. Pavyzdziui, vie$ojo turto patikéjimo teise
papildzius specialiu, vieSojo turto patikéjimo sutarties institutu, kuris i§ dalies
numatytas atskiruose viesojo turto tvarkymg reglamentuojanciy teisés akty nor-
mose?, iskilo jo suderinamumo problema su LR CK 6.953 str. — 6.968 str. jtvir-
tintu turto patikéjimo sutarties institutu. Miisy nuomone, specialiosios vie$ojo
turto sutarties jtvirtinimas Lietuvos teiséje, uzkirto kelig vieSosios nuosavybés
valdyme panaudoti turto patikéjimo sutarties instituta, aprasyta LR CK $esto-
joje knygoje. Tuo tarpu privataus turto patikéjimo teisés teisiniame reguliavime,
aktualiausia yra $ios teisés praktinio pritaikomumo problema. Kadangi naujasis
LR CK sieké priderinti daiktiniy teisiniy santykiy reguliavima prie esminiai pa-
sikeitusiy ekonominiy salygy, sudaryti kiek jmanoma platesnes savininko ir kity
daiktiniy teisiniy santykiy subjekty teisiy jgyvendinimo galimybes, uztikrinti ty
teisiy apsauga ir gynima,* $is jstatymas numaté nemazai civilinés teisés instituty,
skirty nuosavybés teisés jgyvendinimui. Tokiu badu i LR CK buvo jtraukta ne
tik privataus turto patikéjimo teisé, taciau ir kito asmens turto administravimo
teisé (LR CK 4.236 str. — 4.252 str.) bei kiti savininko teisiy jgyvendinimo teisiniai
institutai. Todél veikiant keliems panasiems turto tvarkymo badams, turto pati-
kéjimo teisé, susiduré su realia grésme, jog vietoje jos bus pasirinkti kiti asmeny
teisiy jgyvendinimo mechanizmai. Taciau yra ir kity priezasc¢iy, dél kuriy asme-
nys nesinaudoja privataus turto patikéjimo teisés institutu, tai: privataus turto pa-
tikéjimo teisés, kaip daiktinés teisés, teisinio reglamentavimo nepakankamumas;
subsidiarios civilinés atsakomybés taikymas patikéto turto savininkui; nepalanki

* Lietuvos Respublikos valstybés ir savivaldybiy turto valdymo, naudojimo ir disponavimo

juo jstatymo 9 str. 4 d., 11 str. 3 d. Valstybés Zinios. 1998, Nr. 54-1492.
Civilinio kodekso projekto aiskinamasis rastas ,,Dél civilinio kodekso ketvirtosios knygos“
Nr. P-2529.[interaktyvus]. Vilnius, 2000-05-16 [ziGréta:2011-07-15]. <http://www3.lrs.It/
pls/inter3/dokpaieska.showdoc_I?p_id=100912&p_query=&p_tr2=>.
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mokestiné aplinka. Visos $ios minétos priezastys rodo, kad turto patikéjimo teisé
reikalauja gilesnés mokslinés analizés, kuri galéty padéti i$spresti turto patikéji-
mo teisés taikyme kylancias problemas.

Tyrimo objektas. Sio mokslinio tyrimo objektu yra pasirinktas viesojo bei
privataus turto patikéjimo teisés, teisinis reglamentavimas materialinés teisés
normomis, jy aiSkinimas ir praktinis taikymas. Tyrimas orientuotas j Lietuvos
turto patikéjimo teise, kadangi $iai valstybei yra budingas turto patikéjimo tei-
sés taikymas ir viesai, ir tuo paciu privaciai nuosavybei jgyvendinti. Todél uzsie-
nio teisinio reglamentavimo pavyzdziai pasirinkti ne kaip savarankiskas tyrimo
objektas, bet kaip Lietuvos vieSojo ir privataus turto patikéjimo teisés analize,
praturtinanti medziaga.

Tyrimo tikslas. Sio tyrimo tikslas yra i§samiai ir sistemiskai, remiantis uz-
sienio teisés patirtimi, iSanalizuoti Lietuvos turto patikéjimo teisés modelj, tiriant
minétg daiktine tiek kaip vientisa instituta, tiek kaip dviejy teisiniy instituty, skir-
ty vieSosios bei privacios nuosavybés jgyvendinimui, samplaikg, atskleidziant teo-
rines bei praktines turto patikéjimo teisés reglamentavimo Lietuvoje problemas ir
triakumus, pasitlant teisinio reglamentavimo spragy uzpildymo budus tiek vieso-
jo, tiek privataus turto patikéjimo teisés atvejams.

Tyrimo uzdaviniai. Darbo tikslo jgyvendinimui yra iSkeliami $ie uzdaviniai:

1. Atlikti i$samig Lietuvos vieSojo turto patikéjimo teisés analize, aptarti Sio
instituto raida, apzvelgti viesojo turto patikéjimo teisés subjekty sistema, nusta-
tyti jy ypatumus, jvertinti teorines ir praktines turto patikéjimo teisés taikymo
prielaidas $iy subjekty atzvilgiu, nustatyti vieSojo turto patikéjimo teisés atlieka-
mas funkcijas, pateikti vieSojo turto patikéjimo teisés kritika, jvertinant vie$ojo
turto patikéjimo teisés taikymo pagristuma valstybés ir savivaldybiy nuosavybés
teisés jgyvendinimui, i§ryskinti Lietuvoje veikiancios viesojo turto patikéjimo
teisés taikymo teorinj nepakankamuma, atskleisti aktualias problemas ir pasii-
Iyti jy sprendimo budus, taip pat apzvelgti vieSojo turto patikéjimo teisés teisinio
reglamentavimo ateities perspektyvas.

2. Detaliai iSanalizuoti Lietuvos privataus turto patikéjimo teisés instituta,
aptariant $io instituto jtvirtinimo Lietuvos teisinéje sistemoje istorines aplinky-
bes, apzvelgiant kiekvieng i$ privataus turto patikéjimo teisés atsiradimo pagrindy
atskirai, identifikuoti privataus turto patikéjimo teisés taikymo atvejus Lietuvoje,
jvardinti privataus turto patikéjimo teisés teisinio reglamentavimo problemas bei
pasitlyti teisines priemones Sioms problemoms spresti, apzvelgti privataus turto
patikéjimo teisés pasaulines raidos tendencijas bei jvertinti Lietuvoje veikiancios
privataus turto patikéjimo teisés santykj su jomis, aptarti Sios daiktinés teisés su-
bjekty ir objekty ypatumus, i$siaiskinti priezastis, lemiancias privataus turto pa-
tikéjimo teisés menka praktinj pritaikomuma Lietuvoje, pasitlyti $iy priezasc¢iy
$alinimo budus.
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Mokslinis darbo naujumas ir jo reikimé. Si disertacija yra pirmasis tyri-
mas Lietuvoje, analizuojantis Lietuvos turto patikéjimo teise, kaip vientisg ins-
titutg ir tuo paciu detaliai aptariantis vieSojo bei privataus turto patikéjimo teise
kiekviena atskirai. Lietuvos teisés moksle iki $iol nebuvo nei vieno kompleksinio
mokslinio bandymo, tirti turto patikéjimo teisés prigimtj, aptarti $ios daiktinés
teisés objektus, subjekty ypatumus, jvardinti dazniausiai pasitaikancias proble-
mas. Néra i$samiy moksliniy tyrimy ir dél turto patikéjimo teisés atskiry subins-
tituty, t. y. dél vieSojo bei privataus turto patikéjimo teisés.

Tyrimo naujumas lemia $io mokslinio darbo teorinj bei praktinj reikSmin-
gumga. Visy pirma, disertacijoje yra siekiama pagrijsti, kad turto patikéjimo tei-
sé, kaip daugelyje kity valstybiy naudojamas institutas, Lietuvoje neturi tinka-
mo teisinio teorinio pagrindimo buti naudojama valstybés ir savivaldybiy turto
tvarkymo santykiams reglamentuoti. Todél tyrimo metu gautos i$vados, sudaro
pagrinda persvarstyti turto patikéjimo teisés taikymo motyvacijg ir tiek jstaty-
my leidéjui, tiek teisés mokslui kelti diskusija dél viesojo turto patikéjimo teisés
koncepcijos taikymo vie$ojo turto tvarkymo santykiams reguliuoti pagrjstumo.
Be to, disertacijoje pirma kartg Lietuvoje detaliai analizuojama sudétinga vieSojo
turto patikéjimo teisés sistema, aptariamos patikétiniy, valdanciy vies$gjj turta,
rasys, i$aiskinama, kas gali tapti vieSojo turto patikéjimo teisés objektais, koks
yra $ios teisés turinys ir kaip jis nustatomas. Paminéty vieojo turto patikéjimo
teisés elementy analizé, galés tapti vertinga mokymosi medziaga bei suvokimo
apie vieSojo turto valdymo sistema, Saltiniu.

Disertacija taip pat yra reik§minga ir privacios turto patikéjimo teisés teo-
rijai ir praktikai. Civilinés teisés teorijai disertacijos reikémeé pasireiskia tuo, kad
ji pristato privataus turto patikéjimo teise, kaip pasaulyje paplitusia ir daznai tai-
koma nuosavybés teisés jgyvendinimo priemone, atskleidzia Lietuvos turto pati-
kéjimo teisés teisinio reglamentavimo ypatumus. Tuo tarpu disertacijos praktiné
nauda yra tame, kad joje pateikiamos privataus turto patikéjimo teisés taikymo
gairés, t. y. paaiskinama, kokiais atvejais ir biidais galéty bati taikoma privataus
turto patikéjimo teisé, kylanti i§ testamento ar teismo sprendimo, be to, nurodo-
mi objektai, kurie galéty but patikimi, taip pat jvardijamos grésmés, su kuriomis
gali susidurti civilinés teisés subjektai, savo nuosavybés teise pasirinke jgyvendin-
ti privataus turto patikéjimo teisés pagalba. Disertacija taip pat siekia skatinti ir
plétoti privataus turto patikéjimo teisés panaudojima praktikoje, todél iuo tikslu
atliktame tyrime turto patikéjimo teisé yra pristatoma, kaip tam tikry teisiniy
santykiy, sureglamentuoty kitomis daiktinémis teisémis (pavyzdziui, kito asmens
turto administravimo teise, uzufrukto teise), pagrista alternatyva. Bendrai diser-
tacijoje pateikiamos Zinios apie turto patikéjimo teise¢ yra naujos, todél reik$min-
gos tiek teisés mokslui, tiek teisés praktikai.
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Disertacijos ginamasis teiginys. Lietuvos vie§ojo turto patikéjimo teisé ir
privataus turto patikéjimo teisé, pagal savo esminius poZymius, turéty bati pripa-
zjstamos atskiromis ir savarankiskomis daiktinémis teisémis.

TYRIMU APZVALGA

Lietuvos teisinéje literatiiroje turto patikéjimo teisé detaliai nebuvo nagri-
néjama. Vienintelé Sios daiktinés teisés studija buvo pateikta 2010 m. isleistame
vadovélyje ,,Daiktiné teisé“. Taciau pastebétina, kad $iame leidinyje turto pati-
kéjimo teisé tik glaustai pristatoma kartu su kitomis daiktinémis teisémis ir nuo-
dugniai neanalizuojama. Be paminéto darbo, Lietuvos teisinéje doktrinoje turto
patikéjimo teisé analizuojama tik epizodiskai, pasirenkant vieng ar kitg $ios teisés
taikymo aspektg. Pavyzdziui, P. S. Vitkevicius ,,Civilinés teisés“ vadovélyje® skyré
kelias pastraipas turto patikéjimo teisés, kylancios dél viesojo turto tvarkymo,
apzvalgai, taciau Sio mokslininko analizé buvo atlikta dar galiojant 1964 m. re-
dakcijos CK, kuris nenumaté turto patikéjimo teisés taikymo privaciuose asmeny
santykiuose. R. Stanislovaitis vadovélyje ,, Komerciné teisé’, glaustai aptaré pri-
vataus turto patikéjimo teise. Taciau $ioje knygoje nebuvo analizuojama viesojo
turto patikéjimo teisé. Todél matyti, kad Lietuvoje atlikti turto patikéjimo teisés
tyrimai yra gana fragmentiski, juose neanalizuojama turto patikéjimo teisé kaip
vientisas teisinis institutas, kuris gali bati taikomas tiek vieSosios, tiek privacios
nuosavybés teisés jgyvendinime.

Daugiau démesio turto patikéjimo teisés ypatumams ir problematikai skyré
uzsienio mokslininkai. Atsizvelgiant j Lietuvos turto patikéjimo teisés dualistine
funkcija reglamentuoti viesojo ir privataus turto patikéjimo teisinius santykius,
teisés mokslininkus, rasiusius apie §j teisinj modelj galima skirstyti j dvi katego-
rijas, t. y. tie, kurie nagrinéjo viesojo turto tvarkymo teise ir tie, kurie nagrinéjo
privataus turto patikéjimo teisés institutg.

Kadangi tokie panasis teisiniai institutai, kaip Rusijoje veikianti ekonomi-
nio valdymo teisé ar operatyviojo tvarkymo teisé, pagal savo esminius pozymius
nedaug kuo skiriasi nuo Lietuvos vieSojo turto patikéjimo teisés teisinés konst-
rukcijos, disertacijoje remtasi mokslininky darbais, kurie analizavo auk$ciau pa-
minétas daiktines teises. Apie $ias teises rasé tokie autoriai kaip: K. P. Kriazevskis

° Baranauskas E., Laurinavicius K., Pakalnigkis V., Vasariené D. Daiktiné teisé. Vadovélis.
Vilnius: Mykolo Romerio universitetas, 2010.

¢ Vitkevicius, P. S., et al. Civiliné teisé. Vadoveélis. Antrasis pataisytas leidimas. Kaunas: Vijus-

ta, 1998.

Stanislovaitis, R., Komerciné teisé. Vilnius: Eugrimas, 2005.

33



(Kpsincesckux, K. I1.)5, S. O. Korytovas (Kopwimos, C. O.)°, A. A. Ivanovas (VMearos,
A.A.)",V.A.Dozorcevas ([Josopues, B.A.)"",V.Venediktovas (A. B. Beneduxmos)",
K. I. Sklovskis (Cxnosckuii, K. J1.),"* D. V. Petrovas (Ilempos, /I. B.), " E. A. Sucha-
novas (Cyxanos, E. A.)"*, L. V. Sanikova (Cannuxosa, /I. B.)'® ir kt. Apie privataus
turto patikéjimo teise rasé tokie mokslininkai kaip: M. I. Braginskis (bpaeumckuii
M. J1.), V. B. Vitrianskis (Bumpsanckuii B. B)", N. V. Funtikova (Qynmuxkosa,
H. B.)%, L. ]. Michejeva (Muxeesa, JI. }0.)*, S. 1. Kovaliovas (Kosanes, C. J1.)*

Kpsxesckux, K. I1. ITpaso onepamusnozo ynpasneHus u npaso xo3aiiceenHozo 6e0eHus
no Poccutickomy epasxoarckomy npaey. Juccepraijyis Ha COMCKaHNe Y4EHOI CTeleHN KaH-
JujaTa pUAMYECKMX HayK. MOCKOBCKMIT TOCYJAPCTBEHHBI YHUBEPCUTET UM. JIoMOHO-
coBa. Mocksa, 2003.

Kopsitos, C. O. FOpuduueckas npupoda npasa xo3siicrmeenHozo éedeHus. Jluccepranms
Ha COMCKaHMe y4eHOI1 CTelleHM KaHMUaTa IpUANIecKuX HaykK. Spocnasckuit rocygapc-
TBeHHbI yHuBepcutet uM. I1. I. lemupnosa. Apocnasnb, 1999.

ViBanoB, A. A. IIpaso cobcmeeHHOCMU U MOBAPHO-OeHexNHble OmHOueHUs. [TuccepTanms
Ha COMCKaHIe Y4€HOM CTeNeHM KaHau/aTa lopuandeckux Hayk. Jlenmnrpan, 1991.
Josopries, B. A. IIpasa eocydapcmeenHo20 npomviuiieHHO20 NPeONPUSIMUS HA 3aKpenieH-
Hoe 3a HUM umyusecmso. Jluccepranus Ha COMCKaHMe yIEeHOI CTeNeH M KaHu/aTa Iopum-
yecKux HayK. Mocksa, 1955.

BenenukTos, A. B. Tocydapcmeennas coyuanucmuueckas cobcmeernnocmy. Mocksa, Jle-
HuHrpap: Vsg-so AH CCCP, 1948.

Cxnoscxuit, K. V1. IIpumenenue 2pax0anckozo 3aK0H00amenvcmea 0 0co0eHHOCMU U 6714~
denuu. ITpaxmuueckue sonpocu. Mocksa: CraryT, 2004.

ITetpos, 1. B. IIpaso xo3sticmeenHoz0 6edeHUs U NPAO ONepamusHoz0 ynpasieHus.
[interaktyvus]. Canxr-Iletep6ypr, 2002, c. 85 [Zitréta 2011-07-19]. <http://www.law.edu.
ru/script/cntsource.asp?cntID=100001980>.

Cyxanos, E. A. O61uine onoxeHns o npase COOCTBEHHOCTH U APYTUX BEI[HBIX IIpaBaX.
Xossiicmeo u npaso. 1995. No. 6.; Cyxanos, E. A. [TpaBo X0341ICTBEHHOT0 BeJJeHN, TPABO
oIepaTUBHOrO yupasnenus. Xossiicmeo u npaso, 1995, No. 7.

Cannukosa, JI. B. ITpo6eMbl cTaHOB/IEHNs NHCTUTYTA BelHOro npasa B Poccrn. Cobc-
meeHHocmv 8 XX cmonemuu. Mocksa, 2001.

bparmuckuit M. ., Burpauckuit B. b. JJoeosoproe npaso. Kuura Tpetba. JJoroBops! o
BBIIIO/IHEHMM PaboT 1 okasaHuu ycyr. CratyT: Mocksa, 2002.

®ynruxosa, H. B. [losepumenvroe ynpaenenue no poccuiickomy 3aKoHo0amenbcmey u 00-
sepumenvHas coOCMBEHHOCMb N0 AH2NIO-AMEePUKAHCKOMY npaegy. JluccepTanyus Ha COucC-
KaHMEe Y4EHOI CTeNeHM KaHAMIaTa IpUANIecKuX HayK. VIHCTUTYT 3aKOHOJATeNbCTBA 1
CPaBHUTE/NbHOTO IIpaBOBeleHns pu npasurenbcTse PO. Mocksa, 2004.

Muxeesa, JI. 10. [losepumenvroe ynpasnerue umyuiecmsom 6 zpaxoarckom npase Poccuu.
JuccepTanys Ha COMCKaHME y4€HOI CTeNeHN KaHAUaTa IPUANYeCcKIX HayK. Tomckmit
TOCYlapCTBEHHBIN yHUBepcuTeT. ToMck, 1998.

Kosanes, C. V1. [losepumenvroe ynpasnenue umyu,ecrnéom 6 3apy0eiHom u poccutickom
npase. Jluccepranys Ha COMCKaHNE yYEHOI CTENEeHM KaHay/jaTa Iopuindeckux Hayk. Poc-
CUIICKNUIT YHMBEPCUTET APY>KObI HApOKoB. MockBa, 1999.

2

S

34



A. A. Zdanovas (Kdarnos A. A.)*, M. V. Jasusas (cyc, M. B.)”, D. V. Dozdevas
(Doxpmes, [I. B.)?, Z. E. Benevolskaja (Benesonvckas 3. E.)*, P. ]. Laglinas (Lough-
lin, P. J.)®, T. Onoré (Honore, T.)*, H. Hansmanas (Hansmann, H.), U. Matei
(Mattei, U.)?, F. H. Fosteris (F. H. Foster)®, C. H. van Rhee (Van Rhee, C. H.)%,

L.
A

Tevenozas (Thévenoz, L.)*, M. Lupoj (Lupoi, M.)*', A. Hadsonas (Hudson,

)%, H. Vatanabis (Watanabe, H.)* ir kt.

S

o
B

)
g

IS}
3

w

w
be]

w
by

Zhdanov, A. A. Transplanting the Anglo-American Trust in Russian Soil. Review of Central
and East European Law. [interaktyvus]. Moskva, 2006, [zitréta 2010-08-12]. <https://www.
copyright.com/ccc/basicSearch.do?&operation=go&searchType=0&lastSearch=simple&all=
on&titleOrStdNo=1573-0352>.

Scye, M. B. JlosepumenvHoe ynpassnerue u mpacm Kax npasosvle cnocobvt nepedauul umy-
wecmea 6 ynpaenenue. Jlyccepraiya Ha COMCKaHMe YIEHOI CTeNeH) KaHM/aTa I0pu/i-
yeckux HayK. CaHkr-IleTepOyprckmit rocynapcrBeHHblit yHuBepcuret, Cankr-Ilerep-
6ypr, 2000.

Hoxpes, 1. B. Me#0ynapoonas modeny mpacma u yHUmapHas KOHUenyus npasa cooc-
meennocmu. [interaktyvus]. Yenosex u ero spems: JKusup u pab6ora Asrycra Pybanosa
[coct. u orB. pen. O.A. Xasosa]. Mocksa: Bonrepc Kiysep, 2006. c. 251-286. [ziuréta:
2011-06-21]. <www.msses.ru/images/dozdev-int-model-trust.rtf>.

Benevolskaya, Z. E. Trust Management as a Legal Form of Managing State Property ir
Russia. Review of Central and East European Law 35 (2010), 2010.

Loughlin, P. . The Domestication of the Trust. Bridging the Gap Between Common Law
and Civil Law. [interaktyvus]. 2008. [Zitréta: 2011-06-17]. < http://peterloughlin.com/Do-
mestcation-of-the-Common-Law-Trust.html>.

Honore, T. On Fitting Trusts into Civil Law Jurisdictions. Legal Research paper Series. [inte-
raktyvus]. 2008: No 27/2008 [ziaréta 2011-08-06]. <http://ssrn.com/abstract=1270179>.
Hansmann, H., Mattei, U. The Functions of Trust Law: A Comparative Legal and Econo-
mic Analysis. New York University Law Review. [interaktyvus]. 1998. [Zitréta: 2011-06-22].
<http://works.bepress.com/ugo_mattei/22>.

Foster, F. H. American Trust Law in a Chinese Mirror. Minnesota Law Review, Volume 94,
Number 3, February 2010.

Van Rhee, C. H. Trusts, Trust-like Concepts and Ius Commune. European Review of Private
Law, 3/2000, p. 453-462.

Thévenoz, L. Trusts: The Rise of a Global Legal Concept. European Private Law: A Hand-
book, Mauro Bussani & Franz Werro, eds., Carolina Academic Press. [interaktyvus]. 2009.
[ziaréta 2011-06-19] <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1723236>.
Lupoi, M. Effects of the Hague Convention in a Civil Law Country. [interaktyvus]. 1998
[ziaréta 2010-07-19]. <http://tandt.oxfordjournals.org>; Lupoi M. The Shapeless Trust.
Trust & Trustees and International Asset Management. [interaktyvus]. 1995 [Zitréta 2010-
07-25]. <http://tandt.oxfordjournals.org>.

Hudson, A. Equity and Trusts. 4 - th edition. London: Cavendish Publishing Limited, 2005.
Watanabe, H. “Trusts without Equity” and Prospects for the Introduction of Trusts into
European Civil Law Systems. [interaktyvus]. [ziGréta: 2011-06-21]. <http://www.global-
coe-waseda-law-commerce.org/activity/pdf/23/20.pdf>.

35



Apibendrinant auks$¢iau paminéty mokslininky darbus galima pastebéti
tendencijg, kad teisés mokslininkai ir praktikai, nepriklausomai kuriai teisinei
tradicijai jie atstovauty, aktyviai diskutuoja turto patikéjimo teisés tematika,
pabrézdami $ios teisés skirtingas sampratas bendrosios ir kontinentinés teisés
valstybése, siekia aptariamo instituto teisinio reguliavimo harmonizavimo, o tuo
paciu ir patikéjimo teisés tobulinimo. Dauguma paminéty teisininky atlikty ty-
rimy yra pristatoma jvairiuose uzsienio periodiniuose leidiniuose, vadovéliuose,
monografijose, aptariama disertacijose, o taip pat publikuojama atskirame pati-
kéjimo teisei skirtame periodiniame Zurnale , Trusts ¢» Trustees**, o tai rodo, kad
pasirinkta disertacijos tema yra aktuali ir tarp teisinés akademinés bendruome-
nes nariy.

DARBO METODOLOGIJA

Pasirinkto tyrimo objektas i§ dalies nulemia ir tyrimo metody pasirinkima
bei taikyma. Atsizvelgiant j tai, kad disertacijoje nagrinéjama turto patikéjimo
teisé, kaip teisés aktuose jtvirtintas visuomeniniy santykiy reguliavimo teisinis
pagrindas, tyrime daugiau vadovautasi kokybiniais, teorinio pobtidzio metodais.
Atliekant tyrimg buvo naudojami $ie pagrindiniai moksliniai metodai:

Dokumenty analizés metodas — vienas svarbiausiy disertacijoje naudoty ty-
rimo metody, kurj taikant buvo nustatomas Lietuvos ir uZsienio teisés Saltiniy
turinys, analizuojamos objektyviosios teisés normos, tokiu biidu atskleidziant ti-
riamo reiskinio (turto patikéjimo teisés) esmines charakteristikas.

Lyginamasis metodas, kurio pagalba buvo siekiama palyginti skirtingy vals-
tybiy teisinése sistemose veikiancia turto patikéjimo teise¢ su Lietuvos turto pati-
kéjimo teisés institutu, iSryskinti Lietuvoje veikiancio turto patikéjimo teisés ins-
tituto panasumg j kity valstybiy pagal atliekamas funkcijas analogiskus institutus.
Be to, lyginamasis metodas buvo pasitelktas analizuojant ne tik nacionalinés pa-
tikéjimo teisés santykj su kity $aliy analogiSkomis teisémis, taciau ir apzvelgiant
privataus turto patikéjimo teisés sampraty jvairove pasaulyje. Pasitelkiant lygina-
maji metoda buvo atskleistas civilinés teisés tradicijos krastuose veikiancio turto
patikéjimo teisés ir bendrosios teisés sistemoje paplitusio trasto santykis. Lygi-
namojo metodo naudojimas leido kriti$kai pazvelgti j Lietuvoje jtvirtinta turto
patikéjimo teise, atskleidé Sios teisés trikumus ir teisinio reglamentavimo pries-
taringuma, leido nustatyti minétos daiktinés teisés tobulinimo gaires remiantis
uzsienio Saliy patirtimi.

Istorinio metodo panaudojimas Siame tyrime yra reikSmingas tuo, jog padéjo
atskleisti turto patikéjimo teisés raidos procesa tiek pasaulyje, tiek ir Lietuvoje.

* Trusts & Trustees. [interaktyvus]. [Ziaréta 2011-09-19]. <http://www.oxfordjournals.org/
our_journals/tandt/about.html>.
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Tuo paciu istorinio metodo taikymas leido spresti apie baisimas turto patikéji-
mo teisés vystymosi tendencijas, paaikino $ios teisés, kaip socialinio - teisinio
rei$kinio priezastingumg. Istorinis metodas ir jo pagrindu padarytos i$vados
pasitarnavo kaip metodologiné priemoné, atskleisti Lietuvos turto patikéjimo
teisés vidinj nesuderinamuma, kadangi turto patikéjimo teisés istorinés genezés
ypatumai parodé, jog Lietuvos vie$ojo bei privataus turto patikéjimo teisés risys
vystési skirtingomis kryptimis, turi savitg istorine praeitj.

Sisteminés analizés metodo pagalba buvo analizuojama turto patikéjimo tei-
sé, kaip objekto sudétiniy daliy ir elementy tarpusavio rysiy ir jy santykiy su
iSorine aplinka visuma. Pasinaudojant $iuo metodu buvo i$nagrinéti atskiri turto
patikéjimo teisés elementai: subjektai, objektas, teisés turinys, atskleista $iy ele-
menty tarpusavio saveika. Remiantis sisteminiu poziiriu buvo analizuojama ne
tik turto patikéjimo teisés vidiné struktirg, taciau ir $ios teisés vieta kity civilinés
teisés instituty, tokiy kaip nuosavybés teis¢, kito asmens turto administravimo
teisé, uzufrukto teisé ir kt., kontekste.

Kritinés analizés metodas sudaré salygas ne tik apzvelgti sistemiskai inagri-
nétg tyrimo objekta, taciau ir kritidkai ji jvertinti. Batent kritiniy jzvalgy pagrin-
du véliau buvo daromos i$vados, teikiami pasitlymai ir rekomendacijos.

Tyrime naudotas ir dedukcinis - indukcinis metodas, kuris pasitarnavo pa-
sirinktos hipotezés formulavimui, i$vady argumentacijai, kadangi iSanalizavus
atskiras turto patikéjimo teisés pasireiskimo formas Lietuvoje, atsirado pagrindas
daryti apibendrintas i$vadas dél tyrimo objekto — turto patikéjimo teisés. Be to,
turto patikéjimo teisés, kaip vientiso teisinio reiskinio analizé, leido i$skirti lo-
giskai i$plaukiancias i§vadas apie turto patikéjimo teisés atskirus ypatumus. Sis
metodas buvo naudingas darant i$vadas, teikiant pasiilymus dél Lietuvoje vei-
kiancios turto patikéjimo teisés tobulinimo.

Teleologinio ir kalbotyros metody pasitelkimas Siam tyrimui galimybe at-
skleisti tikrajg teisés $altiniuose vartojamy sagvoky prasme, patikrinti ir jvertinti
naudojamy terminy atitiktj reiskiniams, kuriems jie skirti, jvardinti.

TYRIMO REZULTATAI IR DARBO STRUKTURA

Tyrimo rezultaty patikimumas ir aprobavimas. Disertacijoje naudoti me-
todai leido atlikti visapusiska ir i$samy tyrimga turto patikéjimo teisés tema, todél
tyrimo metu gauti rezultatai nekelia abejoniy jy patikimumu. Be to, tyrimo re-
zultatai buvo aprobuoti Mykolo Romerio universiteto Teisés fakulteto Civilinés ir
komercinés teisés katedros posédyje.

Darbo struktiira. Sios disertacijos déstomosios dalies struktiira yra salygota
tyrimo objekto — Lietuvos turto patikéjimo teisés dualistinio pobudzio, t. y. Sios
teisés galimybés reglamentuoti tiek viesojo, tiek privataus turto patikéjimo santy-
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kius. Todél darbo déstomoji dalis sudaryta i$ dviejy pagrindiniy skyriy: ,,Viesojo
turto patikéjimo teisé“ ir ,, Privataus turto patikéjimo teisé*.

Pirmasis disertacijos skyrius yra skirtas valstybés ir savivaldybiy nuosavy-
bés teisés jgyvendinimo ypatumams ir problematikai aptarti. Sioje darbo da-
lyje atskleidziamos vieSojo turto patikéjimo teisés istorinés raidos aplinkybés,
analizuojami $ios turto patikéjimo teisés rasies prigimties teoriniai aspektai,
paaiskinama minétos daiktinés teisés esmé, atliekamos funkcijos, pateikiama
samprata. Taip pat atliekamas detalus vieSojo turto patikéjimo teisés sudéti-
niy elementy tyrimas, analizuojant valstybés ir savivaldybiy objekto, subjekty,
teisés turinio ypatumus. Ypatingas démesys skiriamas vie$ojo turto patikéjimo
teisés subjektams — patikétiniams, nuo kuriy priklauso vie$ojo turto patikéjimo
teisés klasifikacija ir teisinio reglamentavimo ypatumai. Disertacijoje detaliai
aprasomos vie$ojo turto patikéjimo teisés formos, t. y. analizuojama patikéjimo
teisé, nustatoma valstybés ir savivaldybéms steigiamiems ir kontroliuojamiems
patikétiniams; patikéjimo teisé, nustatoma juridiniams asmenims, vykdantiems
jstatymo jiems priskirtas vie$asias funkcijas; patikéjimo teisé, nustatoma savi-
valdybéms. Aptarus visas vieSosios nuosavybés patikéjimo teisés formas, yra
pateikiama vie$ojo turto patikéjimo teisés instituto kritika ir $ios daiktinés tei-
sés ateities vystymosi perspektyvos.

Antrajame disertacijos skyriuje tiriamas turto patikéjimo teisés institutas,
taikomas privacios nuosavybés teisés jgyvendinimo procese. Pateikiama priva-
taus turto patikéjimo teisés istoriné genezé ir apzvelgiamos kilmés aiskinimo
teorijos, taip pat pazymima apie turto patikéjimo teisés sampraty daugiareiks-
miskuma. Tuo paciu disertacijoje apzvelgiamos tarptautinés privataus turto pa-
tikéjimo teisés reglamentavimo iniciatyvos, skirtos patikéjimo teisés sampratos
harmonizavimui ir jy jtaka Lietuvos turto patikéjimo teisés instituto raidai. Taip
pat analizuojami Lietuvoje taikomos privataus turto patikéjimo teisés atsiradimo
pagrindai, nurodant, kad turto patikéjimo teisé dél privataus turto patikéjimo gali
atsirasti sutarties, testamento ir teismo sprendimo pagrindais, taip pat jvardija-
mos kiekvieno i§ $iy patikéjimo teisés kilmés pagrindy taikymo problemos. Lie-
tuvos privataus turto patikéjimo teisé detaliai tiriama jos sudétiniy elementuy, t. y.
subjekto ir objekto atzvilgiu, ypatinga démesj skiriant privataus turto objekto po-
zymiy aptarimui. Galiausiai pateikiama privataus turto patikéjimo teisés praktinj
pritaikomuma mazinanciy veiksniy apzvalga, iSskiriant nagrinéjamo instituto ir
kity panasiy civilinés teisés instituty konkurencijos, civilinés atsakomybés pati-
kéjimo teisiniuose santykiuose bei kai kuriuos privataus turto patikéjimo teisés
mokestinius aspektus.
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ISVADOS

Detaliai iSanalizavus turto patikéjimo teisés institutg Lietuvos ir uzsienio tei-
séje reglamentuojancius teisés aktus, $iai teisei aptarti skirtg moksline literattira, o
taip pat teismy praktikg, galima konstatuoti, jog tyrimo tikslas ir uzdaviniai buvo
igyvendinti, o tyrimo pradzioje i$keltas ginamasis teiginys, jog Lietuvos viesojo
turto patikéjimo teisé ir privataus turto patikéjimo teisé pagal savo esminius poZy-
mius turéty biiti pripaZjstamos atskiromis ir savarankiskomis daiktinémis teisémis,
buvo patvirtintas remiantis zemiau suformuluotomis i§vadomis:

Dél viesojo turto patikéjimo teisés

1. Pagal savo pozymius turto patikéjimo teisé vienareik$miskai negali buti
priskiriama nei prie daiktiniy, nei prie prievoliniy teisiy, kadangi turi ir daikti-
nei ir prievolinei teisei budingy bruozy. Vis tik Lietuvos vie$ojo turto patikéjimo
teisé pasizymi tokiomis daiktinés teisés savybémis, kurios nebaidingos privataus
turto patikéjimo teisei, t. y. patikétinio interesas j patikéta turta, apribojimy laike
nebuvimas, vie$ojo turto patikéjimo teisés turinio nustatymas jstatymu, todél tai
lemia vieSojo turto patikéjimo teisés ir privataus turto patikéjimo teisés teisinés
prigimties netapatuma.

2. Lietuvos vie$ojo turto patikéjimo teisés esme ir paskirtj atskleidzia tokios Sios
teisés atliekamos funkcijos: 1) viesojo turto i§saugojimo valstybés ar savivaldybiy
nuosavybéje funkcija; 2) vieSojo turto tvarkymo funkcija; 3) valstybés ar savivaldy-
bés jsteigty ar kontroliuojamy juridiniy asmeny materialinio aprapinimo funkcija.

3. Lietuvos teisés aktai jtvirtina netradicinj vie$ojo turto patikéjimo sutar-
ties instituty, kurio paskirtis yra aprapinti turtiniu pagrindu juridinius asmenis,
kuriems jstatymas priskiria vie$gsias funkcijas, ta¢iau ne uztikrinti, jog perduotas
(patikétas) turtas baty efektyviai tvarkomas nustatytu tikslu ar naudos gavéjo in-
teresais. Vie$ojo turto patikéjimo sutarties reglamentavimas yra viena i§ kliaciy,
neleidzian¢iy vie$ojo turto tvarkymui panaudoti tradicinj privataus turto patiké-
jimo sutarties institutg, kaip efektyvia vie$ojo turto tvarkymo priemone.

4. Lietuvos jstatymy leidéjo pasirinkimas turto patikéjimo teisés pagalba su-
reguliuoti tuo paciu ir viesosios, ir privaciosios nuosavybés teisés jgyvendinimo
teisinius santykius, lémé turto patikéjimo teisés, kaip daiktinés teisés, vieningo
teisinio reglamentavimo nebuvimg LR CK ketvirtojoje knygoje.

5. Vie$ojo turto patikéjimo teisé néra pati efektyviausia vieSosios nuosavy-
bés teisés jgyvendinimo priemoné, todél praktikoje ieSkoma budy, kaip $ig teise
pakeisti kitomis vieSosios nuosavybés teisés jgyvendinimo formomis. Vis tik dél
plataus viesojo turto patikéjimo teisés reguliuojamy teisiniy santykiy rato, vieSojo
turto patikéjimo teisé Lietuvoje negalés bati visiS$kai eliminuojama i§ vieSosios
nuosavybés teisés jgyvendinimo procesy.
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Dél privataus turto patikéjimo teisés

1. Pasaulyje néra nusistovéjusios bendros privataus turto patikéjimo teisés
sampratos ir vieningo metodologinio jos pagrindimo, kadangi §i teisé vystési
skirtingy teisés tradicijy (bendrosios, kontinentinés ir misrios) jtakoje. Bendro-
sios teisés tradicijos krastuose privataus turto patikéjimo teisés - trasto koncepcija
grindziama nuosavybés teisés i§skaidymo principu j teisinj titulg (legal title) ir tei-
singumo titula (equitable title), tuo tarpu kontinentinés ir misrios teisés tradicijos
valstybése privataus turto patikéjimo teisés doktrininj pamatg sudaro patikéto
turto faktinio ir teisinio atskirtumo idéja. Tai lemia privataus turto patikéjimo
teisés sampraty daugiareik§miskumg ir jvairove.

2. Privataus turto patikéjimo teisés turinio neapibréztumas jstatymuose, le-
mia patikétojo teise nustatyti $ios teisés turinj, t. y. patikétinio teisiy ir pareigy
apimtj. Si privataus turto patikéjimo teisés savybé, neatitinka riboto daiktiniy
teisiy skaiciaus (numerus clausus) doktrinos. Privataus turto patikéjimo teisés
pripazinimas daiktine teise, leidzia daryti i§vada, jog Lietuvoje numerus clausus
doktrinos néra grieztai laikomasi.

3. Nors Lietuvos privataus turto patikéjimo teisé gali biiti sukuriama sutar-
ties, testamento ar teismo sprendimo pagrindu, ta¢iau jstatyme yra reglamentuo-
jama tik i$ sutarties atsiradusi patikéjimo teisé. Tuo tarpu i$ testamento ir teismo
sprendimo kilusios privataus turto patikéjimo teisés teisinis reglamentavimas
néra numatytas. Tai lemia teisinj neapibréztuma i$ testamento ir teismo sprendi-
mo kylancios privataus turto patikéjimo teisés aiskinime ir taikyme.

4. Galimybé nustatyti privataus turto patikéjimo teise testamentu, civilinés
teisés subjektams galéty suteikti papildoma jy nuosavybés teisés jgyvendinimo
priemone, kuri negali buti pakei¢iama jprastais testamento ar testamentinés i$-
skirtinés institutais, uztikrinancig racionaly ir efektyvy testamentu paliekamo
turto valdyma, naudojima ir disponavimg. Taciau tam, kad tokia privataus turto
patikéjimo teisé, kylanti i§ testamento, galéty pradéti funkcionuoti, reikalingi ati-
tinkami LR CK pakeitimai, nustatantys turto patikéjimo teisés, kylancios i§ tes-
tamento, ypatumus.

5. Galimybé jtvirtinti privataus turto patikéjimo teis¢ teismo sprendimu, tu-
réty bati nulemta tarp $aliy susiklosciusiy fiduciariniy santykiy ir i$ jy kylanciy
fiduciariniy pareigy pazeidimo, dél ko nukentéjes asmuo galéty kreiptis j teisma,
prasydamas nustatyti patikéjimo teise neteisétai kito asmens jgytam turtui. Ta-
¢iau tam, kad tokia privataus turto patikéjimo teisé, kylanti i$ teismo sprendimo,
galéty buti nustatoma, reikalingi atitinkami LR CK pakeitimai, nustatantys turto
patikéjimo teisés, kylancios i$ teismo sprendimo, ypatumus.

6. Lietuvos teisiniame reguliavime jtvirtinta privataus turto patikéjimo tei-
sé ir kito asmens turto administravimo teisé, neturi ryskiy skiriamyjy pozymiy,
todél gali kilti sunkumy atribojant $ias dvi teises. Siekiant atskirti privataus turto
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patikéjimo teis¢ nuo kito asmens turto administravimo teisés, reikéty atsizvelgti
j tai: 1) kieno vardu turto tvarkytojas veikia; 2) turto tvarkytojo statusa; 3) teisés
atsiradimo pagrindg; 4) teisés nustatymo laikotarpj; 5) teis¢ nustatancio akto tu-
rinj; 5) santykyje dalyvaujanciy subjekty struktirg.

7. Privataus turto patikéjimo teisé tais atvejais, kuomet reikia uztikrinti di-
desne turto savininko interesy apsauga, galéty tapti pagrjsta kito asmens turto
administravimo teisés alternatyva, kadangi tvarkydamas kito asmens turtg pa-
tikétinis veikty savo vardu, todél pareigas taip pat prisiimty savo, o ne turto sa-
vininko vardu. Taciau $i alternatyva bty jmanoma tik su salyga, kad jstatymy
leidéjas atsisakys civilinés atsakomybés prasme nepagristos patikétojo subsidia-
rinés atsakomybés, tuo atveju, jeigu trediyjy asmeny reikalavimams patenkinti
neuztenka patikeéto turto ir patikétinio turto.

8. Privataus turto patikéjimo teisé Lietuvoje, susiduria su daug priezasciy,
mazinanciy $ios teisés praktinj pritaikomuma. Tokios priezastys yra: 1) priva-
taus turto patikéjimo teisés, kylancios is testamento ir teismo sprendimo, teisinio
reglamentavimo nebuvimas; 2) privataus turto patikéjimo teisés ir kito asmens
turto administravimo teisés panasumas ir tarpusavio konkurencija; 3) privataus
turto patikéjimo teisés patikétojo — turto savininko subsidiarinés civilinés atsa-
komybeés jtvirtinimas, tuo atveju, jeigu treciyjy asmeny reikalavimams patenkinti
neuztenka patikéto turto ir patikétinio turto; 4) nepalanki mokestiné aplinka tai-
kant privataus turto patikéjimo teise.

PASIULYMAI

Atsizvelgiant  auks¢iau padarytas i$vadas, siekiant tobulinti turto patikéji-
mo teisés Lietuvoje teisinj reglamentavima, pateikiame $iuos pasialymus:

Dél viesojo turto patikéjimo teiseés:

1. Sialytina pakeisti LR CK ketvirtosios knygos VI skyriaus 4.106 — 4.110 str.
taip, kad jie baty skirti reglamentuoti i$imtinai valstybés ir savivaldybiy turto
valdymo, naudojimo ir disponavimo teise, kurig sitlytina pavadinti ,Viesojo tur-
to tvarkymo teisé“. Atitinkamai sitilytina pervadinti LR CK ketvirtosios knygos
VI skyriy i ,,Viesojo turto tvarkymo teisé® ir iSdéstyti naujg skyriaus redakcijg taip,
kaip nurodyta zemiau:*

* Sitlomas pasalinti tekstas iSbraukiamas (pvz., teisé), o siilomas papildyti tekstas — pabrau-
kiamas (pvz., teisé). Tekstas, kuris §iuo metu yra jtvirtintas galiojanciuose teisés aktuose,
pasialymuose nemodifikuojamas (pvz., teisé).
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VI SKYRIUS
VIESOJO TURTO TVARKYMO TEISE

4.106 straipsnis. Viesojo turto tvarkymo teisés sqvoka ir tikslas

1. VieSojo turto tvarkymo teisé — tai valstybés ar savivaldybiy jmonés, biudzZe-
tinés jstaigos ar centrinio banko teisé savo jstatuose (nuostatuose), taip pat valstybés
ar savivaldybés jmoniy, biudZetiniy jstaigy ar centrinio banko veiklg reglamentuo-
janciuose ir kituose teisés aktuose nustatyta tvarka bei sglygomis valdyti, naudoti
valstybés ar savivaldybiy perduotq turtq ir disponuoti juo nepaZeidZiant jstatymuy
ir kity asmeny teisiy bei interesy. Kiti juridiniai asmenys valstybés ar savivaldybés
jiems viesojo turto tvarkymo teise perduotq turtg valdo, naudoja ir disponuoja juo
tiek ir tokia tvarka bei sglygomis, kaip nustatyta valstybés ir savivaldybiy turto
tvarkymg reglamentuojanciame jstatyme.

2. VieSojo turto tvarkymo teisé nustatoma visuomeninei naudai.

3. Viesojo turto tvarkymo teisés ypatumus nustato Sis kodeksas, atskiras jstaty-
mas dél valstybés ir savivaldybiy turto tvarkymo ir kiti teisés aktai.

4.107 straipsnis. Viesojo turto tvarkymo teisés subjektai

1. Viesojo turto tvarkymo teisés tvarkytojai Lietuvos Respublikoje yra valsty-
bés ar savivaldybiy jmonés, biudZetinés jstaigos, centrinis bankas, taip pat gali biiti
kiti juridiniai asmenys, kuriems jstatymas suteikia tokig teise.

2. VieSojo turto tvarkymo teisés steigéjais gali biiti valstybé ir savivaldybés bei
kiti juridiniai asmenys, kuriems $iq teise suteikia teisés aktai.

4.108 straipsnis. Viesojo turto tvarkymo teisés atsiradimo pagrindai
ViesSojo turto tvarkymo teisés atsiradimo pagrindas gali biti: jstatymas, admi-
nistracinis aktas.

4.109 straipsnis. Viesojo turto tvarkymo teisés turinys

Valstybés ar savivaldybés jmoneés,_biudZetinés jstaigos, centrinis bankas, sa-
vivaldybés valdo, naudoja atitinkamai valstybés ar savivaldybés, ar kity tokiq tei-
se turindiy juridiniy asmeny joms perduotq turtg, juo disponuoja savo jstatuose
(nuostatuose), taip pat valstybés ar savivaldybiy jmoniy, jstaigy, organizacijy veik-
lg reglamentuojanciuose ir kituose teisés-aktuose nustatyta tvarka bei sglygomis,
nepazeisdamos jstatymy ir kity asmeny teisiy bei interesy.

4.110 straipsnis. Viesojo turto tvarkymo teisés gynimas
VieSojo turto tvarkymo teisés subjektas, gindamas turimgq turtg, turi teises,
nustatytas sio kodekso 4.95-4.99 straipsniuose.
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2. Atsizvelgiant j auksc¢iau pateikta pasitilyma atskirti vie$ojo turto patikéji-
mo teise nuo privataus turto patikéjimo teisés, atitinkamai sitlytina tikslinti LR
VSTVND] ir kity teisés akty nuostatas, kuriose vartojama turto patikéjimo teisés
sgvoka, pakeiciant jg i vie$ojo turto tvarkymo teisés sgvoka.

3. Atsizvelgiant j tai, kad valstybés ir savivaldybiy jsteigty ir kontroliuojamy pa-
tikétiniy sgrasas yra baigtinis (valstybés ir savivaldybés jmoné, biudzetiné jstaiga ir
centrinis bankas), teisés aktuose naudojamus terminus,,,jmoné*, , jstaiga’, ,institucija*,
»organizacija® buty tikslinga pakeisti j konkrecius - ,valstybés ir savivaldybiy jmoné®,
svalstybés ir savivaldybiy biudzetiné jstaiga®, ,,centrinis bankas®, kurie atitikty valsty-
bés ir savivaldybés jsteigty ir kontroliuojamy juridiniy asmeny teisines formas.

4. Sialytina tikslinti LR VSTVND] 10 str. 1 d. 2 p., i$braukiant i$ $ios normos
zodzius ,,<...> bei priskirtosioms (ribotai savarankiskoms) <...>“ir i$déstyti nauja
punkto redakcija:

»2) valstybés turtu, kuris Vyriausybés nutarimais savivaldybéms perduoda-
mas valstybinéms (perduotoms savivaldybéms) beipriskirtosioms-(ribotaisavaran-
kiskoms) funkcijoms atlikti.“

Taip pat turéty buti pataisyti ir kiti LR VSTVNDI straipsniai: 6 str. 2 p.,
10str.2d.,17str. 1d. 4p.,5p. 6 p.

5. Jstatymy leidéjui sitilytina atsisakyti $iuo metu galiojancios vie$ojo tur-
to patikéjimo sutarties instituto, kaip nelankscios ir retai taikomos vie$ojo turto
tvarkymo priemonés ir jg pakeisti analogisku patikéjimo sutarties institutu, koks
yra taikomas privataus turto valdymo, naudojimo ir disponavimo santykiams
iforminti. Tokios patikéjimo sutarties pagrindu valstybé ar savivaldybé galéty
perduoti kitam asmeniui valstybés ar savivaldybés turta, o $is privaléty tokj turta
valdyti, naudoti ir disponuoti patikétojo nustatytu tikslu ar konkretaus patikétojo
nurodyto naudos gavéjo interesais. Patikétinio interesas apsiriboty tik uzmokes-
¢io uz tokj turto tvarkyma gavimu.

6. Atsizvelgiant j tai, kad pagal galiojantj vieSyjy juridiniy asmeny teisinj
reglamentavima ne tik tokiy juridiniy asmeny reikméms jgytas, taciau visas tokiy
juridiniy asmeny jgytas turtas priklauso valstybei ar savivaldybei ir yra valdo-
mas patikéjimo teise, sitilytina atitinkamai koreguoti LR VSTVND] 16 str., nauja
straipsnio redakcijg i§déstant taip:

»16 straipsnis. Valstybés ir savivaldybiy reikméms jmoniy, biudZetiniy

istaigy, centrinio banko jgytas turtas

1. Valstybés institucijos,jrmoneés,jstaigos—ir-organizacifos jmonés, biudZeti-

nés jstaigos, centrinis bankas visg jgytqg turtg valdo, naudoja ir juo disponuoja
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puatikéjimo viesojo turto tvarkymo teise. Jgytas turtas nuosavybés teise priklauso
valstybei.

2. Savivaldybés jmones;fstaigos-ir-organizacifos jmonés, biudzetinés jstaigos,
visq jgytqg turtg valdo, naudoja ir juo disponuoja puatikéjimo viesojo turto tvarkymo
teise. [gytas turtas nuosavybés teise priklauso savivaldybei.“

7. Sialytume i$ dalies suvienodinti valstybés ir savivaldybiy turto valdymo
tvarka, todél atitinkamai sitilytume pakeisti LR VSTVND] 11 str. 2 d. $ia nuostata
iSdéstant taip:

»2. Kitos sSavivaldybiy institueifos;savivatdybeés jmonés, biudzetinés jstaigos
trorganizacijos joms patikéfimotetse perduotg savivaldybés turtg valdo, naudoja
bei disponuoja juo pagal jstatymus savivaldybiy taryby sprendimy nustatyta tvar-
ka. Sprendimus, susijusius su perduoto turto perleidimu kity asmeny nuosavybén
ar su daiktiniy teisiy suvarZymu turi teise priimti tik savivaldybes taryba, jei jsta-
tymai nenustato kitaip.“

Dél privataus turto patikéjimo teisés:

1. Sialytina i§ dalies perkelti LR CK Sestosios knygos L skyriaus ,,Turto pa-
tikéjimas® nuostatas | LR CK ketvirtaja knyga, taip pat numatyti subsidiary kito
asmens turto administravimo teisés taikyma, papildant turto patikéjimo teisés
reguliavimg pagal tarptautines patikéjimo teisés reglamentavimo tendencijas
(DCFR, Europos patikéjimo teisés principus, Direktyvos dél apsaugoty fondy
projekta) ir sukurti naujg atskirg VII skyriy LR CK ketvirtojoje knygoje, pavadi-
nimu ,, Turto patikéjimo teisé“ bei iSdéstyti nauja skyriaus redakcija taip:

LVII SKYRIUS
TURTO PATIKEJIMO TEISE

4.111 straipsnis. Turto patikéjimo teisés sqvoka ir tikslas

1. Turto patikéjimo teisé - tai patikétinio teisé Sig teise jtvirtinanciame akte
nustatyta tvarka ir sqlygomis valdyti, naudoti perduotq turtg bei juo disponuoti
nustatytu tikslu ar naudos gavéjo interesais.

2. Patikéjimo teisé nustatoma asmeniniais tikslais, privaciai ar visuomeninei
naudai.

3. Turto perdavimas kitam asmeniui patikéjimo teise nepakeicia turto nuosa-
vybes teisés. Perduoto turto savininku ir toliau lieka patikétojas.

4.112 straipsnis. Turto patikéjimo teisés subjektai
Turto patikéjimo teisés subjektai yra patikétojas, patikétinis ir naudos gavéjas,
jeigu jis buvo paskirtas.
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4.113 straipsnis. Patikétojas

1. Patikéjimo teisés steigéju (patikétoju) gali buti turto savininkas arba kitas
istatymo nustatytas tokig teise turintis asmuo.

2. Patikeétojas ar keli patikétojai gali skirti vieng ar keletq patikétiniy, nustatyti
juy skyrimo ar keitimo tvarkg.

4.114 straipsnis. Patikétinis

1. Patikétiniu gali biiti fizinis ar juridinis asmuo.

2. [statymas gali nustatyti asmenis, kurie negali biiti patikétiniais.
3. Patikeétiniu negali biiti vienintelis naudos gavéjas.

4.115 straipsnis. Naudos gavéjas

1. Naudos gavéju gali buti bet kuris asmuo, iSskyrus patikéting, jeigu jis tuo
paliu yra ir vienintelis naudos gavéjas, kurio naudai ir interesais patikéjimo teise
nustatantis aktas jpareigoja veikti patikétinj.

2. Jeigu patikéjimo teise nustatanciame akte naudos gavéjas nenurodytas,
naudos gavéju pripaZistamas turto savininkas.

3. Naudos gavéjas turi teise jpareigoti patikéting vykdyti patikéjimo teisés akte
nustatytas pareigas, jei pastarasis Siy nevykdo ar vykdo netinkamai.

4.116 straipsnis. Patikéjimo teisés objektai

1. Patikéjimo teisés objektais gali biiti nekilnojamieji ir kilnojamieji daiktai,
vertybiniai popieriai ar kitoks turtas, jeigu galima uztikrinti jo atskyrimg nuo pa-
tikétinio turto.

2. Valstybés ar savivaldybés turtas, kurj vieSojo turto tvarkymo teise valdo,
naudoja ar juo disponuoja valstybés ar savivaldybés jmoné, biudzetiné jstaiga, cen-
trinis bankas, savivaldybé, negali biiti perduotas kitam asmeniui patikéjimo teise,
iSskyrus atvejus, kai toks juridinis asmuo likviduojamas ar reorganizuojamas, taip
pat kitus jstatymo nustatytus atvejus.

4.117 straipsnis. Turto atskyrimas

1. Turtas, perduotas patikétiniui patikéjimo teise, turi biiti atskirtas nuo pa-
tikétojo ir patikétinio turto. Patikétinis privalo sudaryti ir tvarkyti jam perduoto
turto apskaitg (balansg), o atsiskaitymams atlikti turi atidaryti atskirg banko
sgskaitg.

2. Isieskoti pagal patikétojo kreditoriy ieskinius is turto, perduoto patikéjimo
teise, draudziama, iSskyrus atvejus, kai patikétojui iskeliama bankroto byla ar jis
tampa nemokus. Iskélus patikétojui bankroto bylg ar jam tapus nemokiam, turto
patikéjimo teisé baigiasi, o turtas turi biati grgzintas patikétojui.
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4.118 straipsnis. [keisto turto perdavimas patikéjimo teise

1. Jkeisto turto perdavimas kitam asmeniui patikéjimo teise neatima is jkaito
turétojo teisés isieskoti is to turto.

2. Patikétiniui privalo biiti pranesta, kad jam perduodamas patikéjimo teise
turtas yra jkeistas. Jeigu patikétinis apie turto jkeitimg neZinojo ar negaléjo Zinoti,
jis turi teise reikalauti nutraukti turto patikéjimo teisinius santykius ir sumokéti
jam priklausantj atlyginimq bei atlyginti nuostolius.

4.119 straipsnis. Turto patikéjimo teisés atsiradimo pagrindai
Turto patikéjimo teisés atsiradimo pagrindas gali biiti: jstatymas, sutartis, tes-
tamentas, teismo sprendimas.

4.120 straipsnis. Turto patikéjimo teisés nustatymas istatymu
Istatymai ar $is kodeksas gali nustatyti atvejus, kada turto patikéjimo teisé
kyla jstatymo pagrindu.

4.121 straipsnis. Turto patikéjimo teisés nustatymas sutartimi
Sutartimi nustatomos turto patikéjimo teisés ypatumus nustato Sio kodekso
Sestosios knygos L skyriaus nuostatos.

4.122 straipsnis. Turto patikéjimo teisés nustatymas testamentu

1. Nustatyti turto patikéjimo teise testamentu gali tik turto savininkas.

2. Testamentu nustatyta turto patikeéjimo teisé atsiranda tik po turto savininko
mirties.

3. Testatorius turi teise patikétiniu skirti bet kurj fizinj ar juridinj asmenj. Pa-
tikétiniu negali biti skiriamas vienintelis naudos gavéjas.

4. Naudos gavéju gali buiti skiriamas bet kuris fizinis ar juridinis asmuo. Nau-
dos gavéjas gali biti ir jpédinis.

5. Testamentu paskirtas patikétinis be Siame skyriuje nustatyty teisiy ir parei-
gy, turi visas teises ir pareigas kaip ir testamento vykdytojas.

4.123 straipsnis. Turto patikéjimo teisés nustatymas teismo sprendimu

1. Teismas turi teise, pagal suinteresuoto asmens ieskinj arba tais atvejais, kai
to reikalauja viesas interesas savo iniciatyva (ex officio), nustatyti skolininko turtui
patikéjimo teise kito asmens naudai.

2. Turto patikéjimo teisé teismo sprendimu nustatoma tais atvejais, kai egzis-

tuoja Sios sglygos:
1) Asmuo, kurio turtui nustatoma patikéjimo teisé, tq turtq igijo neteisétai kito

asmens sqskaita;
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2) Asmenj, kurio turtui nustatoma patikéjimo teisé ir kitg asmenj, kurio nau-
dai tokia patikéjimo teisé nustatoma, neteisétos naudos jgijimo metu, siejo fiducia-
rinio pobidzio santykiai.

3. Teismo sprendimu taip pat gali biiti patvirtinama jstatymo pagrindu atsira-
dusi turto patikéjimo teisé. Tokiu atveju Sio straipsnio 2 punkte numatytos sqlygos
gali biti netaikomos.

4. Teismo sprendime turi biti nurodomi patikétojas, patikétinis ir naudos ga-
véjas, turtas, kuriam nustatoma patikéjimo teisé, o taip pat nustatytas turto pati-
kéjimo teisés turinys.

4.124 straipsnis. Turto patikéjimo teisés turinys

1. Juridiniai ir fiziniai asmenys valdo, naudoja patikétojo jiems perduotq turtg
bei disponuoja juo tiek, tokia tvarka bei sglygomis, kaip nustatyta turto perdavimo
patikéjimo teise sutartyje, testamente, teismo sprendime ar jstatyme.

2. [statymas ar sutartis gali nustatyti patikétinio teisiy turtq valdyti, naudoti
ar juo disponuoti apribojimus.

3. Jeigu turto patikéjimo teise nustatanciame akte néra nustatytas turto pati-
kéjimo teisés turinys, tai turto patikéjimo teisei subsidiariai taikomas LR CK 4.241
straipsnyje nustatytas turto visisko administravimo turinys.

4.125 straipsnis. Patikétinio teisés ir pareigos

1. Patiketinis, laikydamasis jstatymo ir patikéjimo teise nustaciusio akto sgly-
gu, jgyvendina savininko teises j jam perduotg patikeéjimo teise turtg.

2. Visos teisés, kurias patikeétinis jgyja jgyvendindamas savininko teises, jskai-
tomos | jam perduoto turto sudétj. Prievoleés, kylancios patikétinio veiklos metu,
vykdomos is jam perduoto turto.

3. Patikétinis turi teisg ginti patikéjimo teise tokiais pat bidais, kokiais yra
ginama valdymo ir nuosavybés teisé.

4. Patikétinis privalo sutartyje nustatyta tvarka ir terminais pateikti patikéto-
jui ir naudos gavéjui savo veiklos ataskaitq. Jeigu ataskaitos terminas nenustatytas,
ataskaita turi biti pateikta vieng kartg per metus. Savininkas turi teise bet kada
kontroliuoti patikétinio veiklg.

4.126 straipsnis. Pareiga vykdyti patikétinio funkcijas paciam

1. Patikétinis privalo jam perduotq turtg valdyti, naudoti ir juo disponuoti
pats, isskyrus Sio straipsnio 2 dalyje nustatytas isimtis.

2. Patikétinis turi teisg pavesti kitam asmeniui atlikti tam tikrus veiksmus, bi-
tinus dél turto valdymo, jeigu tai yra numatyta turto patikéjimo teise nustatancia-
me akte arba tam yra gautas iSankstinis patikétojo rasytinis sutikimas, arba tai yra
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bitina norint apsaugoti patikétojo ar naudos gavéjo interesus, o patikétojo sutikimo
nebuvo jmanoma per protingg terming gauti.

3. Patikétinis atsako uz veiksmus asmens, kuriam jis buvo pavedes juos atlikti,
kaip uz savo paties veiksmus.

4.127 straipsnis. Patikétinio atsakomybé

1. Patikétinis, kuris tinkamai nesirtipino jam perduotu turtu ir patikétojo bei
naudos gavéjo interesais, turi atlyginti naudos gavéjui arba patikétojui nuostolius,
padarytus dél turto praradimo ar sugedimo, ir negautas pajamas.

2. Patikétinis, kuris yra verslininkas, atleidZiamas nuo nuostoliy atlyginimo, jeigu
jrodo, kad jie atsirado dél nenugalimos jégos arba patikétojo ar naudos gavéjo veiksmy.

3. Jeigu patikétinis sudaro sandorj virSydamas jam suteiktus jgaliojimus arba
pazeisdamas sutartyje nustatytus apribojimus, tai pagal tokj sandorj jis atsako pats.
Jeigu tretieji asmenys neZinojo ir negaléjo Zinoti apie jgaliojimy virsijimg ar apri-
bojimy pazeidimg, atsiranda Sio straipsnio 4 dalyje nustatytos teisinés pasekmeés.
Patikétojas tokiu atveju turi teisg reikalauti is patikétinio atlyginti nuostolius.

4. Skolos pagal prievoles, atsiradusios turta patikéjimo teise valdant, naudo-
jant ar juo disponuojant, apmokamos i§ patikéto turto. Jeigu $io turto nepakanka,
tai i$ieSkoma i$ patikeétinio turto.

4.128 straipsnis. Sandoriy sudarymas

1. Patikétinis sandorius, susijusius su jam perduotu patikéjimo teise turtu,
sudaro savo vardu, taciau jis privalo nurodyti, kad veikia turto patikéjimo teise.
Patikéjimo teisés faktas turi buti atskleistas tokia forma, kokia yra nustatyta suda-
romam sandoriui.

2. Jeigu patikétinis nejvykdo Sio straipsnio 1 dalyje nurodytos pareigos, tretie-
siems asmenims iS jo turto gali biiti iSieskoma nesilaikant Sio kodekso 4.127 straips-
nio 4 dalyje numatytos isieskojimo tvarkos.

4.129 straipsnis. Patikétinio atlyginimas

Patikétinis turi teise j patikéjimo teise nustatanciame akte nustatytq atlygini-
mgq ir bitiny islaidy atlyginimg is jam perduoto turto duodamy pajamy, jeigu ko
kita nenustato patikéjimo teise nustatantis aktas.

4.130 straipsnis. Turto patikéjimo teisés pabaiga

1. Turto patikéjimo teisé baigiasi Siais atvejais:

1) kai mirsta ar likviduojamas naudos gavéjas, jeigu patikéjimo teise nusta-
tantis aktas nenustato ko kita;

2) kai naudos gavéjas atsisako gaunamos naudos, jeigu patikéjimo teise nusta-
tantis aktas nenustato ko kita;
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3) kai patikeétinis mirsta, pripaZjstamas neveiksniu, ribotai veiksniu ar neZinia
kur esanciu ar jis likviduojamas;

4) kai patikétojui iskeliama bankroto byla;

5) kai patikétojas atsisako turto patikéjimo teisés dél to, kad patikétinis nebe-
gali pats vykdyti savo pareigy;

6) kai patikétojas turto patikéjimo teisés atsisako kitais pagrindais ir iSmoka
patikétiniui nustatytg atlyginimq bei atlygina butinas islaidas, padarytas dél sutar-
ties nutraukimo.

7) kai sueina terminas, kuriam buvo nustatyta turto patikéjimo teisé.

2. Salis, norinti atsisakyti patikéjimo teisés, privalo apie tai rastu pranesti ki-
tiems patikéjimo teisés subjektams pries Sesis ménesius, jeigu patikéjimo teise nusta-
tantis aktas nenustato kitokio termino.

3. Pasibaigus turto patikéjimo teisei, patikétinis privalo grgZinti turtg patiké-
tojui, jeigu patikéjimo teise nustatantis aktas nenustato ko kita.

4.131 straipsnis. Turto patikéjimo teisés terminas
Turto patikéjimo teisé gali biiti terminuota arba neterminuota.

4.132 straipsnis. Turto patikéjimo teisés registravimas
Pries treiuosius asmenis turto patikéjimo teisé gali buiti panaudota tik jregist-
ravus jg vieSame registre jstatymy nustatyta tvarka.

4.133 straipsnis. Turto patikéjimo teisés gynimas
Turto patikéjimo teisés subjektas, gindamas turimgq turtg, turi teises, nustaty-
tas Sio kodekso 4.95-4.99 straipsniuose.“

3. Atsizvelgiant j tai, kad pagal auksciau iSdéstytus pasitlymus, didzioji dalis
LR CK $estosios knygos L skyriaus normy buty perkelta j LR CK ketvirtg knyga,
reglamentuojancia turto patikéjimo teise, sitilytina atsisakyti ty LR CK Sestosios
knygos L skyriaus nuostaty, kurios buvo perkeltos j LR CK ketvirtaja knyga ir
naujg LR CK $estosios knygos L skyriaus redakcija i$déstyti taip:

»L skyrius
TURTO PATIKEJIMAS

6.953 straipsnis. Turto patikéjimo sutarties samprata

Turto patikéjimo sutartimi viena Salis (patikétojas) perduoda kitai Saliai (pa-
tikétiniui) savo turtg patikéjimo teise tam tikram laikui, o kita Salis jsipareigoja tg
turtq valdyti, naudoti ir juo disponuoti patikétojo ar jo nurodyto asmens (naudos
gavéjo) interesais ar patikétojo nustatytu tikslu.
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6.954 straipsnis. Esminés turto patikéjimo sutarties sqlygos

1. Turto patikéjimo sutartyje privalo biiti nurodyta:

1) turtas, perduodamas patikéjimo teise;

2) patikétojas, patikétinis, o jeigu sutartis sudaryta treciojo asmens (naudos
gavéjo) naudai, - naudos gavéjas;

3) patikétinio atlyginimas ir jo mokéjimo tvarka, jeigu atlyginimg nustato su-
tartis;

4) sutarties galiojimo terminas, jeigu jis yra nustatomads.

2. Jeigu, pasibaigus sutarties galiojimo terminui, né viena Salis nepareiskia
apie jos nutraukimg, sutartis pripazZjstama pratesta tomis pat sqlygomis naujam
tokiam pat terminui.

6.955 straipsnis. Turto patikéjimo sutarties forma

1. Turto patikéjimo sutartis turi biiti rasytine.

2. Nekilnojamojo daikto patikéjimo sutartis turi biiti notarinés formos. Pries
tre¢ivosius asmenis ji gali biti panaudota tik jregistravus jg vieSame registre jstaty-
my nustatyta tvarka.

3. Sutarties formos reikalavimy nesilaikymas turto patikéjimo sutartj daro
negaliojancig.

6.956 straipsnis. Turto patikéjimo sutarties Salys

1. Turto patikéjimo sutarties Salys yra patikétojas ir patikétinis.
2. Turto patikéjimo sutarties $aliy teises ir pareigas nustato $io kodekso ketvir-
tosios knygos VII skyriaus normos ir Saliy pasiraSyta sutartis.

6.957 straipsnis. Turto patikéjimo sutarties pabaiga
Turto patikéjimo sutarties pabaigos atvejus nustato Sio kodekso 4.130 straips-
nio 1 dalis.

6.958 straipsnis. Turto patikéjimo teisés ypatumai

Istatymai gali nustatyti turto patikéjimo teisés ypatumus, kai turto patikéjimo
sutarties dalykas yra valstybei ar savivaldybéms priklausantis turtas arba turto pa-
tikéjimo teisé kyla ne sutartiniais pagrindais.

4. Istatymy leidéjui sitilytina numatyti turto patikéjimo teisés taikyma pakei-
¢iant kito asmens turto administravimo teise tais atvejais, kai kitas asmuo tvarko
asmens, negalinc¢io tinkamai pasirtipinti savo turtiniais interesais, turtg, $iais LR
CK atvejais: LR CK 2.29 str., 3.185 str. 3 d., 3.238 str. 2 d., 3.245 str., 3.239 str. 2 d.,
3.245 str., 5.37 str. 5 d., 5.42 str., CK 5.55 str., 5.66 str., 6.229 str.
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5. Jstatymy leidéjui sitilytina patikslinti LR CK 3.185 str. — 3.191 str. numa-
tyta ,turto tvarkymo uzufruktu teise®, i$skaidant $ig teise j dvi - turto patikéjimo
arba kito asmens turto administravimo teise ir uzufrukto teise, o tose normose,
kur naudojama vien tik turto tvarkymo teisé, sitilytina ja pakeisti turto patikéjimo
teise arba kito asmens turto administravimo teise.
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