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Algirdas Matkevicius

Protection of Commercial Secrets of the Company

Summary

Relevance and topic of the thesis. The formulation of the chosen thesis, i.e.
“Protection of commercial secrets of the Company” directly corresponds to the tendency of the
research and also is an object and the subject-matter - it is juridical topic of the objects of industrial
property, i.e. the information, which is protected by the company in the form of commercial secrets;
the topic which exists in Lithuania and also on the world scale. The research of the concept of the
objects that are secrets and are protected by the Company, also the search of the proper type of
protection of commercial secrets of the Company, the peculiarities of applying juridical
responsibility and the other sides of the research - all these problems are not limited by analysis
performed only on theoretical level. The relevance of the research concerning protection of
commercial secrets of the Company manifests itself by the opportunity to apply it to practice, and
this relevance is given in the thesis: it is presumed, that as concerns the topicalities of protection of
commercial secrets of the Companies in Lithuania, these thesis will address to attention of the
proficient’s of the law working in practice because they will find organic responses concerning
realization of the proper model of protection of commercial secrets. This analysis might be useful
either for persons shaping the law policy or participating in law creation in other way, because in
thesis in the critical form is represented the valuation of protection of commercial secrets and it’s
legal regulation present at nowadays, including the comparable research of legal regulation

concerning protection of commercial secrets in Lithuania and setting the fact how it match up



international regulation. The attention must be paid to this fact that during the research process not
only the standard legal acts that regulate the protection of commercial secrets were quoted, but other
origins concerning practical examples related to courts, also contracts of protection (confidentiality)
of commercial secrets were analyzed as well; also in these thesis were learned local researches
performed in the field of protection of information of the Company and the same researches
performed in foreign countries. Therefore, these written thesis thought it does not claim to be the
form of expression of absolute and unarguable truth concerning protection of commercial secrets of
the Company must be considered to be further creative input and the component of researches
concerning industrial property made in Lithuania; these thesis will be helpful for further discussion
when searching for optimal decisions concerning protection of objects that are an industrial
property.

The topic of the protection of commercial secrets of the Company associates with
questions of daily juridical practice. Very frequent is such a case that when commercial secrets of
the Company are equated to Company’s confidential information then on the basis of the contract is
firmed the duty of confidentiality which means the duty not to disclose the secret and valued
information which company has, nevertheless, the objects of commercial secrets and the content of
the confidentiality duty are not elaborated as such. Method to shape the juridical duty in such
means, as to say - establishment of the model of protection of commercial secrets of the Company,
must be rejected because it is faulty in the juridical sense. Therefore, the topic of thesis foremost
asserts as identification of the objects that are the commercial secrets of the Company, either the
both - the elaboration and disclosure of the content of duty of confidentiality. Looking in the
horizon of the practical activity, the question is raised of what concrete content the information
must be that it might be considered to be commercial secrets of the Company and otherwise - what
is considered to be the object of commercial secrets of the Company? What the formal legal criteria
are given for information that it would be the commercial secrets of the Company? The information
of what content which the Company has is forbidden to protect in the form of protection of the
secrets of the Company, or what information of the Company is considered to be public? What
proportion the form of protection of commercial secrets of the Company has in comparison with
other industrial property’s protection forms? On what legal essentials the duty to protect the
commercial secrets of the Company is stated? How we must formalize the commercial duties of the
Company in a proper and reasonable manner and how we must implement the protection of
commercial secrets to work inside the Company? What the opportunities occur to practice the

international legal acts in situation of safeguarding the protection of commercial secrets? How to



deal with the questions of the mischief (loss) compensation if we meet with transgression of
protection of commercial secrets, and what types of legal responsibility is provided by legal system
of the country? These and many other of questions concerning protection of commercial secrets of
the Company are considered to be a problem, because of incoherent regulation of protection of
commercial secrets in Lithuania, and also an unassuming examples of the courts not hinder
somebody to answer properly to many of the questions mentioned above. We do not present all
proper list of the problems, nevertheless, after we solve these and many other questions concerning
research of the subject of thesis, obvious is the fact, that peculiarities of protection of commercial
secrets of the Company become plain for further scientific discussions, all of the problems obtain
the meaning for professionals of the juridical science, as well as for practicians who search for
optimal method and means of protection of objects considered to be the Company’s industrial
property.

The aim and tasks of the research. The aim of the research is to evaluate critically
the protection of commercial secrets of the Company in Lithuania. It means that the aim is to
analyze basic elements of protection of commercial secrets as follows: to set the objects of
protection of commercial secrets and also the proper mechanism of implementation of the
protection of commercial secrets in our country, to elaborate opportunities of implementation the
protection of commercial secrets in practice, also on the basis of systematic-theoretical analysis of
the juridical acts, and the examples of jurisprudence, to verify or deny the hypothesis, that the
protection of information of the Company in the form of commercial secrets seams to be efficient -
it is the legal form of protection of the objects, as they are an industrial property; the form which is
achieved naturally and is told easily, opportunities of utilization of which and it’s proper protection
are dependant on the entirety of these criteria which are framed in the legal acts, and also on
capability of State institutions (mostly the courts) to admit and warrant the protection of objects of
industrial property.

Having the aim to effect the results of this research, in these thesis are raised the tasks
as follows:

* to exhibit the criterion to be applied to information of the formal law; an

information which might be considered to be the commercial secrets of the
Company;
* toidentify proper objects of the protection of commercial secrets of the Company;
* to analyze implementation opportunities and limits of commercial secrets of the

Company considered to be the special protection form of the industrial property;



* to set relationship of place and measure of the commercial secrets of the Company
taking in consideration other forms of protection concerned with the industrial
property;

* to set juridical fundamentals and the genesis of the protection of commercial
secrets of the Company;

* to concretize proper means and measures of the protection of commercial secrets
of the Company;

* to analyze the particularity of the protection of commercial secrets of the
Company in the context of the civil and juridical labour relations;

* on international and regional levels to name international and regional order legal
acts which regulate protection of commercial secrets;

* to assess conformance of legal regulation of protection of commercial secrets in
the jurisprudence of Lithuania and international item regional law;

* to analyze application peculiarities of civil responsibility in case of violation the
protection of commercial secrets of the Company;

Thesis originality and the researches’ survey. The research on protection of
commercial secrets and the results which were attained on the basis of the research, all of which are
represented in the thesis, is the first dissertation in Lithuania, where from the viewpoint of formal
legal regulation and also juristic doctrines are analyzed not only the objects of commercial secrets
of the Company and the protection of theirs, but altogether the concepts of protection of commercial
secrets of the Company and the theories of legal presumptions are unclosed; the requirements to
protect confidential information of the Company in the form of protection of commercial secrets are
analyzed; the relations of commercial secrets of the Company and of other protection forms of
industrial property are represented; and also is named the proper mechanism of implementation of
protection of commercial secrets, and concrete measures with the aim to achieve the mentioned
targets. In the thesis are generally quoted the origins concerning subject of the research - juridical
acts, juridical doctrines, an opinions of authoritative repositories of the law, an attitudes and
positions, also the author pursues to find arguments which might to verify or disprove them
invoking examples of practice of the courts. Systemic analysis of the questions which are ascribed
to the research subject-matter of the thesis and also integrated viewpoint concerning the subject-
matter permitted the author of this thesis to assess critically various concepts that concern with
protection of commercial secrets of the Company and also theories concerning presumptions, all of

which exist on the world scale. At the end of the thesis are formulated the conclusions, given offers



and recommendations answering to the question how to solve these existing problems which might
be used in practice, during creation of law processes, also in practice of institutions which apply and
explain laws, and ultimately - the trends and perspectives of their further development. We may
assume that the results of the research are important for scientific law doctrine of Lithuania and that
these results might be used performing pedagogic and educational activities.

The protection of commercial secrets of the Company is such a topic which is
analyzed not generally. At the beginning of 2004 we can mark only few articles dealing with this
topic which were published in journals intended for lawyers, also in periodicals and internet, and we
can find several comments proposed by repositories of law concerned with civil and labour law
fields. These are scientific studies of Lithuanian authors - A. Ponomariovas, V. Guobis, U.
Pédnycia, A. Laurinavic¢iené, M. Pranckevic¢ius which concern with the topic of protection of
commercial secrets of the Company. During the latter few years some subsidiary studies came into
being which under some aspects might be related to subject-matter of the analyzed topic. It is the
studies which authors are: K. Ceredni¢enkaité, M. Simkinas, T. Bagdanskio, U. Petrauskaité, M.
Badaras. M. Matelis and others. The tendency which starts to become clear now is such that more
and more lawyers of Lithuania start to analyze topicalities of protection of commercial secrets of
the Company, and it lets us to know that enlarge the requirements to take active interest on
protection of the objects of industrial property of the Company; and also on the opportunities to
apply this protection in Lithuania and abroad. Particularly delighting is the fact that the researches
of wide extent are performed and they are going to measure present conditions of protection of
industrial objects in Lithuania; also to reflect the standpoint of the companies of our country on the
facts that concern protection of the objects of industrial property; to disclose other practical aspects
concerning the application of protection of commercial secrets. It would be mentioned the research
(conclusions of inquiry performed by experts) concerning protection of commercial secrets of the
companies of Lithuania which was performed by advocate’s office “Norcous ir Partneriai” on 2007
and presented during conference on 24" of October, 2007; an inquiry concerning information
security in Lithuanian companies in which managers of the companies of Lithuania and the
specialists of information technologies (IT) were participating and which on 2007 on October was
performed by the company “IBM Lietuva” and the research centre of public opinion and market
“Vilmorus”.

After summarizing review of the researches performed in Lithuania we can conclude
that absolute multitude of studies done by Lithuanian authors are relevant, rich and engaging the

reader, nevertheless for one thing only small part of the studies might be subsumed to be scientific-



investigative studies and for another, the studies mentioned above do not examine the protection of
commercial secrets by integrated means. On the contrary, an opinions and reasoning of the authors
represented by them in the studies concerning topicalities of protection of commercial secrets of the
Company and application them to practice generally are based on opinion of concrete field of the
law (generally of labour law). We might state that in Lithuania the full-scale and qualitative studies
or articles having scientific-cognitive particularity, or discussions on the purposeful and integrated
research of the problem of protection of commercial secrets of the Company do not exist.
Therefore, the author of this study has an opportunity herewith responsibility for the first research
of the problem of protection of commercial secrets of the Company and also for the results which
he has derived on the basis of this research.

In the foreign states the situation is different because of aplenty researches performed
by theoreticians and practicians of law science, and these researches which are designed for a
problem of protection of commercial secrets are given and published in manuals, books, articles,
monographs, journals for lawyers and internet. Accessible researches on the protection of
commercial secrets of the Company performed by foreign law sphere scientists written in English
and Russian from the quantitative and qualitative points of view are noticeably comprehensive. It
must be noticed that if we go deep into topicalities of the protection of commercial secrets of the
Company, then we particularly appreciate the traditional dispensation of law systems into common
and continental systems of the law traditions, and all this determines differences of authors’
opinions which accordingly regarding research questions of the topic are conceptual or
controversial, or rather contradictory to each other. The leaders of research of protection of
commercial secrets of the Company could be considered the layers of United States of America and
also of United Kingdom who all represent the system of the common law; it all goes to determine
unique standpoint of the authors of English-American tradition concerning topic which is under
analyze. We must mention Fenwick West (USA), Michael B. Bixby (USA), R. Mark Halligan
(USA), Bernard Loop (USA), Vicente B. Amador (USA), John Hull (United Kingdom), Gregory
Sidak (USA), John Lang (United Kingdom), Eli Hellman (USA), Melody Wirtz (USA), Douglas J.
Sorocco (USA), Marie-Eve Cote (Canada), Leger Robic Richard (Canada), Pedro A. Padilla (USA),
Michael W. Minieri (USA), Mark S. Friedman (USA), Kristen Papathomas (USA), Lawrence F.
Camevale (USA), Michele L. Abraham (USA), Dave Drab (USA), William R. Cornish (United
Kingdom) and other authors accepting system of the common law, whose opinions are aplenty
quoted during further discourse. In the states with the continental law, most of origins which author

is able to reach are in the studies of scientists situated in Denmark, Germany, Russia, Finland. We



must mention the following authors and their studies where protection of commercial secrets of the
Company is analyzed: Ole Borch (Denmark), Lee Reicher (Portugal), Lutz van Raden (Germany),
Paul Friederichs (Germany), Francois Dessemontet (France), Vlodymyr Sydenko (Ukrain), Zacco
Pill (Germany), Mikko Valimaki (Finland).

After summarizing review of the researches performed in foreign countries we may
propose that studies of most of the authors are meaningful, that in these studies are pointedly
represented common arguments of the concept and presuppositions concerning protection of
commercial secrets; as concerns proper implementation of the protection of commercial secrets, the
opinions are expressed hardily. Analysis of these origins, theirs internecine comparison using
comparative analysis methods provides an opportunity to appreciate critically various theories of
the concept an presuppositions concerned with protection of commercial secrets, to adapt and to
shape them for the search of the most proper mechanism of protection of commercial secrets and its
implementation, to identify tendencies of development of commercial secrets qua self-contained
form of protection of the objects of industrial property in the law jurisprudence of the foreign
countries, and at the same time it provides an opportunity reasonably invoke forthcoming results of
the researches when looking for national optimal protection of the objects of the industrial property.

Methodology of research. Protection of commercial secrets is analyzed with the
reference to postulates of the normativism theory together with an attempt not to pass outside the
limits of normative level unless it would be necessary to define the context of the research. When
applying comparative and analytical methods various conceptions of the concept and
presuppositions concerning theoretical protection of commercial secrets are grouped emphasizing
their advantages. The author follows methodological provision that phenomenon which is ascribed
to the system of law we can easily identify by analyzing formal attributes of juridical phenomenons.

Likewise when striving for the goals of the research the author for research of juridical
reality invokes common methods of scientific cognition and applies both theoretic methodological
and concrete instrumental research methods. When applying methods of juridical dogmatics and
critical systematic analysis, induction, deduction, synthesis and other subsidiary methods, the author
strives for consecutive critical analysis of the prior theories and conclusions which were accepted in
the science of law and on which the concept of commercial secrets qua self-contained institute of
protection of the objects of industrial property was predicated.

The methods of induction-deduction and synthesis were applied when analyzing

common character having theories of the concept and presuppositions of protection of commercial



secrets and empirical data of juridical practice, and also when framing generalizations and preparing
conclusions concerning protection of commercial secrets.

When formulating principal concepts of the research (company, commercial secrets,
protection of commercial secrets, confidential information of the company, public information of
the company, types of commercial secrets, etc.), which in the study is used as important instruments
of the research, linguistic-teleological and integrated-systematic methods were applied also.

The method of quantitative analysis of sociological research is applied generally. The
concept of protection of commercial secrets is illustrated using examples of practice of the courts
and jurisprudence of the law. The author pursued formal analysis of the commercial secrets in a
way of descriptive comparison of the practical examples of the Supreme Court of Lithuanian
Republic and of Courts of foreign states and also pursued the goals of practical application, and
herewith with reference to aplenty empirical material to verify some conclusions. Method of
systematical analysis gave an opportunity to cast a look into topics of the concept having abstract
character and concerning commercial secrets qua a segment of the system which constitutes entirety
of industrial property and search for the coincident elements, attributes, relations and differences.

When performing research of protection of commercial secrets the author has invoked
juridical acts of Lithuanian Republic and decisions and verdicts of the Supreme Court of Lithuanian
Republic which explain and concretize content of the latter. Such choice was determined by the
goals of criteria which are formulated in the abstract way and are suggested for commercial secrets
and their practical application in our country. The author has chosen such juridical origins in which
in the explicit and implicit way are expressed main presuppositions (imperatives) concerning
protection of commercial secrets; he analyzes such origins of juridical practice in which necessarily
one way or another the aspects are formulated, firmed, explained, developed and all this is applied
to protection of commercial secrets. At the same time the author aplenty invokes theoretical
material of foreign countries, i.e. the studies of foreign authors; he analyzes different theories of the
concept and presuppositions of protection of commercial secrets, summarizes the derived data and
strives to abstract and group the dominant conceptions concerning with protection of commercial
secrets. On the basis of practice of the courts and doctrine of law author searches for juridical
arguments which might verify or disprove different theories of concept and presuppositions of
protection of commercial secrets and could help to formulate more comprehensive generalizations
and also conclusions concerning many phenomenons and processes related to commercial secrets

and their protection.



The results of the research. In accordance with theoretical and practical arguments

of analysis of the researches as well as national and foreign juridical regulation concerning

protection of commercial secrets of the Company qua special form of protection of the objects of

industrial property, and also collateral juridical origins - doctrine, practice of the courts, opinions of

prestigious lawyers and practical examples - in the thesis are deduced the main components of

protection of commercial secrets as follows:

named the basic theories of the concept and presuppositions of protection of commercial
secrets;
concretized and traversed criterion of the formal law which are applied to information,
which is pursued to acknowledge and to preserve in the form of protection of commercial
secrets;

assessed the objects of protection of commercial law;

elaborated juridical means and the measures of protection of commercial secrets including
particularity of protection of commercial secrets of the Company considered in the context
of the civil and labour relations;

traversed the peculiarities of application of civil responsibility in a case of violation of
protection of commercial secrets of the Company;

Likewise to the results of the research attributable other tasks which were primarily

upraised in the thesis. They are as follows:

named the bearing of commercial secrets of the Company qua special form of protection of
industrial property and its location regarding other forms of protection of industrial
property;

disclosed peculiarities of protection of commercial secrets of the Company and possibilities
to apply them at international and regional levels, likewise the author analyzes experience
and peculiarities of protection of commercial secrets inherent USA;

assessed juridical regulation of protection of commercial secrets of the Company in
Lithuania and its conformity to international and regional law.

The scope and the structure. The scope of the thesis - 201 pages. Thesis consist of

introduction review of researches, methodology of the thesis and four parts in which results of the

research, the conclusions, recommendations and offers are stated. At the end of the thesis is

represented the list of standard juridical acts, practice of the courts, origins of scientific literature

and publications of the author which are relative to the topic of the thesis, and also is enclosed the



list of groups of information which presumptively constitutes actual objects of protection of

commercial secrets of the Company (annex).

SURVEY OF THE THESIS

Concept of commercial secrets of the Company. In the first part of the thesis
“Concept of commercial secrets of the Company” juridical beginning of protection of commercial
secrets is analyzed and also investigated theories of the concepts and presuppositions of protection
of commercial secrets: theories of following contractual liabilities, relations of confidence and
illegitimate appropriation, and unjustified enrichment. The author invokes variety of approach on
protection of commercial secrets and stresses traditional differences of continental and common
juridical systems. When relative origins are analyzed the author states that disregarding theoretical-
doctrinal differences and variety of opinions all of which exist in perspective, the concept of
protection of commercial secrets of the Company is universal, and the information which is
accepted to be commercial secrets of the Company if it conforms to requirements suggested by the
formal law: (/) the criterion of value of information to the Company concerned with it’s public
impenetrability; and (2) criterion of institution of protection of information. On the basis of these
criterions thereinafter information of the Company is analyzed which might acquire juridical form
of protection of commercial secrets and might be acknowledged to be the object of protection of
commercial secrets of the Company. This part of the thesis has practical importance and therefore at
the end of the thesis the list of information of the Company which possibly might be protected in a
form of commercial secrets is presented. Though in the form of commercial secrets the wide
spectrum of information and interests of the Company might be protected, however, juridical acts
imperatively indicate of what content the information of the Company is forbidden to concede and
protect qua confidential information of the Company in the form of commercial secrets. At the end
of the first part the concept of protection of commercial secrets qua concept of the measure of
competitive supremacy of the Company is presented in the context of juridical relations of
competition of economic individuals.

Protection of commercial secrets of the Company. The second part of the thesis
“Protection of commercial secrets of the Company” is dedicated to the search of proper juridical
models of protection of commercial secrets of the Company and implementation of protection
mechanism. The means and measures of protection of commercial secrets of the Company are

analyzed on the basis of contractual relations and also considering other essentials named by



juridical doctrines of the foreign countries. The main attention is paid to protection of commercial
secrets of the Company based on contractual relations, i.e. to civil contracts concerning protection
of commercial secrets of the Company (to contracts of confidentiality) and that is why essential and
other conditions of these contracts are analyzed, practical importance of provisions of the contract
are presented when protecting confidential information of the Company in pre-contractual period,
during the period of contractual relations and after when these contractual relations are terminated.
Likewise, the peculiarities of protection of commercial secrets of the Company are analyzed during
juridical labour relations and also provisions of labour contracts concerning protection of
commercial secrets; the assessment of such means of protection and its advantages and
disadvantages are represented. Inasmuch noncompetitive agreements are also recognized to be
indirect disposition of protection of commercial secrets of the Company these contracts are
analyzed together with other implementation mechanisms of protection of commercial secrets.
Abreast the protection of commercial secrets of the Company on the basis of contractual relations,
examples of protection of commercial secrets of the Company which are firmed in the juridical
doctrines of USA, United Kingdom and Canada are analyzed when objects of industrial property
are protected in the form of commercial secrets without written, scrupulous and clearly defined
mutual agreement of the parties, but with theory of confidence of information, goodwill or doctrines
of loyalty to employer. At the end of the part the protection of commercial secrets of the Company
in company’s and shareholders mutual relations is presented.

Regulation of protection of commercial secrets of the Company on international
and regional levels. Peculiarities of protection of commercial secrets inherent USA. The third
part of the thesis id dedicated to firm the protection of commercial secrets of the Company on
international and regional levels and also peculiarities of protection of commercial secrets of the
Company are analyzed how they are in six states (New York, Michigan, Texas, Colorado,
Washington, California) in USA. The origins of international and regional law are investigated, i.e.
Agreement on World Trade Organization (WTO), Annex 1C, Agreement on Trade-Related Aspects
of intellectual Property Rights (TRIPS), Paris Convention for the Protection of Industrial Property,
North American Free Trade Agreement (NAFTA), European Parliament and of the Council
Directive on the Enforcement of intellectual property rights and other juridical origins which in the
form of commercial secrets firm in direct or indirect way the protection of the confidential
information. Analysis of the experience of the protection of commercial rights of the Company in
USA is relevant also, because this State which is strongly developed on the industrial level

maintains special juridical regulation and has generally elaborated mechanism of protection of



commercial secrets of the Company which definitely influence international and regional regulation
of protection of commercial secrets.

Civil responsibility in a case of violation of commercial secrets of the Company.
In the fourth part of the thesis the author studies peculiarities of application of civil responsibility in
a case of violation of protection of commercial secrets of the Company in Lithuania. Here are
analyzed possible techniques of litigations, possibilities to defend the offended rights by civil order
and other problems application of civil responsibility. After he states the insularity of means of
defending by civil order of violated rights which are concerned with properties of industrial
property, form of commercial secrets and the objects and the problem of measuring value of objects
of protection of commercial rights, the author searches for juridical measures and alternatives for
vouchsafe efficient protection of confidential information of the Company, including possible
agreements concerning application of forfeit (penalty). In case of violation of commercial secrets of
the Company civil responsibility is examined systematically considering common conditions of
application of civil responsibility: these are illegitimate actions (6.246 article of the Civil Code of
Lithuanian Republic), causality (6.247 article of the Civil Code of Lithuanian Republic), The fault
(6.248 article of the Civil Code of Lithuanian Republic), damage (6.24 article of the Civil Code of
Lithuanian Republic).

CONCLUSIONS OF THE THESIS

On the basis of performed study of protection of commercial secrets of the Company

in the thesis are formulated the conclusions as follows:

Concerning concept of protection of commercial secrets of the Company:

1. The possibilities to protect commercial secrets of the Company are based on various
theories of juridical presuppositions of commercial secrets. Each of those - the theories of
compliance of contractual relations, credence relations and illegitimate appropriation and
unjustified enrichment are relative and the concept of protection of commercial secrets explain
individually, subject to peculiarities of ascription of the state to appropriate juridical system
juridical regulation and practice of the courts. The protection of commercial secrets in the countries
which have continental law traditions, including Lithuania, is based on the theory of contractual
relations when the protection of commercial secrets of the Company is firmed on the basis of

agreement between the parties (contract).



2. In world doctrine of the law exist different theories of juridical presuppositions and
the concept of protection of commercial secrets, nevertheless the origins of the formal law
(standards having international, regional and national character, and judge-made law acts) the
concept of commercial secrets defines equally. There is appreciated an attitude that commercial
secrets of the Company is the information of the Company matching juridical criterions of the
content of information and protection of this content.

3. The information which consist commercial secrets of the Company must conform the
criterion of commercial (economical) value concerned with secrecy of information, with its absence
in the public space and also the criterion of institution the mechanism of protection of information
on the basis of which the owner of information undertakes rational attempts for protection of the
secrecy of information. Information of the Company of appropriate content is forbidden to accept as
commercial secrets of the Company and in conformity with the laws it is considered to be public
information of the Company.

4. The objects of protection of commercial secrets of the Company might be considered
information of the Company of particularly wide content which conforms the criterions suggested
to information of the formal law and protection of it, including, but not limiting with management
of the company, planning, production, technique, science technologies, finance market, partners,

process, negotiations, contracts and information of other content.

Concerning implementation of protection of commercial secrets of the Company:

5. As relative advantages of the form of protection of commercial secrets over other
forms protection of industrial property is considered an opportunity to protect confidential
information of the Company of particularly wide content, absence of formal juridical registration
procedures and the opportunity for permanent protection of information of the Company.

6. Proper implementation of the protection of commercial secrets of the Company
depends not only upon juridical regulation of commercial secrets and practice of the courts of the
country. On the basis of the definition of the concept of commercial secrets the owner of the
information must independently implement one of criterions of protection of commercial secrets
and undertake rational physical, technical, juridical, organizational and other measures by means of
which is tracing for protection of information.

7. The model of protection of commercial secrets in the countries having continental
system of the law, including Lithuania, is implemented on the basis of contractual juridical

relations, i.e. after framing an self-supporting agreement concerning protection of the commercial



secrets of the Company or including provisions of protection of commercial secrets of the Company
into the content of civil or labour contracts or non-competitive agreements.

8. The model of protection of commercial of secrets of the Company in the countries
with the common law (USA, United Kingdom, Canada and Australia) is implemented on the basis
of contractual juridical relations, and also applying doctrines of credence and goodwill the content

of which is developed in practical cases of the courts.

Concerning protection of commercial secrets on international and regional levels:

9. The protection of commercial secrets is warranted on international, regional and
national levels. Though international and regional regulation of protection of commercial secrets is
not developed, nevertheless these forms of protection of industrial property is firmed directly in
Agreement on World Trade Organization (WTO), annex 1C, Agreement on Trade-Related Aspects
of intellectual Property Rights (TRIPS) and indirectly protection of commercial secrets firms Paris
Convention for the protection of Industrial Property.

10. The protection of commercial rights in Lithuania absolutely conforms to
international requirements suggested for protection of commercial secrets and is protected by civil,

labour and competitive law science standards.

Concerning civil responsibility in a case of violation of protection of commercial
secrets of the Company:

I11. On the basis of analysis of juridical acts of Lithuanian Republic the civil
responsibility in a case of violation of protection of commercial secrets of the company originates
on the basis of contractual juridical relations when from the content of the contract it is possible to
determine strictly the objects of commercial secrets which are protected and for protection of which
an agreement is firmed. Contractual civil responsibility is applied to employees of the Company,
clients, kontrahents, partners and other third persons.

12. In exclusive cases the civil responsibility can rise on the basis of the delict - i.e. as
consequence of common character duty to protect entrust commercial secrets provided by the law.
Tortious civil responsibility might be applied to members of board of the Company and members of
council of beholders.

13. An attributes of the objects of commercial secrets of the Company (intangible assets,
definite valuation of which often is impossible) motivate the parties to apply contractual civil

responsibility not emphasizing compensation of the looses but making agreement for forfeit



(penalty) qua application of the form of civil responsibility for the fact of violation of the contract
itself. The attention must be drawn to the fact that fixing the amount of forfeit (penalty) it is
necessary not to violate principles of justice, rationality and fairness provided by Civil Code of

Republic of Lithuania.

RECOMMENDATIONS AND PROPOSALS

With reference to the performed study of protection of commercial secrets of the
Company and on the basis of formulated conclusions likewise are given the following

recommendations concerning protection of commercial secrets of the Company:

1. When pursuing an effective protection of commercial secrets in Lithuania,
contractual juridical relations is advisable on the basis of which the duty of confidentiality is
established between parties, and strictly and precisely is determined information or the criterions on
the basis of which the information of appropriate content is accepted to be the object of the
protection of commercial secrets of the Company (the list of commercial secrets of the Company is
assigned). Otherwise, the risk is taken not to prove the sufficient juridical basis concerning
liabilities of confidentiality and this will preclude the successful implementation of civil
responsibility or the other kind juridical responsibility.

2. It is recommended to firm self-dependent contracts of civil rights concerning
protection of commercial secrets of the Company and to ascertain in them the objects of the
protection of commercial secrets (the subject-matter of the contract), and to elaborate in them
violations of duty of confidentiality, also to infirm the term of protection of the information and
concretize the conditions of application of civil responsibility and other conditions of protection of
commercial secrets of the Company. If self-dependent contract is absent, it is necessary to include
provisions of confidentiality into civil and labour contracts, either to non-competition agreements.

3. It is recommended to implement actively the protection of commercial secrets of
the Company and to take measures of physical, technical, organizational and other character in
order to vouchsafe the protection of information. In this way is implemented one of criterions of
protection of commercial secrets, and to the purpose the contracts of confidentiality must be framed
with employees, partners, clients and other persons who potentially strike a risk concerning

protection of commercial secrets of the Company.



4. The qualities of the objects of the protection of commercial secrets of the Company
(intangible assets definite valuation of which often is impossible) create the problems of averment
of amount of looses. Therefore, it is recommended on the basis of contractual relations to assign and
apply the contractual civil responsibility at the same time stressing not the compensation of looses,
but making agreement for forfeit (penalty) qua application of the form of civil responsibility for the

fact of violation itself.

After performing the study of protection of commercial secrets of the Company some
imprecisions of juridical regulation of Lithuanian Republic are noticed, therefore, it is

recommended:

1. To coordinate concepts and terminology used in juridical acts of Lithuanian Republic
and sacred for protection of commercial secrets. When determining the concept of commercial
secrets in different juridical acts of Lithuanian Republic it must be suitable to discard existing
concepts which indicate the kind of information of commercial secrets, and the concepts used in
juridical acts of Lithuanian Republic “commercial industrial secrets” (Civil Code of Lithuanian
Republic (Valstybés Zinios, 2000, Nr. 74-2262)), “commercial technological secrets” (Labour Code
of Lithuanian Republic (Valstybés Zinios, 2002, Nr. 64-2569)), “commercial industrial secrets”
(Law on Banks of Lithuanian Republic (Valstybés Zinios, 2004, Nr, 54-1832)) to exchange to
concept ,,Commercial Secrets” which in juridical acts of Lithuanian Republic is used in one accord.

2. To specify concepts and terminology used in international juridical documents -
Agreement on World Trade Organization, Annex 1C, Agreement on Trade-Related Aspects of
intellectual Property Rights (Valstybés Zinios, 2001, Nr. 46-1620) and the concept “protection of
commercial secrets” firmed article 39, section 7 of the Agreement exchange into concept
“Protection of Undisclosed Information”.

3. To exchange part 4 of 16™ article of the Law of Competition of Lithuanian Republic
(Valstybés zinios, 1999, Nr, 30-856) in which prohibition is assign for persons, for whom the
commercial secret became known because of relations of the labour or other contractual relations
with industrial individual, to use this information after non the less than one year from the
expiration of labour or other relations and to institute the longer term of protection of commercial
secrets of the Company. Taking into account juridical experience of foreign countries, the

legitimate is the term of two up to five years.
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Bendrovés komerciniy paslapciuy apsauga

Santrauka



Darbo aktualumas ir problematika. Pasirinktos temos — ,,Bendrovés komerciniy
paslapCiy apsauga® — formuluote tiesiogiai atspindi darbo tyrimo krypti, tyrimo objekta ir dalyka —
pramoninés nuosavybés objekty, t.y. bendrovés informacijos, saugomos komerciniy paslapCiy
forma, teising problematika Lietuvoje ir pasaulyje. Bendrovés komerciniy paslapciy apsaugos
sampratos ir objekty tyrimas, tinkamo bendrovés komerciniy paslapciy apsaugos modelio paieskos,
teisinés atsakomybés taikymo ypatumai ir kiti tyrimo aspektai neapsiriboja teorinio lygmens
analize. Bendrovés komerciniy paslapciy apsaugos tyrimo aktualumas pasireiSkia darbe pateikiamo
tyrimo galimybe praktiniam pritaikymui: tikétina, pastarasis darbas atkreips teisés praktikos Zinovy
démesi del bendroves komerciniy paslapciy apsaugos aktualijy Lietuvoje, kurie ras susistemintus
atsakymus dél tinkamo komerciniy paslapciy apsaugos modelio realizavimo. Analizé turéty buti
naudinga ir teisékiiros politika formuojantiems ar kitaip teisekuroje dalyvaujantiems asmenims,
kadangi darbe pateikiamas kritinis dabartinio komerciniy paslapfiy apsaugos teisinio
reglamentavimo jvertinimas, jskaitant palyginamaji tyrima dél Lietuvos komerciniy paslapciy
apsaugos atitikimo tarptautiniam reglamentavimui. Atkreiptinas démesys, jog tyrimo metu remtasi
ne tik teisés norminiais aktais, reglamentuojanciais komerciniy paslapCiy apsauga, taciau analizuoti
ir kiti Saltiniai, susijusios teismy praktikos pavyzdziai, komerciniy paslapiy apsaugos
(konfidencialumo) sutartys, remtasi bendrovés informacijos apsaugos srityje atliktais vietos ir
uzsienio Saliy tyrimais. Taipogi, pastarasis darbas, nepretenduojantis buti absoliuciai negin¢ijamy
tiesy del bendroves komerciniy paslapCiy apsaugos iSraiSkos forma, laikytinas dar vienu kiirybiniu
indéliu ir sudedamagja pramoninés nuosavybes tyrimy Lietuvoje dalimi, kuri pasitarnaus toliau
diskutuojant ir ieSkant optimaliy sprendimy dél pramoninés nuosavybés objekty apsaugos.

Bendrovés komerciniy paslapéiy apsaugos problematika sietina su daugeliu
kasdienines teisinés praktikos klausimy. DaZnas atvejis, kuomet bendrovés komercinés paslaptys
prilyginamos konfidencialiai bendrovés informacijai, sutartiniais pagrindais jtvirtinama
konfidencialumo pareiga neatskleisti slaptos ir vertingos bendrovés informacijos, taciau patys
komerciniy paslapciy objektai, konfidencialumo pareigos turinys, néra detalizuojami. Pastarasis
teisinés pareigos formavimo buidas arba teisinis bendrovés komerciniy paslapciy apsaugos modelio
nustatymas yra nepriimtinas ir teisiSkai ydingas. Todél, pirmiausiai darbo problematika pasireiskia
bendroves komerciniy paslapciy objekty identifikavimu, taip pat konfidencialumo pareigos turinio
detalizavimu ir atskleidimu. Praktiné¢je veikloje neretai klausiama kokio turinio informacija realiai
galéty buti laikoma bendrovés komercinémis paslaptimis arba kas yra laikytina bendrovés
komerciniy paslapCiy objektais? Kokie formalieji teisiniai kriterijai keliami bendrovés komercines

paslaptis sudaranciai informacijai? Kokio turinio bendrovés informacija draudZiama saugoti



bendrovés komerciniy paslapCiy apsaugos forma arba kokia bendrovés bendrovés informacija
pripaZistama vieSa? Koks yra bendroveés komerciniy paslapCiy formos santykis kity pramoninés
nuosavybeés apsaugos formy atzvilgiu? Kokiais teisiniais pagrindais nustatoma pareiga saugoti
bendrovés komercines paslaptis? Kaip tinkamai ir pagristai iforminti bendrovés komercines
paslaptis ir realizuoti komerciniy paslapiy apsaugos mechanizma bendrovéje? Kokios yra
tarptautinés teisés akty taikymo galimybés uZtikrinant komerciniy paslapéiy apsauga? Kaip
sprendZiami Zalos (nuostoliy) atlyginimo klausimai esant bendrovés komerciniy paslapCiy apsaugos
paZeidimams ir kokias teisinés atsakomybés riisis numato 3alies teisiné sistema? Sie ir daugelis kity
su bendrovés komerciniy paslapCiy apsauga susijusiy klausimy laikytini probleminiais, kadangi
padrikas komerciniy paslapCiy apsaugos reglamentavimas Lietuvoje ir kuklis teismy praktikos
pavyzdziai neleidZia iSsamiai atsakyti i daugelj i§ aukS¢iau iSvardinty klausimy. Tai tikrai néra
iSsamus probleminiy klausimy sarasas, o atsakius i pastaruosius ir daugeli kity temos tyrimo dalyko
klausimy, bendrovés komerciniy paslapCiy apsauga ir jos ypatumai tampa atvirais tolimesnéms
mokslinéms diskusijoms, jgyja reikSme teisés mokslo specialistams, taip pat ir praktikams,
ieSkantiems optimaliy buidy ir priemoniy saugant bendrovés pramoninés nuosavybés objektus.
Tyrimo tikslas ir uzdaviniai. Tyrimo tikslas yra kritiSkai jvertinti bendrovés
komerciniy paslapéiy apsauga Lietuvoje. Tai reiSkia, jog siekiama iStirti pagrindinius bendroveés
komerciniy paslapciy apsaugos elementus: nustatyti komerciniy paslapciy apsaugos objektus ir
tinkama komerciniy paslapciy apsaugos jgyvendinimo mechanizma Salyje, detalizuoti komerciniy
paslapCiy apsaugos praktinio pritaikymo galimybes, o taip pat, remiantis sistemine—teorine teisés
akty analize bei jurisprudencijos pavyzdZziais, patvirtinti arba paneigti hipoteze, jog bendrovés
informacijos apsauga komerciniy paslapCiy forma yra efektyvi, lengvai igyjama ir lengvai
uztikrinama teisiné pramoninés nuosavybeés objekty apsaugos forma, kurios panaudojimo galimybeés
ir tinkama apsauga priklauso nuo teisés aktuose formuluojamy kriterijy visumos bei atitinkamy
valstybés institucijy (pagrinde teismy) gebéjimo pripaZinti ir uZtikrinti pramoninés nuosavybés
objekty apsauga.
Siekiant tyrimo tikslo ir rezultaty, darbe keliami Sie uZdaviniai:
* atskleisti formaliosios teisés informacijai keliamus kriterijus, kuri galéty buti
pripaZistama bendrovés komercinémis paslaptimis;

* identifikuoti tinkamus bendrovés komerciniy paslapciy apsaugos objektus;

e iSanalizuoti bendrovés komerciniy paslapCiy, kaip specialios pramoninés nuosavybés

apsaugos formos, taikymo galimybes ir ribas;



* nustatyti bendrovés komerciniy paslapCiy vieta ir santyki kity pramoninés nuosavybeés
apsaugos formy atzvilgiu;

* nustatyti teisinius pareigos saugoti bendrovés komercines paslaptis atsiradimo
pagrindus;

* konkretizuoti tinkamus bendrovés komerciniy paslapciy apsaugos budus ir priemones,
iSanalizuoti komerciniy paslapciy apsaugos specifika civiliniy ir darbo teisiniy santykiy
kontekste;

e jvardinti tarptautinio ir regioninio pobudZio teisés aktus reglamentuojancius komerciniy
paslapCiy apsauga tarptautiniu ir regioniniu lygmenimis; apZvelgti bendroves
komerciniy paslapciy apsaugos ypatumus JAV;

e jvertinti Lietuvos komerciniy paslapfiy apsaugos teisinio reglamentavimo ir
jurisprudencijos atitikima tarptautinei ir regioninei teisei;

* iSanalizuoti civilinés atsakomybés bendroves komerciniy paslapCiy apsaugos pazeidimy
atvejais taikymo ypatumus.

Darbo naujumas ir tyrimuy apZzvalga. Darbe pateikiamas bendrovés komerciniy
paslapCiy apsaugos tyrimas ir tyrimo pagrindu gauti rezultatai yra pirmoji Lietuvoje disertacija,
kurioje formalaus teisinio reglamentavimo, teisiniy doktriny poZitriais yra analizuojami ne tik
bendrovés komerciniy paslapCiy objektai ir ju apsauga, taciau kartu atskleidziamos bendrovés
komerciniy paslap¢iy apsaugos sampratos ir teisiniy prielaidy teorijos, analizuojamas poreikis
saugoti konfidencialia bendrovés informacija komerciniy paslapiy apsaugos forma, pateikiamas
bendrovés komerciniy paslapiy santykis kity pramoninés nuosavybés apsaugos formy atzvilgiu,
jvardijamas tinkamas komerciniy paslapciy apsaugos igyvendinimo mechanizmas ir konkrecios
priemonés tikslui realizuoti. Darbe placiai remiamasi temos tyrimo Saltiniais — teisés aktais, teisés
doktrinomis, autoritetingy teisés Zinovy nuomonémis, poZiiiriais ir pozicijomis, taip pat ieSkoma jas
pagrindZianciy ar paneigian¢iy argumenty teismy praktikos pavyzdziuose. Disertacijos tyrimo
dalykui priskirty klausimy sisteminé analizé, kompleksinis poZitris { tyrimo dalyka leido darbo
autoriui kritiSkai vertinti jvairias, pasauliniu mastu egzistuojanciais bendrovés komerciniy paslapciy
apsaugos sampratas ir prielaidy teorijas. Darbo pabaigoje formuluojamos iSvados, pateikiami
pasitlymai ir rekomendacijos kaip spresti iSrySkéjusias problemas, kurios gali biiti panaudojamos
praktikoje, teiseékiiros procesuose, teisés taikymo ir aiSkinimo institucijy darbe, tolesnio plétojimo
tendencijos ir perspektyvos. Manytina, tyrimo rezultatai svarbiis Lietuvos mokslinei teisés doktrinai

ir gali biiti panaudoti pedagoginéje ir edukacinéje veikloje.



Bendrovés komerciniy paslapCiy apsauga néra placiai nagrinéjama tema. Pastaraja
tematika, 2004 mety pradzioje iSskirtini tik keletas straipsniy, publikuoty teisininkams skirtuose
zurnaluose, periodinéje spaudoje, internete, taip pat pavieniai komentarai, kuriuos pateikia civilinés
ar darbo teisés Saky praktikos Zinovai. Tai Lietuvos autoriy — A. Ponomariovo, V. Guobio, U.
Pédnycios, A. Laurinavi¢ienés, M. Pranckeviciaus darbai bendrovés komerciniy paslapciy apsaugos
tematika. Per pastaruosius ketverius metus atsirado papildomy darby, kurie vienu ar kitu aspektais,
sietini su nagrinéjamos temos dalyku. Tai — K. Ceridni¢enkaités, M. Simkiino, T. Bagdanskio, U.
Petrauskaités, M. Badaro, S. Matelio ir kity autoriy darbai. RySkéjanti tendencija, jog vis daugiau
Lietuvos teisininky imasi nagrinéti bendrovés komerciniy paslapciy apsaugos aktualijas, leidZia
manyti, jog didéja poreikis aktyviai dométis bendrovés pramoninés nuosavybés objekty apsauga,
apsaugos taikymo galimybémis Lietuvoje ir uZ jos riby. Ypatingai dZiugina, jog atlikti plataus
masto tyrimai, kuriais siekiama konstatuoti esama pramoninés nuosavybés objekty apsaugos bukle
Lietuvoje, atspindéti Salies bendroviy poZitri dél pramoninés nuosavybés objekty apsaugos,
atskleisti kitus bendrovés komerciniy paslapciy apsaugos taikymo praktinius aspektus. Paminétini
2007 metais advokaty kontoros ,Norcous ir Partneriai* atliktas ir 2007 m. spalio 24 d.
konferencijos metu pristatytas tyrimas (ekspertinés apklausos iSvados) dél paslapCiy apsaugos
Lietuvos imonése, bendrovés ,IBM Lietuva® bei visuomenés nuomonés bei rinkos tyrimy centro
,» Vilmorus* 2007 metais spalio ménesi atlikta ir pristatyta Lietuvos imoniy vadovy ir informaciniy
technologijy (IT) specialisty apklausa dél informacijos saugumo Lietuvos imonése.

Apibendrinus Lietuvos tyrimy apZvalga, manytina, jog absoliuti dauguma Lietuvos
autoriy darby yra aktualis, vertingi ir sudominantys skaitytoja, taciau, pirma, labai maza darby dalis
priskirtina moksliniams—tiriamiesiems darbams, antra, paminéti darbai netiria bendroveés
komerciniy paslapCiy apsaugos kompleksiSkai. PrieSingai, darbuose pateikiamos nuomonés arba
autoriy samprotavimai paprastai remiasi konkrecios teisés Sakos (paprastai darbo teisés) pozitriu
del bendroveés komerciniy paslapCiy apsaugos ar jos taikymo aktualijy. Tenka konstatuoti, jog
plac¢iy ir kokybiSky tyrimy arba mokslinio paZinimo straipsniy, diskusijy, kryptingai ir
kompleksiskai tiriant bendrovés komerciniy paslapCiy apsauga Lietuvoje, néra. Vadinasi, darbo
autoriui tenka galimybé, o kartu ir atsakomybé dél pirmojo bendrovés komerciniy paslapciy
apsaugos tyrimo ir jo pagrindu gauty rezultaty.

Situacija kitokia uZsienio valstybése, kur gausu teisés mokslo teoretiky ir praktiky
atlikty tyrimy, kurie pateikiami ir publikuojami komerciniy paslapéiy apsaugai skirtuose
vadoveliuose, knygose, straipsniuose, monografijose, teisininky Zurnaluose ar internete. Prieinami

uzsienio Saliy teisés mokslininky praktiniai bendrovés komerciniy paslapciy apsaugos tyrimai angly



ir rusy kalbomis yra gerokai iSsamesni kiekybiniu ir kokybiniu poZitriais. Pastebétina, jog gilinantis
1 bendroves komerciniy paslapciy apsaugos aktualijas, ypatingai jauciamas tradicinis teisé€s sistemy
skirstymas 1 bendraja ir kontinenting teisés tradicijy sistemas, o tai lemia autoriy nuomoniy
skirtumus, kurie atitinkamais temos tyrimo klausimais yra konceptualiis, kontraversiski ar net
vienas kitam prieStaraujantys. Bendrovés komerciniy paslapciy apsaugos tyrimy lyderiais laikomi
Jungtiniy Amerikos Valstijy ir Jungtinés Karalystés teisininkai, atstovaujantys bendrosios teisés
sistema, o tai apsprendZia savita anglo-amerikieCiy tradicijos autoriy poZiuri nagriné¢jama tematika.
Paminétini Fenwick West (JAV), Michael B. Bixby (JAV), R. Mark Halligan (JAV), Barnard Loop
(JAV), Vicente B. Amador (JAV), John Hull (Jungtiné¢ Karalyste), Gregory Sidak (JAV), John
Lang (Jungtiné Karalyst¢), Eli Hellman (JAV), Melody Wirtz (JAV), Douglas J. Sorocco (JAV),
Marie-Eve Cote (Kanada), Leger Robic Richard (Kanada), Pedro A. Padilla (JAV), Michael W.
Minieri (JAV), Mark S. Friedman (JAV), Kristen Papathomas (JAV), Lawrence F. Carnevale
(JAV), Michele L. Abraham (JAV), Dave Drab (JAV), William R. Cornish (Jungtin¢ Karalyste) ir
kiti bendrosios teisés tradicijy sistemos autoriai, kuriy tyrimais ir nuomonémis gausiai remiamasi
tolesniame déstyme. Kontinentinés teisés tradicijy valstybése, dauguma darbo autoriui prieinamy
tyrimo Saltiniy yra Danijos, Vokietijos, Rusijos, Suomijos ir kity uZsienio valstybiy teisininky
darbuose. Paminétini Ole Borch (Danija), Lee Reicher (Portugalija), Lutz van Raden (Vokietija),
Paul Friederichs (Vokietija), Francois Dessemontet (Pranctzija), Vlodymyr Sydenko (Ukraina),
Zacco Pill (Vokietija), Mikko Valimaki (Suomija) autoriy darbai, kuriuose sistemiSkai
analizuojama bendrovés komerciniy paslapCiy apsauga.

Apibendrinus uzsienio Saliy tyrimy apzvalga, galima teigti, jog daugelio autoriy darbai
yra prasmingi, juose reikSmingai pateikiami bendrieji komerciniy paslapéiy apsaugos teisiniy
prielaidy ir sampratos argumentai, drasiai reiSkiamos nuomoneés dél komerciniy paslapciy apsaugos
tinkamo realizavimo. Pastaryjy tyrimo Saltiniy analizé, Saltiniy tarpusavio sugretinimas
lyginamosios analizés metody pagalba jgalina kritiSkai vertinti ivairias komerciniy paslapc¢iy
apsaugos prielaidy ir sampratos teorijas, jas adaptuoti ir modeliuoti labiausiai tinkamo komerciniy
paslapCiy apsaugos mechanizmo jgyvendinimo paieSkoms, nustatyti komerciniy paslapCiy, kaip
savarankiSkos pramoninés nuosavybés objekty apsaugos formos vystimosi tendencijas uzsienio
Saliy teisés jurisprudencijoje, o kartu suteikia galimybe pagristai remtis gautais tyrimy rezultatais
ieSkant optimalios nacionalinés pramoninés nuosavybés objekty apsaugos.

Tyrimo metodologija. Komerciniy paslapciy apsauga tiriama remiantis normatyvizmo
teorijos postulatais, stengiamasi neiSeiti uZz teisés normatyviojo lygmens riby, nebent tai bity

neiSvengiama tyrimy kontekstui apibudinti. Taikant lyginamaji, analitini metodus yra grupuojamos



jvairios teorinés komerciniy paslap¢iy apsaugos prielaidy ir sampratos koncepcijos, pabréziami
atskiri jy privalumai. Vadovaujamasi metodologine nuostata, kad teisés sistemai priskiriama reiskini
nesunkiai galima identifikuoti analizuojant teisiniy reiSkiniy formaliuosius poZymius.

Siekiant tyrimo tiksly taip pat yra remiamasi bendraisiais mokslinio paZinimo
metodais, taikomi tiek teoriniai metodologiniai, tiek konkretlis instrumentiniai teisinés tikroveés
tyrimo budai. Taikant teisés dogmatikos, kritinés ir sisteminés analizés metodus, indukcija,
dedukcija, sintezg, kitus pagalbinius metodus siekta nuoseklios ankstesniy teisés moksle pripaZinty
teorijy ir iSvady kritinés analizés, kuria remiantis grindZiama komerciniy paslapiy, kaip
savarankiSko pramoninés nuosavybeés objekty apsaugos instituto samprata.

Indukcinis-dedukcinis ir sintezés metodai buvo taikomi analizuojant bendro pobiidZio
komerciniy paslapiy apsaugos prielaidy ir sampratos teorijas, empirinius teisinés praktikos
duomenis, formuluojant apibendrinimus ir rengiant iSvadas dél bendrovés komerciniy paslapCiy
apsaugos.

Formuluojant pagrindines tyrimo savokas (bendrové, komercinés paslaptys,
komerciniy paslapciy apsauga, konfidenciali bendrovés informacija, vieSa bendrovés informacija,
komerciniy paslapciy rasys ir pan.), kurios darbe naudojamos kaip svarbis tyrimy irankiai, taikyti
lingvistinis-teleologinis, integracinis-sisteminis metodai.

Placiai taikomas sociologinis tyrimo kiekybinés analizés metodas. Komerciniy
paslapCiy apsaugos samprata iliustruojama teismy praktikos, teisinés jurisprudencijos pavyzdZziais.
Lietuvos Respublikos AukSciausiojo Teismo ir uZsienio valstybiy teismy praktikos pavyzdziy
deskriptyviu palyginimu siekta komerciniy paslapciy formalios analizés, praktinio pritatkomumo
tiksly, kartu ir patikrinti kai kurias iSvadas remiantis gausia empirine medZiaga. Sisteminés analizés
metodas leido paZvelgti { abstraktaus pobiidZzio komerciniy paslapCiy sampratos dalykus kaip i
pramoninés nuosavybés visuma sudarancios sistemos dali, ieskoti sutampanciy sistemos elementy
pozZymiuy, sasajy ir skirtumy.

Atliekant komerciniy paslapCiy apsaugos tyrima placiai remtasi Lietuvos Respublikos
teises aktais, jy turinj aiSkinanciais, sukonkretinanciais Lietuvos Respublikos Auksciausiojo Teismo
sprendimais ir nutartimis. Toki pasirinkima nulémé abstrak¢iai formuluojamy kriterijy, keliamy
komercinéms paslaptims ir jy praktinio pritatkomumo miisy Salyje tikslai. Pasirinkti btent tokie
teisés Saltiniai, kuriuose eksplicitiSkai ir implicitiSkai yra iSreikStos pagrindinés komerciniy
paslapCiy apsaugos nuostatos (imperatyvai), analizuojami tokie teisinés praktikos Saltiniai, kuriuose
butinai vienaip ar kitaip yra formuluojami, itvirtinami, aiSkinami, plétojami, taikomi komerciniy

paslapCiy apsaugos aspektai. Kartu gausiai remtasi uzZsienio Saliy teorine medZiaga, t. y. uZsienio



autoriy darbais, analizuojamos skirtingos komerciniy paslapCiy apsaugos sampratos ir prielaidy
teorijos, gauti duomenys apibendrinami siekiant iSskirti ir sugrupuoti dominuojancias komerciniy
paslapCiy apsaugos koncepcijas. Remiantis teismy praktika ir teisés doktrina buvo ieSkoma teisiniy
argumenty, kurie patvirtinty ar paneigty skirtingas komerciniy paslapiy apsaugos sampratos ir
prielaidy teorijas, pagelbéty formuluojant platesnius apibendrinimus ir iSvadas dél daugelio su
komercinémis paslaptimis ir jy apsauga susijusiy teisiniy reiskiniy ir procesy.

Tyrimy rezultatai. Remiantis teoriniais ir praktiniais tyrimy analizés argumentais,
nacionaliniu ir uzsienio Saliy bendrovés komerciniy paslapciy apsaugos kaip specialios pramoninés
nuosavybeés objekty apsaugos formos teisiniu reglamentavimu, taip pat antriniais teisés Saltiniais —
doktrina, teismy praktika, autoritetingomis teisininky nuomonémis ir praktiniais pavyzdZiais, darbe
yra nustatyti svarbiausi bendrovés komerciniy paslapciy apsaugos elementai:

* jvardintos pagrindinés komerciniy paslapCiy apsaugos prielaidy ir sampratos teorijos;

* sukonkretinti ir iSanalizuoti formaliosios teisés kriterijai, taikomi informacijai, kurig
siekiama pripaZinti ir saugoti bendrovés komerciniy paslapciy apsaugos forma;

* nustatyti bendrovés komerciniy paslapciy apsaugos objektai;

* detalizuoti teisiniai bendrovés komerciniy paslapiy apsaugos budai ir priemonés,
iskaitant bendroveés komerciniy paslapciy apsaugos specifika civiliniy ir darbo teisiniy
santykiy kontekste;

* iSanalizuoti civilinés atsakomybés bendroves komerciniy paslapCiy apsaugos pazeidimy
atvejais taikymo ypatumai.

Taip pat, tyrimy rezultatams priskirtini kiti, disertacijos pradzZioje keliami darbo
uzdaviniai. T.y.:

* jvardintas bendrovés komerciniy paslapCiy, kaip specialios pramoninés nuosavybés
apsaugos formos santyKkis ir vieta kity pramoninés nuosavybés apsaugos formy atzvilgiu;

» atskleisti bendrovés komerciniy paslapéiy apsaugos ypatumai ir taikymo galimybés
tarptautiniu, regioniniu lygmenimis, taip pat analizuojama bendrovés komerciniy
paslapCiy apsaugos patirtis ir ypatumai JAV;

* jvertintas bendrovés komerciniy paslapCiy apsaugos teisinis reglamentavimas Lietuvoje,
jo atitikimas tarptautinei ir regioninei teisei;

Apimtis ir struktiitra. Darbo apimtis — 201 puslapis. Disertacija sudaro jvadas, tyrimy
apzvalga, darbo metodologija, keturios dalys, kuriose iSdéstyti tyrimy rezultatai, iSvados,
rekomendacijos ir pasitilymai. Darbo pabaigoje pateikiamas norminiy teisés akty, teismy praktikos,

mokslinés literatiros Saltiniy ir autoriaus publikacijy disertacijos tema saraSas, pridedamas



informacijos grupiy, sudaranciy galimai aktualius bendrovés komerciniy paslapiy apsaugos

objektus, sarasas (priedas).

DARBO APZVALGA

Bendrovés komerciniy paslapéiu samprata. Pirmoje darbo dalyje ,,Bendrovés
komerciniy paslapéiy samprata® analizuojamos komerciniy paslap€iy apsaugos teisinés iStakos,
tiriamos komerciniy paslapCiy apsaugos teisiniy prielaidy ir sampraty teorijos: sutartiniy
isipareigojimy laikymosi, patikéjimo santykiy ir neteisé€to pasisavinimo ir nepagristo praturtéjimo
teorijos. Remiamasi pozitiriy dél komerciniy paslapCiy apsaugos ivairove, akcentuojant tradicinius
kontinentinés ir bendrosios teisés sistemy skirtumus. IStyrus atitinkamus teisés Saltinius,
konstatuojama, jog nepaisant objektyviai egzistuojanciy teoriniy-doktrininiy skirtumy ir nuomoniy
ivairoviy, bendrovés komerciniy paslapliy apsaugos savoka yra universali, o informacija
pripaZistama bendrovés komercinémis paslaptimis, jei pastaroji atitinka formaliosios teisés
keliamus reikalavimus: (/) informacijos vertingumo bendrovei kriterijy, siejama su vieSu jos
neatskleidimu; ir (2) informacijos apsaugos nustatymo kriterijy. Remiantis pastaraisiais kriterijais,
toliau analizuojama bendrovés informacija, kuri galéty jgyti teising komerciniy paslapciy apsaugos
forma ir biti pripaZistama bendrovés komerciniy paslapCiy apsaugos objektais. Pastaroji
disertacijos dalis pasiZymi praktine reikSme, todel disertacijos pabaigoje pateikiamas bendroveés
informacijos, galimai saugomos komerciniy paslap¢iy forma, sarasas. Nors komerciniy paslapCiy
forma galéty buti saugomas platus spektras bendrovés informacijos ir interesy, taCiau teisés aktai
imperatyviai nurodo kokio turinio bendrovés informacija yra draudZiama pripaZinti ir saugoti kaip
konfidencialia bendrovés informacija komerciniy paslap¢iy pavidalu. Dalies pabaigoje pateikiama
komerciniy paslapciy apsaugos kaip bendrovés konkurencinio pranaSumo priemonés samprata, tikio
subjekty konkurencijos teisiniy santykiy kontekste.

Bendrovés komerciniu paslapciu apsauga. Antroji darbo dalis ,,Bendrovés
komerciniy paslapCiy apsauga” skiriama tinkamy bendrovés komerciniy paslapciy apsaugos teisiniy
modeliy paieSkoms ir apsaugos mechanizmo igyvendinimui. Analizuojami bendrovés komerciniy

paslapCiy apsaugos biidai ir priemoneés sutartiniy santykiy ir kitais uZsienio Saliy teisés doktrinose



jvardijamais pagrindais. Pagrindinis démesys skiriamas bendrovés komerciniy paslapCiy apsaugai
sutartiniy teisiniy santykiy pagrindu, t.y. civilinéms sutartims dél bendrovés komerciniy paslapciy
apsaugos (konfidencialumo sutartims), d¢l ko analizuojamos esminés ir kitos pastaryjy sutarCiy
salygos, pateikiama praktiné sutarties nuostaty reikSmé saugant konfidencialia bendrovés
informacija ikisutartiniy, sutartiniy santykiy metu ir Siems pasibaigus. Taip pat, tiriami bendrovés
komerciniy paslapCiy apsaugos ypatumai darbo teisiniy santykiy metu, darbo sutarCiy nuostatos deél
komerciniy paslapCiy apsaugos, pateikiamas pastarojo apsaugos budo ivertinimas, privalumai ir
trukumai. Kadangi nekonkuravimo susitarimai taip pat pripaZistami kaip netiesioginis bendrovés
komerciniy paslapciy apsaugos biidas, todél Sios sutartys analizuojamos kartu su kitais komerciniy
paslapciy apsaugos realizavimo mechanizmais. Greta bendrovés komerciniy paslapCiy apsaugos
sutartiniy teisiniy santykiy pagrindu, analizuojami ir JAV, Jungtinés Karalystés ir Kanados teisés
doktrinose itvirtinti bendrovés komerciniy paslapiy apsaugos pavyzdZiai, kuomet pramoninés
nuosavybeés objektai komerciniy paslapCiy forma yra saugomi nesant raSytinio, tikslaus ar aiskiai
apibréZto susitarimo tarp Saliy, o remiantis informacijos patikéjimo teorijos, geros valios ar
lojalumo darbdaviui doktrinomis. Dalies pabaigoje pateikiama bendrovés komerciniy paslapciy
apsauga bendrovés ir akcininky tarpusavio santykiuose.

Bendrovés komerciniy paslapciu apsaugos reglamentavimas tarptautiniu ir
regioniniu lygmenimis. Komerciniy paslapciu apsaugos ypatumai JAV. Trecioji disertacijos
dalis skiriama komerciniy paslap€iy apsaugos itvirtinimui tarptautiniu, regioniniu lygmenimis, o
taip pat analizuojami bendrovés komerciniy paslapciy apsaugos ypatumai SeSiose JAV valstijose
(Niujorko, Micigano, Teksaso, Kolorado, VaSingtono, Kalifornijos valstijose). Tiriami tarptautinés
ir regioninés teisés Saltiniai, t.y. Pasaulio prekybos organizacijos steigimo sutarties 1C priedas,
Sutartis dél intelektinés nuosavybeés teisiy aspekty, susijusiy su prekyba, Paryziaus konvencija dél
pramoninés nuosavybés saugojimo, Siaurés Amerikos laisvosios prekybos sutartis, Europos
Parlamento ir Tarybos direktyva dél intelektinés nuosavybés teisiy gynimo ir kiti teisés Saltiniai,
kurie tiesiogiai ir netiesiogiai itvirtina konfidencialios informacijos, komerciniy paslapciy forma,
apsauga. Aktuali ir JAV bendrovés komerciniy paslapCiy apsaugos patirties analizé, kadangi
pastaroji stipriai pramoniniu lygmeniu iSsivysciusi valstybé turi specialy teisini reglamentavima,
placiai iStobulinta bendrovés komerciniy paslapCiy apsaugos mechanizma ir neabejotinai jtakoja
tarptautinj ir regioninj komerciniy paslapciy apsaugos reglamentavima.

Civiliné atsakomybé bendrovés komerciniu paslapéiu pazZeidimuy atvejais.
Ketvirtoje darbo dalyje tiriami civilinés atsakomybés bendrovés komerciniy paslapiy apsaugos

pazeidimy atvejais taikymo ypatumai Lietuvoje. Analizuojami galimi gin¢y sprendimo budai,



paZeisty teisiy gynimo civiline tvarka galimybeés, kita civilinés atsakomybés taikymo problematika.
Konstatavus paZeisty teisiy gynimo civiline tvarka bidy ribotuma, kurie susij¢ su pramoninés
nuosavybeés, komerciniy paslapéiy forma, objekty savybémis, bendroveés komerciniy paslapCiy
apsaugos objekty vertés nustatymo problema, ieSkoma teisiniy priemoniy ir alternatyvy uZtikrinant
efektyvia bendrovés konfidencialios informacijos apsauga, iskaitant galimus susitarimus dél
netesyby (baudos) taikymo. Civiliné atsakomybé bendrovés komerciniy paslapéiy pazeidimy
atvejais tiriama sistemiSkai, atsiZvelgiant i bendrasias civilinés atsakomybés taikymo salygas: tai:
neteiséti veiksmai (Lietuvos Respublikos civilinio kodekso 6.246 straipsnis), prieZastinis rySys
(Lietuvos Respublikos civilinio kodekso 6.247 straipsnis), kalt¢ (Lietuvos Respublikos civilinio
kodekso 6.248 straipsnis), Zala (Lietuvos Respublikos civilinio kodekso 6.249 straipsnis).
DARBO ISVADOS

Remiantis atliktu bendrovés komerciniy paslapCiy apsaugos tyrimu, darbe formuluojamos

Sios iSvados:

Dél bendroveés komerciniy paslapciy apsaugos sampratos:

1. Galimybeés saugoti bendrovés komercines paslaptis grindZiamos jvairiomis komerciniy
paslapiy apsaugos teisiniy prielaidy teorijomis. Kiekviena jy — sutartiniy santykiy
laikymosi, patikéjimo santykiy bei neteiséto pasisavinimo ir nepagristo praturtéjimo teorijos
yra santykinés ir savitai aiSkina komerciniy paslapciy apsaugos samprata, priklausomai nuo
valstybés priskyrimo atitinkamai teisés sistemai, teisinio reglamentavimo ir teismy praktikos
ypatumy. Komerciniy paslapéiy apsauga kontinentinés teisés tradicijy Salyse, iskaitant
Lietuva, grindZiama sutartiniy santykiy laikymosi teorija, kuomet bendrovés komerciniy
paslapCiy apsauga uZtikrinama susitarimo tarp Saliy (sutarties) pagrindu.

2. Pasaulingje teisés doktrinoje egzistuoja skirtingos komerciniy paslapciy apsaugos teisiniy
prielaidy ir sampratos teorijos, taciau formaliosios teisés Saltiniai (tarptautinio, regioninio,
nacionalinio pobudZio teisés normos, precedentinés teisés aktai) komerciniy paslapciy
savoka apibrézia tapaciai. PripaZistama, kad bendrovés komercinémis paslaptimis laikoma
bendrovés informacija, atitinkanti teisinius informacijos turinio ir apsaugos kriterijus.

3. Informacija, sudaranti bendrovés komercines paslaptis privalo atitikti informacijos
komercinés (ekonominés) vertés kriterijy, siejama su informacijos slaptumu, jos nebuvimu
vieSojoje erdveéje ir informacijos apsaugos mechanizmo nustatymo Kkriterijy, kuriuo

remiantis informacijos savininkas imasi protingy pastangy informacijos slaptumui i§saugoti.



Tam tikro turinio bendrovés informacija draudziama pripaZinti bendrovés komercinémis
paslaptimis ir remiantis istatymais, ji laikoma vieSa bendrovés informacija.

Bendrovés komerciniy paslapciy apsaugos objektais gali buti pripaZistama ypatingai plataus
turinio bendrovés informacija, atitinkanti formaliosios teisés informacijai ir jos apsaugai
keliamus kriterijus, iskaitant, bet neapsiribojant bendrovés valdymo, planavimo, gamybos,
technikos, moksly technologijy, finansy, rinkos, partneriy, kainy, derybuy, sutarCiy ir kito

turinio bendrovés informacija.

Dél bendrovés komerciniy paslapciy apsaugos igyvendinimo:

Komerciniy paslap¢iy apsaugos formos santykiniais pranaSumais prie§ kitas pramoninés
nuosavybeés apsaugos formas laikytina galimybé saugoti itin platus turinio konfidencialig
bendrovés informacija, formaliy teisinés registracijos procediry nebuvimas, taip pat
galimybé ilgalaikei bendrovés informacijos apsaugai.

Tinkamas bendrovés komerciniy paslapciy apsaugos realizavimas priklauso ne tik nuo
teisinio komerciniy paslap¢iy reglamentavimo ar teismy praktikos ypatumy Salyje.
Remiantis komerciniy paslapciy savokos apibréZimu, informacijos savininkas privalo
savarankiSkai igyvendinti vieng i§ komerciniy paslapciy apsaugos kriterijy ir imtis protingy
fizinio, techninio, teisinio, organizacinio ar kitokio pobuidZio priemoniy, kuriomis siekiama
informacijos apsaugos.

Bendrovés komerciniy paslapciy apsaugos modelis kontinentinés teisés sistemos Salyse,
iskaitant ir Lietuva, realizuojamas sutartiniy teisiniy santykiu pagrindu, t.y. sudarius
savarankiSka susitarima dél bendrovés komerciniy paslapéiy apsaugos arba ijtraukus
bendrovés komerciniy paslapCiy apsaugos nuostatas civilinése, darbo sutartyse arba
nekonkuravimo susitarimuose.

Bendrovés komerciniy paslapciy apsaugos modelis bendrosios teisés sistemos Salyse (JAV,
Jungtingje Karalystéje, Kanadoje, Australijoje) igyvendinamas sutartiniy teisiniy santykiy
pagrindu, o taip pat taikant patikéjimo ir geros valios doktrinas, kuriy turinys iSplétotas

teismy praktikos bylose.

Dél bendrovés komerciniy paslapciy apsaugos tarptautiniu, regioniniu lygmenimis:

Komerciniy paslapiy apsauga yra garantuojama tarptautiniu, regioniniu ir nacionaliniu
lygmenimis. Nors komerciniy paslapCiy apsaugos tarptautinis ir regioninis reglamentavimas
néra 1iSvystytas, taCiau pastaroji pramoninés nuosavybés apsaugos forma tiesiogiai

itvirtinama Pasaulio prekybos organizacijos steigimo sutarties 1C priede, Sutartyje dél



intelektinés nuosavybés teisiy apsaugos aspekty, susijusiy su prekyba, o netiesiogiai
komerciniy paslapCiy apsauga itvirtina ParyZiaus konvencija dél pramoninés nuosavybés
saugojimo.

10. Bendrovés komerciniy paslapliy apsauga Lietuvoje visiSkai atitinka tarptautinius
komerciniy paslapciy apsaugai keliamus reikalavimus ir yra saugoma civilinés, darbo,

konkurencijos teisés Saky normomis.

Dél civilinés atsakomybés esant bendrovés komerciniy paslapciy apsaugos paZeidimams:

11. Remiantis Lietuvos Respublikos teisés akty analize, civiliné atsakomybe, esant bendrovés
komerciniy paslapciy apsaugos pazeidimams, kyla sutartiniy teisiniy santykiy pagrindu,
kuomet i§ sutarties turinio galima tiksliai nustatyti saugomus komerciniy paslapciy objektus
del kuriy apsaugos susitarta. Sutartiné civiliné atsakomybé taikytina bendrovés
darbuotojams, klientams, kontrahentams, partneriams, kitiems tretiesiems asmenims.

12. [Simtiniais atvejais civiliné atsakomybé gali kilti delikto pagrindu — t.y. kaip istatyme
numatytos bendrojo pobiidZio pareigos saugoti patikétas bendrovés komercines paslaptis
pasekmé. Deliktiné civiliné atsakomybe galéty biiti taikytina bendroveés valdybos, stebétojy
tarybos nariams.

13. Bendrovés komerciniy paslapCiy objekty savybés (nematerialus turtas, kurio tikslus
jvertinimas daZnai negalimas) skatina Salis taikyti sutarting civiling atsakomybe,
akcentuojant ne nuostoliy atlyginima, o sutariant dél netesyby (baudos) kaip civilinés
atsakomybés formos taikymo uZ patj sutarties pazeidimo fakta. Atkreiptinas démesys, jog
fiksuojant netesyby (baudos) dydi, privalu nepaZeisti Lietuvos Respublikos civiliniame

kodekse numatyty teisingumo, protingumo ir sagZiningumo principy.

REKOMENDACIJOS IR PASIULYMAI

Remiantis atliktu bendrovés komerciniy paslapéiy apsaugos tyrimu ir jo pagrindu
suformuluotomis iSvadomis, taip pat teikiamos Sios rekomendacijos dél bendrovés komerciniy

paslapciy apsaugos:

1. Siekiant efektyvios bendrovés komerciniy paslapciy apsaugos Lietuvoje, tikslingi sutartiniai
teisiniai santykiai, kuriy pagrindu tarp Saliy nustatoma konfidencialumo pareiga ir tiksliai

bei preciziSkai apibréZiama informacija ar kriterijai, kuriais remiantis atitinkamo turinio



informacija pripazistama bendrovés komerciniy paslapCiy apsaugos objektu (nustatomas
bendrovés komerciniy paslapéiy saraSas). PrieSingu atveju, rizikuojama nejrodyti
pakankamo teisinio pagrindo dél konfidencialumo isipareigojimy, o tai uzkirsty kelig
s¢kmingam civilinés ir kity rasiy teisinés atsakomybés realizavimui.

Patartina sudaryti savarankiskas civilinés teisés sutartis dél bendrovés komerciniy paslapciy
apsaugos, jose nustatant komerciniy paslapCiy apsaugos objektus (sutarties dalyka),
detalizuojant konfidencialumo pareigos paZeidimus, itvirtinant informacijos apsaugos
trukme, konkretizuojant civilinés atsakomybés taikymo salygas ir kitas bendrovés
komerciniy paslapCiy apsaugos salygas. Nesant savarankiSkos sutarties dél bendroveés
komerciniy paslapciy apsaugos, konfidencialumo nuostatas privalu jtraukti civilinése, darbo
sutartyse, taip pat nekonkuravimo susitarimuose.

Rekomenduotina aktyviais veiksmai jgyvendinti bendrovés komerciniy paslapiy apsauga ir
imtis fizinio, techninio, teisinio, organizacinio ar kitokio pobudZio priemoniy informacijos
apsaugai uztikrinti. Tokiu budu realizuojamas vienas i§ bendrovés komerciniy paslapciy
apsaugos kriterijy, o konfidencialumo sutartis pravartu sudaryti su bendrovés darbuotojais,
partneriais, klientais, kontrahentais, kitais asmenimis, kurie potencialiai kelia rizika dél
bendroveés komerciniy paslapCiy apsaugos.

Bendrovés komerciniy paslapéiy apsaugos objekty savybés (nematerialus turtas, kurio
tikslus jvertinimas daznai negalimas) sukelia nuostoliy dydZio irodin¢jimo problemas.
Todél, rekomenduojama sutartiniy santykiy pagrindais nustatyti ir taikyti sutarting civiling
atsakomybe, akcentuojant ne nuostoliy atlyginima, o sutariant del netesyby (baudos) kaip

civilinés atsakomybés formos taikymo uZz pati sutarties pazeidimo fakta.

Atlikus bendrovés komerciniy paslapCiy apsaugos tyrima pastebéta neZymiy Lietuvos

Respublikos teisinio reglamentavimo netikslumy, todél sialytina:

1.

Suderinti Lietuvos Respublikos teisés aktuose vartojamas savokas ir terminologija, skirtas
komerciniy paslapciy apsaugai. ApibréZiant komerciniy paslapiy savoka skirtinguose
Lietuvos Respublikos teisés aktuose deréty atsisakyti esamy savokuy, kurios nurodo
komerciniy paslapciy informacijos rasi, o Lietuvos Respublikos teisés aktuose vartojamas
savokas ,.komercinés gamybinés paslaptys (Lietuvos Respublikos civilinis kodeksas
(Valstybés Zinios, 2000, Nr. 74-2262)), ,komercinés technologinés paslaptys® (Lietuvos
Respublikos darbo kodeksas (Valstybés Zinios, 2002, Nr. 64-2569)), ,komercinés



gamybinés paslaptys® (Lietuvos Respublikos banky istatymas (Valstybés Zinios, 2004,
Nr.54-1832)) pakeisti vieningai Lietuvos Respublikos teisés aktuose vartojama savoka —
,.komercinés paslaptys®.

Patikslinti tarptautinés teisés dokumento — Pasaulio prekybos organizacijos steigimo
sutarties, 1C priede, Sutartyje dél intelektinés nuosavybés teisiy aspekty, susijusiy su
prekyba (Valstybés Zinios, 2001, Nr. 46-1620) vartojamas savokas ir terminologija, bei
Sutarties 7 skyriaus, 39 straipsnyje itvirtinta savoka ,komerciniy paslapéiy apsauga“
pakeisti savoka ,neatskleistinos informacijos apsauga® (,,Protection of Undisclosed
information®).

Pakeisti Lietuvos Respublikos konkurencijos istatymo 16 straipsnio 4 dali (Valstybés Zinios,
1999, Nr. 30-856), kurioje nustatytas draudimas asmenims, kuriems komerciné paslaptis
tapo Zinoma deél jy darbo ar kitokiy sutartiniy santykiy su tkio subjektu panaudoti $ig
informacija praéjus ne maziau kaip vieneriems metams nuo darbo ar kitokiy sutartiniy
santykiy pasibaigimo ir nustatyti ilgesni bendrovés komerciniy paslap¢iy apsaugos termina.
Atsizvelgiant | uZsienio Saliy teisinio patirti, pagristu laikomas apsaugos laikotarpis nuo

dviejy iki penkeriy mety.
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	Darbo aktualumas ir problematika. Pasirinktos temos – „Bendrovės komercinių paslapčių apsauga“ – formuluotė tiesiogiai atspindi darbo tyrimo kryptį, tyrimo objektą ir dalyką – pramoninės nuosavybės objektų, t.y. bendrovės informacijos, saugomos komercinių paslapčių forma, teisinę problematiką Lietuvoje ir pasaulyje. Bendrovės komercinių paslapčių apsaugos sampratos ir objektų tyrimas, tinkamo bendrovės komercinių paslapčių apsaugos modelio paieškos, teisinės atsakomybės taikymo ypatumai ir kiti tyrimo aspektai neapsiriboja teorinio lygmens analize. Bendrovės komercinių paslapčių apsaugos tyrimo aktualumas pasireiškia darbe pateikiamo tyrimo galimybe praktiniam pritaikymui: tikėtina, pastarasis darbas atkreips teisės praktikos žinovų dėmesį dėl bendrovės komercinių paslapčių apsaugos aktualijų Lietuvoje, kurie ras susistemintus atsakymus dėl tinkamo komercinių paslapčių apsaugos modelio realizavimo. Analizė turėtų būti naudinga ir teisėkūros politiką formuojantiems ar kitaip teisėkūroje dalyvaujantiems asmenims, kadangi darbe pateikiamas kritinis dabartinio komercinių paslapčių apsaugos teisinio reglamentavimo įvertinimas, įskaitant palyginamąjį tyrimą dėl Lietuvos komercinių paslapčių apsaugos atitikimo tarptautiniam reglamentavimui. Atkreiptinas dėmesys, jog tyrimo metu remtasi ne tik teisės norminiais aktais, reglamentuojančiais komercinių paslapčių apsaugą, tačiau analizuoti ir kiti šaltiniai, susijusios teismų praktikos pavyzdžiai, komercinių paslapčių apsaugos (konfidencialumo) sutartys, remtasi bendrovės informacijos apsaugos srityje atliktais vietos ir užsienio šalių tyrimais. Taipogi, pastarasis darbas, nepretenduojantis būti absoliučiai neginčijamų tiesų dėl bendrovės komercinių paslapčių apsaugos išraiškos forma, laikytinas dar vienu kūrybiniu indėliu ir sudedamąja pramoninės nuosavybės tyrimų Lietuvoje dalimi, kuri pasitarnaus toliau diskutuojant ir ieškant optimalių sprendimų dėl pramoninės nuosavybės objektų apsaugos. 
	Tyrimo tikslas ir uždaviniai. Tyrimo tikslas yra kritiškai įvertinti bendrovės komercinių paslapčių apsaugą Lietuvoje. Tai reiškia, jog siekiama ištirti pagrindinius bendrovės komercinių paslapčių apsaugos elementus: nustatyti komercinių paslapčių apsaugos objektus ir tinkamą komercinių paslapčių apsaugos įgyvendinimo mechanizmą šalyje, detalizuoti komercinių paslapčių apsaugos praktinio pritaikymo galimybes, o taip pat, remiantis sistemine–teorine teisės aktų analize bei jurisprudencijos pavyzdžiais, patvirtinti arba paneigti hipotezę, jog bendrovės informacijos apsauga komercinių paslapčių forma yra efektyvi, lengvai įgyjama ir lengvai užtikrinama teisinė pramoninės nuosavybės objektų apsaugos forma, kurios panaudojimo galimybės ir  tinkama apsauga priklauso nuo teisės aktuose formuluojamų  kriterijų visumos bei atitinkamų valstybės institucijų (pagrinde teismų) gebėjimo pripažinti ir užtikrinti pramoninės nuosavybės objektų apsaugą.  

