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Agné Vaitkeviciaté

MEMBER STATES LIABILITY IN DAMAGES FOR THE
BREACH OF EUROPEAN UNION LAW

Summary

Problems and relevance of the study

Every EU member state, by accepting the obligations under the Treaty on
the functioning of the European Union (hereinafter referred to as the Treaty)',
must comply not only with the provisions of primary law of the EU, but secon-
dary EU law as well. It is a common situation when a member state breaches
EU law — does not comply with the provisions of the Treaty, regulation, does
not implement a directive, implements it incorrectly or belatedly, infringes EU
law in another way. Therefore, one member state can be found liable not only
to the other member states and the EU itself (hereinafter referred to as state
liability to the European Union). A member state can be obliged to pay com-
pensation to individual for harm caused for such a breach of EU law as well.

The Treaty does not regulate member state liability in damages for the
breach of EU law (hereinafter referred to as state liability in damages). This
possibility was introduced by the practice of the Court of Justice of the Euro-
pean Union (hereinafter referred to as the Court). The Court stated that a mem-
ber state, which has breached EU law and thus caused damage to individual,
has an obligation to make good such damage according to the provisions of
national law. Having formulated the conditions for state liability in damages
(hereinafter referred to as conditions for liability), the Court established com-
mon requirements binding on national courts. Despite this, national courts were
faced with the problem, how to interpret and apply these conditions for liabili-
ty. The biggest problem was and still is the second condition for liability — su-
fficiently serious breach — as it is very difficult for individual to prove it. By
applying the conditions for liability in a way they are interpreted by the Court,
national courts constitute a legal basis for a state to evade liability and restrict
the right of individual to the recovery of damage.

State liability in damages is a complex concept, which comprises not only
the interpretation and application of conditions for liability in national courts.
For the application of this type of liability it is essential to determine who is
entitled to compensation, what elements of the breach of EU law are, how the
principles or effectiveness and equivalence have to be interpreted. This stipula-

! Consolidated version of the Treaty on the Functioning of the European Union. Official
Journal, C 2008, No. 115-1.
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tes many other theoretical and practical problems, which must be examined
very thoroughly and which were not comprehensively disclosed by the Court.

It has to be stressed that state liability in damages is influenced by state
liability to the European Union, direct effect of EU law, responsibility of states
for internationally wrongful acts, ES non-contractual liability, which is applied
in case EU law is breached and damage dame by institutions of the EU. When
analysing the relationship between state liability in damages and state liability
to the European Union it can be problematic to establish, how individual clai-
ming damage in the national court, can make use of the decision of the Court,
which states that the member state did not comply with its obligations, stem-
ming from the Treaty. One more actual and problematic question — how indivi-
dual claiming the recovery of damage from the state, can make use of the direct
effect of EU law, whether state liability in damages is alternative or supplemen-
tary remedy in the national court. Not less problematic is the relationship
between state liability in damages and responsibility of states for internationally
wrongful acts, which was stressed by the Court and, but which is still not clear.

Actual are other questions, which can raise difficulties in practice — cases
when not only state liability in damages but responsibility of states for interna-
tionally wrongful acts can arise, situations, when individual suffer damage
because of the common actions of the public authorities of the state and institu-
tions of the EU.

The practice of national courts of other chosen continental and common
law tradition member states, such as France, United Kingdom, Germany and
Austria, confirms that application of state liability in damages can raise a lot of
practical problems to individual who wants to obtain compensation. Conside-
ring that, the topic analysed in this study is of great relevance for Lithuanian
courts, which have just started to form the practice in cases of state liability in
damages for the breach of EU law. Therefore, it is essential to establish, which
Lithuanian courts should be competent to hear such cases, how the conditions
for liability must be applied in Lithuanian courts, how Lithuanian courts should
assess that national legal norms are in conformity with the principles of effecti-
veness and equivalence.

Considering what was mentioned above, the conclusion can be drawn that
this study solves many problems, which are undoubtedly actual.

Subject matter of the study

The subject matter of this study — state liability in damages.

It should be noted that state liability to the European Union, direct effect
of EU law, state responsibility for internationally wrongful acts and EC non-
contractual liability are being examined in this study in so far as is essential to
disclose their relationship with state liability in damages. State responsibility
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under the European Convention for the Protection of Human Rights and Fun-
damental Freedoms, as specific type of state liability, is not examined in this
study.

Taking into consideration the place of national constitutional courts in the
system of public authorities of the state and the particularity of the functions
performed by these courts, this research does not intend to analyse, whether
state liability in damages is also applicable in case EU law is infringed by a
constitutional court.

This study does not seek to perform the comprehensive analysis of state
liability in damages in national courts of all EU member states. Therefore, only
practice of national courts of the chosen continental and common law tradition
member states, such as France, United Kingdom, Germany and Austria, are
examined. National legal norms of the abovementioned member states, related
to the research examined in this study are being analysed in so far as is impor-
tant for integrated and comprehensive research of the subject matter of this
study.

State liability in damages according to articles 6.271 and 6.272 of the Civil
Code of the Republic of Lithuania®, are being examined in so far as is important
for integrated and comprehensive research of the subject matter of this study.

It must be stressed that the Treaty of Lisbon, which came into force since
1** of December 2009, changed the Treaty of European Union and the Treaty
establishing European Community®. Particular changes made by the Treaty of
Lisbon are relevant to this study. Having abolished the system of three pillars,
the former third pillar (Police and Judicial Cooperation in Criminal Matters)
was transferred to the sphere of the Treaty. Therefore, the spheres related to this
field of EU law are being regulated under the same provisions, which previous-
ly were and currently after the Treaty of Lisbon came into force are applied to
all fields of EU law of the former first pillar. As a result, state liability in dama-
ges can be applied under the same conditions in all spheres of EU law of the
former third pillar. There is no isolated second pillar (Common Foreign and
Security Policy) after the Treaty of Lisbon came into force. Still, the specific of
this pillar has remained, this field of EU policy is regulated under the provi-
sions of the amended EU Treaty: the legislative powers of EU institutions are
different, no legislative legal acts are being enacted. Consequently, the provi-
sions of the EU Treaty, particularly related to Common Foreign and Security
Policy, are not analysed in this study.

2 Civil Code of the Republic of Lithuania. Valstybés zinios. 2000, Nr. 74-2262; Nr. 77; Nr.
80; Nr. 82.

? Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, signed at Lisbon, 13 December 2007. Official Journal, C 2007, No. 306-1.
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The purpose of the study

The purpose of this study is to analyse state liability in damages compre-
hensively and thoroughly, disclose crucial theoretical and practical problems
and determine, whether the right of individual to claim compensation from the
state, which has infringed EU law, is not restricted.

The goals of the study:

1) To define the meaning of the term ,,individual®, which is entitled to
compensation from the state, submit the conception of state liability in EU law,
analyse the relationship between state liability in damages and state liability to
the European Union and direct effect of EU law.

2) To disclose the relationship between state liability in damages and state
responsibility for internationally wrongful acts and EU non-contractual liabili-
ty.

3) To examine the breach of EU law integrated in order to distinguish the
elements of such a breach, which could be helpful to determine the content of
the breach of EU law and establish, what public authorities can cause harm to
individual and what commitment of the state, stemming from EU law, can be
breached.

4) To examine the content of conditions for liability, which were estab-
lished by the Court in order to find out, whether these conditions for liability do
not restrict the right of individual to receive compensation.

5) To examine, how state liability in damages should be applied in natio-
nal courts, ascertain, whether the principles of effectiveness and equivalence
safeguard that individual would be able to make use of his right to get the reco-
very of damage.

6) To disclose the application of state liability in damages in national
courts of France, United Kingdom, Germany and Austria, identify most impor-
tant problems, which individual can be faced with when claiming the recovery
of damage from the state.

7) To analyse the application of state liability in damages in Lithuania, es-
tablish, which national courts should be competent to hear such cases, submit
proposals for the legislator, what valid legal acts should be amended in such a
case, submit proposals for Lithuanian courts, how the conditions for liability
should be applied in practice in order not to restrict the right of individual to
obtain compensation, distinguish main national substantive and procedural
rules, which should be applied when hearing such cases of the recovery of da-
mage.



Academic novelty and practical significance of the study

The subject matter of this study is relevant in both, scientific and practical
approaches.

It should be stressed that foreign legal authors pay sufficient attention to
the issues of state liability in damages. However, they analyse only particular
aspects of this topic, do not relate them and analyse state liability in damages
integrated. This allows making a conclusion that theoretical and practical pro-
blems of state liability in damages are not sufficiently identified in the foreign
legal literature. Therefore, the research of this sphere is important.

Lithuanian legal authors examine state liability in damages very narrowly,
this analysis is related only to the topic of state liability in damages for the acts
of the courts of last instance. Thus the problems of interpretation and applica-
tion of state liability in damages are not identified, the methods of their resolu-
tion are also not clear. From the point of view of Lithuanian legal science, this
study for the very first time thoroughly and comprehensively analyses state
liability in damages, submits particular suggestions, how Lithuanian courts
should deal with the cases of state liability in damages, what Lithuanian legal
acts should be amended for this purpose.

This study for the very first time comprehensively and systematically
examines these issues of state liability in damages: defines, who is entitled to
compensation from the state, what the concept of state liability under EU law
is, what the relationship between state liability in damages and state liability to
the European Union, direct effect of EU law, EU non-contractual liability and
state responsibility for internationally wrongful acts is, integrated analyses the
breach of EU law, distinguishes the elements of such a breach, analyses the
content of conditions for liability, explores, how state liability in damages
should be applied in national courts, what the content of the principles of effec-
tiveness and equivalence is, how state liability in damages is applied in France,
United Kingdom, Germany, Austria and in the national courts of Lithuania,
establishes, what Lithuanian courts should be competent to hear such cases,
submits proposals for legislator, what valid legal acts should be amended in
such a case, submits proposals for Lithuanian courts considering the application
of conditions for liability, distinguishes main national substantive and procedu-
ral legal norms, which must comply with the principles of effectiveness and
equivalence and which should be applied when hearing these cases of the reco-
very of damage.

The study can also be useful for law developers, those who are responsible
to implement it, for scientists, who intend to explore particular theoretical and
practical aspects of state liability in damages.



Statements to be defended:

1. Both decision of the Court, stating that member state has infringed its
obligations, stemming from the Treaty, and direct effect of EU legal norm
could be helpful for individual to make use of his right to compensation in the
national court.

2. The decision of international court, stating that a state has infringed its
obligation, stemming from international treaty, which was concluded by the
European Union and which therefore is integral part of EU law, could be help-
ful for individual to make use of his right to compensation in the national court.
In case EU law is breached by common actions of the public authority of a
member state and the institutions of the EU, EU non-contractual liability should
be considered as supplementary remedy, which could be used by individual in
case the national court has already solved the question of the recovery of dama-
ge from the member state.

3. The breach of EU law is a complex category, which consists of two
elements: actions of public authority could be considered as actions of the state
under EU law and the breach of obligation, stemming from EU law. Having
proved these elements of the breach, the conditions for state liability in dama-
ges can be applied.

4. Requirement to prove sufficiently serious breach of EU law restricts the
right of individual to obtain compensation.

5. National courts, dealing with the cases of state liability in damages, are
not absolutely independent. They have to take into consideration the principles
of effectiveness and equivalence, the application of which is sufficient and
safeguard that individual would be able to make use of his right to obtain com-
pensation.

6. In order to safeguard the right of individual to make use of his right to
get compensation, national courts competent to hear cases of liability of the
state of Lithuania in damages for the breach of EU law, should be appointed. It
is also essential to safeguard that Lithuanian courts should apply the conditions
for liability established by the Court (considering that damage suffered is the
condition for liability as well) less stringent, take into consideration the princi-
ples of effectiveness and equivalence.

The sources of the study and their research

The sources of the study can be distinguished into these groups: the practi-
ce of the Court, the practice of Lithuanian and other selected member states
courts, the practice of international courts, EU, international and national legal
norms, legal doctrine.

The main source of this study is the practice of the Court, which is invo-
ked in all parts of the study. The practice of the Court was the most important
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source of the research when examining the concept of state liability under EU
law, the relationship between state liability in damages with state liability to the
European Union, direct effect of EU law, EU non-contractual liability and state
responsibility for internationally wrongful acts, the elements of the breach of
EU law, the conditions for liability, the principles of effectiveness and
equivalence. Foreign legal doctrine, which examines particular aspects of state
liability in damages, is also important source of this study. Other legal sources
are taken into reference in the other parts of this study: analysing the relation-
ship between state liability and state responsibility for internationally wrongful
acts — Draft Articles of State Responsibility — prepared by the United Nations
International Law Commission®, practice of international courts, analysing state
liability in damages in other selected member states and Lithuania — national
legal norms and the practice of national courts, foreign and Lithuanian legal
doctrine.

It should be stressed that state liability in damages is analysed very
narrowly in Lithuanian legal doctrine. Consequently, there is a lack of scientific
studies concerning this topic. Some aspects of state liability in damages are
being distinguished in the doctoral dissertation of S. Selelionyté-Drukteiniené
,»Irends in the Development of the State Liability in Tort“, scientific articles of
V. Mizaras, V. Valan¢ius, R. Valutyté, M. Seskauskis. The topic of state res-
ponsibility for internationally wrongful acts is examined in books ,,International
Law* (V. Vadapalas), ,,Problems of responsibility in international law* (P.
Kiris), however, the relationship between state liability in damages and state
responsibility for internationally wrongful acts are not examined.

Foreign legal doctrine pays a lot of attention to various aspects of state lia-
bility in damages. Nevertheless, there is no comprehensive and integrated
scientific research on this topic by limiting the analysis to scientific articles.
Therefore, the bigger part of the analysis in this sphere is executed fragmentary.
Legal doctrine does not analyse, who is entitled to compensation, what the
concept of state liability under EU law is. Analysing state liability to the Euro-
pean Union, legal authors (for instance, J. Ibanez, K. Lenaerts, D. Arts, I. Ma-
selis, A. Wenneras, T. C. Hartley) pay attention only to the application of this
type of liability and not the relationship between state liability in damages and
state liability to the European Union. Although direct effect of EU law is broad-
ly examined, only some others (as S. Prechal) states, what the relationship
between direct effect of EU law and state liability in damages is.

The topic of state responsibility for internationally wrongful acts is
examined by many foreign legal scientists. This study is based on the legal

* Draft articles on responsibility of states for internationally wrongful acts, with commentar-
ies. [interactive]. [viewed 2009-03-25]. http://untreaty.un.org/ilc/texts/instruments/-english/-
commentaries/9_6_2001.pdf.
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works of D. J. Harris, A. Gattini, M. Dixon, J. Crawford, I. Brownlie, K. Ze-
manek, M. Bedjaoui, R. Wolfrum, S. Thompsen, B. Simma. Still it has to be
mentioned that all these authors analyse only state responsibility for internatio-
nally wrongful acts and not the relationship between this type of liability and
state liability in damages for. Some aspects of the relationship between state
liability in damages and state responsibility for internationally wrongful acts
are mentioned by G. Conway, P. Gasparon. However, even their research is not
comprehensive, a thorough analysis is missing. Many legal authors (for instan-
ce C. B. Moniz, Ch. Hilson, K. and V. van Themaat, T. Tridimas, P. Craig and
G. de Burca), who examine EU non-contractual liability, do not mention the
relationship between EU non-contractual liability and state liability in damages
or only distinguish the main similarities and differences between these two sort
of liability.

The topic of state liability in damages in case EU law is breached by the
courts of last instance raises much attention of foreign legal authors such as Ch.
Timmermans, C. D. Classen, G. Anagnostaras, J. Pfander, M. Breuer, P.
Wattel, B. Beutler, J. Komarek, M. Ruffert. Notwithstanding this, legal doctrine
does not solve the peculiarities of state liability in damages in case EU law is
breached by other public authorities. It must be mentioned that the analysis of
commitments stemming from EU law, is very narrow and limited only to non-
implementation of directives, incorrect or belated implementation of directives.

The conditions for liability attract much attention of legal authors (for ins-
tance, P. Oliver, Ch. Hilson, F. Smith, L. Woods, T. Tridimas, W. van Gerven,
A. Barav, G. Betlem, R. Rebhahn, H. Toner, G. Anagnostaras), but this re-
search is more or less restricted to the analysis of particular conditions for liabi-
lity and do not examine them integrated in the context of other conditions for
liability.

It should be emphasized that legal authors (for example, C. Kilpatrick, M.
Dougan, A. Ward, F. Becker, A. Accetto) usually examine, how the rights of
individual should be protected in national courts, but do not analyse how indi-
vidual can make use of his right to get compensation in case the state breaches
EU law. The research of the content of the principles of effectiveness and
equivalence is missing as well. The application of state liability in damages in
particular member states is analysed episodically and is to the bigger part limi-
ted to research of the topic how state liability for the breach of national law is
applied.

Approval of the research results

The basic results of the study have been published in the scientific journals
Jurisprudence and Social Sciences Studies: ,,Member states liability in damages
caused to private parties for breaches of the law of the European Community:
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the origin, the conception and the conditions* (Jurisprudence), ,,Peculiarities of
the application of non-contractual liability of the European Community and the
relationship with member states liability in damages caused to private parties*
(Jurisprudence) and ,,The reparation of damages caused to a private party by
breaches of European Community law for which a member state can be held
responsible® (Social Sciences Studies). The study has been discussed at the
department of European Union law of the Law Faculty of Mykolas Romeris
University.

The author of this study exchanged and broadened her knowledge in this
field of scientific research in the traineeship at the University of Kiel (Germa-
ny) on March 5"-March 31%, 2007. The results of the research were discussed
in the scientific conference ,,The impact of the European Union on democratic
consolidation in Eastern Europe* in Freiburg (Germany) on August 25"-29™,
2008, where the author of this study presented the paper ,,The conditions of
member states liability in damages caused to private parties for breaches of the
law of the European Community”. The author has also exchanged her
knowledge concerning this research during Erasmus studies at the University of
Vienna (Austria) on March 2"-May 31%, 2009. After the completion of these
studies the scientific paper ,,The principle of member state‘s liability for the
breach of Community law — legal basis, requirements and recent developments
in the ECJ case law* was prepared and presented.

Structure of the study

This study consists of the introduction, six parts, conclusions and sugges-
tions, the list of literature and the list of scientific publications of the author.

The first part of this study deals with essential issues of state liability in
damages, which are important for particular topics, analysed in the other parts
of the study. Firstly, it is determined, who has a right to obtain compensation
from the state. After that the concept of state liability in EU law is analysed by
stating that state liability in EU law comprises state liability in damages and
state liability to EU. Therefore, the relationship between state liability in dama-
ges and state liability to EU is examined by stressing that this relationship is
important for the application of conditions for state liability in damages. Fur-
ther on the origin of state liability in damages is disclosed, the most important
reasons for the formulation of state liability in damages in the practice of the
Court are being determined. Lastly, the relationship between state liability in
damages and direct effect of EU law is discussed: how conditions for liability
must be applied in case the norm of EU law is directly effective, whether state
liability in damages is the alternative remedy.

The second part of the study is designated for the analysis of the relation-
ship between state liability in damages and other types of liability — state res-
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ponsibility for internationally wrongful acts and EU non-contractual liability. It
is indicated that elements of the breach of international obligation of the state,
as they are understood for the purpose of application of state responsibility for
internationally wrongful acts, can be helpful to establish and define the ele-
ments of the breach of EU law. The analysis goes on further by examining in
what particular cases both state liability in damages and state responsibility for
internationally wrongful acts can arise, how conditions for state liability in
damages can be proved in this situation. The impact of the practice of the Court
in EU non-contractual liability cases to conditions for state liability is also re-
vealed. The analysis also provides the disclosure of situations, when individual
can suffer damage because of the breach of EU law executed by common ac-
tions both of the state and EU itself, distinguishes most important problems,
which can be faced with in on such an occasion.

The third part of this study deals with the elements of the breach of EU
law. It is distinguished that the breach of EU law is a complex category, which
consists of two elements: firstly, actions of the state and, secondly, the infrin-
gement of the obligation, stemming from EU law. Taking into consideration
this, both elements of the breach of EU law are being examined. The concept of
public authority is submitted, the criteria, which help to describe the public
authority, are distinguished. The topic of state liability in damages for actions
of the legislative and the executive is analysed. The peculiarities of state liabili-
ty in damages for actions of the judiciary are provided. It is discussed what
other public authorities, for whose actions a state can be found liable, can make
damage to individual. Lastly, the research goes on with the analysis of the con-
cept of obligation, stemming from EU law, by stressing that state liability in
damages can be applied independent of what obligation, stemming from EU
law, was breached by the state.

In the fourth part of the study the content of conditions for state liability
in damages is analysed by examining, how these conditions for liability elabo-
rated in the Court’s jurisprudence, whether the Court has a duty to safeguard
the proper interpretation of these conditions for liability. Further on the content
of all conditions for liability is being examined seeking to find out, whether
these conditions for liability do not restrict the right of individual to receive
compensation from the state. Lastly, it is discussed, whether the conditions for
liability, formulated by the Court, can be considered as minimal requirements
for the recovery of damages in national courts.

The research represented in the fifth part of the study is intended to disc-
lose the application of state liability in damages in national courts. The role of
national courts dealing with state liability cases is analysed, the content of the
principles of effectiveness and equivalence, which must be applied by national
courts when dealing with the cases of state liability in damages, is disclosed.
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The analysis presented in this part also intends to distinguish, what national
legal norms must be applied by national courts competent to solve the issues of
state liability in damages. Lastly, it is discussed, whether application of the
principles of effectiveness and equivalence safeguards that the damage suffered
by individual should be recovered.

The sixth part of the study deals with application of state liability in da-
mages in selected EU member states — France, United Kingdom, Germany and
Austria, reveals, what main problems individual seeking compensation from the
state can face. The research also shows, how state liability in damages must be
applied in Lithuanian courts, what national courts should be competent to hear
such cases. It is also being examined how conditions for liability, formulated by
the Court, must be applied in Lithuanian courts, what the relationship between
conditions for liability established by the Court and the conditions for liability
according to articles 6.271 and 6.272 of the Civil Code of the Republic of
Lithuania is, what national legal norms, which can not contradict the principles
of effectiveness and equivalence, should be applied Lithuanian courts when
solving the issue of state liability for the breach of EU law.

Methodology of the study

The main methods used in this study are: logical-analytical, systemical
analysis, teleological, comparative, historical, analysis of the cases, linguistic,
collection and analysis of data.

Logical-analytical method. This method is important for submission of
the concept of state liability in damages, analysing the concept of state liability
under EU law, examining the influence, which state liability to the European
Union and direct effect of EU law have upon state liability in damages, distin-
guishing cases when both state liability in damages and state responsibility for
internationally wrongful acts is possible, analysing, when individual can suffer
damage from common actions of public authorities of the state and institutions
of the EU. This method is also important for the analysis of the elements of the
breach of EU law, the content of conditions for liability, the principles of effec-
tiveness and equivalence. Logical-analytical method helped to examine the
practice of the Court, international courts, national courts of selected member
states and Lithuanian courts, EU, international and national legal acts, legal
doctrine. The practice of the abovementioned courts, norms of legal acts and
opinions expressed in legal doctrine are assessed critically (agreeing or not
agreeing with them), by proposing one approach or another for the resolution of
particular issue. In the very general meaning, this method helped to compose
the structure of this study, submit conclusions and suggestions.
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Method of systemical analysis helped to formulate the subject matter of
this study, unify separate parts of the study to integral structure. This method is
used to analyse problems, which cannot be examined separately and stressing
that the interrelationships of these problems must be exercised: state liability in
damages is investigated as integral concept, which comprises not only applica-
tion of state liability in damages is national courts, but interpretation of the
content of elements of the breach of EU law, conditions for liability, principles
of effectiveness and equivalence. The relationship between state liability in
damages with state liability to the European Union, direct effect of EU law,
state responsibility for internationally wrongful acts and EU non-contractual
liability is examined with the help of this method as well.

Teleological method is used for disclosure of the aim the Court had for
the formulation of conditions for liability, what the real content of these condi-
tions for liability is, how these conditions for liability should be applied in na-
tional courts, how elements of the breach of international obligations of the
state could be useful for the analysis of the elements of the breach of EU law,
how the practice of the Court in EU non-contractual liability cases influences
the interpretation and application of state liability in damages. This method also
helped to analyse decisions of the Court, international courts, selected member
states courts and Lithuanian courts, EU, international and national legal norms,
disclose their real meaning.

Comparative method is applied for the analysis of the relationship
between state liability in damages and state liability to the European Union,
direct effect of EU law, state responsibility for internationally wrongful acts
and EU non-contractual liability. This method was also useful for the
examination of the practice of selected member states courts and Lithuanian
courts.

Historical method is applied for the analysis of the development of state
liability in damages, the change of conditions for liability in the practice of the
Court. This method helped to reveal reasons, which determined the formulation
of conditions for liability as well.

Method of analysis of cases was applied in this study for examination of
the practice of the Court, international courts, French, United Kingdom, Ger-
man, Austrian and Lithuanian courts.

Linguistic method is important for the interpretation of the sources used
in this study (practice of courts, legal doctrine and legal norms) according to
the rules of grammar, syntax (the composition of cases), punctuation and other
language rules.

The method of collection and analysis of data helped to collect the rele-
vant literature with the help of library funds in Lithuania and foreign countries,
internet data bases and summarise it.
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CONCLUSSIONS AND SUGGESTIONS

Having summarised the results of the study, these conclusions can be
drawn:

1. The research showed that after the Court declared that the state had inf-
ringed its obligations stemming from the Treaty, the second condition for state
liability in damages should be met without any other measures of substantiation
— the breach would be considered as sufficiently serious per se. State liability in
damages should be considered as supplementary legal remedy in the national
court. Having stated that direct effect of EU law is not an effective remedy,
individual should be able to claim the recovery of damage from the state. In
such a case, individual should be dispensed from obligation to prove the first
condition for state liability in damages — that the EU legal norm breached was
intended to confer rights on individual.

2. The research showed that in case the international court declares that a
member state has infringed its obligations, stemming from international treaty,
which was concluded by the European Union and which therefore is an integral
part of EU law, individual, claiming compensation from the state, should not
have a duty to prove the second condition for liability — that the breach was
sufficiently serious. In case individual suffers damage from the common ac-
tions of the public authority of the state and institution of the EU, EU non-
contractual liability should be considered as supplementary remedy, which
could only be used after the national court has already resolved the question of
the recovery of damage from the state. Individual could not claim the same sum
of damage from the EU and the state — individual could not get unjust enrich-
ment. In case public authority of the state, when committing the breach, was
under control of the institution of the EU and therefore had no discretion (or
had only limited discretion) or did not know that EU legal act was enacted
unlawfully, state liability in damages should not arise — only EU non-
contractual should be applicable.

3. The research has showed that the elements of the breach of international
obligation of the state, as they are understood for the purpose of application of
state responsibility for internationally wrongful acts, can be helpful for stating
and defining the elements of the breach of EU law — to prove that actions of the
public authority can be attributable to the state under EU law and that the obli-
gation of the state, stemming from EU law, was breached. Individual is entitled
to compensation irrespective of what public authority (with particular exception
of acts of the judiciary) breached the obligation of the state, stemming from EU
law, and what obligation of the state was breached. The abovementioned ele-
ments of the breach of EU law should be applied as cumulative. Having proved

15



that both these elements are satisfied, the conditions for state liability in dama-
ges can be applied.

4. The research has showed that the first condition for state liability in da-
mages (legal norm of EU law breached was intended to confer rights on indivi-
dual) and the third condition for state liability in damages (direct causal link
between the breach and the damage suffered) do not restrict the right of indivi-
dual to claim compensation from the state. Requirement to prove the sufficient-
ly serious breach (the second condition for state liability in damages) restricts
the right of individual to claim compensation. Damage should be considered as
mandatory condition for state liability in damages as well, supposed that this
condition for liability does not restrict the right of individual to claim compen-
sation.

5. The principles of effectiveness and equivalence oblige national courts to
apply national legal norms in such a way these legal norms do not make it diffi-
cult or virtually impossible to obtain reparation from the state. National legal
norms should be equally applied in both situations — irrespectively of whether
the state has breached EU or national law. When dealing with cases of the re-
covery of damages from the state, which has infringed EU law, national courts
could also apply legal norms, which are more favourable for individual clai-
ming compensation, than these, which are applicable for the recovery of dama-
ge for the breaches of national law. The application of the principles of effecti-
veness and equivalence is sufficient and safeguards that individual would be
able to make use of his right to the recovery of damage.

6. The analysis of the practice of national courts of other chosen member
states — France, United Kingdom, Germany and Austria — has showed that the
principle issue is to safeguard that individual would be able to obtain reparation
from the state in case EU law is breached by any public authority (with a parti-
cular exception of the judiciary) by applying the second condition for liability —
sufficiently serious breach — flexibly. Taking into consideration the fact that
Lithuanian courts have just started to form the practice in the cases of state
liability in damages for the breach of EU law and seeking to guarantee that
individual could properly make use of his right to receive compensation: firstly,
Lithuanian courts competent to deal with these cases should be appointed; se-
condly, it has to be secured that conditions for liability, established by the Court
(considering that damage is a mandatory condition for liability as well) should
be applied flexibly; thirdly, national substantive and procedural legal norms
should be applied taking into consideration the principles of effectiveness and
equivalence.

Taken into consideration the abovementioned conclusions, these sugges-
tions for Lithuanian courts can be proposed:
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1. If the Court has previously stated that Lithuania had breached its obliga-
tions, stemming from the Treaty, individual should be dispensed from obliga-
tion to prove that the breach of EU law was sufficiently serious. If it is estab-
lished that the legal norm of EU law breached is directly effective, individual
would be able to claim compensation from Lithuania in case he has previously
made use of direct effect of such a norm. In case the legal norm of EU law
breached is directly effective, individual would not have to prove that this legal
norm intended to confer him a right. In case the legal norm of EU law breached
is not directly effective, individual should be able to make use of his right to
claim compensation at once.

2. If the international court previously declared that Lithuania had infrin-
ged its obligations, stemming from international treaty, which was concluded
by the European Union and which therefore is the integral part of the EU law,
individual should be dispensed of obligation to prove that the breach was suffi-
ciently serious. If it is established that individual has suffered damage from the
common actions of the public authorities of Lithuania and the institutions of the
EU, firstly, it should be assessed, whether public authority of Lithuania could
act without any restraint, if it was controlled by institution of the EU, whether it
had information that the legal act of the EU was adopted illegaly. In case it is
established that public authority of Lithuania could not act freely, was control-
led by the institution of the EU or did not have information that the legal act of
the EU was adopted illegally, liability of Lithuania in damages should not be
applicable. Having found out that Lithuania is also liable in damages, it should
be very carefully assessed, what particular actions of the public authority of
Lithuania have caused damage to individual and only after that solve the
question of the recovery of damages from the state of Lithuania.

3. When dealing with the cases of state liability in damages, account must
be taken to the fact that the breach of EU law is a complex category, consisting
of two elements: actions of the state under EU law and breach of the state’s
obligation, stemming from EU law. When interpreting the first element, it
should be taken into consideration that only actions of public authorities could
be considered as actions of the state. The concept ,,public authority®, used in
the practice of the Court, should be interpreted broadly and comprise not only
public authorities as they are understood according to article 6.271 of the Civil
Code of the Republic of Lithuania, but the courts of last instance as well. In
case it is not clear, whether a particular subject could be considered as public
authority, it should be defined according to functional and regulatory criteria. It
should also be safeguarded that individual could receive compensation irrespec-
tively of what obligation of the state of Lithuania, stemming from EU law, was
breached. Having stated that both elements of the breach are satisfied, it would
be possible to apply the conditions for liability.
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4. When dealing with the cases of state liability in damages, the conditions
for liability established in the practice of the Court should be applied. Firstly,
the legal norm of EU law breached was intended to confer rights on individual.
Secondly, the breach is sufficiently serious. Thirdly, there is a direct causal link
between the breach and the damage. Fourthly, individual has incurred particular
damage. When assessing the first condition for liability, the content of the legal
norm of EU should be interpreted. When assessing the second condition for
liability, it should be purposeful to uphold the view, that in case public authori-
ty of Lithuania (except the court of last instance), which committed the breach
of EU law, enjoyed a limited margin of discretion or enjoyed no discretion at
all, the breach should be considered as sufficiently serious per se. If the public
authority of Lithuania (except the court of last instance), which committed the
breach of EU law, enjoyed a wide margin of discretion, the other criteria de-
termining sufficiently serious breach should have to be taken into considera-
tion. If EU law is breached by the court of last instance, the abovementioned
criterion of the margin of discretion is not applicable. The most important crite-
ria applicable in case EU law is breached by the court of last instance is
whether the error of law was excusable or inexcusable, the clarity and precision
of the rule breached, it should also be possible to take into consideration,
whether the court of last instance did not comply with the duty imposed on it by
the part 3 of article 267 of the Treaty. All criteria determining sufficiently se-
rious breach, with the exception of the margin of discretion enjoyed by the
public authority of Lithuania, should be applied alternatively; it could also be
possible to pay regard to other criteria than those formulated by the Court, for
instance, the decision of the Court enacted according to article 260 of the Trea-
ty, is not followed, the application of particular legal norm by public authorities
of other member states is not taken into consideration, the position of EU insti-
tutions is not taken into account, etc. As the third condition for liability is only
rarely interpreted by the Court, direct causal link between the breach and the
damage should be also assessed according to the norms of Lithuanian legal
acts, which could not contradict the principles of effectiveness and equivalence.
Assessing the fourth condition for liability — damage incurred by individual, the
content of this condition for liability should be determined, taking into conside-
ration the clarifications of the Court, according to the norms of Lithuanian legal
acts, which could not contradict the principles of effectiveness and equivalence.

5. When dealing with the cases of state liability in damages, legal norms of
the Civil Code of the Republic of Lithuania, regulating the amount, sort of da-
mage, limitation periods, legal norms of the Code of the Civil Procedure and
the Law on Proceeding of Administrative Cases of the Republic of Lithuania,
regulating the rules of evidence should be applied. These legal norms should
not contradict the principles of effectiveness and equivalence. The limitation
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period of three years, established in part 8 of article 1.125 of the Civil Code of
the Republic of Lithuania should be applicable to these cases. The state of
Lithuania should be considered as proper defendant in such cases, it should be
represented by the public authority, which caused damage to individual.

6. If Supreme Administrative Court of Lithuania breaches EU law, such
cases should be dealt with by common competence — district — courts. District
courts should hear these cases as first instance courts according to the Code of
the Civil Procedure of the Republic of Lithuania. If EU law is breached by
common competence last instance courts or other public authorities, these cases
should be dealt with by administrative district courts according to the Law on
Proceeding of Administrative Cases of the Republic of Lithuania. Administra-
tive district courts should hear these cases as first instance courts. Both deci-
sions of district courts and administrative district courts in such cases could be
appealed against as ordinarily.

According to the abovementioned conclusions, these main amendments of
legal acts are suggested:

1. In order to implement the duty of a state to appoint national courts com-
petent to hear claims of the recovery of damage in case EU law is breached,
articles 15 and 18 of the Law on Proceeding of Administrative Cases of the
Republic of Lithuania should be supplemented:

1.1. To supplement part 1 of article 15 with subsections 14 and 15, indica-
ting:

»14) for the recovery of damage made in case European Union law is
infringed by public authorities as they are understood in article 6.271 of
the Civil Code of the Republic of Lithuania;

15) for the recovery of damage made in case European Union law is
infringed by the common competence last instance courts.“

1.2. To supplement part 2 of article 18 with subsections 10 and 11, indica-
ting:

»10) for the recovery of damage made in case European Union law is
infringed by public authorities as they are understood in article 6.271 of
the Civil Code of the Republic of Lithuania;

11) for the recovery of damage made in case European Union law is
infringed by the common competence last instance courts.”

2. Seeking to implement the duty imposed by the Court on a state to ap-
point courts, competent to hear claims of the recovery of damage made in case
EU law is infringed, article 27 of the Code of the the Civil Procedure of the
Republic of Lithuania should be supplemented with new subsection 9 (former
subsection 9 should have to be considered as subsection 10), indicating:

»9) for the recovery of damage made in case European Union law is
infringed by the Lithuanian supreme administrative court.“
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Agné Vaitkeviciaté

VALSTYBIU NARIU ATSAKOMYBE UZ ZALA PAZEIDUS
EUROPOS SAJUNGOS TEISE

Santrauka

Problematika ir darbo aktualumas

Kiekviena Europos Sajungos valstybé naré, prisiimdama pareigas pagal
Sutartj dél Europos Sajungos veikimo (toliau — Sutartis)', privalo laikytis ne tik
pirmingés, bet ir antrinés ES teisés nuostaty. Praktikoje dazna situacija, kai vals-
tybé naré pazeidzia ES teis¢ — nesilaiko Sutarties, reglamento, nejgyvendina
direktyvos, pavéluotai ar netinkamai jg jgyvendina, kitaip pazeidzia ES teisg.
Atsizvelgiant ] tai, gali kilti ne tik vienos valstybés narés atsakomybé kitoms
valstybéms naréms ir paciai ES (toliau — valstybés atsakomybé Europos Sajun-
gai), bet taip pat ir valstybés narés atsakomybé asmeniui atlyginti dél tokio ES
teisés pazeidimo patirtg zala.

Valstybiy nariy atsakomybé uz zalg pazeidus ES teis¢ (toliau — valstybés
atsakomybé uz zalg) Sutartyje nereglamentuota. Galimybe taikyti Sig atsako-
mybés rii§] nustaté Europos Sgjungos Teisingumo Teismas (toliau — Teismas)
savo praktikoje pazymédamas, jog valstybé naré, pazeidusi ES teise ir taip pa-
dariusi zalos asmeniui, turi pareiga atlyginti §ig Zalg vadovaudamasi nacionali-
nés teisés normomis. Teismui suformulavus valstybés atsakomybés uz Zzala
salygas (toliau — atsakomybés salygos) atsirado bendri reikalavimai, kuriy nuo
Siol nacionaliniai teismai turéjo laikytis. Nepaisant to, nacionaliniai teismai
susidiiré su problema, kaip Sias salygas reikéty aiskinti ir taikyti praktikoje.
Ypatingai daug problemy praktikoje kélé ir vis dar kelia antroji atsakomybés
salyga — pazeidimo pakankamas akivaizdumas — kadangi ja asmeniui jrodyti
labai sunku. Nacionaliniams teismams taikant atsakomybés salygas taip, kaip
jos aiskinamos Teismo praktikoje, sudaromas pagrindas valstybei i§vengti atsa-
komybés ir riboti asmens teis¢ j Zalos atlyginima.

Valstybés atsakomybé uz Zalg — sudétiné sagvoka, apimanti ne tik atsako-
mybés salygy aiskinima ir taikyma nacionaliniuose teismuose. Taikant $ig atsa-
komybés rusj, taip pat bitina nustatyti, kas turi teis¢ j Zalos atlyginima, kokie
yra ES teisés pazeidimo elementai, kaip taikyti efektyvumo ir veiksmingumo
principus. Tai salygoja daugelj kity teoriniy ir praktiniy problemy, kurias biitina

......

! Konsoliduota Sutartis dél Europos Sajungos veikimo. Europos Sgjungos oficialusis leidinys,
C 2008, Nr. 115-1.
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Pazymétina, kad valstybés atsakomybei uz zala jtakos turi ir valstybés at-
sakomybé Europos Sajungai, ES teisés tiesioginis veikimas, valstybés atsako-
mybé uz tarptautinés teisés pazeidimus, ES deliktiné atsakomybé, kuri taikoma
tuo atveju, jei zalos asmeniui pazeisdamos ES teis¢ padaro ES institucijos. Nag-
rinéjant valstybés atsakomybés uz Zalg ir valstybés atsakomybés Europos Sa-
jungai santykij, gali kilti problemy nustatant, kaip asmuo, reikalaujantis zalos
atlyginimo teisme, gali pasinaudoti Teismo sprendimu, konstatuojanciu, kad
valstybé naré nevykdé pareigy, kylanciy i§ Sutarties. Dar vienas aktualus ir
probleminis aspektas — kaip asmuo, reikalaujantis zalos i§ valstybés atlyginimo,
gali pasinaudoti ES teisés tiesioginiu veikimu, ar valstybés atsakomybé¢ uz zala
yra alternatyvi, ar papildoma asmens teisiy gynybos priemoné nacionaliniame
teisme. Ne maziau probleminis ir valstybés atsakomybés uz zalg rySys su vals-
tybés atsakomybe uz tarptautinés teisés pazeidimus, kurj pabrézé Teismas savo
praktikoje, taciau kuris kol kas néra visai aiskus.

Aktualts ir kiti praktikoje problemy galintys sukelti klausimai — atvejai,
kuomet galima taikyti tick valstybés atsakomybe uz zala, tick valstybés atsa-
komybe uz tarptautinés teisés pazeidimus, situacijos, kuomet zalos asmuo pati-
ria dél bendry valstybés narés ir ES institucijos veiksmy.

Kity pasirinkty bendrosios ir kontinentinés teisés tradicijos valstybiy nariy,
tokiy kaip Pranciizija, Jungtiné Karalysté, Vokietija ir Austrija, teismy praktika
patvirtina, kad valstybés atsakomybés uz zalg taikymas gali sukelti praktiniy
problemy asmeniui pasinaudoti teise j zalos atlyginimg. Atsizvelgiant | tai,
darbe analizuojama problematika labai aktuali Lietuvos teismams, kurie tik
pradéjo formuoti praktika valstybés atsakomybés uz zala bylose. Todél biitina
nustatyti, kokie Lietuvos teismai galéty nagrinéti Sias bylas, kaip Lietuvos tei-
smai turéty taikyti Teismo suformuluotas atsakomybés salygas, vertinti nacio-
nalinés teisés normy atitiktj efektyvumo ir veiksmingumo principams.

Atsizvelgiant | tai, kas pirmiau i§déstyta, darytina i$vada, jog Siame darbe
atlickamas tyrimas sprendzia daugelj problemy, kurios yra neabejotinai aktua-
lios.

Tyrimo objektas

Sio darbo tyrimo objektas — valstybés atsakomybeé uz Zalg.

Pazymétina, kad valstybés atsakomybé Europos Sgjungai, ES teisés tiesio-
ginis veikimas, valstybés atsakomybé uz tarptautinés teisés pazeidimus ir ES
deliktiné atsakomybé Siame darbe tiriami tiek, kiek batina atskleisti jy santykj
su valstybés atsakomybe uz zalg. Valstybés atsakomybé pagal Europos zmo-
gaus teisiy ir pagrindiniy laisviy apsaugos konvencijg, kaip specifiné valstybés
atsakomybés riisis, Siame darbe néra nagrinéjama.

Atsizvelgiant | nacionaliniy konstituciniy teismy vietg valstybés institucijy
sistemoje ir jy atlieckamy funkcijy specifika, Siame darbe néra analizuojama, ar
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valstybés atsakomybé uz zala taip pat galéty biti taikoma tuo atveju, jei Zalos
asmuo patirty dél konstitucinio teismo veiksmy.

Atkreiptinas démesys ] tai, kad Siuo darbu néra siekiama atlikti i§samios
valstybés atsakomybés uz zalg taikymo visy ES valstybiy nariy nacionaliniuose
teismuose analizés. Todél apsiribojama pasirinkty kontinentinés ir bendrosios
teisés tradicijos valstybiy nariy, tokiy kaip Pranciizijos, Jungtinés Karalystes,
Vokietijos ir Austrijos, nacionaliniy teismy praktikos tyrimu. Minéty valstybiy
nariy nacionalinés teisés aktai analizuojami tiek, kiek biitina i§samiam ir visa-
pusiskam darbo objekto atskleidimui.

Valstybés atsakomybé uz zalg taikant Lietuvos Respublikos civilinio ko-
dekso® 6.271 ir 6.272 straipsnius, iame darbe analizuojama tiek, kiek biitina
iSsamiam ir visapusiSkam darbo objekto i§tyrimui.

Pazymétina, jog nuo 2009 m. gruodzio 1 d. jsigaliojo Lisabonos sutartis,
kei¢ianti Europos Sajungos sutartj ir Europos Bendrijos steigimo sutartj’.
Konkretlis Lisabonos sutarties pakeitimai svarbiis ir §iame darbe nagringja-
miems klausimams. Panaikinus trijy rams¢iy sistema, treciasis ramstis (Polici-
jos ir teismy bendradarbiavimas baudziamosiose bylose) perkeltas j Sutarties
veikimo sfera. Atsizvelgiant j tai, dabar Sio ramscio klausimai reguliuojami
pagal tas pacias nuostatas, kurios anks¢iau buvo ir po Lisabonos sutarties jsiga-
liojimo yra taikomos visiems buvusio pirmojo ramscio klausimams. Taigi vals-
tybés atsakomybe¢ uz zala nuo $iol vienodomis salygomis bus galima taikyti
buvusiose treciojo ramscio srityse. Nors atskiro antrojo ramscio — Bendrosios
uzsienio ir saugumo politikos — po Lisabonos sutarties jsigaliojimo nebebus, jo
specifika isliko, minéta ES politikos sritis ir toliau reguliuojama Lisabonos
sutartimi pakeistos ES sutarties nuostatomis: skiriasi ES institucijy galios prii-
mant teisés aktus, néra priimami jstatymo galig turintys teisés aktai. Dél Siy
priezaséiy ES sutarties nuostatos, ypac, kiek jos susijusios su Bendraja uzsienio
ir saugumo politika, Siame darbe néra analizuojamos.

Darbo tikslas

Sio darbo tikslas — i§samiai ir visapusiskai i$nagrinéti valstybés atsakomy-
be uz zala, atskleisti teorines ir praktines jos taikymo problemas, ir nustatyti, ar
asmens teisé i Zalos atlyginimg i$ valstybés, pazeidusios ES teise, néra riboja-
ma.

2 Lietuvos Respublikos civilinis kodeksas. Valstybés Zinios. 2000, Nr. 74-2262; Nr. 77; Nr.
80; Nr. 82.

? Lisabonos sutartis, i§ dalies kei¢ianti Europos Sajungos sutartj ir Europos Bendrijos steigi-
mo sutartj, pasiraSyta Lisabonoje 2007 m. gruodzio 13 d. Europos Sgjungos oficialusis leidinys C
2007, Nr. 306-1.
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Darbo uZdaviniai:

1) Apibrézti, kaip reikéty suprasti sgvoka ,,asmuo‘ sprendziant zalos i
valstybés atlyginimo klausima, pateikti valstybés atsakomybés ES teis¢je sam-
prata, iSanalizuoti, koks valstybés atsakomybés uz Zalg santykis su valstybés
atsakomybe Europos Sajungai ir ES teisés tiesioginiu veikimu.

2) Atskleisti valstybés atsakomybés uz zalg santykj su valstybés atsako-
mybe uZ tarptautinés teisés pazeidimus ir ES deliktine atsakomybe.

3) Kompleksiskai nagrinéjant ES teisés pazeidima, istirti ES teisés pazei-
dimo elementus, kurie padéty nustatyti ES teisés pazeidimo turinj, ir konstatuo-
ti, dél kokiy valstybés institucijy veiksmy asmuo patyré Zalos, kokia valstybés
pareiga, kylanti i$ ES teisés, buvo pazeista.

4) I$nagrinéti Teismo nustatyty valstybés atsakomybés uz zala salygy turi-
nj siekiant i$siaiSkinti, ar jos neriboja asmens teisés j zalos atlyginima.

5) ISanalizuoti, kaip valstybés atsakomybé uz Zalg turi biiti taikoma nacio-
naliniuose teismuose, nustatyti, ar efektyvumo ir veiksmingumo principai uz-
tikrina, kad asmuo galés pasinaudoti teise j Zalos atlyginima.

6) Istirti, kaip valstybés atsakomybé uz zalg taikoma Pranctzijoje, Jungti-
néje Karalystéje, Vokietijoje ir Austrijoje, nustatyti pagrindines problemas, su
kuriomis gali susidurti asmuo, reikalaujantis zalos i$ valstybés atlyginimo.

7) Istirti, kaip valstybés atsakomybé uz zala taikoma Lietuvoje, kokie tei-
smai turéty nagrinéti valstybés atsakomybés uz zala bylas, pateikti pasitilymus
istatymy leidéjui, kokie galiojantys teisés aktai Siuo tikslu turéty biiti pakeisti,
pateikti pasitilymus Lietuvos teismams, kaip reikéty taikyti Teismo suformu-
luotas atsakomybés salygas, kad asmens teisé j zalos atlyginima nebiity riboja-
ma, i$skirti pagrindines nacionalinés materialinés ir proceso teisés normas,
kurios taikomos nagringjant tokias bylas dél Zzalos atlyginimo.

Darbo mokslinis naujumas ir praktiné reik§mé

Darbe nagrinéjama problematika aktuali tiek moksliniu, tiek praktiniu po-
ziuriu.

Pazymétina, kad uzsienio teisés autoriai valstybés atsakomybei uz zalg
skiria nemazai démesio, taciau paprastai apsiriboja tik atskiry Sios atsakomybés
rusies aspekty, nesusiejant jy i visumg, analize, valstybés atsakomybé uz zalg
nenagrinéjama kompleksiskai. Tai leidzia daryti iSvada, kad valstybés atsako-
mybés uz zalg teorinés ir praktinés problemos uzsienio teisés doktrinoje néra
pakankamai identifikuotos, todél Sios srities tyrimai yra svarbis.

Valstybés atsakomybé uz zalg Lietuvos moksle kol kas analizuojama labai
siaurai ir yra susijusi tik su valstybés atsakomybés uz zalg dél galutinés instan-
cijos teismy veiksmy problematika. Todél néra nustatytos su valstybés atsako-
mybés uz zalg aiskinimu ir taikymu susijusios problemos, néra aiskis jy spren-
dimo biidai. Zvelgiant i§ Lietuvos teisés mokslo pozicijy, $iame darbe pirma
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karta i$samiai ir kompleksiSkai nagrinéjama valstybés atsakomybé uz zala,
pateikiami pasiilymai, kaip Lietuvos teismai turéty spresti valstybés atsakomy-
bés uz Zalg bylas, kokie galiojantys teisés aktai Siuo tikslu turéty biiti pakeisti.

Sis darbas naujas tuo, jog jame pirma karta i$samiai ir sistemiskai apta-
riami tokie valstybés atsakomybés uz zalg klausimai: apibréziama, kas turi teis¢
] zalos i§ valstybes atlyginima, kokia valstybés atsakomybés ES teis¢je sampra-
ta, koks valstybés atsakomybés uz zala santykis su valstybés atsakomybe Euro-
pos Sajungai, ES teisés tiesioginiu veikimu, valstybés atsakomybe uz tarptauti-
nés teisés pazeidimus ir ES deliktine atsakomybe, kompleksiSkai nagrinéjamas
ES teisés pazeidimas, iSskiriami jo elementai, analizuojamas valstybés atsako-
mybés uz zalg salygy turinys, tiriama, kaip valstybés atsakomybé uz zalg turi
biiti taikoma nacionaliniuose teismuose, koks yra efektyvumo ir veiksmingumo
principy turinys, nagrinéjama, kaip valstybés atsakomybé uz Zzalg taikoma
Prancuzijoje, Jungtingje Karalystéje, Vokietijoje ir Austrijoje, tiriama, kaip
valstybés atsakomybés uz zalg klausimai sprendziami Lietuvoje, analizuojama,
kokie Lietuvos teismai turéty nagrinéti Sias bylas, pateikiami pasitlymai jsta-
tymy leidéjui, kokie galiojantys teisés aktai Siuo tikslu turi buti pakeisti, patei-
kiami pasiiilymai Lietuvos teismams, kaip reikeéty taikyti Teismo suformuluotas
atsakomybés salygas, iSskiriamos pagrindinés nacionalinés materialinés ir pro-
ceso teisés normas, kurios turi neprieStarauti efektyvumo ir veiksmingumo
principams, taikytinos nagrinéjant tokias bylas dél zalos atlyginimo.

Darbas taip pat gali biiti naudingas teisés kiiréjams ir taikytojams, moksli-
ninkams, ketinantiems giliau tyrinéti atskirus valstybés atsakomybés uz zala
teorinius ir praktinius aspektus.

Darbo ginamieji teiginiai

1. Teismo sprendimas, kuriuo konstatuojama, jog valstybé naré pazeidé
pareigas, kylancias i$ Sutarties, ir tiesiogiai veikianti ES teisés norma gali padé-
ti asmeniui pasinaudoti teise  Zalos atlyginima nacionaliniame teisme,

2. Tarptautinio teismo sprendimas, konstatuojantis, jog valstybé pazeidé
pareiga, kylancia i$ tarptautinés sutarties, kuriag sudaré Europos Sajunga ir kuri
dél to yra ES teisinés sistemos sudétine dalimi, gali padéti asmeniui pasinaudoti
teise | zalos atlyginimag nacionaliniame teisme. Jei Zalos asmuo patirty dél ben-
dry valstybés narés ir ES institucijos veiksmy, ES deliktiné atsakomybé turéty
biiti laikoma papildoma asmens teisiy gynybos priemoné, kuria asmuo galéty
pasinaudoti tada, jei nacionalinis teismas iSsprendé zalos i§ valstybés, pazeidu-
sios ES teise, atlyginimo klausima.

3. ES teisés pazeidimas — sudétiné sgvoka, kurig sudaro du elementai:
valstybés institucijos veiksmus galima laikyti valstybés veiksmais pagal ES
teise, ir pareigos, kylancios i§ ES teisés, pazeidimas. Nustacius, jog tenkinami
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abu ES teisés pazeidimo elementai, galima taikyti valstybés atsakomybés uz
zala salygas.

4. Reikalavimas jrodyti pakankamai akivaizdy ES teisés pazeidimg riboja
asmens teis¢ j Zalos atlyginima.

5. Nacionaliniai teismai, nagrinédami valstybés atsakomybés uz Zalg by-
las, néra visai nepriklausomi. Jie turi atsizvelgti j efektyvumo ir veiksmingumo
principus, kuriy taikymas nacionaliniuose teismuose yra pakankamas ir uztikri-
na, kad asmuo galés pasinaudoti teise j zalos atlyginima.

6. Siekiant uztikrinti, kad asmuo galéty tinkamai pasinaudoti teise j zalos
atlyginima, biitina paskirti teismus, kurie nagrinéty bylas dél zalos i§ Lietuvos
valstybés, pazeidusios ES teise, atlyginimo, uztikrinti, kad valstybés atsakomy-
bés uz zalg salygos, nustatytos Teismo praktikoje (zalg taip pat laikant privalo-
ma atsakomybés salyga), biity taikomos lanksciai.

Tyrimo S$altiniai ir jy apZvalga

Darbo tyrimo Saltiniai gali buti suskirstyti j tokias grupes: Teismo prakti-
ka, Lietuvos, kity pasirinkty valstybiy nariy teismy praktika, tarptautiniy teismy
praktika, ES teisés, tarptautinés teisés ir nacionalinés teisés aktai, teisés doktri-
na.

Pagrindinis Sio darbo tyrimo Saltinis — Teismo praktika, kuria remtasi vi-
sose darbo dalyse. Teismo praktika buvo pagrindinis Saltinis nagrinéjant vals-
tybés atsakomybés ES teisé¢je sampratg, valstybés atsakomybés uz zalg santykj
su valstybés atsakomybe Europos Sajungai, ES deliktine atsakomybe, valstybés
atsakomybe uZz tarptautinés teisés pazeidimus, ES teisés pazeidimo elementus,
valstybés atsakomybés uz zalg sglygas, efektyvumo ir veiksmingumo principus.
Visame darbe daug démesio skiriama ir uzsienio teisés doktrinai, kurioje anali-
zuojami jvairlis valstybés atsakomybés uz zala aspektai. Atskirose Sio darbo
dalyse remiamasi ir kitomis tyrimo S$altiniy grupémis: analizuojant valstybés
atsakomybés uz zala santykj su valstybés atsakomybe uZ tarptautinés teisés
pazeidimus — Jungtiniy Tauty Tarptautinés teisés komisijos parengtu Valstybiy
atsakomybés straipsniy projektu (toliau — Straipsniy projektas)*, tarptautiniy
teismy praktika, nagrinéjant valstybés atsakomybe kitose pasirinktose valstybé-
se narése ir Lietuvoje — nacionalinés teisés normomis ir teismy praktika, uzsie-
nio ir Lietuvos teisés doktrina.

Pazymétina, jog Lietuvos teisés moksle valstybés atsakomybé uz zalg ana-
lizuojama labai siaurai, triiksta moksliniy tyrimy Sioje srityje. Kai kurie nagri-
néjamos temos aspektai paminéti S. Selelionytés-Drukteinienés disertacijoje
,»Valstybés deliktinés atsakomybés raidos tendencijos®, iSskirti V. Mizaro, V.

* Draft articles on responsibility of states for internationally wrongful acts, with commentar-
ies. [interaktyvus]. [ziGréta 2009-03-25].
http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf.
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Valaniaus, R. Valutytés, M. Seskauskio straipsniuose. Valstybés atsakomybeés
uZ tarptautinés teisés pazeidimus problematika analizuojama knygose ,, Tarptau-
tiné teisé” (V. Vadapalas), ,,Atsakomybés tarptautinéje teiséje problemos® (P.
Kiris), ta¢iau jose nenagrinéjamas valstybés atsakomybés uz tarptautinés teisés
pazeidimus santykis su valstybés atsakomybe uz zalg.

Uzsienio teisés doktrinoje atskiriems valstybés atsakomybés uz zalg klau-
simams skiriama nemazai démesio. Vis délto iSsamaus ir kompleksinio moksli-
nio tyrimo nagriné¢jama tema néra, paprastai apsiribojama moksliniais straips-
niais. Todé¢l didzioji dalis tyrimy Sioje srityje atlikti fragmentiskai. Teisés dokt-
rinoje néra analizuojama asmens, turincio teis¢ i zalos atlyginima sgvoka, vals-
tybés atsakomybés ES teis¢je samprata. Nagrinédami valstybés atsakomybe
Europos Sajungai, teisés autoriai (pavyzdziui, J. Ibanez, K. Lenaerts, D. Arts, 1.
Maselis, A. Wenneras, T. C. Hartley) daugiausia démesio skiria Sios atsakomy-
bés risies taikymui, o ne valstybés atsakomybés uz zalg ir valstybés atsakomy-
bés Europos Sajungai tarpusavio santykio analizei. Nors teisés doktrinoje ES
teisés tiesioginiam veikimui skiriama daug démesio, taciau tik kai kurie uzsie-
nio autoriai (pavyzdziui, S. Prechal) pamini, koks yra valstybés atsakomybés uz
zalg ir ES teisés tiesioginio veikimo santykis.

Valstybés atsakomybés uz tarptautinés teisés pazeidimus problematikg ty-
ré daugelis uzsienio teisininky. Darbe buvo remtasi D. J. Harris, A. Gattini, M.
Dixon, J. Crawford, 1. Brownlie, K. Zemanek, M. Bedjaoui, R. Wolfrum, S.
Thompsen, B. Simma darbais. Visi i§vardinti teisés autoriai i§samiai nagrinéja
tik valstybés atsakomybe uz tarptautinés teisés pazeidimus, todél valstybés
atsakomybés uz zala ir valstybés atsakomybés uz tarptautinés teisés pazeidimus
rySys néra iSskirtas. Kai kuriuos valstybés atsakomybés uz zalg ir valstybés
atsakomybés uz tarptautinés teisés pazeidimus tarpusavio santykio aspektus
i8skiria G. Conway, P. Gasparon, taciau ir §iy autoriy analizé néra i$sami, triiks-
ta detalesnio mokslinio tyrimo. Didzioji dalis uzsienio teisés autoriy (pavyz-
dziui, C. B. Moniz, Ch. Hilson, K. ir V. van Themaat, T. Tridimas, P. Craig ir
G. de Burca), kurie tiria ES delikting atsakomybe, nagrinéja $ig atsakomybés
ris] neanalizuodami valstybés atsakomybés uz zala ir ES deliktinés atsakomy-
bés tarpusavio santykio arba iSskiria tik pagrindinius valstybés atsakomybés uz
zala ir ES deliktinés atsakomybés skirtumus ir panaSumus.

Didelio démesio teisés doktrinoje pastaruoju metu sulaukia valstybés atsa-
komybés uz zalg dél galutinés instancijos teismy veiksmy problematika, kurig
analizuoja tokie autoriai kaip Ch. Timmermans, C. D. Classen, G. Anagnosta-
ras, J. Pfander, M. Breuer, P. Wattel, B. Beutler, J. Komarek, M. Ruffert. Kokie
yra valstybés atsakomybés uz zalg dél kity valstybés institucijy veiksmy ypa-
tumai teisés doktrinoje beveik netiriama. Pazymétina, jog pareigy, kylanéiy i$
ES teisés, pazeidimai analizuojami siaurai paprastai apsiribojant tik direktyvy
nejgyvendinimu ir netinkamu (pavéluotu) jgyvendinimu.
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Nemazai démesio uZsienio teisés autoriai (pavyzdziui, P. Oliver, Ch. Hil-
son, F. Smith, L. Woods, T. Tridimas, W. van Gerven, A. Barav, G. Betlem, R.
Rebhahn, H. Toner, G. Anagnostaras) skiria valstybés atsakomybés uz Zalg
salygoms, taciau truksta iSsamumo ir nuoseklumo. UZsienio teisés autoriai pa-
prastai nagrinéja tik kurig nors vieng atsakomybés salyga netirdami jos komp-
leksiskai kity atsakomybés salygy kontekste.

Pazymétina, kad uzsienio teisininkai (pavyzdziui, C. Kilpatrick, M. Dou-
gan, A. Ward, F. Becker, A. Accetto) paprastai analizuoja, kaip asmens teisés
turi biiti ginamos nacionaliniuose teismuose, taciau iSsamiau nenagrinéja, kaip
asmuo gali pasinaudoti teise | zalos atlyginima valstybei pazeidus ES teise.
Tyrimo, kaip reikéty aiskinti efektyvumo ir veiksmingumo principus valstybés
atsakomybés uz zala bylose, taip pat triksta. Valstybés atsakomybés uz zalg
taikymas pasirinkty valstybiy nariy nacionaliniuose teismuose analizuojamas
epizodiskai daugiausia démesio skiriant valstybés atsakomybei uz nacionalinés
teisés pazeidimus.

Tyrimo rezultaty aprobavimas
Pagrindiniai tyrimo rezultatai paskelbti Mykolo Romerio universiteto
mokslo darby zurnaluose Jurisprudencija ir Socialiniy moksly studijos: Agné

e

padarytos valstybei narei pazeidus Europos Bendrijos teise, atlyginimas priva-
¢iam asmeniui* (Socialiniy moksly studijos). Darbas svarstytas Mykolo Rome-
rio universiteto Teisés fakulteto Europos Sajungos teisés katedroje.

Autoré keitési savo ziniomis moksliniy tyrimy srityje ir jas gilino 2007 m.
kovo 5 d.— kovo 31 d. stazuotés Kylio Kristiano-Albrechto universitete (Vokie-
tija) metu. Atlikty tyrimy rezultatai pristatyti 2008 m. rugpjucio 24-30 d. daly-
vaujant mokslinéje konferencijoje Freiburge (Vokietija) Europos Sgjungos
jtaka demokratijos stiprinimui Ryty Europoje, kurioje autoré skaité pranesima
angly kalba ,,Valstybiy nariy atsakomybés dél asmenims padarytos zalos, pa-
zeidus Europos Bendrijos teise, salygos®. Savo mokslinémis ziniomis autoré
taip pat keitési ir jas gilino 2009 m. kovo 2 d.—geguzés 31 d. studijy Vienos
universitete (Austrija) pagal Erasmus programa metu, kurias uzbaigus buvo
parengtas ir pristatytas mokslinis referatas angly kalba ,,Valstybiy nariy atsa-
komybés uz Europos Bendrijos teisés pazeidimus principas — teisinis pagrindas,
salygos ir naujausia Europos Teisingumo Teismo praktika“.
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Darbo struktiira

Darbas sudarytas i$ jvado, Sesiy daliy, iSvady ir pasitlymy, literatiiros sa-
raSo ir autorés moksliniy publikacijy saraSo.

Pirmojoje dalyje analizuojami bendrieji valstybés atsakomybés uz zalg
klausimai, kurie yra svarbiis tiriant kitose darbo dalyse nagrinéjamas proble-
mas. Apibréziama, kaip turéty biiti suprantamas asmuo, turintis teis¢ reikalauti
zalos atlyginimo i§ valstybés, pazeidusios ES teis¢. Nagrin¢jama valstybés
atsakomybés ES teis¢je samprata, nurodant, kad valstybés atsakomybé ES tei-
s¢je apima tiek valstybés atsakomybe uz zala, tiek valstybés atsakomybe Euro-
pos Sajungai. Atsizvelgiant i tai, analizuojamas valstybés atsakomybés uz zala
ir valstybés atsakomybés Europos Sajungai tarpusavio rySys, kuris yra svarbus
taikant valstybés atsakomybés uz Zalg salygas. Toliau atskleidziama valstybés
atsakomybés uz zalg kilmé, tiriamos pagrindinés priezastys, kurios paskatino
Teismg suformuluoti valstybés atsakomybe uz Zalg savo praktikoje. Galiausiai,
tiriamas valstybés atsakomybés uz zalg ir ES teisés tiesioginio veikimo santy-
kis, kuris padeda nustatyti, kaip taikomos valstybés atsakomybés uz zalg saly-
gos, jei ES teisés norma yra tiesiogiai veikianti, ar valstybés atsakomybé uz
zala gali buti laikoma alternatyvia asmens teisiy gynybos priemone.

Antrojoje dalyje nagrinéjamas valstybés atsakomybés uz zalg rysys su ki-
tomis atsakomybés rusimis — valstybés atsakomybe uz tarptautinés teisés pazei-
dimus ir ES deliktine atsakomybe. Nurodoma, jog valstybés tarptautinio jsipa-
reigojimo pazeidimo elementai, kaip jie suprantami taikant valstybés atsako-
mybe uz tarptautinés teisés pazeidimus, gali padéti nustatyti ir apibrézti ES
teisés pazeidimo elementus. Tiriama, kada gali bati taikoma tiek valstybés at-
sakomybé uz zala, tiek valstybés atsakomybé uz tarptautinés teisés pazeidimus,
kaip tokiu atveju reikéty jrodyti valstybés atsakomybés uz zalg salygas. At-
skleidziama, kokig jtaka valstybés atsakomybés uz zalg saglygoms turi Teismo
praktika ES deliktinés atsakomybés bylose. Nagrinéjama, kada asmuo gali pa-
tirti zalos dél bendry valstybés narés ir ES institucijos veiksmy, kuriais paZei-
dziama ES teisé, iSskiriamos pagrindinés problemos, su kuriomis Siais atvejais
gali biti susiduriama.

Treciojoje dalyje tiriami ES teisés pazeidimo elementai. ISskiriama, jog
ES teisés pazeidimas — tai sudétiné sgvoka, kurig sudaro du elementai: pirma,
valstybés veiksmai pagal ES teise ir, antra, pareigos, kylancios i§ ES teisés,
pazeidimas. Vadovaujantis tuo, toliau iSsamiai nagrinéjamas kiekvieno S$iy
elementy turinys. Pateikiama valstybés institucijos savoka, i§skiriami kriterijai,
kuriais remiantis apibréziama valstybés institucija. Analizuojama valstybés
atsakomybés uz zalg dél jstatymy leidziamosios ir vykdomosios valdZios
veiksmy problematika. Nagrinéjami valstybés atsakomybés uz Zalg dél galuti-
nés instancijos teismy veiksmy ypatumai. Tiriama, dél kokiy dar valstybés
institucijy veiksmy gali buti taikoma valstybés atsakomybé uz zalg. Tyrimas
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tesiamas nagrinéjant pareigos, kylancios i§ ES teisés, savoka, ir dazniausiai
pasitaikanciy pareigy, kylanciy i$ ES teisés, pazeidimy analize nurodant, kad
valstybés atsakomybé uz zalg gali biiti taikoma nepriklausomai nuo to, kokia
pareiga, kylanti i§ ES teisés, buvo pazeista.

Ketvirtoji dalis skirta valstybés atsakomybés uz zalg salygy turinio anali-
zei. Tiriama atsakomybeés salygy raida Teismo praktikoje, analizuojama, ar
Teismas turi uztikrinti tinkamg atsakomybés salygy aiskinimg. ISsamiai nagri-
néjamas atskiry atsakomybeés salygy turinys norint iSsiaiskinti, ar atsakomybés
salygos neriboja asmens teisés | zalos atlyginima nacionaliniame teisme.
Sprendziama, ar Teismo suformuluotos atsakomybés salygos laikytinos mini-
maliais bitinais reikalavimais tam, kad zala biity atlyginta.

Penktojoje dalyje analizuojamas valstybés atsakomybés uz zalg taikymas
nacionaliniuose teismuose siekiant iSsiaiSkinti, koks yra nacionaliniy teismy
vaidmuo atlyginant asmens patirta zala, kaip turi biiti apibrézti efektyvumo ir
veiksmingumo principai, kuriuos privalo taikyti nacionaliniai teismai nagriné-
dami valstybés atsakomybés uz zalg bylas. Nagriné¢jama, kokiomis nacionalinés
teisés normomis remdamiesi nacionaliniai teismai nagrinéja valstybés atsako-
mybés uz zalg bylas, kaip reikéty vertinti $iy normy atitiktj efektyvumo ir
veiksmingumo principams. Atskleidziama, ar, taikant efektyvumo ir veiksmin-
gumo principus, yra uztikrinama, kad zala asmeniui bus atlyginta.

Sestojoje dalyje nagrinéjama, kaip valstybés atsakomybé uz Zala taikoma
pasirinktose valstybése narése — Pranciizijoje, Jungtinéje Karalystéje, Vokieti-
joje ir Austrijoje, iSskiriama, su kokiomis pagrindinémis problemomis taikant
valstybés atsakomybe uz zalag asmuo gali susidurti $iy valstybiy nariy naciona-
linivose teismuose. Analizuojama, kaip valstybés atsakomybé uz Zalg turi biiti
taikoma Lietuvoje, jvardijami teismai, kurie turéty nagrinéti tokias bylas,
sprendziama, kaip Lietuvos teismuose reikéty taikyti Teismo nustatytas atsa-
komybés salygas, koks yra $iy atsakomybés salygy santykis su nacionalinéje
teis¢je jtvirtintomis valstybés atsakomybés salygomis, kurias reikia jrodyti
taikant Lietuvos Respublikos civilinio kodekso 6.271 ir 6.272 straipsnius, ko-
kios nacionalinés teisés normos, kurios turi nepriestarauti efektyvumo ir veiks-
mingumo principams, taikytinos Lietuvos teismams nagrinéjant valstybés atsa-
komybés uz zala pazeidus ES teise¢ bylas.

Darbo metodologija

Pagrindiniai darbe taikyti tyrimo metodai: loginis-analitinis, sisteminés
analizés; teleologinis, lyginamasis, istorinis, byly analizés, lingvistinis, duome-
ny rinkimo ir duomeny analizés.

Loginis-analitinis metodas. Loginis-analitinis metodas svarbus pateikiant
valstybés atsakomybés uz zZalg sgvoka, tiriant valstybés atsakomybes ES teiséje
sampratg, analizuojant, kokia jtaka taikant valstybés atsakomybe¢ uz zalg turi
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valstybés atsakomybé Europos Sajungai ir ES teisés tiesioginis veikimas, i$ski-
riant atvejus, kuomet gali biiti taikoma tiek valstybés atsakomybé uz Zala, tiek
valstybés atsakomybé uz tarptautinés teisés pazeidimus, nagrinéjant, kada zalos
asmuo gali patirti dél bendry valstybés narés ir ES institucijos veiksmy. Sis
metodas taip pat svarbus analizuojant ES teisés pazeidimo elementus, valstybés
atsakomybés uz zala salygy turinj, efektyvumo ir veiksmingumo principus.
Siuo metodu nagrinéjama ne tik Teismo, tarptautiniy teismy, pasirinkty valsty-
biy nariy ir Lietuvos teismy praktika, ES, tarptautinés ir nacionalinés teisés
aktai, bet ir teisés doktrina. Tiek minéty teismy praktika, tiek teisés akty nor-
mos, tiek teisés doktrinoje iSsakytos nuomonés vertinamos kritiSkai (joms prita-
riant ar nepritariant), pateikiant vienokj ar kitokj nagrinéjamos problemos
sprendimo biidg. Pacia bendriausia prasme $is metodas padéjo sudaryti darbo
struktiira, pateikti iSvadas ir pasitilymus.

Sisteminés analizés metodas padéjo suformuluoti tyrimo objekta, sujung-
ti atskiras darbo dalis j vientisg struktiirg. Siuo metodu analizuojamos proble-
mos, kuriy negalima istirti atskirai nuo kity, ir kuriy visapusiSskam ir i§samiam
nagrinéjimui buvo biitina tirti jy tarpusavio rySius: valstybés atsakomybé uz
zala nagrinéjama kaip kompleksiné savoka, kuri parodo ne tik tai, kaip atsako-
myb¢ yra taikoma nacionaliniuose teismuose, bet apima ir ES teisés pazeidimo
elementy, atsakomybés salygy, efektyvumo ir veiksmingumo principy turinio
aiskinima. Siuo metodu taip pat nagrinégjamas valstybés atsakomybés uz Zalg
santykis su valstybés atsakomybe Europos Sajungai, ES teisés tiesioginiu vei-
kimu, valstybés atsakomybe uz tarptautinés teisés pazeidimus, ES deliktine
atsakomybe.

Teleologinis metodas naudojamas siekiant iSsiaiskinti, kokio tikslo sieké
Teismas suformuluodamas valstybés atsakomybe uz Zzalg, koks yra tikrasis
atsakomybés salygy turinys, kaip Sias salygas reikéty aiskinti ir taikyti naciona-
liniuose teismuose, kaip valstybés tarptautinio jsipareigojimo pazeidimo ele-
mentai gali buti pritaikyti analizuojant ES teisés pazeidimo elementus, kaip
Teismo praktika ES deliktinés atsakomybés bylose jtakoja valstybés atsakomy-
bés uz zala aikinimg ir taikyma. Sis metodas taip pat padéjo i3analizuoti Tei-
smo, tarptautiniy teismy, pasirinkty valstybiy nariy ir Lietuvos teismy sprendi-
mus, ES, tarptautinés ir nacionalinés teisés normas, atskleisti minéty teismy
sprendimy ir teisés normy tikraja prasme.

Lyginamasis metodas naudojamas nagrinéjant valstybés atsakomybés uz
zalg ry§j su valstybés atsakomybe Europos Sajungai, ES teisés tiesioginiu vei-
kimu, valstybés atsakomybe uz tarptautinés teisés pazeidimus, ES deliktine
atsakomybe. Sis metodas taip pat pravert¢ analizuojant pasirinkty valstybiy
nariy ir Lietuvos teismy praktika.
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Istoriniu metodu nagriné¢jama valstybés atsakomybés uz Zalg raida, atsa-
komybés salygy kaita Teismo praktikoje. Sis metodas taip pat padéjo atskleisti
priezastis, lémusias valstybés atsakomybés uz zalg saglygy suformulavima.

Byly analizés metodas darbe naudotas nagrinéjant Teismo, tarptautiniy
teismy, Pranciizijos, Jungtinés Karalystés, Vokietijos, Austrijos ir Lietuvos
teismy praktika.

Lingyvistinis metodas svarbus aiskinant darbe naudojamy tyrimo Saltiniy
(teismy praktikos, teisés doktrinos ir teisés normy) turinj atsizvelgiant j grama-
tikos, sintaksés (sakiniy darybos), skyrybos ir kitas kalbos taisykles.

Duomeny rinkimo ir duomeny analizés metodas padéjo surinkti darbui
reikiamg literatiira naudojantis Lietuvos ir uzsienio valstybiy biblioteky fon-
dais, interneto duomeny bazémis, ja apibendrinti.
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ISVADOS IR PASIULYMAI
Apibendrinus atlikto tyrimo rezultatus, pateikiamos tokios iSvados:

1. Tyrimas parodé, jog Teismui pripazinus, kad valstybé naré pazeidé pa-
reiga, kylancia i§ Sutarties, asmuo neturéty pareigos jrodyti antrosios valstybés
atsakomybés uz zalg salygos — pazeidimo pakankamo akivaizdumo. Valstybés
atsakomybé uz zalg turéty bati laitkoma papildoma asmens teisiy gynybos prie-
mone nacionaliniame teisme. Pripazinus, jog ES teisés tiesioginis veikimas néra
efektyvi asmens teisiy gynybos priemoné, asmuo galéty kreiptis dél zalos i§
valstybés atlyginimo. Siuo atveju asmuo turéty biti atleidziamas nuo pareigos
jrodyti pirmaja valstybés atsakomybés uz zala salyga — tai, kad pazeista ES
teisés norma siekiama suteikti teises asmeniui.

2. Atlikus tyrimg paaiskéjo, kad tuo atveju, jei tarptautinis teismas konsta-
tuoty, jog valstybé naré pazeidé pareiga, kylanéig i$ tarptautinés sutarties, kurig
sudaré ES ir kuri dél to yra ES teisinés sistemos sudétine dalimi, asmuo, reika-
laujantis zalos atlyginimo i§ valstybés, neturéty pareigos jrodyti antrosios vals-
tybés atsakomybeés uz Zalg salygos — pazeidimo pakankamo akivaizdumo. Toks
ES teisés pazeidimas biity laikomas pakankamai akivaizdziu per se. Jei Zalos
asmuo patirty dél bendry valstybés ir ES institucijos veiksmy, ES deliktiné
atsakomybé turéty buti laikoma papildoma asmens teisiy gynybos priemoné,
kuria asmuo gali pasinaudoti tada, jei nacionalinis teismas jau iSsprendé zalos i$
valstybés, pazeidusios ES teise, atlyginimo klausimg. Asmuo negaléty reikalau-
ti, kad jam biity atlyginta to paties dydzio zala i§ ES, ir i§ valstybés, taigi asmuo
negaléty nepagrjstai praturtéti. Jei valstybés institucija, darydama ES teisés
pazeidima, buvo kontroliuojama ES institucijos ir todél nesinaudojo jokia
veiksmy laisve (arba naudojosi tik ribota veiksmy laisve) arba valstybés institu-
cija nezinojo, kad ES teisés aktas buvo priimtas neteisétai, valstybés atsakomy-
bé uz zala neturéty kilti. Siuo atveju biity taikoma tik ES deliktiné atsakomybeé.

3. Tyrimas parodé, jog valstybés jvykdyto tarptautinés teisés pazeidimo
elementai gali padéti nustatyti ir apibrézti ES teisés pazeidimo elementus —
irodyti, kad wvalstybés institucijos veiksmus galima biity laikyti valstybés
veiksmais pagal ES teise, ir tai, kad buvo nesilaikyta pareigos, kuri kyla valsty-
bei i§ ES teisés. Asmuo turi turéti teis¢ j zalos i§ valstybés atlyginimg nepri-
klausomai nuo to, dél kokios valstybés institucijos (su tam tikra iSimtimi dél
teisminés valdzios institucijy) veiksmy jis patyré Zalos, ir kokia valstybés pa-
reiga, kylanti i§ ES teisés, buvo paZeista. Minéti ES teisés pazeidimo elementai
turi biti taikomi kumuliatyviai. Konstatavus, jog tenkinami abu ES teisés pa-
zeidimo elementai, galima taikyti valstybés atsakomybés uz Zalg salygas.

4. I8 atlikto tyrimo matyti, jog pirmoji valstybés atsakomybés uz zalg saly-
ga (pazeista ES teisés norma siekiama suteikti teises asmeniui) ir trecioji vals-
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tybés atsakomybés uz zalg sglyga (tiesioginis priezastinis rySys tarp ES teisés
pazeidimo ir atsiradusios zalos) neriboja asmens teisés | Zalos atlyginima. Rei-
kalavimas jrodyti pakankamai akivaizdy ES teisés pazeidima (antroji valstybés
atsakomybés uZ Zala salyga) riboja asmens teise j Zalos atlyginima. Zala taip
pat turéty buti laikoma privaloma valstybés atsakomybés uz zalg salyga, kuri
asmens teisés j zalos atlyginima neriboja.

5. Efektyvumo ir veiksmingumo principai jpareigoja nacionalinius teismus
nacionalinés teisés normas taikyti taip, kad jos neapsunkinty arba nepadaryty
praktiskai nejmanomos asmens teisés i zalos i§ valstybés, pazeidusios ES teisg,
atlyginima. Nacionalinés teisés normos turi biiti vienodai taikomos tiek reika-
laujant zalos atlyginimo i$ valstybés, pazeidusios ES teisg, tiek reikalaujant
zalos atlyginimo i§ valstybés, paZeidusios nacionaling teis¢. Nagrinédami bylas
dél zalos i§ valstybés, pazeidusios ES teise, atlyginimo, nacionaliniai teismai
galéty taikyti ir labiau asmeniui palankias nacionalinés teisés normas, nei tos,
kurios yra taikomos atlyginant Zalg, atsiradusig dél valstybés jvykdyto naciona-
linés teisés pazeidimo. Efektyvumo ir veiksmingumo principy taikymas nacio-
naliniuose teismuose yra pakankamas ir uztikrina, kad asmuo galés pasinaudoti
teise ] zalos atlyginima.

6. Siam tyrimui atlikti pasirinkty valstybiy nariy — Pranciizijos, Jungtinés
Karalystés, Vokietijos ir Austrijos — teismy praktikos analizé parodé, jog svar-
bu sudaryti saglygas asmeniui kreiptis dél zalos i§ valstybés atlyginimo ES teise¢
pazeidus bet kuriai valstybés institucijai lanksc¢iai taikant antrajg valstybés atsa-
komybés uz zalg salyga — pazeidimo pakankamg akivaizdumg. Atsizvelgiant j
tai, kad Lietuvos teismuose tik pradedama formuoti praktika valstybés atsako-
mybés uz zalg bylose ir siekiant garantuoti, kad asmuo galéty tinkamai reali-
zuoti teis¢ ] zalos atlyginima, visy pirma, biitina paskirti teismus, kompetentin-
gus nagrinéti tokias bylas; antra, uztikrinti, kad atsakomybés salygos, nustaty-
tos Teismo praktikoje (zalg taip pat laikant privaloma atsakomybés salyga),
buty taikomos lanksciai; treia, taikant nacionalinés materialinés ir proceso
teisés normas, biity atsizvelgiama j efektyvumo ir veiksmingumo principus.

Atsizvelgiant | pateiktas iSvadas, teikiami §ie pasiiilymai Lietuvos tei-
smams:

1. Jei Teismas anksciau yra pripazings, kad Lietuvos valstybé pazeidé pa-
reigas, kylancias i§ Sutarties, i§ asmens neturéty biti reikalaujama jrodyti, kad
ES teisés pazeidimas buvo pakankamai akivaizdus. Nustacius, kad paZeista ES
teisés norma veikia tiesiogiai, asmuo galéty reikalauti Zalos i§ Lietuvos valsty-
bés atlyginimo i§ pradziy pasinaudojes tokios ES teisés normos tiesioginiu
veikimu. Jei paZeista ES teisés norma biity tiesiogiai veikianti, asmuo neturéty
jrodyti, kad paZzeista ES teisés norma buvo siekiama suteikti teises asmeniui.
Jeigu pazeista ES teisés norma neveikty tiesiogiai, asmuo i$ karto galéty kreip-
tis del zalos atlyginimo.
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2. Jei tarptautinis teismas nustatyty, jog Lietuvos valstybé pazeidé pareiga,
kylancig i§ tarptautinés sutarties, kurig sudaré Europos Sajunga ir kuri dél to yra
ES teisinés sistemos sudétine dalimi, i§ asmens neturéty biiti reikalaujama jro-
dyti antrosios valstybés atsakomybés uz Zalg salygos. Jei bty nustatyta, kad
zalos asmuo patyré dél bendry Lietuvos valstybés institucijos ir ES institucijos
veiksmy, visy pirma, reikéty jvertinti, ar Lietuvos valstybés institucija galéjo
elgtis visiskai laisvai, ar ja kontroliavo ES institucija, ar buvo Zinoma apie ne-
teisétai priimta ES teisés aktg. Jeigu biity nustatyta, kad Lietuvos valstybés
institucija, darydama ES teisés pazeidima, buvo kontroliuojama ES institucijos,
negaléjo elgtis visiskai laisvai arba neturéjo informacijos apie tai, kad ES teisés
aktas yra priimtas neteisétai, Lietuvos valstybés atsakomybé uz zalg neturéty
kilti. Nustacius, kad Lietuvos valstybé taip pat yra atsakinga dél tokio ES teisés
pazeidimo, reikéty labai nuodugniai jvertinti, dél kokiy Lietuvos valstybés ins-
titucijos veiksmy asmuo patyré zalos, ir tik tada iSspresti zalos i$ Lietuvos vals-
tybés atlyginimo klausimag.

3. Nagrinéjant valstybés atsakomybés uz zalg bylas, reikéty atsizvelgti |
tai, kad ES teisés pazeidimas — tai sudétiné savoka, kurig sudaro du elementai:
valstybés veiksmai pagal ES teis¢ ir pareigos, kylancios i§ ES teisés, pazeidi-
mas. AiSkinant pirmajj elements, reikéty atkreipti démesj j tai, kad valstybés
veiksmais pagal ES teis¢ laikomi tik valstybés institucijos veiksmai. Sgvoka
»valstybés institucija®, kuri vartojama Teismo praktikoje, turéty biiti supranta-
ma placiai ir apimti tiek valdzios institucijas, kaip jos suprantamos pagal Lietu-
vos Respublikos civilinio kodekso 6.271 straipsnj, tiek galutinés instancijos
teismus. Jei kilty neaiSkumy sprendziant, ar konkretus subjektas laikytinas Lie-
tuvos valstybés institucija, jj reikéty apibrézti pagal funkcin;j ir kontrolés kriteri-
jus. Taip pat reikéty uztikrinti, kad asmuo galéty pasinaudoti teise j Zalos atly-
ginimg nepriklausomai nuo to, kokia Lietuvos valstybés pareiga, kylanti i§ ES
teisés, buvo pazeista. Nustacius, kad tenkinami abu ES teisés pazeidimo ele-
mentai, bus galima taikyti valstybés atsakomybés uz zala salygas.

4. Sprendziant bylas dél zalos i§ Lietuvos valstybés, pazeidusios ES teise,
atlyginimo, reikéty vadovautis Teismo praktikoje nustatytomis atsakomybés
salygomis: pirma, pazeista ES teisés norma siekiama suteikti teises asmeniui;
antra, pazeidimas yra pakankamai akivaizdus; trecia, tarp ES teisés pazeidimo
ir Zalos yra tiesioginis priezastinis rySys; ketvirta, zala, atsiradusi dél tokio ES
teisés pazeidimo. Norint nustatyti, ar pazeista ES teisés norma buvo siekiama
suteikti teises asmeniui, biitina aiskinti Sios ES teisés normos turinj. Siekiant
nustatyti, ar pazeidimas yra pakankamai akivaizdus, reikéty laikytis pozicijos,
kad tuo atveju, jei Lietuvos valstybés institucija (i$skyrus galutinés instancijos
teismg), darydama pazeidima, naudojosi ribota veiksmy laisve arba nesinaudojo
jokia veiksmy laisve, pazeidimas bus laikomas pakankamai akivaizdziu per se.
Jei Lietuvos valstybés institucija (iSskyrus galutinés instancijos teisma), dary-
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dama pazeidima, naudojosi placia veiksmy laisve, reikéty atsizvelgti | kitus
pakankamai akivaizdaus pazeidimo nustatymo kriterijus. ES teise pazeidus
galutinés instancijos teismui, minétas veiksmy laisvés kriterijus netaikytinas.
Siuo atveju esminiais kriterijais turéty bati laikomi tokie kriterijai kaip teisés
klaidos pateisinamumas ar nepateisinamumas, pazeistos ES teisés normos ais-
kumas ir tikslumas, taip pat biity galima atsizvelgti j tai, ar galutinés instancijos
teismas nesilaiké pareigos, jtvirtintos Sutarties 267 straipsnio 3 dalyje. Visi
pazeidimo pakankamo akivaizdumo nustatymo kriterijai, iSskyrus veiksmy
laisve, kuria naudojosi Lietuvos valstybés institucija, turéty bti taikomi alter-
natyviai, galima bty atsizvelgti ir j kitus kriterijus nei tuos, kuriuos suformula-
vo Teismas, pavyzdziui, nesilaikoma Teismo sprendimo, priimto pagal Sutar-
ties 260 straipsnj, neatsizvelgiama ] tai, kaip konkrecig ES teisés norma taiko
kity valstybiy nariy valstybés institucijos, kokia yra ES institucijy pozicija tuo
klausimu ir pan. Kadangi treCiajg atsakomybés sglyga Teismas savo praktikoje
aikina itin retai, sieckiant nustatyti, ar tarp ES teisés pazeidimo ir atsiradusios
zalos yra tiesioginis priezastinis rySys, reikéty vadovautis Lietuvos teisés akty
normomis, kurios turéty atitikti efektyvumo ir veiksmingumo principus. Sie-
kiant nustatyti, ar tenkinama ketvirtoji atsakomybés salyga — dél ES teisés pa-
zeidimo yra atsiradusi zala — jos turinj reikéty aiskinti atsizvelgiant j Teismo
praktikoje pateiktus iSaiSkinimus, remiantis Lietuvos teisés akty normomis,
kurios turéty neprieStarauti efektyvumo ir veiksmingumo principams. Visos
minétos atsakomybés salygos, ypatingai antroji, turéty biiti taikomos lanksciai.

5. Nagrinéjant bylas dél zalos i$ Lietuvos valstybés, pazeidusios ES teise,
atlyginimo, reikéty taikyti Lietuvos Respublikos civilinio kodekso normas,
reglamentuojancias atlygintinos zalos ra§j, dydj, senaties terminus, Lietuvos
Respublikos civilinio proceso kodekso, Lietuvos Respublikos administraciniy
byly teisenos jstatymo normas, kurios reglamentuoja jrodinéjimo taisykles. Sios
teisés normos turéty atitikti efektyvumo ir veiksmingumo principus. Kreipiantis
] teisma dél zalos atlyginimo i§ Lietuvos valstybés, pazeidusios ES teisg, bty
tikslinga taikyti Lietuvos Respublikos civilinio kodekso 1.125 straipsnio 8 da-
lyje itvirtinta trejy mety senaties terming. Tinkamu atsakovu Siose bylose bty
laikoma Lietuvos valstybé, kuri biity atstovaujama tos valstybés institucijos, dél
kurios veiksmy asmuo patyré zalos.

6. ES teis¢ pazeidus Lietuvos vyriausiajam administraciniam teismui, to-
kias bylas reikéty pavesti bendrosios kompetencijos — apygardos — teismy
kompetencijai. Apygardos teismai Sias bylas nagrinéty kaip pirmosios instanci-
jos teismai vadovaudamiesi Lietuvos Respublikos civilinio proceso kodekso
normomis. Jeigu ES teis¢ pazeisty bendrosios kompetencijos galutinés instanci-
jos teismai arba kitos valstybés institucijos, Sias bylas pirmgja instancija galéty
nagrinéti apygardy administraciniai teismai pagal Lietuvos Respublikos admi-
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nistraciniy byly teisenos jstatymo normas. Tiek apygardos, tiek apygardos ad-
ministraciniy teismy sprendimai galéty bati skundziami jprasta tvarka.

Atsizvelgiant  pateiktas i§vadas, sitilomi Sie pagrindiniai galiojanciy teisés
akty pakeitimai:

1. Siekiant jgyvendinti Teismo praktikoje nustatyta pareiga paskirti tei-
smus, galinCius nagrinéti bylas dél Zalos atlyginimo valstybei pazeidus ES tei-
s¢, tikslinga papildyti Lietuvos Respublikos administraciniy byly teisenos jsta-
tymo 15 ir 18 straipsnius:

1.1. Papildyti 15 straipsnio 1 dalj 14 ir 15 punktais ir juos i§déstyti taip:

»14) Zalos, atsiradusios dél valdzZios institucijy, kaip jos suprantamos
Lietuvos Respublikos civilinio kodekso 6.271 straipsnio prasme, veiksmuy,
kuriais paZeidZiama Europos Sajungos teisé, atlyginimo;

15) zalos, atsiradusios dél bendrosios kompetencijos galutinés instan-
cijos teismy sprendimy, kuriais paZeidZiama Europos Sajungos teisé, atly-
ginimo.*

1.2. Papildyti 18 straipsnio 2 dalj 10 ir 11 punktais ir juos iSdéstyti taip:

»,10) dél Zalos, atsiradusios dél valdZios institucijy, kaip jos supranta-
mos Lietuvos Respublikos civilinio kodekso 6.271 straipsnio prasme,
veiksmuy, kuriais paZeidZiama Europos Sajungos teisé, atlyginimo;

11) dél zalos, atsiradusios dél bendrosios kompetencijos galutinés ins-
tancijos teismy sprendimy, kuriais paZeidZiama Europos Sajungos teisé,
atlyginimo.“

2. Siekiant jgyvendinti Teismo praktikoje nustatyta pareiga paskirti tei-
smus, galinCius nagrinéti bylas dél zalos atlyginimo valstybei pazeidus ES tei-
se, tikslinga papildyti Lietuvos Respublikos civilinio proceso kodekso 27
straipsnj nauju 9 punktu (buvusj 9 punkta laikant atitinkamai 10 punktu) ir jj
i8déstyti taip:

»9) dél Zalos, atsiradusios dél Lietuvos vyriausiojo administracinio tei-
smo sprendimy, kuriais paZeidZiama Europos Sgjungos teisé, atlyginimo*.
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2. Vaitkeviciiité A. Netarifiniy eksporto apribojimy Europos Bendrijos vi-
daus rinkoje draudimas. Juristas. 2006, 3: 29-35.

PRANESIMAI DISERTACIJOS TEMA MOKSLINESE
KONFERENCIJOSE

Pranesimas tema The Conditions of Member States Liability in Damages
Caused to Private Parties for Breaches of the Law of the European Community
(Valstybiy nariy atsakomybés dél privatiems asmenims padarytos zalos, pazei-
dus Europos Bendrijos teise, sqlygos) skaitytas 2008 m. rugpjucio 24-30 d.
mokslinéje konferencijoje Freiburge (Vokietija) Europos Sgjungos jtaka de-
mokratijos stiprinimui Ryty Europoje.

KITI MOKSLINIAI TYRIMAI DISERTACIJOS TEMA

Studijuojant Vienos universitete (Austrija) pagal Erasmus programg (2009
m. kovo 2 d.—geguzés 29 d.), buvo atliktas tyrimas disertacijos tema bei pareng-
tas mokslinis referatas The Principle of Member State s Liability for the Breach
of Community Law — Legal Basis, Requirements and Recent Developments in
the ECJ Case Law (Valstybiy nariy atsakomybés privaciam asmeniui uz ES
teisés pazeidimus principas — teisinis pagrindas, sqlygos ir naujausios ES Tei-
singumo Teismo raidos tendencijos).
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GYVENIMO APRASYMAS

Vardas, pavardé
Gimimo data
Elektroninis pastas

ISSILAVINIMAS
2000 — 2004

2004 — 2006

2006 — dabar

DARBO PATIRTIS
2004-04-01 — 2004-11-19
2004-11-29 — 2006-03-14

2006-02-08 — iki dabar

2006-03-15 — iki dabar

KALBOS

KITA VEIKLA
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