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Regina Valutyté

STATE LIABILITY FOR THE ACTS OF THE NATIONAL
COURTS OF THE FINAL INSTANCE

“We are not final because we are infallible,

but we are infallible only because we are final.”
U.S. Supreme Court Justice R. H. Jackson,
Brown v. Allen, 344 U.S. 443, 540 (1953)

SUMMARY

The problem examined in the dissertation. The relevance of the
research

In 1957 several European countries had agreed to establish a unique legal
system, which over time became a phenomenal organization. Established as the
economic cooperation forum, the organization has expanded not only geogra-
phically but also objects-wise. Today European Union is not only aimed at
improving the social and economic living conditions of its citizens but also at
reinforcing the European identity and its independence in order to promote
peace, security and progress in Europe and in the world.

Taking into account the need to protect the rights of individuals enshrined
in the Treaty, the Court of Justice has more than once emphasized in his early
practice that the violation of the European Union law may be the basis for the
action for damages against a state under national law. At the same time the
Court noted that the Treaty does not allow for the creation of new legal reme-
dies, thus one has to use legal remedies foreseen in national law. It should be
noted that in 1975 the Court was asked to express its opinion on the changes
that had to be made in order to establish the European Union. The Court su-
ggested, inter alia, supplementing the Treaty with the provision providing for
the undeniable right of individuals to claim damages caused by a state acting in
breach of the European Union law. Taking into account the Court's position and
with regard to the fact that the Treaty does not contain any express provisions
governing the right of individuals to bring the claim against a state for damages
resulting from the breach of European Union law, it was traditionally believed
that such a right could only be guaranteed by national law.

However, in 1991 in Francovich case the Court acknowledged that the
right to bring an action against the state that violated the European Union law
in national courts and seek compensation for such damages is the principle



deriving directly from the Treaty. The decision signified at least the minimum
harmonization of the conditions of state liability.

While explaining the principle of state liability the Court did not limit it-
self to the decision in Francovich case. The concept of state liability was fur-
ther developed in Brasserie du Pécheur, Dillenkofer, and Hedley Lomas cases.
The Court not just interpreted and applied the conditions of State liability in its
jurisprudence, but also expanded a list of institutions the conduct of which may
give rise to the liability of a state. The Court indicated that a state might be held
liable for defective acts of legislative power as well as of the executive.

In 2003, after entire decade of development of its jurisprudence concer-
ning state liability, the Court adopted a decision in Kobler case. The Court de-
clared that the Member States have the obligation to compensate damages
caused to individuals by a breach of the European Union law even in those
cases where the breach is attributable to a national court of final instance. Each
Member State has to establish a body competent to adjudicate such disputes.

Some of the intervening states as well as some scholars criticized this de-
cision on several aspects. First, it was argued that the decision in Kébler case
was not legally justified, since the liability of a state for acts of a court of final
instance is not explicitly included in the Treaty. The right to claim damages for
the decisions of the courts of the final instance cannot be derived from the rules
of international law, including the European Convention of Human rights,
which govern the relationships between the Member States. It was also argued
that it was not reasonable to assume that in the time when the Kébler case was
decided the national law of the Member States allowed to bring a claim for
damages if an individual considered that a court of final instance infringed the
European Union law. Thus, all the arguments substantiating the liability of a
state for the acts of a court of final instance were denied.

Secondly, it was upheld that bringing the claim for damages before a na-
tional judge would violate the constitutional principles such as res judicata,
legal certainty, judicial independence, judicial impartiality, non-discrimination
and the requirement to pass a judgment within a reasonable time limit.

Thirdly, there was no agreement as to the content and application of the
conditions of state liability for the acts of the courts of final instance, particu-
larly the requirement of a sufficiently serious breach of the European Union
law. Attention was paid to the fact that the Advocate General Léger and the
Court had different opinions with regards to the conditions of state liability and
their application.

The position of the Court on the liability of a state for the acts of national
courts of the last instance remained unchanged in the subsequent case law (e.g.,
Traghetti case). That made the scientific debate shift from theoretical-



conceptual validity of the principle to the possible actual implementation of the
principle in practice, as well as the possible application of alternative legal
remedies for the protection of infringed rights.

It should also be noted that on the 1st of December 2009 the Lisbon
Treaty, amending the Treaty of the European Union and the Treaty establishing
the European Community, entered into force. The treaty did not include any
special provision governing liability of a state when the claim for damages is
submitted by an individual. Thus, despite numerous scientific criticisms of the
possible difficulties in harmonizing national legislation with requirements of
the European Union law, the implementation-related issues are not yet ad-
dressed at the European Union level, leaving the solution of the problem to
individual Member State. This fact encourages further analysis of the provi-
sions of the Treaty and the jurisprudence of the Court, as well as the reasons
why implementation of liability of a State for the acts of the courts of final
instance is indeed problematic.

It is also worth noting that the Lisbon Treaty made regulatory changes in
order to enable the European Union to accede to the European Convention on
Human Rights. Therefore, it is relevant to discuss whether state liability for the
judgments of national courts of the last instance, as it is formulated in the juris-
prudence of the Court, is without prejudice to the provisions of the Convention,
as well as whether a Member State can implement this principle, without preju-
dice to its obligations under the European Convention of Human Rights.

The question is undoubtedly relevant to Lithuania. On the 1% of May 2004
Lithuania became a member of the European Union. From then on individuals
are entitled to bring claims for damages against Lithuania. No specific legisla-
tive changes that would directly be related to the implementation of this prin-
ciple were made at national level. Therefore, it is particularly important to de-
termine whether the Lithuanian law governing state responsibility for judicial
decisions is consistent with the requirements of the European Union law and if
national provisions are sufficiently effective in order to protect individual rights
against arbitrary actions of a state, as well as to analyze possible alternative
legal remedies.

The review of research

It should be noted, that just a relatively small number of scientists is -
interested in the topic. This is undoubtedly due to the reason that a topic is very
specific and formulated in narrow terms. The majority of researchers examining
this issue analyze only direct aspects of the European Union law (usually, con-
ditions of state liability) and limits themselves merely to an analysis of national
legislation implementing the Kobler decision. It is this kind of analysis that



G. Anagnostaras, P.J. Wattel, H. Toner, C.D. Classen, J. Buttimore, J. Ko-
marek, J.E Pfander, C. Vajda, T. Tridimas, P.M. Rodriguez and several other
scholars are focused on. The only larger-scale work which analyzes the prob-
lematic issues of state liability for judicial acts is the monograph by B. Hofstot-
ter called "Non-compliance of national courts: Remedies in European Commu-
nity Law and Beyond”, which provides for a deeper and broader analysis.

Another group consists of the scholars that focus on separate decisions
adopted by the Court that complement and explain Kébler doctrine, or examine
the problematic aspects of application of alternative legal remedies. L. Rossi,
M. Breuer, M. Toborowski, R. Errera and other scientists carried out such a
research.

Lithuanian scientists’ contribution to the analysis of the problems of state
liability for the judgments of national courts of final instance is very small.
State liability issues, in general, in Lithuania are widely examined by two
scholars namely V. Mikelénas in the monograph “Problems of Civil Liability:
Comparative Aspects™ and S. Selelionyté-Drukteiniené in the doctoral thesis
“Development Trends of Tort Liability of States”. However, although these
scholars discussed the question of judicial acts as a possible basis for a state
liability, neither of them examined the state liability for the acts of courts of the
final instance. The Kébler problem was shortly presented in the article by A.
Samuilyté and episodically mentioned in the works of A. Vaitkevicitté dedi-
cated to the broader analysis of tort liability of a state for breaches of the Euro-
pean Union law.

The study’s scientific novelty and significance

The thesis is considered to be scientifically novel because of the following
aspects. Firstly, the author analyses not only the question of liability of a State
for the acts of the courts of final instance, but also the alternative legal remedies
of infringed rights, their application conditions and the effectiveness of such
legal means. Secondly, the Lisbon Treaty has entered into force making some
regulatory changes. Until now, these changes in the context of the topic have
not been evaluated neither at international nor at national level. Thirdly, in
some European Union countries (e.g. Austria, United Kingdom, France and
Lithuania), Kébler decision has already been applied that resulted in the emer-
gence of new unresolved theoretical and practical problems (for example, state
liability for the decisions of constitutional court). Taking into account all this
and, in particular, the small contribution of Lithuanian scientists investigating
the issues of implementation of state liability for the acts of final courts in
Lithuania, it can be stated that the work "State liability for the acts of the na-
tional courts of the final instance" is the first research, which examines not only



reasoning of Kébler doctrine (its content and possible practical implementation
in Lithuania), but also possible alternative legal remedies for the protection of
infringed rights.

The analysis on state liability for the acts of courts of final instance should
be useful to authorities of the legislative, executive and judicial power in in-
forming themselves of the content of the commitments under the European
Union law and the potential consequences in case of non-implementation of the
obligations. The legislature will be able to use the results of the research in
drafting process of legal acts, the executive power - applying the law of the
European Union in practice (in particular, the Ministry of Justice of Lithuania,
representing the state in the cases concerning state liability). The judicial power
will be enabled to inform itself on the posible consequences of the behavior
inconsistent with the requirements of the European Union law. The deficiencies
and suggestions indicated in the work could also be useful to the representati-
ves of Lithuania in the European Union Council and the Members of the Euro-
pean Parliament elected by the citizens of Lithuania in preparation for meaning-
ful participation in a future debate on the improvement of regulation provided
for in the Treaty on European Union and the Treaty on the Functioning of the
European Union.

It is assumed, that the increasing impact of the European Union law in dai-
ly life of Lithuania will augment the posibility of the damages posed by -
improper application of the European Union law. Therefore, the thesis can also
serve as a practical guidance to persons or their representatives, applying or
intending to apply to a national court with the claim for damages. The work can
be helpful in assessing the chances to win the case and taking decision as to the
possible application of alternative legal remedies of infringed rights..

In addition, the study will contribute to the development of the doctrine on
state liability (particularly in the light of the fact that Lithuanian researchers
analyze the topic only episodically; the problems concerning the implementa-
tion of the liability for judgments of final courts and the content of the legal
remedy is not revealed). The research should also be the basis for a broader
scientific discussions. It is thought that the dissertation will be useful in educa-
tional process (for the lecturers of the European law and students), for prepara-
tion of publications of educational nature designed to inform individuals and
natural persons of Lithuania of the possibilities to defend the rights derived
from the European Union law.



The aim and objectives of the research

The object of the research is the state liability for the acts of the courts of
final instance infringing the rights derived from the European Union law and
alternative legal remedies of the rights infringed.

The principal aim of the thesis is to examine the problematic aspects of va-
lidity and implementation of the principle of state liability for the acts of na-
tional courts of final instance and possible application of alternative legal
remedies of infringed rights derived from the European Union law.

In order to achieve this aim the following objectives are set:

1) To evaluate the legal validity of state liability for the defective acts of
the courts of final instance;

2) To identify possible infringements of constitutional principles when
Kobler doctrine is applied at national level;

3) Taking into account the jurisprudence of the Court of Justice in other
cases concerning state liability, to disclose the content of conditions of state
liability for the acts of the courts of final instance;

4) Taking into account the conditions governing the review of decisions of
administrative authorities, judicial review and the possible application of in-
fringement procedure, to compare the efficiency of these remedies with the
action for damages;

5) To assess whether state's liability for the decisions of final courts is con-
sistent with the Constitution of Lithuania; to evaluate whether Lithuanian na-
tional law governing the terms of state liability is in accordance with the re-
quirements of the European Union law; and to determine whether Lithuania
could be held liable for the decisions of its Constitutional Court.

The statements to defend:

1) The Constitution of Lithuania does not prohibit state liability for the
decisions of the courts of the last instance. The liability is possible if it is im-
plemented without infringing principles of constitutional value;

2) The examination of the claim for damages caused by a defective -
decision of judicial power in the courts of a lower instance is incompatible with
the principles of independence and impartiality of judiciary and legal certainty.
The most effective way to solve the problem is the attribution of the compe-
tence to the Court of Justice to decide on the legality of the national court’s
decision in the preliminary procedure;

3) The reopening of a case in contrast with the infringement procedure
could be effective alternative legal mean but it is not guaranteed by the Euro-
pean Union law. Taking into account the effectiveness of the remedy in com-
parison with the action for damages, the legislature must provide with the pos-
sibility to reopen proceedings on its own initiative.



Sources of the research and their review

The reseach was based on three groups of sources: a) the national law, the
European Union law and international law, b) jurisprudence of the Court of
Justice, the European Court of Human Rights and other international judicial
institutions, practice of the courts of Lithuania and other countries, c) the -
doctrine of scholars of international, European Union and national law.

The first and third parts focus on the evaluation of validity of the state -
liability for the acts of the courts of final instance and the content of the condi-
tions of such a liability. Therefore, the main sources of the analysis in this stage
are the primary and secondary law of the European Union, in particular the
jurisprudence of the Court of Justice, and opinions of general advocates. Sys-
tematic analysis also calls for the use of international treaties, such as the Vien-
na Convention on the Law of Treaties, the European Convention on Human
Rights), as well as national legislation and case law. The answers from the Mi-
nistries of Justice of variuos Member States relating to the implementation of
the European Union law at national level that were obtained applying the me-
thod of interview is one more important source aiding to reveal the pecularities
of national regulation concerning the liability of a state for the acts of the courts
of final instance.

Analysing whether the principles of constitutional value enshrined, inter
alia, in the Convention on Human Rights can be infringed when the principle
of state liability for the decisions of courts of the last instance is implemented at
national level, the attention is paid to the provisions of European Convention on
Human Rights and the practice of the Court of Human Rights. The recommen-
dations of the Committee of Ministers of the Council of Europe and the opi-
nions of the Consultative Council of European Judges concerning the judicial
independence, impartiality and responsibility is also an important source revea-
ling the content of the principles of constitutional value and their compatibility
with the jurisprudence of the Court of Justice.

In determining what alternative legal remedies could be applied in order to
defend infringed rights of a person, comparing the effectiveness of the remedies
with the efficiency of the action against a state for damages and the consistency
of all those legal means, an important source apart from the practice of the
Court of Justice is the documents of the European Commission related to the
infringment procedure.

The examination of the posible implementation of the principle of liability
in Lithuania is based on the analysis of Lithuanian national legislation and case
law, particularly the jurisprudence of the Supreme Administrative Court of
Lithuania and the Constitutional Court of the Republic of Lithuania. Analyzing
the possible state liability for the decisions of the Constitutional Court of the



Republic of Lithuania a very important source is the opinions of the scolars S.
Platon and E. Sileikis.

Finnaly, it is emphazised that the doctrine forms the largest group of the
sources of the thesis. The opinions of the scolars are cited in all the parts of the
work in order to reveal possible problems and demonstrate different approaches
to the problematic issues.

Methodology of the research

The research was conducted resorting to both theoretical and empirical re-
search methods. First and foremost, the author resorted to comparative, syste-
matic, and linguistic analysis. The interview and expert’s method offering a
more in-depth insight by practitioners and scholars was also employed.

The structure of the thesis

The thesis consists of: an introduction, five parts, conclusions and propo-
sals, abstract in English, a list of sources and a list of author’s scientific publi-
cations.

The first part of the work is dedicated to the analysis of the validity of
state liability for defective judgments of the courts of final instance. Systemati-
cally applying the systemic (contextual) and teleological methods of interpreta-
tion, the author analyses whether a state as a subject of liability under European
Union law should be understood as a single entity including the courts of final
instance. In the view of the context of the Treaty and the rules of international
customary and contractual law it is examined whether the liability for the courts
of final instance arises when a state violates international law. It is also studied
whether the non-contractual liability of the European Union established in the
Treaty on the Functioning of the European Union may be used as an analogue
for state liability, whether the European Union may be held liable for the acts of
the Court of Justice. In addition, the national legal framework of 15 Member
States that was in force when Kdbler case was considered is analysed having
the aim to find out whether these states could be held liable for the acts of the
courts of final instance incompatible with national law. Teleological method of
interpretation is applied in order to decide whether state liability for the acts of
the courts of final instance might have influence to the effective implementa-
tion of the European Union law. Given the results of the research, the conclu-
sion as to the legal validity of state liability is made. The impact of the Lisbon
Treaty to the legal validity of the liability of a state for the decisions of the
courts of final instance is also assessed.

In the second part, special attention is paid to identification of possible in-
fringements of principles of constitutional significance, when state liability is
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implemented at national level. For this purpose the author discloses the concept
of the principles of judicial independence, impartiality, and non-discrimination,
also the meaning of res judicata and other aspects of the principle of legal cer-
tainty. Taking into account the specific features of the principles, the author
analyses whether the establishment of state liability is ipso facto not compatible
with the principles. Secondly, it is decided whether judicial independence, im-
partiality and legal certainty preclude an action for damages if the claim is
examined by a lower court, and, third, whether the right to a fair trial is ensured
when the claim for damages is decided by the same court of final instance
whose decision is thought to be imcompatible with the European law. It is also
discussed whether the requirement of a reasonable length of proceedings is
applicable to the process in constitutional court and the Court of Justice. In
addition the author analyses whether a state infringes the principle of non-
discrimination if it does not enable individuals to seek the redress for the in-
fringements of national law attributed to the courts of last instance.

The third part begins with the identification of the subject of liability. Af-
ter specifying which institution could be considered “the court of final in-
stance”, it is analyzed whether a constitutional court may be regarded as the
court of final instance, which would have the duty to seek for a preliminary
ruling, and, secondly, whose actions would be the basis for state liability under
the European Union law. The analysis continues with the identification of the
conditions under which state liability could arise. In view of the practice of the
Court of Justice in cases concerning direct effect of the European Union law,
the meaning of the requirement that the provision should intend to give rights is
disclosed. Particular attention is paid to the requirement of a sufficiently serious
breach of the European Union law. The author identifies the duties of national
courts, and in oder to determine in which cases the infringement of the obliga-
tions may be regarded as sufficiently serious breach of the European Union
law, indicates the criteria of sufficiently serious breach. Taking into account the
practice of the Court concerning state liability for the acts of other institutions,
it is analysed how the discretion to act left to a state, clarity, precision and na-
ture of the rule infringed, the position taken, where applicable, by a Union’s
institution affect the seriousness of the violation. Particular attention is paid to
the analysis of such criteria of sufficiently serious breach as the fulfillment of
the obligation to seek for a preliminary ruling and intentional nature of the
breach. The assessment of the conditions of state liability is completed by es-
tablising whether the requirement of direct causal link is the concept of national
or the European Union law.

The fourth part focuses on possible alternative legal remedies for protec-
tion of undermined right derived from the European Union law. It is discussed
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whether the duty to review a decision incompatible with the European Union
law, is attributed not just to an administrative authority, but also to a national
court. Besides, the author analyses whether the review of a decision is an inde-
pendent alternative legal remedy, that is whether a state may require from an
individual to resort to the review of a case before claiming damages. The author
discloses the content of these measures and discusses the question of their effi-
ciency in relation to an action for damages against the State. In addition this
part focuses on the analysis of the nature of the "infringement procedure" estab-
lished in Art. 258, 260 of the Treaty on the Functioning of the European Union,
the application of the procedure in case when the European Union law is infrin-
ged by the acts of national courts, and the influence of the procedure to the
protection of individual rights.

The fifth part is devoted to the analysis of how Lithuania implements the
obligations arising from the European Union law. It is examined whether state's
liability for defective final judgments of the national court is without prejudice
to the provisions of the Constitution of the Republic of Lithuania, and what
changes are needed to ensure the effective implementation of the European
Union law in Lithuanian legal system and proper protection of the principles of
constitutional value. The author considers the question whether a state may be
liable for the decisions of the Constitutional Court and possible alternatives for
ensuring the protection of rights derived from the European Union law. It is
discussed whether it is possible to review the decision incompatible with the
European Union law in civil and administrative case.

The dissertation ends with the findings and proposals. It is also accompa-
nied by a summary of the thesis in English, the list of sources and the list of the
author’s scientific publications.

Conclusions and proposals

1. The analysis of the Treaty on the Functioning of the European Union
systematically applying teleological and systematic (contextual) methods of
interpretation shows that the state liability for the decisions of the courts of
final instance is legally grounded. Systematic approach (analysis of customary
international law, European Convention on Human Rights and national law)
does not allow to infer that a state as a subject of state liability is understood as
a single entity comprising the courts of final instance. The practice of applica-
tion of international and national legal provisions shows that state liability for
the acts of the courts of the last instance is possible when a court breaches in-
ternational law (on rear occasions national law). Despite this the objective of
the Treaty, the obligations set out in Art. 3 (a) of Treaty on European Union (ex
Art. 10 of the Treaty establishing the European Community), as well as perma-
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nent intentions of the states to change the Treaty and improve regulation show
that it was aimed to create the Treaty that would function effectively. The ef-
fectiveness of the Treaty would reduce, if a state acting, inter alia, through the
courts of final instance would not guarantee an effective implementation of the
rights derived from the European Union law and individuals could not seek
compensation for the damage caused.

2. The implementation of state liability for the courts’ decisions that are in
breach with the European Union law does not infringe the principle of res judi-
cata, but questions the prejudicial power of the final decision. If persons are
allowed to challenge the findings of a court of final instance in the original
proceedings, the facts set by the final decision or (and) the application of the
European Union law can be re-evaluated by a lower court in the proceedings
for damages. This situation leads to the existence of two conflicting final deci-
sions what creates legal uncertainty.

When a judge of a lower court assesses the legality and validity of a deci-
sion of a court of final instance, the doubts concerning the independence (ob-
jective impartiality) of the judiciary also arise and this situation again creates
legal uncertainty. In author’s opinion, the problems could be solved if the Court
of Justice acquires the competence to assess a possible breach of European
Union law during preliminary procedure.

3. The state is liable for a decision of a court of the final instance only
when there is a sufficiently serious breach of the European Union law. Address-
ing the question of gravity of the breach, the national judicial authority must
pay attention to all the circumstances of a case, inter alia, clarity and precision
of the rule infringed, whether the infringement was intentional, whether the
error of law was excusable or inexcusable, the position taken, where applicable,
by a Union’s institution and non-compliance by the court in question with its
obligation to make a reference for a preliminary ruling. In case of infringement
of a clear and precise provision, the error may be justified only in exceptional
cases, when a national court shows clear intentions to comply with the Euro-
pean Union law, but the position of other European Union institutions misleads
it. In case of infringement of an unclear and imprecise provision, the implemen-
tation or non-implementation of obligation to seek a preliminary ruling from
the Court may have a crucial role on the decision of the gravity of the breach. If
the national court decides to not seek for a preliminary ruling without giving
any clear reasons, silence may be a factor determining the seriousness of the
infringement. If a national court decides to base its decision not to seek a pre-
liminary ruling on the acte clair doctrine and provides the plausible explana-
tion, the breach of the European Union Law would be regarded as sufficiently
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serious only if there were evidence that the national court clearly understood
the need to seek for a preliminary ruling.

3. The reopening of a case is deemed to be an effective alternative legal
remedy for protection of a right infringed but the European Union law does not
guarantee such a remedy. A state properly implementing its obligations under
the European Union law has to ensure only the right to damages for the deci-
sions of the courts of final instance, and may not require from an individual to
reopen the case before claiming damages. A person who has sought to reopen
the case is not obliged to appeal an unfavorable decision, and can apply directly
for damages. The pre-requirement to exercise the right to reopen the procedure
before resorting to an action for damages, as obligatory legal mean, would not
be compatible with the European Union law.

The infringement procedure in the European Union institutions is a sepa-
rate alternative legal remedy but it does not guarantee effective legal protection
of rights of an individual. Individuals cannot influence the concomitance of the
infringement procedure, and the results of the infringement procedure do not
essentially affect the legal status of the individual. The declaration of an in-
fringement under Art. 258 and Art. 260 is an important but not sufficient factor
in order to win a Kébler type action, as sufficient seriousness of the breach is
required.

5. Lithuania can not be held liable for the decisions of its Constitutional
Court when it is responsible just for abstract control of constitutionality of
norms even if the court makes a mistake with regards to the content of the
European Union law. Although the Constitutional Court will be considered as
having contributed to the infringement of the European Union law, it will never
infringe the European Union law directly. If the right to submit an individual
constitutional complaint is established, the Constitutional Court would be
considered the court of the last resort, which means that it will have seek for a
preliminary ruling from the Court of Justice where there is possible colision
between the national and the European Union law. In this case the
Constitutional Court has the opportunity to "correct”" an error concerning the
European Union law made by an ordinary or administrative court. Accordingly,
such an error regarding the content of the European Union law presupposes the
fact that a person loses an oportunity to protect the rights deriving from the
European Union law.

The analysis of the jurisprudence of the Lithuanian Constitutional Court
does not leave any doubt that the Lithuanian Constitution entitles an individual
with the right to damages even if the breach of the right is commited by the
court of final instance. Since the legal provisions do not expressly address the
possibility to claim damages as a consequence of a defective final decision of
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the court of final instance and do not specify the conditions of such liability, the
national courts furnish a person with the possibility to seek damages by directly
applying the provisions of the Constitution and the European Union law.
However, since the situation when a judge of a lower court has to decide on the
validity of the decision of the court of the last instance may cast doubt as to the
proper implementation of principles of judicial independence and impartiality,
the legislator could (should) entrust the Supreme Court of Lithuania (the senate
or plenary session) and the Supreme Administrative Court of Lithuania
(plenary session) with a right to deal with the liability issues.

The possibilities to reopen the case because of a possible breach of the
European Union law in Lithuanian courts are different depending on a type of
courts (ordinary or specialized) and procedures involved. If a court of the final
instance makes a clear error as to interpretation or application of the European
Union law, the process can be reopened in an administrative but not a civil
case. Therefore, such legal regulation should be amended, providing the possi-
bility to reopen a process in a civil case if subsequent jurisprudence of the
Court approves incorrect interpretation or application of the European Union
law or a national court failed to fulfill the obligation under Art. 234 of the -
Treaty on the Functioning of the European Union to seek for a preliminary
ruling, which could cause the commitment of a manifest error of interpretation
and application of the European Union law.

If the Member States can not reach the agreement on the amendments of
the primary law of the European Union (namely Art. 267 of the Treaty on the
Functioning of the European Union), which would allow the Court of Justice to
decide whether the breach of the European Union law was sufficiently seriuos
during the preliminary procedure, the author, taking into account the above
mentioned findings, offers:

To supplement Art. 20 paragraph 1 of The Law on Administrative Procee-
dings with subparagraph 6 establishing that the Supreme Administrative Court
of Lithuania is the only and final instance to decide the claims for damages
resulting from a manifest violation of the European Union law attributed to the
Supreme Administrative Court of Lithuania (when previuos case was heard by
the Chamber of 3 or 5 judges). Accordingly, subparagraph 5 has to be added to
the Art. 31 paragraph 1 of the Law on Courts.

To change Art. 46 of The Law on Administrative Proceedings establishing
that a case for damages resulting from a manifest infringement of European
Union law attributed to the Supreme Administrative Court of Lithuania (when
previuos case was heard by the Chamber of 3 or 5 judges) is decided in the
plenary session of the Court.
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To add paragraph 5 to Art. 23 of the Law on Courts provided that the Su-
preme Court of Lithuania is the only and final instance to decide the claims for
damages resulting from a manifest violation of the European Union law attribu-
ted to an ordinary court of the last resort and the Supreme Administrative Court
of Lithuania deciding the case in the plenary session.

To add paragraph 5 to Art. 25 of the Law on Courts provided that the sena-
te of the Lithuanian Supreme Court examines the claims for damage resulting
from a manifest violation of the European Union law attributed to the plenary
session of the Supreme Court of Lithuania and the Supreme Administrative
Court of Lithuania.

To supplement Art. 357 of the Code of Civil Procedure of the Republic of
Lithuania, establishing that the plenary session of the Civil Division of the
Supreme Court of Lithuania examines the claims for damage resulting from a
manifest violation of the European Union law attributed to ordinary courts of
the last instance.

If he legislature does not change the regulation, national courts should
follow the practice of the Supreme Administrative Court of Lithuania and hear
the actions for damages caused by the acts attributed to the courts of the last
instance applying directly the Constitutional Law “Concerning the membership
in the European Union of Lithuania” and the European Union law.

Also, in the view of the findings concerning alternative remedies, it is pro-
posed to supplement the paragraph 1 of Art. 366 of the Code of Civil Procedure
of the Republic of Lithuania with subparagraph 10, establishing that it is
allowed to reopen the procedure, if (a) a court made a manifest error of inter-
pretation and application of the European law and there is a practice of the
Court of Justice confirming distant interpretation or application, or (b) a natio-
nal court failed to fulfill the obligation to seek for a preliminary ruling, which
could cause the commitment of a manifest error of interpretation and applica-
tion of the European Union law.

Taking into account these substantial legislative changes, if necessary,
other provisions of the laws of Lithuania should be made consistent with these
modifications.
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Regina Valutyté

VALSTYBES ATSAKOMYBE DEL NACIONALINIY
GALUTINES INSTANCIJOS TEISMU SPRENDIMU

,Me esame galutiniai ne todél, kad mes neklystame;
mes neklystame todél, kad esame galutiniai*

JAV Auksciausiojo Teismo teis¢jas R.H. Jackson,
Brown v. Allen, 344 U.S. 443, 540 (1953)

Disertacijoje nagrinéjama mokslo problema. Tyrimo aktualumas

1957 m. keliy Europos valstybiy sutarimu buvo sukurta unikali teisiné si-
stema, kuri, laikui bégant, virto fenomenaliu organizaciniu dariniu. Jkurta kaip
valstybiy ekonominio bendradarbiavimo forumas, Europos Sajunga issiplété ne
tik geografiniu atzvilgiu, bet ir objekty, tiksly apimtimi. Siandien Europos Sa-
junga siekia ne tik pagerinti socialines ir ekonomines valstybiy nariy pilieciy
gyvenimo salygas, bet ir sustiprinti Europos Sajungos pilieiy teisiy ir interesy
apsauga, Europos identitetg ir jos nepriklausomybe, skatinti taikg, sauguma ir
progresa Europoje ir pasaulyje’.

Atsizvelgdamas ] poreikj ginti privaciy asmeny teises, kurias jiems suteiké
tokiag teising sistema steigianti sutartis (tuomet galiojusi Europos Bendrijos
steigimo sutartis), Teisingumo Teismas ne karta savo ankstyvoje praktikoje
pabrézé, kad Europos Sajungos teisés pazeidimas gali biiti ieSkinio pries§ vals-
tybe pagrindas pagal nacionaling teis¢. Taciau kartu Teisingumo Teismas pa-
zyméjo, kad sutartis nejgalina kurti naujy pazeisty teisiy gynybos budy, taigi
reikia naudotis tomis priemonémis, kurias suteikia nacionaliné teis¢”. Pastebé-
tina, kad 1975 m. Teisingumo Teismas buvo paprasytas pareiksti nuomone,
kokiy sutarties pakeitimy reikéty norint sukurti Europos Sajunga’. Teismas
pasitilé, kad sutartis inter alia buty papildyta nuostata, numatancia negincijama

! Treaty on the functioning of the European Union (consolidated version) [2008] C115.

? Case 6/60, Humblet v Belgian State [1960] ECR 559, p. 569; Case 39/72, Commission v Ita-
ly [1973] ECR 101; Case 60/75, Carmine Antonio Russo v Azienda di Stato per gli interventi sul
mercato agricolo (AIMA) [1976] ECR 45; Case 101/78, Granaria v Hoofdproduckschap voor
Akkerbouwprodukten [1979] ECR 623; Case 181/82, Roussel Laboratoria BV and others v Etat
néerlandais [1983] ECR 3849; Case 154/85, Commission v Italy [1987] ECR 2717; Case 158/80,
Rewe v Hauptzollamt Kiel [1981] ECR 1805.

* Hartley, T. C. European Union law in a global context: text, cases and materials. Cambrid-
ge: Cambridge University Press, 2004, p. 207.
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privaciy asmeny teis¢ kreiptis dél zalos, patirtos valstybei pazeidus Europos
Sajungos teise, atlyginimo®. Remiantis tokia Teismo pozicija ir atsizvelgiant j
tai, kad tuo metu galiojusioje sutartyje nebuvo né vienos aiskios nuostatos,
reglamentuojancios privac¢iy asmeny teis¢ kreiptis j teismg su ieSkiniu prie$
valstybe dél Europos Sajungos teisés pazeidimu padarytos Zalos atlyginimo,
tradiciskai manyta, kad tokig teis¢ asmeniui gali suteikti tik nacionalinés teisés
nuostatos.

Visgi 1991 m. Francovich byloje Teisingumo Teismas pripazino, kad teisé
pareiksti ieSkinj prie§ Europos Sajungos teis¢ pazeidusig valstybe nacionali-
niame teisme ir reikalauti atlyginti tokiu pazeidimu padarytg zalg kyla tiesiogiai
i§ Sutarties. Siuo sprendimu Europos Sajungos mastu minimaliai harmonizuo-
tos salygos valstybés atsakomybei dél Europos Sgjungos teis¢ pazeidzianciy
veiky atsirasti.

Aiskindamas valstybés atsakomybés principa, Teisingumo Teismas neap-
siribojo sprendimu Francovich byloje. Valstybés atsakomybés principo sam-
prata plétota Brasserie du Pécheur, Dillenkofer, Hedley Lomas bylose. Siose
bylose Teisingumo Teismas aiskino ir taiké valstybés atsakomybés salygas bei
i$plété subjekty, dél kuriy gali kilti atsakomybé, rata, nurodydamas, kad atsa-
komybé valstybei gali kilti ne tik dél jstatymy vykdomosios, bet ir dél jstatymy
leidziamosios valdzios veiky.

Istisg deSimtmetj plétojes savo jurisprudencijg valstybés atsakomybés sri-
tyje, 2003 m. Kdbler byloje Teisingumo Teismas konstatavo, kad principas,
pagal kurj valstybés narés yra jpareigotos atlyginti zalg, padaryta asmenims
Europos Sajungos teisés pazeidimu, taikytinas ir tais atvejais, kai Sgjungos
teis¢ pazeidzia galutinés instancijos teismas, ir kad kiekvienos valstybés narés
teisinéms sistemoms yra palickama teisé nustatyti institucija, kuri bty kompe-
tentinga nagrinéti gincus dél Zalos atlyginimo.

Tiek kai kurios j byla jstojusios $alys, tiek véliau mokslininkai kritikavo §j
sprendimg dél keleto aspekty. Visy pirma teigta, kad sprendimas Kébler byloje
néra teisiSkai pagristas, kadangi valstybés atsakomybés dél galutinés instancijos
teismy sprendimy nenumato sutartis, teisés reikalauti zalos, padarytos galutinés
instancijos teismy sprendimais, negalima iSvesti i§ valstybiy-Europos Sajungos
nariy tarpusavio santykiams taikytiny tarptautinés teisés normy, tarp jy ir Euro-
pos Zmogaus Teisiy Konvencijos. Taip pat isreik§ta nuomoné, kad néra pagris-
ta teigti, jog sprendimo Kébler byloje priémimo metu valstybiy nariy teisés
aktai leido valstybés atsakomybés dél galutinés instancijos teismy sprendimy

4 Reports on European Union. European Parlament, Court of Justice, Economic and Social
Committee. Bulletin of the European Communities, Supplement 9/75, p. 18 [interaktyvus]. [ziliréta
2008 m. kovo 30 d.]. <http://aei.pitt.edu/5590/01/002291 1.pdf>.
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klausimg kelti nacionaliniame lygmenyje. Taigi neigti visi argumentai, kuriais
Teisingumo Teismas pagrindé valstybés atsakomybe dél galutinés instancijos
teismy veiky sprendimy.

Antra, teigta, kad jgyvendinant valstybés atsakomybés dél galutinés ins-
tancijos teismy sprendimy principg nacionaliniame lygmenyje, bus pazeisti
konstitucing reik§me turintys res judicata, teisinio tikrumo, teismo nepriklau-
somumo, teismo nesaliSkumo, nediskriminacijos principai ir protingos proceso
trukmés reikalavimas, sumenkés teismy autoritetas ir reputacija.

Treéia, daug diskutuota dél valstybés atsakomybés dél galutinés instanci-
jos teismy sprendimy salygy, ypac¢ pakankamai rimto teisés pazeidimo, turinio
bei jy galimo pritaikymo. Démesys atkreiptas j tai, kad generalinio advokato
M.P. Léger, pateikusio nuomone¢ Kébler byloje, ir Teisingumo Teismo nuomo-
nés tiek salygy turinio, tiek jy taikymo aspektu i$siskyré.

Teisingumo Teismo pozicijai dél valstybés atsakomybés dél galutinés ins-
tancijos teismy veiky nesikeiCiant ir vélesnéje jurisprudencijoje (pvz., Traghetti
byloje), mokslinéje literattiroje nuo diskusijy dél teorinio-koncepcinio principo
pagristumo, pereita prie svarstymy apie realy Sio principo jgyvendinimg prakti-
koje, taip pat galimas alternatyvias pazeisty asmens teisiy gynimo priemones.

Taip pat reikia pastebéti, kad 2009 m. gruodzio 1 d. jsigaliojusi Lisabonos
Sutartis, i$ dalies pakeitusi Europos Sajungos sutartj ir Europos Bendrijos stei-
gimo sutartj, nenumaté jokios konkre¢ios nuostatos dél valstybés atsakomybés,
ieskinj pareiSkus privac¢iam asmeniui. Taigi, nepaisant gausios mokslinés kriti-
kos dél galimy sunkumy derinant nacionaling teis¢ su Europos Sajungos teisés
reikalavimais, su nagrinéjamo principo jgyvendinimu susijusios problemos kol
kas néra sprendziamos Europos Sgjungos lygmenyje, tai palickant daryti vals-
tybéms naréms nacionaliniu lygmeniu. Si aplinkybé skatina analizuoti Teisin-
gumo Teismo praktikg ir aiskintis, dél kokiy priezas¢iy valstybés atsakomybés
deél galutinés instancijos teismy sprendimy principo jgyvendinimas yra proble-
miskas.

Be to, pazymétina, kad Lisabonos Sutartimi buvo padaryti pakeitimai, ku-
rie sudaré salygas Europos Sajungai prisijungti prie Europos Zmogaus Teisiy
Konvencijos. Todél aktualu spresti, ar valstybés atsakomybés dél galutinés
instancijos teismy sprendimy principas, taip kaip jis suformuluotas Teisingumo
Teismo jurisprudencijoje, nepaZeidzia atitinkamy Europos Zmogaus Teisiy
Konvencijos nuostaty, taip pat, ar valstybé naré gali jgyvendinti §j principa,
nepazeisdama jsipareigojimy pagal Europos Zmogaus Teisiy Konvencija.

Neabejotinas $io klausimo aktualumas ir Lietuvai. 2004 m. geguzés 1 d.
Lietuvai tapus pilnateise Europos Sgjungos nare, privatiis asmenys taip pat jgijo
teisg pareiksti ieskinius dél Zalos atlyginimo prie§ Lietuvos Respublika. Jokie
konkretiis teisés akty pakeitimai, tiesiogiai susij¢ su nagrinéjamo principo jgy-
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vendinimu, daromi nebuvo. Taigi ypa¢ aktualu nustatyti, ar Lietuvos Respubli-
kos teisés nuostatos, reglamentuojanCios valstybés atsakomybe dél teismy
sprendimy, yra suderintos su Europos Sgjungos teisés reikalavimais, ar jos yra
pakankamai veiksmingos, kad privatiems asmenims garantuoty efektyvig jy
teisiy gynyba ir apsaugoty juos nuo valstybés savivalés. Taip pat svarbu iSana-
lizuoti, kokios yra alternatyvios asmeny pazeisty teisiy teisinés gynybos prie-
moneés.

Tyrimy apZvalga

Reikia pastebéti, kad nagrinéjamos temos aspektais domisi palyginti ne-
daug mokslininky. Tai neabejotinai lemia pasirinktos temos siaurumas ir speci-
fiskumas. Taip pat atkreiptinas démesys | tai, kad dauguma mokslininky $ig
tema nagrinéja vienpusiskai, analizuodami tik tiesiogiai su ES teise susijusius
aspektus (dazniausiai valstybés atsakomybés salygas) arba apsiribodami savo
nacionalinés teisés, jgyvendinancios Kébler sprendima, analize. Biitent tokio
pobidzio analizei démes] skyré G. Anagnostaras, P.J. Wattel, H. Toner, C.D.
Classen, J. Buttimore, J. Komarek, J.E Pfander, C. Vajda, T. Tridimas, P.M.
Rodriguez ir kiti mokslininkai. Vienintelis didesnés apimties darbas, kuriame
analizuojami valstybés atsakomybés dél teismy sprendimy probleminiai klau-
simai, yra B. Hofstotter monografija ,,Non-compliance of national courts: re-
medies in European Community law and beyond”.

Kita mokslininky grupé pasizymi tuo, kad komentuoja atskirus Teisingu-
mo Teismo sprendimus, kurie papildo ir paaisSkina Kdbler sprendimo turinj,
arba nagrinéja probleminius alternatyviy asmens pazeisty teisiy teisinés gyny-
bos priemoniy jgyvendinimo aspektus. Prie tokiy mokslininky priskiriami L.
Rossi, M. Breuer, M. Toborowski, R. Errera ir kiti tyréjai.

Lietuviy mokslininky indélis nagrinéjant valstybés atsakomybés dél galu-
tinés instancijos teismy sprendimy problematikg ypa¢ nedidelis. Kai kuriuos
valstybés atsakomybés dél teisminés valdzios aspektus Lietuvoje yra iSnagriné-
j¢ du mokslininkai: V. Mikelénas monografijoje ,,Civilinés atsakomybés pro-
blemos: lyginamieji aspektai* bei S. Selelionyté-Drukteiniené daktaro diserta-
cijoje ,,Valstybés deliktinés atsakomybés raidos tendencijos ™. Visgi nors tei-
smy sprendimy, kaip galimo valstybés atsakomybés pagrindo klausimas $iy
mokslininky darbuose buvo aptartas, nei pirmasis, nei antrasis specialistas ne-
nagrinéjo valstybés atsakomybés dél galutinés instancijos teismy sprendimy
klausimo, kai tokia atsakomybé kyla dél netinkamo ES teisés jgyvendinimo.
Epizodiskai disertacijos tyrimo objektas paliestas A. Samuilytés straipsnyje,
kuriame trumpai aptarta Kobler bylos esmé, bei A. Vaitkevicittés darbuose,
skirtuose bendro pobuidzio valstybés deliktinés atsakomybés dél Europos Sa-
jungos teisés pazeidimy klausimams nagrinéti.
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Tyrimo mokslinis naujumas ir reik§meé

Disertacinis darbas yra naujas keletu pozitiriu. Visy pirma, autoré atlicka
ne tik valstybés atsakomybés dél galutinés instancijos teismy sprendimy doktri-
nos turinio, bet ir alternatyviy asmens pazeisty teisiy teisinés gynybos priemo-
niy jgyvendinimo saglygy, ju efektyvumo bei suderinamumo su ieSkiniu dél
7alos atlyginimo analize. Siy aspekty taip pla¢iai nenagrinéja né vienas i auks-
¢iau minéty mokslininky. Antra, jsigaliojus Lisabonos SutarCiai, keiéiasi kai
kurie teisinio reguliavimo aspektai. Iki Siol valstybés atsakomybés dél galutinés
instancijos teismy sprendimy ir galimy alternatyviy pazeisty asmens teisiy gy-
nybos priemoniy kontekste jie néra jvertinti nei tarptautiniame, nei nacionali-
niame lygmenyje. Trecia, kai kuriose Europos Sajungos valstybése (pvz., Aust-
rijoje, Jungtinéje Karalystéje, Pranciizijoje, taip pat Lietuvoje) §is sprendimas
jau yra pritaikytas, dél ko iSryskéja naujos, autorés ziniomis, nei uzsienio, nei
lietuviy mokslininky nejvertintos ir nenagrinétos teorinés bei praktinés proble-
mos (pvz., galima valstybés atsakomybé dél konstitucinio teismo sprendimy).
Atsizvelgiant | Siuos aspektus galima teigti, kad pasirinkta tema ,,Valstybés
atsakomybé dél nacionaliniy galutinés instancijos teismy sprendimy* yra pir-
masis tokio pobtidzio mokslinis tyrimas, kuriame analizuojamas ne tik Teisin-
gumo Teismo suformuluotos doktrinos pagrindimas, turinys, praktinis jos igy-
vendinimas nacionalinéje Lietuvos teiséje, bet ir galimos alternatyvios asmens
pazeisty teisiy gynybos priemonés bei jy suderinamumas su ieSkiniu pries vals-
tybe dél Zalos atlyginimo.

Valstybiy atsakomybés dél galutinés instancijos teismy sprendimy analizé
turéty biiti naudinga tiek Lietuvos Respublikos jstatymy leidZiamosios, tiek
vykdomosios, tiek teisminés valdzios institucijoms, suvokiant Europos Sajun-
gos teiséje numatyty jsipareigojimy turinj, galimg atsakomybeg. Istatymy leidé-
jas tyrimo rezultatus galés panaudoti rengdamas teisés akty projektus, vykdo-
moji valdzia — taikydama Europos Sajungos teis¢ praktikoje (ypa¢ Lietuvos
Respublikos Teisingumo ministerija, atstovaudama valstybe ieskiniuose dél
zalos atlyginimo), teisminé valdzia — susipazindama su elgesio, nesuderinamo
su Europos Sajungos teise, pasekmémis. | Siame darbe nurodytus nagrinéjamo
instituto trikumus ir pasitlymus dél jo tobulinimo galéty atsizvelgti ir Europos
Sajungos Taryboje Lietuva atstovaujantys ministrai bei Lietuvos Respublikos
pilieciy i8rinkti Europos Parlamento nariai tam, kad galéty prasmingai dalyvau-
ti ateityje vyksianciuose debatuose dél Sutarties dél Europos Sgjungos veikimo
tobulinimo.

Manytina, kad Europos Sajungos teisei vis labiau skverbiantis j kasdienj
Lietuvos gyvenimg, didés zalos padarymo dél netinkamo Europos Sajungos
teisés taikymo asmeniui tikimybé. Todél mokslinis darbas taip pat galéty tapti
praktinémis gairémis asmenims ar jy atstovams, besikreipiantiems ar ketinan-
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tiems kreiptis j teismg dél zalos, patirtos dél neteiséto galutinés instancijos -
teismo sprendimo, atlyginimo, vertinant savo galimybes laiméti byla bei spren-
dziant dél alternatyviy pazeisty asmens teisiy teisinés gynybos priemoniy pa-
naudojimo.

Be to, tyrimas turéty prisidéti prie Lietuvos valstybés atsakomybés doktri-
nos vystimosi (ypaé atsizvelgiant j tai, jog nagrinéjamas klausimas Lietuvos
mokslininky darbuose analizuojamas tik epizodiskai, neatskleidziant valstybés
atsakomybés dél galutinés instancijos teismy sprendimo turinio ypatumy ir
problematikos) bei biiti pagrindu platesnio masto mokslinéms diskusijoms.
Disertacija taip pat bus naudinga déstantiems ir studijuojantiems Europos Sga-
jungos teisés discipling, rengiant $vietéjisko pobtidzio leidinius, skirtus infor-
muoti Lietuvos Respublikos juridinius ir fizinius asmenis apie galimybe ginti i$
Europos Sajungos teisés kylancias teises.

Tyrimo objektas, tikslas ir uZdaviniai:

Tyrimo objektas - valstybés atsakomybé dél nacionaliniy galutinés instan-
cijos teismy sprendimy, pazeidzianciy Europos Sajungos teisg, ir alternatyvios
asmens pazeisty teisiy teisinés gynybos priemongés.

Disertacijos tikslas — istirti valstybés atsakomybés dél nacionaliniy galuti-
nés instancijos teismy sprendimy pagristumo ir tokios atsakomybés taikymo
nacionaliniame lygmenyje probleminius aspektus, jgyvendinimo galimybes
Lietuvoje bei galimg alternatyviy asmens paZzeisty teisiy teisinés gynybos prie-
moniy pritaikyma.

Kad buty pasiektas tikslas, keliami tokie uZdaviniai:

1) Ivertinti valstybés atsakomybés dél galutinés instancijos teismy spren-
dimy, pazeidzian¢iy Europos Sajungos teise, teisinj pagristuma, atsizvelgiant j
tarp Saliy galiojancias tarptautinés teisés normas, valstybéms bendrus teisés
principus, Sutarties dél Europos Sgjungos veikimo tiksla, pobiid;j ir kontekstg.

2) Identifikuoti galimus valstybéms naréms bendry konstitucinés reiks-
meés principy pazeidimus, Kobler doktring jgyvendinant nacionaliniu lygmeniu;

3) Remiantis Teisingumo Teismo jurisprudencija bylose dél valstybés at-
sakomybés, nustatyti valstybés atsakomybés dél galutinés instancijos teismy
sprendimy kilimo salygy turinj;

4) Atsizvelgiant | administraciniy institucijy ir teismo sprendimy perziti-
réjimo bei Sutarties dél Europos Sajungos veikimo 258, 260 str. jtvirtintos ,,pa-
zeidimo procediiros* taikymo salygas, jvertinti §iy teisinés gynybos priemoniy
ir individualaus ieskinio pries valstybe suderinamuma, palyginti jy efektyvuma
su ieskinio prie§ valstybe efektyvumu;

5) ivertinti, ar valstybés atsakomybé dél galutinés instancijos teismy
sprendimy yra suderinama su Lietuvos Konstitucija, ar Lietuvos Respublikos
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nacionalinés teisés nuostatos, reglamentuojancios valstybés atsakomybés saly-
gas, atitinka Europos Sajungos reikalavimus, ir nustatyti, ar Lietuvai galéty kilti
atsakomybé dél Lietuvos Respublikos Konstitucinio Teismo sprendimy.

Ginamieji disertacijos teiginiai:

1) Lietuvos Konstitucija nedraudzia valstybés atsakomybés dél galutinés
instancijos teismy sprendimy. Tokia atsakomybé galima, jeigu ja igyvendinant
nepazeidziami konstitucinés reikSmés principai.

2) leskinio dél Zzalos atlyginimo nagringjimas Zemesnés instancijos -
teismuose nesuderinamas su teismy nepriklausomumo ir nesaliSkumo bei teisi-
nio tikrumo principais. Nagringjama problema efektyviausiai buty iSspresta
suteikiant Teisingumo Teismui kompetencijg nacionaliniy teismy sprendimy
teisétuma jvertinti prejudicinés procediiros metu.

3) Proceso atnaujinimas, skirtingai nuo Europos Komisijos vykdomos
valstybés padaryty Europos Sajungos teisés pazeidimy priezitiros procediiros,
galéty buti efektyvia alternatyva pazeisty asmens teisiy gynimui, ta¢iau Euro-
pos Sgjungos teisé Sios alternatyvos negarantuoja. Atsizvelgdamas | $ios teisi-
nés gynybos priemonés efektyvuma, lyginant su ieskinio prie§ valstybe dél
zalos atlyginimo kaip teisinés gynybos priemonés veiksmingumu, jstatymy
leidéjas proceso atnaujinimo galimybe turéty uztikrinti savo iniciatyva.

Tyrimo Saltiniai ir jy apZvalga

Disertacijoje naudojamasi trimis $altiniy grupémis: a) nacionalinés teisés,
Europos Sajungos teisés bei tarptautinés teisés aktais; b) Teisingumo Teismo,
Europos Zmogaus Teisiy Teismo, kity tarptautiniy teisminiy institucijy, Lietu-
vos bei kity valstybiy teismy jurisprudencija; c) tarptautinés teisés, Europos
Sajungos teisés bei nacionalinés teisés reguliavimg analizuojanc¢iy mokslininky
darbais.

Pirmoje ir treCiojoje dalyse daugiausia démesio skiriama valstybés atsa-
komybés dél galutinés instancijos teismy sprendimy teisiniam pagristumui
jvertinti bei atsakomybés jgyvendinimo salygy turiniui nustatyti. Todél pagrin-
diniais Saltiniais S§iame analizés etape yra Europos Sajungos pirminé ir antriné
teisé, ypa¢ Teisingumo Teismo jurisprudencija bei generaliniy advokaty nuo-
monés. Svarby vaidmen;] atliekant sisteming¢ analiz¢ be minéty Saltiniy vaidina
tarptautinés sutartys (Vienos Konvencija dél tarptautiniy sutarciy teisés, Euro-
pos Zmogaus Teisiy Konvencija), taip pat jvairiy valstybiy nacionalinés teisés
aktai bei teismy praktika. Sios analizés kontekste taip pat svarbiis pritaikius
anketinj metodg gauti Europos Sagjungos valstybiy Teisingumo ministerijy atsa-
kymai j klausimus dél valstybés atsakomybés principo jgyvendinimo nacionali-
niu lygmeniu.
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Analizuojant, ar jgyvendinant valstybés atsakomybe dél galutinés instanci-
jos teismy sprendimy galimi konstitucinés reik§més principy, inter alia jtvirtin-
ty Europos Zmogaus Teisiy Konvencijoje, pazeidimai, daug démesio skiriama
Europos Zmogaus Teisiy Konvencijai bei jos nuostatas detalizuojangiai Euro-
pos Zmogaus Teisiy Teismo jurisprudencijai. Ypa¢ svarbus 3altinis, atsklei-
dziant konstitucinés reik§més principy turinj bei Teisingumo Teismo praktikos
suderinamuma su §iais principais, yra Europos Tarybos Ministry Komiteto bei
Europos Teiséjy Patariamosios Tarybos nuomonés teismy nepriklausomumo,
nesaliSkumo bei atsakomybés klausimais.

Nustatant, kokios galimos alternatyvios asmens pazeisty teisiy gynybos
priemonés, bei vertinant ieskinio prie§ valstybg bei jvardinty alternatyviy prie-
moniy efektyvumg bei suderinamuma, be Teisingumo Teismo praktikos svarbiu
Saltiniu yra ir Europos Komisijos dokumentai, susij¢ su pazeidimo procediira.

Nagrinéjant teismy atsakomybés principo jgyvendinimo galimybes Lietu-
voje daugiausia démesio skiriama nacionaliniams Lietuvos Respublikos teisés
aktams bei teismy praktikai, ypa¢ Lietuvos vyriausiojo administracinio teismo
bei Lietuvos Respublikos Konstitucinio Teismo jurisprudencijai. Ypatingai
svarbiu Saltiniu analizuojant galimg valstybés atsakomybe dél Lietuvos Res-
publikos Konstitucinio Teismo sprendimy tampa mokslininky S. Platon ir E.
Sileikio pateiktos mokslinés nuomonés.

Galiausiai pabréztina, kad didziausig visos disertacijos tyrimy Saltiniy gru-
pe¢ sudaro doktrina. Ja, siekiant atskleisti disertacijoje analizuojamo problemi-
niy klausimy esmg¢ bei nuomoniy jvairove, daugiau ar maziau naudotasi visose
disertacijos dalyse.

Tyrimo metodika

Atliekant tyrima, taikomi tiek teoriniai, tieck empiriniai tyrimo metodai: [y-
ginamasis, sisteminés analizés, lingvistinis, anketinis, eksperty, aprasomasis
bei apibendrinimo.

Darbo struktira

Disertacijg sudaro: jvadas, penkios dalys, iSvados ir pasitilymai, santrauka
angly kalba, Saltiniy sgra$as ir autorés moksliniy publikacijy sarasas.

Pirmoje dalyje pateikiama valstybés atsakomybés dél galutinés instancijos
teismy sprendimy teisinio pagristumo analizé. SistemiSkai taikant sisteminj
(konteksto) ir teleologinj sutarties aiSkinimo metodus, nagrinéjama, ar valstybé
kaip atsakomybés pagal Europos Sajungos teis¢ subjektas turéty biiti supranta-
ma kaip apimanti galutinés instancijos teismus. Atsizvelgiant j Sutarties kon-
tekstg bei Saliy tarpusavio santykiams taikytinas tarptautines paprotines teisés ir
sutartines teisés normas, aiSkinamasi, ar valstybei kyla atsakomybé dél galuti-
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nés instancijos teismy sprendimy, kai jie pazeidzia tarptautinés teisés reikala-
vimus. Taip pat analizuojama, ar Sutartyje dél Europos Sajungos veikimo jtvir-
tinta Europos Sajungos deliktiné atsakomybé gali buti taikoma kaip analogas
pagrindziant valstybés atsakomybe pagal privataus asmens ieskinj. [vertinama,
ar Europos Sgjungai gali kilti atsakomybé dél Teisingumo Teismo sprendimy.
Be to, atsizvelgiant ] 15 valstybiy Europos Sagjungos nariy nacionalinj teisinj
reglamentavima, galiojusj sprendziant Kobler byla, vertinama, ar valstybei gali
kilti atsakomybg, jeigu galutinés instancijos teismai veikia nesuderinamai su
nacionaline teise. Taikant teleologinj sutarties metoda, analizuojama, ar valsty-
bés atsakomybés dél galutinés instancijos teismy sprendimy nustatymas gali
daryti jtaka sutarties veikimo efektyvumui. Atsizvelgiant | rezultatus, gautus
pritaikius sistemin] ir teleologinj metodus, daroma iSvada dél atsakomybés
teisinio pagristumo. Taip pat vertinama, kokig jtaka pagristumui turi Lisabonos
Sutarties pakeitimai.

Antroji dalis skirta galimy konstitucinés reikSmés principy pazeidimy,
igyvendinant valstybés atsakomybe nacionaliniu lygmeniu, nustatymui. Sie-
kiant identifikuoti galimus pazeidimus, atskleidziamos teismy nepriklausomu-
mo ir nesaliSkumo, nediskriminacijos principy, res judicata ir kity teisinio tik-
rumo principo aspekty samprata. Atsizvelgdama j analizuojamo konstitucinés
reik§meés principo turinio specifika, autoré vertina, ar, pirma, principo nepazei-
dzia pats valstybés atsakomybés dél galutinés instancijos teismy veiky egzista-
vimas, antra, ar teismy nepriklausomumo, nesaliSkumo ir teisinio tikrumo prin-
cipai néra klititis ieskiniui dél zalos atlyginimo nagrinéti Zemesnés instancijos
teisme, bei, treCia, ar teisé ] teisinga teisma uztikrinama ieskinj nagrinéjant
galutinés instancijos teisme, dél kurio sprendimy yra skundziamasi. Keliamas
klausimas, ar nacionalinis teismas gali iSnagrinéti ieskinj dél zalos atlyginimo,
nepazeidgs protingos proceso trukmés reikalavimo. Vertinama, ar ,,protingos
proceso trukmés reikalavimas® yra taikomas procesui konstituciniame ir Tei-
singumo Teisme. Taip pat analizuojama, ar valstybéje asmeniui nesuteikus
galimybés kreiptis dél Zalos atlyginimo dél galutinés instancijos teismy spren-
dimy, kai jie pazeidzia nacionalinés teisés normas, nebus pazeistas nediskrimi-
nacijos principas.

Trecioji dalis pradedama tinkamo atsakomybés subjekto nustatymu. Jvar-
dinus, kokiy institucijy sprendimai pagal ES teis¢ gali bati laikomi ,,galutinés
instancijos teismy“ sprendimais, analizuojama, ar konstitucinis teismas gali biiti
laikomas galutinés instancijos teismu, kuris, pirma, turéty pareiga kreiptis dél
prejudicinio sprendimo, ir, antra, kurio veiksmai biity pagrindas valstybés atsa-
komybei pagal Europos Sajungos teis¢. Taip pat identifikuojamos salygos,
kurioms esant valstybei kyla atsakomybé. Atsizvelgiant | Teisingumo Teismo
praktika bylose dél Europos Sajungos teisés nuostaty tiesioginio veikimo, nu-
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statomas pazeista nuostata sickiamos suteikti teisés reikalavimo turinys. Ypa-
tingas démesys skiriamas pakankamai rimto teisés pazeidimo sampratos anali-
zei. Jvardijamos ir detalizuojamos nacionaliniy teismy pareigos, ir siekiant
nustatyti, kokiais atvejais pareigy nevykdymas gali biiti laikomas pakankamai
rimtu Europos Sajungos teisés pazeidimu, identifikuojami pakankamai rimto
teisés pazeidimo kriterijai. Atsizvelgiant j Teisingumo Teismo praktikg bylose
deél valstybés atsakomybés dél kity valdzios grandziy veiksmy, analizuojama, ar
sprendziant klausimg dél valstybés atsakomybés dél galutinés instancijos -
teismy sprendimy valstybei paliktos diskrecijos veikti Europos Sajungos teisés
reguliuojamose srityse apimtis, pazeistos nuostatos aiSkumas, tikslumas bei
pobidis bei Europos Sajungos institucijy pozicija turi jtakos pazeidimo rimtu-
mui. Daug démesio skiriama ty¢inio Europos Sajungos teisés pazeidimo
pobiidzio analizei ir pareigos kreiptis | Teisingumo Teismg dél prejudicinio
sprendimo pazeidimo kaip valstybés atsakomybés salygos vertinimui. Dalis
baigiama jvertinimu, ar tiesioginio priezastinio ry$io reikalavimo turinys yra
nustatomas remiantis nacionaline, ar Europos Sgjungos teise.

Ketvirtosios dalies tyrimo objektas — galimos alternatyvios pazeisty as-
mens teisiy gynimo priemonés. Analizuojama, ar pareiga perzitréti sprendima,
kai jame padaromas Europos Sgjungos teisés pazeidimas, turi ne tik administra-
cinés institucijos, bet ir nacionaliniai teismai. Vertinama, ar sprendimo perziii-
réjimo procedira turéty biiti laikoma savarankiska asmens pazeisty teisiy teisi-
nés gynybos priemone, ar vidaus gynybos priemone, kurig privalu i$naudoti
pries pateikiant ieskinj dél Zalos atlyginimo, t.y. ar valstybé gali reikalauti prie§
kreipiantis dél Zalos atlyginimo i$naudoti proceso atnaujinimo galimybe. Anali-
zuojamos sprendimo perzitiréjimo sglygos ir jvertinamas §ios priemonés efek-
tyvumas, lyginant su ieskiniu dél zalos atlyginimo prie$ valstybe. Be to, Sioje
dalyje nustatomas Sutarties dél Europos Sajungos veikimo 258, 260 straips-
niuose numatytos ,,pazeidimo procediiros” pobiidis, analizuojamos jos taikymo
nacionaliniy teismy sprendimy atzvilgiu galimybés, bei jvertinamas ,,pazeidimo
procediiros* vaidmuo ginant privaéiy asmeny teises.

Penktoji dalis skirta iSanalizuoti, kaip Lietuva jgyvendina i§ Europos Sa-
jungos teisés kylancius reikalavimus. Nagringjama, ar valstybés atsakomybé
dél galutinés instancijos teismy sprendimy nepazeidzia Lietuvos Respublikos
Konstitucijos nuostaty, ir kokie pokyciai reikalingi siekiant uztikrinti efektyvy
Europos Sajungos teisés jgyvendinimg ir konstitucinés reik§més principy jgy-
vendinimo uztikrinima. Svarstomas klausimas, ar valstybei gali kilti atsakomy-
bé dél Lietuvos Respublikos Konstitucinio Teismo sprendimy, bei kokios gali-
mos alternatyvios pazeisty teisiy teisinés gynybos priemonés. Analizuojama, ar
yra galimas proceso atnaujinimas civilingje ir administracinéje byloje tuo atve-
ju, jeigu yra padarytas Europos Sajungos teisés pazeidimas.
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Disertacija baigiama iSvadomis ir pasililymais. Taip pat pridedama diser-
tacijos santrauka angly kalba, literatliros sgrasas ir autorés publikacijy moksli-
niuose leidiniuose sarasas.

ISvados ir pasiiilymai

1. Sutarties dél Europos Sajungos veikimo analizé rodo, kad valstybés at-
sakomybé dél galutinés instancijos teismo sprendimy yra teisiskai pagrista. Sia
i8vada autoré pagrindzia sistemiSkai taikydama teleologinj ir sisteminj tarptau-
tiniy sutarciy aiskinimo metodus. Sisteminio metodo pritaikymas (analizuojant
tarptautinés paprotinés, Europos Zmogaus Teisiy Konvencijos ir nacionalinés
teisés nuostatas) neleidzia vienareik§miskai teigti, jog valstybé kaip atsakomy-
bés subjektas turéty biiti suprantama kaip apimanti galutinés instancijos -
teismus. Tarptautinés ir nacionalinés teisés nuostaty taikymo praktika rodo, kad
valstybés atsakomybé dél galutinés instancijos teismy galima tik tuomet, jeigu
teismas pazeidzia tarptauting teis¢ (iSskirtiniais atvejais — nacionaling teisg).
Visgi tiek Sutarties tikslas, tick Europos Sajungos Sutarties 3(a) str. (ex Euro-
pos Bendrijos steigimo sutarties 10 str.) nuostatos, tiek valstybiy praktika kei-
¢iant pirming Europos Sajungos teis¢ ir tobulinant Europos Sajungos teisés
nuostatas rodo, kad buvo siekta sudaryti efektyviai veikiancia tarptauting sutar-
ti. Sutarties efektyvumas sumazéty, jeigu valstybé, veikdama per galutinés ins-
tancijos teismus, neuZztikrinty efektyvaus Europos Sajungos teise suteikiamy
teisiy jgyvendinimo, ir asmenys negaléty, galutinés instancijos teismams pazei-
dus ES teisg, reikalauti zalos atlyginimo.

2. Valstybés atsakomybés dél galutinés instancijos teismy sprendimy, pa-
zeidzian¢iy Europos Sajungos teis¢, jgyvendinimas pazeidZia ne teismo spren-
dimo res judicata, o jo prejudicing galig. Asmenims ginéijant teismo pirminéje
byloje nustatytus faktus, galutinés instancijos teismo sprendimu nustatytos
faktinés aplinkybés ar pritaikyta Europos Sajungos teisé gali biiti i§ naujo -
perkvalifikuojami Zemesnés instancijos teismo byloje dél zalos atlyginimo. Tai
gali salygoti dviejy galutiniy vienas kitam prieStaraujanéiy sprendimy buvima.
Tokia situacija gali sukelti nepasitikéjimg teismine sistema ir lemti teisinio
netikrumo atsiradima.

Valstybés atsakomybés dél galutinés instancijos teismy sprendimy jgy-
vendinimas nacionaliniuose teismuose, kai dél tokios teismo veikos teisétumo
ir pagristumo turi spresti Zemesnés instancijos teismo teiséjas, pazeidzia teismy
nepriklausomumo (objektyvaus teismo nesalisSkumo) bei teisinio tikrumo prin-
cipus. Manytina, kad efektyviausiai nagrinéjamg problema galima iSspresti
suteikiant Teisingumo Teismui kompetencija nacionaliniy teismy sprendimy
atitikima Europos Sajungos teisés reikalavimams jvertinti prejudicinés procedi-
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ros metu, nacionaliniam teismui paliekant tik teis¢ pasisakyti dél zalos ir prie-
zastinio rysio.

3. Atsakomybé valstybei nekyla, jeigu galutinés instancijos nacionalinis
teismas, atsizvelgdamas j Teisingumo Teismo praktikoje suformuluotas iSimtis,
netaiko nacionalinés teisés nuostaty, trukdanéiy jgyvendinti Europos Sajungos
teise, tiesiogiai taiko tiesiogiai veikianéias Europos Sgjungos teisés nuostatas,
kilus Europos Sajungos teisés aiSkinimo ar galiojimo klausimui kreipiasi j
Teisingumo Teismg prejudicinio sprendimo, nacionaling teis¢ aiSkina
sutinkamai su direktyvos, kurios valstybé tinkamai nejgyvendino, nuostatomis,
bei, esant butinybei, uZtikrina Europos Sajungos teisés jgyvendinima,
taikydamas laikingjg apsauga.

Valstybés atsakomybé dél galutinés instancijos teismy sprendimy kyla tik
tais atvejais, kai Europos Sgjungos teisés pazeidimas yra ,,pakankamai rimtas*.
Sprendzianti dél pazeidimo rimtumo nacionaliné teisminé institucija privalo
atsizvelgti | visas bylai reik§Smingas aplinkybes, inter alia | pazeistos nuostatos
tikslumg ir aiSkumag, teisés klaidos pateisinamumg, Sgjungos institucijy
pozicija, kai ji taikytina, galimg pareigos kreiptis | Teisingumo Teismo
pazeidima, bei klaidos ty¢inj pobiid;.

Pazeidus tikslig ir aiskig nuostata, klaida gali bati laikoma pateisinama tik
i$skirtiniais atvejais, kai nacionalinis teismas rodo aiSkias intencijas laikytis
Europos Sajungos teisés reikalavimy, taciau kity Europos Sgjungos institucijy
pozicija ji suklaidina. Netikslios ir neaiSkios nuostatos pazeidimo atveju,
lemiamg jtaka sprendziant dél pazeidimo rimtumo gali turéti pareigos kreiptis
prejudicinio sprendimo tinkamas nevykdymas. Jeigu nacionalinis teismas tai
daro nenurodydamas aiSkiy priezaséiy, nesikreipimas gali buti faktoriumi,
lemianc¢iu pazeidimo rimtumg. Jeigu nacionalinis teismas nusprendzia remtis
acte clair doktrina ir paaiskina nesikreipimo priezastis, toks pazeidimas turéty
biti laikomas rimtu tik tuo atveju, jeigu remiantis kitomis aplinkybémis bty
nustatyta, kad nacionalinis teismas aiSkiai suprato bitinumg kreiptis
prejudicinio sprendimo.

4. Teismo sprendimo perzitiréjimas galéty buti efektyvia alternatyva as-
mens pazeisty teisiy gynimui, ta¢iau Europos Sajungos teisé Sios teisinés gyny-
bos priemonés negarantuoja. Valstybé, tinkamai jgyvendinanti jsipareigojimus
pagal Europos Sajungos teisg, privalo uztikrinti tik teis¢ kreiptis dél zalos atly-
ginimo ir negali reikalauti prie$ tai pasinaudoti suteikta teise j sprendimo -
perzitiréjimg. Asmuo nepraranda teisés kreiptis dél Zalos atlyginimo, padaryto
galutinés instancijos teismo sprendimais, ir tuomet, kai pasinaudoja teise ]
sprendimo perziliréjima ir jo atzvilgiu priimamas nepalankus sprendimas.

Europos Sajungos institucijy vykdoma valstybiy pazeidimy priezitiros
procediira yra neefektyvi asmens pazeisty teisiy gynybos priemoné. Individai
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nedaro jtakos pazeidimo procediiros vyksmui, o pazeidimo procediiros rezulta-
tai i§ esmés nelemia atskiro individo teisinés padéties. Konstatavimas, kad vals-
tybé pazeidé Europos Sajungos teisg, yra svarbi, tac¢iau nepakankama aplinkybé
tam, kad biity patenkintas Kdbler tipo ieskinys, kadangi Europos Sajungos
institucijy pozicija yra tik viena i§ aplinkybiy, j kurias atsizvelgia nacionalinis
teismas, spresdamas, ar pazeidimas buvo pakankamai rimtas.

5. Analizuojant Lietuvos Respublikos Konstitucinio Teismo jurisprudenci-
ja nekyla abejoniy, kad Lietuvos Respublikos Konstitucija suteikia teis¢ j zalos,
padarytos teismy sprendimais, atlyginimg. Konstitucija jtvirtina valstybés pa-
reigg atlyginti jos institucijy ar pareigliny veiksmais padaryta zala, o Lietuvos
Respublikos Konstitucinio Teismo vartojama sgvoka ,,valstybés institucijos*
inter alia apima nacionalines galutinés instancijos teismines institucijas.

Kadangi jstatymy leidéjas nenumato aiSkios galimybés kreiptis dél zalos,
padarytos galutinés instancijos teismy sprendimais, atlyginimo, ir nedetalizuoja
jos realizavimo salygy, nacionaliniai teismai tokig galimybe asmeniui suteikia
taikydami Konstitucijos ir Europos Sgjungos teisés nuostatas. Kadangi toks
zalos atlyginimo klausimo procesinis sprendimo biidas, kai bylg dél galutinés
instancijos teismo padarytos zalos atlyginimo sprendZia Zemesnés instancijos
teismas, gali sukelti abejoniy dél teismo nepriklausomumo (teismo objektyvaus
nesaliSkumo), jstatymo leidéjas galéty (turéty) ieSkinio dél zalos atlyginimo
nagrinéjima patikéti Lietuvos Auksciausiajam Teismui (senatui arba plenarinei
sesijai) bei Lietuvos vyriausiojo administracinio teismo plenarinei sesijai.

Lietuvos Respublikos Konstituciniam Teismui jgyvendinant abstrakcia
normy konstitucingumo kontrole ir suklydus dél Europos Sajungos teisés turi-
nio, valstybés atsakomybé dél Lietuvos Respublikos Konstitucinio Teismo
sprendimy kilti negali. Nors Lietuvos Respublikos Konstitucinis Teismas ir bus
laikomas prisidéjes prie Europos Sgjungos teisés pazeidimo, jis nelaikomas
tiesioginiu Europos Sgjungos teisés pazeidéju. Konstitucijoje jtvirtinus indivi-
dualaus konstitucinio skundo galimybeg, Lictuvos Respublikos Konstitucinis
Teismas, kilus Europos Sajungos ir nacionalinés teisés atitikimo klausimui,
tampa tuo galutinés instancijos teismu, kuris privalo kreiptis j Teisingumo Tei-
smo prejudicinio sprendimo, ir jgyja galimybe ,,iStaisyti” bendrosios kompeten-
cijos arba administracinio teismo padarytg klaidg dél Europos Sajungos teisés.
Atitinkamai jo klaida dél Europos Sgjungos teisés turinio tiesiogiai sglygoja tai,
kad asmuo netenka galimybés apginti pazeistas Europos Sgjungos teisés garan-
tuojamas teises.

Lietuvos bendros kompetencijos ir specializuotuose teismuose proceso at-
naujinimo galimybés dél Europos Sajungos teisés pazeidimo yra nevienodos.
Galutinés instancijos teismui padarius akivaizdzig Europos Sajungos teisés
aiSkinimo ar taikymo klaidg, teisés normos leidzia atnaujinti procesg adminis-
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tracinéje, bet ne civilinéje byloje. Manytina, kad toks teisinis reglamentavimas
turéty buti kei¢iamas, numatant teis¢ atnaujinti civilinj procesa byloje, kai (a)
byloje buvo neteisingai iSaiSkintas ar pritaikytas Europos Sgjungos teisés aktas,
kuriam véliau prejudicinés procediiros metu kitokig prasme suteiké Teisingumo
Teismas, arba (b) tuo atveju, jeigu teismas nevykdé pareigos kreiptis j Teisin-
gumo Teisma, ir tai galéjo jtakoti akivaizdzios Europos Sajungos teisés klaidos
padaryma.

Valstybéms naréms nesutariant dél galimo Europos Sgjungos pirminés tei-
sés (Sutarties dél Europos Sajungos veikimo 267 str.) pakeitimo, kuriuo bty
jtvirtinta Teisingumo Teismo teisé dél nacionalinio galutinés instancijos teismo
ivykdyto Europos Sajungos teisés pazeidimo rimtumo spresti prejudicinio pro-
ceso metu, autoré, atsizvelgdama j auks¢iau padarytas iSvadas, sitilo:

Administraciniy byly teisenos jstatymo 20 str. 1 dalj papildyti 6) punktu,
numatant, kad Lietuvos vyriausiasis administracinis teismas yra vienintelé ir
galutiné instancija byloms dél zalos, atsiradusios dél Lietuvos Vyriausiojo ad-
ministracinio teismo 3 ar iSpléstinés 5 teiséjy kolegijos padaryto akivaizdaus
Europos Sajungos teisés pazeidimo. Atitinkamai turéty buti keiciamas Teismy
jstatymo 31 str., 1 dalj papildant 5) punktu.

Keisti Administraciniy byly teisenos jstatymo 46 str., numatant, kad bylos
dél zalos, atsiradusios dél Lietuvos Vyriausiojo administracinio teismo 3 ar
iSpléstinés 5 teiséjy kolegijos padaryto akivaizdaus Europos Sajungos teisés
pazeidimo, nagrinéjamos teismo plenarinéje sesijoje.

Teismy jstatymo 23 str. papildyti 5 dalimi, numatant, kad Lietuvos Auks-
Ciausiasis Teismas yra vienintelé ir galutiné instancija byloms dél Zalos, atsira-
dusios dél bendrosios kompetencijos galutinés instancijos teismy ir Lietuvos
vyriausiojo administracinio teismo plenarinés sesijos padaryto akivaizdaus
Europos Sajungos teisés pazeidimo.

Teismy jstatymo 25 str. papildyti 5 dalimi, numatant, kad Lietuvos Auks-
¢iausiojo Teismo senatas nagrinéja bylas dél zalos, atsiradusios dél Lietuvos
Aukséiausiojo Teismo plenarinés sesijos ir Lietuvos vyriausiojo administraci-
nio teismo plenarinés sesijos padaryto akivaizdaus Europos Sajungos teisés
pazeidimo.

Papildyti Lietuvos Respublikos civilinio proceso kodekso 357 str., numa-
tant, kad Lietuvos Auksciausiojo Teismo Civiliniy byly skyriaus plenariné
sesija nagrinéja bylas dél zalos, atsiradusios dél bendrosios kompetencijos galu-
tinés instancijos teismy padaryto akivaizdaus Europos Sajungos teisés pazeidi-
mo.

Istatymo leidéjui nepakeitus jstatyminio reglamentavimo, nacionaliniai
teismai turéty pasekti Lietuvos vyriausiojo administracinio teismo praktika ir,
remdamiesi Konstituciniu jstatymu ,,Dél Lietuvos Respublikos narystés Euro-
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pos Sgjungoje” ir Europos Sgjungos teise, nagrinéti ieskinius dél zalos, padary-
tos galutinés instancijos teismy sprendimais, atlyginimo.

Taip pat, atsizvelgiant | iSvadas, padarytas dél alternatyviy asmens
pazeisty teisiy gynybos priemoniy, sitiloma papildyti Lietuvos Respublikos
civilinio proceso kodekso 366 str. 1 dalj 10) punktu, numatant, kad procesa
galima atnaujinti ir tuomet, jeigu (a) galutinés instancijos teismo sprendime
(nutartyje, jsakyme ar nutarime) yra padaryta akivaizdi Europos Sajungos teisés
aiskinimo arba taikymo klaida, ir yra vélesné tokia klaidg patvirtinanti Teisin-
gumo Teismo praktika, arba (b) teismas nevykdé Sutarties dél Europos Sajun-
gos veikimo 234 str. jtvirtintos pareigos kreiptis prejudicinio sprendimo, ir tai
galéjo jtakoti akivaizdZios Europos Sajungos teisés klaidos padaryma.

Su $iais esminiais jstatymy pakeitimais, esant reikalui, turéty buti suderin-
tos ir kitos Lietuvos Respublikos teisés akty nuostatos.
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