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Riita Kazlauskiene

PUBLIC LAW IN STATUTES OF LITHUANIA
ITS LASTING VALUE IN MODERN LITHUANIAN
LEGAL SYSTEM

Summary

Relevance and Problems. The present work has undisputable links with
problems of modern law. Division of law into public and private is experienc-
ing a rebirth in contemporary Lithuanian case law: the categories of the private
and the public are used both in case law' and in legislative procedure?. It should

' Notions of public and private law are used in Resolution No 28 of 21 December 2000 of the Supreme Court of Lithua-
nia ,,On Case Law of the Republic of Lithuania in Application of Norms of Intemational Private Law*’. Case Law. 2000,
No 14, also in Resolution of 20 February 2008 of the Constitutional Court of the Republic of Lithuania On conformity of
higher legal-education qualification requirements for persons wishing to perform duties of judge according to the proce-
dure laid down in laws, as approved in Resolution No 1568 of 4 October 2002 of the Government of the Republic of
Lithuania ,,On Approval of Higher Legal-Education Qualification Requirements for Persons Wishing to Perform Duties
of Judiges According to the Procedure Laid Down in Law to Article 51(1) of Law on Courts of the Republic of Lithuania
(versions of 24 January 2002, 18 May 2004, 1 June 2006 ) and to Article 5(1) of Law on Coming into Force and Imple-
mentation of Law Amending the Law on Courts of the Republic of Lithuanid'* (case No 19/05) etc., and the notion of
public interest — in ruling of 19 April 2006 of Civil Cases Department of the Supreme Court of the Republic of Lithuania
in civil case No 3K-3-291/2006 ,,On Explanation of the Notion of Public Interest (CPC Auticle 49(1)) “. Case Law. 2006,
No 25; in Resolution of 15 May 2007 of the Constitutional Court of the Republic of Lithuania ,, On Conformity of Article
57(3) of the Law on Administrative Proceedings of the Republic of Lithuania (version of 19 September 2000), Article
10(4) (version of 25 November 1999) and Articles 11(1) and (2) (version of 25 November 1999) of the Law on State
Secrets and Official Secrets of the Republic of Lithuania ) to Constitution of the Republic of Lithuania'* (case No 7/04-
8/04); in Resolution of the Constitutional Court of the Republic of Lithuania of 5 July 2007 ,,On Conformity of Article
5Q)(1) (version of 2 April 2002), Article 16(7) (versions of 13 May 1999 and 11 December 2001) of Law on Restitution of
Property Rights of the Citizens of the Republic of Lithuania to Surviving Real Estate to Constitution of the Republic of
Lithuanid'* (case No 03/04-15/04-05/06); in resolution of the Constitutional Court of the Republic of Lithuania of 23
November 2007 ,,On Conformity of Procedure for Preparation of Privatisation Objects for Privatisation (version of 10
August 2002) as approved in Article 10(12) of the Law on Privatisation of State-Owned and Municipal Property of the
Republic of Lithuania (version of 5 March 2002) and in Resolution No 1427 of 18 December 1997 of the Government of
the Republic of Lithuania ,,On Approval of Procedure for Preparation of Privatisation Objects for Privatisation'* (version
of 10 August 2002) to the Constitution of the Republic of Lithuania™ (case No 13/05); in Resolution of 21 December 2006
of the Constitutional Court of the Republic of Lithuania , On Conformity of Article 5(5) (version of 29 June 2000 ), Articles
6(1), (3) and (4) (version of 29 June 2000), Article 10(1) (version of 29 June 2000), Articles 15(1) and (2) (version of 29
June 2000) of the Law on the National Radlio and Television of the Republic of Lithuaria, and Article 31 (4) (version of 29
August 2000) of the Law on Provision of Information to the Public of the Republic of Lithuania to the Constitution of the
Republic of Lithuania™* (case No 30/03); in Resolution of 31 May 2006 of the Constitutional Court of the Republic of
Lithuania,,,On Conformity of Clauses 2.3 and 2.4 of the Resolution No 1170 of 26 September 2001 of the Government of
the Republic of Lithuaria ,,On Measures of Regulation of Sugar Market* and Clause 2 of the Resolution No 879 of 12
June 2002 of the Government of the Republic of Lithuaria ,, On Amendment of Resolution No 284 of 12 March 2001 of
the Government of the Republic of Lithuania ,,On Determination of White Sugar Production Quotda' to the Constitution of
the Republic of Lithuania and to Article 4(1) (version of 18 May 2000) and Article 4(2) (version of 8 July 1999) of the Law
on Sugar of the Republic of Lithuanid' (case No 42/03); in Resolution of 14 March 2006 of the Constitutional Court of the



be noted, however, that the division of law into public and private is often seen
as an axiom not requiring any substantiation, i.e. as something self-evident. But
quite a frequent use of the said categories in legal science and practice necessi-
tates detailed examination of such dualism from historical point of view and its
substantiation in Lithuanian legal tradition. Thus this examination was pro-
voked by the problem of division of law into public and private and especially
substantiation of this legal dualism in Lithuanian legal tradition. It should be
noted that the problem comprises a few aspects: first of all — determination of
significance of the division of law into public and private for legal system of
the Statutes of Lithuania, then — analysis of public-law institutes in the Statutes
of Lithuania, and finally — designation of public law problems in contemporary
legal system of Lithuania from the point of view of Lithuanian legal tradition.

Attention should be paid to the fact that in Lithuania in 1940-1989 the le-
gal system was formed with negation of the division of law into public and pri-
vate, since one of the attributes of socialist legal doctrine was negation of exis-
tence of private law. At the end of the 20™ century, changes of public relations
in Lithuania resulted in substantial reorganisation of entire legal system. An
objective consequence of the process was reintegration of Lithuanian legal sys-
tem into the family of Roman-Germanic law and rebirth of the classical theory
of division of law into public and private when solving the problem of relation
between person and the State and searching for methods to reconcile unavoid-
able contradictions between collective and private elements, between the need
for social stability and the aspiration for individual freedom.

Republic of Lithuania 2006 m. ,,On Conformity of the Law on Protected Areas of the Republic of Lithuania, of the For-

estry Law of the Republic of Lithuania, of the Law on Land of the Republic of Lithuania, and of Provisions of Regulation

on Constructions on Private Land as Approved in Resolution No 1608 of 22 December 1995 of the Government of the
Republic of Lithuania ,,Approval of Regulation on Constructions on Private Land* to Constitution of the Republic of
Lithuania, on Conformity of the Law on Protected Areas of the Republic of Lithuania and of provisions of Law on Land
Reform of the Republic of Lithuania to provisions of the Organic Law on Land Lots Acquisition Subjects, Procedure,

Condlitions and Restrictions (version of 20 June 1996) as provided in Article 47(2) of the Constitution of the Republic of
Lithuamia, also on Conformity of Clause 2 of the Regulation on Constructions on Private Land as approved in Resolution

No 1608 0f 22 December 1995 of the Government of the Republic of Lithuania ,, On Approval of Regulation on Construc-

tions on Private Land “ to provisions of the Forestry Law of the Republic of Lithuania and the Law on Land of the Repub-

lic of Lithuania *“ (case No 17/02-24/02-06/03-22/04), etc.

% The notion of public law is used Articles 1.1(2), 1.10(2), 1.81(3), 6.271(2), 6.321(4) of the Civil

Code of the Republic of Lithuania. Valstybes Zinios. 2000, No 74-2262; the notion of public

interest is used in Articles 5(3), 41(2), 49, 50, 83(1), 144(2), 146(5), 150(2), 320(2), 353(2), 365(2)

of the Civil Procedure Code of the Republic of Lithuania (versions of Law No 1X-743 of 28 Febru-

ary 2002). Valstybeés Zinios. 2002, No 36-1340; the notion of public interests is used in Sec-

tion XXXIII of the Penal Code of the Republic of Lithuania. Valstybeés Zinios. 2000, No 89-

2741; the notion of State interests is used in Article 2(1) of the Work Code of the Republic of
Lithuania. Valstybeés Zinios. 2002, No 64-2569; the notions of public and State interests are

used in Article 1 of the Penal Code of the Republic of Lithuania. Valstybes Zinios. 2002, No

37-1341.



Thus in modern Lithuanian case law the categories of public and private
law are used frequently — examples can be found both in academic sources and
in applications of law — but at the same time the question of relation between
public and private law remains open. Presently the problem of division of law
into public and private is evident in classification of valid laws, in theoretical
research aimed at improvement of legal regulation and in explanation of legal
norms. Insufficient attention to the problem results in uncertainty of division of
law into public and private, inadequate application of the first or the second,
also when determining their interrelation. The role of legal history, a fundamen-
tal discipline of law, cannot be disputed in this regard. In this context, identifi-
cation of public-law institutes in the Statutes of Lithuania would allow forming
a new approach to current problems of law. Analysis of the idea to divide law
into public and private at the light of history of law can help creating an effec-
tive legal mechanism maintaining the balance between public interests of State
and society and private interests of individual persons. Probably it is the best
incentive for research of experience of the past.

The issue of division of law into public and private is tightly linked with
the problem of conception of law as well. Approach towards necessity to divide
law into public and private, importance of such a division, its criteria, attribu-
tion of some or other legal institutes to public or private law is mostly deter-
mined by most general approaches to the law itself, and therefore the research
of the legal dualism in the Statutes of Lithuania will serve for deeper under-
standing of it.

Subject, Purpose and Tasks of the Research. The purpose of the re-
search is, after systemic examination of legal norms of the Statutes of Lithua-
nia, to determine the relation between institutes of public and private law in
Statutes of Lithuania, to provide analysis of public-law institutes of the Stat-
utes, also, to reveal lasting value of this Lithuanian tradition for contemporary
Lithuanian legal system. . The author believes that analysis of this problem will
allow naming the most general historical regularities of law development.

To achieve the research purpose above, the following tasks were formu-
lated: to review historical development of division of law into public and pri-
vate up till the 16™ century, including criteria of such a division, to reveal sig-
nificance of the division for legal system of the Statutes of Lithuania, to define
the notion of public-law institutes in the Statutes of Lithuania, to perform inte-
gral analysis of public-law institutes in the Statutes of Lithuania on the basis of
achievements of law, history and other disciplines, and, by reviewing public
law issues in contemporary Lithuanian legal system, to reveal lasting value of
Lithuanian legal tradition.

Research subject of the thesis comprises the Statutes of Lithuania and aca-
demic research focused on issues related to the Statutes and the public law. The



research is focused on public-law institutes in legal system of the Statutes of
Lithuania, and modern norms of Lithuanian law, case law and doctrine of law
as regards the public law. It should be noted that in the present work the Stat-
utes of Lithuania are examined historically, in relation to the most general con-
cept of law as a system (legal system of the Statutes of Lithuania is seen as a
category, which is qualitatively higher than simple inner structure) and with
regard to singularities of legal thought of the time and the problem of relation
among individual, society and the State.

Sources of the Research. The main sources for the present research are
the Statutes of Lithuania of 1529, 1566 and 1588, and Lithuanian and foreign
references in area of law, history and other disciplines. Informational basis for
the work was provided by both modern Lithuanian legal norms and case law
and by the legal norms laid down in the Statutes of Lithuania (for research of
public-law institutes, edition of the Statute of Lithuania of 1588 in Saint Peters-
burg was used (1811), also an auxiliary source was used — alphabetical diction-
ary of Lithuanian laws’ (in addition to the Statute of Lithuania of 1588, to re-
veal development of public-law institutes, provisions from Statutes of 1566 and
1529 are used). As a source used to reveal the subject of this work, Decisions of
Lithuania by Petrus Royzius (1563 m.) can be named”.

Novelty of the research work. Novelty of the research is determined by
aspect of the problem analysis — legal norms in the Statutes of Lithuania and in
contemporary practice, case law and doctrine of law are examined in the con-
text of division of law into public and private. In Lithuanian doctrine of law,
this is the first systematic research dedicated to problems of public-law insti-
tutes in Statutes of Lithuania.

Value of the work. Practical and academic value of the research is deter-
mined by its relevance, novelty and conclusions, which deepen and expand
knowledge of public-law institutes in Statutes of Lithuania and, at the same
time, of interaction among individual, State and society of the time, most gen-
eral historical regularities of law development, and problems of the public-law
category in modern legal system of Lithuania. Conclusions of the work can be
used in general theoretical scientific research related to problems of law theory
and law history, also in teaching history of law and for didactic purposes, in
order to improve the level of general knowledge and culture of law.

In the course of the research, analysis is made, statements are formulated;
the conclusions should contribute to formation of the notion of public-law insti-
tutes, ensure deeper understanding of law, and thereby finally to contribute to

? Pocket Dictionary or Brief Content of Polish and Lithuanian Laws. Saint Petersburg, 1810.
* Royzius, P. Decisions of Lithuania (1563 m.). Drawn by Andriulis V., translation from Latin by
Dalia Dilyte. Vilnius, 2007.



proper conception and evaluation of legislative provisions; results of the re-
search are important for explanation of essence of provisions of modern law.

Defended statements of the thesis. The main defended statements of the
thesis are as follows:

1. The law of the Statutes of Lithuania has its internal logic, a system
based upon division of law into public and private. In the Statutes of Lithuania,
the legal dualism reflected the search for compromise between civil society and
the State. The boundary between public and private law institutes in the Stat-
utes of Lithuania was changing — it was influenced by political, economical,
social and other needs felt during specific periods of the GDL development.
When priorities changed in the values preserved by the GDL, respective
changes occurred also in the scope of social relation regulated by the public
law.

2. Public law institutions in Statutes of Lithuania regulate relations be-
tween the State (Grand Duke) and political nation in shaping national policy,
that is, in implementing principles and limits of state power as well as in deter-
mining participation of political nation in this process. The norms of the Stat-
utes of Lithuania governing creation of public authorities, organisation of their
activities and competence illustrate the trends towards dissolution of public-
power functions of the Ruler and emergence of respective institutional forms to
implement them.

3. The category of public law in the modern doctrine of law is used as
having several meaning, its content depends on context, and the value load is
different from that inherent to legal tradition of the GDL; practical significance
of the distinction of public law is also different.

Characteristics of structure of the thesis. Structure of the present work
is subordinate to logics of research and is determined by goals and tasks. The
thesis consists of introduction, five parts, conclusions made on the basis of the
work, a list of research references used (at the end of the thesis), and a list of
academic publications of the person maintaining the thesis.

Academic discourse of the thesis consists of consecutive research, which
is started from analysis of the idea of legal dualism from historical aspect and
determination of its importance for system of the Statutes of Lithuania; the
work is continued with analysis of public-law institutes in Statutes of Lithuania
and naming of public-law problems in modern legal system of Lithuania from
perspective of Lithuanian legal tradition and is finished with formulation of
conclusions.

The first part, ,,The Idea of Legal Dualism and Its Importance for System
of the Statutes of Lithuania®, examines emergence of idea of the division of law
into public and private in ancient Rome, acceptance of qualification of
Domitius Ulpianus as a result of medieval reception, and basis is provided for



the opinion concerning significance of the idea of legal dualism for legal sys-
tem of the Statutes of Lithuania.

The Roman law contained separate thoughts concerning division of law
into public and private, but in the positive law of the time the division did not
have systematic, functional significance. Jus publicum and jus privatum catego-
ries came to be contrasted only by science of late classical period, while practi-
cal significance of such distinction in the legislative body became apparent only
much later in the Western Europe. Division of law into public and private law
acquired much more important practical and theoretical significance only in
16" century, when the school of postglossators is replaced by humanist school
(that is humanist direction in jurisprudence, most widespread among French
lawyers).

The GDL realized the dualism of law under impact of Roman and canon
law. In the GDL, the doctrine of division of law into public and private ac-
quired theoretical and practical significance in the 16™ century, and in this
sense the legal heritage of the GDL proves dependence of Lithuanian legal sys-
tem to the Western legal tradition. In the GDL, thanks to specific circumstances
of historical development, there appeared especially favorable conditions for
reception of the idea of legal dualism. In GDL, local government played a
dominant part, however, the idea of strong, secular GDL was strongly sup-
ported as a counter-balance to the expansion of the Polish Kingdom. Therefore,
as there appeared a need for a compromise between the state, embodied by the
Grand Duke, and personal interests of noblemen, the idea of legal dualism be-
comes particularly appropriate — at that time in the Lithuanian Statutes private
law arises as a sphere of nobleman’s freedom, while public law is intended to
establish the procedure of government’s functioning and its formation, the di-
chotomy of “free nobleman — the state” conditioned the dichotomy “private law
— public law”. Thus, the nature of social relations was significant in developing
the Lithuanian Statutes, that is, in determining legal regulation of social rela-
tions according to the importance of values protected within the state. In the
Lithuanian Statutes, legal norms formed a logically consistent system — how-
ever, they were grouped not according to the principle of branches, as typical of
contemporary legal systems, but according to the significance of political, mili-
tary, economic interests of the Ruler and his environment. Therefore, in one
chapter — from the perspective of contemporary legal categories — we can find
criminal, administrative, civil, family legal norms or norms of other legal
branches. Lithuanian Statute law is distinguished by internal logic, a system
whose corner stone is division of law into public and private. In the Lithuanian
Statutes, legal dualism reflected a compromise of the quest between civil nation
and the state. When members of classes recognized by the state or separate so-
cial groups interacted with government bodies, according to the Lithuanian



Statutes, they were public law subjects, and when they interacted among them-
selves concerning property relations, they would become subjects of private
law. [The author] would like to draw attention to the fact that public law in the
Lithuanian Statutes is area, where legal regulation stems from political union,
agreement, centralized behavior control method, whose consequence is legal
norms of obligatory nature, while private law is the area of individuals’ self-
regulation, devoted to regulation of individuals’ free behavior, where the cen-
tral question is the issue of private property. The border between public and
private law institutions in the Lithuanian Statutes evolved — it was conditioned
by political, economic, social and other needs at a particular period of the
GDL’s development. As emphasis of values protected by the GDL changed,
correspondingly, the extent of social relations regulated by public law also
changes.

The second, third and fourth parts analyse, in general, institutes of public
law in the Statutes of Lithuania. Attention should be paid to the fact that the
research of the thesis is oriented towards public-law institutes as they are fixed
in the Statute of Lithuania of 1588, and the legal norms of the Statutes of 1529
and 1566 are only analysed to the extent necessary to disclose evolution of the
public-law institutes. First of all, it provides analysis of public-law institute of
the Ruler’s power, i.e. a general characteristics and analysis of its main pre-
rogatives as fixed in public law norms (patronage, foreign policy and military).
These parts of the thesis also explore public-law institutes as fixed in the Stat-
utes of Lithuania in relation to freedoms of the nobles, the Council of Lords and
Seimas, also judges and courts.

Legal norms defining the Ruler’s legal status play the most important role
in the Lithuanian Statutes, in all its editions, these norms are included in Chap-
ter I. In the state, where there was no ethnic, linguistic, religious or cultural
unity, the only binding force was loyalty to the ruling dynasty, thus, it was spe-
cifically the Ruler who defended public interest, which coincided with the in-
terest of a ruling dynasty. The Ruler’s power in the Lithuanian Statutes defends
public interest, because it limits abuse, it is a liberating rather than limiting
force, more welcome than abuse by magnates. Division of the Ruler’s public
power functions into several increasingly independent one is predictable: as
long as powers bestowed on the Ruler remained limited, freedoms of subjects
were not clearly discussed, and the role of representative institutions feeble;
when the Ruler’s prerogatives were established in the Lithuanian Statutes, by
forming a counterbalance to the society, subjects’ rights and freedoms were
also clearly defined, while the significance of representative institutions also
increases, at the same time, distinction among public power functions — among
legislative, executive and judicial branches — became more pronounced. The
existence of prerogatives did not mean that the Ruler could act as he wished.



The Ruler wielded power, because he was a guarantor and defender of justice,
thus it was presumed that he shall act according to the law (instances when the
Ruler breaches the law were not discussed). Law, in essence, as formed not on
the basis of acts ruled by the Ruler, it was the result of a public consensus, thus,
the Ruler obeyed Lithuanian Statutes law, which embodied the rights of politi-
cal nation.

In the GDL, there were both — consultative and prerogative mechanisms at
work, ruling mechanism could not function without both of these mechanisms.
A certain social order was created thanks to class representation, consultative
mechanisms; the new element was created by the fact that the Lithuanian Stat-
utes legally regulated areas of the state’s life, where previously local initiative
and customs prevailed. In 1529, Lithuanian Statutes established, recorded con-
sultative and cooperation mechanisms, objectively inevitable ones, which de
facto existed between the Ruler and magnates, while in 1566 and 1588 Lithua-
nian Statutes reflect predictable further fragmentation of public power func-
tions, further evolution of relations between the Ruler and representative insti-
tutions. In any case, the system discussed in the Lithuanian Statutes contained
the potential of resolving and regulating conflicts and in his respect procedures
of consultations, assent and cooperation played an especially important role.
The Ruler’s influence was determined by his prerogatives, however, these were
not static, and they lost effectiveness unless used wisely and cautiously. Within
scientific literature, relations between the Ruler and representative institutions
were analyzed through the perspective of constant confrontation for too long a
time. If one puts aside confrontation model, it becomes obvious that strong
Ruler does not necessarily resulted in weak Seimas or Lords’ Council — if the
Ruler ruled properly, skillfully used his prerogatives, consultative institutions
worked for, not against him.

Defense of corporate freedoms from possible encroachments is inseparable
norm of 16 ¢. GDL public life, thus noblemen legal status was regulated by the
system of Lithuanian Statutes legal norms, whose corner stone was division of
law into public and private: representatives of the dominating class within the
state in their relations with power structures were subjects of public law, while
in their mutual interactions they were subjects of private law. In chapters of all
three Lithuanian Statutes, entitled “On freedoms of noblemen and expansion of
the Grand Duchy”, there are legal norms included, which are to be classified as
public law, because violation of interests of the nobility — who were obliged to
fulfill the duty of protecting the state — defended by these norms, was equiva-
lent to violation of the state’s political and economical foundations. Presenta-
tion of these legal norms in 1588 Lithuanian Statutes, inside the third chapter,
exhibits a certain logical sequence: first of all, it regulates relations between the
state (Grand Duke) and political nation (the nobility) on formation of state pol-
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icy and participation of political nation (the nobility) in this process, on the
limits of state power implementation (1-18 art.), it establishes conditions of
membership in the nobility, procedure of proving descent and equates legal
status of subjects within class (19-30 art.), after that, there follow legal norms
regulating relations of the nobility with other recognized classes or social
groups of the GDL (31-35 art.), it identifies freedoms that form economic
foundations of the GDL and their limitations by public interests (3651 art.).
Thus, the Ruler did not possess the monopoly of power — untouchable freedoms
of noblemen fell beyond the limits of his prerogatives and the Lithuanian Stat-
utes very clearly defined the limits of the Ruler’s power, to respect freedoms of
subjects meant looking for means to protect them, to establish them by law and
to change provisions only with assent. The right to life, freedom and property
were defended: according to Lithuanian Statutes, life, freedom or property can-
not be taken away from noblemen without court, and if the law changed, then it
was done with a permission of those, whose rights this fact affected.

Lithuanian Statutes law recorded ways, by which disputes and conflicts
about law were resolved. Establishment of court institutions in the Lithuanian
Statutes was predetermined by public interest — the need to uphold order and
calm in the GDL, whose fulfillment is not possible without a possibility of
peaceful resolution of conflicts about law among competing groupings. Legal
norms classified as public law of Lithuanian Statutes discuss in detail the sys-
tem of courts significant for subjects belonging to the nobility, its formation,
functioning procedure, while other courts are mentioned and discussed to the
extent that it was significant to interests of the dominating class. In 1529, for
the period of Lithuanian Statutes validity, functions of enforcement of justice
and governance were strictly separated in institutional sense, local territorial
courts would examine both — criminal and civil cases, they sentenced not only
noblemen, but also people of common class, and in 1566 and 1588, provisions
of Lithuanian Statutes witness pavietai (administrative districts) implemented
territorial noblemen class courts, which specialized in cases of a particular
category, that is their professional competencies were defined, subjects of legal
power and administrative power in pavietai not always coincide. In 1529, while
Lithuanian Statutes were in force, instance court system was still evolving, in
any case, a case — independent of its nature and significance — could be heard
directly by the court of the Ruler, bypassing local courts, namely, the Ruler was
considered to be supreme judge and guarantor of justice. In 1566 and 1588,
there were consistent efforts made to implement in the Lithuanian Statutes in-
stance court system by creating in pavietai first instance common nobility
courts of strictly class-based nature, foreseeing a possibility to appeal their de-
cisions to higher instance, ultimately, the court — rather than the executive or
other institution — becomes final arbiter and supreme institution for resolving
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noblemen’s arguments on law and invoking 1588 Lithuanian Statutes legal
norms. According to Lithuanian Statutes, justice is served in the name of the
Ruler, yet the Ruler — capable of delegating certain urédai (stewards) to pass
necessary governance acts — does not have powers to delegate to subjects, au-
thorized to serve justice, to pass specific rulings in cases. Thus, already in 1529,
in the Lithuanian Statutes, when resolving a case, authorized subjects do not
implement, but apply in a sovereign fashion the law, and in this respect the
function of serving justice becomes relatively independent. It is attempted to
ensure independence of subjects, authorized to serve justice in the name of the
Ruler, in the Lithuanian Statutes by provision, which obliges in resolving a
case, passing a judgment, to act only in pursuant of legal norms of Lithuanian
Statutes, also, in pursuant of the fact that — at least formally — in resolving a
case they do not answer to anybody.

The third part, ,,Problem of Public Law in Contemporary Legal System of
Lithuania from the Point of View of Lithuanian Legal Tradition*, names prob-
lems of public law in modern legal system of Lithuania from the point of view
of Lithuanian legal tradition, shows practical significance of the distinction, and
draws attention to ambiguity of the public law category in modern doctrine of
law.

In identifying issues of public law categories in contemporary Lithuanian
legal system it was observed that the category of public law in contemporary
legal doctrine is used as one with multiple meanings, its content depends on the
context, its normative charge differs from that one typical of GDL legal tradi-
tion, practical meaning of distinguishing public law is also different.

In identifying public law issues in contemporary Lithuanian legal system,
one reveals lasting value of Lithuanian legal tradition. It is observed that public
law category is de facto used as a conditional category of normative nature re-
flecting certain normative provisions, in essence, distinction of public law re-
flects values of a specific society, the category of public law is of ideological
nature. For this reason, it is very important what normative charge public law
category holds within itself. GDL legal experience indicates normative refer-
ence points, in explaining the nature and purpose of public law, which also re-
main relevant for legal system of contemporary Lithuania, which is something
that has lasting value until our days. By calling as a basis for this scientific re-
search lasting value of public law in the Lithuanian Statutes, one claims that,
even though ideological concept of public law is typical of contemporary
Lithuanian legal system, its normative charge differs from that one typical of
GDL legal tradition: unjustifiable expansion of public law area pushes into
oblivion experiences of Lithuanian legal tradition, which claims the purpose of
distinguishing public law as the basis of individual’s freedom.
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The function of public law in the Lithuanian Statutes is not only to organ-
ize community, its primary purpose, essentially, is to prevent — to the extent
that it is possible — destruction of personal freedoms of nobleman in organized
society by enumerating specific freedoms of nobleman, which are recognized
by the state and protected by public law, through regulation of public govern-
ment institutions ensuring creation and functioning of these freedoms. The idea
of public law as resistance to possible tyranny, violence permeates the Lithua-
nian Statutes; in historical retrospective, its purpose in was to limit possible
abuse of the state, which was embodied by the Ruler in respect of noblemen. In
this respect, Lithuanian Statutes law was intended for reaching a compromise
between interests of political nation and the Ruler, key reason for existence of
legal dualism lies in social designation of the law, that is, in ensuring the bal-
ance of interests; dualism of public and private law was emphasized at the time
when freedoms of noblemen were spelled out. Thus, in Lithuanian legal tradi-
tion, public law was distinguished as a condition of protecting freedom. Fol-
lowing Lithuanian legal tradition, values embodied in the Constitution of the
Republic of Lithuania — protection and defense of individual rights and lawful
interests and public interest — should not be contrasted. In explaining legal
norms, one should apply the principle of balance between individual rights and
lawful interests and public interests. However, such conception of public law is
sometimes forgotten in contemporary Lithuanian law doctrine.

If one views Lithuanian contemporary law not as static, but as dynamic
phenomenon, it is noted that there are efforts put forward to regulate more and
more activity areas centrally, by opposing subjects’ autonomy and the potential
of legal regulation initiative. However, the idea of maximum expansion of con-
temporary public law area is not supported by any objective arguments, while
negative attitude towards maximum expansion of personal freedom in law is
grounded in often dubious ethical proclamations. Contemporary Lithuanian
legal system with its claim to regulate via public law method exceedingly many
areas of human activity, in fact, is little adapted to organize public life and en-
sure individual’s freedom in organized community, in any case, much less that
its proponents claim. In this respect, when evaluating the main purpose of dis-
tinguishing public law in the Lithuanian Statutes from the perspective of its
viability, one is left disappointed. In following Lithuanian legal tradition, public
law regulation method should be used to clearly define in advance the limits of
government, by preventing usurping of individual’s personal freedom area.

It is noted that the Lithuanian Statutes constituted a significant step in real-
izing the idea that public law is a closed system. It corresponded to the needs of
the GDL of the time, as they were perceived by its political nation: public law
in the Lithuanian Statutes is resistance to possible tyranny of the Ruler, the
measure of defending independence under the condition of union with the Pol-
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ish Kingdom, it is the guarantee of noblemen’s freedom, its aim — to set the
limits of public government. Public law, recorded in the Lithuanian Statutes
remained a guarantee of noblemen’s freedom, because it could not be suddenly
replaced, by a single individual, including the Ruler himself, senators and other
highest state urédai; public law norms could not be changed arbitrarily, accord-
ing to a whim. In contemporary society, it is considered that the most rational,
quickest way to tackle all ills is by passing new legal normative acts, by extend-
ing the area of public relations regulated by public law method, thus forgetting
that such way often is too quick to be effective, while impact of a legal norma-
tive act bears numerous side effects, in fact, it is often difficult to foresee. After
evaluation of the state of contemporary Lithuanian legal system in historical
retrospective, one has to observe that it is namely because of the mentioned
circumstances that the area of public law regulation is over-extended, and such
situation hardly goes together with the ideal that was upheld by Lithuanian le-
gal tradition, that is, the ideal of public law as condition of individual freedom.

Methodology of research. The work is not aimed at comprehensive
analysis of legal institutes in the Statutes of Lithuania, and therefore it is very
important to accurately define boundaries of the research. Evidently, academic
disputes concerning the Statutes of Lithuania most often occur on the basis of a
selected aspect or method of analysis. Presently a tendency is seen in researches
of law to interpret it pragmatically, as entirety of State-sanctioned rules, and the
attempts to find out why and how it was developing and what it should be like
is decreasing in number; thus by fixing the present moment no attempts are
made to look for regularities of law development. These rules, however, have a
meaning only in the context of the time, the worldview and the way of thinking
of a period, its values, and historical research of law first of all means familiari-
sation with regularities of its development. The present work looks back to
sources of law important in the past, the Statutes of Lithuania, in an attempt to
understand institutes of public law as fixed therein and regularities of their his-
torical evolution, and to disclose the change of the public law concept in mod-
ern legal system of Lithuania from the point of view of Lithuanian legal tradi-
tion. Therefore historical method prevails in this work — institutes of public law
in the Statutes of Lithuania are examined in relation to circumstances, under
which the legal relations governed by them were established.

It should be noted that most often historical facts are assessed through a
prism of well-known events (such as collapse of State, etc.). Then faults of ad-
ministration, State governance and sources of law, inherent to many States of
the time, frequently look like evident structural and essential faults of the sys-
tem, determining a certain course of events. Thus the historical processes are
examined as if looking at future events, and history of law is examined by
searching for a starting point in the present or in a past event with some impor-
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tance at least. Any significant event gives birth to multiple explanations why
should it have happened, and so we meet the problem when modern stereotypes
affect research of history of law. In the 16™ century, however, evolution of
statehood and law experienced a crisis, and entire evolution of events of the
century shows that the process of political development could have turned not
towards creation of national State but towards any other direction. Expansion —
economical, intellectual, spiritual, just as geographical — and conflict — social,
religious and international — mark, as a red thread, the 16™ century linking all
the changes related to Renaissance, Reformation and Counterreformation into
one entirety. Therefore the present work aims to dissociate itself from deter-
minism, and it is believed that social structures and legal institutes are not nec-
essarily to develop in a predetermined direction.

It should be noted that in addition to the historical method, in order to dis-
close the subject of the work, other research methods were used: logical, sys-
tematic analysis, teleological, comparative, linguistic, and descriptive. Com-
bined application of these methods has highly influenced comprehensiveness,
substantiation and reliability of generalisations and conclusions obtained in the
research.

Systemic analysis method, used in the dissertation, helped to analyze prob-
lems, which cannot be researched in isolation, whose identification demands to
examine their mutual ties. It is noted that application of the mentioned method
in this dissertation is inevitable, since the aim of this work is to research from a
systemic perspective legal norms of Lithuanian Statutes.

The subject of this research conditioned the necessity to use not only sys-
temic and historic methods, but also the methods of formal logic: analysis, syn-
thesis, induction, deduction, by applying them systemically for analysis of pub-
lic law institutions of Lithuanian Statutes (dogmatic method). Thus, to achieve
the goals of scientific research work, invoked methods of formal logic are nec-
essary to reveal the content of legal norms of the Lithuanian Statutes, to pro-
vide conclusions and generalizations. When explaining the content of legal
norms, different opinions of legal and history researchers are provided, which —
by critically assessing them — are either used to support argument or are refuted
and a different way of explaining legal norms is provided. Using descriptive
method, in this dissertation, the author presents the concept of separating law
into public and private, its historical development and reception in 16 ¢.’

The dissertation employed comparative method to draw parallels between
1529, 1566, 1588 Lithuanian Statutes legal norms, in an attempt to present

’ The research encompasses a fairly long stretch of time, since emergence of teaching about
division of law into public and private is traditionally associated with Ulpianas’ name,
while necessity to review, at least shortly, the essence of this teaching is determined by the
nature of GDL legal system.
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analysis of public law institutions. It is noted that in 16 ¢. GDL, various, rela-
tively independent legal systems were in operation alongside each other, vari-
ous sources of law — privileges of lands, regions, ethnic minorities, privileges
of the Church and canon law, city privileges and Magdeburg law, custom law
norms, Lithuanian Statutes, Seimas Constitutions. Thus, it is obvious that the
mentioned relatively independent legal systems for a fairly long time were sim-
ply in operation alongside legal norms of the Lithuanian Statutes, therefore, in
this work, the author seeks to view Lithuanian Statutes legal system in the con-
text of legal systems that existed in parallel at the time.

This work examines public law institutions in legal sense, that is, how they
were understood and established in the Lithuanian Statutes. Linguistic method
played an important role in explanation of the content of Lithuanian Statutes
legal norms, because in analyzing them the author took into account grammar,
syntax and other language rules. One should draw attention to the fact that spe-
cific nature of researched sources led to the use of documents in various lan-
guages, establishing the same legal norms of Lithuanian Statutes, in order to
reveal the content of legal norms®. In order to reveal the content of legal norms,
the author invoked document analysis methods — both classical (traditional) and

® As the basis for examining public law institutions, [the author] took 1588 Lithuanian
Statute edition in Petersburg (1811) in Polish and Russian languages running in parallel
(original of 1588 Lithuanian Statute was published for the first time in chancellery Slavic
language in 1588 in Vilnius, and later in 1588-1600 years, repeated twice. Its later editions
appeared in 1614, 1619, 1648, 1744, 1786, in 1819 it was translated in Polish, and 1811
edition was done in Polish and Russian languages in parallel, in 1854, for scientific pur-
poses, it was published in Moscow. After Lithuanian restored its statehood in 1918, during
350 years anniversary commemoration, in Kaunas in 1938, there was published 1588
Lithuanian Statute authentic text (Lappo, 1. /588 m. Lietuvos Statutas. Text, vol. 2. Kau-
nas, 1938), later, during 400 year anniversary commemoration, in 1989, it was published
for the second time in Minsk, entitled Statut Vialikaga Kniastva Litouskaga 1588. Teksty.
Davednik. Kamentaryi). It is noted that 1529 and 1566 Lithuanian Statutes were not pub-
lished up until the middle of 19 c. and remained in various forms (transcripts) in manu-
scripts. [The author] used 1529 Lithuanian Statutes 2001 edition: Pirmasis Lietuvos
statutas (1529 m.) (The First Lithuanian Statute). Valikonyte, 1.; Lazutka, S.; Gudavicius,
E. Vilnius: Vaga, 2001 (a number of 1529 Lithuanian Statute editions are worth the men-
tion: legal PhD Joné Deveike’s edition published in 1971 in Chicago and entitled
,,Didziosios Lietuvos Kunigaikstijos 1529 mety Statutas* (The Grand Duchy of Lithuania
1529 Statute), 1960 edition of this Statute in Minsk, which was edited by Vilnius Univer-
sity Law faculty professor Konstantinas Jablonskis, also, Dutch researcher Karl von Loewe
1529 translation of Lithuanian Statute into English (The Lithuanian Statute of 1529. Trans-
lated and edited with and commentary. Leiden, 1976.), in 2002 another translation of this
Statute into English was produced (Lietuvos Statutas. The Statute of Lithuania. Statuta
Lituaniae. 1529. V., 2002.)) and 1566 Lithuanian Statute Minsk edition ([pyewuis
(Bonuncexuti) Cmamym Bsnixaca xknsacmea Jlimoyckaza 1566 2o0a. Minck, 2003.), also
worth the mention — 1566 Lithuanian Statute Cracow edition (Statut Litevski drugiej re-
dakcyi (1566) wyd. Piekosonski F. - Archiwum komisyi prawniczej. t. 7. Krakow, 1900) and
1855 Moscow edition.
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content analysis (formalized), also, the author used teleological method: by
revealing evolution of certain the Lithuanian Statutes legal norms, one is
guided towards the goals posed by those legal norms.

Conclusions. Internal logic of the discipline of history determines the
search for theoretical regularities. On the basis of this research it can be
claimed that:

1. The main goal of the system of the Statutes of Lithuania was to assure
balance between public and private interests by legal means, and therefore for-
mulation of the legal norms has its internal logics, taking into consideration
their relation to public or private law. Texts of the Statutes of Lithuania evi-
dence that teaching of Domitius Ulpianus have acquired the value of systemati-
sation in the GDL, and in this respect the legal heritage of the GDL proves de-
pendence of Lithuanian legal system to the Western legal tradition. When the
need arose for compromise between interests of the State, as embodied by the
Grand Duke, and personal interests of the noble, the idea of legal dualism be-
came especially handy — then, in the Statutes of Lithuania, the private law
arises as the sphere of freedom of the nobility, and the public law had to estab-
lish the procedure for functioning and formation of authority; dichotomy ,,free
nobleman — the State” has determined the dichotomy ,,private law — public
law*. The presentation of norms of public law with State importance in the
Lithuanian Statutes — those defining legal status of the Ruler, State-
acknowledged estates or separate social groups in relation with structures of
power, also organisation of institutions of State power — confirms that as em-
phasis of value protected by the Grand Duchy of Lithuania (therein below the
GDL) evolves, correspondingly, the extent of social relations regulated by pub-
lic law also changes.

2. Public-law institutes in the Statutes of Lithuania govern relations be-
tween the State (the Grand Duke) and political nation concerning formation of
State policy, i.e. principles and boundaries of implementation of State power,
also concerning participation of political nation in the process. The norms of
the Statutes of Lithuania governing creation of public authorities, organisation
of their activities and competence illustrate dissolution of public-power func-
tions of the Ruler and emergence of respective institutional forms to implement
them. The Statute of Lithuania of 1529 has established and fixed the consulting
and cooperation mechanisms which were objectively unavoidable and de facto
existed between the Ruler and the lords, and the Statutes of 1566 and 1588 re-
flect natural further division of functions of public power. While the Statute of
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Lithuania of 1529 does not substantially contain a clear distinction between
executive, judicial and legislative powers, and institutional forms of these func-
tions are often confused, then in the Statutes of Lithuania of 1566 and 1588 the
trend towards differentiation of the main functions of public power (legislative,
executive and judicial) and their institutional forms becomes visible.

3. Division of functions of the Ruler’s public power into several and more
independent ones was regular: when establishing prerogatives of the Ruler in
the Statutes of Lithuania, rights and freedoms of the inferiors are clearly de-
fined, and importance of representative institutions increases; at the same time
the distinction among functions of public power — legislative, executive and
judicial — becomes clearer. Consolidation of the szlachtas estate in the GDL and
division of functions of public power, including emergence of their institutional
forms were interrelated processes.

The purpose of public-law institutes in the Statutes of Lithuania of 1566
and 1588 was to draw limits of the public power in order to defend acknowl-
edged rights and freedoms of the nobility, dominating in the GDL. Society of
the GDL was an estate-society, and therefore the public-law institutes in the
Statutes of Lithuania were designed to defend interests of the privileged estate
of nobility. Analysis of evolution of the Statutes of Lithuania shows that in the
GDL of the 16™ century, thanks to favourable economic juncture and under
conditions of complicated relations with the neighbouring countries, the noble
managed getting the right to control most areas of political, social and eco-
nomical life and thus managed to dominate in social structure of the society and
became a closed privileged estate; and this situation was established with the
help of legal norms of the Statutes of Lithuania fixing conditions for being a
noble, conditions of proving one’s origin and equating legal status of subjects
within the estate. When public-law norms of the Statutes of Lithuania of 1566
and 1588 established the right of the noble to actively participate in formation
of State policy through the institute of Seimas and granted exceptional right to
hold official positions, they acquired mighty tools of political power. Domina-
tion of the estate of the nobles was fixed by very clear demonstration of limits
of the Ruler’s power and the freedoms of the noble, which had to be respected
by the Ruler. Thus the public law in the Statutes of Lithuania is a means to fight
against possible tyranny of the Ruler, a guarantee of freedoms of the noble,
aimed at drawing of limits of public power.

4. On the basis of this research it can be claimed that even if ideologi-
cal concept of public law is specific to modern legal system of Lithuania, but its
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value load is different from that of the GDL’s legal tradition: while the area of
public law is unfoundedly expanded, experience of the Lithuanian legal tradi-
tion, stating that distinction of public law is a precondition of individual free-
dom, is pushed to oblivion. When naming the problems of the public-law cate-
gory in modern legal system of Lithuania, it should be stated that the category
of public law is used in contemporary legal doctrine as having many meanings,
its content depends on context, its value load is different from that of the
GDL’s legal tradition and the practical significance of distinction of the public
law is different as well.
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Riita Kazlauskiene

YIE§OJI TEISE LIETUVOS STATUTUOSE IR JOS
ISLIEKAMOJI VERTE SIUOLAIKINEI LIETUVOS
TEISINEI SISTEMAI

Santrauka

Aktualumas ir problematika. Sis darbas neabejotinai susijes su iuolaikinés
teisés problemomis. Teisés skirstymas { vie$g ir privating atgimsta Siuolaikinéje
Lietuvos jurisprudencijoje: privataus ir vieSo kategorijos naudojamos tiek tei-
smingje praktikoje’, tiek istatymy leidyboje®. Tagiau pazymétina, kad teisés

7 vieSosios teisés, privatings teisés savokos naudojamos Lietuvos Aukiciausiojo Teismo senato 2000 m. gruodzio
21 d. nutarime Nr.28 ,,Del Lietuvos Respublikos teismy praktikos, taikant tarptautinés privatinés teisés normas*.
Teismy praktika. 2000, Nr.14, taip pat Lietuvos Respublikos Konstitucinio Teismo 2008 vasario 20 d. nutarime
,Del Lietuvos Respublikos Vyriausybes 2002 m. spalio 4 d. nutarimu Nr. 1568 ,,Dél kvalifikaciniy aukstojo
teisinio iSsilavinimo reikalavimy asmenims, norintiems jstatymy nustatyta tvarka eiti teiséjo pareigas, patvirtini-
mo " patvirtinty Kvalifikaciniy aukstojo teisinio issilavinimo reikalavimy asmenims, norintiems istatymy nustatyta
tvarka eiti teiséjo pareigas, atitikties Lietuvos Respublikos teisnmy istatymo 51 straipsnio 1 daliai (2002 m. sausio
24 d, 2004 m. geguzes 18 d., 2006 m. bivzelio 1 d. redakcijos), Lietuvos Respublikos teisnuy jstatymo pakeitimo
istatymo sigaliojimo ir igyvendinimo statymo 5 straipsnio 1 daliai* (' bylos Nr. 19/05) ir kt., o savoka vieSasis
interesas — Lietuvos Auksciausiojo Teismo Civiliniy byly skyriaus 2006 m. balandzio 19 d. nutartis civilingje
byloje Nr. 3K-3-291/2006 ,,Dél savokos ,,viesasis interesas™ aiskinimo (CPK 49 straipsnio 1 dalis)*. Teismy
praktika. 2006, Nr. 25; Lietuvos Respublikos Konstitucinio Teismo 2007 m. geguzés 15 d. nutarime ,, Dél Lietu-
vos Respublikos administraciniy byly teisenos istatymo 57 straipsnio 3 dalies (2000 m. rugséjo 19 d. redakcija),
Lietuvos Respublikos valstybes ir tarnybos paslapciy istatymo 10 straipsnio 4 dalies (1999 m. lapkricio 25 d.
redakcija), 11 straipsnio (1999 m. lapkricio 25 d. redakcija) 1, 2 daliy atitikties Lietuvos Respublikos Konstituci-
Jai* (bylos Nr. 7/04-8/04); Lietuvos Respublikos Konstitucinio Teismo 2007 m. liepos 5 d. nutarime ,, Dé/ Lietu-
vos Respublikos pilieciy nuosavybes teisiy § islikusi nekilnojamgyi turtq atkiirimo jstatymo 5 straipsnio 2 dalies 1
punkto (2002 m. balandtio 2 d. redakcija), 16 straipsnio 7 dalies (1999 m. geguzes 13 d,, 2001 m. gruodio 11 d.
redakcijos) atitikties Lietuvos Respublikos Konstitucijai* (bylos Nr. 03/04-15/04-05/06); Lietuvos Respublikos
Konstitucinio Teismo 2007 m. lapkricio 23 d. nutarime ,, Dél Lietuvos Respublikos valstybes ir savivaldybiy turto
privatizavimo istatymo 10 straipsnio 12 dalies (2002 m. kovo 5 d. redakcija), Lietuvos Respublikos Vyriausybeés
1997 m. gruodkio 18 d. nutarimu Nr. 1427 ,, Dél privatizavimo objekty parengimo privatizuoti tvarkos patvirtini-
mo *“ (2002 m. rugpjiicio 10 d. redakcija) patvirtintos Privatizavimo objekty parengimo privatizuoti tvarkos (2002
m. rugpjicio 10 d. redakcija) atitikties Lietuvos Respublikos Konstitucijai“ (bylos Nr. 13/05); Lietuvos Respubli-
kos Konstitucinio Teismo 2006 m. gruodzio 21 d. nutarime ,,Dél Lietuvos Respublikos Lietuvos nacionalinio
radijo ir televizijos istatymo 5 straipsnio (2000 m. birzelio 29 d. redakcija) 5 dalies, 6 straipsnio 1, 3, 4 daliy
(2000 m. birzelio 29 d. redakcija), 10 straipsnio (2000 m. birzelio 29 d. redakcija) 1 dalies, 15 straipsnio (2000 m.
birzelio 29 d. redakcija) 1, 2 daliy, Lietuvos Respublikos visuomenés informavimo istatymo 31 straipsnio (2000
m. rugpjicio 29 d. redakcija) 4 dalies atitikties Lietuvos Respublikos Konstitucijai“ (bylos Nr. 30/03); Lietuvos
Respublikos Konstitucinio Teismo 2006 m. geguzés 31 d. nutarime ,, Dél Lietuvos Respublikos Vyriausybes 2001
m. rugséjo 26 d. nutarimo Nr. 1170 ,,Dél cukraus rinkos reguliavimo priemoniy** 2.3, 2.4 punkty, Lietuvos Res-
publikos Vyriausybés 2002 m. birzelio 12 d. nutarimo Nr. 879 ,,Dél Lietuvos Respublikos Vyriausybés 2001 m.
kovo 12 d. nutarimo Nr. 284 ,,Dél baltojo cukraus gamybos kvotos nustatymo** pakeitimo** 2 punkto atitikties
Lietuvos Respublikos Konstitucijai, Lietuvos Respublikos cukraus istatymo 4 straipsnio 1 daliai (2000 m. geguzes
18 d. redakcija), 2 daliai (1999 m. liepos 8 d. redakcija) “ (bylos Nr. 42/03); Lietuvos Respublikos Konstitucinio
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skirstymas { vie$g ir privating daZnai suvokiamas kaip aksioma, nereikalaujanti
pagrindimo, t. y. kaip savaime suprantamas dalykas. Vis délto teisés mokslo ir
praktikos gan daznas minéty kategoriju naudojimas reikalauja iSsamaus tokio
dualizmo tyrimo istoriniu aspektu, jo pagrindimo Lietuvos teisés tradicija. Taigi
§io tyringjimo postiimiu tapo teisés skirstymo { vie$g ir privating problema ir
ypac Sio teisés dualizmo pagrindimas Lietuvos teisés tradicija. Pazymétina, kad
tiriamoji problema apima kelis aspektus: visy pirma, — teisés skirstymo i vieSg
ir privating mokymo reik§més Lietuvos Statuty teisés sistemai nustatymo, ant-
ra,— vieSosios teisés instituty Lietuvos Statutuose analizg, ir, galop, — vieSosios
teisés problematikos Lietuvos teisés tradicijos poziiiriu {vardijima Siuolaikinéje
Lietuvos teisingje sistemoje.

Atkreiptinas démesys i tai, kad Lietuvoje 1940-1989 m. teisés sistema
formuota neigiant teisés skirstyma i vie$g ir privating, kadangi vienas i§ socia-
listinés teisés doktrinos atributy buvo privatinés teisés egzistavimo neigimas.
20 a. pab. visuomeniniy santykiy pokyc¢iy Lietuvoje iSdava tapo visos teisés
sistemos esminis pertvarkymas. Objektyvi $io proceso pasekmé — Lietuvos tei-
sés sistemos reintegracija i romany-germany teisés Seimg ir klasikinés teisés
skirstymo i vieSg ir privating teorijos atgimimas, sprendziant asmens ir valsty-
bés santykio problema, ieSkant biidy suderinti neiSvengiamai kylancius priesta-
ravimus tarp kolektyvinio ir privataus prado, tarp socialinio stabilumo poreikio
ir individo laisvés siekio.

Taigi Siuolaikinéje Lietuvos jurisprudencijoje vieSosios ir privatinés teisés
kategorijos naudojamos daznai — pavyzdziy galime rasti tick mokslinéje litera-
tiiroje, tiek teisés taikymo aktuose — taciau tuo paciu viesosios ir privatinés tei-

Teismo 2006 m. kovo 14 d. nutarime ,, Dé/ Lietuvos Respublikos saugomuy teritorijy istatymo, Lietuvos Respubli-
kos misky gstatymo, Lietuvos Respublikos zemés jstatymo, Lietuvos Respublikos Vyriausybes 1995 m. gruodio 22
d. nutarimu Nr. 1608 ,,Dél statyby privacioje Zeméje reglamento patvirtinimo* patvirtinto Statyby privacioje
Zemeéje reglamento nuostaty atitikties Lietuvos Respublikos Konstitucijai, dél Lietuvos Respublikos saugomy
teritorijy istatymo, Lietuvos Respublikos Zemés reformos statymo nuostaty atitikties Lietuvos Respublikos Konsti-
tucijos 47 straipsnio antrojoje dalyje numatyto Zemés sklypuy isigijimo miosavybén subjekty, tvarkos, salygy i
apribojimy konstitucinio istatymo (1996 m. birzelio 20 d. redakcija) nuostatoms, taip pat dél Lietuvos Respubli-
kos Vyriausybés 1995 m. gruodzio 22 d. nutarimu Nr. 1608 ,, Dél statyby privacioje Zeméje reglamento patvirti-
nimo " patvirtinto Statyby privacioje Zeméje reglamento 2 punkto atitikties Lietuvos Respublikos misky statymo,
Lietuvos Respublikos Zemes istatymo nuostatoms ** (bylos Nr. 17/02-24/02-06/03-22/04) ir kt.

¥ Viesosios teiseés savoka naudojama Lietuvos Respublikos civilinio kodekso 1.1 str. 2 d., 1.10 str. 2
d. 1.81 str. 3 d., 6.271 str. 2 d., 6.321 str. 4 d. Valstybeés Zinios. 2000, Nr.74-2262; viesojo
intereso savoka naudojama Lietuvos Respublikos civilinio proceso kodekso 5 str. 3 d., 41 str. 2 d.
49 str., 50 str., 83 str. 1 d., 144 str. 2 d., 146 str. 5d., 150 str. 2 d., 320 str. 2 d., 353 str. 2 d., 365 str.
2 d. (2002 m. vasario 28 d. istatymo Nr. 1X-743 redakcija). Valstybés Zinios. 2002, Nr.36-
1340; viesyju interesy savoka naudojama Lietuvos Respublikos baudziamojo kodekso XXXIII
skyriuje. Valstybeés Zinios. 2000, Nr.89-2741; valstybes interesy savoka naudojama Lietuvos
Respublikos darbo kodekso 2 str. 1 d. Valstybés Zinios. 2002, Nr.64-2569; visuomeneés ir
valstybés interesy savokos naudojamos Lietuvos Respublikos baudziamojo proceso kodekso 1 str.
Valstybés zinios. 2002, Nr.37-1341.
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sés santykio klausimas lieka atviras. Siuo metu teisés skirstymo { viesa ir priva-
ting problema akivaizdi klasifikuojant galiojancia teise, teoriniuose tyrinéji-
muose, kuriais siekiama tobulinti teisini reguliavima, ai$kinant teisés normas.
Nepakankama atida §iai problemai salygoja neapibréztuma skirstant teise i vie-
Sa ir privating, neadekvaty vienos ar kitos taikyma, o taip pat nustatant tarp ju
santyki. Teisés istorijos, fundamentalaus teisés mokslo, vaidmuo Sia prasme yra
negin¢ijamas. Siame kontekste vieSosios teisés instituty identifikavimas Lietu-
vos Statutuose leisty formuoti naujg poziiiri i Siuolaikines teisés problemas.
Teisés skirstymo 1 vieSg ir privating idéjos analizé teisés istorijos aspektu gali
padéti kuriant efektyvy teisini mechanizma, palaikanti balansa tarp viesy vals-
tybés, visuomenés interesy ir atskiry asmeny privaciy interesy. Tai yra ko gero
geriausias akstinas praeities patirties tyrimams.

Teisés skirstymo i vie$a ir privating klausimas tampriai susijgs ir su teisés
sampratos problema. Poziiiris i biitinybe teis¢ skirstyti i viesa ir privating, tokio
skirstymo reikSmé, jo kriterijai, vieny ar kity teisés instituty priskyrimas vieSai
ar privatinei teisei daugiausia apsprendziamas bendriausiais poziiiriais 1 pacia
teisg, todél teisés dualizmo tyrinéjimas Lietuvos Statutuose pasitarnaus giles-
niam jos suvokimui.

Tyrimo objektas, tikslas, uZzdaviniai. Sio tyrimo tikslas — sisteminiu po-
zitiriu iStyrus Lietuvos Statuty teisés normas, nustatyti santyki tarp viesosios ir
privatinés teisés instituty Lietuvos Statutuose, taip pat pateikti Lietuvos Statuty
vieSosios teisés instituty analiz¢ bei atskleisti Sios Lietuvos teisés tradicijos
islickamaja verte Siuolaikinei Lietuvos teisinei sistemai. Sios problemos anali-
z¢, autorés nuomone, leis ivardyti bendriausius teisés vystymosi istorinius dés-
ningumus.

Auks¢iau minétam tyrimo tikslui pasiekti nustatomi tokie uzdaviniai: ap-
zvelgus teisés skirstymo | vie$g ir privating mokymo istorinj vystymasi iki 16
a., nustatyti Sio skirstymo reik§Sme¢ Lietuvos Statuty teisés sistemai, apibrézti
vieSosios teisés instituty Lietuvos Statutuose sgvoka, remiantis teisés, istorijos
ir kity moksly pasiekimais kompleksiskai iSanalizuoti vieSosios teisés institutus
Lietuvos Statutuose bei apzvelgus vieSosios teisés problematikg Siuolaikinéje
Lietuvos teisinéje sistemoje, atskleisti Lietuvos teisés tradicijos iSliekamaja
verte.

Disertacijos tyrimo objektas yra Lietuvos Statutai, moksliniai tyrinéjimai
Lietuvos Statuty bei vieSosios teisés klausimais. Tyrinéjimo dalykas yra vieSo-
sios teisés institutai Lietuvos Statuty teisés sistemoje bei Siuolaikinés Lictuvos
teisés normos, teismy praktika bei teisés doktrina vieSosios teisés klausimu.
Pazymétina, kad Siame darbe Lictuvos Statutai tyrinéjami teisés istorijos aspek-
tu, siejant su bendriausia teisés, kaip sistemos (Lietuvos Statuty teisés sistema
suvokiama kaip kokybiskai aukStesné uz paprasta viding struktiirg kategorija),
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samprata, su to meto teisinio mastymo ypatumais, asmens, visuomenés ir vals-
tybés santykio problema.

Tyrimo $altiniai. Pagrindiniai $io tyrimo Saltiniai yra 1529 m., 1566 m. ir
1588 m. Lietuvos Statutai, Lietuvos ir uzsienio valstybiy teisés, istorijos ir kity
moksly literatiira. Informacini $io darbo pagrindg sudaro tiek Siuolaikinés Lie-
tuvos teisés normos, teismy praktika, tiek teisés normos, esanc¢ios Lietuvos Sta-
tutuose (vieSosios teisés instituty tyrinéjimo pagrindu paimtas 1588 m. Lietuvos
Statuto leidimas Peterburge (1811 m.), taip pat naudotasi pagalbiniu Saltiniu —
parankiniu abécéliniu Lietuvos istatymy Zodynu,” lygiagregiai su 1588 m. Lie-
tuvos Statutu vieSosios teises instituty raidai atskleisti yra pateiktos 1566 m. ir
1529 m. Lietuvos Statuty nuostatos). Kaip Saltini $io darbo temai atskleisti ga-
lima jvardyti Petro Roizijaus Lietuvos Sprendimus (1563 m.)"°.

Darbo mokslinis naujumas. Tyrimo naujumg lemia pasirinktos proble-
mos analizés aspektas — Lietuvos Statuty bei Siuolaikinés teisés normos, teismy
praktika, teisés doktrina tyrinéjami teisés skirstymo i vie$a ir privating mokymo
kontekste. Lietuvos teisés doktrinoje tai yra pirmas kompleksinis tyrimas, skir-
tas vieSosios teisés instituty Lietuvos Statutuose problematikai.

Darbo reik§mé. Prakting ir moksline tyrimo reikSme apsprendzia jo ak-
tualumas, naujumas ir i§vados, kurios gilina ir plecia Zinias apie vieSosios teisés
institutus Lietuvos Statutuose, tuo paciu ir apie to meto asmens, valstybés ir
visuomenés santyki, bendriausius teisés vystymosi istorinius désningumus, vie-
Sosios teisés kategorijos problematika Siuolaikingje Lietuvos teisinéje sistemo-
je. Sio darbo i§vados gali biiti naudojamos bendriausiose teoriniuose moksli-
niuose tyrinéjimuose, susijusiuose su teisés teorijos ir teisés istorijos proble-
momis, taip pat déstant teisés istorijos kursa bei didaktiniais tikslais, sickiant
pakelti bendriausiy teisés Ziniy ir teisés kultiiros lygi.

Tyrimo metu atlieckma analiz¢, formuluojami teiginiai, i§vados turéty pri-
sidéti prie vieSosios teisés instituty sampratos formavimo, pasitarnauti giles-
niam teisés supratimui, taigi galiausiai ir prie tinkamo {statyminiy nuostaty su-
vokimo ir vertinimo, tyrimo rezultatai svarbiis aiskinant Siuolaikinés teisés nuo-
saty esme.

Ginamieji disertacijos teiginiai. Pagrindiniai ginamieji disertacijos teigi-
niai yra Sie:

1. Lietuvos Statuty teisei biidinga vidiné logika, sistema, kurios kertinis
akmuo — teisés skirstymas { vieSg ir privating. Lietuvos Statuty tekstai liudija,
jog Domicijaus Ulpiano mokymas LDK jgavo sisteminimo reik§mg. Lietuvos
Statutuose teisés dualizmas atspindéjo kompromiso tarp pilietinés tautos ir vals-

® Pyunoti cnoeape unu kpamioe codepxcanue Honockuxv u JTumoscxuxs saxonoes. CaHKT-
IletepGypr, 1810.

1% Roizijus, P. Lietuvos Sprendimai (1563 m.). Sudarytojas Andriulis V., i§ lotyny kalbos verté
Dalia Dilyte. Vilnius, 2007.
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tybés paieska, kei¢iantis LDK saugomu vertybiy prioritetams, atitinkamai kei-
Ciasi ir vieSosios teisés reguliuojamy visuomeniniy santykiy apimtis.

2. Viesosios teisés institutai Lietuvos Statutuose reguliuoja santykius tarp
valstybés (Didziojo kunigaiksc¢io) ir politinés tautos dél valstybés politikos
formavimo, t. y. dél valstybinés valdzios igyvendinimo principy ir riby, o taip
pat politinés tautos dalyvavimo Siame procese. VieSosios valdZios institucijy
sudarymo ir ju veiklos organizavima, kompetencija reglamentuojancios Lietu-
vos Statuty vieSosios teisés normos iliustruoja Valdovo vieSosios valdzios
funkcijy skaidymosi ir atitinkamy instituciniy formy, skirty jas igyvendinti,
atsiradimo tendencijas.

3. Viesosios teisés kategorija Siuolaikinéje Lietuvos teisés doktrinoje var-
tojama kaip daugiareikSmeé, jos turinys priklauso nuo konteksto, vertybinis krii-
vis skiriasi nuo biidingo LDK teisés tradicijai, kita yra ir praktiné vieSosios tei-
sés i§skyrimo reik§mé.

Disertacijos struktiiros charakteristika. Sio darbo struktiira pakliista ty-
ringjimo logikai, apspesta tiksly ir uzdaviniy. Disertacijg sudaro ivadas, penkios
dalys, tyrinéjimo pagrindu suformuotos iSvados, darbo pabaigoje pateiktas nau-
doty tyrimo Saltiniy sarasas, disertantés moksliniy publikacijy sarasas.

Disertacijos mokslini diskursg sudaro nuoseklus mokslinis tyrimas, prade-
damas teisés dualizmo idéjos analize teisés istorijos aspektu ir jos reikSmés
Lietuvos Statuty sistemai nustatymu, t¢siant vieSosios teisés instituty Lietuvos
Statutuose analize, vieSosios teisés problematikos ivardijimu $iuolaikingje Lie-
tuvos teisingje sistemoje, siekiant atskleisti Lietuvos teisés tradicijos islickama-
ja verte, ir baigiant i§vady formulavimu.

Pirmoje dalyje ,, Teisés dualizmo idéja ir jos reik§mé Lietuvos Statuty tei-
sés sistemai nagrinéjamas teisés skirstymo i viesg ir privating idé¢jos atsiradi-
mas senovés Romoje, Domicijaus Ulpiano klasifikacijos perémimas viduram-
ziy recepcijos iSdavoje, pagrindZziama nuomoné dél teisés dualizmo idéjos
reik§més Lietuvos Statuty teisés sistemai. Teigiama, kad Romény teiséje buvo
atskiry pasisakymy dél teisés skirstymo i viesg ir privatine, taciau to meto pozi-
tyvinéje teis¢je Sis skirstymas neturéjo sisteminés, funkcinés reik§més. Jus pub-
licum ir jus privatum kategorijas pradéjo priesinti tik vélyvojo klasikinio perio-
do mokslas, o praktiné tokio skirstymo reik§mé istatymleidystéje iSryskéjo tik
gerokai véliau Vakary Europoje. Daug didesnés tiek praktinés, tiek teorinés
reik§més teisés skirstymo i vie$a ir privating klausimas igavo 16 a., kai postglo-
satoriy mokykla kei¢ia humanisty mokykla (t. y. humanistiné kryptis jurispru-
dencijoje, placiausiai paplitusi tarp pranciizy teisininky).

LDK teisés dualizma jsisamonino romény ir kanony teisés poveikyje.
LDK teorinés ir praktinés reikSmés teisés skirstymo i viesg ir privating moky-
mas igavo 16 a. ir Sia prasme LDK teisés palikimas {rodo Lietuvos teisés siste-
mos priklausomybe Vakary teisés tradicijai. LDK istorinio vystymosi ypatybiy
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déka susiklosté itin palankios salygos recepuoti teisés dualizmo idéja. LDK
lokali valdzia dominavo, taciau rémé stiprios pasaulietinés LDK idéja, kaip
priespriesa Lenkijos karalystés ekspansijai. Todél atsiradus kompromiso porei-
kiui tarp valstybés, kurig ikiinijo Didysis kunigaikstis, ir bajory asmeniniy inte-
resy, teisés dualizmo idéja tampa itin paranki — tuomet Lietuvos Statutuose
privatiné teis¢ iSkyla kaip bajoro laisvés sfera, o viesajai teisei skirta nustatyti
valdzios funkcionavimo ir formavimo tvarka, dichotomija ,,laisvas bajoras —
valstybé“ salygojo dichotomija ,,privatiné teisé — viesoji teisé“. Taigi visuome-
niniy santykiy pobiidis buvo reik§mingas sudarant Lietuvos Statutus, t. y. nusta-
tant teisini reguliavimg visuomeniniams santykiams pagal valstybéje saugomy
vertybiy svarbg. Lietuvos Statutuose teisés normos sudaré logisSkai nuoseklig
sistema — taciau jos buvo grupuojamos ne $akiniu principu, kaip iprasta Siuolai-
kinése teisinése sistemose, o pagal Valdovo ir jo aplinkos politiniy, kariniy,
ekonominiy interesy reik§minguma. Taigi viename skyriuje, vertinant Siuolai-
kinés teisés kategorijomis, galime surasti baudziamosios, administracinés, civi-
linés, Seimos ar kity teisés Saky teisés normy. Lietuvos Statuty teisei biidinga
vidiné logika, sistema, kurios kertinis akmuo — teisés skirstymas i viesg ir pri-
vating. Lietuvos Statutuose teisés dualizmas atspindéjo kompromiso tarp pilie-
tinés tautos ir valstybés paieska. Kai valstybés pripazinty luomy ar atskiry so-
cialiniy grupiy nariai santykiavo su valdzios struktiiromis, pagal Lietuvos Sta-
tutus jie buvo vieSosios teisés subjektais, o kai tarpusavyje dél turtiniu santykiy,
jie tapdavo privatinés teisés subjektais. Atkreiptinas démesys 1 tai, kad viesoji
teisé Lietuvos Statutuose yra ta sritis, kur teisinis reguliavimas kyla i§ politinés
sajungos, susitarimo, centralizuoto elgsenos valdymo metodo, kurio pasekmé
yra privalomojo pobiidzio teisés normos, o privatiné teisé — individy saviregu-
liacijos sfera, skirta laisvai individy elgsenai reguliuoti, kur centrinis klausimas
yra privacios nuosavybés klausimas. Riba tarp vieSosios ir privatinés teisés ins-
tituty Lietuvos Statutuose kito — ja salygojo politiniai, ekonominiai, socialiniai
ir kiti poreikiai konkreciu LDK vystymosi etapu. Keic¢iantis LDK saugomy
vertybiy prioritetams, atitinkamai keiciasi ir vieSosios teisés reguliuojamy vi-
suomeniniy santykiy apimtis.

Antroje, trecioje ir ketvirtoje dalyse i§ esmés analizuojami viesosios teisés
institutai Lietuvos Statutuose. Atkreiptinas démesys i tai, kad disertacijoje ty-
rimas orientuotas i vieSosios teisés institutus, kaip jie buvo itvirtinti 1588 m.
Lietuvos Statute, o 1529 m. ir 1566 m. Lietuvos Satuty teisés normos analizuo-
jamos tiek, kiek tai biitina vieSosios teisés instituty evoliucijai atskleisti. Visy
pirma pateikiama Valdovo valdzios vieSosios teisés instituto analizé — t. y. ben-
dra charakteristika, jo pagrindiniy prerogatyvuy, itvirtinty vieSosios teisés nor-
momis (patronato, uZsienio politikos ir karinés) analizé. Siose disertacijos daly-
se taip pat tiriami ir Lietuvos Statutuose itvirtinti bajory laisviy, Pony Tarybos
bei Seimo, taip pat teiséjy ir teismy vieSosios teisés institutai.
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Valdovo teising padéti apibrézian¢ioms teisés normoms Lietuvos Statutuo-
se skirtas svarbiausias vaidmuo, visose jo redakcijose jos déstomos I skyriuje.
Valstybéje, kurioje nebuvo nei etninio, nei kalbinio, nei religinio, nei kultiirinio
vieningumo, vienintele siejancia jéga buvo istikimybé valdanciajai dinastijai,
taigi biitent Valdovas giné viesa interesa, kuris sutapo su valdanciosios dinasti-
jos interesu. Valdovo valdzia Lietuvos Statutuose gina viesa interesa, nes riboja
savivale, yra iSlaisvinanti, o ne ribojanti jéga, priimtinesné negu magnaty savi-
valé. Valdovo viesosios valdzios funkcijy skaidymasis i kelias savarankiskéjan-
¢ias désningas: kol Valdovo igalinimai buvo ribojami, tol pavaldiniy laisvés
aiSkiai nebuvo aptariamos, o atstovaujamuyjy instituty vaidmuo menkas, kai
Valdovo prerogatyvos buvo itvirtinamos Lietuvos Statutuose, sudarant atsvara
diduomenei, aiskiai apibréziamos ir pavaldiniy teisés bei laisvés, o atstovauja-
muyjy instituty reik§mé didéja, tuo paciu rySkéja ir takoskyra tarp vieSosios val-
dzios funkcijy — tarp istatymy leidziamosios, vykdomosios ir teisminés. Prero-
gatyvy egzistavimas nereiské, kad Valdovas galéjo veikti taip, kaip panoréjes.
Valdovas turéjo valdZia, nes jis buvo teisingumo garantas ir saugotojas, taigi
buvo preziumuojama, kad jis turi elgtis pagal istatyma (atvejai, kuomet Valdo-
vas elgési ne pagal istatyma, nebuvo aptariami). Teisé i§ esmés formavosi ne i$
Valdovo leidziamy akty, tai buvo visuomeninio konsensuso rezultatas, todél
Valdovas pakluso Lietuvos Statuto teisei, kurioje buvo itvirtintos politinés tau-
tos teisés.

LDK veiké tiek konsultaciniai, tiek prerogatyvos mechanizmai, valdymo
mechanizmas negaléjo funkcionuoti be abejuy $iy mechanizmy. Tam tikra socia-
liné tvarka buvo kuriama luomy reprezentacijos, konsultaciniy mechanizmy
déka, nauju elementu tapo tai, kad Lietuvos Statutai teisiSkai reguliavo tas vals-
tybés gyvenimo sferas, kur anksciau veiké vietos iniciatyva ir paprociai. 1529
m. Lietuvos Statutas itvirtino, fiksavo konsultacinius ir bendradarbiavimo me-
chanizmus, objektyviai neiSvengiamus, de facto egzistavusius tarp Valdovo ir
magnaty, o 1566 m. ir 1588 m. Lietuvos Statutai atspindi désningg tolesnj vie-
Sosios valdzios funkcijy skaidymasi, tolesng santykiy tarp Valdovo ir reprezen-
taciniy instituty raidg. Bet kuriuo atveju Lietuvos Statutuose aptarta sistema
turéjo konflikty sprendimo ir reguliavimo potencialg ir Cia ypatingai svarbios
konsultacijy, pritarimo ir bendradarbiavimo procediiros. Valdovo itaka ap-
sprendé jo prerogatyvos, taciau jos nebuvo statiSkos, o be iSmintingo ir atsar-
gaus ju naudojimo prarasdavo efektyvuma. Mokslingje literatiiroje pernelyg
ilgai santykiai tarp Valdovo ir atstovaujamyjy instituty gvildenti per nuolatinés
kovos prizmg. Atsisakius konfrontacijos modelio, akivaizdu, kad stiprus Val-
dovas nebiitinai salygojo silpna Seimg ar Pony tarybg — jeigu Valdovas tinka-
mai valdé, meistriskai naudojosi savo prerogatyvomis, konsultaciniai institutai
dirbo jam, o ne pries ji.
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Korporatyviniy laisviy apsauga nuo galimy késinimusi yra neatskiriama 16
a. LDK visuomenés gyvenimo norma, taigi $léktos teisini statusa reglamentavo
Lietuvos Statuty teisés normy sistema, kurios kertinis akmuo buvo teisés skirs-
tymas | vie$a ir privating: valstybéje dominuojancio luomo atstovai santykyje
su valdZzios struktiiromis buvo viesosios teisés subjektais, o tarpusavyje dél tur-
tiniy santykiy — privatinés teisés subjektais. Visy trijy Lietuvos Statuty skyriuo-
se, pavadintuose ,,Apie Slékty laisves ir Didziosios kunigaikstystés iSplétima*,
déstomos teisés normos, priskirtinos vieSosios teisés srifiai, nes jomis ginamy
bajory luomo, privaléjusio atlikti valstybés gynimo prievolg, nariy interesy pa-
zeidimas buvo tolygus valstybés politiniy ir ekonominiy pagrindy pazeidimui.
Siy teisés normy déstymui 1588 m. Lietuvos Statuto tre¢iojo skyriaus viduje
biidinga tam tikra loginé seka, — visy pirma reglamentuojami santykiai tarp
valstybés (Didziojo kunigaiks¢io) ir politinés tautos (bajory luomo nariy) dél
valstybés politikos formavimo ir politinés tautos (bajory luomo nariy) dalyva-
vimo $iame procese, dél valstybinés valdzios jgyvendinimo riby (1-18 art.),
nustatomos priklausomybés bajory luomui salygos, kilmés jrodiné¢jimo tvarka ir
sulyginamas subjekty teisinis statusas luomo viduje (19-30 art.), po ju seka
teisés normos, reglamentuojancios bajory luomo nariy santykius su kity LDK
pripazinty luomy ar socialiniy grupiy nariais (31-35 art.), nustatomos laisves,
sais (3651 art.). Taigi Valdovas neturéjo monopolijos valdziai — uz jo preroga-
tyvy riby buvo nelie¢iamos $léktos laisvés ir Lietuvos Statutai labai aiskiai api-
brézé Valdovo valdzios ribas, gerbti pavaldiniy laisves reiSké ieskoti galimybiy
ju gynybai, istatymiskai jas itvirtinti ir keisti nuostatas tik esant pritarimui. Tei-
s¢ 1 gyvybe, laisvg ir nuosavybe buvo saugomos: pagal Lietuvos Statutus i$
Sléktos negalima atimti gyvybe, laisve ar nuosavybe be teismo, o jeigu istaty-
mas keitési, tai buvo daroma atsiklausius ty, kieno teises tai lieté.

Lietuvos Statuty teisé fiksavo biidus, kuriais buvo sprendziami gincai ir
konfliktai dél teisés. Teismy instituty itvirtinimas Lietuvos Statutuose buvo
apsprestas vie$ojo intereso — tvarkos ir rimties LDK palaikymo poreikio, kurio
tenkinimas negalimas be taikaus gincy dél teisés tarp konkuruojanciy grupuociy
sprendimo galimybés. Lietuvos Statuty vieSosios teisés sriiai priskirtinos teisés
normos detaliai aptaria bajory luomui priklausantiems subjektams reik§minga
teismy sistema, jos formavimo, veiklos tvarka, o apie kitus teismus uzsimena-
ma ir jie aptariami tiek, kiek tai reik§minga dominuojan¢io luomo nariy intere-
sams. 1529 m. Lietuvos Statuto galiojimo laikotarpiu institucine prasme nebuvo
grieztai atskirtos teisingumo vykdymo ir valdymo funkcijos, vietos teritoriniai
teismai nagrin¢jo tiek baudziamasias, tiek civilines bylas, teisé ne tik bajorus,
bet ir prasto luomo Zmones, o 1566 m. ir 1588 m. Lietuvos Statuty nuostatos
liudija pavietuose idiegtus teritorinius bajory luominius teismus, kurie speciali-
zavosi tam tikros kategorijos bylose, t. y. ju dalykiné kompetencija apibrézta,
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teisminés valdzios ir administracinés valdzios subjektai pavietuose ne visuomet
sutampa. 1529 m. Lietuvos Statutui galiojant, instanciné teismy sistema buvo
tik formavimosi stadijoje, bet kuriuo atveju, byla, nepriklausomai nuo jos po-
biidzio ir reik§més, galéjo tekti spresti tiesiogiai Valdovo teismui, apeinant vie-
tos teismus, biitent Valdovas buvo laikomas auksc¢iausiu teiséju ir teisingumo
garantu. 1566 m. ir 1588 m. Lietuvos Statutuose nuosekliai siekiama idiegti
instancing teismy sistemg, ikuriant visai bajorijai bendrus grieztai luominius
pirmosios instancijos teismus pavietuose, numatant galimybe jy sprendimus
skuysti aukstesnei instancijai, galop galutiniu arbitru ir auk$c¢iausia instancija
sprendziant bajory gincus dél teisés ir taikant 1588 m. Lietuvos Statuto teisés
normas tampa teismas, o ne vykdomosios valdzios ar kita institucija. Pagal Lie-
tuvos Statutus teisingumas vykdomas Valdovo vardu, taciau Valdovas, galé-
damas pavesti tam tikriems urédams priimti reikiamus valdymo aktus, neturi
galiy pavesti subjektams, igaliotiems vykdyti teisinguma, priimti atitinkamus
sprendimus bylose. Taigi jau 1529 m. Lietuvos Statute, sprgsdami byla, igalioti
subjektai ne vykdo, o suvereniai taiko istatyma, ir Sia prasme teisingumo vyk-
dymo funkcija tampa santykinai savarankiska. Subjekty, igalioty vykdyti tei-
singuma Valdovo vardu, nepriklausomuma Lietuvos Statutuose méginama uz-
tikrinti nuostata, {pareigojancia, sprendziant bylg, teisiant, vadovautis tik Lietu-
vos Statuty teisés normomis, taip pat tuo, kad bent formaliai, sprgsdami byla jie
yra niekam nepavalds.

Penktoje dalyje ,,VieSosios teisés problema Siuolaikinéje Lietuvos teisinéje
sistemoje Lietuvos teisés tradicijos pozitiriu® jvardijama vieSosios teisés pro-
blematika Siuolaikinéje Lietuvos teisinéje sistemoje Lietuvos teisés tradicijos
poziiiriu, praktiné iSskyrimo reik§mé, atkreipiamas démesys 1 vieSosios teisés
kategorijos daugiareik§miskuma Siuolaikinéje teisés doktrinoje.

[vardijant vieSosios teisés probematikg Siuolaikinéje Lietuvos teisinéje si-
stemoje, atskleidziama iSliekamoji Lietuvos teisés tradicijos verté. Konstatuo-
jama, kad vieSosios teisés kategorija de facto naudojama kaip vertinamojo po-
biidzio, salyginé kategorija, atspindinti tam tikras vertybines nuostatas, i§ esmés
vieSosios teisés iSskyrimas atspindi konkrecios visomenés vertybes, vieSosios
teisés kategorija esanti ideologinio pobiidzio. Todél labai svarbu, koki vertybini
kriivi talpdina savyje vieSosios teisés kategorija. LDK teisés patirtis nurodo
vertybinius orientyrus, aiskinant viieSosios teisés prigimti ir paskirti, reik§min-
gus ir Siuolaikinei Lietuvos teisinei sistemai, tai yra tai, kas turi iSlickamaja
verte iki iy dieny. Sio mokslinio tyrimo pagrindu jvardijant viegosios teisés
Lietuvos Statutuose islickamaja verte, teigiama, kad nors ideologiné vieSosios
teisés koncepcija biidinga Siuolaikinei Lietuvos teisinei sistemai, taciau jos ver-
tybinis kriivis skiriasi nuo biidingo LDK teisés tradicijai: nepagristai pleciant
vieSosios teisés sritj, stumiama uzmars$tyn Lietuvos teisés tradicijos patirtis,
teigianti vieSosios teisés kaip individo laisvés prielaidos i§skyrimo paskirt{.

31



Teigiama, kad vieSosios teisés funkcija Lietuvos Statutuose néra vien or-
ganizuoti bendruomeng,— jos pirminé paskirtis i§ tiesy yra neleisti, kiek tai yra
imanoma, sunaikinti asmeninés bajoro laisvés organizuotoje bendruomenéje, —
ivardijant konkrecias bajoro laisves, kurios pripaZistamos valstybés ir saugo-
mos viesaja teise, reglamentuojant viesosios valdzios institucijy, uZtikrinanéig
Sias laisves, sudaryma ir funkcionavima. VieSosios teisés, kaip pasiprieSinimo
galimai tironijai, prievartai idéja persmelkia Lietuvos Statutus, jos paskirtis
istorinéje retrospektyvoje buvo apriboti valstybés, kurig ikiinijo Valdovas, ga-
limg savivale bajoro atzvilgiu. Sia prasme Lietuvos Statuty teis¢ buvo skirta
kompromisui tarp politinés tautos ir Valdovo interesy pasiekti, esminé teisés
dualizmo egzistavimo priezastis — teisés socialingje paskirtyje, t. y. interesy
balanso uztikrinime, — vie$osios ir privatinés teisés dualizmas akcentuotas tuo-
met, kai buvo ivardytos bajoro laisvés. Taigi Lietuvos teisés tradicijoje viesoji
teisé buvo i$skiriama kaip laisvés gynimo prielaida.

Sekant Lietuvos teisés tradicija, Lietuvos Respublikos Konstitucijoje itvir-
tintos vertybés — asmens teisiy ir teiséty interesy apsauga bei gynimas ir vieSa-
sis interesas — neturéty biiti prieSinamos. AiSkinant teisés normas turéty biiti
taikomas asmens teisiy ir teiséty interesy bei vieSojo intereso pusiausvyros
principas. Taciau tokia vieSosios teisés koncepcija Siuolaikinéje Lietuvos teisés
doktrinoje kartais pamirStama.

I Lietuvos $iuolaiking teis¢ zvelgiant ne kaip i statiSska, o kaip { dinamiska
reiskini, pazyméta, kad siekiama vis daugiau veiklos sri¢iy reglamentuoti cent-
ralizuotai, neigiant subjekty autonomijos ir teisinio reglamentavimo iniciatyvos
potencialg. Taciau Siuolaikinés vieSosios teisés srities maksimalaus iSplétimo
idéja nepagrista jokiais objektyviais argumentais, o negatyvus pozifiris i mak-
simaly asmeninés laisvés plétima teiséje grindziamas daznai abejotinais etiniais
postulatais. Siuolaikiné Lietuvos teisiné sistema su jos pretenzija vieosios tei-
sés metodu reguliuoti pernelyg daug zmogaus veiklos sriciy i$ tiesy mazai geba
organizuoti visuomenés gyvenimg ir uZztikrinti individo laisve organizuotoje
bendruomenéje, bent jau daug maZiau negu teigia jos $alininkai. Sia prasme
vertinant pagrinding vieSosios teisés Lietuvos Statutuose i§skyrimo paskirti jos
gyvybingumo poziiiriu, belieka tik apgailestauti. Sekant Lietuvos teisés tradici-
ja, vieSosios teisés reguliavimo metodas turéty biiti naudojamas tam, kad i§
anksto aiSkiai biity apibréZiamos valdzios ribos, uzkertant kelig individo asme-
ningés laisvés srities uzurpavimui.

Pazymeéta, kad Lietuvos Statutai buvo reik§mingu zingsniu realizuojant
idéja, kad viesoji teisé — tai uzdara sistema. Tai atitiko tuometinés LDK porei-
kius, kaip jie buvo suvokiami jos politinés tautos: viesoji teisé Lietuvos Statu-
tuose yra pasiprieSinimo galimai Valdovo tironijai, nepriklausomybés gynimo
priemoné unijos su Lenkijos karalyste salygomis, tai bajoro laisviy garantas, jos
tikslas — nustatyti vieSosios valdzios ribas. VieSoji teis¢, fiksuota Lietuvos Sta-
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tutuose iSliko bajoro laisvés garantu, nes negaléjo biiti pakeista staiga, atskiro
individo, iskaitant pati Valdova, senatorius ir kitus aukséiausius valstybés uré-
dus, viesosios teisés normy buvo neimanoma keisti savavaliskai pagal uzgaida.
Siuolaikingje visuomenéje laikoma, kad racionaliausia, grei¢iausia visas nege-
roves Salinti leidziant naujus teisés norminius aktus, pleciant vieSosios teisés
metodu regulivojamy visuomeniniy santykiy sriti, tuo paciu pamirstant, kad
toks biidas daznai pernelyg greitas, kad bty efektyvus, o teisés norminio akto
poveikis turi gausybe Salutiniy efekty, i§ tiesy ji daznai sunku numatyti. [verti-
nus Siuolaikinés Lietuvos teisinés sistemos biiklg istoringje retrospektyvoje,
tenka konstatuoti, kad biitent dél minéty aplinkybiy vieSosios teisés reglamen-
tavimo sritis yra pernelyg i$plésta, o tokia padétis vargu ar dera su Lietuvos
teisés tradicijoje gyvavusiu idealu, t. y. vieSosios teisés kaip individo laisvés
prielaida.

Mokslinio tyrimo metodologija. Sis darbas nepretenduoja i visapusiska
Lietuvos Statuty teisés instituty analize, tad labai svarbu tiksliai apibrézti tyri-
néjimo ribas. Akivaizdu, kad moksliniai gincai dél Lietuvos Statuty vyksta
dazniausiai pasirinkto analizés aspekto, metodo pagrindu. Siuo metu pastebima
tendencija, tyringjant teis¢ 1 ja Zvelgti pragmatiskai, kaip 1 valstybés sankcio-
nuoty taisykliy visuma, vis reiau méginant aiskintis, kodél ir kaip ji vystési,
kokia ji turi biiti, taigi fiksuojant esama momenta neieSkoma teisés vystymosi
désningumu. Ir vis délto Sios taisyklés turi prasme tik laikmecio, epochos pa-
sauléziiiros, mastysenos, vertybiy kontekste, o istoriniai teisés tyrinéjimai —
visy pirma yra jy raidos désningumy paZinimas. Siame darbe atsigreziama {
praeityje reikSmingus teisés Saltinius — Lietuvos Statutus,— méginant aiskintis
juose fiksuotus vieSosios teisés institutus, jy istorinés evoliucijos désningumus,
atskleisti vieSosios teisés sampratos kaita Siuolaikingje Lietuvos teisingje siste-
moje Lietuvos teisés tradicijos poziiiriu. Tad istorinis metodas Siame darbe vy-
rauja — Lietuvos Statuty vieSosios teisés institutai tyrinégjami, siejant su aplin-
kybémis, kurioms esant susiklosté jais reguliuojami teisiniai santykiai.

Pazymétina, kad dazniausiai istoriniai faktai vertinami per visiems gerai
zinomy ivykiy prizme (pavyzdziui, valstybés zlugimo ar kt.). Tuomet administ-
raciniai, valstybés valdymo ir teisés Saltiniy trikumai, biidingi daugumai to
meto valstybiy, daznai atrodo akivaizdziais struktiiriniais, esminiais sistemos
triikumais, kurie nulemia tam tikrg ivykiy eiga. Taigi istoriniai procesai tyriné-
jami tarsi zvelgiant { ateities ivykius, teisés istorija tyrinéjama, atspirties tasko
ieSkant dabartyje arba bent jau kiek reik§mingesniame praeities ivykyje. Bet
kuris reik§mingesnis ivykis gimdo daugybe paaiskinimy, kodél jis turéjo ivykti,
tokiu biidu susiduriame su problema, kai Siuolaikiniai stereotipai veikia teisés
istorijos tyringjimus. Taciau 16 a. valstybingumo ir teisés evoliucija buvo pa-
zenklinta krize, visa Sio amziaus {vykiy raida rodo, kad politinio vystymosi
procesas galéjo pakrypti ne nacionalinés valstybés formavimo, o bet kokia kita
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linkme. Ekspansija — ekonoming, intelektualiné, dvasiné, taip pat kaip ir geog-
rafiné, — ir konfliktas — socialinis, religinis ir tarptautinis — raudona gija pe-
rsmelkia 16 a., jungdami { visumg permainas, susijusias su Renesansu, Refor-
macija, Kontrreformacija. Todél Siame tyrinéjime siekiama atsiriboti nuo de-
terminizmo, laikomasi nuomonés, kad socialinés struktiiros ir teisés institutai
nebiitinai turi vystytis i§ anksto nulemta kryptimi.

Pazymétina, kad be istorinio, Sio darbo temai atskleisti buvo naudojami ir
kiti mokslinio tyrimo metodai: loginis, sisteminés analizés, teleologinis, doku-
menty analizés, lyginamasis, lingvistinis, aprasomasis. Siy metody kompleksi-
nis taikymas turéjo didelg reikSme tyrimo metu gauty apibendrinimy ir i§vady
i§samumui, pagristumui ir patikimumui.

Disertacijoje taikytas sisteminés analizés metodas padéjo analizuoti pro-
blemas, kuriy negalima tyrinéti atskirai nuo kity, kuriy atskleidimui biitina nag-
rinéti jy tarpusavio rySius. Pazymétina, kad minéto metodo taikymas Sioje di-
sertacijoje yra nei$vengiamas, kadangi Sio darbo tikslas — sisteminiu poZiiiriu
istirti Lietuvos Statuty teisés normas.

Sio tyrimo dalykas salygojo biitinybe naudoti ne tik sistemini ir istorini
metodus, o taip pat ir formaliosios logikos metodus: analizés, sintezés, indukci-
jos, dedukcijos, juos taikant sistemiskai Lietuvos Statuty vieSosios teisés insti-
tuty analizei (dogmatinis metodas). Taigi siekiant mokslinio tiriamojo darbo
tiksly, pasitelkti formaliosios logikos metodai, biitini, atskleidziant Lietuvos
Statuty teisés normy turini, pateikiant i§vadas ir apibendrinimus. Aiskinant tei-
sés normy turinj, pateikiamos jvairios teisés ir istorijos mokslininky nuomonés,
kurioms, kritiskai jas vertinant, remiamasi arba jos atmetamos ir pasitilomas
kitoks teisés normy aiskinimo biidas. Remantis apraSomuoju metodu Sioje di-
sertcijoje pristatyta teisés skirstymo i vieSajq ir privating koncepcija, jos istori-
nis vystymasis ir recepcija 16 a."'

Disertacijoje taikytas lyginamasis metodas 1529 m., 1566 m., 1588 m.
Lietuvos Statuty teisés normoms gretinti, siekiant pateikti vieSosios teisés insti-
tuty analize. Pazymétina, kad 16 a. LDK viena greta kitos veiké ivairios salygi-
nai savarankiskos teisés sistemos, ivairilis teisés Saltiniai — Zemés, sriéiy, tauti-
niy mazumy privilegijos, privilegijos Bazny¢iai ir Kanony teisé, privilegijos
miestams ir Magdeburgo teisé, paprotinés teisés normos, Lietuvos Statutai,
Seimo konstitucijos. Taigi akivaizdu, kad minétos salyginai savarankiskos tei-
sés sistemos pakankamai ilgg laika tiesiogiai veiké greta Lietuvos Statuty teisés
normy, todél Siame darbe sieckiama zvelgti | Lictuvos Statuty teisés sistemag tuo
metu greta egzistavusiy teisés sistemy kontekste.

" Sis tyrimas apima gan didele laiko atkarpa, kadangi mokymo apie teisés skirstyma | vieda ir pri-
vating atsiradimas tradiciskai siejamas su Ulpiano vardu, o batinyb¢ bent trumpai apzvelgti Sio
mokymo esmg¢ apsprendzia LDK teisés sistemos pobiidis.
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Siame darbe nagrinéjami vieSosios teisés institutai teisine prasme, t. y.
kaip jie buvo suprantami ir itvirtinti Lietuvos Statutuose. Lietuvos Statuty teisés
normy turinio aiSkinimui didelés reik§més turéjo lingvistinis metodas, nes jas
analizuojant atsizvelgta i gramatikos, sintaksés ir kitas kalbos taisykles. At-
kreiptinas démesys i tai, kad tyrinéjamy S$altiniy specifika 1émé, kad sickiant
atskleisti teisés normy turini, buvo pasitelkti dokumentai skirtingomis kalbo-
mis, itvirtinantys tas pa¢ias Lietuvos Statuty teisés normas'>. Siekiant atskleisti
teisés normy turinj taikyti dokumenty analizés metodai (tiek klasikinés (tradici-
nés), tiek kontent analizés (formalizuotos), tap pat teleologinis metodas — at-
skleidziant tam tikry Lietuvos Statuty teisés normu evoliucija, orientuotasi { ty
teisés normu keliamus tikslus.

ISvados. Teisés istorijos mokslo vidiné logika salygoja teoriniy désningu-
my paieska. Sio mokslinio tyrimo pagrindu galima teigti, kad :

1. Lietuvos Statuty sistemos pagrindinis tikslas — balanso tarp vieSyjy ir
privaciy interesy uztikrinimas teisinémis priemonémis, todél teisés normy dés-
tymui biidinga vidiné logika, atsizvelgiant i juy santyki su vieSaja ar privatine
teise. Lietuvos Statuty tekstai liudija, jog Domicijaus Ulpiano mokymas LDK
igavo sisteminimo reikSme, sugebéta kiirybiskai panaudoti svetimg patirti, ne-
prarandant savitumo. Atsiradus kompromiso poreikiui tarp valstybés, kurig
ikiinijo Didysis kunigaikstis, ir bajory asmeniniy interesy, teisés dualizmo idéja

12 Viesosios teisés instituty tyringjimo pagrindu paimtas 1588 m. Lietuvos Statuto leidimas Peter-
burge (1811 m.) lenky ir lygiagre€iai rusy kalba (1588 m. Lietuvos Statutas originalo — kanceliarine
slavy kalba pirma karta buvo iSspausdintas 1588 m. Vilniuje, o véliau kaip kontrafakcinis leidinys,
t. y. nenurodant spausdinimo 1588-1600 metais datos, pakartotas dar du kartus. Sekantys jo leidi-
mai pasirodé 1614, 1619, 1648, 1744, 1786, 1819 metais iSversti | lenky kalba, o 1811 m. leidimas
lenky ir lygiagreciai rusy kalba, 1854 m. mokslo tikslais jis buvo i§leistas Maskvoje. Lietuvai 1918
m. atkiirus valstybinguma ir minint §io statuto pasirodymo 350 m. jubiliejy, Kaune 1938 m. buvo
iSspausdintas 1588 m. Lietuvos Statuto autentiskas tekstas (Lappo, 1. 1588 m. Lietuvos Statutas.
Tekstas. t 2. Kaunas, 1938), veliau, minint §io statuto 400 mety jubiliejy, 1989 m. pakartotinai jis
buvo iSleistas Minske, ivardinant Statut Vialikaga Kniastva Litouskaga 1588. Teksty. Davednik.
Kamentaryi) Pazymétina, kad 1529 m. ir 1566 m. Lietuvos Statutai nebuvo spausdinti iki pat 19 a.
vidurio ir i§liko {vairiais variantais (nuorasais) rankras¢iuose. Naudotasi 1529 m. Lietuvos Statuto
2001 m. leidimu: Pirmasis Lietuvos statutas (1529 m.). Valikonyte, 1.; Lazutka, S.; Gudavicius, E.
Vilnius: Vaga, 2001 (pamineétini dar keli 1529 m. Lietuvos Statuto leidimai: teisés moksly daktares
Jonés Deveikés, isspausdintas 1971 m. Cikagoje ir ivardytas ,,Didziosios Lietuvos Kunigaikstijos
1529 mety Statutas®, $io Statuto 1960 m. leidimas Minske, kuri redagavo Vilniaus universiteto
Teisés fakulteto profesorius Konstantinas Jablonskis, taip pat Olandijos mokslininko Karlo von
Loewe 1529 m. Lietuvos Statuto vertimas | angly kalba (The Lithuanian Statute of 1529. Trans-
lated and edited with and commentary. Leiden, 1976.), 2002 m. pakartotas ir $io statuto vertimas {
angly kalba (Lietuvos Statutas. The Statute of Lithuania. Statuta Lituaniae. 1529. V., 2002.)) bei
1566 m. Lietuvos Statuto Minsko leidimu ([pyeuii (Bonuncexuii) Cmamym Bsanikaza xusacmea
Jimoyckaza 1566 cooa. Minck, 2003.), taip pat paminétinas 1566 m. Lietuvos Statuto Krokuvos
leidimas (Statut Litevski drugiej redakcyi (1566) wyd. Piekosonski F. - Archiwum komisyi prawnic-
zej. t. 7. Krakow, 1900) bei 1855 m. leidimas Maskvoje.
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tampa itin paranki — tuomet Lictuvos Statutuose privatiné teisé iskyla kaip bajo-
ro laisvés sfera, o vieSajai teisei skirta nustatyti valdzios funkcionavimo ir for-
mavimo tvarka, dichotomija ,,laisvas bajoras — valstybé* salygojo dichotomijg
H,privating teis¢ — viesoji teisé”. Valstybinés svarbos viesosios teisés normy —
apibrézianéiy Valdovo teising padéti, valstybés pripazinty luomy ar atskiry so-
cialiniy grupiy nariy teising padéti santykyje su valdzios struktiiromis, valstybi-
nés valdzios institucijy veiklos organizavimg — déstymas Lietuvos Statutuose
patvirtina, kad keiciantis LDK saugomuy vertybiy prioritetams, atitinkamai kei-
Ciasi ir vieSosios teisés reguliuojamy visuomeniniy santykiy apimtis.

2. Viesosios teisés institutai Lietuvos Statutuose reguliuoja santykius tarp
valstybés (DidZiojo kunigaiks€io) ir politinés tautos dél valstybés politikos
formavimo, t. y. dél valstybinés valdzios igyvendinimo principy ir riby, o taip
pat politinés tautos dalyvavimo Siame procese. VieSosios valdZios institucijy
sudarymo ir jy veiklos organizavima, kompetencijg reglamentuojanéios Lietu-
vos Statuty vieSosios teisés normos iliustruoja Valdovo vieSosios valdzios
funkcijy skaidymasi ir atitinkamy instituciniy formy, skirty jas igyvendinti,
atsiradima. 1529 m. Lietuvos Statutas itvirtino, fiksavo konsultacinius ir ben-
dradarbiavimo mechanizmus, objektyviai nei§vengiamus, de facto egzistavu-
sius tarp Valdovo ir magnaty, o 1566 m. ir 1588 m. Lietuvos Statutai atspindi
désningg tolesni vieSosios valdzios funkcijy skaidymasi. Jei 1529 m. Lietuvos
Statute i§ esmés néra aiskios takoskyros tarp vykdomosios ir teisminés valdzios
bei tarp istatymleidystés, Siy funkcijy institucinés formos daznai tapatinamos,
tai 1566 m. ir 1588 m. Lietuvos Statutuose ryskéja pagrindiniy vieSosios val-
dzios funkcijy (istatymy leidziamosios, vykdomosios ir teisingumo vykdymo)
bei juy instituciniy formy diferencijavimo tendencija.

3. Valdovo viesosios valdzios funkcijy skaidymasis i kelias savarankiské-
jancias désningas: Valdovo prerogatyvas itvirtinant Lietuvos Statutuose, aiskiai
apibréziamos ir pavaldiniy teisés bei laisvés, o atstovaujamyju instituty reikSmé
didéja, tuo paciu ryskéja ir takoskyra tarp vieSosios valdzios funkcijy — tarp
istatymy leidziamosios, vykdomosios ir teisminés. LDK §léktos luomo nariy
konsolidavimasis ir vieSosios valdzios funkcijy skaidymasis bei jy instituciniy
formy atsiradimas buvo tarpusavyje susije procesai.

Vie$osios teisés instituty 1566 m. ir 1588 m. Lietuvos Statutuose tikslas —
nustatyti vieSosios valdzios ribas, kad biity apgintos dominuojan¢io LDK bajo-
ry luomo nariy pripazintos teisés ir laisvés. LDK visuomené buvo luominé,
todél viesosios teisés instituty Lietuvos Statutuose paskirtis — ginti privilegijuo-
to bajory luomo nariy interesus. Lietuvos Statuty evoliucijos analizé rodo, kad
16 a. LDK palankios ekonominés konjunktiiros déka ir sudétingy santykiy su
kaimynystéje esanciomis valstybémis salygomis bajorai sugebéjo iSsikovoti
teis¢ kontroliuoti daugeli politinio, socialinio, ekonominio gyvenimo sri¢iu,
taigi socialinéje visuomenés struktiiroje bajorai dominavo, tapo uzdaru privile-
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gijuotu luomu ir §i padétis yra itvirtinta Lietuvos Statuty vieSosios teisés nor-
momis, nustatan¢iomis priklausomybés bajory luomui salygas, kilmés jrodiné-
jimo tvarkg ir sulyginan¢iomis subjekty teisini statusg luomo viduje. 1566 m. ir
1588 m. Lietuvos Statuty viesosios teisés normomis jtvirtinus bajory teises ak-
tyviai dalyvauti formuojant valstybés politika per Seimo institutg ir iSskirting
teisg¢ uzimti pareigybes, ju rankose atsidiiré galingi politinés valdZios svertai.
Bajory dominavimas itvirtinamas labai aiskiai nurodant Valdovo valdZios igy-
vendinimo ribas, bajory laisves, su kuriomis teko skaitytis Valdovui. Taigi vie-
$oji teisé Lietuvos Statutuose yra pasiprieSinimo galimai Valdovo tironijai
priemoné, tai bajoro laisviy garantas, jos tikslas — nustatyti vieSosios valdzios
ribas.

4. Sio mokslinio tyrimo pagrindu jvardijant vieSosios teisés Lietuvos Sta-
tutuose iSlickamajg verte, galima teigti, kad nors ideologiné vieSosios teisés
koncepcija biidinga Siuolaikinei Lietuvos teisinei sistemai, taciau jos vertybinis
kriivis skiriasi nuo biidingo LDK teisés tradicijai: nepagristai pleciant vieSosios
teisés sriti, stumiama uzmarstyn Lietuvos teisés tradicijos patirtis, teigianti vie-
Sosios teisés kaip individo laisvés prielaidos i$skyrimo paskirti. [vardijant vie-
Sosios teisés kategorijos problematika Siuolaikinéje Lietuvos teisinéje sistemo-
je, konstatuotina, kad vieSosios teisés kategorija Siuolaikingje teisés doktrinoje
vartojama kaip daugiareik§mé, jos turinys priklauso nuo konteksto, vertybinis
kriivis skiriasi nuo biidingo LDK teisés tradicijai, kita yra ir praktiné vieSosios
teisés i§skyrimo reikSmeé.

Disertacija baigiama literatiiros ir moksliniy publikaciju sarasu.
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