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Trends in the development of the state liability in tort

Summary

Problems and relevance of the study. With the expansion of areas where the state
participates as a subject having the right to give mandatory instructions, the state apparatus
getting more and more complex, the number of cases when the state fails to ensure efficient,
qualified work of the state officials is also increasing. Therefore the weaker person, the one
having fewer rights in the relationship with the state, suffers. On the other hand, when state takes
over more and more areas of public life under its control, at the same time the trust from the
society that the situation is controlled by the state institutions grows as well. When damage
occurs in such areas a legitimate interest of the society to find the liable for it arises. Since the
state is an exclusive subject of law — it does exist all the time — it is very “convenient” from the
point of view of the victim to shift the financial burden of all failures onto a “deep pocket”, i.c.,
the state budget. Without any doubt, in the contemporary society the hunt for justice is
encouraged by the generally noticed trend of litigation.

Until the 19™ century the state was considered as being beyond civil jurisdiction, i.e., the
state enjoyed absolute immunity against liability for the damage caused. Such position
corresponded to the monarchy’s attitude towards the regnant. But already in the 19th century the
first traces of the immunity getting weaker could be noticed; until now in many countries the
immunity has been gradually waived or it has been seriously limited. The principle of the rule of
law which is unquestionably implemented or pursued in modern democratic states says that an
efficient system of public liability for the damage caused by public institutions or officials shall
be developed. This is unquestioned truth, the starting point of the analysis of all system of the
state liability rules. But the question of what the concept “efficient state liability system” means,
becomes the essential one, or, where and by what means to set the limits of proportional liability
of the state.

The easiest was to waive immunity in the area of state executive power. Because of
international law (especially the Convention for the Protection of Human Rights and
Fundamental Freedoms, 1950) a significant weakening of the immunity also in the function of
jurisdiction can be noticed. Until now the most privileges are enjoyed by the legislative
authorities. But the reality of today’s public and legal life — rushed, low-quality work of

legislative authorities, obligations of states with international institutions which regulate many
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legal relations and oblige national authority institutions to obey superior law, increased emphasis
on the importance of own rights and immunity by private persons and other factors — determines
the necessity to reconsider the system of public liability for the damage caused by institutions and
officials of all branches of authorities.

State liability in tort is such a complex, diverse phenomena in terms of legal, social,
political and economical point of view, that simple answers to the raised question are simply
impossible. When making a decision regarding the very concept of the state liability in tort and
regarding possible latitude in application of the legal norms in practice, a number of different
interests have to be coordinated; the number of them and disagreements are determined just by
the fact that reparation of damage caused by authority institutions determines re-distribution of
material resources of the same society, a part of which the victim is. Secondly, the complexity of
the problem is determined by the principle of separation of powers, applied beyond any debate in
the rule of law state, which one authority branch prevents from usurpation of activity areas of the
other authority branches. On the other hand, the necessity to modify the general tortious liability
rules in the area of the public liability are determined by the particularity of the victim: due to its
weakness, inability to chose to have the relationship with the state or not, also its powerlessness
in many cases to influence the state apparatus in order to avoid damage, and in case of its
occurrence to familiarise with the damage emergence mechanism, determines the necessity to
provide special, more favourable to the victim rules of the state liability in tort.

Evaluating the trends of the public liability development in the European countries and
the United States of America, it can be seen that all legal systems face a lot of problems in the
field of state liability and the search for efficient ways to solve them is going on. This field of law
is being strongly influenced by national traditions and scale of values, therefore it is normally
considered as an internal subject-matter of each national legal system. Nevertheless, the
relevance of the raised problem is reflected also by the concern of international society. On the
other hand, the analysis of individual legal systems shows that, in spite of the peculiarities of the
theoretical background, in practical terms (i.e., in terms of result achieved in a specific situation)
the differences in application of public liability rules are gradually decreasing. It provides the
possibility not just to compare individual systems, but also to get knowledge for improvement of

own legal system aimed to ensure efficient mechanism for protection of violated rights.

Subject-matter of the study. The subject-matter of the study is the analysis of the

development trends of the state liability in tort.



The purpose of the study is to analyse the development trends of the state liability in tort
in common law and continental law countries and in Lithuania, to evaluate the justification of the
state immunity doctrine in the modern legal state, traditionally applied in this field, to identify the
key problems faced when regulating the sate liability in tort in the positive law and applying

them, and to make suggestions regarding the improvement of the current situation.

The goals of the study:

1. To analyse the content of the state immunity doctrine, its historical development,
aiming to disclose the dependence of its content on political, social, economical maturity and
orientation, as well as orientation of value system; to analyse the factors on which the immunity
doctrine is based and to deny the necessity of it in the modern legal state.

2. To analyse theoretical models on which the state liability for the acts of officials is
based, to disclose the advantages and disadvantages of those models, to identify their relationship
with the state immunity doctrine and to justify the model the best acceptable in the modern legal
state.

3. By way of analysing the conditions of state liability in tort, to identify the trends
of setting limits of public liability in common law and continental law countries, paying special
attention to the specific fields of the state activity traditionally considered beyond civil
jurisdiction.

4. To disclose the dangers caused by expansive public liability and to ground the
necessity of liability limitation instruments by identifying particular instruments, justified in the
modern legal state.

5. In the context of the analysis of foreign, developed states with an old law tradition,
to disclose the drawbacks of Lithuanian positive law and court practice in the field of state
liability in tort, to suggest means for solution of the identified problems in the court practice, and

to suggest recommendations on improvement of legal acts.

Academic novelty and practical significance of the study. The subject being analysed in
the dissertation is relevant in both, scientific and practical terms.

Though a lot of attention in the newest foreign legal literature is paid to the issues of the
state liability in tort of the individual national systems, taking into consideration the specifics of
this particular field of law, there still is the lack of comparative analysis allowing the search for

common problems and ways of their solution. The systematic analysis of the law of the selected



common and continental law countries, in both Europe and the North America continents,
presented in this study, allows disclosing the differences and the commonalities of every system,
to identify common and similar problems, and to look for generally acceptable ways of their
solution.

From the point of view of the Lithuanian legal science, this is the study where the issues
of the state liability in tort are thoroughly being analysed for the first time. The earlier analyses
were either rather laconic, presented in the context of general issues of tortious liability, besides,
more relevant for the transitional period of the national law of Lithuania from the soviet law, or
should be considered just a fragmental mentioning of some essential principles of public liability
in the background of analysis of the rule of law principle, or a fragmental discussion of some
individual aspects of the public liability by the author of this study or by other scientists. Only the
issues of jurisdiction of the disputes regarding the reparation of damage caused by the state have
been analysed thoroughly. No explicit and systematic analysis have been made on the substantive
law, regulating the state liability in tort, as well as on the problems associated with its application,
and, furthermore, the ways of their solution. In this study for the first time the general issues of
Lithuanian state tortious liability are discussed, the historical development of this type of liability,
its legal origin are disclosed, the analysis of individual conditions of liability is presented,
problematic issues of the state liability in specific, very “sensitive” areas of the state activity —
liability for unlawful acts of legislative and judiciary authorities and possibility of liability for the
unlawful acts of discretionary and regulatory nature, as well as its implementation conditions.
Lastly, the argumentation on the public liability limitation instruments, conforming to the rule of
law principle, is presented.

The study can be useful for the law developers and those implementing it, aiming at
elimination of the established drawbacks, for scientists intending to investigate the individual
aspects of the state liability in tort further and deeper, and for teachers as well. Based on the
presented recommendations regarding the modification of the public liability rules, the valid
positive law can be improved so that it conforms to the rule of law principle. Those implementing
the law may use the scientific study in order to avoid mistakes in the court practice and in order
to look for solutions to improve the positive law by way of court practice. It is probable that the
analysis will encourage deeper investigations in the area of discussion, including empiric
investigations, which could give the answers to questions on what would be the effect of
expansion of state liability limits on public relations in the modern society. Teachers may use the

scientific study as the reference when teaching, firstly, the subject of civil law, secondly the
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subjects of administrative and constitutional law, as well as in the preparation of educational

publications.

Theses to be defended:

. Contemporary state liability in tort is based on the general rule of liability, rather
than of immunity.

. The concept of the contemporary state liability in tort correspond to the liability
application in the areas of damage caused by all three branches of public authority; as well as not
just in cases of breach of obligation clearly provided by the legal acts, but also in cases of damage
caused by discretionary and regulatory acts.

o The law has all instruments needed to proportionally limit state liability.

Survey of the research. Global scientific literature sources, legal acts of international
law, foreign countries and Lithuania, and court practice have been used in the research.

It has been mentioned that in Lithuania there is a lack of scientific studies analysing the
state liability in tort. Therefore the study is basically based on foreign scientific literature. In
foreign countries, different from Lithuania, a lot of attention, especially in recent years, has been
paid to the analysis of various aspects of the state liability in tort. Since it is not possible to
mention all researchers in the study, besides, a lot of investigations have been made fragmentally,
without any explicit scientific grounding, or just from the national law point of view, only the
most important authors who have analysed the problems of public liability coherently are listed
below: D. Fairgrieve, M. Andenas, J. Bell, A. W. Bradley, C. Harlow, B. S. Markesinis, J. B.
Auby, D. Coester-Waltjen, E. Baginska, C. A. Gearty.

The research has also been based on the normative legal acts of foreign countries
(France, Germany, England, Belgium, Holland, Poland, the United States of America and etc.)
and of the Republic of Lithuania, which regulate general issues of tortious liability and the state
tortious liability in particular. The study is also based on the court practice of foreign countries
and of the Republic of Lithuania. The most of the foreign court practice used in the study has
been found in the annual yearbooks on the most important developments in tort law throughout
Europe, edited by the Institute for European Tort Law of the Austrian Academy of Sciences and
the European Centre of Tort and Insurance Law. International law (as well as drafts) regulating
tortious liability in general and public liability specifically, the practice of the European Court of


http://www.ectil.org/

Human Rights (and the Commission) and of the Court of Justice of the European Communities

have also been used in the research.

The material for the dissertation was collected from the resources of Lithuanian and
foreign libraries and internet databases. The materials obtained at scientific conferences and

seminars have been used, as well.

Approval of the research results. The basic results of the research have been published
in the scientific journal “Jurisprudencija” of Mykolas Romeris University: “State as the subject of
civil liability” and “Unlawfulness as the condition of the state tortious liability”. The study has
been discussed at the Business Law Department of the Law Faculty of Mykolas Romeris
University.

The results of the research were also presented in the scientific conference “Issues of the
Civil Rights Implementation Doctrine and Practices” in 2003 at Mykolas Romeris University
(then-current name Lithuanian Law University) and at the symposium in Klingenthal, France, in
2007, and were used in the preparation of the civil liability manual and lecturing at the Lithuanian

Bar Association.

Structure of the study. The study consists of the introduction, two parts, conclusions,
suggestions and recommendations.

The first part of the study deals with the essential general issues of the state liability in
tort — the most important aspects of internal state immunity doctrine are being analysed (concept,
factors on which the immunity doctrine is based, historical development, other issues), the
concepts on which state liability is based in the countries with old tradition of law are discussed,
the criteria used to define the scope of the state liability in terms of subjects and the acts for
which the state is liable, are being analysed. The analysis of the origin of the legal norms, which
regulate the state liability given in the beginning of the first part of the study, and the variety of
terms used to define those legal relationships become the starting point of the investigation.
Disclosing the subtleties of the legal norms under investigation, attempts have been made to show
the specifics of the state liability — of the phenomenon as such, and of the legal rules regulating it,
since only such analysis may precondition efficient comparison of different foreign countries, the
comparison of the Lithuanian law and the law of foreign countries, and allows to point out the
real differences and their real causes. The analysis of the terminology also provides conditions to
compare the field of law under investigation of different national systems, and ensures the
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absence of confusion of the terms used in the study. In the analysis of the general issues of the
state liability in tort, the first goal is to disclose the content of the state immunity doctrine applied
in the national law, its scope and unwarrantability in a modern rule of law state. It has also been
aimed to argument which theoretical model on which the state liability in tort for the acts of
officials is the most acceptable, and, having analysed the criteria applied to set out the subjects
and acts for which the state is liable, to suggest the best alternative of their interaction.

In the second part of the study the limits of the state liability in tort are being analysed.
First of all, the expansive trends of state liability development are discussed by analysing
individual conditions of the state liability — fault and unlawfulness, which have the most
significant influence on the phenomena. In the analysis of those conditions the most attention is
paid to the insufficiency of the traditional fault doctrine in the field of the state liability, as well as
to the most popular legal instruments meant for elimination of the drawbacks of this liability
condition — the “official fault” doctrine and the liability without fault concept. In the analysis of
unlawfulness as the condition for the state liability in terms of extension of the state liability
limits, the most attention is paid to the relationship between the unlawfulness as it is understood
in public law and the tortious unlawfulness. The problems of state liability in the fields
traditionally considered as beyond the limits of liability either in terms of acts (i.e. discretionary
and regulatory acts), or of subjects (i.e., acts of legislative and judicial authorities) have also been
explicitly analysed. In this part of the study the state liability for lawful acts has been investigated
as well. The purpose of the latter analysis is to ground the necessity of such liability,
preconditions and the essential conditions of implementation in a modern rule of law state. In the
analysis of all those state liability aspects the expansion of the state liability limits, the possibility
of it as well as preconditions in a modern legal state are justified. Nevertheless, since reparation
of damage caused by public authorities determines re-distribution of common funds, this part of
the study tries to find out if the expansive state liability development trend would not become too
dangerous, and whether a need to restrict it with the instruments justified in a rule of law state
occurs.

In the end of the study general conclusions of the research, as well as suggestions and

recommendations and the list of scientific publications of the author are given.

Methodology of the study. The main methods used in the study: historical, comparative,

teleological, systematic.
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Historical method is used to disclose the development of the state immunity doctrine, to
justify the inseparability of the state tortious liability concept from political, social and
economical maturity and orientation, as well as orientation of value system of a particular period
of time. This method is used in the analysis of the factual content of the legal norms at particular
times. Besides, the historical method is used aiming to find out the causes of the variety of the
terminology used to define the state liability and to offer the most acceptable terminology in
modern Lithuanian law.

Comparative method is used to compare the specifics of legal regulation of public
liability and implementation of legal norms in practice in different chosen European countries
(France, England, Germany, Holland, Austria, Belgium, Italy, Spain, Portugal, Poland, Estonia
and etc.) and the USA, and in general, the countries of continental law tradition as opposed to the
countries of common law tradition, with the purpose to establish commonalities and differences
of different jurisdictions, to disclose universal problems arising in the area of public liability
(both, the regulation and the implementation in practice), and to look for common ways of their
solution, as well as to ground the reasons which determine the differences.

Teleological method is used aiming to establish the purpose of the legal norms
regulating the state liability, and this allows to disclose their real meaning and content, to show
what interpretations of a legal norm are possible, to analyse the decisions of the courts of the
Republic of Lithuania and of the chosen foreign countries, to disclose social values and other
factors (political, economical) of different countries, which determined the specifics of the public
liability legal regulation and implementation, paying a special attention to the differences
between the countries of common law and continental law tradition. The teleological method
allows disclosing how the established drawbacks in the legal regulation can be eliminated in
court practice, without modification of the positive law.

Systematic method is used in order to find out the real meaning and content of the legal
norms under analysis — the method obliges to analyse a legal norm in a system of other norms,
ensures that their meaning is not deviated. The systematic method is also used to disclose
inseparable inter-relationships between individual conditions of the state tortious liability, as well
as the relationship of public unlawfulness with the tortious unlawfulness. This, in its turn,

provides the possibility to disclose the limits of the public liability in a particular dimension.
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CONCLUSIONS

Having summarised the results of the research, the following conclusions are made:

1.  The research showed that the process of weakening of the state immunity doctrine,
traditionally applied in the field of the state tortious liability, which started in the 19th century,
took speed after the Second World War, when it was generally understood that state institutions in
their acts can cause huge damage to private persons; staring from the middle of the 20™ century,
together with the waiver of the state immunity doctrine or the trend of its considerable restriction,
the trend to expand the limits of state liability became very obvious in modern countries. The trend
is unavoidable in the state, which aims to participate in as many as possible fields of public life,
and it is preconditioned by political, social and economic maturity and orientation, as well as
orientation of value system of a specific time, but it is also influenced by strong national traditions
and value priorities, therefore, when comparing different countries, especially the countries of
common law and the continental law countries, essential differences can be noticed. Because of
those reasons international law does not regulate and does not intend to regulate the state liability,
unless in a recommendatory nature. Hence, there is space when looking for the most acceptable
content of the norms regulating the Lithuanian state liability. But the limits are set by the pursued
rule of law principle. Therefore the experience of the foreign well-developed rule of law states
may be useful aiming at implementation of an efficient mechanism of protection of person’s rights
violated by authority institutions and officials.

2. The research showed that the general rule of state liability conforms to the rule of
law principle the best, rather than the rule of immunity doctrine. The rule of state liability is
applied as the general rule according to the Lithuanian positive law. The only flaw in the
Lithuanian law, disclosed by the spirit of the Constitution of the Republic of Lithuania, in the
context of analysis of the national law of foreign countries and international acts of a
recommendatory nature, is that there is no norm providing liability of Lithuanian state for the
damage caused by lawful acts, under which the courts should grant reparation, when such
reparation is required by the social solidarity and equality principles.

3. The research showed that the state immunity doctrine should be considered as
abandoned in the law of a particular state, if the state, through the “official fault” doctrine or the
model of liability without fault, recognizes the liability in tort for the acts of officials as its own
acts, because only when the victim is relieved of the obligation to point out the individual official

which is responsible for the damage and to prove fault in his/her acts, the real possibilities to
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restore the status violated by the state are provided. The analysis of the Lithuanian positive law
preconditions the statement that liability without fault is provided in Lithuania as a general rule of
the state liability.

4.  The research showed that the rights violated by the state acts can be efficiently
protected only in those cases, when the law provides conditions for reparation for the damage
caused by all three branches of authority — legislative, executive and judicial. Based on the
analysis of the positive law of Lithuania, the immunity is not applied on the state in cases of
damage caused by the institutions and officials of all three authorities. The only objective obstacle
found in legal acts for the state liability to be applied for unlawful acts of the legislative is that the
subject representing the state in such cases is not indicated. The immunity from the liability for
unlawful acts of the judiciary is also not applied, but the wording of the norms providing the
liability for acts of this type are not perfect, raise questions regarding their constitutionality and
efficient protection of violated person’s rights, and should be improved.

5. The research showed that in the modern legal state where the state participates in
more and more areas of public life and where the atmosphere of trust in the state is aimed at and is
created, the state liability in tort shall be applied in cases of damage caused by the acts of
discretionary and regulatory nature, and the particular limits shall be set according to the degree of
the trust the state strived at and succeeded to develop. In the positive law of Lithuania there is no a
priori prohibition to apply the liability for damage caused in such areas, therefore when
implementing the valid legal norms it is necessary to explain them in such way.

6. In spite of the modern in many aspects positive law, regulating the liability of the
state of Lithuania, there is quite a lot of confusion in the court practice regarding the real meaning
and content of the norms — the state immunity doctrine is occupying the minds of judges, the
model of liability without fault for the acts of the state officials as the own acts of the state is not
applied, the liability for the damage caused by the legislative is not recognised, the possibility of
damage caused by the state activity of discretionary and regulatory nature is not perceived.
Therefore the norms on state liability are distorted and do not perform their function to efficiently
protect the rights of private persons when they are violated by the state apparatus.

7. The research showed that expansive public liability may become an unbearable
burden on the society, since reparation of damage caused by public authorities determines re-
distribution of common funds. Besides, the threat of the state liability because of violation of the
international law impeders the development of the international law. Tort law accepts the principle

that the life itself is dangerous, that each of us experience particular risk which sometimes
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becomes material and therefore it is not reasonable to channel the burden of all negative
consequences on the other’s shoulders. There are no objective reasons why this principle should
not be applied on a private person experiencing damage caused by the activity of the state.
Therefore in the course of the study it has been established that the limits of the state liability
should be controlled, understanding such control as the right of the court in each particular case
solving the question of reparation of damage to individually assess the factual circumstances of the
case and, if necessary, to apply particular state liability limitation instruments. In the law of the
Republic of Lithuania there are all prerequisites to apply the particular objective state liability
limitation instruments — to apply the special state liability regime only in cases of damage arising
from the acts of imperium (lat.) nature, to limit the content of unlawfulness in tort, requiring that
according to the general rule in all cases the unlawfulness in the public sense is established, in
cases of damage caused by the judiciary to treat the unlawfulness in tort narrower than the
unlawfulness in the sense of the public law, in cases of damage caused in “sensitive” areas of the
state activity to apply the condition of qualified fault (in the understanding as the “official fault”),
to require high level of self-carefulness and caution of the victim, in all cases to assess the value of
the protected interest and most extensively apply the liability limitation instruments in cases of

violations of the values the least protected by tort law.

After coming to the above described conclusions, in the end of the dissertation suggestions
regarding amendments of the Civil Code of the Republic of Lithuania (amendment of Articles
6.271, 6.272, 6.273 and the supplement of the CC of the Republic of Lithuania with the article
6.272%), suggestions to the courts when applying the norms of the state liability, as well as the
suggestions to the scientists of law and to the science institutions in the improvement of the
concept of the Lithuanian state liability in tort, are presented. The dissertation is completed with

the list of used references and scientific publications of the author.
SUGGESTIONS AND RECOMMENDATIONS
I. Suggested amendments of the legal acts
1. In order to ensure efficient protection of violated rights of persons in cases when the

social solidarity and equality principles require the reparation of damage caused by lawful acts of

the state, as well as aiming to ensure the implementation of recommendations of the international
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law and to create preconditions to repair damage in special, “sensitive” areas of the state activity
when it cannot be repaired applying the regime of liability for unlawful acts, it is suggested to
supplement the Civil Code of the Republic of Lithuania with Article 6.272% indicating:

“Article 6.2722 of the CC. Liability for damage caused by lawful acts of the state
The court may fully or in part adjudge from the state to the person the reparation
of damage caused by a legal act of the state in cases when it is obviously required by the
principle of equality, having regard to the following circumstances:
1) the act is in the general interest,
2) only one person or a limited number of persons have suffered the damage, and
3) the act was exceptional or the damage was an exceptional result of the act.”

2. In order to ensure reparation of non-pecuniary damage caused by all unlawful acts of the
public authorities’ it is suggested to supplement Article 6.271 of the CC of the Republic of
Lithuania with part 5:

“Part 5. In addition to pecuniary damage, non-pecuniary damage shall be repaired as

well.”

3. In order to solve the issue of representation of the state of Lithuania in cases when
damage is derived from unlawful acts of the legislative, it is suggested to supplement Article 6.273
of the CC of the Republic of Lithuania with part 1. The former parts 1 and 2 should be considered
as parts 2 and 3, accordingly, of Article 6.273 of the CC of the Republic of Lithuania. Taking into
consideration the supplement of Article 6.273 with a new part, to specify the former part 1 of

Article 6.273. The Article shall be worded in the following way:

“Article 6.273 of the CC. Defendants in respect of obligation of the state or municipality to
compensate for damage

1. In cases when damage is caused by the acts of legislative authority and shall be
repaired by the state, the state shall be represented by the Seimas.

2. In other cases Hr-€ases upon reparation of damage where the damage shall be repaired
by the state, the state shall be represented by the Government or an institution authorised by the

Government.
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3. In cases upon reparation of damage where the damage shall be repaired by the
municipality, the municipality shall be represented by its institution through the acts of which the
damage has occurred.”

4. In order to ensure that in all cases of unlawful acts under the same conditions of liability,
damage, caused by preliminary investigation officials, prosecutors, the judge and the court in the
investigation of a criminal or administrative violation case, is repaired, it is suggested to amend
part 1 of Article 6.272 of the CC of the Republic of Lithuania.

Aiming to ensure that damage caused by a judge (a court) trying an administrative case,
and aiming to ensure that damage, caused by all state officials performing functions of
administrative nature, including the court officials, is repaired under the same conditions, it is
suggested to amend part 2 of Article 6.272 of the CC of the Republic of Lithuania.

In order to avoid repetition in two norms (part 1 of Article 6.280 of the CC of the Republic
of Lithuania and part 4 of Article 6.272 of the CC of the Republic of Lithuania), and also in order
to avoid ambiguity whether the recourse action is possible under Article 6.271 of the CC of the
Republic of Lithuania, it is suggested to abolish part 4 of Article 6.272 of the CC of the Republic
of Lithuania.

Considering the above, it is suggested to amend Article 6.272 of the CC of the Republic of
Lithuania in the following way:

“Article 6.272 of the CC. Liability for damage caused by unlawful actions of preliminary
investigation officials, prosecutors, judges and the court
1. Damage caused by unlawful acts of preliminary investigation officials, prosecutors,

a judge or court acts in the criminal process or an administrative law violation case urlawful

administrativepenalty—arrest shall be compensated fully by the state irrespective of the fault of
the officials of preliminary investigation, prosecution, the judge or the court.

2. The state shall be liable to full reparation for the damage caused by unlawful actions of a
judge or the court trying a civil or administrative case (except for the administrative law
violation cases), where the damage is caused through the fault of the judge or that of any-ether
court-official the court.

3. In addition to pecuniary damage, non-pecuniary damage shall be repaired as well.
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I1. Suggestions to courts when applying the norms of the state liability

1. Since legal regulation of the Republic of Lithuania creates prerequisites to apply the
rule of state liability in tort, as the most corresponding to the legal state principle, rather than of the
state immunity, as a general rule, this attitude shall be consequentially followed in the court
practice.

2.  Taking into consideration that the state immunity doctrine should be considered as
abandoned in the law of a particular state, if the state, through the “official fault” doctrine or the
model of liability without fault, recognises the liability in tort for the acts of officials as its own
acts, and, taking into consideration that, according to the positive law of the Republic of Lithuania,
the model, based on liability without fault, of liability for own acts is valid as a general rule of the
Lithuanian state liability in tort, this rule shall be followed consistently in the court practice.

3. Since the person’s rights violated by the state apparatus can be efficiently protected
only in cases, when the law provides the conditions for reparation of damage caused by institutions
of all three branches of authority —legislative, executive and judicial — and since the analysis
showed that the norm provided for in Article 6.271 of the CC of the Republic of Lithuania
regulates the liability for damage caused by unlawful acts of legislative and executive authorities,
the court practice shall not restrict the scope of the norm provided for in Article 6.271 of the CC of
the Republic of Lithuania to cases of damage caused by executive. Until modification of the
Lithuanian laws regarding representation of the state in cases when damage is derived from
unlawful acts of the legislative, the court practise shall consider the Seimas as the appropriate
representative of the state in such cases, applying the separations of powers principle which is
derived from the Constitution of the Republic of Lithuania and by analogy applying norms of the
valid legal acts of the Republic of Lithuania the meaning of which is that the state (municipality)
shall be represented by the subject which caused the damage.

4.  Based on the principle of separation of powers and on dualistic essence of judicial
system, the cases where the issues of damage caused by unlawful acts of legislative shall be tried

at the civil courts.
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5.  Considering the fact that in a modern legal state the state liability in tort shall be
applied in cases of damage caused by acts of discretionary and regulatory nature, as well as the
fact that in the Lithuanian positive law there is no a priori prohibition to apply the liability for
damage caused in those fields, it should be recognised in the court practice that the state liability
may occur for damage caused by inappropriate acts of regulatory and discretionary nature. Part 2
of Article 3 of the Law on Administrative Cases Proceedings indicates that “an administrative
court when judging disputes on the law in the area of public administration does not assess the
administrative act and actions (or omissions) under the dispute in terms of political or economical
goals, but just establishes if the particular act has not violated a law or other legal act, if the subject
of administration has not exceeded its competence, or if the act (activity) is not in contradiction
with the goals and tasks because of which the institution has been founded and got the respective
authority” shall be explained as setting the dimensions by which decisions of discretionary and
regulatory nature cannot be valuated in order to avoid violation of principle of separation of
powers.

6.  Since the linguistic expression of the norm of Article 6.272 of the CC of the
Republic of Lithuania is not perfect, in order to ensure efficient protection of person’s rights
violated by the state apparatus when damage occurred in result of inappropriate performance of the
judiciary function, the list of unlawful acts provided in part 1 of Article 6.272 of the CC of the
Republic of Lithuania shall not be considered as completed, and to apply part 2 of Article 6.272 of
the CC of the Republic of Lithuania in cases of damage caused by a judge (a court) trying not only
a civil case, but an administrative one as well. The conditions for such interpretation are provided
by the general rule of state liability in tort valid under the law of the Republic of Lithuania.

7. In order to avoid unjustified expansion of the state liability regime, in the court
practice strictly divide the functions performed by the authorities into public (lat. imperium) and
private (lat. dominium) and to apply the special state liability in tort regime only when damage
occur during the performance of imperium functions by the state. The functions should be
considered as imperium only when acts adopted (performed) in the course of their performance
influence human rights, freedoms and interests because the person is a subordinate subject, which
receives mandatory instructions in the relationship with the state, considering the following criteria
(the list of which shall not be considered as completed):1) if the subject authorised by the state
performs a task common for the state; 2) if the state has an exclusive right to control, regulate the
activity of the authorised subject; 3) if the subject when making decisions in its activity forms the

opinion of the state on a particular issue; 4) if the decision made by this subject is mandatory for a
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private person. Having coherently implemented this recommendation, use functional criteria, i.e.,
of the performed activity, rather than legal status of the official to decide on application of special
state liability rules in respect of state officials who have performed harmful acts.

8.  In order to ensure control over the limits of the state liability in tort, as well as to
maintain appropriate implementation of the principle of separation of powers, to avoid situations
of unequal treatment of the person, as well as to ensure stability and clearness of the law, in the
court practice to apply the rule according to which unlawfulness in a public sense shall be required
in order to establish tortious unlawfulness, except for the cases when the damage was caused by an
act which was not possible to litigate in a special procedure, when it can be seen from the situation
that there was not any factual possibility or sense to prove the act being unlawful from the
perspective of public law, or cases regulated by the international law.

9.  In order to avoid unjustified expansion of public liability, in all cases to assess the
value of the protected interest and most extensively apply the liability limitation instruments in
cases of violations of the values the least protected by tort law.

10. In order to avoid unjustified expansion of state liability in the area of damage
caused by legislative, as well as in the areas of damage caused by decisions of discretionary and
regulatory nature, to apply the condition of the qualified fault (in the understanding as the “official
fault”), meaning that the state liability in tort shall arise in cases when the authority institutions
have obviously deviated from the average standard of the authority institution.

1. Suggestions to scientists of law and science institutions regarding the

improvement of the Lithuanian state liability in tort concept

1.  The research showed that the concept of the state liability in tort is a dynamic
phenomenon and that there is quite a lot of freedom to weave when making decisions regarding
the particular content of the state liability rules. Therefore aiming to avoid, on one hand, the abuse
by the state setting too narrow limits of the liability, and, on the other hand, the abuse of the
plaintiffs aiming to expand public liability, it is reasonable that the state liability concept,
reflecting the needs of the society for legal protection in a particular period of time, is
continuously developed by way of the law doctrine.

2. Considering the above it is reasonable to pay more attention to the analysis of the

state liability in tort in law studies.
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Simona Selelionyté-Drukteiniené

Valstybés deliktinés atsakomybés raidos tendencijos

Santrauka

Problematika ir darbo aktualumas. Pleciantis sritims, kuriose valstybé dalyvauja kaip
privalomus vykdyti nurodymus turintis teis¢ duoti subjektas, sudétingéjant valstybés aparatui, tuo
paciu daugéja atvejy, kai valstybé neuztikrina kvalifikuoto, efektyvaus valstybés pareigiiny
darbo. D¢l to daznai nukencia silpnesnysis, maziau teisiy santykyje su valstybe turintis asmuo.
Kita vertus, valstybei imantis reguliuoti vis daugiau visuomeninio gyvenimo sri¢iy, kartu auga
visuomenes, dalyvaujancios valstybés sureguliuotame santykyje, pasitikéjimas, kad situacija yra
kontroliuojama valstybés institucijy. Tokiose srityse atsiradus Zalos kyla pagristas visuomen¢s
interesas ieSkoti uz ja atsakingo. Kadangi valstybé yra iSskirtinis, nuolat egzistuojantis teisés
subjektas, i§ nukentéjusiojo pozicijy zilrint, labai ,,patogu® tampa visy nesé¢kmiy finansing nasta
perkelti i ,.gilia kiSeng“ — valstybés biudzeta. Be abejo, Siuolaikinéje visuomenéje teisybés
paieskas skatina bendrai pastebima byliné¢jimosi tendencija.

Iki XIX a. valstybé buvo laikoma uz civilinés jurisdikcijos riby, t.y galiojo visiSkas
valstybés imunitetas nuo atsakomybés uz sukelta zala. Tokia pozicija atitiko monarchijos
diegiama pozilir; 1 valdantjji. Taciau jau XIX a. pastebimi pirmieji imuniteto silpnéjimo
pozymiai; iki $iy dieny imuniteto daugelyje valstybiy palaipsniui buvo visiSkai atsisakyta arba jis
buvo stipriai apribotas. Siuolaikinése demokratinése valstybése igyvendintas arba siektinas
teisinés valstybés principas negincijamai byloja, kad turi biiti sukurta veiksminga valstybés
atsakomybés uz jos institucijy bei pareigiiny privatiems asmenims sukelta zala sistema. Tai
laikytina negin¢ijama tiesa, iSeitiniu visos valstybés atsakomybeés taisykliy sistemos analizés
tasku. Taciau esminiu tampa klausimas, ka reiSkia savoka ,,veiksminga valstybés atsakomybés
sistema®, arba, kur ir kokiomis priemonémis naudojantis nustatyti proporcingos valstybés
atsakomybeés ribas.

Lengviausiai imuniteto atsisakyta jstatymy vykdomosios valdZios neteisétais veiksmais
sukeltos zalos srityje. Veikiant tarptautinei teisei (ypa¢ — 1950 m. Europos zmogaus teisiy ir
pagrindiniuy laisviy apsaugos konvencijai), pastebimas imuniteto silpnéjimas ir teisingumo
funkcijos vykdymo srityje. ki Siy dieny didziausiomis privilegijomis naudojasi istatymy
leidziamoji valdzia. Taciau niidienos visuomeninio bei teisinio gyvenimo realijos — skubotas,

nekokybiskas istatymy leidziamosios valdzios darbas, valstybiy isipareigojimai tarptautinése
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institucijose, kurios reglamentuoja daugeli teisiniy santykiu ir jpareigoja nacionalinés valdzios
institucijas paklusti virSesnei teisei, iSauges privaciy asmeny savo teisiy svarbos ir nelieCiamybés
akcentavimas ir kita — lemia biitinybg i§ esmés persvarstyti valstybés atsakomybés uz visy
valdzios Saky instituciju bei pareigiiny sukelta zala sistema.

Valstybés atsakomybé yra toks teisiniu, socialiniu, politiniu bei ekonominiu pozitiriu
sudétingas, ivairialypis reiSkinys, kad paprasti atsakymai i iSkelta klausima yra neimanomi.
Apsisprendziant dél pacios valstybés atsakomybés koncepcijos, dél galimy laviravimo riby
taikant teisés normas praktikoje, biitina suderinti daugybe¢ skirtingy interesuy, o ju kiekj ir
prieStaravimus lemia vien jau tas faktas, jog atlyginant valdzios institucijy sukelta zala yra
perskirstomi tos pacios visuomenés, kurios dalimi yra nukentéjusysis, materialiniai resursai.
Problemos kompleksisSkuma lemia ir teisinéje valstybéje negincijamai taikytinas valdziy
padalijimo principas, draudziantis vienai valdzios Sakai uzurpuoti kity valdzios Saky veiklos
sritis. Kita vertus, butinyb¢ modifikuoti bendrasias deliktinés atsakomybés taisykles valstybés
atsakomybés srityje lemia ir kitos teisinio santykio Salies, nukentéjusiojo, savitumas — dél savo
silpnumo, negaléjimo rinktis turéti santykiuy su valstybe ar ne, taip pat bejégiskumo daugeliu
atveju bent menkiausiu budu paveikti valstybés veiklos aparata siekiant iSengti zalos, o jai
atsiradus — susipazinti su zalos atsiradimo mechanizmu, — lemia biitinybg itvirtinti specialias,
palankesnes nukentéjusiajam valstybés atsakomybés taisykles.

Vertinant valstybés deliktinés atsakomybés raidos tendencijas Europos Salyse bei
Jungtinése Amerikos Valstijose, matyti, kad visose teisinése sistemose susiduriama su daugeliu
problemy valstybés atsakomybeés srityje ir aktyviai ieSkoma efektyviy ju sprendimo biidy. Si
teisés sritis yra nulemta stipriy nacionaliniy tradicijuy ir vertybiniy prioritety, todél iprastai
laikoma kiekvienos nacionalinés teisés sistemos vidaus dalyku. Taciau iSkeltos problemos
aktualuma atspindi ir tarptautinés bendruomenés susirlipinimas. Kita vertus, atskiry teisiniy
sistemy analizé rodo, kad, nepaisant teorinio pagrindimo ypatybiy, praktine prasme (t. y.
konkrecioje situacijoje pasiekiamo rezultato prasme) skirtumai taikant atsakomybg valstybei
tolydzio mazéja. Tai sudaro galimybe ne tik palyginti atskiras sistemas, bet ir pasisemti ziniy
savo teisinés sistemos tobulinimui, siekiant uZtikrinti efektyvaus pazeisty asmens teisiy gynybos

mechanizmo itvirtinima bei praktini taikyma.

Tyrimo objektas. Sio darbo tyrimo objektas — valstybés deliktinés atsakomybés raidos

tendencijy analize.
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Darbo tikslas — iSanalizuoti valstybés deliktinés atsakomybés raidos tendencijas
bendrosios ir kontinentinés teisés tradicijos valstybése bei Lietuvoje, ivertinti tradiciskai Sioje
srityje taikomos valstybés imuniteto doktrinos pagristuma Siuolaikinéje teisinéje valstybéje,
tvardinti esmines problemas, su kuriomis susiduriama reglamentuojant valstybés delikting
atsakomybe pozityviuoju biidu bei taikant teismuy praktikoje ir pateikti pasitilymus, kaip
patobulinti esama padéti.

Darbo uzdaviniai:

1. ISanalizuoti valstybés imuniteto doktrinos turini, raida istoriniu aspektu, siekiant
atskleisti jos sampratos priklausomybe nuo konkretaus laikmecio vertybingés, politinés, socialinés
ir ekonominés brandos bei orientacijos, taip pat imuniteto doktring grindZiancius veiksnius ir
paneigti jos naudojimo biitinybg Siuolaikingje teisingje valstybéje.

2. ISanalizuoti teorinius modelius, grindziancius valstybés atsakomybe uz pareigiiny
ir jiems prilyginty asmeny veiksmus, atskleisti Siy modeliy pranasumus ir trilkumus, nustatyti ju
sary$i su valstybés imuniteto doktrina ir pagristi, kuris modelis priimtiniausias Siuolaikinéje
teisingje valstybéje.

3. Analizuojant valstybés deliktinés atsakomybés salygas, iSsiaiSkinti valstybeés
atsakomybés riby nustatymo tendencijas Siuolaikinése bendrosios ir kontinentinés teisés tradicijos
sistemose, ypatinga démesi skiriant specifinéms valstybés veiklos sritims, tradiciSkai laikytomis
uz civilinés jurisdikcijos riby.

4. Atskleisti placiy valstybés atsakomybés riby keliamus pavojus bei pagristi
atsakomybés ribojimo instrumenty naudojimo bitinybe, identifikuojant konkrecius Siuolaikingje
teisingje valstybéje pateisinamus instrumentus.

5. Senas teisés tradicijas turin€iy, i$sivys€iusiy uZsienio valstybiy teisés analizés
kontekste atskleisti Lietuvos pozityvios teisés triikumus ir teismy praktikos ydinguma valstybés
atsakomybés srityje, pasitilyti identifikuoty problemy sprendimo variantus teismuy praktikos biidu

bei pateikti teisés akty tobulinimo rekomendacijas.

Mokslinis darbo naujumas ir praktiné reik§mé. Disertacijoje nagrinéjama problema
aktuali tiek moksliniu, tiek praktiniu poZitiriu.

Nors naujausioje uzsienio teis€s mokslingje literatiroje daug démesio skiriama atskiry
nacionaliniy sistemy valstybés atsakomybés uz sukelta Zala analizei, atsizvelgiant i Sios teisés

srities ypatinguma, Stinga lyginamosios analizés, sudarancios prielaidas bendry problemy bei ju
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sprendimo biady paieskai. Siame darbe pateikiama sistemin¢ pasirinkty bendrosios ir
kontinentinés teisés tradicijos valstybiy, tiek Europos, tiek Siaurés Amerikos Zemyno, teisés
analizé jgalina atskleisti tiek kiekvienos sistemos skirtybes, tiek bendrybes su kitomis
sistemomis, identifikuoti tapacias ir panaSias problemas ir ieskoti visuotinai priimtinu ju
sprendimo buidy.

Zvelgiant i§ Lietuvos teisés mokslo pozicijy, Siame darbe pirma karta nuodugniai
gvildenami valstybés deliktinés atsakomybés klausimai. Ankstesnés analizés arba buvo
pakankamai lakoniskos, pateikiamos bendryju deliktinés atsakomybés klausimy kontekste, be to,
apskritai labiau aktualios pereinamajam Lietuvos valstybés teisés etapui 1§ tarybinés teisés, arba
laikytinos tik fragmentisku kai kuriy esminiy valstybés atsakomybés principy paminéjimu
teisinés valstybés principo analizés kontekste ar fragmentiSku kity mokslininky ar Sio darbo
autorés atskiry valstybés deliktinés atsakomybés aspekty aptarimu. Nuodugniai nagrinéti tik
gin¢y dél valstybés padarytos Zalos atlyginimo teismingumo klausimai. ISsamiai ir sistemiSkai
neanalizuotas né vienas valstybés delikting atsakomybe reglamentuojancios materialinés teisés
klausimas, taip pat su jos taikymu susijusios problemos ir, juo labiau, ju sprendimo badai. Siame
darbe pirma karta aptariami bendrieji Lietuvos valstybés deliktinés atsakomybés Klausimai,
atskleidziama S$ios riiSies atsakomybés istoriné raida, teisiné prigimtis, pateikiama atskiry
atsakomybés salygu analizé, tiriami probleminiai valstybés atsakomybés klausimai specifinése,
ypatingai ,,jautriose valstybés veiklos srityse — atsakomybés uZ jstatymuy leidZiamosios bei
teisminés valdZios neteisétus aktus, uz neteisétus aktus diskrecinio bei reguliacinio pobiidZio
valstybés veikloje galimybé bei realizavimo salygos, taip pat grindZziamas teisinés valstybés
principui nepriestaraujanciy valstybés atsakomybeés ribojimo instrumenty naudojimas.

Darbas gali biiti naudingas teisés kiir¢jams ir taikytojams, siekiant pasalinti aptiktas
teisés spragas bei trikumus, mokslo atstovams, ketinantiems toliau ir giliau tyrinéti atskirus
valstybés deliktinés atsakomybés aspektus, pedagogams. Pasirémus pateikiamomis teisinés bazés
koregavimo rekomendacijomis, gali biiti tobulinama galiojanti pozityvioji teis€, siekiant, kad ji
analizuojamoje srityje atitikty teisinés valstybés principa. Teisés taikytojai moksliniu darbu gali
pasinaudoti siekdami iSvengti klaidy teismy praktikoje bei ieSkodami sprendimy pozityviosios
teisés koregavimui teismy praktikos keliu. Galima tikétis, kad $i analizé paskatins gilesnius
tyrin¢jimus nagrinéjama tema, iskaitant empirinius tyrimus, kurie padéty atsakyti i klausimus,
kaip realiai visuomeninius santykius paveikty Siuolaikinéje visuomengje biitinas valstybés

atsakomybés riby iSplétimas ir kur turéty biiti nustatytos proporcingos jos ribos. Pedagogai
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moksliniu darbu gali remtis déstydami, visuy pirma, civilinés, o taip pat administracinés bei

konstitucinés teisés disciplinas ir rengdami mokomuosius leidinius.

Darbo ginamieji teiginiai:

. Siuolaikiné valstybés deliktiné atsakomybé pagrista bendra atsakomybés, o ne
imuniteto taisykle.

. Siuolaiking valstybés deliktinés atsakomybés koncepcija atitinka atsakomybés
taikymas visu trijy valdzios Saky sukeltos zalos srityse, taip pat ne tik teisés aktuose jtvirtintos
pareigos pazeidimo, tiesiogiai lémusio Zzala, atvejais, bet ir uz diskrecinio bei reguliacinio
pobudzio veikloje sukelta zala.

. Teisé turi visus instrumentus, reikalingus siekiant proporcingai riboti valstybés

atsakomybe.

Tyrimy apZvalga. Tyrimui atlikti buvo naudojami pasaulio mokslinés literatiiros
Saltiniai, tarptautinés teisés, uzsienio $aliy ir Lietuvos teisés aktai ir teismy praktika.

Minéta, kad Lietuvoje triiksta moksliniy tyrimuy, skirty valstybés deliktinés atsakomybés
klausimy analizei. Todél darbe daugiausiai remtasi uzsienio moksline literatiira. UZsienio
valstybése, skirtingai nei Lietuvoje, valstybés deliktinés atsakomybés atskiriems aspektams
analizuoti, ypa¢ pastaraisiais metais, skiriama daug démesio. Kadangi $ioje vietoje visu tyrinétoju
paminéti nejmanoma, be to, didel¢ dalis tyrimy buvo atliekami fragmentiskai, be iSsamesnio
mokslinio pagrindimo arba tik i§ nacionalinés teisés pozicijuy, iSvardintini tik nagrinéjama
problematika nuosekliai gvildeng svarbiausi autoriai: D. Fairgrieve, M. Andenas, J. Bell, A. W.
Bradley, C. Harlow, B. S. Markesinis, J. B. Auby, D. Coester-Waltjen, E. Baginska, C. A.
Gearty.

Tyrime taip pat remtasi uzsienio valstybiu (Pranctizijos, Vokietijos, Anglijos, Belgijos,
Olandijos, Lenkijos, Jungtiniy Amerikos Valstijy ir kt.) ir Lietuvos Respublikos norminiais teisés
aktais, reglamentuojanciais bendruosius deliktinés atsakomybés klausimus bei valstybés delikting
atsakomybe specialiai. Darbe taip pat remtasi uzsienio valstybiy bei Lietuvos Respublikos teismu
praktika. Didzioji dalis naujausios darbe naudojamos uZsienio Saliy teismy praktikos rasta
Europos delikty teisés instituto prie Austrijos moksly akademijos bei Europos delikty ir draudimo
teis€és centro redaguojamose metinése Europos valstybiu delikty teisés vystymosi tendencijy
apzvalgose. Atliekant tyrima taip pat naudotasi Sia srit; specialiai ar bendruosius deliktinés

atsakomybés klausimus apskritai reglamentuojanciais tarptautinés teisés Saltiniais bei ju
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projektais, Europos Zmogaus Teisiy Teismo (bei komisijos) ir Europos Bendrijy Teisingumo

Teismo praktika.

Renkant medZiaga disertacijai, naudotasi Lietuvos bei uzsienio biblioteky fondais,

interneto duomenuy bazémis, taip pat moksliniy konferencijy ir seminary metu gauta medziaga.

Tyrimo rezultaty aprobavimas. Pagrindiniai tyrimo rezultatai paskelbti Mykolo
Romerio universiteto mokslo darbu zurnale ,Jurisprudencija®: ,,Valstybé kaip -civilinés
atsakomybés subjektas® ir ,,Neteisétumas kaip valstybés deliktinés atsakomybés salyga“. Darbas
svarstytas Mykolo Romerio universiteto Teisés fakulteto Verslo teisés katedroje.

Tyrimy rezultatai taip pat pristatyti pranesimuose 2003 m. mokslinéje konferencijoje
,Civiliniy teisiy igyvendinimo doktrinos ir praktikos klausimai®“ Mykolo Romerio universitete
(tuometinis pavadinimas — Lietuvos teisés universitetas) bei 2007 m. simpoziume Klingenthalyje,
Pranciizijoje, taip pat naudoti rengiant civilinés atsakomybés praktikuma ir skaitant paskaitas

Lietuvos advokatiiroje.

Darbo struktiira. Darba sudaro jvadas, dvi dalys, iSvados, pasitlymai ir rekomendacijos.

Pirmoje darbo dalyje analizuojami esminiai bendrieji valstybés deliktinés atsakomybés
Klausimai — gvildenami svarbiausi vidinio valstybés imuniteto aspektai (Samprata, faktoriai,
kuriais imuniteto doktrina grindziama, doktrinos turinio istoriné raida, kiti klausimai), aptariamos
pasirinktose gilias teisines tradicijas turinCiose uZzsienio valstybése aptinkamos valstybés
atsakomybe grindziancios koncepcijos, analizuojami kriterijai, naudojami apibréZiant valstybés
atsakomybeés ribas subjekty bei akty, uz kuriuos valstybé atsako, prasme. ISeitiniu viso tyrimo
tasku tampa pirmos darbo dalies pradZioje pateikiama valstybés atsakomybg reglamentuojanciy
teis€s normy prigimties bei Siuos teisinius santykius apibréziancios terminijos jvairovés analize.
Atskleidziant tiriamy teisés normy prigimties niuansus, siekiama parodyti valstybés atsakomybés
specifika — kaip tokio reiSkinio apskritai bei ja reglamentuojanéiy teisiniy taisykliy, nes tik tokia
analiz¢ sudaro prielaidas veiksmingai palyginti skirtingy uZsienio $aliy teisg, taip pat Lietuvos
teisg su uzsienio Saliy teise, parodyti, kokie yra tikrieji skirtumai ir kokios tikrosios ju priezastys.
Terminijos analizé taip pat sudaro prielaidas skirtingy nacionaliniy sistemy tiriamos srities teisés
palyginimui, taip pat uZtikrina darbe vartojamy terminy painiavos nebuvima. Analizuojant
bendruosius valstybés deliktinés atsakomybés klausimus, visy pirma, siekiama atskleisti
nacionalingje teis¢je valstybés atsakomybés srityje taikomos valstybés imuniteto doktrinos turini,
apimt] bei nepateisinamuma Siuolaikinéje teisinés valstybés principu besivadovaujancioje
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valstyb¢je. Taip pat siekiama pagristi, kuris teorinis modelis, grindziantis valstybés atsakomybe
uz pareiginy ir jiems prilyginty asmeny veiksmus, yra priimtiniausias bei, iSnagrinéjus kriterijus,
taikomus valstybés atsakomybés riboms apibrézti atsizvelgiant { subjektus ir aktus, uz kuriuos
valstyb¢ atsako, pasiiilyti geriausia ju saveikos varianta.

Antroje darbo dalyje analizuojamos valstybés atsakomybés ribos. Visy pirma,
aptariamos valstybés atsakomybeés plétros tendencijos, ir tai daroma analizuojant atskiras, $i
reiSkini labiausiai lemiancias valstybés atsakomybés salygas — kaltg bei neteisétus veiksmus.
Analizuojant Sias salygas, didziausias démesys skiriamas tradicinés kaltés sampratos
nepakankamumui valstybés atsakomybés srityje bei teiséje placiai paplitusios priemonés siekiant
pasalinti Sios atsakomybés salygos trikumus — tarnybos kaltés doktrina bei grieztos atsakomybés
koncepcija. Analizuojant neteisétumo kaip valstybés atsakomybés salygos turini valstybés
atsakomybés riby plétros aspektu, didziausias démesys skiriamas valstybés akto neteisétumo
vieSosios teisés prasme santykiui su neteisétumu nuostoliy atlyginimo tikslais. Taip pat
nuodugniai gvildenama valstybés atsakomybés problematika srityse, kurios tradiciskai buvo
laikomos negalin¢iomis sukelti atsakomybés tiek akty (t. y. diskrecinio bei reguliacinio
pobtidzio), tiek subjekty (t. y. istatymuy leidziamosios valdZios bei teisminés valdzios institucijy
bei pareigiiny) prasme. Sioje darbo dalyje analizuojamas valstybés atsakomybés uz teisétus
veiksmus rezimas, siekiant pagristi jo butinybg, priclaidas bei esmines taikymo salygas
Siuolaikinéje teisingje valstybéje. Analizuojant Siuos valstybés atsakomybés aspektus, grindziama
valstybés atsakomybés riby plétros biitinybe, galimybé bei prielaidos Siuolaikinéje teisinéje
valstybéje. Kadangi atlyginant Zala perskirstomos bendros 1éSos, Sioje darbo dalyje siekiama
iSsiaiSkinti, ar valstybés atsakomybeés plétros tendencija netampa pernelyg pavojinga ir ar
neiskyla biitinybé ja riboti teisinéje valstybéje pateisinamais instrumentais.

Darbo pabaigoje pateikiamos bendros darbo i§vados bei pasitilymai ir rekomendacijos,

taip pat naudotos literattiros ir autorés moksliniy publikacijy sarasas.

Darbo metodologija. Pagrindiniai darbe taikomi metodai — istorinis, lyginamasis,
teleologinis, sisteminis.

Istorinis metodas naudojamas atskleidziant valstybés imuniteto doktrinos raida,
pagrindziant valstybés deliktinés atsakomybés koncepcijos neatsiejamuma nuo konkretaus
laikmecio vertybinés, politinés, socialinés ir ekonominés brandos bei orientacijos, taip pat
analizuojant valstybés atsakomybg reglamentuojanciy teisés normy tikraja prasme¢ konkreciu

laikmeciu. Istorinis metodas, be to, naudojamas siekiant iSsiaiSkinti valstybés atsakomybei
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apibrézti naudojamos terminijos ivairoves priezastis bei pasiilyti niidienos Lietuvos teiséje
priimtiniausia termina.

Lyginamasis metodas naudojamas gretinant jvairiy atskiry pasirinkty Europos valstybiu
(Prancuzijos, Anglijos, Vokietijos, Olandijos, Austrijos, Belgijos, Italijos, Ispanijos, Portugalijos,
Lenkijos, Estijos ir kt.) ir JAV, taip pat apibendrintai kontinentinés ir bendrosios teisés tradicijos
valstybiy vieSuju institucijuy sukeltos zalos atlyginimo teisinio reguliavimo ir teisiniy taisykliy
igyvendinimo praktikoje ypatumus, siekiant nustatyti skirtingy jurisdikcijy bendrybes ir
skirtybes, atskleisti universalias problemas, kylancias valstybés deliktinés atsakomybés
reglamentavimo bei praktinio taikymo srityse, bei ieSkoti bendry ju sprendimo budy, taip pat
pagristi skirtybes lemiancias priezastis.

Teleologinis metodas naudojamas siekiant iSsiaiSkinti valstybés atsakomybe
reglamentuojanciy teisés normy tiksla, o tai sudaro galimybes atskleisti tikrajq jy prasme ir turini,
parodyti, kokios yra galimos teisés normos interpretacijos, iSanalizuoti Lietuvos Respublikos ir
pasirinkty uzsienio $aliy teismy sprendimus, atskleisti skirtingy valstybiy socialines vertybes ir
kitus veiksnius (politinius, ekonominius), 1émusius savitus valstybés deliktinés atsakomybés
teisinio reguliavimo ir taikymo teismy praktikoje ypatumus, ypa¢ akcentuojant skirtumus tarp
bendrosios ir kontinentinés teisés tradicijos valstybiy. Teleologinis metodas sudaro galimybes
atskleisti, kaip nustatyti teisinio reguliavimo trikumai gali bati Salinami teismy praktikos keliu
nekeiciant pozityviosios teisés.

Sisteminis metodas naudojamas siekiant iSsiaiskinti tikraja analizuojamy teisés akty
normy prasmg ir turini — §is metodas ipareigoja teisés norma analizuoti kity normy sistemoje,
uztikrina, kad nebiity iSkreipta ju prasmé. Sisteminis metodas taip pat naudojamas siekiant
atskleisti atskiry valstybés deliktinés atsakomybés salygu neatsiejamus tarpusavio rySius, taip pat
neteisétumo deliktinés atsakomybés prasme santyki su vieSosios teisés prasme suvokiamu
neteisétumu. Tai, savo ruoztu, sudaro galimybes atskleisti valstybés deliktinés atsakomybés ribas

konkreciu aspektu.

ISVADOS

Apibendrinus atlikto tyrimo rezultatus, pateikiamos tokios i§vados:
1. Atliktas tyrimas parodé, kad XIX a. prasid¢jes tradiciSkai valstybés deliktinés
atsakomybés srityje taikomos valstybés imuniteto doktrinos vaidmens silpnéjimo procesas

pagreiti {gavo po Antrojo pasaulinio karo, kai buvo visuotinai suvokta, kad valstybés institucijos
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savo veikloje gali sukelti didelés Zalos privatiems asmenims, ir nuo XX a. vidurio Kkartu su
valstybés imuniteto doktrinos atsisakymo ar stipraus ribojimo tendencija Siuolaikinése valstybése
labai isryskéjo polinkis plésti valstybés atsakomybés ribas. Si tendencija nei§vengiama
valstybéje, siekiancioje dalyvauti kuo daugiau visuomeninio gyvenimo sfery, ir ja lemia
konkretaus laikmecio vertybiné, politing, socialiné ir ekonominé branda bei orientacija, taciau
taip pat veikia stiprios nacionalinés tradicijos ir vertybiniai prioritetai, todél lyginant skirtingas
valstybes tarpusavyje ir ypa¢ — bendrosios teisés tradicijos valstybes su kontinentinés teisés
tradicijos valstybémis — pastebimi esminiai skirtumai. Dél Siy priezas¢iy valstybés atsakomybés
néra siekiama reglamentuoti tarptautinés teisés Saltiniuose, nebent rekomendacinio pobiidzio
normomis. Taigi ieSkant priimtiniausio Lietuvos valstybés atsakomybg reglamentuojanciy normy
turinio esama erdvés. Taciau ribas nustato teisinés valstybés principo igyvendinimo siekiamybé.
Todé¢l i$sivysciusiy teisinés valstybés principa igyvendinusiy uZsienio valstybiy patirtis gali biiti
naudinga siekiant jtvirtinti efektyvy valdZzios instituciju bei pareiginy pazeisty privataus asmens
teisiy gynimo mechanizma.

2. Atliktas tyrimas parodé, kad teisinés valstybés principa labiausiai atitinka kaip
bendroji taisyklé taikoma valstybés atsakomybés, o ne imuniteto doktrinos taisyklé, ir Lietuvos
pozityviosios teisés analiz¢ leidzia daryti iSvada, kad tokia taisyklé yra itvirtinta. Vienintele
Lietuvos teisés spraga, atskleista Lietuvos Respublikos Konstitucijos dvasios, uzsienio valstybiu
nacionalinés teisés bei tarptautiniy rekomendacinio pobiidzio teisés akty analizés kontekste, —
néra Lietuvos valstybés atsakomybeés uz teisétais veiksmais sukelta Zalg taisyklés, pagal kuria
teismai turéty teisg priteisti kompensacija, kai to reikalauja socialinio solidarumo bei lygybés
principai.

3. Atliktas tyrimas parodé, kad valstybés imuniteto doktrina laikytina netaikoma
konkrecios valstybés teis€je, jeigu valstybé, naudodama tarnybos kaltés doktring arba grieztos
atsakomybés modelj, pripaZista atsakomybg uZ savo pacios neteisétus Zalos sukélusius veiksmus,
nes tik nukentéjusiji atleidus nuo pareigos nurodyti konkrety Zalingai pasielgusi pareigiing bei
irodyti kalte jo veiksmuose sudaromos realios galimybés atkurti valstybés veiksmais paZeista
statusa. Lietuvos pozityviosios teisés analizé sudaro prielaidas teigti, kad Lietuvoje kaip bendroji
valstybés atsakomybés taisyklé yra jtvirtinta griezta atsakomybé uz valstybés veiksmus.

4. Atliktas tyrimas parodé, kad valstybés veiksmais pazeistos asmens teisés gali bati
veiksmingai apgintos tik tais atvejais, kai teis¢ sudaro salygas visy triju valdzios Saky — jstatymy
leidziamosios, vykdomosios ir teisminés — sukeltai Zzalai atlyginti. Remiantis Lietuvos

pozityviosios teisés analize, imunitetas valstybei netaikomas visy triju valdzios Saky institucijy
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bei pareigliny sukeltos zalos atvejais. Vienintel¢ teisés aktuose neiSsprgsta objektyvi kliiitis
valstybés atsakomybei uz neteisétus istatymy leidziamosios valdzios aktus taikyti — nenumatytas
tokiose bylose valstybei atstovaujantis subjektas. Imunitetas nuo atsakomybés uz neteisétus
teisminés valdzios aktus taip pat negalioja, taCiau atsakomybeg uz Sios rusies aktus jtvirtinanciy
normy formuluotés netobulos, kelia konstitucingumo ir efektyvaus pazeisty asmens teisiy gynimo
klausimy ir yra taisytinos.

5. Atliktas tyrimas parodé, kad Siuolaikingje teisingje valstybéje, kurioje valstybé
dalyvauja vis daugiau visuomeninio gyvenimo sfery ir kurioje siekia sukurti bei sukuria
pasitikéjimo valstybe atmosfera, valstybés deliktiné atsakomybé turéty biiti taikoma diskrecinio
bei reguliacinio pobiidzio veikloje sukeltos zalos atvejais, o konkrecios ribos turi biiti nustatomos
iStyrus, kokio laipsnio pasitikéjima valstybé konkrecioje situacijoje sieké sukurti ir sukiiré.
Lietuvos pozityviojoje teis¢je néra jokio a priori draudimo taikyti atsakomybe uZz tokiose srityse
sukelta zala, todél igyvendinant galiojancias teisés normas jas biitina tokiu biidu aiskinti.

6. Nepaisant iSsivysCiusiy uzsienio teisiniy valstybiu kontekste daugeliu aspektu
pazangios Lietuvos valstybés atsakomybeg reglamentuojanéios pozityviosios teisés, teismy
praktikoje esama daug sumaisties dél normy tikrosios prasmes bei turinio aiskinimo ir taikymo
faktinése situacijose — teiséju samonéje stipriai isiSaknijusi valstybés imuniteto doktrina,
konkreciose situacijose netaikomas grieztos valstybés atsakomybés uz savo veiksmus modelis,
nepripazistama atsakomybeé uz istatymu leidziamosios valdZios aktais sukelta Zala, néra suvokta
diskrecinio bei reguliacinio pobiidzio valstybés veikloje sukeltos zalos atlyginimo galimybé. Tai
reiSkia, kad valstybés atsakomybés rezimo praktinio taikymo procese teisés normos iSkreipiamos
ir neatlieka savo paskirties efektyviai ginti valstybés aparato pazeistas privaciy asmeny teises.

7. Atliktas tyrimas parod¢, kad pernelyg iSpléstas zalos atlyginimo mechanizmas gali
tapti nepakeliama naSta visai visuomenei, nes atlyginant valstybés sukelta Zala perskirstomos
bendros 1éSos, be to, valstybés atsakomybés grésmé dél tarptautinés teisés pazeidimo stabdo
tarptautinés teisés vystymasi. Deliktinéje teis¢je galioja principas, pagal kuri pats gyvenimas yra
pavojingas, kiekvienas patiriame tam tikra rizika, kuri kartais materializuojasi, ir todél néra
teisinga visais atvejais neigiamy pasekmiy naSta perkelti ant kito peciy. Néra objektyviy
priezasCiy, kodél Sis principas netaikytinas priva¢iam asmeniui patyrus neigiamy pasekmiy deél
valstybés veiklos. Todé¢l tyrimo eigoje nustatyta, kad valstybés atsakomybés ribos turéty biiti
kontroliuojamos, tokia kontrole suprantant kaip teismo teis¢ kiekvienoje konkrecioje byloje
sprendZziant klausima dél vieSyju institucijy padarytos Zalos atlyginimo individualiai vertinti tos
bylos faktines aplinkybes ir, jei reikia, taikyti konkreCius objektyvius valstybés atsakomybés
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ribojimo instrumentus. Lietuvos Respublikos teiséje yra visos prielaidos objektyvaus pobiidzio
valstybés atsakomybés ribojimo instrumenty taikymui — specialy valstybés atsakomybés rezima
taikyti tik i§ vieSyju (lot. imperium) akty kilusios zalos atvejais, Siaurai traktuoti neteisétumo
delikte salyga, reikalaujant, kad pagal bendraja taisykle visais atvejais buty nustatytas
neteisétumas vieSgja prasme, teisingumo funkcija vykdancios valdzios sukeltos Zalos atvejais
neteisétuma delikte traktuoti siauriau nei neteisétuma vieSosios teisés prasme, ,jautriose®
valstybés veiklos srityse sukeltos zalos atvejais taikyti kvalifikuotos kaltés (suprantamos kaip
tarnybos kalté) reikalavima, reikalauti auksto paties nukentéjusiojo atsargumo bei apdairumo
laipsnio, visais atvejais vertinti, kurioje deliktinés teisés ginamy vertybiy skalés vietoje yra
pazeista vertybé ir placiausiai atsakomybés ribojimo instrumentus taikyti maZziausiai teisés

ginamy vertybiy pazeidimo atvejais.

Priéjus i8déstyty iSvady, disertacijos pabaigoje pateikiami sitilymai dél galiojancio
Lietuvos Respublikos civilinio kodekso pakeitimo (LR CK 6.271, 6.272, 6.273 straipsniy
pakeitimo bei LR CK papildymo 6.272% straipsniu), pasitilymai teismams, taikant valstybés
atsakomybe reglamentuojancias normas, taip pat pasiiilymai teisés mokslininkams ir mokslo
istaigoms tobulinant Lietuvos valstybés deliktinés atsakomybés koncepcija. Disertacija baigiama

naudoty Saltiniy bei disertantés moksliniy publikacijy sarasu.
PASIULYMAI IR REKOMENDACIJOS

I. Sitlomi galiojanciy teisés akty pakeitimai

1. Siekiant uztikrinti efektyvy pazeisty asmeny teisiy gynima tais atvejais, kai socialinio
solidarumo ir lygybés principai reikalauja atlyginti teisétais valstybés veiksmais sukelta zala, taip
pat siekiant uZztikrinti tarptautinés teisés rekomendaciju igyvendinima bei sudaryti prielaidas
atlyginti ypatingose, ,,jautriose valstybés veiklos srityse sukelta Zala, kai ji negali buti atlyginta
taikant atsakomybés uZz neteisétus veiksmus rezima, LR CK sitlloma papildyti 6.272° str.,

numatanciu atsakomybe uz teisétais valstybés veiksmais sukelta zala:

,,CK 6.272° straipsnis. Atsakomybé uZ teisétais valstybés veiksmais sukelta Zala
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Teismas gali visiSkai ar i§ dalies priteisti i§ valstybés asmeniui teisétu valstybés aktu
sukeltos Zalos atlyginima, tais atvejais, kai to akivaizdziai reikalauja lygybés principas
atsizvelgiant j Sias aplinkybes:

4) aktas atliktas dél bendro intereso,
5) Zalg patyré vienintelis asmuo arba ribotas asmeny skaicius,

6) aktas buvo iSskirtinis arba Zala atsirado kaip iSskirtinis akto padarinys.“

2. Siekiant uztikrinti, kad buty atlyginama visais neteisétais valdZios aktais padaryta
neturtiné zala, LR CK 6.271 str. sitiloma papildyti 5 dalimi:

»3 d. Be turtinés Zalos, atlyginama ir neturtiné Zala.“

3. Siekiant iSsprgsti atstovavimo Lietuvos valstybei klausima tais atvejais, kai Zala
kildinama i$ neteiséty istatymu leidziamosios valdzios akty, LR CK 6.273 str. siiloma papildyti 1
dalimi. Buvusias LR CK 6.273 str. 1 ir 2 dalis atitinkamai laikyti 2 ir 3 dalimis. Atsizvelgiant { LR
CK 6.273 str. papildyma nauja dalimi, patikslinti buvusia LR CK 6.273 str. 1 dalj. Straipsni
1Sdéstyti taip:

,0.273 straipsnis. Atsakovai pagal valstybés ar savivaldybés prievolg atlyginti Zala

1. Bylose dél Zalos atlyginimo, kai jstatymy leidZiamosios valdZios veiksmais sukelta
Zala privalo atlyginti valstybé, valstybei atstovauja Seimas.

2. Kitais atvejais bylose Bylese dél zalos atlyginimo, kai zala privalo atlyginti valstybé,
valstybei atstovauja Vyriausybé arba jos igaliota institucija.

3. Bylose de¢l Zalos atlyginimo, kai Zala privalo atlyginti savivaldybé, savivaldybei

atstovauja savivaldybés institucija, dél kurios neteiséty veiksmy atsirado Zala.*

4. Siekiant uztikrinti, kad visy neteiséty veiksmy atvejais tomis paciomis atsakomybés
salygomis buty atlyginama ikiteisminio tyrimo pareigiiny, prokuroro, teismo bei teis¢jo
nagrin¢jant baudZiamaja ir administracinio teisés pazeidimo byla padaryta Zala, siiiloma keisti LR
CK 6.272 str. 1 d.

Siekiant uztikrinti, kad bty atlyginama Zzala, padaryta teisé¢jo (teismo) nagrinéjant

administracing byla, bei siekiant uztikrinti, kad visy administracinio pobtidzio funkcijas vykdanciy
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valstybés pareigiiny, iskaitant ir teismo pareigiinus, sukelta zala biity atlyginama vienodomis
salygomis, sitiloma keisti LR CK 6.272 str. 2 d.

Siekiant iSvengti pasikartojimo, dvejose LR CK normose reglamentuojant tuos pacius
teisinius santykius (LR CK 6.280 str. 1 d. ir LR CK 6.272 str. 4 d.), taip pat siekiant iSvengti
dviprasmybiy, ar regreso teisés esama LR CK 6.271 str. taikymo sferoje, sitiloma panaikinti LR
CK 6.272 str. 4 d.

Atsizvelgiant i tai, LR CK 6.272 str. sitilloma pakeisti taip:

,0.272 straipsnis. Atsakomybé uz zala, atsiradusia dé¢l ikiteisminio tyrimo pareigiiny,
prokuroro, teiséjo ir teismo neteiséty veiksmy

1. Zala, atsiradusia dél neteiséty ikiteisminio tyrimo pareigiiny, prokuroro, teiséjo ar

teismo veiksmy baudZziamajame procese ar administracinio teisés pazeidimo bylos teisenoje

nuobatdos——areSto——paskyrime; atlygina valstybé visiSskai, nepaisant ikiteisminio tyrimo

pareigiiny, prokuratiiros pareigiiny, teiséjo ir teismo kaltés.

2. Zala, atsiradusia dél neteiséty teis¢jo ar teismo veiksmu nagringjant civiling ar
administracing byla (iSskyrus administracinio teisés paZeidimo byla), atlygina valstybé

visiSkai, jeigu zala atsirado dél teis¢jo ar kite teismo pareigane kaltés.

3. Be turtinés Zalos, atlyginama ir neturtiné Zala.

I1. Pasiiilymai teismams, taikant valstybés atsakomybe reglamentuojancias normas

1. Kadangi Lietuvos Respublikos teisinis reglamentavimas sudaro prielaidas kaip
bendraja taisyklg taikyti labiausiai teisinés valstybés principa atitinkancia valstybés atsakomybés,
o ne imuniteto taisyklg, tokios pozicijos nuosekliai laikytis teismy praktikoje.

2. Atsizvelgiant 1 tai, kad wvalstybés imuniteto doktrina laikytina netaikoma
konkrecCios valstybés teis¢je, jeigu valstybé, naudodama tarnybos kaltés doktring arba grieztos
atsakomybés modelj, pripaZista atsakomybeg uz savo pacios neteisétus Zalos sukélusius veiksmus,
bei atsizvelgiant | tai, kad pagal Lietuvos Respublikos pozityviaja teis¢ kaip bendroji Lietuvos
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valstybés atsakomybés taisyklé galioja atsakomybés uz savo veiksmus modelis, gristas griezta
atsakomybe, Sios taisyklés nuosekliai laikytis teismy praktikoje.

3. Kadangi valstybés aparato pazeistos asmens teisés gali biiti veiksmingai apgintos
tik tais atvejais, kai teisé sudaro salygas visu trijy valdzios Saky — jstatymy leidZziamosios,
vykdomosios ir teisminés — instituciju bei pareigiiny sukeltai zalai atlyginti ir kadangi atlikta
analizé parodé, kad LR CK 6.271 str. jtvirtinta norma reglamentuoja atsakomybe uz istatymy
leidziamosios ir vykdomosios valdzios Saky instituciju neteisétais aktais sukelta zala, teismy
praktikoje LR CK 6.271 str. jtvirtintos normos taikymo apimties neriboti jstatymy vykdomosios
valdzios Zzalos sukeltos zalos atvejams. Kol atstovavimo valstybei bylose dél jstatymuy
leidziamosios valdzios sukeltos zalos atlyginimo problema bus iSspresta teisés akty keitimo buidu,
teismy praktikoje Seimas turéty buti laikomas tinkamu atsakovu tokiose bylose, vadovaujantis i$
LR Konstitucijos iSplaukianciu valdziy padalijimo principu ir pagal analogija taikant galiojancias
Lietuvos Respublikos teisés akty normas, reglamentuojancias atstovavima valstybei, pagal kuriy
prasmg valstybei (savivaldybei) bylose dél zalos atlyginimo atstovauja konkretus zalos sukéles
subjektas.

4, Remiantis valdziy padalijimo principo bei dualistinés teismy sistemos esme, bylas,
kuriose nagrinéjami istatymuy leidziamosios valdzios neteisétais aktais sukeltos Zalos klausimai,
spresti bendrosios kompetencijos teismuose.

S. Atsizvelgiant 1 tai, kad Siuolaikingje teisin¢je valstybé¢je deliktiné atsakomybé
turéty buti taikoma diskrecinio bei reguliacinio pobiidzio valdzios institucijy veikloje sukeltos
zalos atvejais, taip pat i tai, kad Lietuvos pozityviojoje teis¢je néra jokio a priori draudimo taikyti
atsakomybe uz tokiose srityse sukelta zala, teismy praktikoje pripazinti, kad valstybeés
atsakomybé gali kilti ir uZ netinkamu reguliavimu bei netinkama diskrecinio pobudzio veikla
sukelta Zala. Lietuvos Respublikos administraciniy byly teisenos istatymo 3 str. 2 d. itvirtinta
norma, kad ,,administracinis teismas, spr¢gsdamas gincus d¢l teisés viesojo administravimo srityje,
nevertina gincijamo administracinio akto bei veiksmuy (ar neveikimo) politinio ar ekonominio
tikslingumo pozitiriu, o tik nustato, ar konkreciu atveju nebuvo paZeistas jstatymas ar kitas teisés
aktas, ar administravimo subjektas nevirSijo kompetencijos, taip pat ar aktas (veika)
neprieStarauja tikslams bei uzdaviniams, dél kuriy institucija buvo jsteigta ir gavo atitinkamus
1galiojimus® aiskintina kaip nustatanti aspektus, kuriais diskrecinio bei reguliacinio pobiidzio
sprendimai negali buti vertinami, siekiant i§vengti valdziy padalijimo principo pazeidimo.

6. Kadangi LR CK 6.272 str. normos lingvistin¢ iSraiSka netobula, siekiant uZtikrinti

efektyvy valstybés aparato pazeisty asmeny teisiy gynima, kai zala atsirado valstybei netinkamai
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vykdant teisingumo funkcija, LR CK 6.272 str. 1 d. itvirtinto neteiséty veiksmuy saraso nelaikyti
baigtiniu, 0 LR CK 6.272 str. 2 d. taikyti ne tik civiling, bet ir administracing byla nagrinéjancio
teiséjo (teismo) sukeltos zalos atvejais. Salygas tokiam traktavimui sudaro Lietuvos Respublikos
teis¢je galiojanti bendra valstybés atsakomybés taisyklé.

7. Siekiant iSvengti nepagristo valstybés atsakomybés rezimo taikymo iSplétimo,
teismuy praktikoje grieztai skirstyti valdzios atliekamas funkcijas i viesasias (lot. imperium) ir
privacias (lot. dominium) ir specialy valstybés atsakomybés rezima taikyti tik zalai atsiradus
valstybei vykdant vieSasias funkcijas. Funkcijos vieSosiomis turéty bati laikomos tik tada, kai ju
vykdymo eigoje priimti (atlikti) aktai veikia zmogaus teises, laisves ir interesus dél to, kad asmuo
santykyje su valstybe yra pavaldus, nurodymus privalantis vykdyti subjektas, atsizvelgiant i $iuos
kriterijus (Kuriy sarasas nelaikytinas baigtiniu): 1) ar valstybés jgaliotas subjektas vykdo valstybei
budinga uzduoti; 2) ar valstybé turi i$skirting teis¢ kontroliuoti, reguliuoti $io jgalioto subjekto
veikla; 3) ar valstybés subjektas priimdamas sprendimus savo veikloje formuoja valstybés
pozicija tam tikru klausimu; 4) ar Sio subjekto priimtas sprendimas priva¢iam asmeniui
privalomas. Nuosekliai jgyvendinus $ia rekomendacija, sprendziant dél specialiy valstybés
atsakomybés taisykliy taikymo zalingai pasielgusiy valstybés jgalioty subjekty atzvilgiu,
lemiamu kriterijumi laikyti funkcini, t. y. atliekamos veiklos, o ne pareigtino teisinés padéties.

8. Siekiant uztikrinti, kad valstybés atsakomybés ribos biity kontroliuojamos, taip pat
1Slaikyti tinkama valdZiy padalijimo principo igyvendinima, iSvengti nelygaus asmeny traktavimo
situacijy, taip pat uztikrinti teisés stabiluma ir aiSkuma, teismy praktikoje taikyti taisykle, pagal
kurig konstatuoti neteisétuma specialia {statymo nustatyta tvarka turi buti reikalaujama visais
atvejais, siekiant nustatyti valstybés veiksmy (neveikimo) neteisétumo salyga delikte, iSskyrus
atvejus, kai zala atsirado i§ tokio akto, kurio ginCyti specialia tvarka nebuvo jmanoma
objektyviai, kai i§ susidariusios faktinés situacijos matyti, kad nebuvo realios galimybés arba
prasmes irodinéti akta esant neteiséta, arba tarptautinés teisés reglamentuojamais atvejus.

9. Siekiant iSvengti nepagristo valstybés atsakomybés rezimo taikymo iSplétimo,
visais atvejais vertinti, kurioje deliktinés teisés ginamuy vertybiy skalés vietoje yra pazeista
vertybé ir placiausiai atsakomybés ribojimo instrumentus taikyti maZiausiai teisés ginamy
vertybiy pazeidimo atvejais.

10. Siekiant iSvengti nepagristo valstybés atsakomybés rezimo taikymo iSplétimo
istatymy leidZiamosios valdZios sukeltos Zalos srityje, taip pat reguliacinio ir diskrecinio

pobuidzio sprendimais sukeltos Zzalos srityse, taikyti kvalifikuotos kaltés (Ssuvokiamos kaip
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tarnybos kalté) salyga, reiSkiancia, kad valstybés atsakomybé turéty kilti tais atvejais, kai

valdzios institucijos aiSkiai nukrypo nuo vidutinio valdzios institucijos standarto.

I1l. Pasitilymai teisés mokslininkams ir mokslo jstaigoms tobulinant Lietuvos

valstybés deliktinés atsakomybés koncepcija

1. Atliktas tyrimas parodé, kad valstybés deliktinés atsakomybés koncepcija yra
dinamiskas reiskinys ir esti nemazai laisvés laviruoti apsisprendziant dél konkretaus valstybés
atsakomybés taisykliy turinio. Tod¢l siekiant iSvengti, viena vertus, valstybés piktnaudziavimo
pernelyg siaurai nustatant atsakomybés ribas, kita vertus, asmeny piktnaudziavimo siekiant
pernelyg iSplésti Sios ruiSies atsakomybés ribas, tikslinga, kad valstybés deliktinés atsakomybés
koncepcija, atspindinti tam tikro laikotarpio visuomenés teisinés apsaugos poreikius, blity nuolat
plétojama teisés doktrinos bidu.

2. Atsizvelgiant | tai, teisés studijose tikslinga daugiau démesio skirti valstybés

deliktinés atsakomybés klausimy analizei.
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