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Tomas Blinstrubis

THE PROBLEMATIC ASPECTS
OF CONSTITUTIONAL RELATIONS
OF THE STATE AND THE CHURCH

Summary

The scientific problem. The connecting baseline of the research is implied
by the relations of the state and the church (although the title of this work
includes the term “the church” in singular, this is justified by the fact that
the Constitutional Court in its jurisprudence has formulated the principle of
separateness of the state and the church, thus in a comparative aspect it can be
used pars pro toto for all churches and religious organizations) in a historic,
historic-comparative and relevant comparative and national-jurisprudence
aspects. The legally absolutely non-questionable fundamental basis of the work
is that the relations of the state and the church are (and must be) completely
subordinated ius supremum, i.e. to the Constitution as the legal act expressing
the social contract and to its indivisible jurisprudence Constitution. This axiom
is the basis for the main theses of the work, its contents and conclusions and
presupposes the direction of the work, i.e. it falls exclusively within the field of
constitutional (national) law. It has nothing in common with the canon law
etc., but its interdisciplinary nature is expressed through considered historic,
philosophic, sociologic, and religious research contexts of the problems analyzed
in the work. The axiom also determines the problematic aspects, arising from
interpretation and implementation of constitutional provisions (explicit and
implicit principles and norms). Thus the legal problems analyzed in the work
are connected under one fundamental issue: what is / should be the content of
the constitutional relations of the state and the church, and the specific model of
such relations in Lithuania?

Although the title of the work clearly includes the subjects of the relations —
the state and the church, for the previously mentioned reasons this work implies
a wider field of research than the constitutional relation: “the institution of
state” - “the institution of church.” Nevertheless, the extent of the legal problems
analyzed in the work is narrowed down to a few relatively independent but
closely interrelated groups of questions. The necessity for categorization into
such groups is presupposed by the very title of this work. The first group
includes the questions arising from the analysis of theoretic understanding of



the constitutional relations of the state and the church and the identification of
these relations within the system of law.

In methodological consideration of constitutional law as the highest
paradigm of law of the state, the constitutional law of the relations of the
state and the church (the constitutional church and religion law, in short —
constitutional law of the church) is attempted to describe as a complex institute
of the Lithuanian constitutional law. The second group of questions includes
the historic aspects of the constitutional relations of the state and the church,
in Lithuania and comparatively. These questions are not distinguished into a
separate chapter but are analyzed throughout the work as the necessary element
of analysis of the problematic aspects of the state and the church relations. In
other words, from the retrospective and prospective approach it is attempted
to evaluate the necessity of analysis of problematic aspects of the state and
the church relations. In other words, from the retrospective and prospective
approach it is attempted to evaluate the relevant problems of the regulation of
the state and the church relations (and its non/implementation). The third group
of problematic questions is related exclusively with the institutional context
of the considered relations - the concept of secular state and its purposes, its
jurisdictional basis and church registry and awarded recognition, at the same
time, with the concept of the church itself and issues of its legal status. The
result that summarizes the research is the solution for constitutional identifying
problem of the state and the church institutional relations model. Finally, the
forth group of problematic questions includes the issues underlined throughout
the work on the fundamental human rights and the sovereignty of the nation,
so far as it is connected with the fields of religion and life views. Fundamental
rights, in primis the freedom of religion, are the basis for the relations of the state
and the church, and the sovereignty of the nation is the constituent element of
the relations of the state and the church.

Such a division of the research problematic facilitates a presumption
on which this work is based: the relations of the individual and the nation —
church - state must be subordinated to one highest law, which harmonizes
the interrelation of these elements - the Constitution. Thus the analysis of the
research problematic cannot be separated from the issues that determine the
relevance of the topic: 1. What are the factual relations between the state and the
church? (this question is raised only to a certain extent). 2. What is the relevant
legal order, in primis the constitutional order in the field of the relations of the
state and the church? 3. What is the model of the relations of the state and the
church to be aimed at?

The relevance of the topic. Answers to the issues raised are submitted
in accordance with the terminology taken from Constitutions, Constitutional
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jurisprudence, Constitutional law theory, Constitutional dogmatism, thus the
front line configuration is “the state and the church® and not “the Church and
the state®, as provided for under the canonistic theory. From the constitutional
law position, the issue for the research work’s relevance should be formulated
in the following way: which is the subject of the relations has the “real” decisive
power in the community of the state? This point of the intersection was evaluated
differently by various constitutionalists, but only the Constitution entrenches
supréma potéstas with all inherent consequences and the final answers are
provided by auctoritdte ratiénis of the constitutional justice institution. If the
decision making power is the state power arising from the constitutive authority,
then the most relevant problem of the constitutional law (of church) should
be discussed - the limits of the state power in respect of religious autonomy or
self-determination of a person and unions or persons (churches and religious
organizations). The consideration and solution of this constitutional problem
has always been, is, and will be relevant dimension of each state community’s
legal, political, and social life.

Perhaps not as strongly as before, but faith, convictions, life views of
persons, are still very important forms of expression of personal life within
state community, and its determinants within the [legal] culture. Thus the
non-describable and in legal sense, absolute forum internum of a human being
expresses the “philosophy” of person’s life, his/her relations with the final
purpose. For instance, Article 169 (1) of Vaud canton (Switzerland) Constitution
provides for the fundamental principle “The state takes into consideration the
spiritual dimension of human being,” and Article 97 (1) of Neuchatel canton
(Switzerland) Constitution adds to the identical phrase “[...] for the value of public
life”2. However, all this relation between person's belief, life views and state’s
requirements and its purposes is problematic, because a separate person's belief,
views on life predetermine his/her expressed (forum externum) relation with
the state (state authority), its law, and community. There are many variations
of this relation but two extreme forms — death for the state in the context of
heroic actions (according to K. Jaspers, in the face of critical situations for the
state) and death for the state in the context of a terrorism actions inspired by
religious fanaticism - leave a significant trace for the state [or even international]

! Constitution du canton de Vaud du 14 avril 2003. Ubersetzung: Verfassung des Kantons
Waadt vom 14. April 2003 (Stand am 8. Dezember 2010). Systematische Sammlung des
Bundesrechts SR 131.231.

2 Constitution de la République et Canton de Neuchétel du 24 septembre 2000.
Ubersetzung: Verfassung von Republik und Kanton Neuenburg vom 24. September
2000 (Stand am 29. September 2011). Systematische Sammlung des Bundesrechts SR
131.233.



community's life. The Nation and the State is not indifferent in respect to which
churches and religious organizations or unions of persons under the name of such
organizations are active in it and proclaim their doctrines, because legal units of
religious nature can facilitate the development of civil view of their members to
the state and its law, but also can disseminate hatred to the state’s constitutional
order and the system of constitutional values. Sometimes the church can play an
important role even for the survival of the state and restoration of independence,
as happened, for instance, with the Latin Catholic Church in Lithuania or
Poland during the period of occupation. On the other hand, it may be treated
as the enemy of the state’s legal values and sovereignty, as for instance the same
Roman Catholic Church during the revolution and post revolution period in
France, Great Britain etc. Thus the state constantly undertakes evaluation on
relevance and legal regulation with religious corporations and religion overall,
and provides the limits for its authority in respect of the expression of person’s
faith and convictions. Various models are available, but under conditions of
democracy, the legal order is administered in accordance with the Nation and
the judicial authority is included as the guarantee of the protections of these
constitutional values.

The research purpose and objectives. The axis of this work is the
Constitution, thus it attempts to reveal the contents of the constitutional
provisions, the analysis which is often avoided by lawyers in Lithuania, in
contrast to many Western countries. Thus in order avoid a situation where
provisions of the Constitution related to religion or church are becoming
“sleeping” provisions in the scientific-doctrinal point of view, the work purpose
is raised to analyze certain defined [problematic] aspects of the state and the
church relations within the “orbit of the gravitational field” of constitutional law
sources (at least in this context, the actuality of the work in Lithuania should not
even be proven). Therefore, the final purpose of the research is: after revealing the
constitutional regulation of the relations of the state and the church, to identify
the specific model of the relations of the state and the church, or the type of the
secular state in Lithuania.

With the view of the formulated purpose, the work aims at these
objectives:

- With the view of theoretic development of the concept of constitutional
relations and their features in comparison with legal relations, to provide a
basis for identification of the constitutional concept of the state and the church
institutional relations and place within the system of law of Lithuania;

- Through complex analysts of the constitutional concept of the state
and the church, in theoretic-historic-comparative perspective, in primis
through analysis of constitutional principles, to reveal some of the aspects of
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independence, distinguishing and interaction of these two constant participants
of constitutional relations;

- Within wider constitutional context of the institutional relations of
the state and the church, to aim at theoretic discovery of the constituent -
determinative significance of human fundamental rights and nation sovereignty
for the development of these relations.

The work purpose and objectives identified allow formulating the research
hypothesis that the Constitution of Lithuania entrenches the cooperative
relations model of the relations of the state and the church, based on non- laicité
interpretation of state secularity.

The scientific novelty of the research, the relation of this research with
the research undertaken in Lithuania and globally. This research does not
claim for a total novelty in Lithuania, and in the context of Western Europe, it is
only significant as one work of a thousand legal science research papers, because
the Western law doctrine and legal jurisprudence have analyzed all aspects
considered in the research paper (except for some specific questions) in different
aspects for many times and for many ages. The Western legal bibliography on
the topic of the state and the church relations and religious freedom includes
scientific literature of such volume that can never be physically comprehended.
In this regard, the Lithuanian public law research shows a delay of a hundred
year, mostly due to historic circumstances of occupation. Despite this objective
fact, the work also aims at analysis of some issues that have not been analyzed
in works of foreign law scientists (constitutionalists), for instance, questions
related to distinguishing constitutional and legal relations (and the effect on the
constitutional ius ecclesiasticum concept), with the constitutional problem of
interrelation of the church and the state jurisdictions, which has been to a certain
extent analyzed by E. Kitris, G. Mesonis, E. Sileikis. In principle, this paper does
not deviate from the conceptual framework laid down by these authors.

Therefore, the work is relatively new in the context of the Lithuanian legal
science because during the period of independence, a few legal science works have
been published in the field of relations of the state and the church and freedom
of religion. The first author who analyzed the historic aspect of the considered
relations in his extensive works was J. Machovenko. This author analyzed the
legal system of the Grand Duchy of Lithuania, revealed the features of legal
relations of the state and the church, the jurisdictional problems of church and
secular courts, and the features of legal status of persons of various confessions in
accordance with the pluralist law of the Grand Duchy of Lithuania. The features
of the relations of the state and the church entrenched in the first Constitutions
of the Republic of Lithuania (1918-1940) and the relevant fundamental rights
to a certain extent have been analyzed in works of M. Maksimaitis. This work
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also relies on the manuscript of unpublished article of J. Zilys “Freedom of
consciousness and the Church, which analyzes the legal transformation of
the period of Movement and Restoration of Independence. In the context of
emergence and development of the Western legal tradition under the influence
of the church, the work relies on the book “Law and revolution” by H. J. Berman,
which is an authoritative research work for anyone aiming to analyze certain
periods of the history of law. Obviously the translations of the main works in the
field of sociology of religion by the lawyer M. Weber into Lithuanian language
cannot be forgotten and they are also relied upon, although not extensively. As
partly shown above, historic and comparative aspects are interrelated with the
constitutional regulations on fundamental human rights and relations of the
state and the church in Lithuania, and thus are not analyzed separately.

G. Mesonis has analyzed the issues of the relevant problems of relations of
the state and the church in Lithuania. His legal article in Lithuanian language
“Certain constitutional aspects of relations of the state and the church” (,Kai
kurie konstituciniai valstybés ir baZnycios santykiy aspektai“ (Konstituciné
jurisprudencija. 2008, 2(10)) is considered as “the pioneer” in the doctrine of the
Lithuanian constitutional law. The paper for the first time provides a scientific
evaluation of the principles of separateness of the state and the church, recognition
of traditional and other churches and religious organizations, formulated in
the jurisprudence of the Constitutional Court. The author critically evaluates
the traditional “non-revocability“ doctrine. This dissertation works on that
idea to a certain extent. The author of this research paper also relies on other
works of G. Mesonis which touch upon the topics relevant for this work. It is
important to mention the works of E. Kiiris which provide fragmental analysis
of the relevant topics. Most significant however is the concept of a secular state,
systemically (and for the first time in Lithuania) provided for by this author,
and the new paradigm of constitutional law, which is in principle adhered to
in this work. Another important article in this regard is written in German by
E. Sileikis “Freedom of religion from the point of view of the legislature and the
Constitutional Court of the Republic of Lithuania” (“Die Religionsfreiheit aus
der Sicht des Gesetzgebers und des Verfassungsgerichts der Republik Litauen”)*. It
is necessary to stress that this work of E. Sileikis, together with fragments of the
state and the church relations and the freedom of religion in his other works is
part of significant and whole concept, which partly correlates with the ideas of

* Sileikis, E. Die Religionsfreiheit aus der Sicht des Gesetzgebers und des
Verfassungsgerichts der Republik Litauen. In Religionsfreiheit in Mittel- und
Osteuropa zwischen Tradition und Europdisierung (Hrsg. Manssen, G.; Banaszak, B.).
Regensburger Beitrdge zum Staats- und Verwaltungsrecht. Band 4. Hrsg. Manssen, G.
Frankfurt am Main: Peter Lang, 2006.



the research undertaken by this dissertation (one of which is that the Lithuanian
Constitution entrenches the model of parity of the state and the church). Other
separate publications and articles may be listed, which have not influenced this
research but they are significant for science of constitutional law of Lithuania:
first of all, conference materials, especially presentations of the Constitutional
Court*; some aspects of the relations of the state and the church and freedom of
religion have been analyzed by R. Ruskyté, M. Lankauskas, V. Vaicaitis, reviews
have been written by A. Matijosius, V. Lubauskas. It should be mentioned that
some of the authors have considered certain very specific questions related on
freedom of belief and consciousness, for instance, R. Jurka focused on immunity
of priests in criminal procedure and V. Sinkevi¢ius — on the understanding of
consciousness of the members of the Parliament (Seimas).

Thus it can be claimed that in the current Lithuania only a few lawyers have
analyzed the problems of constitutional relations of the state and the church and
freedom of religion. However, during the period of 1918-1940 in the Republic
of Lithuania there had not been many research works in this area either. The
first author who submitted valuable commentaries to constitutional provisions
was M. Romeris (his works are relied upon in this research paper), and other
authors mostly concentrated on the problems of church marriages and civil
marriages. In emigration, the issues of faith and freedom of consciousness
have been fragmentally analyzed by K. Rackauskas and others, the dissertation
of S. A. Backis which focused exclusively on concordant of Lithuania and the
Holly Seat. Thus it can be stated that this is the first research at the level of a
dissertation aimed at the constitutional relations of the state and the church.

In order to substantiate the ideas of this dissertation and to reach the aimed
results, the works of Western Europe’ (German law) scientists have been relied
on. These works analyze different fundamental rights aspects of the state and
church relations and religion and life view. Among these authors, these names
should be distinguished: E.-W. Bockenforde, C. D. Classen, F. Hafner, K. Hesse,

* Lithuanian Constitutional Jurisprudence in the Area of Freedom of Religion and
Beliefs. In Constitutional Jurisprudence in the Area of Freedom of Religion and Beliefs.
XI" Conference of the European Constitutional Courts. Volume II. Warsaw: Trybunat
Konstytucyjny, 2000, p. 477-491. The maniscript of this presentation in Lithuanian
»Konstituciné jurisprudencija religijos ir jsitikinimy laisvés srityje“isin thelibrary of the
Coustitutional Court. Ruskyté, R. Legal Aspects of Religious Freedom. Legal aspects
of religious freedom: international conference, September 15 and 18, 2008. Ljubljana:
Office of the Government of the Republic of Slovenia for Religious Communities,
2008, p. 149-198. These presentations only summarize constitutional jurisprudence
and regulation of ordinary law in the field of freedom of religion, thus the work does
not rely on them.



S. Huster, P. Karlen, W. Kdlin, P. Kirchhof, D. Kraus, G. Nay, K. Sahlfeld, Ch. Walter,
Ch. Winzeler, R. Zippelius and others. All of these authors provide an extensive
analysis of freedom of religion as a fundamental human right, sufficiently wide
analysis of aspects of state recognition of churches and religious organizations
as public law corporations; and analyze the historic context of the relations of
the state and the church. This dissertation’s research, in comparison with the
mentioned authors, relies more heavily on the comparative method and focuses
on more constitutions of foreign states; it provides a more extensive consideration
of the understanding of constitutional relations of the state and the church; the
relevant aspects of the concept of “the state” and the concept of “the church” are
analyzed from a wider point of view (in a sense of constitutional law sources); it
aims at analysis of interrelation of jurisdiction of church courts and state courts;
the doctrine of “traditional” churches and religious organizations is analyzed;
the principle of a secular state is more thoroughly considered (the mentioned
authors write little about it, and focus more thoroughly on the neutrality of state
religion and life views.

In general it must be stated that the results reached by this research
can be assessed as reliable because they arise out of the further development
of fundamental constitutional ideas entrenched in Lithuanian and global
constitutional law sources and the most authoritative legal science works.

The structure of the work and research methodology. The introduction
describes the target problems of the research, its relevance, its purpose and
objectives, the hypothesis, scientific novelty of the research, sources and relation
with research undertaken in Lithuania and globally, reliability of research results
and relation with defended statements, research methodology and structure
of the work. The first chapter on theoretic part formulates the base research
presumptions and main statements on the reasons for considering the state and
the church relations as constitutional relations; it shows that such definition
legally is not easy to substantiate. The second chapter, in accordance with the
new constitutional law paradigm, aims to “find” the place of the relations of the
state and the church within the system of law. The third and forth chapters focus
on revealing the concepts of the state and the church. The concept of the state
is revealed only through its objectives in relation to religions and churches and
their members, and the concept of the church is determined by constitutional
law sources. The fifth chapter provides a thorough analysis of problems of the
legal status of churches and religious organizations as public legal persons; it
aims at revealing the contents of constitutional provisions on establishing
traditionalism of churches and religious organizations and state recognition; the
problems of the limitations of subjectivity and self-regulation of churches and
religious organizations are analyzed. The sixth chapter focuses on the contents
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of the main constitutional principles on relations of the state and the church,
analyzes the problem of secular state’s nature and the model of the relations of
the state and the church in Lithuania. In the end of the work, conclusions are
made and recommendations are provided.

The rules of methodology that provide the basis for this work have been
chosen in accordance with the targeted purpose of the research and its particular
objectives. The search for the processes of development, transformation and
constitutionalization of the legal relations of the state and the church does not
allow using only strict juridical methodology. It is necessary (to a certain degree)
to look at the essence of the matters from positions of philosophy, sociology
of law, and in certain cases — to use the knowledge employed by religious
science. Nevertheless, the main methodology used in the work is the classic
doctrinal legal research methodology, because the fundamental basis of the work
consists of constitutions of Lithuania and other countries [and other legal acts],
constitutional jurisprudence. Inasmuch as it is relevant for the research, the
author analyzes the Constitutions of Lithuania, Ireland, Austria, Spain, Italy,
USA, Canada, Liechtenstein, Norway, France, Germany, all twenty seven valid
Constitutions of Switzerland (at the level of the federation and cantons) etc.,
and acts of constitutional importance, as well as historic (not currently valid)
constitutions. The choice of the research problem and targeted research results
was essentially influenced by the jurisprudence formulated by Lithuanian,
German, Swiss constitutional justice institutional acts. Thus research rules on
methodology resulted not only in the choice of theoretic sources, but also the
choice to focus on constitutional law as the source of highest law. Therefore,
although the work is of theoretic nature, but the analysis of legal acts, in
particular Constitutions, and also constitutional jurisprudence and other
courts’ jurisprudence is making this work relevant also from the point of view
of legal practice.

In this respect, the relations of the state and churches and religious
organizations [and also the state’s relation with religion overall) are first of
all analyzed from the constitutional positions, and sociologic, philosophy, and
even historical and other ways of cognition of law can only be supplementary,
although undeniably important in order to understand constitutional
regulation, and constitutional jurisprudence. However, this work also employs
the method of interview, while talking with V. Aliulis, the head of a working
group on draft law of the Law on freedom of consciousness, later — the Law
on religious communities and associations. The Constitutional Court of
the Republic of Lithuania has stated repeatedly the necessity for application
linguistic and different other methods of interpretation of law (at the same time
the Court has not provided any conclusive list) for interpreting law, in primis
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the Constitution. The Constitution of the Republic of Lithuania and current or
historical constitutions of other states and entities of state nature (e.g. cantons
of Switzerland) are the main source of this scientific research, thus the position
of the Constitutional Court on a wide circle of methods for interpreting law is
especially relevant. Moreover, most of the methods named by the Constitutional
Court are also classical [legal] scientific methods: systemic, logic, teleological,
historic, and comparative. The latter method was the latest to join quadriga
of classic scientific methods but it is significant for this research and has
been often used, because from the perspective of comparative law, it is easier
to understand the [national] constitutional law and its problems, it provides
wider possibilities for its interpretation. In addition, comparative legal research
cannot be divided from philosophy of law, history of law, and sociology of law.
Comparative constitutional law uses a certain chain of methodological steps:
determining (identifying) - understanding - comparing’. Thus this work first
of all analyzes the models of relations of the state and the church in different
constitutional systems of counties, development of constitutions, constitutional
law doctrine, and dogmatic in the context of the state relation with religion and
religious corporations, and this more fundamental comparison of these systems
is an object of macro-comparativism. However, this work comparative aspects
focus on separate problems of relations of the state and the church, separate
constitutional institutes of certain relations of the state and the church, the
state and religion, and this is already an object of micro-comparativism®. Both
levels of comparativism in this work cannot be divided because ignoring their
mutual interrelation might lead to wrong conclusions, failure to see the whole
complex of a specific problem and its relation with constitutional wholeness.
Comparative constitutional law in general is the “science of culture” as a legal
text cannot be distinguished from its cultural context, because the law overall
is social engineering’.

The research results: defended statements and conclusions. The
dissertation defends statements aiming at specific research results, and research
conclusions are related to research problems, research objectives and purpose.
Thus the reached results of the research can be summarized according to the
defended theses: 1. Relations of the state and the church are [and should be]
completely subordinated to the democratic Constitution as alegal act expressing
the social contract and to jurisprudence Constitution; 2. Constitutional

° Wieser, B. Vergleichendes Verfassungsrecht. Springers Kurzlehrbiicher der
Rechtswissenschaft. Wien, New York: Springer, 2005, p. 42-43.

¢ Ibid., p. 25-26. Zweigert, K.; Kotz, H. Lyginamosios teisés jvadas. Translated from
German by Geciené, D.; Nekrosius, V.; Vinkleris, P. Vilnius: Eugrimas, 2001, p. 1-20.

7 Zweigert, K.; Kotz, H. op cit., p. 54.
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ecclesiastical (church) law is a complex institute of the Lithuanian constitutional
law; 3. Constitutional religion law is the foundation and purpose of relations
of the state and the church, and sovereignty of the nation is the constituent
element of relations of the state and the church; 4. The Constitution of Lithuania
entrenches cooperation model of relations of the state and the church, based on
non- laicité interpretation of state secularity.

1.

2.

On subordination of relations of the state and the church to the democratic
Constitution and jurisprudence Constitution
1.1. The “prime mover” (Primum movens) of ideas of the dissertation

researchis the understanding of the system of sources of constitutional
law and therefore it essentially predetermines the understanding
of the constitutional relations of the state and the church. The legal
system is mono-central, i.e. Constitution-central and because only
the Constitutional Court can officially interpret constitutional
provisions, there is inasmuch “secular state” in the Constitution as the
Constitutional Court has revealed its contents and limits of the scope.
Adequately, there is as much freedom of belief, or consciousness,
or religion in the Constitution, as the Constitutional Court has
explained its sphere of protection and contents. The Constitution-
centrism of the legal system in this case also means that the legal
systems of religious nature can exist and coexist in the state inasmuch
as it is not forbidden by the Constitution, because it does “recognize”
them (Article 43 (1) of the Constitution), but it allows them to exist
in the national space inasmuch as their effect does not contradict the
law, in primis Constitution and morality (Article 43 (1) and (6) of the
Constitution), thus their legal autonomy cannot be absolute (Article
7 (1) of the Constitution).

1.2. Legal sources of the constitutional relations of the state and the church

are the same as the sources of constitutional law, the highest law,
thus the basis of these relations is not ordinary law. Nevertheless, in
certain cases legal regulation dimensions are interrelated, especially
regarding law on relations of the state and the church, as a discipline
of law studies and one of legal sciences, and also regarding state
ecclesiastical law, which consist of both ordinary and constitutional
law on relations of the state and the church.

Regarding description of constitutional ecclesiastical law as a complex
institute of constitutional law of Lithuania
2.1. In accordance with distinguishing of constitutional and national

law, revealed by the constitutional law theory, works of scientists of
the German area, and jurisprudence of the Constitutional Court of
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German Federation, we state that state religion or ecclesiastical law
could include all (constitutional and ordinary) state-set legal order,
relevant for “ecclesiastical” and “religion” aspects. Meanwhile, the
constitutional religion and ecclesiastical law should include only the
system of legal order of the [highest] constitutional level that regulates
institutional constitutional relations of the state and the church and
relevant fundamental constitutional rights.

2.2. In accordance with the field of relations regulated according to
constitutional law, the paper distinguishes constitutional ius
ecclesiasticum, as a constitutional institute, or the totality of principles
and norms entrenched in the Constitution, plus official constitutional
doctrine formulated by the Constitutional Court as a certain
“fragment” of constitutional law, aimed at connecting institutional
relations of the state and the church and related fundamental
rights. The law on relations of the state and the church can be seen
as a complex constitutional institute, first of all due to sufficiently
extensive group of constitutional principles and norms, or the whole
self-sufficient “identity” of “the subject part” of the constitutional law
regulation.

Regarding constitutional law of freedom of religion, as the foundation

of relations of the state and the church, and the determinant significant

sovereignty of the Nation for development of these relations

3.1. In most fundamental sense, the basis of existence and activities in
the state of the legal persons of church and religion, as subjects of
fundamental rights, is the corporative freedom of religion guaranteed
by a democratic state. The state itself defines the legal status of
churches and religious organizations within it, and it does so inter
alia to maintain the fundamental rights of its members (citizens), in
particular, the freedom of religion and peaceful coexistence between
different religions and persons of different views, and ordre public,
which among other things means superiority of the national state’s
law, and not church of religious organizations’ law, and superiority of
the jurisdiction of the state, and not jurisdiction of the church.

3.2. The right of self-management and autonomy is one of the elements
of the freedom of church corporative religion. However, the right
to self-regulation is not absolute at least because churches and
religious organizations must respect the principles of the rule of
law, in particular comply with the minimum standards in the field
of fundamental rights: the autonomy of churches and religious
organizations is related with administration of its internal activities,



i.e. with these internal management fields, where they have the right
independently [under canons] act without consideration of the state’s
constitutional provisions (purely ecclesiastical acts); self-management
of church and religious communities relates to administration of its
external affairs, i.e. related to external (beyond internal management)
acts which cannot be adopted without complying state laws or control
(ecclesiastical legal acts on internal management that have to comply
with the state law); thus it is necessary to talk about coordinative
coexistence of ecclesiastical and state acts, however, modern legal
rule, inter alia through challenging by ecclesiastical act in courts,
establish superiority over ecclesiastical acts, because laws are valid
to everyone.

3.3. Nevertheless, in the initial act (the Constitution) the State and
the Nation (as the creator of the Constitution) is not completely
free in determining any form of the constitutional relations of
the state and the church because, first of all, it must comply with
universally recognized principles of law. Le. state’s “rule” over
religious communities, describing their place and role in the state in
a universally sovereign way, is not unlimited, because it volens nolens
must guarantee the freedom of religion and ensure legal equality of
persons and non-discriminatory conditions.

3.4. By the act of free determination, the civil Nation establishes a
democratic state in relation with religion and its institutionalized
forms, i.e. churches and religious organizations, must be the state of
freedom, peace, democracy and tolerance, but only on the condition
that the churches and religious organizations respect those values
and do not act in an anti-constitutional way. The state itself [with
the help of the Nation] is neutral in respect of religion and life views,
but paradoxically must protect and defend inter-subjective [not so
neutral] system of values of the Nation under the Constitution. It
is impossible to ensure in reality the freedoms of a separate person,
including freedom of religion, without the state as a certain necessary
communal area.

3.5. Nevertheless, attention should be paid to the imperative of the
person’s integration (not assimilation) to a civil society (which is
the public interest). This imperative is recently more stressed in the
constitutional jurisprudence of Western states. The requirement of
integration into the civil society and the state’s constitutional order
stems at least from the Preamble of the Constitution, striving for “an
open, just, and harmonious civil society and State under the rule of
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law*and Article 27 of the Constitution (“a human being’s convictions,
practiced religion or belief may not serve as justification [...] for failure
to execute laws®) and Article 28 (“while implementing his rights and
freedoms, the human being must observe the Constitution and the
laws of the Republic of Lithuania and must not restrict the rights and
freedoms of other people.“) Moreover, we believe that there is no and
cannot be any constitutional conflict between the two constitutional
values — integration of a person into society and multicultural and
multi-religion society under Article 43 (1) of the Constitution. On
the contrary, a multicultural context further obliges a person to
integrate into a specific state‘s society in compliance with its values
and constitutional order!

Regarding cooperative model of the relations of the state and the church,

based on non- laicité interpretation of state secularity under the Lithuanian

Constitution

4.1. The European Court of Human Rights has factually stated that the
state, not being the subject of fundamental rights (in this case, the
freedom of religion) can choose the legal methods for protecting the
freedom of religion of its citizens, as one of its fundamental rights
according to the consistent traditions in that state. Thus the state
does not have to and cannot be totally neutral (“sterile”) in a sense
of religion of life view, because it “cannot reject culturally accepted
and historically rooted value convictions and codes” as stated by the
German Federal Constitutional Court. On the other hand however,
the state in which human dignity is respected and protected as the
highest value, must not ignore fundamental rights of separate persons,
in this case, the freedom of belief and consciousness (religion), which
is indivisible from dignity of the same human being. Therefore, while
looking more universally, it can be claimed that the Constitution does
not provide for a human right to life in a secular state or in a “sterile”
area regarding religious or life views.

4.2. The formulation of Article 43 (1) of the Constitution that “the
State shall recognise the churches and religious organisations® per
definitionem shows that the secularity of the state of cooperative
contents has been chosen in Lithuania, and the model of relations of
the state and the church that is entrenched in the Constitution of the
Lithuanian Republic can be described as mutual independence in one
coordinate system (as the German Federal Constitutional Court has
expressed itself), or a coordinative cooperation of the state and the
church. This conclusion is based on these facts:



4.2.1.

4.2.2.

4.2.3.

4.2.4.

The Constitutional Court has formulated the principle of
separateness of the state and the church and not the principle
of separating them. The term “separateness” in this case means
that the state authority and church authority are separate (not
identical) and that there is a difference between the state and
the church as legal subjects, but this term is much “softer” that
the principle of separating;

The Constitutional Court in its conclusive acts has not clearly
revealed the contents of the term “secularity of the state®
The Constitutional Court defines the secularity of the state
through the principle of separateness of the state and the
church, which as stated above, means coexistence of these legal
subjects in parity. Thus the Lithuanian interpretation of the
state’s secularity is neither strict nor laicité. It is becoming clear
why the Constitutional Court expressis verbis provided for the
principle of secularity of institutions of education and training
and not the principle of a secular state. Moreover, Article 43
(5) includes a provision that the “status of churches and other
religious organisations in the State shall be established by
agreement or by law* (emphasis added by the author of this
paper - T.B.);

In order to avoid discrimination of churches and religious
organizations of the same status, the constitutional
provision “the State shall also recognise church registration
of marriages” means that the state should recognize both
registration of weddings by state-recognized churches and
religious organizations, but also decisions of their competent
institutions (Article 43 (1) and (4) to terminate the wedding
registered at church, and consider it a legal basis to initiate the
civil procedure of termination of wedding at court;

The Constitutional Court has stated in essence that the
state recognition of the traditional churches and religious
organizations de iure (i.e. the state’s act of determination
that they are traditional) is unconditional determination of
an objective fact (the church or religious organization itself
does not need to fulfil any conditions in order to acquire
this status) because it does not depend on the state’s will.
Therefore Article 43 (1) establishes “the State shall recognise
the churches and religious organisations that are traditional
in Lithuania.” This provision further mentions conditions
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(according to the grammar structure of this part of an article,
after comma follows a phrase “and others”) upon fulfilment
of which, together with other conditions provided by the
ordinary law, other churches and religious organizations can
see state recognition. However, they do not have the right to
require that the Parliament (Seimas) is obliged to grant state
recognition after fulfilment of the conditions. Therefore, under
the Constitution the state unconditionally recognizes only
traditional churches and religious organizations in Lithuania,
and thus it has to state such recognition to all churches and
religious organisations in Lithuania without any exceptions
which fall within the understanding of traditionality. The
Lithuanian constitutional regulation is different from other
states because traditionality is entrenched in the Constitution,
and moreover, presumed constitutionally for certain churches,
i.e. the state has to determine the traditionality with its act and
the churches do not have to prove it.

SUGGESTIONS. This work may put forward certain suggestions, from
introducing certain church fees in Lithuania, to enable church members paying
the fees and facilitating the state’s burden, while the ones who do not want to pay,
should always be granted a legal possibility to terminate their relations with the
church, and to [radical] change of Article 43 of the Constitution. Nevertheless,
these suggestions should still “wait in line” and certain other suggestions are
provided further:

1. The aim of the state, as well as of the society‘s common welfare, requires
ensuring public safety, public order, inter alia religious freedom (or “religious
harmony®), i.e. peaceful coexistence of persons of different religions and views
on life. Any behaviour of persons that is clearly aimed against these democratic
values of the rule of law is incompatible with democratic constitutional order
of the state. It can be claimed that this behaviour includes any covering of the
whole face in public areas, if it is not related with functions of various state-
authorised institutions (e.g. face masks worn by police officers, firemen etc.
during different operations). Therefore, acts should not name any bases related
with religion, sex, nationality and other discriminatory reasons, or any specific
terms of head-coverings (they can be both a religious symbol, expressing the
belief of the person, but can also be completely unrelated with religion). It has
to be provided in an act that is no lower force than a law and it should provide a
general ban of hiding the whole face in public area (under strict compliance with
all constitutional reasons for limiting human rights and freedoms), at least as a

18



measure to ensure the public safety. This prohibition in no way can be considered
as an infringement of the principle of constitutional equality (equal rights) of
persons because it does not deny the constitutional guarantee of the “natural
right of a human being to be treated equally with others” and complies with the
purpose and aim of the legal act setting that prohibition. In the same way as the
Christian symbol of a cross is accepted in Lithuania, Muslim women can wear
head cover in public area (which they do in Lithuania up until now), however,
as mentioned before, without full covering of the face, because a person must be
recognisable with the view of public safety.

The limits of validity of such a prohibition in a public area can be strictly
narrowed down in a few more aspects. A constitutional prohibition to wear head
covers that do not cover the whole face or other religious symbols could apply to
state and municipal institution servants, officers and other public persons, and
educators, lecturers, teachers of institutions of education and training, as well as
administrative staff and personnel (thus the freedom of religion is not absolutely
unlimited (Article 26 (1) of the Constitution) because its forms of expression
must comply with the constitutional values of the Nation and the rights of other
persons (Article 26 (4) of the Constitution). Article 40 (1) of the Constitution
establishes: “State and municipal establishments of teaching and education shall
be secular” and point 7 of I chapter of the motivational part of the Ruling of
13 June 2000 of the Constitutional Court includes a wider formulation: “ The
principle of separateness of the state and the church is the basis of the secularity
of the State of Lithuania, its institutions and their activities.”

2. Another suggestion is related to registering of established religious
communities and association at the registry of legal persons, in the same
legal form as the person who establishes them, as practiced in Lithuania. The
Supreme administrative court has stated that the number of traditional religious
communities and associations is the matter of autonomy and self-management
of churches and religious organisations, i.e. it stems from their right to freely
manage themselves under their canons and statutes. Of course, the religious
communities and associations, in accordance with the laws, can entitle their
structural divisions under their canons, statutes and other norms. Despite that,
the problem is that although, e.g., a traditional church entitles its structural
unit as a “parish”, the state registers it in a legal form of traditional religious
community or association. Thus the legal form indicating a structural division
of a religious community or association is missing. Therefore in Lithuania
there are almost thousand traditional religious communities and associations
instead of nine, although the terms of ordinary law “religious communities
and associations” do not imply structural divisions of “churches and religious
organizations” under the Constitution but are simply equated to them. The
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registry of structural units at the registry of legal persons in a legal form of
“traditional religious communities and associations” is faulty. Structural units
of churches and religious organizations have to be clearly identified not only
from their title but also from the legal form, and if these legal forms are not
provided in the laws, this legal gap should be filled. In our opinion, churches and
religious organizations in an authentic constitutional sense (corresponding with
constitutional understanding of traditionality or not traditional but recognized
by the state) should clearly state their local structural divisions as such in their
titles. Moreover, the state should also register this structural division with legal
person’s rights in such a legal form, which does not equate to the legal form of
the mother legal person (as shown in the example of Switzerland where different
cult communities of religious communities are public legal persons — church
communities).
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Tomas Blinstrubis

VALSTYBES IR BAZNYCIOS KONSTITUCINIU SANTYKIU
PROBLEMINIAI ASPEKTAI

Santrauka

Nagrinéjamoji mokslo problema. Visa tyrimg siejanti bendra probleminé
gija yra valstybés ir bazny¢ios (Sio darbo pavadinime terminas baznycios vartoja-
mas vienaskaita, ir toks pasirinkimas pateisinamas tuo, kad Konstitucinis Teismas
savo jurisprudencijoje yra suformulaves valstybés ir baznycios atskirumo principg,
todél Siuo bei lyginamuoju aspektu gali buti vartojamas pars pro toto visoms baz-
nyc¢ioms bei religinéms organizacijoms apibudinti) santykiai kaip konstituciniai,
t. y. auks$ciausiosios teisés reglamentuojami santykiai - $iy santykiy sklaida isto-
riniu, istoriniu lyginamuoju bei aktualiu lyginamuoju ir nacionaliniu jurispru-
denciniu aspektais. Teisiskai absoliuciai nekvestionuojamas darbo pagrindas yra
tai, kad valstybés ir baznycios santykiai yra ir turi bati visi$kai subordinuoti ius
supremum, t. y. Konstitucijai, kaip teisés aktui, iSrei$kian¢iam visuomenés sutartj
ir nuo jo neatsiejamai jurisprudencinei Konstitucijai. Sia aksioma grindziamos
darbo pagrindinés tezés, o turinys nurodo darbo kryptj, t. y. jis yra iSimtinai kons-
titucinés (valstybinés) teisés srities (neturi nieko bendra su kanony teise ir pan.,
taciau jo tarpdisciplininis pobudis pasireiskia per kartkartémis nagrinéjamg dar-
bo problematikos istorinj, filosofinj, sociologinj ir religijotyrinj konteksta), taip
pat probleminius aspektus, kylanc¢ius i§ konstituciniy nuostaty (eksplicitiniy bei
implicitiniy principy ir normy) ai$kinimo, jy jgyvendinimo. Todél tyrime anali-
zuojamas teisines problemas vienija esminis klausimas: koks yra/turi biiti konsti-
tuciniy valstybés ir baznycios santykiy turinys bei konkretus $iy santykiy modelis
Lietuvoje?

Nors darbo pavadinime aiskiai jvardijami santykio subjektai — valstybé ir
baznycia, tatiau dél jau i$vardyty priezasc¢iy $is darbas apima platesnj tyrimo
lauka nei konstitucinis santykis: institucija valstybé - institucija baZnycia. Dar-
be nagrinéjamos kelios salygiskai savarankiskos teisinés problemos, tarpusavyje
glaudziai susijusios klausimy grupés, kuriy isskyrimo butinybe suponuoja pats
$io darbo pavadinimas. Pirmoji — tai klausimai, kylantys i$ teorinés valstybés ir
bazny¢ios konstituciniy santykiy sampratos bei $iy santykiy teisés identifikavimo
teisés sistemoje analizés. Metodologiskai vadovaujantis konstitucinés teisés, kaip
valstybés auksciausiosios teisés, paradigma, konstitucine valstybés ir baznycios
santykiy teise (konstitucing baznyting bei religijos teise (sntr. konstitucine baz-
nyting teisg¢)) bandoma apibrézti kaip kompleksinj Lietuvos konstitucinés teisés
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instituta. Antroji klausimy grupé - tai istoriniai valstybés ir bazny¢ios konstitu-
ciniai santykiai Lietuvoje lyginamuoju aspektu. Sie klausimai neiskirti i atskira
skyriy, o nagrinéjami visame darbe kaip bitinas valstybés ir baznycios santykiy
probleminiy aspekty analizés elementas. Kitaip tariant, i§ retrospektyvinio ir
perspektyvinio zitros tasko méginama jvertinti aktualias valstybés ir baznycios
santykiy reglamentavimo (bei jo ne/jgyvendinimo) problemas. Trecioji proble-
miniy klausimy grupé siejama grynai su instituciniu nagrinéjamuyjy santykiy
kontekstu — pasaulietinés valstybés sampratos ir tiksly, jos jurisdikcijos primato
ir bazny¢iy registravimo bei teikiamo pripazinimo aspektais, kartu ir su pacios
baznycios samprata, su jos teisiniu statusu susijusiais klausimais. Visg tyrimg api-
bendrinantis rezultatas — tai valstybés ir bazny¢ios instituciniy santykiy modelio
konstitucinio identifikavimo problemos sprendimas. Galiausiai ketvirtajai pro-
bleminiy klausimy grupei priskirtini visame darbe akcentuojami asmens pagrin-
diniy teisiy ir tautos suvereniteto, kiek tai susije su religijos ir pasauléziaros sriti-
mi, klausimai. Pagrindinés teisés, in primis religijos laisvé — valstybés ir baznycios
santykiy pamatas, o tautos suverenitetas — konstitutyvinis valstybés ir baznycios
santykiy elementas.

Toks $io tyrimo problematikos i§skaidymas isryskina prielaidg, kuria pa-
gristas $is darbas: individo ir tautos-baznycios—valstybés santykiai turi buti su-
bordinuoti vienai auksc¢iausiajai teisei, kuri harmonizuoty iy elementy saveika —
Konstitucijai. Todél tyrimo problematikos analizé yra neatsiejama nuo tyrimo
aktualumg lemianciy klausimy: 1. Kokie yra faktiniai santykiai tarp valstybés ir
baznycios? (is klausimas keliamas tik tam tikru mastu). 2. Kokia yra galiojanti
teisiné tvarka, in primis konstituciné tvarka valstybés ir baznycios santykiy srity-
je? 3. Kokio valstybés ir baznycios santykiy modelio valstybé siekia?

Tyrimo aktualumas. Atsakoma j pateiktus klausimus vadovaujantis termi-
nija, kuri paimta i§ konstitucijy, konstitucinés jurisprudencijos, konstitucinés
teisés teorijos, konstitucinés dogmatikos, todél ,,fronto linijos“ konfigaracija yra
Valstybé ir baznycia, bet ne Baznycia ir valstybé kaip kanonistikoje. Zvelgiant i
konstitucinés teisés pozicijy, darbo aktualuma lemiantis klausimas turi bati for-
muluojamas taip: ,,Kuris $iy santykiy subjekty yra , tikroji®, sprendziamoji valdzia
valstybinéje bendruomenéje?* Sj susikirtimo taska jvairais konstitucionalistai te-
oriskai jvardijo nevienodai, ta¢iau tik Konstitucijoje jtvirtinta supréma potéstas
su visomis i$ to kylan¢iomis pasekmeémis bei konstitucinés justicijos institucijos
auctoritdte rationis pateikia galutinius atsakymus. Jeigu sprendziamoji valdzia yra
i§ steigiamosios valdzios kylanti valstybés valdzia, tai butina aptarti aktualiausia
konstitucinés [baznytinés] teisés problema — valstybés valdZios ribas asmens ir
asmeny susivienijimy (bazny¢iy ir religiniy organizacijy) religinés autonomijos
arba savideterminacijos atzvilgiu. Sios konstitucinés problemos nagrinéjimas bei
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sprendimas visada buvo, yra ir bus aktualus kiekvienos valstybinés bendruome-
nés teisinio, politinio ir apskritai socialinio gyvenimo matmuo.

Asmens tikéjimas, jsitikinimai, pasaulézitira galbait ne taip stipriai kaip
anksciau, bet vis délto tebéra labai svarbiis asmens gyvenimo raiskos valstybinéje
bendruomenéje, jos [teisinéje] kultiiroje determinantai. Taigi tas neapibréziamas
ir teisine prasme absoliutus Zmogaus forum internum iSrei$kia asmens gyvenimo
filosofijg, jo santykius su galutiniu tikslu. Ne veltui Sveicarijos Vo kantono Kons-
titucijos 169 straipsnio 1 dalyje jtvirtintas pamatinis principas: ,\Valstybé paiso
zmogaus dvasinés dimensijos, o Nesatelio kantono Konstitucijos 97 straips-
nio 1 dalyje prie identiSkos formuluotés dar priduriama: ,,...vertés visuomenés
gyvenimui.“’ Tadiau $is santykis tarp asmens tikéjimo, pasaulézitaros ir valstybés
reikalavimy bei jos tiksly anaiptol néra neprobleminis, nes paskiro Zmogaus ti-
kéjimas, pasauléziira nulemia jo isreiksta (forum externum) santykj su valstybe
(valstybés valdzia), jos teise, su bendruomene. To santykio variacijy yra daug, bet
du ekstremumai — mirtis uz valstybe didvyriskais poelgiais jvairiy, K. Jasperso
zodziais tariant, valstybei ribiniy situacijy akivaizdoje ir mirtis pries valstybe, tar-
kim, jvykdant religinio fanatizmo inspiruotg terorizmo akta — palieka rysky péd-
saka valstybinés [ar net tarptautinés] bendruomenés gyvenime. Tauta ir Valstybé
néra indiferentiska atzvilgiu to, kokios bazny¢ios bei religinés organizacijos arba
tokiu vardu prisidenge asmeny susivienijimai joje veikia, skelbia savo doktrinas,
nes religinés prigimties juridiniai dariniai gali padéti ugdyti savo nariy pilietiska
pozitrj j valstybe ir jos teise, bet gali ir skleisti neapykanta valstybés konstitucinei
santvarkai bei konstituciniy vertybiy sistemai. Kartais baznyc¢ia gali labai daug
prisidéti prie valstybés islikimo ar prie nepriklausomybés atkarimo, kaip, pvz.,
Lotyny apeigy kataliky baznyc¢ia Lietuvoje ar Lenkijoje okupaciniu laikotarpiu.
Kita vertus, ji gali buti laikoma valstybés teisiniy vertybiy bei suvereniteto prie-
$u, kaip, pvz., ta pati Romos kataliky bazny¢ia per revoliucijg ar vélesniais lai-
kais Prancuzijoje, arba radikalios islamiskosios bendruomenés tikéjimo israiskos
dabartinéje Prancizijoje, D. Britanijoje ir kt. Todél valstybé nuolat aktualizuoja,
teisiskai reglamentuoja institucinius santykius su religinémis korporacijomis, ap-
skirtai su religija ir nustato savo valdzios ribas asmens tikéjimo bei jsitikinimy
raiSkos atzvilgiu. Cia galimi jvairiis modeliai, ta¢iau demokratijos salygomis tei-

$ Constitution du canton de Vaud du 14 avril 2003. Ubersetzung: Verfassung des Kantons
Waadt vom 14. April 2003 (Stand am 8. Dezember 2010). Systematische Sammlung des
Bundesrechts SR 131.231.

° Constitution de la République et Canton de Neuchétel du 24 septembre 2000.
Ubersetzung: Verfassung von Republik und Kanton Neuenburg vom 24. September
2000 (Stand am 29. September 2011). Systematische Sammlung des Bundesrechts SR
131.233.
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siné tvarka konstituojama ne be Tautos valios, o teisminé valdzia jsitraukia kaip
$iy konstituciniy vertybiy apsaugos garantas.

Tyrimo tikslas ir uzdaviniai. Sio darbo asis yra Konstitucija, todél jame sie-
kiama pabandyti atskleisti turinj ty konstituciniy nuostaty, kuriy analizés Lietu-
voje, kitaip nei daugelyje Vakary valstybiy, teisininkai privengia. Taigi tam, kad
su religija ir bazny¢ia susijusios Konstitucijos nuostatos moksliniu doktrininiu po-
zinriu nelikty ,,miegancios nuostatos, $io darbo tikslas — tam tikrus apibréztus
valstybés ir baznycios santykiy [probleminius] aspektus analizuoti konstitucinés
teisés Saltiniy ,,gravitacinio lauko orbitoje” ($iuo pozitriu darbo naujumo Lietu-
voje net nereikia jrodinéti). Taigi galutinis tyrimo tikslas: atskleidus valstybés ir
bazny¢ios santykiy konstitucinio reglamentavimo ypatumus, identifikuoti kon-
krety valstybés ir baznycios santykiy modelj, arba pasaulietinés valstybés tipa
Lietuvoje.

Darbe suformuluotam tikslui pasiekti keliami $ie uzdaviniai:

- teoriskai plétojant konstituciniy santykiy sampratg ir ty santykiy ypatu-
mus lyginant su teisiniais santykiais, padéti pagrindg konstitucinei valstybés ir
baznycios instituciniy santykiy teisés sampratai ir identifikuoti jos vieta Lietuvos
teisés sistemoje;

- kompleksiskai nagrinéjant konstitucine valstybés ir konstitucine bazny¢ios
sampratg teorinéje—istorinéje-lyginamojoje perspektyvoje, in primis per konsti-
tuciniy principy analize stengtis atskleisti kai kuriuos $iy dviejy nuolatiniy kons-
tituciniy santykiy dalyviy savarankiskumo, atskyrimo bei sgveikos aspektus;

- apzvelgiamame platesniame konstituciniame instituciniy valstybés ir baz-
nycios santykiy kontekste méginti teorikai atskleisti asmens pagrindiniy teisiy
bei tautos suvereniteto konstitutyvine—determinacing reik§me $iy santykiy taps-
mui.

Identifikuotas darbo tikslas ir iSkelti uzdaviniai leidzia suformuluoti tyrimo
hipoteze — Lietuvos Konstitucijoje yra jtvirtintas valstybés ir baznycios koopera-
cinio santykio modelis, pagrjstas nelaicistine valstybés pasaulietiSkumo interpre-
tacija.

Tyrimo mokslinis naujumas, tyrimo santykis su Lietuvoje ir pasaulyje
atliktais tyrimais. Sis tyrimas jokiu biidu nepretenduoja i absoliuty naujuma
Lietuvoje, o vakarietiskajame kontekste tai toli grazu ne naujas teisés mokslinis
darbas valstybés ir baznycios santykiy srityje, kadangi Vakary teisés doktrinoje
ir teisminéje jurisprudencijoje visi tyrime pasirinkti aspektai, iSskyrus kai ku-
riuos specifinius klausimus, jvairiais poZiariais nagrinéti daugybe karty ir ne vie-
ng Simtmetj. Vakary teisinéje bibliografijoje valstybés ir baznycios santykiy bei
religijos laisvés tema yra surinkti tokie mokslinés literataros klodai, kad jy nie-
kada nebus jmanoma aprépti. Siuo poziiiriu Lietuvos vieSosios teisés tyrimuose
konstatuotinas Simtametis atsilikimas, daugiausiai nulemtas istoriniy okupaciniy
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aplinkybiy. Nepaisant $io objektyvaus fakto, darbe stengtasi paliesti ir kai kuriuos
uzsienio teisés mokslininky (konstitucionalisty) darbuose neaptiktus klausimus,
pvz., susijusius su konstituciniy ir teisiniy santykiy skirtimi (bei jos jtaka kons-
titucinés ius ecclesiasticum sampratai), su konstitucine baznytinés ir valstybinés
jurisdikcijos sambivio problema. Tai tam tikra apimtimi yra nagrinéje E. Kuris,
G. Mesonis, E. Sileikis. Nuo $iy autoriy sukurto koncepcinio pagrindo $iame dar-
be i§ esmés nenukrypstama.

Taigi darbas yra salygiskai naujas lietuviskajame teisés mokslo kontekste,
nes Nepriklausomybés laikotarpiu jau yra publikuota keletas teisés mokslo dar-
by valstybés ir baznycios santykiy bei religijos laisvés tematika. Pirmiausia is-
torinj nagrinéjamuyjy santykiy aspekta savo gausiuose darbuose gana placiai yra
atskleides J. Machovenko. Sis autorius, nagrinédamas Lietuvos DidZiosios Ku-
nigaikstystés teisés sistema, atskleidzia valstybés ir bazny¢ios teisiniy santykiy
ypatumus, baznytiniy bei pasaulietiniy teismy jurisdikcijos problemas ir jvairiy
konfesijy asmeny teisinio statuso ypatumus pagal pliuralisting Lietuvos Didzio-
sios Kunigaikstystés teise. 1918-1940 m. Pirmosios Lietuvos Respublikos kons-
titucijose jtvirtinty valstybés ir baznycios santykiy bei relevantisky pagrindiniy
teisiy ypatumus tam tikru mastu ne viename darbe yra nagrinéjes M. Maksimai-
tis. Siame darbe rankrai¢io teisémis panaudotas nepublikuotas J. Zilio straipsnis
Sgzinés laisvé ir Baznycia, kuriame nurodytu aspektu analizuojamas Sajudzio ir
Nepriklausomybés atkarimo laikotarpio teisinis virsmas. Vakary teisés tradicijos
gimimo bei tapsmo baznycios jtakoje nagrinéjimo kontekste yra remiamasi j lie-
tuviy kalbg i$versta H. J. Bermano knyga Teisé ir revoliucija, kuri yra autoritetin-
gas darbas kiekvienam, siekianc¢iam gilintis j kai kuriuos teisés istorijos tarpsnius.
Zinoma, negalima pamirsti ir pagrindiniy teisininko M. Weberio religijos socio-
logijos darby, i$versty i lietuviy kalba, kuriais, nors ir ne pladiai, taciau taip pat
vadovaujamasi. Kaip jau i$ dalies parodyta, Siame darbe istoriniai ir lyginamieji
tyrimo aspektai susipina su aktualaus valstybés ir bazny¢ios santykiy bei asmens
pagrindiniy teisiy konstitucinio reglamentavimo Lietuvoje nagrinéjimu, jie néra
analizuojami atskirai.

Aktualiomis valstybés ir baznycios konstituciniy santykiy problemomis
Lietuvoje yra rases G. Mesonis, kurio, kaip teisininko, atskiras mokslinis straips-
nis lietuviy kalba Kai kurie konstituciniai valstybés ir baZnycios santykiy aspek-
tai (Konstituciné jurisprudencija. 2008, 2(10)) yra tapes savotisku ,,pionieriumi®
lietuviskojoje konstitucinés teisés doktrinoje. Straipsnyje pirma karta moksliskai
vertinami valstybés ir bazny¢ios atskirumo, tradiciniy ir kity bazny¢iy bei re-
liginiy organizacijy pripazinimo principai, suformuluoti Konstitucinio Teismo
jurisprudencijoje. Autorius kriti$kai jvertino tradiciskumo ,neatSaukiamumo*
doktrina. Sioje disertacijoje G. Mesonio mintis tam tikru mastu pratesiama, va-
dovaujamasi ir Kkitais $io autoriaus darbais, kuriuose paliestos darbui aktualios
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temos. Ne maziau svarbus E. Kario darbai, kuriuose fragmentiskai nagrinéjami
su disertacijos tema susije klausimai, ta¢iau svarbiausios yra $io autoriaus [taip
pat pirmo Lietuvoje] susistemintos pasaulietinés valstybés koncepcija ir naujoji
konstitucinés teisés paradigma, nuo kuriy $iame darbe taip pat i§ esmés nenu-
tolstama. Svarbus ir E. Sileikio straipsnis vokie¢iy kalba Religijos laisvé jstatymy
leidéjo ir Lietuvos Respublikos Konstitucinio Teismo poZiuriu'. Batina paminé-
ti, kad $is E. Sileikio darbas, kartu su kituose jo darbuose esanciais valstybés ir
baznycios santykiy bei religijos laisvés fragmentais, sudaro visuma reik§mingos
koncepcijos, kuri i§ dalies koreliuoja su $io disertacinio tyrimo idéjomis. Viena
i§ jy ta, kad Lietuvos Konstitucijoje yra jtvirtintas valstybés ir baznycios pariteto
modelis. Galima nurodyti ir pavienius leidinius bei straipsnius, kurie $iam tyri-
mui nepadaré jtakos, taciau jie reik§mingi Lietuvos konstitucinés teisés mokslui.
Pirmiausia paminétina konferencijy medziaga, ypac i$skirtini Konstitucinio Teis-
mo prane$imai'; kai kuriuos valstybés ir baznycios santykiy bei religijos laisvés
aspektus yra nagrinéje R. Ruskyté, M. Lankauskas ir V. Vaicaitis, recenzijas yra
skelbe A. Matijosius ir V. Lubauskas. Batina paminéti, kad kai kurie autoriai yra
nagrinéje labai specifinius su tikéjimo ir sazinés laisve susijusius klausimus, pvz.,
R. Jurka dvasininky imunitetg baudziamajame procese, o V. Sinkevi¢ius — Seimo
nario sazinés samprata.

Taigi galime drasiai teigti, kad dabartinéje Lietuvoje vos keletas teisininky
yra analizave konstituciniy valstybés ir baznyc¢ios santykiy bei religijos laisvés
problemas. Tiesa, ir 1918-1940 m. Lietuvos Respublikoje tokiy tyrimy nebuvo
daug. Pirmiausia vertingy konstituciniy nuostaty komentary yra pateikes bei ki-
tus valstybés ir baznycios santykiy probleminius aspektus nagrinéjes M. Rémeris
(jo darbais Siame tyrime taip pat vadovautasi), o kiti autoriai daugiausia analizavo
baznytinés ir civilinés santuokos problemas. I$eivijoje tikéjimo ir sazinés laisvés

' Sileikis, E. Die Religionsfreiheit aus der Sicht des Gesetzgebers und des
Verfassungsgerichts der Republik Litauen. In Religionsfreiheit in Mittel- und
Osteuropa zwischen Tradition und Europdisierung (Hrsg. Manssen, G.; Banaszak, B.).
Regensburger Beitrdge zum Staats- und Verwaltungsrecht. Band 4. Hrsg. Manssen, G.
Frankfurt am Main: Peter Lang, 2006.

! Lithuanian Constitutional Jurisprudence in the Area of Freedom of Religion and
Beliefs. In Constitutional Jurisprudence in the Area of Freedom of Religion and Beliefs.
XIth Conference of the European Constitutional Courts. Volume II. Warsaw: Trybunat
Konstytucyjny, 2000, p. 477-491. Lietuviskas $io pranes$imo rankrastis Konstituciné
jurisprudencija religijos ir jsitikinimy laisvés srityje yra Konstitucinio Teismo
bibliotekoje. Ruskyté, R. Legal Aspects of Religious Freedom. Legal aspects of religious
freedom: international conference, September 15 and 18, 2008. Ljubljana: Office of the
Government of the Republic of Slovenia for Religious Communities, 2008, p. 149-
198. Sie pranesimai tik apibendrina konstitucine jurisprudencija ir ordinarinés teisés
reguliavimg religijos laisvés srityje, todél darbe jais nesivadovauta.
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klausimus fragmentiskai nagrinéjo K. Rackauskas ir kt., reikia paminéti ir jau
nurodyta S. A. Backio disertacija, skirtg vien tik Lietuvos ir Sventojo Sosto kon-
kordatui. Todél galima konstatuoti, kad konstituciniams valstybés ir baznycios
santykiams skirtas disertacinis tyrimas yra pirmas toks Lietuvoje.

Sio disertacinio tyrimo idéjoms pagristi bei rezultatams pasiekti vis délto
daugiausia vadovautasi Vakary vokiskosios erdvés teisés mokslininky darbais,
kuriuose nagrinéjami jvairiausi valstybés ir baznycios santykiy bei su religija ir
pasauléziiira susijusiy pagrindiniy teisiy aspektai. I§ tokiy autoriy atskirai pami-
nétini: E.-W. Bockenforde, C. D. Classen, E Hafner, K. Hesse, S. Huster, P. Karlen,
W. Kilin, P. Kirchhof, D. Kraus, G. Nay, K. Sahlfeld, Ch. Walter, Ch. Winzeler,
R. Zippelius ir kt. Visiems Siems autoriams budinga tai, kad savo darbuose jie
placiai nagrinéja religijos laisve kaip konstitucing asmens pagrindine teise; gana
placiai analizuoja bazny¢iy ir religiniy organizacijy valstybinio pripazinimo vie-
Sosios teisés korporacijomis aspektus; nagrinéja valstybés ir baznycios santykiy
istorinj kontekstg. Siame disertaciniame tyrime, palyginti su minétais autoriais,
labiau vadovaujamasi lyginamuoju metodu, todél daugiau nagrinéjama uzsienio
valstybiy konstitucijy; plac¢iau nagrinéjama valstybés ir baznycios konstituciniy
santykiy samprata; platesniu pozitriu, naudojamy konstitucinés teisés Saltiniy
prasme, aptariami kai kurie relevantiski valstybés ir bazny¢ios sampratos aspek-
tai; bandoma analizuoti baznytiniy ir valstybiniy teismy jurisdikcijos sambuvio
problema; analizuojama bazny¢iy bei religiniy organizacijy tradiciSkumo doktri-
na; placiau nagrinéjamas pasaulietinés valstybés principas (minéti autoriai apie jj
ra$o mazai, placiau aptaria valstybés religinj ir pasaulézitrinj neutraluma).

Apskritai Siame tyrime pasiekti rezultatai gali buti vertinami kaip patikimi,
kadangi jie yra Lietuvos ir pasaulio valstybiy konstitucinés teisés $altiniuose jtvir-
tinty pamatiniy konstituciniy idéjy bei autoritetingiausiy teisés mokslininky dar-
buose iskelty minciy tolesnis mokslinis plétojimas.

Darbo struktira ir tyrimo metodologija. [vade apibudinama tyrimo pro-
blematika, aktualumas, jo tikslas ir uzdaviniai, hipotezé, tyrimo mokslinis nau-
jumas, $altiniai ir santykis su Lietuvoje bei pasaulyje atliktais tyrimais, tyrimo
rezultaty patikimumas ir santykis su ginamaisiais teiginiais, tyrimo metodolo-
gija ir pati darbo struktara. Teorinés dalies Pirmajame skyriuje suformuluotos
pamatinés tyrimo prielaidos bei pagrindiniai teiginiai, kodél valstybés ir bazny-
¢ios santykiai yra butent konstituciniai santykiai; parodoma, kad tokia apibréztis
teisi$kai néra lengvai argumentuojama. Antrajame skyriuje, vadovaujantis naujaja
konstitucinés teisés paradigma, valstybés ir baznycios santykiy teisei bandoma
»rasti vietg teisés sistemoje. Treciasis ir Ketvirtasis skyriai skirti valstybés sam-
pratai ir baznycios sampratai atskleisti. Valstybés samprata atskleidziama tik per
jos uzdavinius santykyje su religijomis ir baznyc¢iomis bei jy nariais, o baznycios
samprata yra nulemta konstitucinés teisés $altiniy. Penktajame skyriuje placiai
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analizuojamos bazny¢iy bei religiniy organizacijy, kaip viesyjy juridiniy asmeny,
teisinio statuso problemos; bandoma atskleisti konstituciniy nuostaty, susijusiy
su bazny¢iy bei religiniy organizacijy tradiciSkumo konstatavimu ir valstybiniu
pripaZzinimu, turinj; nagrinéjamos bazny¢iy bei religiniy organizacijy teisinio su-
bjektiskumo ir savireguliacijos riby problemos. Sestajame skyriuje atskleidziamas
svarbiausiy valstybés ir baznycios santykius reglamentuojanciy konstituciniy
principy turinys, analizuojama pasaulietinés valstybés pobudzio bei valstybés ir
baznycios santykiy modelio Lietuvoje problema. Darbo pabaigoje pateikiamos
I$vados, formuluojamos Rekomendacijos.

Si darba grindziangios metodologinés nuostatos pasirinktos atsizvelgiant
iskelta tyrimo tikslg ir jj detalizuojancius uzdavinius. Visuminio ir apibendrina-
mojo poziurio  valstybés ir bazny¢ios teisiniy santykiy tapsmo, transformacijy
ir konstitucionalizacijos procesus paieskos neleidzia vadovautis vien tik griezta
juridine metodologija, o vercia j tai pazvelgti ir i$ teisés filosofiniy, sociologiniy
pozicijy, kartais pasinaudoti ir religijotyros mokslo Ziniomis. Vis délto pagrindi-
né darbe taikyta metodologija yra klasikiné doktrininé teisés tyrimo metodologija,
kadangi darbo pagrindas yra Lietuvos ir kai kuriy kity pasaulio valstybiy kons-
titucijy [ir kity teisés akty] tekstai, konstituciné jurisprudencija. Siam tyrimui
relevantiS$ku aspektu analizuotos Lietuvos, Airijos, Austrijos, Ispanijos, Italijos,
JAV, Kanados, Lichtensteino, Norvegijos, Prancizijos, Vokietijos, visos dvide$imt
septynios galiojancios Sveicarijos (Federacijos ir kantony) ir kt. konstitucijos bei
konstitucinés svarbos aktai, taip pat istorinés (nebegaliojancios) konstitucijos.
Tyrimo problematikos pasirinkimui ir pasiektiems tyrimo rezultatams daugiau-
siai jtakos turéjo Lietuvos, Vokietijos, Sveicarijos konstitucinés justicijos institu-
cijy aktuose suformuluota jurisprudencija. Taigi tyrimo metodologinés nuostatos
lémé ne tik teoriniy Saltiniy spektro pasirinkimg, bet pirmiausia — patj pasirin-
kima koncentruotis j konstitucinés teisés, kaip auksciausiosios teisés, Saltinius.
Taigi, nors dabas yra teorinio pobiidzio, taiau teisés akty, pirmiausia konstituci-
jy, taip pat konstitucinés jurisprudencijos ir kity teismy jurisprudencijos analizé
daro §j darbg aktualy ir teisinés praktikos pozitriu.

Siuo atzvilgiu santykiai tarp valstybés ir bazny¢iy bei religiniy organizacijy
[taip pat valstybés santykis su religija apskritai] pirmiausia analizuojami i§ kons-
tituciniy pozicijy, o sociologinis, filosofinis ar net istorinis ir kiti teisés pazinimo
budai gali bati tik pagalbiniai, nors ir nenuneigiamai reik§mingi, kad suprastume
konstitucinj reguliavimg ar konstitucine jurisprudencija. Tiesa, $iame darbe pa-
naudotas ir interviu metodas kalbantis su V. Aliuliu, vadovavusiu darbo grupei,
rengusiai Sazinés laisvés jstatymo, véliau — Religiniy bendruomeniy ir bendrijy
jstatymo projekta. Lietuvos Respublikos Konstitucinis Teismas yra ne kartg pa-
brézes ne tik lingvistinio, bet ir jvairiy kity teisés aiskinimo metody (taciau Teis-
mas néra nurodes baigtinio jy sarago) taikymo butinybe aiskinant teise, in primis
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Konstitucijg. Lietuvos Respublikos Konstitucija ir kity valstybiy bei valstybinio
pobidzio dariniy (pvz., Sveicarijos kantony) istorinés bei galiojan¢ios konstitu-
cijos yra pagrindinis $io mokslinio tyrimo Saltinis, todél Konstitucinio Teismo
pozicija dél plataus teisés aiskinimo metody taikymo spektro mums ypa¢ aktuali.
Be to, daugelis Konstitucinio Teismo i$vardyty metody yra ir klasikiniai [teisés]
moksliniai metodai: sisteminis, loginis, teleologinis, istorinis, lyginamasis. Pasta-
rasis véliausiai yra prisijunges prie klasikiniy moksliniy metody quadrigos, ta¢iau
$iame tyrime jis labai svarbus ir daznai naudotas, nes per lyginamosios teisétyros
prizme geriau suvokiama [nacionaliné] konstituciné teisé ir jos problemos, atsive-
ria placios galimybés gilesnei jos interpretacijai. Maza to, lyginamoji teisétyra jau
savaime yra neatsiejama nuo teisés filosofijos, teisés istorijos ir teisés sociologijos.
Lyginamojoje konstitucinéje teiséje yra naudojama tam tikra metodiniy zingsniy
seka: nustatyti (identifikuoti)-suprasti-palyginti'2. Todél $iame darbe pirmiausia
nagrinéjami valstybés ir baznycios santykiy modeliai atskiry pasaulio valstybiy
konstitucinése sistemose, konstitucijy raida, konstitucinés teisés doktrina ir do-
gmatika valstybés santykio su religija bei religinémis korporacijomis kontekste,
o toks pamatinis $iy sistemy lyginimas yra makrokomparatyvistikos objektas. Ta-
¢iau $iame darbe lyginamuoju aspektu labiau nagrinéjamos atskiros valstybés ir
baznycios konstituciniy santykiy problemos, atskiri kai kuriy valstybiy valstybés
ir baznycios santykiy, valstybés ir religijos santykiy konstituciniai institutai, o tai
jau yra mikrokomparatyvistikos objektas'®. Abu $ie komparatyvistikos lygmenys
$iame darbe neatsiejami vienas nuo kito, nes ignoruojant jy abipuse priklausomy-
be yra didelé tikimybé padaryti klaidingas i$vadas, jeigu nematoma viso konkre-
¢ios problemos komplekso ir sasajy su konstitucine visuma. Apskritai lyginamoji
konstituciné teisé yra ,,kultiros mokslas®, kadangi teisinis tekstas negali buti atsie-
tas nuo kultarinio konteksto, nes teisé apskritai yra social engineering".

Tyrimo rezultatai: teiginiai, i§vados. Disertacijoje ginami teiginiai, krei-
piantys j konkrecius tyrimo rezultatus bei lemiantys tyrimo i$vadas, yra susije su
darbo pradzioje iskelta tyrimo problematika, tyrimo uzdaviniais ir tikslu. Todél
tyrime pasiektus rezultatus galima apibendrinti pagal ginamas tezes: 1. Valstybés
ir baznycios santykiai yra [ir turi buti] visiskai subordinuoti demokratinei Kons-
titucijai kaip teisés aktui, iSreiSkian¢iam visuomenés sutartj, ir jurisprudencinei
Konstitucijai. 2. Konstituciné baznytiné teisé yra kompleksinis Lietuvos konsti-
tucinés teisés institutas. 3. Konstituciné religijos laisvé yra valstybés ir baznycios
santykiy pamatas bei tikslas, o tautos suverenitetas yra konstitutyvinis valstybés

2 Wieser, B. Vergleichendes Verfassungsrecht. Springers Kurzlehrbiicher der
Rechtswissenschaft. Wien, New York: Springer, 2005, p. 42-43.

3 Ibid., p. 25-26. Zweigert, K.; Kotz, H. Lyginamosios teisés jvadas. Verté Getiené, D.;
Nekrosius, V.; Vinkleris, P. Vilnius: Eugrimas, 2001, p. 19-20.

1 Zweigert, K.; Kotz, H. op cit., p. 54.
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ir bazny¢ios santykiy elementas. 4. Lietuvos Konstitucijoje yra jtvirtintas valsty-

bés ir baznycios kooperacinio santykio modelis, pagrjstas nelaicistine valstybés

pasaulietiSkumo interpretacija.

1. Délvalstybés ir baznycios santykiy subordinacijos demokratinei Konstituci-
jai bei jurisprudencinei Konstitucijai.

1.1. Pagrindiniy disertacinio tyrimo idéjy ,pirmasis judintojas® (Primum
movens) yra konstitucinés teisés $altiniy sistemos samprata, todél
ji 1§ esmés nulemia valstybés ir baznycios konstituciniy santykiy
teisés sampratg. I§ to, kad teisés sistema yra monocentriné, t. y.
konstituciocentring, ir i§ to, kad tik Konstitucinis Teismas oficialiai
ai$kina Konstitucijos nuostatas, darosi ai$ku, kad pasaulietinés
valstybés Konstitucijoje yra tiek, kiek jos turinio bei apimties riby
yra atskleides Konstitucinis Teismas. Lygiai taip pat tikéjimo bei
sazinés arba religijos laisvés Konstitucijoje yra tiek, kiek jos apsaugos
sferg bei turinj yra iSaiskines Konstitucinis Teismas. Teisés sistemos
konstituciocentrizmas $iuo atvejureiskiair tai, kad religinés prigimties
teisés sistemos valstybéje gali egzistuoti ir koegzistuoti tik tiek, kiek
pati Konstitucija jy nedraudzia, nes ji jas ,pripazjsta“ (Konstitucijos
43 str. 1 d.), bet ji batent tokia apimtimi leidZia joms egzistuoti
nacionalinéje erdvéje, kiek jy veikimas nepriestarauja jstatymams,
in primis Konstitucijai ir dorai (Konstitucijos 43 str. 1, 6 d.), todél
ju teisiné autonomija jokiu badu néra absoliuti (Konstitucijos 7 str.
1d.).

1.2. Konstituciniy valstybés ir baznycios santykiy teisés Saltiniai sutampa
su konstitucineés teisés, kaip auksc¢iausiosios teisés, $altiniais, todél jos
pagrindas néra ordinariné teisé. Vis délto teisinio reguliavimo aukscio
dimensijos kai kuriais atvejais nei$vengiamai susipina, ypac¢ kai
kalbama apie valstybés ir bazny¢ios santykiy teise, kaip teisés studijy
discipling ir vieng i§ teisés moksly, ir kai kalbama apie valstybing
baznyting teise, kuriapima tiek ordinaring, tiek konstitucine valstybés
ir baznycios santykiy teise.

2. Dél konstitucinés baznytinés teisés, kaip sudétingo Lietuvos konstitucinés
teisés instituto, apibudinimo.

2.1. Vadovaudamiesi konstitucinés teisés teorijoje atskleista konstitucinés
ir valstybinés teisés skirtimi, vokiskosios erdvés valstybiy
mobkslininky darbais bei Vokietijos Federalinio Konstitucinio Teismo
jurisprudencija konstatuojame, kad valstybine religijos ir baznytine
teise vadintume visg (konstitucing ir ordinaring) ,baznytiniu“ bei
»religiniu® aspektais relevantiska valstybés nustatytg teising tvarka.
Taciau konstitucine religijos ir baznytine teise vadintume vien tik
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[auksciausiojo] komstitucinio lygmens teisinés tvarkos sistema,
reguliuojancia institucinius konstitucinius valstybés ir baznycios
santykius bei apimancia su jais susijusig relevantisky konstituciniy
pagrindiniy teisiy sritj.

2.2. Butent pagal konstitucinéje teiséje reguliuojamy santykiy sritj dar-

be i$skirta konstituciné ius ecclesiasticum, Kaip konstitucinis insti-
tutas, arba kaip Konstitucijoje jtvirtinty principy ir normy visuma
plius Konstitucinio Teismo formuluojamos oficialios konstitucinés
doktrinos dalis kaip tam tikras konstitucinés teisés ,fragmentas®,
skirtas instituciniams valstybés ir baznycios santykiams bei su jais
susijusioms pagrindinéms teiséms. Valstybés ir bazny¢ios santykiy
teisé laikytina sudétingu konstituciniu institutu pirmiausia dél gana
gausios panasiy konstituciniy principy bei normy grupés arba viso
konstitucinés teisés reguliavimo dalyko dalies savaime pakankamo
identiteto.

Dél konstitucinés religijos laisvés buvimo valstybés ir baZnycios santykiy pa-
matu bei tautos suvereniteto determinacinés reikSmeés $iy santykiy tapsmui.
3.1. Fundamentaliausia prasme baznytiniy bei religiniy juridiniy asmeny,

kaip pagrindiniy teisiy subjekty, egzistavimo ir veiklos pagrindas
valstybéje yra demokratinés valstybés garantuojama korporatyviné
religijos laisvé. Valstybé pati apibrézia bazny¢iy ir religiniy organi-
zacijy teising padétj joje ir tai ji daro inter alia tam, kad i§saugoty
savo nariy, t. y. pilie¢iy pagrindines teises, pirmiausia religijos laisve
ir taiky skirtingy religijy ir pasaulézitiry asmeny sambuvj bei ordre
public, kas, be kita ko, reiskia valstybés, o ne bazny¢iy bei religiniy
organizacijy feisés, valstybinés jurisdikcijos, o ne baznytinés juris-
dikcijos virsenybe.

3.2. Savivaldos ir autonomijos teisé yra vienas is baZnyciy korporatyvinés

religijos laisvés elementy. Taciau savireguliacijos teisé néra absoliuti
mazy maziausiai tuo poziiriu, kad bazny¢ios bei religinés organiza-
cijos turi gerbti teisinés valstybés principus, ypa¢ laikytis minima-
liy standarty pagrindiniy teisiy srityje: baznyc¢iy bei religiniy orga-
nizacijy autonomija siejama su jy vidiniy reikaly tvarkymu, t. y. su
tomis vidinio valdymo sritimis, kuriose jos turi teise savarankiskai
[kanoniskai] tvarkytis nepaisydamos valstybés konstituciniy nuosta-
ty (grynai baznytiniai aktai); baznytiniy bei religiniy bendruomeniy
savivalda siejama su jy iSoriniy reikaly tvarkymu, t. y. su i$ore (uz vi-
dinio valdymo riby) susijusiais aktais, kuriy priémimas nejmanomas
be valstybés teisés laikymosi bei kontrolés (su valstybés teise derinami
ir jai nepriestarauti turintys baZnytiniai vidinio valdymo teisés aktai);



3.3.

3.4.

3.5.

todél reikéty kalbéti apie koordinacinj baznytiniy ir valstybiniy akty
koegzistavimg, ta¢iau moderni teisiné valstybé, inter alia per gali-
mybe baznytinius aktus kvestionuoti teisminiu badu jtvirtina savo
akty primatg baznytiniy akty atzvilgiu, kadangi jstatymai galioja
visiems.

Vis délto pirminiame akte — Konstitucijoje — valstybé ir Tauta (kaip
Konstitucijos karéja) néra visiskai laisvos nustatyti bet kokia valsty-
bés ir baznycios konstituciniy santykiy forma, nes turi laikytis vi-
suotinai pripazinty teisés principy, t. y. valstybés ,vie§patavimas® re-
liginiy bendruomeniy atzvilgiu, vienasaliskai suvereniai apibréziant
jy vieta ir vaidmenj valstybéje, néra neribotas, nes ji volens nolens
privalo garantuoti religijos laisve ir uztikrinti asmeny teisine lygybe
bei nediskriminacines salygas.

Pilietinés Tautos laisvo apsisprendimo aktu jsteigiama demokratiné
valstybé santykyje su religija ir institucionalizuotomis jos formo-
mis - baznyciomis bei religinémis organizacijomis - turi biti lais-
vés, taikos, demokratijos, tolerancijos valstybé, bet tik su sglyga, jeigu
ir pacios baznycios bei religinés organizacijos gerbia $ias vertybes ir
neveikia antikonstituciniu badu. Valstybé, pati [ne be Tautos valios]
budama religijos bei pasaulézitros atzvilgiu neutrali, paradoksaliai
yra priversta saugoti ir ginti [ne tokig jau neutraliag] Konstitucijoje
jtvirtintg intersubjektyvig Tautos vertybiy sistema. Be valstybés, kaip
tam tikros batinos bendruomeninés terpés, nejmanoma realiai uzti-
krinti paskiro asmens laisvés, tad ir religijos laisvés.

Atkreiptinas démesys j asmens tam tikro masto integracijos (ne asi-
miliacijos) i pilietine visuomene imperatyvg (tai ir yra viesasis inte-
resas), kuris Vakary valstybiy konstitucinéje jurisprudencijoje vis
labiau akcentuojamas. Toks asmens integracijos j pilietine visuomene
ir valstybés konstitucine santvarkg reikalavimas mazy maziausiai
kyla i§ Konstitucijos Preambuléje jtvirtinto atviros, teisingos, darnios
pilietinés visuomenés ir teisinés valstybés siekio bei 1§ Konstitucijos
27 straipsnio (,zZmogaus jsitikinimais, praktikuojama religija ar ti-
kéjimu negali bati pateisinamas <...> jstatymy nevykdymas®) ir i§ 28
straipsnio (,jgyvendindamas savo teises ir naudodamasis savo lais-
vémis, Zzmogus privalo laikytis Lietuvos Respublikos Konstitucijos ir
jstatymuy, nevarzyti kity Zmoniy teisiy ir laisviy“). Be to, musy jsiti-
kinimu, tarp dviejy konstituciniy vertybiy — asmens integracijos j vi-
suomene ir Lietuvos daugiakultiirinés bei daugiareliginés visuomenés
Konstitucijos 43 straipsnio 1 dalies prasme — néra ir negali biti jokio
konstitucinio konflikto (prieSingai, multikultirinis kontekstas dar
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labiau jpareigoja asmenj integruotis j konkrecios valstybés visuome-
ne — paklusti jos vertybéms ir konstitucinei santvarkai)!

Dél valstybés ir baznycios kooperacinio santykio modelio, pagrjsto nelaicisti-
ne valstybés pasaulietiSkumo interpretacija Lietuvos Konstitucijoje.
4.1. Europos Zmogaus Teisiy Teismas faktigkai yra konstataves, kad vals-

tybé, nebtidama pagrindiniy teisiy ($iuo atveju — religijos laisvés) su-
bjektas, gali pasirinkti teisinius budus ginti valstybés pilieciy religijos
laisve, kaip vieng i§ pagrindiniy teisiy, vadovaudamasi toje valstybéje
nusistovéjusiomis tradicijomis. Taigi valstybé neturi ir negali bati ab-
soliuciai neutrali (,,sterili“) religiniu ir pasauléZiariniu poziariu, nes
ji, kaip yra konstataves Vokietijos Federalinis Konstitucinis Teismas,
»hegali atmesti kultariskai perimty ir istoriskai jsiaknijusiy verty-
biniy jsitikinimy bei nuostaty®. Taciau, kita vertus, valstybé, kurioje
gerbiamas ir ginamas Zmogaus orumas kaip auksciausia vertybé, ne-
gali ignoruoti paskiro asmens pagrindiniy teisiy, $§iuo atveju tikéjimo
ir sazinés (religijos) laisvés, kuri neatsiejama nuo to paties Zmogaus
orumo. Taigi, Zvelgiant universaliau manytina, kad Konstitucija ne-
numato Zmogaus teisés j gyvenimg sekuliarioje valstybéje arba religi-
niu ir pasaulézitriniu pozitriu ,sterilioje” erdvéje.

4.2. Konstitucijos 43 straipsnio 1 dalies formuluoté, kad ,valstybé pripa-

zjsta tradicines Lietuvoje baznycias bei religines organizacijas®, per

definitionem byloja, jog Lietuvoje pasirinktas konstituciskai koope-

racinio turinio valstybés pasaulietiSkumas, o valstybés ir baznycios
santykiy modelj, kuris jtvirtintas Lietuvos Respublikos Konstitucijo-
je, galima apibudinti kaip abipusj savarankiskumg vienoje koordina-

Ciy sistemoje (taip yra i$sireiSkes Vokietijos Federalinis Konstitucinis

Teismas) arba kaip koordinacinj valstybés ir baznycios bendradar-

biavimg. Tokia i$vada grindziama tuo, kad:

4.2.1. Konstitucinis Teismas suformulavo valstybés ir baznycios
atskirumo, o ne atskyrimo principg. Atskirumo terminas $iuo
atveju reiskia, kad valstybiné ir baznytiné valdzia yra atskiros
(netapacios), kad tarp valstybés ir baznycios, kaip teisés su-
bjekty, yra skirtumas, bet $is terminas yra kur kas ,,$velnesnis®
nei atskyrimo terminas;

4.2.2. Konstitucinis Teismas savo baigiamuosiuose aktuose néra
aiskiai atskleides savokos valstybés pasaulietiskumas turinio.
Konstitucinis Teismas valstybés pasaulietiSkuma apibrézia per
valstybés ir baznycios atskirumo principa, kuris, kaip jau nu-
rodyta, rei$kia paritetinj $iy teisés subjekty sugyvenima. Taigi
lietuviskoji valstybés pasaulietiSkumo turinio interpretacija



4.2.3.

4.2.4.

néra griezta arba laicistiné. Tampa ai$ku, kodél Konstitucinis
Teismas expressis verbis nurodé ne pasaulietinés valstybés, o
tik mokymo ir aukléjimo jstaigy pasaulietiSkumo principa. Be
to, Konstitucijos 43 straipsnio 5 dalyje yra jtvirtinta nuostata,
kad ,,bazny¢iy bei kity religiniy organizacijy buklé valstybéje
nustatoma susitarimu [kursyvas - T. B.] arba jstatymu®

Kad buty i$vengta to paties konstitucinio statuso baznyc¢iy bei
religiniy organizacijy diskriminavimo, konstituciné nuostata
valstybé pripaZjsta ir baZnytine santuokos registracijg savaime
reiskia ir tai, kad valstybé turi pripazinti ne tik valstybés pripa-
zinty bazny¢iy ir religiniy organizacijy santuokos registracija,
bet ir juy kompetentingy institucijy sprendimus (Konstitucijos
43 str. 1, 4 d.) nutraukti baznyting santuokg, ir tai laikyti juri-
diniu pagrindu pradéti civilinj santuokos nutraukimo procesa
teisme;

Konstitucinis Teismas i§ esmés yra konstataves, kad tradiciniy
bazny¢iy bei religiniy organizacijy valstybinis pripaZzinimas de
iure (t. y. valstybinis konstatavimo aktas, kad jos yra tradici-
nés) yra objektyvaus fakto besalyginis konstatavimas (paciai
tradicine laikomai bazny¢iai ar religinei organizacijai atskirai
nereikia jvykdyti jokiy salygu, kad tokj statusa jgytu), nes jis
nepriklauso nuo valstybés valios. Tai ir yra jtvirtinta Konstitu-
cijos 43 straipsnio 1 dalyje ,valstybé pripazjsta tradicines Lie-
tuvoje baznycias bei religines organizacijas®. Sioje nuostatoje
toliau dar minimos salygos (pagal $io straipsnio dalies gramati-
ne struktirg, po kablelio esanti formuluotg, ,,0 kitas...“), kurias
jvykdzius kartu su kitomis ordinarinéje teiséje numatytomis
salygomis, kitos baznycios bei religinés organizacijos gali siekti
valstybés pripazinimo. Taciau jos neturi teisés reikalauti, kad
Seimas, jvykdzius jstatymo nustatytas salygas, baitinai suteikty
valstybés pripazinima. Taigi, jeigu pagal Konstitucija valstybé
besglygiskai pripazjsta vien tradicines Lietuvoje bazny¢ias bei
religines organizacijos, tai ji privalo tokj pripazinima kons-
tatuoti visoms konstitucine tradiciSkumo sampratg Lietuvoje
atitinkanc¢ioms bazny¢ioms bei religinéms organizacijoms be
iSimties ($iuo poziariu jstatyme nurodytas tradiciniy Lietuvoje
baznyc¢iy bei religiniy organizacijy numerus clausus gali buti
kvestionuojamas). Lietuvos konstitucinis reguliavimas tuo ir
i8siskiria i$ kity valstybiy, kad tradiciskumas ne tik jtvirtintas
Konstitucijoje, bet konstituciskai jis kai kurioms baznyc¢ioms
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preziumuojamas, t. y. valstybé pati savo aktu turi tradiciskuma
konstatuoti, o ne bazny¢ios turi jj jrodinéti.

SIULYMAL Siame darbe galéty biti pateikta jvairiy siilymy — nuo bazny-
tiniy mokesc¢iy Lietuvoje jvedimo, kai bazny¢iy nariai savo bazny¢ioms mokéty
mokescius, tuo palengvindami valstybés nasta, o nenorintiems jy mokéti, visada
buty suteikta juridiné galimybé ,,isstoti i§ bazny¢ios®, iki Konstitucijos 43 straips-
nio nuostaty [radikalaus] keitimo. Vis délto $iems sitilymams dar lemta ,,palaukti
eiléje”, o zemiau pateikti kai kurie kiti:

1. Valstybés, kaip visos visuomenés bendrojo gério, paskirtis — uztikrinti vi-
suomenés sauguma, viesaja tvarka, inter alia religine taika (arba religing darng),
t. y. taiky jvairiy religijy ir pasaulézitry asmeny sugyvenima. Su valstybés de-
mokratine konstitucine santvarka yra nesuderinamas bet koks asmeny elgesys,
atvirai nukreiptas pries $ias demokratinés teisinés valstybés vertybes. Manytina,
kad tokiu elgesiu laikytinas ir bet koks viso veido dengimas viesojoje erdvéje, jeigu
tik tai nesusije su jvairiy valstybés jgalioty institucijy vie$ajj sauguma uztikrinan-
¢iy funkcijy atlikimu (pvz., policijos pareiginy, gaisrininky ir kt. dévimos veido
kaukeés jvairiy operacijy metu). Todél nejvardijant jokiy religiniy, lyties, tautybés
ar kt. diskriminaciniy pagrindy, nejvardijant jokiy konkreciy galvos apdangaly
pavadinimy (jais gali bati ir religinis simbolis, isrei$kiantis asmens tikéjima, bet
tai gali bati ir visai nesusij¢ su religija), ne zemesnés galios aktu kaip jstatymas,
apskritai grieztai laikantis visy asmens teisiy ir laisviy ribojimo konstituciniy pa-
grindy, butinas viso veido slépimo vieSojoje erdvéje draudimas, mazy maziausiai
kaip viena i§ priemoniy visuomenés saugumui uztikrinti ($is klausimas tikrai ne-
gali bati laikomas [kol kas] ,,neaktualiu® Lietuvai). Toks draudimas jokiu badu
negaléty buti laikomas konstitucinio asmeny lygybeés (lygiateisiskumo) principo
pazeidimu, kadangi jis savaime nepaneigty ,Zmogaus prigimtinés teisés buti
traktuojamam vienodai su kitais“ konstitucinés garantijos ir atitikty tokj draudi-
ma nustatancio teisés akto ,,paskirtj ir tiksla® Lygiai kaip kriks¢ioniskas kryziaus
simbolis Lietuvoje yra akceptuojamas, taip ir musulmonés vieSojoje erdvéje gali
nesioti galvos apdangalg (ka jos Lietuvoje iki $iol sékmingai ir daro), ta¢iau, kaip
jau minéta, neturéty buti nesiojamas veida visiskai uzdengiantis apdangalas, kad
zmogus dél visuomenés saugumo apskritai baty atpazjstamas.

2. Tokio draudimo galiojimo vieSojoje erdvéje ribos turéty buti griezéiau
iSpleciamos dar keliais aspektais — konstituciniu draudimu ne visg veida dengian-
¢ius galvos apdangalus bei apskritai visus kitus religinius simbolius nesioti valsty-
bés ir savivaldybiy institucijy tarnautojams, pareiginams ir kt. vieSiems asme-
nims bei mokymo ir aukléjimo jstaigy auklétojams, déstytojams, mokytojams,
administracijos bei personalo darbuotojams (todél ir asmens religijos laisvé néra
absoliuciai nevarzoma (Konstitucijos 26 str. 1 d.), nes jos reiskimosi formos turi
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atitikti konstitucines Tautos vertybes ir kity asmeny teises (Konstitucijos 26 str. 4
d.)). Juk Konstitucijos 40 straipsnio 1 dalyje jtvirtinta: ,Valstybinés ir savivaldybiy
mokymo ir aukléjimo jstaigos yra pasaulietinés®, o Konstitucinio Teismo 2000 m.
birzelio 13 d. nutarimo motyvuojamosios dalies I skyriaus 7 punkte formuluo-
jama dar placiau: ,,Konstitucinis valstybés ir baznycios atskirumo principas yra
Lietuvos valstybés, jos institucijy ir jy veiklos pasaulieti$kumo pamatas.”

3. Kitas sialymas yra susijes su Lietuvoje praktikuojamu steigiamy religi-
niy bendruomeniy ir bendrijy registravimu Juridiniy asmeny registre ta pacia
teisine forma, kaip ir juy steigéjo. Lietuvos vyriausiasis administracinis teismas
yra konstataves, kad tradiciniy religiniy bendrijy ar bendruomeniy skailius yra
baznyciy bei religiniy organizacijy autonomijos bei savivaldos reikalas, t. y. seka
i3 jy teisés laisvai tvarkytis pagal savo kanonus ir statutus. Zinoma, religinés ben-
druomenés ir bendrijos, remdamosi jstatymais, tokius strukttrinius padalinius
gali pacios jvardyti ,,pagal savo kanonus, statutus ar kitas normas® Nepaisant to,
problema yra ta, kad nors, pvz., tradiciné bazny¢ia gali savo struktiirinj padali-
nj jvardyti kaip parapijg, taciau valstybés ji bus registruojama tradicinés religinés
bendruomenés ar bendrijos teisine forma. Taigi truksta religinés bendruomenés ar
bendrijos struktirinj padalinj nurodancios teisinés formos. Todél Lietuvoje yra
jregistruotos ne devynios, o kone tukstantis tradiciniy religiniy bendruomeniy
ir bendrijy, nors ordinarinés teisés terminai religinés bendruomenés ir bendrijos
nerei$kia Konstitucijoje nurodyty baznyciy bei religiniy organizacijy struktiriniy
padaliniy, o yra tiesiog tapatinami. Toks $iy struktariniy vienety registravimas
Juridiniy asmeny registre tradiciniy religiniy bendruomeniy ar bendrijy teisine
forma yra ydingas. Bazny¢iy bei religiniy organizacijy strukttiriniai padaliniai tu-
réty bati aiskiai identifikuojami ne tik i$ jy pavadinimo, bet ir i$ teisinés formos, o
jeigu tokiy teisiniy formy triksta jstatymuose, tai tokia numanoma teisiné spraga
turéty buti uzpildyta. Masy jsitikinimu, baznycios bei religinés organizacijos, au-
tentiska konstitucine prasme (atitinkancios konstitucine tradici$kumo samprata
arba tradicinémis nesancios, bet valstybés pripazintos), savo lokalinius struktri-
nius padalinius turéty aiskiai fiksuoti pavadinime, o valstybé taip pat turéty tokj
juridinio asmens teises turintj struktarinj padalinj registruoti tokia teisine forma,
kuri nesutapty su pirminio juridinio asmens teisine forma (kaip buvo parodyta
Sveicarijos pavyzdziu, kur paskiros religiniy bendruomeniy kulto bendruomenés
yra viesieji juridiniai asmenys — baznytinés bendruomenés).
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racinés zemeés vidaus reikaly ministerijoje (Kylis, Vokietija) atliko stazuote.

2006 m. autorius jgijo teisés magistro laipsnj pagal Administracinés teisés
ir proceso programg Mykolo Romerio universitete. Magistro darbg gyné Teisés
filosofijos katedroje i$ teisés filosofijos srities. Sio darbo rasymo tikslais 2005 m.
savarankiskai stazavosi Karlo - Franzenso universitete (Gracas, Austrija).

2007 m. autorius pradéjo doktorantiiros studijas Teisés filosofijos katedroje
Mykolo Romerio universitete, 0 2008 m. pradzioje perkeltas j Konstitucinés teisés
katedra. 2008 m. atliko dviejy ménesiy stazuote Liucernos universitete (Liucer-
na, Sveicarija). Konstitucinés teisés katedroje nuo 2007 m. dirbo asistentu, o nuo
2008 m. dirba lektoriumi.

2006 - 2008 m. autorius taip pat dirbo déstytoju valandininku, o véliau asis-
tentu Kauno technologijos universiteto Socialiniy moksly fakulteto Teisés kate-
droje.

2005 - 2006 m. autorius dirbo teisés konsultantu V3] , Teisinés pagalbos cen-
tre“ prie Mykolo Romerio universiteto. O taip pat kurj laikg Advokato Zenono
Kerucio kontoroje Vilniuje. 2002 - 2003 m. UAB ,, Hronas“ ir UAB ,, Altavis“ tei-
sininku Vilniuje.
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