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Ramuné Guobaité-Kirsliené

THE WORKING TIME:
DEVELOPMENT AND PERSPECTIVES OF THE LEGAL
REGULATION

Summary

The research problem and relevance of the analyzed topic. The
problem of time exists throughout the history of existence of humanity, even
in the initial pre-science and pre-philosophy reflection (thinking). Through
ages, with changing life views and values, the view on the problem of time
has also changed. The essential question however on how to manage time to
employ it for human ideas, has remained relevant to this date. The most
important matter is the perception of time by a (cultural) human being and
the influence of perception of the cultural life.'

A cultural person is a working, creating and realizing himself/herself
through his/her activities. Each action and work® inevitably has a certain
place in time, this resulting in formation of the concept of working time -
time significant for the process of work. Work (creating, producing, etc.) as
meaningful and planned activities creates a meaning for time and human
life. While planning time devoted for work, the basis for creating the
meaning in time for other personal and social life areas is being developed.

A person who works and creates, at least due to his/her understanding of
personal time, always faces the problem of the duration of his/her working
time. It is possible to relatively distinguish a two-folded view on working
time: the understanding of the worker (subjective view) and the view on
working time of the person, society, state and its institutions (objective view).
The subjective view on working time existed throughout all times. It is

Sezemanas, V. Laikas, kultiira ir kiinas. Siy dieny kultiiros uzdaviniams pazinti. Spaudos
fondo leidinys. 1935. 3-7 p.p.

Work — continuous activities, one of the many meanings of work is “work schedule,
schedule of training.” Udo Becker.Simboliy zodynas. Vilnius. 1995, Verlag Herder,
Freiburg im Breisgau, 1992.Translation to Lithuanian, UAB ,,Vaga®“, 1995.ISBN 5-415-
00433-5).48 p.



important for a working person to know the influence of the work on his/her
health, material (the material expression of working time value - work pay,
social guarantees) and spiritual welfare, how much time is left for resting,
other areas of personal and social life (sleep, family, free time). This
subjective view on working time was analyzed by the philosopher M.
Heidegger.> The objective view on working time, its planning and rationing
has developed later, because for a long time the law did not concern working
time, more precisely — the law allowed the contract parties to agree freely
regarding all work conditions, including working time, but this freedom of
contract of the parties was only formal. The state became concerned with the
issue of working time, when disagreements regarding duration of working
time has become the reason of social tension within the society. Eventually it
was recognized that a working person cannot protect himself/herself from
excessive physical and mental tiredness, thus he/she has to be protected by
the state, and at the same time the state has to provide conditions for
necessary rest and free time. Such a humanistic approach first of all arose in
separate states of Western Europe, which adopted the first laws, and then this
approach was accepted in the international legal regulation on work hours.
Although in the beginning of XX century, with the creation of the
International Labour Organization, it was agreed regarding fundamental
standards of working time, the national legal systems of the states however
still show essential differences in interpretation of the contents of the
employee’s right to a reasonable limitation of working time and related
issues. Works of legal science discuss what should be the time periods of
working time, and how should the reasonable duration of working time be
perceived, what should the right to part-time work entail, and whether it is
sufficient to determine the minimal rest time instead of limiting working
time, also whether an employee himself should be free to choose working
time duration and other issues. Even in the states of the European Union the
statistical duration of working time varies greatly. In Holland, where women
especially tend to be part-time workers, the average annual working time
duration is less than 1400 hours, and in Greece, where health sector features

3 Ricci, G. Tempi di lavoro e tempi sociali. Profili di regolazione giuridica nel diritto interno

e dell’UE. Giuffre editore.2005. 3 p.p.



very long work hours, this duration is over 2100 hours.* Despite the said
differences of statistical duration of working time in the Member states of the
European Union and the recognized problem of non-recorded working time,
the newest documents of the European Commission stress that the work
hours of Europeans are 10 percent shorter than the hours of workers in the
United States of America or Japan, and the Commission even expressed its
doubts regarding the reasonability of limiting working time duration,
claiming at the same time that Europe should resort to actions.

The reports of the International Labour Organization of 1967 and 1984
on implementation of working time standards stressed that the tendency of
shortening working time can be noticed in the states, but in the report of
2005 it is already claimed that many states pay much attention to scheduling
of working time and even for the promotion of prolonged working time, for
liberalization of legal regulation on working time.® There are ongoing
essentially unilateral discussions in the European Union and in the
International Labour Organization whether there is a need to change
international working time standards in order to make them in compliance
with the current more flexible national law and practice. We consider that
these global tendencies in a long run will have a real influence on the model
of legal regulation on working time chosen in Lithuania, which often is called

“inflexible” and “strict.””

Study to support an Impact Assessment on further action at European level regarding
Directive 2003/88/EC and the evolution of working time organization Final report
(Deloitte) 21 December 2010.

Communication from the Commission. Europe 2020. A Strategy for smart, sustainable and
inclusive  growth. COM(2010) 2020 final. 3.3.2010. Brussels. Accessed:
<http://webcache.googleusercontent.com/search?q=cache:fLozBWPFUucl:http://eur-
lex.europa.eu/Notice.do%3Fmode%3Ddbl&hl=1t&gbv=2&prmd=ivns&strip=1> 1l
Communication from the Commission to the European Parliament, the Council, the
European Economic and social committee and the committee of the regions Reviewing the
Working Time Directive (Second-phase consultation of the social partners at European
level under Article 154 TFEU). COM/2010/0801 final. Accessed: <http://eur-
lex.europa.eu/ LexUriServ/LexUriServ.do?uri=COM:2010:080 1 :FIN:EN:HTML>.
Liberalize — from word ,liberalism* (lot. /iberalis — free): political stream that requires
limiting the state‘s role to the minimum [the freedom of capitalist managing]. Tarptautiniy
zodziy zodynas [Dictionary of International words]. Ketvirtasis pataisytasis leidimas.
Vaitkeviéiiité, V. Vilnius. Leidykla ,,Zodynas*. 2007. 644 p.

J. Usonis, Pasitilymai darbo ir poilsio reglamentavimui tobulinti Lietuvoje [ Suggestions
for development of regulation on work and rest in Lithuania]. T. Davulis, D. Petrylaité.
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The research object. The research object of this work is the development
and perspectives of the legal regulation on working time, the main features of
the legal regulation at different stages and practical implementation
problems, as well as the perspectives of the legal regulation on working time.
In order to reveal the immanent concept of working time, the dissertation
includes analysis of philosophical, sociological, theological, economic and
medical theories and legal doctrine. The research purpose is from a
comparative and historical angle to analyze the main problem issues in
theory and practice and perspectives of the legal regulation, to submit
possible directions and specific de lege ferenda suggestions, the
implementation of which would facilitate more effective legal regulation on
working time, the protection of interests of workers, employers, and society
in Lithuania.

The scientific relevance and practical significance. For the first time in
Lithuania the work thoroughly analyzes (from a historic point of view) the
purposes and main features of the legal regulation on working time, as well
as the contents of the social right of a worker to a reasonable limitation of
working time duration. The formation, entrenchment and spreading of this
right is assessed as essential for the purposes of the topic of this dissertation.

The dissertation relies on works of these scientists of Lithuanian and
foreign countries, for the analysis of different aspects of legal regulation on
working time: T. Bagdanskis, C. Barnard, P. Berman, R. Blanpain, I. Ichino,
P. Cane, A. Dambrauskas, ]. Edelman, T. Davulis, B. Hepple, G. S.
Katrougalos, 1. Kiseliov, K. Kolanczyk, K. Kolanczyk, P. Koverovas, P. Leonas,

Darbo rinka XII amziuje: Lankstumo ir saugumo paieskos [Labour market in XII century].
Tarptautinés mokslinés konferencijos 2011 m. geguzés 12-14 d. straispniy rinkinys
[International scientific conference of 12-14 May, 2011, published papers]. Vilniaus
universiteto Teisés fakultetas. Lietuvos darbo teisés ir socialinés apsaugos draugija.
Lietuvos Respublikos teisingumo ministerija. 2011. 356 p. // Blaziené, 1., Davulis, T.,
Gruzevskis, B. Darbo ir socialiniy tyrimy institutas ,,Darbo laiko reglamentavimas kai
kuriose ES Salyse bei Lietuvos socialiniy partneriy nuomoné dél lankstesnio darbo laiko
reglamentavimo“[Regulation of working time in certain EU Member states and the opinion
of Lithuania’s social partners on more flexible regulation on working time]. Socialiniy
partneriy poziiiris j lankstesnj darbo laiko reglamentavimg Lietuvoje bei rekomendacijos
del lankstesnio darbo laiko reglamentavimo galimybiy Lietuvoje [The view of social
partners on more flexible regulation on working time in Lithuania and recommendation on
more flexible regulation on working time in Lithuania]. II dalis. Vilnius, 2007. 136 p.



M. Maksimaitis, 1. NekroSius, V. Nekrasas, Ch. Parson, D. Petrylaité, D.
Ricardo, E. Szyszczak, V. Tiazkijus, ]. Usonis, A. Vaisvila, V. Vélyvis, A.
Vileita, H. Vorgrimler, R. Zimmerman, J. Zilys and others.

St. Hardy, who analyzed the institute of working time under the law of
Great Britain, considers humanization of work as the main principle of
Working time directive. M. Tushnet® provides an opinion that the institute of
employee representation limits more flexible agreements regarding working
time. B. Bercusson analyzes the negative effect of prolonged working time,
stressing at the same time that currently the Great Britain features the
longest average working time per week in the European Union. In his
opinion, it is a unique example in Europe, where working time is not
regulated at all, or only superficially regulated, and that it may result in
unification of the rest of the European Union Member states on this issue.’ B.
Burket, E. Potter, M. Jeffery, N. Valticos and G. Von Potobsky stress the
influence of laws, modern working time models, collective negotiations
practice on changes in XX century of working time duration and
organization. Works of G. Scelle helped revealing the reasons for non-
ratification of the main conventions of the International Labour
Organization on working time. F. Renna, S Averett, ]. Fraisen, ]. Hunt, ]J.
Kimmel, K. S. Conway, P. Krishanan, R. Perlman investigate the peculiarities
of working time duration in labour relations where a situation of plurality
arises. Works of E. A. Lukaseva, I. Macernyté-Panomarioviené, K. Skirmaitis,
D. Zalimas facilitated distinguishing the development and perspectives of the
international legal regulation on working time.

This research also relies on the works of representatives of economics,
philosophy, and sociology sciences in order to reveal the main features and
perspectives of the legal regulation on working time: works of Aristotle, E.
Durkheim, M. Heidegger, A. Guogis, B. GruZevskis, Lindbeck, K. Marx (theory
of economic violence), A. Smith, B. Steger, E. P. Thompson. Sewyn, Richard
A. Posner, ]. Sparck. Theodore W. Schultz point at the growing importance of
the person’s time value, and stress that health of each person has a certain

Peter Cane. Mark Tushnet. The Oxford Handbook of Legal Studies. 2003. 563-593 p.p.
Bercusson, Brian. Working time in Britain (Part 1). London, Institute of Employment
Rights. 1994.



economic value. F. W. Taylor stresses the importance of standard working
time. The analysis presented by this scientist showed that the work
productivity is highest if the worker rests for half of the day, and also the
importance of the precise accounting of working time.

We consider that the research results should be interesting for scientists,
PhD. students and students who analyze the development of working time
and other institutes of labour law, the legal regulation problems in theory
and practice. The undertaken research will help to perceive the reasons for
adopting the legal regulation on working time, its main features and
purposes, to identify the relation of imperative (mandatory) and
discretionary legal regulation methods in order to ensure adequate
international and constitutional right of a worker to a reasonable limitation
of working time. The presented conclusions and suggestions should be
valuable for politicians, legislators, and social partners to develop the legal
regulation on working time under the Lithuanian law, and to solve the
problems identified in the dissertation.

The dissertation research results should be useful while preparing
scientific works, leading lectures, and seminars for students. Formulated
suggestions regarding development of legal acts should encourage scientific
discussions on problem issues related to regulation on working time in
Lithuania.

Research methodology. In order to analyze the development and
problems of legal regulation on working time, as well as the theoretic and
legal concept of working time and legal methods for limitation of working
time duration, various methods of scientific cognition have been used: logic
analysis, systemic analysis, teleological, descriptive, comparative, historic,
linguistic, document analysis, empiric, and etc. With the view of consistent
and thorough research results, these methods have been harmonized.

Research structure. The dissertation is comprised from the
introduction, four parts, conclusions and suggestions formulated on the
basis of the research (de lege ferenda), bibliography, annexe, and the list of
scientific papers published by the author on the issue of the dissertation.

The first part of the work “Main features of development of the legal
regulation on working time” comprises of four chapters. This part of the



dissertation approaches the legal regulation on working time from the
perspective of history of law, in order to distinguish the main stages of
development and their inherent features.

The first chapter “Presumptions of the legal regulation on working time
in the early stage of development of law“ discusses the concept of time in
the Hammurabi code (1792-1750 BC") in the Kingdom of Babylon, where
time was seen as a measurement that has the effect on the amount of
remuneration for work. The concept of working time is used to discuss the
questions on farm workers and workers, and crafters working for natural
exchange. Moreover, this chapter discusses the beginnings of legal regulation
on working time in the ancient Roman law and working time as a
measurement for work remuneration under Transylvanian law. At the same
time, it analyzes more thoroughly the legal regulation on working time in
separate states from XIV to the beginning of XX century. The Statute of
Labourers, adopted in 1349", provided for a reasonable duration of a
working day already.

The second chapter “Theories that had an effect on the further
development of legal regulation on working time“ analyze philosophic,
economic, political, theological, medicinal and other theories that had an
effect for the formation and development of legal regulation on working
time, the contents of this legal regulation and its main features. The analyzed
theories are distinguished into two groups: 1. Working time regulation
(humanistic or job-sharing, insiders-outsiders, social justice and social legal
state, the complexity of legal regulation on working time, and others) and 2.
De-regulation of working time (theological, liberalist, neo-liberalist, global
labour law, modern labour law, and others). The chapter analyzes various
methods that dominated throughout the periods of history (mandatory-
statutory, discretionary-collective and discretionary-individual) and the
inter-relation of these methods, as well as other main features of the legal
regulation.

The period of ruling of Hammurabi, the sixth ruler of Mesopotamia. The Code of
Hammurabi provides that the goal of the legal norms is to ensure that that the strong might
not injure the weak and to create a solid basis for justice and solving of the disputes. //
Leonas P. Teisés filosofijos istorija [History of philosophy of law]. Vilnius, 1995.

"' 23rd year of rule of Edward III.



The third chapter “The international presumptions of legal regulation
on working time“ reviews the economic, social and political reasons for
wide-scope legal regulation, that resulted in the establishment of the main
working time standards in the International Labour Organization law.
Moreover, it focuses on ‘other organizations’ effect on this legal regulation
perspectives: International Monetary Fund and World Bank, which stress the
new purposes in this field. While naming the perspectives, it is considered
that the legal regulation on working time and working time politics must
include these five areas: promotion of safety and health, facilitating workers
family and other social obligations, gender equality and equal opportunities,
promotion of productivity while at the same time enabling workers to choose
and have an effect on their working time duration. We consider that these
tendencies predetermine the adequate purposes of the legal regulation on
working time under the modern labour law and in essence reflect the
requirements for the effective legal regulation on working time that emerged
as a result of the development of this legal regulation. At the same time, the
author evaluates the current domineering tendency of working time flexibility
individualization, where agreement of individual labour contract parties may
provide for non-application of statutory requirements. We consider that the
development of theories discussed in the chapter illustrates partly closed
cycle of legal regulation on working time that reflects these stages: 1. The
period of de-regulation, which was dominant during the early stage of
development of law. 2. The period that replaced the previous one in the law
of foreign countries and international law. 3. The ,modernised” labour law
that features the development and domination of a new purpose - to replace
the model of working time regulation by the model of de-regulation. This
tendency is predetermined by the variety of permitted exceptions under
individual agreements of workers and employers, and promotion of
application of such exceptions.

The forth chapter “The presumptions of the legal regulation on working
time under the European Union law" focuses on presumptions that resulted
in emergence of the social right of workers to reasonable limitation of
working time, the interrelation of this right with other constitutional human
rights. While discussing this “young® right, two main stages of legal

10



regulation on working time are distinguished: 1. The period before adoption
of the main European Union working time directives, and 2. The period after
the adoption of the minimal standards, compulsory to the European Union
Member states in this area. At the level of the European Community, first
attempts to provide a regulation on working time came in soft law legal acts:
these standards were developed with adopting the European Social Charter
(1960), the Recommendation of the Council on the 40-hour maximum
working week and 4 weeks paid holiday (1975), the Resolution on reduction
of working time for the purposes of employment (1979). The last resolution,
according to E. Szyszczak, was not only aimed at limitation of working time
duration, it also reflected the purpose of the Community to promote
flexibility in work relations.”? In 1978, the European Union time-sharing
policies”” named as a purpose the distribution of all work amount in
economics in such a way as to encourage the possibilities of all willing persons

to work.”'

In our opinion, C. Barnard was correct to claim that these legal
acts had more of a historic value and did not make a significant contribution
to the legal regulation on working time under European Community law."
However, even with the adoption of working time directives, many issues
related to workers‘ right to reasonable limitation of working time remain
unsolved (e.g. the concept of working time, its duration, and etc.). These
issues are analyzed in other parts of the dissertation. At the same time the
author discusses whether it is more reasonable to connect the limitation on
working time duration with the limitation of the constitutional right to work,
or better, with detalization of the contents of the right to work. The legal
doctrine upholds the last view, according to which the reasonable and
adequately limited working time is considered as one of the conditions of

Szyszczak, E. Partial Unemployment (Cassell, London, 1992), 6 p. Szyszczak, E. ES
Labour Law. Pearson Education Limited. 2000. 142 p.

The purpose of the politics of work distribution is to promote employment through
reorganization of working time. Usually employers are encouraged to employ more
workers and reduce the number of hours per one worker. It often used to be done through
establishing more flexible limitations of the duration of work week, providing increased
remuneration for over-time work. These measures encouraged employers to hire more
workers.

International Labour Organization. Working time: issues and recent tendencies.
International Labour Review, Gerhard Bosch. Vol. 138 (1999), No. 2, p. 130.

'S Barnard C. EC Employment Law: Oxford University Press, 2000, 402 p.
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work. However, we consider that evaluation of the inter-relation of the
working time limitation and the right to work still remains relevant,
especially in cases where the worker chooses to work for more than one
employer. In this respect, the dissertation evaluates whether limitation of
working time duration should not be understood as the limitation of the
right to work.

The second part of the dissertation “The concept of working time"
comprises of three chapters. The first chapter “Multiple meanings of the
concept of working time” distinguishes two essential purposes of legal
regulation on working time: 1. Protection of rights of hired worker (the
purpose of legal regulation on working time in a narrow sense) and 2.
Ensuring the “public welfare” (purpose of legal regulation on working time
in a wide sense) ', it focuses on the variety of concepts of working time. This
chapter concentrates mainly on the concept of working time, as the element
determining in a more detailed way the notion of subordination of subjects of
employment legal relations. The opinion is submitted that all three features of
employment legal relations, distinguished under the legal doctrine, are
directly related with this concept: 1. Time, during which the worker performs
the work functions agreed upon, is the working time. 2. Only during the
working time the worker must subordinate to the said authority of the owner
(being at his disposal); 3. Only the time of work, and not the time of rest
results in remuneration. It is stressed that upon the definition of the concept
of working time depends not only the remuneration of workers, but also: 1.
Other rights, guarantees and duties of the worker. 2. Employer’s rights and
duties. 3. The actual duration of working time itself.

The second chapter “The main features of working time and related
periods” distinguished two concepts of working time (hours): 1. The concept
of working time based on the feature of being under the authority of the
employer (the International Labour Organization law concept), and 2. The
concept of working time based on the feature of performing employer’s
instructions (the European Union law concept). The chapter analyzes

' Lietuviy enciklopedija. [Lithuanian encyclopedia] Ketvirtasis tomas. [Volume IV]

Chronografas - Dievaitis. Lietuviy enciklopedijos leidykla. Printed in USA. 1954. 20-321
p.
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whether these concepts contain some essential differences which may result
in unequal duration of the actual working time. At the same time it focuses
on the so-called intermediary concepts between work and rest time and the
criteria named under the European Court of Justice practice according to
which the work, rest time and other periods of time can be distinguished.
This chapter also discusses the main features of the actual working time,
effective working time, duty time and intermediary concepts between work
and rest times. The dissertation upholds the position that working time
should include not only the actual working time, but also other periods of
being under the authority of the employer, including those that the worker
spends outside of the employer’s premises (e.g. at home, on the road, and
etc.). The work evaluates the systems of working time equivalence and
effectiveness, which consider that only part of the time under the employer’s
authorization may be seen as working time, as inadequate. Case practice of
the Lithuanian courts is also discussed. It may be claimed that it narrows
down the concept of working time and additional working time features are
established, in comparison with the features under the Labour Code of the
Republic of Lithuania: the activeness and effectiveness of working time. The
dissertation upholds the opinion that if the working time concept is too
narrow, it provides the possibilities to come back to the model of de-
regulation of working time, which was essentially dominant during the early
period, discussed in the thesis.

The third chapter “Working time under national law of states” focuses
on the main features of working time concepts under the law and case
practice of foreign countries and Lithuania. It also analyzes the requirements
of international and foreign countries, the European Union laws and
evaluates the most adequate sources of law for the regulation of working time
concept: 1. Laws, 2. Statutory provisions of collective agreements, or 3.
Labour contracts and individual agreements of the worker and the employer.
After the analysis of foreign countries® laws and practice, and constitutional
provisions of Lithuania, the author concludes that the method chosen by the
Lithuanian legislator (based on the mandatory legal regulation method) is
adequate.

13



The third part of the work “The limitation of the working time
duration” pays the most attention to the discussion on the contents of the
worker’s right to reasonable limitation of the working time duration. It also
aims at comparison of particularities of various legal systems (International
Labour Organization, European Union, foreign countries). The author
identifies the methods for determination of working time duration (by law,
regulatory post-legislative legal acts, collective agreements and other
agreements of social partners, individual labour contracts). This part
analyzes in greater detail the concepts that define the duration of working
time: standard (normal, usual), average, maximum, shorter, part-time,
exceptional working time.

The first chapter “The regulation of working time under the
International Labour Organization law” discusses the development and
reasons of limitation of working time duration under the International
Labour Organization law. The author analyzes the significance of the
principle of 40 hours work week and the inter-relation of this principle with
more specific international work standards on limitations of working time
duration: the regulation on duration of 48 hours week and 8 hours work
week, over-time and exceptional working time.

The second chapter “The limitation of working time duration as the
right of the worker” analyzes the contents of this right under the European
Union law and discusses whether this right includes the limitation of work
day duration, and what is the limit for starting to calculate over-time, how
the worker’s social right is harmonized with the worker’s duty to work longer
if the employer so instructs, and which limitations of this right’s
implementation under the national laws have been as inadequate by the
European Court of Justice (transfer to another work, and etc.)

The third chapter “The limitation of working time duration under
other international documents” focuses on limitation of working time
duration under the International Covenant on Economic, Social and
Cultural rights and the European Social Charter and its practice, at the same
time distinguishing additional requirements for limitation of working time
duration under the said documents.

14



The forth chapter “The working time duration under national legal
systems” discusses these types of working time duration: 1. Standard and 2.
Overtime. Most attention is paid to the concept of standard working time
(normal, basic). The standard working time is defined as the number of work
hours, which, if exceeded, means that the worker is working overtime, and, if
under-scored, means that worker is working part-time. According to the
functions and essence of standard working time, and adequately considering
the working time duration, these types of the discussed working time can be
distinguished: 1. Standard normal working time; 2. Standard shortened
working time, and 3. Standard longer working time. According to the type of
defining the working time duration, these legal regulation models of
standard normal working time can be distinguished: 1. Only the working
time duration of a week is established. 2. One day’s working time duration is
established. 3. Both the day’s and the week’s working time duration is
established. 4. Only the average week’s (sometimes also average day’s)
working time duration is established. The main features of the legal
regulation of overtime under the national laws of Lithuania and foreign
countries is analysed: the concept of overtime, its types, duration, and other
essential requirements for legal regulation on overtime work.

The forth part of the work “The legal regulation on non-standard
working time” analyzes certain types of non-standard working time: 1.
Exceptional working time (called “opt-out); 2. Work under two or more
labour contracts (plurality of labour relations) and 3. Part-time work. The
relevant legal problem is whether the duration of working time (both shorter
and longer, in cases of overtime and opt-out), a choice of flexible working
time, or refraining from adequate offer of the employer can be a lawful
reason for dismissal, or another basis for discrimination. The chapter
discusses in how much detail the legislator should statutory regulate the said
agreements regarding working time, at the same time providing sufficient
legal presumptions for implementation of the worker’s right to reasonable
limitation of working time. It is a sufficiently complex issue whether the
worker should comply with the work procedure established by the employer
(although it is brought into line with workers), at the same time is free to
choose the duration of working time, and comfortably schedule it. Another

15



relevant problem is how, and how much should the legislator regulate on the
discussed issues, in order to ensure the adequate balance of interests of both
parties to the labour contract - the worker and the employer. From this point
of view, it is relevant how detailed should be the regulation (under
mandatory legal regulation method) on non-standard working time and how
these agreements can be implemented under the individual discretionary
legal regulation method, i.e. under the free agreement between the worker
and the employer.

The first chapter “Exceptional regulation of working time” focuses on
the concept of “opt-out” from the position that this exception should be
identified with the withdrawal of the worker’s right to reasonable limitation
of working time duration. It also analyzes the requirements for application of
this exception, set under the European Union and foreign states’ laws and the
perspectives and significance of this exceptional regulation of working time
for the future labour law.

The second chapter “The legal regulation on working time in cases of
plurality of labour relations” relies on two different models — the European
Union and the International Labour Organization - to analyze the problem
of the limitation of working time duration in cases of plurality of labour
relations. A question is raised on how effective is the limitation of working
time duration (under the statutory mandatory legal regulation method) in
the discussed cases, with the view of implementation with two constitutional
rights of the worker: the right to work and the right to adequate and safe
work conditions. It is evaluated whether the legislator should limit the
working time duration, when the worker chooses to work at more than one
employer. At the same time the author analyzes whether in cases where the
working time duration is exceeded in cases of plurality of labour relations,
the situation is adequate to the discussed withdrawal of the worker’s right to
reasonable limitation of working time duration (opt-out).

The third chapter “The legal regulation on part-time work” analyzes the
presumptions of legal regulation on part-time under the International
Labour Organization and European Union law. It aims at providing a more
thorough analysis of the features of agreements on part-time work and
defining the understanding of part-time work, identifying the peculiarities of
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legal regulation that ensures the most effective implementation of such
agreements in practice. The analysis on whether part-time work is the right
of the worker or the employer also brings out the question on whether
implementation of this right in the context of constitutional, international
and the European Union law can be equated with the free will of labour
contract’s parties, not statutory limited by the legislator. The issue is raised
whether the “absolute” freedom of the contract parties’ to agree upon part-
time work duration and the procedures on implementation of this right, and
the workers’ rights in this context are in compliance with the international
and constitutional legal requirements, and the essence of the mixed legal
regulation (peculiar to the labour law). It also analyzes whether the choice of
the discretionary legal regulation method can adequately ensure one of the
main functions of the labour law - to protect the interests of the weaker party
to labour relations (in this case, the part-time worker).

The analysis of the concept of part-time work leads to distinguishing the
peculiarity of the agreement on part-time work (the most important - its
exceptionally individual nature), the inter-relation of partial unemployment
and part-time work is analyzed, and whether the international law provides
the possibility for the employer (not only the worker) to initiate an
agreement on part-time work. At the same time, while analyzing part-time
work forms (part-day work, part-week work, summary recording of part-
time work), the author stressing that the worker and employer are provided
with possibilities to agree upon shortening of working time and also upon
extending part-time work. Moreover, part-time work duration is analyzed,
with an observation that the law does not provide for limitations of the
minimal duration of part-time work.

To summarize the research, these main conclusions are formulated:

1. After the analysis of the development of legal regulation on working
time, 3 stages can be distinguished:

1.1. Pre-industrial stage. The question of legal regulation on working
time was important not only after emergence of labour law, as a separate
branch of law, but also during earlier stages of development of law (ancient
Rome, Babylon law). However, it is true that the nature and purpose of such
legal regulation varied. The legislator only treated working time as important
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measurement of remuneration for performed work. In modern law this
aspect of legal regulation on working time, although modified, is still
relevant. However, with time other purposes of legal regulation on working
time have been put forward (workers safety), which have a direct effect on
the contents of the right and guarantees of workers. The dissertation also
does not deny the dominant idea in the labour law doctrine of Lithuania that
the beginning of legal regulation on working time relates with XIX-XX
centuries.

1.2. Industrial stage. The laissez-faire doctrine (which stressed non-
interference of the state into legal regulation on labour relations) was
gradually replaced by statutory enactments of separate legislators in Western
Europe which established working time duration. When the regulation on
working time was enacted, the legislators adopted mandatory provisions on
limitations of the contract freedom of the worker and the employer. Through
legal regulation on working time, the distinguishing features of the method
of work legal regulation method have emerged, featuring harmonization
(balancing) of the mandatory and discretionary legal regulation methods:
law establishes limits and therefore enables parties of employment
relationship to negotiate. It is significant that at this stage we can already
distinguish the legal concept of working hours which is significant for
defining the working time duration. It is also featured under the modern
legal regulation on working time.

1.3. The modern stage. The perspectives of legal regulation on working
time under the modernized labour law are mostly influenced by the changed
relation between work and other areas of social life. The most relevant
purpose in the area of legal regulation on working time is related with the
need to ensure safety and at the same time, security in legal labour relations.
Haven summarized the tendencies we consider that the latter purpose can be
reflected under the Lithuanian law at least through these main purposes: a.
Decreasing the imperative of the legislator and promotion of individual
agreements of workers and employer on working time (the concept and
duration, individual and flexible working time regime, including part-time
work); b. Withdrawal from limitation of the duration of daily working time;
c. Providing not for exceptional, but standard summary recording of
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working time and at the same time, not the maximum allowed, but average
maximum duration of working time; d. by agreement of labour contract
parties, it is permitted to apply a period up to 12 months for calculation of
average working time of the worker.

2. In order to ensure the balance between business requirements and
workers‘ needs, the modern law distinguishes these main purposes for legal
regulation on working time: a. Protective (related to the need to ensure the
safety and security of workers). b. Facilitating better coinciding of workers’
professional (work) activities, and family or other social obligations, c.
Gender equality (and equal opportunities); d. promotion of productiveness,
e. Increasing individual influence of the worker and his/her possibilities to
agree on working hours. The purpose of the legal regulation on working time
should not be narrowed down to only the interests of workers and
employers. We consider that this area of legal regulation should have the
purpose to ensure the society interest in the wider sense (to contribute to
improving public health, and solving unemployment problems). In our
opinion, these purposes in essence are reflected in the requirements for
effective legal regulation on working time, formulated as the result of the
discussed development of legal regulation.

3. The changed nature of work in post-industrial society and the
modernized labour market resulted in differentiation of the concept of
working time according to features of activeness, effectiveness and intensity
under the laws and court practices of many states. The said features that are
attributed to the concept of working time can also be found under the
international law and practice. However, this approach to the concept of
working time is neither adequate nor reasonable, because it provides a basis
for gradual renunciation of one of the features that result in exclusivity of
labour relations, where the worker and the employer agree upon work as
continuous activity and not the result. Meanwhile, the said features of
working time move the concept of working time itself closer to the result of
work. Le., in this case the object of labour legal relations is identified more to
the result of work, rather than to continuous activities of the worker,
remaining under the authority of the employer. On the one hand,
distinguishing the said working time features provide for the bases for the
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employer to organize work procedure in a more flexible and cheaper way,
but at the same time, for the worker it means more legal uncertainty, because
even during non-active, non-effective and not so intensive working time, the
worker remains under the authority of the employer, and thus is not free to
plan his personal or social life (which is related to periods when the worker is
not under the authority, or at the disposal, of the employer). Moreover, it is
important that the legal doctrine discusses only whether working time due to
the said features should include its smaller part, but we have not found any

» «:

intensive,

» «

scientific discussion on whether more “effective, active” actual
working time could be recorded by increasing it.

4. The legal definition of the concept of working time pre-determines the
mutual rights and duties of the labour contract parties, the degree of
counter-balance of the rights and duties, and determines whether the
adequate legal relation reflects the unity of rights and duties. Therefore, the
legal concept of working time has to be clear and unambiguous, and should
not leave any space for a subjective understanding of this time which would
provide priority to the economic interest of employers. The history of law
shows that such priority of the employer’s interests usually results in lower
protection of interests of the worker, as the weaker party of the labour
relations. However, we consider that the working time features (such as
effectiveness, activeness and intensity, could have an influence on
differentiation of sizes of work remuneration, rather than recording of
working time duration.

5. The international, European Union and foreign countries law
distinguish two legal regulation methods on standard working time duration.
The first model features the limitation of working time duration, through
connecting this limitation with establishing the absolute maximum duration
through a certain calendar duration (usually, a day, 24 hours, or a week). In
the second case, only the average maximum working time duration is
limited, at the same time providing the right for the labour contract parties
to work on a temporary basis without compliance to the norms on
uninterrupted rest periods (for instance, 11 hours of uninterrupted day rest).
Moreover, there is a new tendency under international law to establish only
the uninterrupted rest time, while withdrawing from limitation of the

20



duration of working time. This diversity of standard working time duration
in the light of intensified globalization determines the reformation of
national legal systems in order to ensure competitive interests of the states
through working time, to provide more favourable conditions for businesses
and investors. Therefore, the reformation of working time includes a choice
of more flexible standard working time models, at the same time aiming at
the “modern” purposes of the labour law and legal regulation on working
time. Thus the limitation of work day’s duration has lost its relevance. For
instance, there is a provision under the Lithuanian law up to this date which
allows the workers of certain categories to work for up to 24 hours per day,
without considering it as overwork, even if it does contradict to the
requirement and practice of European social charter (revised).

6. The tendency to establish more flexible standard working time at the
same time does not deny the emergence and domination of the
presumptions of the legal regulation on working time. An increasing number
of the European Union Member States use the exception provided for under
the Directive 2003/88/EC that allows the worker to withdraw from his/her
social right to a reasonable limitation of working time duration under the
European Union law, and work longer than averagely 48 hours per week. The
current tendencies result in overtime becoming part of usual/standard
working time, rather than exceptional. Moreover, the legal regulation on
working time starts to employ the discretionary-individual legal regulation
method, and not mandatory or discretionary-collective method. Under these
circumstances, the effect of the legal regulation on working time on the
regulation of labour market (creation of jobs and etc.) is minimized.

7. The Lithuanian situation in the field of legal regulation on working
time is unique. First, we are one of the few European Union Member States
that have obliged themselves to comply with the most of the fundamental
working time standards approved by the International Labour Organization
(International Labour Organization). For instance, the Convention No 47 of
the International Labour Organization “Concerning the reduction of hours
of work to forty a week” (1937) has been ratified only by three European
Union Member states: Finland, Sweden and Lithuania. Therefore, only three
states out of 27 at the moment uphold the principle of 40 hours work week,
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meanwhile under the European Union law, while recognizing the employee’s
right to reasonable limitation of working time duration, the reasonability of
working time duration is related with the maximum average 48 hours of
working time per week. We consider that the fact that Lithuania, as a
Member state of the European Union, has these obligations for the
International Labour Organization, results in certain peculiarities of legal
regulation at the level of the national law. The second reason for uniqueness
of Lithuania is that on the contrary from situation in Finland and Sweden,
social partnership, collective negotiations, or contract practice are not
developed in Lithuania, and the legislator rather thoroughly regulates the
concept of working time and issues related to the duration of working time.
At the same time, the domination of the mandatory legal regulation in this
area is determined by Article 49 (2) of the Constitution, which directly
obliges precisely the legislator to define the duration of working time. The
said provisions of the Constitution of the Republic of Lithuania at the same
time grant the power only to regulatory legal provisions (laws, regulatory
provisions of collective agreements), and does not provide that agreements of
the employer and the employee may define the duration of working time.

8. Considering the tendencies of legal regulation on working time,
evaluated in the dissertation, and in order to further restrict the application
of overtime and exceptional working time, we offer to employ the mandatory
legal regulation method and regulate by law at least these questions: a. to
provide average maximum allowed duration of working time week and
maximum duration of working time in any week; b. to differentiate the said
maximum weekly working time depending on the duration of summary
working time recording chosen by labour contract's parties — the longer it is
the shorter working time is; c. to establish an average maximum duration of
a work day, and the maximum duration of each work day, where longer than
the week's working time recording applies; d. allow temporary non-
application of the uninterrupted daily rest time, at the same time providing
the duty to provide it no later than in 72 hours (as offered by the EC). On the
one hand, such duration of working time would ensure safety and health of
workers, and encourage flexible agreements on working time (opt-out,
overtime, summary working time recording, and etc.). On the other hand,
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such provisions would help to seek additional flexibility by using the
provision on uninterrupted everyday rest time and the European Union
directive's provision that allows deviation.

9. After the analysis of the main features of legal regulation on part-time,
it can be seen that the implementation of the said right only in relation to
decreasing the working time does not comply with the concept of part-time
work, developed under the modern labour law. The understanding of part-
time work relates to the diversity of forms of organizing working time, and
includes the right of labour contract parties to agree on part-day, part-week,
dividing working time, summary part-time recording, and even mixed part-
time organizing model, which involves agreements both on shortening of a
work day and a work week. The right to conclude agreements on art time
work can be implemented only through voluntary individual negotiations
and agreements of the worker and employer, and not by collective
negotiations and agreements. It is important that the right to initiate these
agreements is recognized as the right of both the worker and the employer.
International law does not limit the reasons for agreeing on part-time work,
its term of validity, or the minimal duration of part-time work. The labour
contract’s parties are granted the freedom to independently negotiation and
agree upon these conditions. Although the Constitutional Court in 2001 in
principle upheld the diversity of forms of organizing part-time work, and the
importance of harmonization of the discretionary and mandatory legal
regulation methods, while regulating part-time work, in certain cases the
Lithuanian law still features the mandatory legal regulation method.
Therefore, the concept and the features of part-time work under the
Lithuanian law do not always correspond with the international law and
practice:

9.1. Establishing of part-time work at the request of the worker is
evaluated critically from the point of view of law. Such provisions infringe
the principle of voluntary agreement on part-time work, which can only be
based on party autonomy. This type of part-time work under the Lithuanian
law contradicts the provision under international law that agreements on
part-time work, as well as the right to initiate such agreements, are
recognized as the right and not the duty of the labour contract’s parties. It
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also contradicts other fundamental provisions of international law and
practice, for instance, provisions prohibiting considering the worker’s
disagreement to work part-time as the lawful reason for dismissal. Therefore,
we suggest modifying Article 146 of the Labour Code of the Republic of
Lithuania, in order to remove the duty of the employer to set part-time work
at the request of persons under 18 years of age, and other persons named
under that article.

9.2. The Government in 2007 withdrew from the unreasonable limitation
of the minimal part-time duration, which had provided that part-time work
must not be shorter than 4 hours per day, and part-time week - not shorter
than 3 weeks. However, the unreasonable limitation that prohibits applying
summary working time recording for part-time workers still remains, and in
certain cases it is prohibited to work overtime, and take up certain work
activities. We suggest recognizing such provisions as invalid.

9.3. The Law on support for employment (UR]) does not enlist all
reasons for establishing part-time work and the duration is considered the
reason for financial support of the state, and not for establishing part-time
work condition or term of validity of such condition. UR] provisions provide
imprecise concept of part-time work because in cases provided by the law,
the actual working time of the worker does not decrease. Thus the law uses
the concept of part-time work (that is established for workers in enterprises
in economic hardships) is closer to partial unemployment (under the
International Labour Organization law) and is equated to the concept of
part-time work. Therefore, we suggest regulating “partial unemployment® in
Lithuania, adequately amending and supplementing Article 146 of the
Lithuanian Labour Code. This concept would aid to increasing the clarity of
legal regulation on part-time work. Moreover, it is important to amend the
Labour Code's provisions that provide a possibility for dismissal in case a
worker refuses to work under changed conditions on part-time work,
adequately amending provisions of Articles 120 and 146 of the Code.
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Ramuné Guobaité-Kirsliené

DARBO LAIKAS:
TEISINIO REGULIAVIMO RAIDA IR PERSPEKTYVOS

Santrauka

Darbo problematika ir nagrinéjamos temos aktualumas. Laiko
problema egzistavo visais Zmonijos gyvavimo laikotarpiais - dar
pirmapradéje pries-mokslinéje ir pries-filosofinéje refleksijoje (mastyme).
Ivairiais amziais kintant pasaulézitirai ir vertybéms, keitési ir poziuris i laiko
problemg. Tacdiau esminis klausimas, kaip valdyti laika, kad jis tarnauty
Zmogaus sumanymams, i$liko aktualus ir Siandien. Svarbiausia yra tai, kaip
laikg suvokia (kultoringas) zmogus ir kaip laiko suvokimas lemia patj
kultarinj gyvenima".

Kiekvienas veiksmas, darbas'® nei$vengiamai trunka laike, i§ Cdia
kildinama laiko, reik§mingo darbo procesui, sqvoka - darbo laikas. Darbas
(karyba, gamyba, kt.), kaip tikslinga ir planinga veikla, jprasmina laikg ir
zmogaus gyvenima. Planuojant ir ribojant darbo laikg, kartu atsiranda
prielaidy realizuoti save kitose asmeninio ir socialinio gyvenimo srityse.

Dirbantis, kuriantis Zmogus bent dél savo asmeninio laiko suvokimo
visuomet susidurdavo su darbo laiko trukmés problema. Salyginai galima
skirti dvejopa pozitrj i darbo laika: tai paties dirbanciojo laiko suvokimas
(subjektyvusis poZiiris) bei darbg organizuojandio asmens, visuomenés,
valstybés (ir jos institucijy) poziiris i darbo laika (objektyvusis poZiiris).
Subjektyvusis poziuris i darbo laika egzistavo visais laikais. Dirban¢iam
Zmogui svarbu tai, kokig jtaka darbas turés jo sveikatai, materialinei (darbo
laiko vertés materialiné iraiSka — atlyginimas uz darba, socialinés garantijos)
ir dvasinei gerovei, kiek laiko liks poilsiui, kitoms asmeninio ir socialinio

Sezemanas, V. Laikas, kultiira ir kiinas. Siy dieny kultiros uzdaviniams pazinti. Spaudos
fondo leidinys. 1935. 3-7 p.p.

Darbas — testinis veiksmas, viena i§ darbo jvardijamy reik$miy yra ,,darbotvarké, mokymo
tvarkarastis“. Udo Becker. Simboliy Zodynas. Vilnius. 1995, Verlag Herder, Freiburg
imBreisgau, 1992.Vertimas j lietuviy kalba, UAB ,,Vaga®, 1995.ISBN 5-415-00433-5). 48

p.
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gyvenimo sritims (miegui, $eimai, laisvalaikiui). Tokj subjektyvy pozitrj i
darbo laika nagrinéjo filosofas M. Heidegger'. Objektyvusis poziuris i darbo
laikg, jo planavimg ir normavimg iSry$kéjo véliau - mat ilga laika teisei
nerupéjo darbo laikas, tiksliau - teisé leido dél visy darbo salygy, iskaitant ir
darbo laika, laisvai tartis sutarties $alims, taciau tokia sutarties $aliy laisvé
buvo tik formali. Valstybei darbo laiko klausimas tapo svarbus, kai
nesutarimai dél darbo laiko trukmés virto viena i§ priezas¢iy, lémusiy
socialing jtampa visuomenéje. Ilgainiui pripazinta, kad dirbantis Zmogus pats
negali apsisaugoti nuo pernelyg didelio fizinio ir protinio nuovargio, todél
turi bati uztikrinta valstybés apsauga, sukurtos salygos butinam poilsiui ir
laisvalaikiui. Toks humanistinis poZitiris pirmiausiai susiformavo atskirose
Vakary Europos valstybése, kuriose buvo priimti pirmieji darbo jstatymai, o
véliau jsivyravo ir tarptautiniame darbo valandy teisiniame reglamentavime.

Nors dar XX amziaus pradzioje, kuriant Tarptauting darbo organizacija
(toliau - TDO), sutarta dél pamatiniy darbo laiko standarty, ta¢iau valstybiy
nacionalinése teisinése sistemose vis dar randame esminiy skirtumy jvairiai
suprantant darbuotojo teisés j pagrista darbo laiko trukmés ribojima turinj ir
susijusius klausimus. Teisés mokslo darbuose diskutuojama apie tai, kokie
laikotarpiai turéty buti prilyginami darbo laikui, kaip turéty bati suprantama
pagrista darbo laiko trukmeé, teisé | ne visg darbo laikg, ar pakanka riboti ne
darbo laika, o numatyti vien minimaly poilsio laiks, pagaliau - ar pats
darbuotojas laisvas pasirinkti darbo laiko trukme ir kitais klausimais. Net
Europos Sajungos (toliau - ES) valstybése narése statistiné darbo laiko
trukmeé labai skiriasi. Olandijoje, kurioje ypa¢ moterys dirba ne visg darbo
laika, vidutiné metiné darbo laiko trukmé yra maziau nei 1400 valandy, o
Graikijoje, kurios sveikatos sektoriuje paplitusios labai ilgos darbo valandos,
tokia trukmeé virsija 2100 valandy®. Nepaisant minéty statistiniy darbo laiko
trukmés skirtumy ES valstybése narése ir pripazintos neapskaitomo darbo
laiko problemos, naujausivose Europos Komisijos (toliau - EK)
dokumentuose akcentuota, kad europie¢iy darbo valandos yra 10 proc.

Riccei, G. Tempi di lavoro e tempi sociali. Profili di regolazione giuridica nel diritto interno
e dell’UE. Giuffreeditore. 2005. 3 p.p.

Study to support an Impact Assessment on further action at European level regarding
Directive 2003/88/EC and the evolution of working time organization Final report
(Deloitte) 21 December 2010.
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trumpesnés nei Jungtiniy Amerikos Valstijy ar Japonijos darbuotojy ir net
suabejota darbo laiko trukmés ribojimo pagrjstumu, kartu teigiant, kad
»Europa turi imtis veiksmy“*'.

TDO 1967 m. ir 1984 m. ataskaitose apie darbo laiko standarty
igyvendinimg pazymima, kad valstybése pastebimos darbo laiko trukmés
trumpéjimo tendencijos, tac¢iau 2005 m. ataskaitoje jau teigiama, kad nemaza
dalis valstybiy daug démesio skiria darbo valandy iSsidéstymo ar net
ilginimo skatinimui, darbo laiko teisinio reglamentavimo liberalizavimui*.
ES ir TDO i§ esmés vieningai diskutuojama apie tai, kaip pakeisti
tarptautinius darbo laiko standartus taip, kad jie atitikty susiklosciusig
lankstesne nacionaling teise ir praktikg. Manome, Sios globalios tendencijos
ilgainiui turés realios jtakos ir Lietuvos pasirinktam darbo laiko teisinio
reguliavimo modeliui, kuris neretai vertinamas kaip ,nelankstus“ ir
»grieztas .

Tyrimo objektas. Sio tyrimo objektas yra darbo laiko teisinio
reguliavimo raida, jvairiais S$ios raidos etapais vyrave tokio teisinio
reglamentavimo pagrindiniai bruozai ir praktinio pasireiskimo problemos,

2 Europos Komisijos Komunikatas. 2020 m. Europa. PaZangaus, tvaraus ir integracinio

augimo  strategija 3.3.2010 KOM (2010) 2020 galutinis, Briuselis. Zr.:
<http://webcache.googleusercontent.com/search?q=cache:fLozBWPFUucl:http://eur-
lex.europa.eu/Notice.do%3Fmode%3Ddbl&hl=It&gbv=2&prmd=ivns&strip=1>. /l
Komisijos komunikatas Europos Parlamentui, Tarybai, Europos Ekonomikos ir socialiniy
reikaly komitetui ir Regiony komitetui. Darbo laiko direktyvos persvarstymas (antras
Europos lygmens konsultacijy su socialiniais partneriais etapas pagal Sutarties del Europos
Sajungos veikimo 154 straipsnj) {SEK(2010) 1610 galutinis}. Briuselis, 2010.12.21.
KOM(2010) 801 galutinis. Zitiréta adresu: <http://ec.europa.-
u/europe2020/pdf/lt_final.pdf>.

Liberalizuoti — nuo Zzodzio ,liberalizmas* (lot. /liberalis — laisvas): politiné srove,
reikalaujanti  valstybés vaidmens apribojimo iki minimumo <..> kapitalistinio
tkininkavimo  laisvés.  Tarptautiniy zodziy  zodynas. Ketvirtasis pataisytasis
leidimas. Vaitkevi¢iiite, V. Vilnius. Leidykla ,,Zodynas®. 2007. 644 p.

J. Usonis, Pasitilymai darbo ir poilsio reglamentavimui tobulinti Lietuvoje. T. Davulis, D.
Petrylait¢. Darbo rinka XII amziuje: Lankstumo ir saugumo paieSkos. Tarptautinés
mokslinés konferencijos 2011 m. geguzés 12-14 d. straipsniy rinkinys. Vilniaus
universiteto Teisés fakultetas. Lietuvos darbo teisés ir socialinés apsaugos draugija.
Lietuvos Respublikos Teisingumo ministerija. 2011. 356 p. // Blazien¢, 1., Davulis, T.,
Gruzevskis, B. Darbo ir socialiniy tyrimy institutas ,,Darbo laiko reglamentavimas kai
kuriose ES Salyse bei Lietuvos socialiniy partneriy nuomoné dél lankstesnio darbo laiko
reglamentavimo®. Socialiniy partneriy pozitiris  lankstesnj darbo laiko reglamentavima
Lietuvoje bei rekomendacijos dél lankstesnio darbo laiko reglamentavimo galimybiy
Lietuvoje. II dalis. Vilnius, 2007. 136 p.
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darbo laiko teisinio reguliavimo perspektyvos. Disertacijoje, siekiant
atskleisti darbo laiko imanenting samprata, analizuojamos filosofinés,
sociologinés, teologinés, ekonominés ir medicininés minties teorijos bei
teisés doktrina. Tyrimo tikslas - teoriniu ir praktiniu lyginamuoju bei
istoriniu aspektais analizuoti ir vertinti darbo laiko teisinio reguliavimo
svarbiausius bruozus bei perspektyvas, kartu pateikti galimas darbo laiko
teisinio reguliavimo reformos kryptis bei konkredius de lege ferenda
sitlymus, kuriy jgyvendinimas uZtikrinty veiksmingesnj darbo laiko teisinj
reglamentavimg, darbuotojy, darbdaviy ir visuomenés interesy apsauga
Lietuvoje.

Mokslinis naujumas ir praktiné reik§mé. Pirma karta istoriniu aspektu
Lietuvoje i$samiau nagrinéti darbo laiko teisinio reguliavimo tikslai ir
pagrindiniai poZymiai bei darbuotojo socialinés teisés j pagrista darbo laiko
trukmés ribojima turinys. Sios teisés susiformavimas, jsitvirtinimas ir
paplitimas pasirinktos disertacijos temos prasme vertintinas kaip esminis.

Paminésime $iuos Lietuvos ir uzsienio Saliy mokslininkus, kuriy darbais
buvo remtasi disertacijoje nagrinéjant jvairius darbo laiko teisinio
reguliavimo aspektus: T. Bagdanskis, C. Barnard, P. Berman, R. Blanpain, L.
Ichino, P. Cane, A. Dambrauskas, ]J. Edelman, Fulcher, T. Davulis, B. Hepple,
G. S. Katrougalos, 1. Kiseliov, K. Kolanczyk, P. Koverovas, P. Leonas, M.
Maksimaitis, 1. NekroSius, V. Nekrasas, Ch. Parsonas, D. Petrylaité, D.
Ricardo, E. Szyszczak, V. TiaZkijus, ]. Usonis, A. Vaisvila, V. Vélyvis, A.
Vileita, H.Vorgrimler, R. Zimmermanas, ]. Zilys ir kiti. St. Hardy, nagrinéjes
darbo laiko instituta DidZziosios Britanijos teiséje, darbo laiko direktyvos
esminiu principu jvardija darbo humanizavimg. B. Bercusson akcentuoja
neigiamg ilgo darbo laiko jtaka, kartu pabréidamas, kad DidzZiojoje
Britanijoje ir Siandien vidutinis savaités darbo laikas yra ilgiausias ES. Jo
manymu, tai unikalus pavyzdys Europoje, kai darbo laikas yra
reglamentuotas tik pavir§utiniskai, ir kad tai gali salygoti tam tikra likusiy
ES valstybiy nariy susivienijimg $iuo klausimu**. M. Tushnet*® pateikia
nuomone, kad darbuotojy atstovavimo institutas riboja lankstesnius

#  Bercusson, Brian. Working time in Britain (Part 1). London, Institute of Employment

~ Rights. 1994.
3  Peter Cane. Mark Tushnet. The Oxford Handbook of Legal Studies. 2003. 563-593 p.p.
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susitarimus dél darbo laiko. B. Burket, E. Potter, M. Jeffery, N. Valticos ir G.
Von Potobsky akcentavo jstatymy bei kolektyviniy deryby praktikos jtaka
darbo laiko trukmés ir organizavimo pasikeitimams. XX a. G. Scelle darbai
padéjo atskleisti pagrindiniy TDO darbo laiko konvencijy neratifikavimo
priezastis. F. Renna, S. Averett, J. Fraisen, ]. Hunt, J. Kimmel, K. S. Conway,
P. Krishanan, R. Perlman tiria darbo laiko trukmés darbo santykiy daugeto
atveju ypatumus. E. A. Lukasevos, I. Macernytés-Panomariovienés, K.
Skirmaicio, D. Zalimo darbai padéjo isskirti tarptautinio darbo laiko teisinio
reguliavimo raidg ir perspektyvas.

Tyrimui nemazg jtaka turéjo ekonomikos, filosofijos ir sociologijos
mokslo $aky atstovai, kuriy darbais buvo remtasi siekiant atskleisti darbo
laiko samprata, teisinio reglamentavimo pagrindinius tikslus ir perspektyvas:
Aristotelis, E. Diurkheimas, M. Heidegger, A. Guogis, B. GruZevskis, K.
Marksas (ekonominés prievartos teorija), A. Smith, B. Steger, A. Posner, ].
Sparck.Theodore W. Schultz jvardija Zmogaus laiko vertés iS$augimo svarba ir
akcentuoja, kad kiekvieno Zmogaus sveikata turi vert¢ ekonomikoje. F. W.
Taylor pabrézia standartinio darbo laiko svarba. Sio mokslininko analizé
parodé, kad darbo nagumas yra didziausias, jei darbininkas apie puse dienos
ilsisi, be to, jis akcentavo tikslios darbo laiko apskaitos svarba.

Manome, tyrimo rezultatai turéty sudominti mokslininkus, doktorantus
ar studentus, nagrinéjancius darbo laiko ir kity darbo teisés instituty raida,
teorines ir praktines darbo laiko teisinio reguliavimo problemas. Atliktas
tyrimas padés suvokti darbo laiko teisinio reglamentavimo priezZastis,
esminius bruozus ir tikslus, identifikuoti imperatyvaus ir dispozityvaus
teisinio reguliavimo metody santykj, siekiant tinkamai uZztikrinti tarptautine
ir konstitucine darbuotojo teise j pagrista darbo laiko ribojima. Pateiktos
iSvados ir sitlymai turéty buati vertingi politikams, jstatymy leidéjui,
socialiniams partneriams, siekiant tobulinti teisinj darbo laiko reguliavima
Lietuvos teiséje, taip pat ir spresti disertacijoje identifikuotas problemas.

Disertacijos tyrimo rezultatai turéty buti naudingi rengiant mokslinius
darbus, déstant paskaitas ir vedant seminarus studentams. Suformuluoti
pasialymai dél teisés akty tobulinimo, manytume, paskatins mokslines
diskusijas, susijusias su darbo laiko reguliavimo Lietuvoje problematika.
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Tyrimo metodologija. Tiriant darbo laiko teisinio reglamentavimo
raida, problemas, atliekant teorine darbo laiko sampratos, sgvokos ir trukmeés
ribojimo modeliy analiz¢, buvo naudoti jvairiis mokslinio pazinimo metodai:
loginés analizés, sisteminés analizés, teleologinis, aprasomasis, lyginamasis,
istorinis, lingvistinis, dokumenty analizés, empirinis ir kt. Siekiant nuosekliy
ir iSsamiy tyrimo rezultaty, $ie metodai buvo derinami tarpusavyje.

Tyrimo struktira. Disertacija sudaro jvadas, keturios déstomosios dalys,
tyrimo pagrindu suformuluotos iSvados ir sitlymai (de lege ferenda),
literataros sgrasas, priedai, autorés publikuoty moksliniy straipsniy
disertacijos tema sarasas.

Pirmoji darbo dalis ,Darbo laiko teisinio reguliavimo raidos
pagrindiniai bruoZai” sudaryta i$ keturiy skyriy. Sioje disertacijos dalyje i
darbo laiko teisinj reglamentavimg pazvelgta i$ teisés istorijos perspektyvos,
siekiant i$skirti pagrindinius raidos etapus bei jiems budingus bruozus.

Pirmame skyriuje ,Darbo laiko teisinio reguliavimo prielaidos
ankstyvuoju teisés raidos laikotarpiu“ nagrinégjama laiko savoka
Hammurabio teisyne (1792-1750 m. pr. m. e.”), Babilono Karalystéje, kurioje
toks laikas suprantamas kaip matas, turintis jtakos atlyginimo uz darba
dydziui. Darbo laiko savoka vartojama aptariant Zemés ukio samdiniy bei
darbininky ir amatininky natarinio atlyginimo uz darbg klausimus. Taip pat
nagrinéjamos darbo laiko teisinio reguliavimo uzZuomazgos Senovés romény
teiséje bei darbo laikas, kaip darbo uzmokesc¢io matas, Transilvanijos teiséje.
Kartu i$samiau aptariamas darbo laiko teisinis reguliavimas atskirose
valstybése nuo XIV amziaus iki XX amziaus pradzios. Darbininky statutas
(angl. - Statute of Labourers), priimtas dar 1349 m.?, jau numaté protingg
darbo dienos trukme.

Antrame skyriuje ,,Teorijos, turéjusios reik§més tolesnei darbo laiko
teisinio reguliavimo raidai“ aptariamos filosofinés, ekonominés, politinés,
teologinés, medicininés ir kitos teorijos, turéjusios jtakos darbo laiko teisinio
reglamentavimo pagrindiniams bruozams, turiniui ir raidai. Nagrinétos

% Mesopotamijos $estojo valdovo Hammurabio valdymo metai. Hammurabio kodekso

iStrauka: ,,Teisés normy tikslas — uztikrinti, kad galingasis neskriausty silpnojo, kad
atsirasty tvirtas pagrindas vykdyti teisinguma ir spresti gincus®. // Leonas P. Teisés
filosofijos istorija. Vilnius, 1995. P. 52. A Vaisvila p. 155.

21 23-ieji Eduardo III valdymo metai.
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teorijos skiriamos j dvi grupes: 1) darbo laiko reguliavimo (humanistiné,
darbo pasidalijimo (angl. - job-sharing), darbo rinkos savigkiy ir pasalieciy
(angl. - insiders-outsiders), socialinio teisingumo ir socialinés teisinés
valstybés, darbo laiko teisinio reglamentavimo kompleksis$kumo ir kitos) ir
2) darbo laiko dereguliavimo (teologiné, liberalizmo, neoliberalizmo,
globalios darbo teisés, darbo teisés modernumo ir kitos). Tiriami jvairiais
laikotarpiais dominuojantys teisinio reguliavimo metodai (imperatyvus
jstatyminis, dispozityvus kolektyvinis ir dispozityvus individualus) ir $iy
metody santykis, kiti esminiai teisinio reguliavimo bruozai.

Trec¢iame skyriuje ,,Tarptautinés darbo laiko teisinio reguliavimo
prielaidos® apzvelgiamos ,plataus masto” teisinj reguliavima salygojusios
ekonominés, socialinés ir politinés priezastys. Taip pat analizuojama tokiam
teisiniam reguliavimui Siandien jtaka daranc¢iy kity organizacijy -
Tarptautinio valiutos fondo ir Pasaulio banko - akcentuojami nauji teisinio
reguliavimo tikslai. Jvardijant perspektyvas, manoma, kad darbo laiko
teisinis reguliavimas ir darbo laiko politika turi apimti Sias penkias sritis:
saugos ir sveikatos skatinimas, pagalba darbuotojams geriau jgyvendinant
savo jsipareigojimus $eimai bei jsipareigojimus kitose socialinio gyvenimo
srityse, ly¢iy lygybés ir lygiy galimybiy uztikrinimas, produktyvumo
skatinimas kartu palengvinant darbuotojo galimybes pasirinkti ir turéti
jtakos savo darbo laiko trukmei. Minétos tendencijos $iuolaikinéje darbo
teiséje suponuoja atitinkamus darbo laiko teisinio reguliavimo tikslus ir
jvardija reikalavimus efektyviam teisiniam reguliavimui. Kartu vertinama
$iandien darbo teiséje jsivyraujanti darbo laiko lankstumo individualizavimo
tendencija, kai individualiy darbo sutarties Saliy sutarimu sulygstama dél
jstatymy reikalavimy netaikymo.

Manome, skyriuje aptarty teorijy raida iliustruoja i§ dalies uzdara darbo
lajiko teisinio reguliavimo ciklg, atspindintj $iuos esminius etapus: 1)
dereguliavimo, budinga ankstyvajam teisés raidos laikotarpiui; 2) ji pakeitusj
reguliavimo perioda uzsienio $aliy ir tarptautinéje teiséje, 3)
»modernéjancios“ darbo teisés, kurioje pastebimos naujo tikslo - darbo laiko
reguliavimo modelj keisti dereguliavimo modeliu, uZuomazgos ir
jsigaléjimas. Tokig tendencija apibudina individualiais darbuotojo ir
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darbdavio susitarimais leidziamy iSimc¢iy gausa ir $iy iSimciy taikymo
skatinimas.

Ketvirtame skyriuje ,,Darbo laiko teisinio reguliavimo prielaidos ES
teiséje” analizuojamos darbuotojo socialinés teisés j pagrista darbo laiko
ribojimg susiformavima salygojusios prielaidos, $ios teisés santykis su
kitomis konstitucinémis Zmogaus teisémis. Aptariant $ig ,,jaung” darbuotojo
teise, skiriami du esminiai darbo laiko teisinio reguliavimo raidos etapai: 1)
iki pagrindiniy ES darbo laiko direktyvy priémimo ir 2) po ES valstybéms
naréms privalomy minimaliy standarty $ioje srityje priémimo. Darbo laika
Europos Bendrijos lygmeniu pirmiausia bandyta reglamentuoti
vadinamaisiais minkstosios (angl. - soft law) teisés aktais: Sie standartai
plétojami 1960 m. priémus Europos socialing chartija, 1975 m. Tarybos
rekomendacijg dél 40 val. darbo savaités ir keturiy savaiciy kasmetiniy
mokamy atostogy, 1979 m. - rezoliucija dél darbo laiko trumpinimo
uzimtumo tikslais. Pastaroji rezoliucija, E. Szyszczak vertinimu, nebuvo
skirta vien darbo laiko trukmeés ribojimui, ji taip pat parodé Bendrijos siekj
skatinti lankstumg darbo santykiuose®®. 1978 m. ES ,darbo pasidalijimo”
(angl. - “time-sharing policies™) tikslu jvardijo ,visos darbo apimties
paskirstyma ekonomikoje tokiu budu, kad buty didinamos visy norinciyjy

galimybeés dirbti. <...>”*

. Miasy manymu, teisi C. Barnard, teigdama, kad $ie
teisés aktai turéjo labiau istorine verte ir didesnés reik§més darbo laiko
reguliavimui EB teiséje neturéjo®. Tacdiau ir priémus darbo laiko direktyvas,
didelé dalis esminiy su darbuotojo teisés j pagrista darbo laiko ribojima
turiniu susijusiy klausimy lieka nei§spresta (darbo laiko sgvoka, trukmé ir
kt.). Sie klausimai aptariami kitose disertacijos dalyse. Kartu diskutuojama,

ar tikslingiau darbo laiko trukmés ribojima sieti su konstitucinés teisés j

28

Szyszczak, E. Partial Unemployment (Cassell, London, 1992), 6 p. Szyszczak, E. EC
Labour Law. Pearson Education Limited. 2000. 142 p.

Darbo pasidalijimo politikos tikslas skatinti uzimtuma, reorganizuojant darbo laika (angl.-
through a reorganization of working time). Paprastai darbdaviai buvo skatinami jdarbinti
daugiau darbuotojy, trumpinant vienam daruotojui tenkanciy darbo valandy skaiciy,
nustatant grieztesnes darbo savaités trukmés ribas, numatant padidintg atlyg] uz
vir§valandinj darba.

International Labour Organization. Working time: issues and recent tendencies.
International Labour Review, Gerhard Bosch. Vol. 138 (1999), No. 2, p. 130.

31 Barnard C. EC Employment Law: Oxford University Press, 2000, 402 p.
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darbg ribojimu, ar su teisés j darba turinio detalizavimu. Teisés doktrinoje
vyrauja pastarasis poziaris, pagal kurj pagristai ir tinkamai apribotas darbo
laikas suprantamas kaip viena i§ darbo salygy. Taciau, manome, kad lieka
aktualus darbo laiko ribojimo ir teisés j darba santykio vertinimas ypa¢ tais
atvejais, kai darbuotojas pats pasirenka ir dirba pas daugiau nei vieng
darbdavj. Siuo poziiriu disertacijoje vertinama, ar darbo laiko trukmés
ribojimas neturéty buti suprantamas kaip teisés j darba ribojimas.

Antroji disertacijos dalis ,,Darbo laiko sgvoka“ susideda i$ trijy skyriy.

Pirmame skyriuje ,,Darbo laiko sgvokos daugiareik§miskumas”, skiriant
du esminius darbo laiko teisinio reguliavimo tikslus: 1) samdomo darbuotojo
teisiy apsauga (darbo laiko teisinio reguliavimo tikslas siaurgja prasme) ir 2)
»vieSosios geroveés“ uztikrinimas (darbo laiko teisinio reguliavimo tikslas
placigja prasme)*, nagrinégjama darbo laiko savoky jvairové. Siame skyriuje
daugiausiai démesio skiriama darbo laiko savokai, kaip darbo teisiniy
santykiy subjekty subordinacijos poZymj detalizuojanciam elementui.
Pateikiama nuomoné, kad visi trys teisés doktrinoje skiriami darbo teisiniy
santykiy poZymiai yra tiesiogiai susije su aptariama savoka: 1) laikas, kai
darbuotojas vykdo sulygtas darbo funkcijas, yra darbo laikas, 2) tik darbo
laiku darbuotojas privalo paklusti minétai Seimininko valdziai, 3) tik uz
darbo, ne uz poilsio, laika (Sivo laiku atlikta darbg) yra mokamas darbo
uzmokestis. Akcentuojama, kad nuo to, kaip teiséje bus apibrézta darbo laiko
sgvoka, priklausys ne tik darbuotojo darbo uZzmokestis, bet ir 1) kitos
darbuotojo teisés, garantijos ir pareigos, 2) darbdavio teisés ir pareigos, 3)
pati darbo laiko trukmé.

Antrame skyriuje ,Darbo laiko ir susijusiy laikotarpiy pagrindiniai
poZymiai“ skiriamos dvi darbo laiko (valandy) savokos: 1) buvimo darbdavio
Zinioje pozymiu paremta darbo laiko sgvoka (TDO teisés savoka) ir 2)
darbdavio pavedimy vykdymo pozymiu paremta darbo laiko sqvoka (ES teisés
savoka). Analizuojama, ar Siose sagvokose esama esminiy skirtumy, kurie gali
lemti nevienoda fakting darbuotojy darbo laiko trukme. Kartu nagrinéjamos
vadinamosios tarpinés tarp darbo ir poilsio laiko sagvokos bei ETT praktikoje
jvardyti kriterijai, pagal kuriuos atskiriamas darbo, poilsio laikas ir kitokie

2 Lietuviy enciklopedija. Ketvirtasis tomas. Chronografas - Dievaitis. Lietuviy

enciklopedijos leidykla. Printed in USA. 1954. 320-321 p.
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laikotarpiai. Siame skyriuje aptariamos faktiskai dirbto laiko, efektyvaus
darbo laiko, budéjimo laiko ir tarpiniy tarp darbo ir poilsio laiko savoky
pagrindiniai pozymiai. Disertacijoje laikomasi pozicijos, kad darbo laikui
turéty buti prilyginamas ne tik faktiskai dirbtas laikas, bet ir kiti buvimo
darbdavio zinioje laikotarpiai, taip pat ir tie, kuriuos darbuotojas praleidzia
ne darbdavio patalpose (namuose, kelyje, kt.). Kaip netinkamos vertinamos
darbo laiko ekvivalentiSkumo ir efektyvumo sistemos, tik dalj buvimo
darbdavio Zzinioje darbuotojo laiko prilyginancios darbo laikui. Taip pat
aptariama Lietuvos teismy praktika, kurioje, manome, siaurinama darbo
laiko sgvoka, numatant papildomus, lyginant su Lietuvos Respublikos darbo
kodekse (toliau - LR ir DK) jtvirtintaisiais, darbo laiko poZymius: darbo laiko
aktyvumas, efektyvumas. Disertacijoje laikomasi nuomonés, kad pernelyg
siaura darbo laiko savoka sudaro prielaidas grizti prie darbo laiko
dereguliavimo modelio, kuris buvo budingas ankstyvuoju teisés istorijos
laikotarpiu.

Tre¢iame skyriuje ,Darbo laikas nacionalinéje valstybiy teiséje”
aptariami esminiai darbo laiko savoky poZymiai uZsienio valstybiy ir
Lietuvos teiséje bei teismy praktikoje. Taip pat analizuojant tarptautinés ir
uzsienio $aliy, ES teisés akty reikalavimus, vertinama, kokie teisés Saltiniai
yra tinkami darbo laiko sgvokai reglamentuoti: 1) jstatymai, 2) norminés
kolektyviniy sutar¢iy nuostatos ar 3) darbo sutartys bei individualas
darbuotojo ir darbdavio susitarimai. ISnagrinéjus uzsienio valstybiy teise ir
praktika, Lietuvos konstitucines nuostatas, kaip tinkamas vertintinas
Lietuvos jstatymy leidéjo pasirinktas imperatyviu teisinio reguliavimo
metodu paremtas modelis.

Trecioje darbo dalyje ,Darbo laiko trukmés ribojimas“ daugiausiai
démesio skiriama darbuotojo teisés j pagristos darbo laiko trukmeés ribojima
turiniui aptarti, taip pat siekiama tarpusavyje palyginti jvairiy teisiniy
sistemy ypatumus (TDO, ES, uZsienio valstybiy). Identifikuojami darbo
laiko trukmés nustatymo budai (jstatymu, pojstatyminiais norminiais teisés
aktais, kolektyvinémis sutartimis ar kitais socialiniy partneriy susitarimais,
individualiais darbo sutarties Saliy susitarimais). Pla¢iau nagrinéjamos darbo
laiko trukme apibréziancios sgvokos: standartinis (normalus, jprastas),

vidutinis, maksimalus, sutrumpintas, ne visas, i§imtinis darbo laikas.
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Pirmame skyriuje ,Darbo laiko trukmés ribojimas TDO teiséje”
aptariama darbo laiko trukmeés ribojimo raida ir priezastys TDO teiséje.
Nagrinéjama 40 valandy darbo savaités principo reik§mé ir $io principo
santykis su konkretesniais darbo laiko trukme ribojanciais tarptautiniais
darbo standartais: 48 valandy savaités trukme ir 8 valandy darbo dienos
trukme, virsvalandziais ir i$imtiniu darbo laiko trukmés reguliavimu.

Antrame skyriuje ,Darbo laiko trukmés ribojimas kaip darbuotojo
teisé” nagrinéjamas $ios teisés turinys ES teiséje ir aptariama, ar $i teisé
apima darbo dienos trukmés ribojima, nuo kada pradedami skaiciuoti
vir§valandziai, kaip aptariama darbuotojo socialiné teisé derinama su
darbuotojo pareiga darbdavio nurodymu dirbti ilgiau, kokie $ios teisés
jgyvendinimo apribojimai nacionalinéje teisé¢je ETT vertinami kaip
netinkami (perkélimas j kita darbg ir kt.).

Tre¢iame skyriuje ,Darbo laiko trukmés ribojimas kituose
tarptautiniuose dokumentuose” nagrinégjamas darbo laiko trukmés
ribojimas Jungtiniy Tauty Tarptautiniame ekonominiy, socialiniy ir
kultiriniy teisiy pakte, Europos socialinéje chartijoje bei jos praktikoje, kartu
i$skiriant papildomus reikalavimus darbo laiko trukmei riboti minétuose
dokumentuose.

Ketvirtame skyriuje ,Darbo laiko trukmé nacionalinése teisinése
sistemose” aptariamos $ios darbo laiko trukmeés rasys: 1) standartinis ir 2)
vir§valandinis. Daugiausiai démesio skiriama standartinio darbo laiko
sampratai (angl. - standart, normal, basic). Standartinis darbo laikas
apibréziamas kaip valandy skaicius, kurj virsijus, laikoma, kad dirbamas
vir§valandinis darbas, ar jeigu dirbama trumpiau - laikoma, kad dirbamas ne
visas darbo laikas. Atsizvelgiant j standartinio darbo laiko funkcijas ir esme,
atitinkamai pagal darbo laiko trukme, skiriamos $ios aptariamo darbo laiko
rasys: 1) standartinis normalus darbo laikas, 2) standartinis sutrumpintas
darbo laikas ir 3) standartinis ilgesnis darbo laikas. Atsizvelgiant i darbo
laiko trukmeés apibrézimo budg, skiriami $ie standartinio normalaus darbo
laiko teisinio reguliavimo modeliai: 1) kai nustatoma tik savaités darbo laiko
trukmeé, 2) kai nustatoma tik dienos darbo laiko trukmé, 3) kai nustatoma ir
dienos, ir savaités darbo laiko trukmé, 4) kai nustatoma tik vidutiné savaités
(kartais ir vidutiné dienos) darbo laiko trukmé. Sioje disertacijos dalyje
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analizuojami vir$§valandziy teisinio reguliavimo pagrindiniai bruozai
uzsienio valstybiy ir Lietuvos nacionalinéje teiséje: vir§valandinio darbo
sgvoka, rasys, trukmé ir kiti esminiai reikalavimai, keliami vir§valandinio
darbo teisiniam reguliavimui.

Ketvirtoje darbo dalyje ,Nestandartinio darbo laiko teisinis
reguliavimas” nagrinéjamos kai kurios nestandartinio darbo laiko rasys: 1)
i$imtinis darbo laikas (“opt-out” i$imtis); 2) darbas pagal dvi ir daugiau
darbo sutaréiy (darbo santykiy daugeto atvejais®) ir 3) ne visas darbo laikas.
Aktuali teisiné problema, ar darbuotojo darbo laiko trukmés (tiek
trumpesnés, tiek ilgesnés vir§valandiniy darby, ,,opt-out” atveju), lankstaus
darbo laiko pasirinkimas ar atsisakymas nuo atitinkamo darbdavio
pasiilymo gali tapti atleidimo i§ darbo teiséta priezastimi, kitokiu
diskriminacijos pagrindu. Aptariama, kiek detaliai jstatymy leidéjo
imperatyvu turi bati reguliuojami minéti susitarimai dél darbo laiko, kad
kartu buty sudarytos pakankamos teisinés prielaidos darbuotojo teisés j
pagrista darbo laiko ribojima jgyvendinimui uztikrinti. Pakankamai
sudétingas klausimas, kiek darbuotojas paklusdamas darbdavio nustatytai
(nors ir su darbuotojais suderintai) darbo tvarkai kartu yra laisvas pasirinkti
darbo laiko trukme, ja patogiai i§déstyti. Kita aktuali problema, kaip ir kiek
jstatymy leidéjas turi reguliuoti aptariamus klausimus, kad buty uztikrinta
abiejy darbo sutarties Saliy — darbuotojo ir darbdavio - interesy pusiausvyra.
Siuo pozitiriu aktualu, kiek detaliai pasitelkus imperatyvy teisinio
reguliavimo metodg turi buti regulivojami susitarimai dél nestandartinio
darbo laiko ir kiek $ie susitarimai gali buti jgyvendinami taikant individualy
dispozityvyjj teisinio reguliavimo metoda, t.y. laisvu darbuotojo ir darbdavio
susitarimu.

Pirmame skyriuje ,ISimtinis darbo laiko reguliavimas” nagrinéjama
»opt-out samprata pritariant ETT pozicijai, kad $i iSimtis turéty buti
tapatinama su darbuotojo teisés j pagrjsta darbo laiko trukmés ribojima
atsisakymu. Taip pat analizuojami reikalavimai, numatyti $ios iSimties

3 Terminas darbo santykiy daugetas* disertacijoje naudojamas, siekiant apibudinti atvejus,

kai darbuotojas dirba daugiau nei pagal vieng darbo sutart;.
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taikymui ES ir uZsienio valstybiy teiséje, bei Sios teisés perspektyvos ir
reik§mé darbo teisei ateityje.

Antrame skyriuje ,Darbo laiko teisinis reguliavimas darbo santykiy
daugeto atveju®, remiantis dviem skirtingais modeliais - ES ir TDO -
nagrinéjama darbo laiko trukmés ribojimo problema darbo sutarciy daugeto
atveju. Keliamas klausimas, kiek darbo laiko trukmés ribojimas, jstatyme
pasitelkiant imperatyvyji teisinio reguliavimo metoda, aptariamu atveju
geriausiai atitikty dviejy darbuotojo konstituciniy teisiy jgyvendinima: teisés
j darbg bei teisés j tinkamas ir saugias darbo salygas. Vertinama, ar jstatymy
leidéjas turéty riboti darbo laiko trukme, kai pats darbuotojas pasirenka
dirbti daugiau nei pas viena darbdavj. Kartu analizuojama, ar virs$ijus darbo
laiko trukme darbo santykiy daugeto atveju tokia situacija tapati jau
aptartam darbuotojo teisés j darbo laiko trukmés ribojima atsisakymui (,,opt-
out”).

Tre¢iame skyriuje ,Ne viso darbo laiko teisinis reguliavimas”
nagrinéjamos ne viso darbo teisinio reguliavimo prielaidos TDO ir ES teiséje.
Siekiama, iSsamiau iStyrus susitarimy dél ne viso darbo laiko poZymius,
apibrézti ne viso darbo laiko samprata bei identifikuoti teisinio
reglamentavimo, uztikrinancio efektyviausia tokiy susitarimy taikyma
praktikoje, ypatumus. Analizuojant, ar ne visas darbo laikas yra darbuotojo
ar darbdavio teisé, taip pat keliamas klausimas, ar $ios teisés jgyvendinimas
konstitucinés, tarptautinés ir ES teisés kontekste gali buti tapatinamas su
jstatymy leidéjo imperatyvu neribojama darbo sutarties S$aliy valia.
Diskutuojama, ar ,,absoliuti“ darbo sutarties Saliy laisvé susitarti dél ne viso
darbo laiko trukmeés ir $ios teisés jgyvendinimo tvarkos bei darbuotojo teisiy
atitinka tarptautinius bei konstitucinius teisinius reikalavimus ir darbo teisei
budingo misraus teisinio reguliavimo metodo esme, taip pat analizuojama, ar
pasirinkus dispozityvyjj teisinio reglamentavimo metoda gali buti tinkamai
uztikrinama viena pagrindiniy darbo teisés funkcijy - apsaugoti
silpnesniosios darbo santykiy Salies - $iuo atveju ne viso darbo laiko
darbuotojo - interesus.

Nagrinéjant ne viso darbo laiko samprata, i$skiriami susitarimo dél ne
viso darbo laiko ypatumai (svarbiausias - iSimtiné individuali jo prigimtis),
analizuojamas dalinio nedarbo (angl. - partial unemployment) ir ne viso
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darbo laiko sgvoky santykis, tiriama, ar tarptautiné teisé leidzia inicijuoti
susitarimg dél ne viso darbo laiko ne tik darbuotojui, bet ir darbdaviui.
Nagrinéjant ne viso darbo laiko formas: ne visg darbo dieng, ne visa darbo
savaite, sumine ne viso darbo laiko apskaitg, kartu pabréziama, kad
darbuotojas ir darbdavys jgalinamas tartis ne tik dél darbo laiko trumpinimo,
bet ir dél nustatyto ne viso darbo laiko ilginimo. Kartu nagrinéjama ne viso
darbo laiko trukmé, pastebint, kad teisé nenustato jokiy apribojimy
minimaliai ne viso darbo laiko trukmei.

Apibendrinant atliktg tyrima, formuluojamos $ios pagrindinés i§vados:

1. ISnagrinéjus darbo laiko teisinio reguliavimo raida, skiriame 3 etapus:

1.1. Iki-industrinis etapas. Darbo laiko teisinio reguliavimo klausimas
buvo svarbus ne tik susiformavus darbo teisei, kaip atskirai teisés $akai, bet ir
ankstesniais teisés raidos laikotarpiais (Senovés Romos, Babilonijos teiséje).
Tiesa, tokio teisinio reglamentavimo pobudis ir tikslai skyrési. Darbo laikas
jstatymy leidéjui buvo svarbus tik kaip atlygio uz atlikta darbg matas.
Siuolaikinéje teiséje $is darbo laiko teisinio reglamentavimo aspektas, nors ir
pakites, iSlieka aktualus, taciau ilgainiui susiformavo ir kiti darbo laiko teisinj
reglamentavima pagrindziantys tikslai (darbuotojo sauga), kurie turi
tiesioginés jtakos darbuotojy teisiy ir garantijy turiniui. Taip pat disertacijoje
paneigiama Lietuvos darbo teisés doktrinoje isigaléjusi mintis, jog darbo
laiko teisinio reglamentavimo pradzia yra siejama su XIX-XX amzZiumi.

1.2. Industrinis etapas. Ilgainiui vyravusig laissez-faire doktrina,
akcentavusig valstybés nesiki$ima j darbo santykiy teisinj reglamentavima,
pakeité pavieniy Vakary Europos valstybiy jstatymy leidéjy imperatyvas,
nustatantis darbo laiko trukme. Pradéjus reglamentuoti darbo laika, jstatymy
leidéjo imperatyvu jvardijamos darbuotojo ir darbdavio susitarimy laisve
ribojanc¢ios nuostatos. Per darbo laiko teisinj reglamentavima pradéjo
formuotis darbo teisinio reguliavimo metodo i$skirtinumas, kuriam
budingas imperatyvaus ir dispozityvaus metody tarpusavio derinimas:
jstatymy leidéjas nustato ribas, kuriose sutarties Salys jgalinamos derétis.
Svarbu tai, kad $iame etape jau galime i$skirti darbo laiko trukmei apibrézti
reik§minga darbo valandy teising savoka, kuri buadinga ir Siuolaikiniam
darbo laiko trukmés teisiniam reglamentavimui.
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1.3. Modernusis etapas. Darbo laiko teisinio reglamentavimo
perspektyvoms ,modernéjancioje“ darbo teiséje labiausiai jtakos turi
pasikeites santykis tarp darbo ir Kkity socialinio gyvenimo sriciy.
Aktualiausias tikslas darbo laiko teisinio reglamentavimo srityje siejamas su
poreikiu uztikrinti sauguma ir kartu lankstumg darbo teisiniuose
santykiuose. Apibendrinant tendencijas, manome, kad pastarasis tikslas gali
buti atspindétas ir Lietuvos teisé¢je bent $iais pagrindiniais aspektais: a)
mazinant jstatymy leidéjo imperatyva bei skatinant individualius darbuotojo
ir darbdavio susitarimus dél darbo laiko (sgvokos ir trukmeés, individualaus ir
lankstaus darbo laiko rezimo (jskaitant ne visg darbo laika)); b) atsisakant
dienos darbo laiko trukmés ribojimo; ¢) numatant ne i$imting, o jprasta
sumine darbo laiko apskaitg ir kartu ne maksimaliai leisting, bet vidutine
maksimalig darbo laiko trukme; d) darbo sutarties $aliy susitarimu leidziant
taikyti iki 12 mén. laikotarpj darbuotojo vidutiniam darbo laikui
apskaiciuoti.

2. Siekiant uztikrinti pusiausvyra tarp verslo reikalavimy ir darbuotojy
poreikiy, Siuolaikinéje teiséje skiriami $ie pagrindiniai darbo laiko teisinio
reglamentavimo tikslai: a) apsauginis (siejamas su poreikiu uztikrinti
darbuotojy saugg ir sveikata), b) pagalba darbuotojams geriau suderinti jy
profesing (darbing) veikla, $eiminius ir kitus socialinius jsipareigojimus, c)
ly¢iy lygybés (ir lygiy galimybiy) uztikrinimas, d) produktyvumo skatinimas,
e) darbuotojo individualios jtakos ir galimybiy tariantis dél darbo valandy
didinimas. Darbo laiko teisinio reglamentavimo tikslas neturéty siaurai
apsiriboti vien darbuotojy ir darbdaviy interesais. Si teisinio reglamentavimo
sritis turéty kelti sau tikslg uztikrinti visuomenés interesg placigja prasme
(prisidéti prie visuomenés sveikatos gerinimo, nedarbo problemy
sprendimo). Tokie tikslai i§ esmés atspindi dél aptartos teisinio reguliavimo
raidos susiformavusius reikalavimus efektyviam darbo laiko teisiniam
reguliavimui.

3. DPasikeites darbo pobudis postindustrinéje visuomenéje ir
modernéjancioje darbo rinkoje daugelio valstybiy teiséje ir teismy praktikoje
lémé darbui skiriamo laiko savokos diferencijavimg pagal aktyvumo,
efektyvumo bei intensyvumo poZymius. Minéty darbo laiko sgvokai
priskiriamy pozymiy randame ir tarptautinéje teiséje bei praktikoje. Taciau
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toks poziiris j darbo laiko savoka yra netinkamas ir nepagrijstas, nes sudaro
prielaidas ilgainiui atsisakyti vieno i§ darbo santykiy i$skirtinumg lemianciy
pozymiy, kai darbuotojas ir darbdavys susitaria dél darbo, kaip testinés
veiklos, o ne dél rezultato. Tuo tarpu minéti darbo laiko pozymiai pacia
darbo laiko savoka priartina prie darbo rezultato. Tai yra tokiu badu darbo
teisiniy santykiy objektas labiau tapatinamas su darbo rezultatu, o ne su
testine darbuotojo veikla, iSliekant darbdavio Zinioje. Minéty darbo laiko
pozymiy i$skyrimas, viena vertus, sudaro prielaidas darbdaviui lanksciau, t.y.
pigiau, organizuoti darbo procesa, ta¢iau kartu darbuotojui tai reiskia teisinj
neapibréztumg, nes net ir neaktyviu, neefektyviu ar maziau intensyviu darbo
laiku darbuotojas islieka darbdavio Zinioje, taigi néra laisvas planuoti savo
asmeninio ir socialinio gyvenimo, kuris siejamas su laikotarpiais, kai
darbuotojas néra darbdavio Zinioje (dispozicijoje). Be to, svarbu, kad teisés
doktrinoje diskutuojama tik apie tai, kaip dél minéty pozymiy darbo laikui
turéty buti prilyginama mazesné jo dalis, taciau neradome moksliniy
diskusijy apie tai, kad ,efektyvesnis“, ,intensyvesnis“ ar ,aktyvesnis“
faktiskas darbo laikas turéty buti apskaitomas jj pailginant.

4. Darbo laiko sgvokos teisiné apibréztis determinuoja darbo teisiniy
santykiy $aliy tarpusavio teises ir pareigas, $iy teisiy ir pareigy pusiausvyros
laipsnj ir nulemia tai, ar atitinkamame teisiniame santykyje dominuoja teisiy
ir pareigy vienové. Todél teisiné darbo laiko sgvoka turi buti aiski ir
nedviprasmi$ka, nepaliekanti erdvés subjektyviam Sio laiko vertinimui, kai
pirmumas teikiamas darbdavio ekonominiam interesui. Teisés istorija rodo,
kad toks darbdavio intereso pirmumas paprastai nulemdavo mazesne
darbuotojo, kaip silpnesniosios darbo santykiy S$alies, interesy apsauga.
Todél manome, kad tokie darbo laiko pozymiai, kaip efektyvumas,
aktyvumas ir intensyvumas galéty turéti jtakos ne darbo laiko trukmés
apskaitai, o darbo uzmokescio dydzio diferencijavimui.

5. Tarptautinéje, ES ir uzsienio valstybiy teiséje skiriami du standartinio
darbo laiko trukmés teisinio reguliavimo modeliai. Pirmajam budingas
darbo laiko trukmés ribojimas, ji siejant su absoliuc¢iai maksimalios trukmeés
nustatymu per tam tikra kalendorinj laikotarpj — paprastai diena, parg ar
savaite. Antruoju atveju ribojama tik vidutiné maksimali darbo laiko trukmeé,
tuo padiu suteikiant teise¢ darbo sutarties $alims dirbti laikinai nesilaikant
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nepertraukiamo poilsio laiko normy (pavyzdziui, 11 val. nepertraukiamo
paros poilsio). Be to, tarptautinéje teiséje pastebima nauja tendencija -
nustatyti tik nepertraukiamg poilsio laika, atsisakant darbo laiko trukmés
ribojimo. Si standartinio darbo laiko trukmés reguliavimo jvairové
suintensyvéjusios globalizacijos $viesoje lemia tai, kad nacionalinés teisinés
sistemos reformuojamos siekiant uZtikrinti konkurencinius valstybiy
interesus per darbo laika sudarant palankesnes salygas verslui ir
investuotojams. Taigi, reformuojant darbo teise pasirenkami lankstesnio
standartinio darbo laiko modeliai, kartu dominuojant ,,moderniems“ darbo
teisés ir darbo laiko teisinio reguliavimo tikslams, darbo dienos trukmeés
ribojimas netenka aktualumo, be to, teiséje aptinkame iSimtiniy nuostaty,
jgalinanciy nesilaikyti darbo dienos trukmés. Pavyzdziui, Lietuvos teiséje iki
$iol galiojanti nuostata, leidzianti tam tikry kategorijy darbuotojams dirbti
iki 24 val. per parg, nelaikant tokio darbo vir$valandiniu, nors ir pripaZinta
priestaraujanti Europos socialinei chartijai (pataisytajai).

6. Tendencija nustatyti lankstesnj standartinj darbo laikg kartu
nepaneigia iSimtinio darbo laiko trukmés teisinio reguliavimo prielaidy
atsiradimo ir jsigaléjimo. Vis daugiau valstybiy ES pasinaudoja darbo laiko
direktyvoje 2003/88/EEB numatyta iSimtimi, sudaranc¢ia prielaidas
darbuotojui atsisakyti jam ES teise garantuotos socialinés teisés j pagrista
darbo laiko trukmeés ribojima ir dirbti ilgiau nei vidutini$kai 48 val. per
savaite (“opt-out®). Siandieninés tendencijos lemia tai, kad vir§valandinis
darbas tampa ne i$imtinio, o jprasto/standartinio darbo laiko dalimi. Be to,
darbo laiko teisiniame reguliavime pradeda dominuoti ne imperatyvus ar
dispozityvus kolektyvinis, bet dispozityvus individualus teisinio reguliavimo
metodas. Tokiomis aplinkybémis minimizuojama darbo laiko teisinio
reguliavimo jtaka darbo rinkos reguliavimui (darbo viety karimui ir kt.).

7. Lietuvos situacija darbo laiko teisinio reguliavimo srityje unikali.
Pirma, esame viena i§ nedaugelio ES valstybiy nariy, jsipareigojusiy laikytis
daugiausiai TDO patvirtinty pamatiniy darbo laiko standarty. Pavyzdziui,
1935 m. Sios organizacijos konvencija Nr. 47 ,Dél darbo laiko sutrumpinimo
iki 40 valandy per savaite“ $iuo metu yra ratifikavusios tik trys ES valstybés
narés: Suomija, Svedija ir Lietuva. Vadinasi, tik trys valstybés i§ 27 $iuo metu
pritaria 40 valandy darbo savaités principui, kai tuo tarpu ES teiséje,
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pripazjstant darbuotojo teise j pagrista darbo laiko trukmés ribojimg, darbo
laiko trukmés pagrijstumas siejamas su maksimalia vidutine 48 valandy per
savaite darbo laiko trukme. Manome, biitent tokie Lietuvos, kaip ES valstybés
narés, jsipareigojimai Tarptautinéje darbo organizacijoje, lemia darbo laiko
teisinio reguliavimo ypatumus nacionalinéje teiséje. Antroji Lietuvos
unikalumg lemianti priezastis ta, kad priesingai nei Suomijos ar Svedijos
atveju, misy valstybéje nesant iSplétotos socialinés partnerystés ir
kolektyviniy deryby bei sutarc¢iy praktikos, jstatymy leidéjas, gana detaliai
reglamentuoja su darbo laiko sgvoka ir trukme susijusius klausimus. Kartu
imperatyvaus teisinio reguliavimo metodo dominavima Sioje srityje veikia
LR Konstitucijos 49 str. 2 d. nuostata, butent jstatymy leidéja tiesiogiai
igalinanti apibrézti darbo laiko trukme. Minétos LR Konstitucijos nuostatos
kartu jgalina tik norminémis teisés nuostatomis (jstatymu, kolektyvinés
sutarties norminémis nuostatomis), o ne darbuotojo ir darbdavio
susitarimais ar darbo sutartimi apibrézti darbo laiko trukme. Taciau darbo
laikas Lietuvos teiséje galéty buti reformuojamas nustatant lankscig
standartinio darbo laiko trukme ja apibréziant kaip vidutiniskai ne ilgesne
nei 40 valandy per savaite ir vidutine 8 valandy darbo dienos trukme, kartu
nepaneigiant Lietuvos Respublikos jsipareigojimy TDO laikytis 40 valandy
per savaite darbo laiko trukmés principo bei LR Konstitucijoje numatytos
jstatymy leidéjo priedermés apibrézti darbo laiko trukme.

8. Atsizvelgdami | disertacijoje jvertintas darbo laiko trukmeés teisinio
reguliavimo tendencijas ir siekdami toliau riboti vir§valandinio ir i$imtinio
darbo laiko taikyma, sitilome, pasitelkus imperatyvyji teisinio reguliavimo
metoda, jstatyme reguliuoti bent $iuos klausimus: a) numatyti ne
maksimalig, o viduting maksimalig standartine savaités darbo laiko trukme ir
maksimalig darbo laiko trukme per kiekvieng savaite; b) diferencijuoti
minétg maksimalig savaités darbo laiko trukme priklausomai nuo darbo
sutarties Saliy pasirinktos suminés darbo laiko apskaitos trukmés: kuo
ilgesnis suminés darbo laiko apskaitos laikotarpis, tuo trumpesné vidutiné
savaités darbo laiko trukmé; c) numatyti viduting maksimalig darbo dienos
trukme bei maksimalia kiekvienos darbo dienos trukme, kai taikoma ilgesné
nei savaités darbo laiko apskaita; d) laikinai leisti netaikyti nepertraukiamo
paros poilsio laiko, kartu numatant pareiga ji suteikti ne véliau nei per 72
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valandas (kaip pasiilyta EK). Tokia darbo laiko trukmé, viena vertus,
uztikrinty darbuotojy sauga, sveikata ir skatinty lanksc¢ius susitarimus dél
darbo laiko (i$imtinio darbo laiko (,opt-out®), vir$valandinio darbo, suminés
darbo laiko apskaitos ir kt.). Kita vertus, tokios nuostatos padéty siekti
papildomo lankstumo pasinaudoti nepertraukiamo kasdienio poilsio laiko
nuostata ir ES direktyvos nuostata, leidziancia nuo jo nukrypti.

9. I$analizavus pagrindinius ne viso darbo laiko teisinio reguliavimo
bruozus, matyti, kad aptariamos teisés jgyvendinimas ja siejant tik su darbo
laiko trumpinimu neatitinka $iuolaikinéje darbo teiséje iSplétotos ne viso
darbo laiko koncepcijos. Ne viso darbo laiko samprata siejama su darbo laiko
organizavimo formy jvairove, apimancia darbo sutarties $aliy teise¢ susitarti
dél ne visos darbo dienos, ne visos darbo savaités, dél darbo laiko
i$skaidymo, suminés ne viso darbo laiko apskaitos, netgi miSraus ne viso
darbo laiko organizavimo modelio, kai tariamasi dél darbo dienos ir darbo
savaités trumpinimo vienu metu. Teisé sudaryti susitarimus dél ne viso
darbo laiko gali buti jgyvendinama tik savanori$ky individualiy darbuotojo
ir darbdavio deryby bei susitarimy, o ne kolektyviniy deryby ir sutarciy
keliu. Svarbu, kad teisé inicijuoti $iuos susitarimus pripazjstama ne vien
darbuotojo, bet ir darbdavio teise. Tarptautiné teisé neriboja susitarimo dél
ne viso darbo laiko sudarymo priezasciy ir galiojimo termino, ne viso darbo
laiko minimalios trukmés. Dél $iy salygy darbo sutarties Salims suteikiama
laisvé savarankiskai derétis ir sulygti. Nors LR Konstitucinis Teismas dar
2001 m. i§ esmés pripazino ne viso darbo laiko organizavimo formy jvairove
bei dispozityvaus ir imperatyvaus teisinio reguliavimo metody derinimo
svarbg, reglamentuojant ne visa darbo laika, kai kuriais atvejais Lietuvos
teiséje vis dar dominuoja imperatyvusis teisinio reglamentavimo metodas.
Todél ne viso darbo laiko samprata ir poZymiai Lietuvos teiséje ne visada
atitinka tarptautine teise ir praktika:

9.1. Ne viso darbo laiko nustatymas darbuotojo reikalavimu teisiniu
poziariu vertintinas kritiskai. Tokios nuostatos pazeidzia tarptautinéje teiséje
jtvirtinta savanorisko susitarimo dél ne viso darbo laiko, kuris gali buti
grindziamas tik $aliy valios autonomija, principa. Si ne viso darbo laiko risis
Lietuvos teiséje prieStarauja tarptautinéje teiséje pripazintai nuostatai, kad
susitarimai dél ne viso darbo laiko, kaip ir teisé inicijuoti tokius susitarimus,
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yra pripazjstama ne darbo sutarties Saliy pareiga, o teisé, kitoms esminéms
tarptautinéje teisé¢je ir praktikoje pripazintoms nuostatoms, pavyzdziui,
draudzianc¢ioms darbuotojo nesutikimg dirbti ne viso darbo laiko rezimu
laikyti teiséta priezastimi atleisti i§ darbo. Atsizvelgiant j tai, siilome pakeisti
LR DK 146 str. atsisakant darbdavio pareigos nustatyti ne visg darbo laika,
kai to prado asmenys iki 18 mety ir kiti aptariamoje nuostatoje jvardyti
asmenys.

9.2. Vyriausybé 2007 m. atsisakiusi nepagrjsto minimalios ne viso darbo
laiko trukmés ribojimo, numaciusio, kad ne visa darbo diena gali trukti ne
trumpiau nei 4 valandas per dieng, o ne visa darbo savaité - ne trumpiau nei
3 dienas, iki $iol paliko galioti nepagrjsta ribojima, draudziantj ne visa darbo
laikg dirbantiesiems taikyti sumine darbo laiko apskaitg, kai kuriais atvejais -
dirbti vir§valandinj darba, dirbti tam tikrus darbus. Sitlome minétas
nuostatas pripazinti netekusiomis galios.

9.3. Lietuvos Respublikos uzimtumo rémimo jstatyme (toliau - UR])
jvardytos ne viso darbo laiko nustatymo prieZastys ir trukmé taikytina
valstybés finansinés paramos salygoms, o ne darbo laiko salygos nustatymui
ir tokios salygos galiojimo terminui. UR] nuostatose netiksliai vartojama ne
viso darbo laiko sgvoka, nes jstatyme numatytais atvejais faktinis darbuotojo
darbo laikas nesutrumpéja. Todél $iame jstatyme vartojama ne viso darbo
laiko, nustatomo darbuotojams ekonominius sunkumus patirianéiose
imonése, savoka artimesné dalinio nedarbo sgvokai, kuri yra jtvirtinta TDO
teiséje ir tapati ne viso darbo laiko sgvokai. Atsizvelgdami j tai, sialome
Lietuvoje reglamentuoti ,,dalinj nedarba®, atitinkamai pakeic¢iant ir papildant
LR DK 146 str. Si sgvoka prisidéty prie ne viso darbo laiko teisinio
reguliavimo aiskumo. Be to, svarbu koreguoti LR DK nuostatas, sudarancias
prielaidas i§ darbo atleisti darbuotoja, nesutikusj dirbti pasikeitusiomis
salygomis dél ne viso darbo laiko, atitinkamai pakeic¢iant $io kodekso 120 str.
ir 146 str. nuostatas.
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