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LEGAL ASPECTS OF THE COMPENSATION FOR THE DAMAGE CA USED TO
EMPLOYEE’'S HEALTH

Andrius Verikas

Summary of Doctoral Thesis

The problematics and relevance of the topic discued. The protection of Human
health as one of the basic human rights invitesnapctehensive research. The importance of the
proper protection for this right is especially urisied in labour relations. State Labour
Inspectorate of the Republic of Lithuania providesnpulsive statistics: there are 250 million
people injured at work and 160 million of employesdso suffer occupational diseases every
single year all over the world. Moreover, in ye®@0@ there were 3419 accidents at work and
1019 cases of occupational diseases were establisHathuania. To put it in other words, the
level of accidents at work reaches 267 cases fdr thdusand of inhabitarits Paying a
considerable regard to the fact that accidents @k vand occupational diseases comprise a
massive expression, specific legal regulation whichvides for the compensation for the
damage derived from legal labour relations is nesgli

It is evident that actual guarantees for the coregeon of the damaged caused as a result
of injury to employee’s health are related not awlyhe duty of employer to provide health and
safety at work but to the interest of whole societgnsure social security for the people injured.
Needs of each injured person are different andsiddal, obviously, the interests of injured and
the person who is liable for the injured vary tbdoreover, there is no uniform attitude in the
society what level of social security is sufficieviten the damage is caused as a result of injury.
Fair and full compensation for the damage causetthdoemployee is an outcome of complex
adjustment of all these different interests anduaks. Therefore, it is necessary to have a look,
in a complex manner, at the compensation for timagdg@ caused as a result of injury employee’s
health and its peculiarities of legal regulatiorLithuania, especially underlining the interaction
of various compensation methods.

The relevance of the chosen topic is marked byah@wing:

— the compensation for the damage caused as at re@Swccidents at work and
occupational diseases by the way of social inseraacapplied in West Europe for over a

decade, however, it is a new institute (2000) itnw@nia and its application in the legal system

! Situation of safety and health at work in LithumrThe Supreme State Labour Inspector of Republic o
Lithuania V.Pluktas. 25 of April, 2007 iittp://www3.Irs.lt/docs2/XZZ11JVP.PPT[time of accession 12 September,
2007].
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of Lithuania has no theoretical background andtndiss were carried out;

— as the Civil Code 2001 determines employer’silligbfor the damage caused as a
result of injury to employee, the specific legaloyisions which provided for the strict
employer’s liability derived on the basis of occtipaal risk are no more valid. Therefore, it is
necessary to remove legal gaps by providing ctatiibns on the preconditions of employer’s
liability which invites for further research (whi@h now not given proper attention);

— the social insurance of accidents at work andipational diseases is often seen as the
insurance for the employer’s liability for the dageacaused to employee’s health. However,
legal regulation and the case law reveals thatkiinid of social insurance in Lithuania does not
ensure this function and can not compare to thpes¢extent) of pecuniary employer’s liability;

— the damaged caused to the health of employeebmaypmpensated by applying the
social insurance of (for) pecuniary employer’s ilis§ypand accidents at work and occupational
diseases. However, Lithuania has no conceptiomferaction of the means of the compensation
for damages. Therefore the definition of criteridies just and complete compensation of
damages is relevant academic and legislative pmollkich invites for further development.

The object of the research.The compensation for the damage caused to empdoyee
health by applying the pecuniary employer’s lidpiland social insurance against accidents at
work and occupational diseases.

The thesis does not examine the issues of accidemisrk and occupational diseases in
essence or execution of the duty to compensatdahmges. The compensation for the damage
caused to employee’s health by applying of socialiance of lost work capacity (disability)
and insurance of civil liability are also excludéthe research performed does not examine the
system for compensation of damages for civil ses/and other peculiar groups of employees
(e.g. seamen). The legal aspects of the compendatidhe damage caused as a result of death
of employee are not discussed.

The objective of the thesis.To reveal systematical - functional relations betwe
employer’s liability and compensation for the damag employee’s health by social insurance
against accidents at work and occupational diseaseédo define the interaction of the various
means for damage compensation in Lithuania.

Tasks of the thesis:

— to examine, in a complex manner, the legal @hstiderived from the compensation of
the damage caused to employee’s health and toed#im pecuniary employer’s liability and
rally criterions for social insurance against aeaqits at work and occupational diseases;

— to investigate preconditions of the pecuniary leygy’s liability for the damage caused
to employee’s health while evaluating their sigrafice to the scope of compensation for

damage;



— to define the purpose and functions of the saoslirance against accidents at work
and occupational diseases in the system of compendar damage caused,;

— to reveal the process of the transformation aipgry employer’s liability into social
insurance against accidents at work and occupdtidiseases and to define preconditions
necessary for implementing the optimal limitatiafigecuniary employer’s liability.

The defended theses (statements):

— the pecuniary employer’s liability and socialurence against accidents at work and
occupational diseases needs to be evaluated agsseris of the compensations for the damage
caused to employee’s health system. These typesmpensation are connected by functional
relations and the main purpose of this systemiiséanpensation for the damage caused;

— the concrete experienced damage (loss) causadusy to employee is an objective
criterion which indicates the limits of the compatisn for the damage caused to employee’s
health system;

— the relation of the damage caused to employee&dtth with the work is the main
precondition that ensures the stability of the cengation system for the damage caused to
employee’s health independent of transformatiomrsiong in the system.

The scientific novelty of the thesisThe novelty of the scientific thesis is groundsd
comprehensive investigation of the pecuniary emgfsyliability and social insurance against
accidents at work and occupational diseases. Thereno academic researches aiming to
investigate the system of the compensation for damage caused to employee’s health in
Lithuania. These issues were considered in isaolaither as pecuniary employer’s liability or as
various aspects of civil liability or social insace. It is possible to mention these Lithuanian and
foreign scholars who in separate aspects haveadsmesi issues linked with the compensation for
the damage caused to employee’s health: V.Nekrad8aSruodis, T.Bagdanskis, T.Davulis,
V.Mikelénas, R.Macijauskien V.Tiazkijus, J.Maculevius, P.Gébliauskas, L.A.Maidanik,
N.J.Sergejeva, R.S.Azimov, M.L.Nikitina, M.J.Mam@i, J.N.Korsunov, D.Schwab, J.Spier,
H.Koziol, B.Markesinis, M.Coester, G.Alpa, A.Ullgsteand P.Cane. The legal aspects of the
compensation for the damage caused to employealthHey applying the social insurance were
examined by A.Guogis, J.Tartilas, A.S.Goldenveize8.M.Kovalevski, S.N.Sinkov,
E.l.Astrachan, V.D.Roik, J.A.Kosariov, E.E.Maciugk and Ch.Rolfs.

Practical significance of the thesisConclusions and recommendations provided by the
thesis could be significant for legislature whilevdloping the legal regulation for relations of
pecuniary employer’s liability and certain aspestsocial insurance against accidents at work
and occupational diseases. The research could Iptulhevhile evolving a comprehensive
attitude of the courts of general competence amdiradtrative courts to the compensations for

the damage caused to employee’s health as comphitute. Moreover, practical general
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conclusions could be of significant importance mp&yees while implementing the right to
compensation of damages as well as for employeile @Wefending their own interests.

Methods of the research.The main method applied is empirical methods, the
method of document analysis. It is equally impdrteimmention other theoretical methods of
systemic analysis, statistics analysis, comparativistorical, teleological, analogue and
generalization method, which were applied whiléqrening the research.

Sources of the researchin the course of preparation of the thesis, worksdccted by
Lithuanian and foreign representatives of the doetrof social security law were quoted.
Considerable regard was paid to positive sourcdavaf international as well as national legal
acts were analyzed while revealing the problematicthe topic. Lithuanian draft legal acts,
explanatory notes, official explanations and anmeuaments of ministries and other state
institutions were considered. The examination ef¢hse-law of the Constitutional Court of the
Republic of Lithuania, the Supreme Court of Lithizaand the Supreme Administrative Court of
Lithuania was carried out. It was referred the daseof the Court of Appeal of Lithuania too.

Approbation of the research results.The thesis has been discussed at the Department
of Labour Law and Social Security of the FacultyLaiv of Mykolas Romeris University (11
October 2007) and at the sitting of the Doctoraldgis Commission of Mykolas Romeris
University (12 October 2007). The Commission recanded the thesis for public defending.

Structure of the doctoral thesis.The thesis is composed of an introduction, reviéw o
the research, the methodology of the thesis, tperts of presentation-research, conclusions,
proposalsda lege ferendand a list of literature. At the end of the thesidist of scientific

articles related with the topic of the thesis whiave been published by the author is presented.

The First Part of the thesis titled ,, Theoretical apects of the compensation for the
damage caused to employee’s health$ designed to reveal the interaction of varioysesyof
compensation for the damage caused to employealthhend to develop a conception of the
compensation system for the damage caused to eagXolgealth. The part is composed of four
chapters.

The First Chapter titled ,The conception of the conpensation for the damage
caused to employee’s healthtieals with the problematics of definition and assent of the
damage caused to employee’s health.

The chapter underlines that in Lithuania as welfaasign countries health harm in the
legal meaning is divided into non-pecuniary logsisnages) and pecuniary loss. Pecuniary loss

is composed of victim’s past losses and future pecy losses. Nevertheless, health is
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immaterial value and the assessment of health ltarmot be understood in uniform - social,
moral, medical and economical elements of the heatinception have different weight.
Criterions for assessment of non-pecuniary losséesigned to guarantee that the compensation
for health harm would be neither too little nor egsive. In addition, compensation of losses has
to ensure optimal life quality for the victim. K pbutlined that the lost working capacity due to
health harm is one of the criterions to assessfih@e pecuniary losses. In all cases full
compensation for health harm is pursued, howevesessment of health harm comprises of
many compromises and is linked with future perdpest The conception of damage is
depended on prevailing attitude to the victim’'sdse@ the society too. It is noted that health
harm means quantitative characteristics of thel ledations derived from compensation for the
damage, however, the health harm cannot be expreste abstract value and depends on
individual circumstances of every single case.

Even though the damage caused to the employedth meay be interpreted differently,
the compensation of it has its own peculiaritiempared to other cases of compensation for
health harm. Social compromise in the legal lalrelations determines that compensation for
the damage to employee’s health does not coincitle tiwe regular conception of the health
harm: the limits for employer’s liability can bestgcted or expanded and social insurance for
compensations of lost working capacity might notlibked to concrete loss experienced at all.
Therefore, conception of health harm as quantgativaracteristics is not a single background
for codifying legal relations derived from competi@a for the damage caused to employee’s
health. Preconditions for damage compensation ddétermine the conception of the damage
caused to employee’s health and its assessment.

The Second Chapter titled ,The Compensation Systerfor the Damage Caused to
Employee’s Health” reveals the need to systemize legal relationyel@rfirom compensation of
the damage caused to employee’s health and thertaftthe system.

Having summarized different conceptions which datee the variety of compensation
types, two main theories are distinguishéldeory of damage partitignwhich historically
developed into social insurance gpatticular justice or theory of compensation forcatental
damagewhich is linked to the need to compensate the denwaused to the special social
values, inter alia health, independent of guiltagtier Two challenges the position of Lithuanian
and foreign authors that the damage could be cosapet by various types of compensation
schemes: legal doctrine provides ranging from thoeseven compensation schemes; however,
interaction of those schemes is not revealed wheeles it ambiguous if those systems are
alternative or operating independently. It is sigjge to assess the compensation for the damage
caused to employee’s health as an entire system.aith of this system - compensation for

damage - is implemented by different compensatigped, which in all cases compose
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subsystems of the system, i.e. structural elemaintie system which implement only certain
functions of the system. It is concluded that pémynemployer’s liability and social insurance
against accidents at work and occupational disea®esubsystems of the compensation for the
damage caused to employee’s health system.

The Third Chapter titled ,Transformation Processes of the Compensation for the
Damage Caused to Employee’s Healthassesses the background in Europe and Lithuania fo
the development of contemporary compensation ferdamage caused to employee’s health
system by historical method. Having examined thetohical sources, it is determined that the
start of compensation system for the damage catosedhployee’s health is associated with the
industrial development in 19th century: the tecbges used in working process became not
only potentially but actually hazard to employessfety and health. Compensation for the health
harm, based on tortious liability, could not méwst thanging social relations. It was necessary to
recognize that the liability for the damage causedmployee’s health is derived not from the
delict (njuria), but employment contradbgatio conductipin order to transfer the guilt proof to
employee. However, this transformation of emplaydiability was not sufficient as in many
cases the damage caused to employee’s health wideraal. Thus, the need for the doctrine of
a strict employer’s liability to substantiate themgpensation for the damage emerged out of
professional occupation arosehgorie des TatigkeitsrisikpsThe employer’s liability based on
the theory of occupational risk was developed acéng specialized laws (Germany) or by case
law (France). However, the latter theory did ncarguntee the legal certainty and definiteness for
the subjects, employee and employer, of legal icglatderived from compensation for the
damage caused. This situation forced to look ferabmpensation type which would ensure the
alternative to employer’s liability and guaranteeial security to the employee even in the case
of accidental damage. The implementation of thicfion was delegated to social insurance: this
model was developed following the principle of irece of civil employer’s liability on behalf
of the third person.

Chapter Two outlines that similar processes in dhea of regulation for the damage
compensation for the employee’s health were impigatk in Lithuania after restoration of
Independence. The issues concerning the compendatidhe damage caused to employee’s
health were regulated by the Civil Code which wdapaed in 1964 and The Provisional Law on
Compensation of Damage Caused as a Result of Adsid¢ Work and Occupational Diseases
of Republic of Lithuania (hereafter - Provisionadvl) valid since the year 1997 which was
replaced by the Law on Social Insurance againstdeéots at Work and Occupational Diseases
of Republic of Lithuania valid since January; 2000. However, this transformation process in
Lithuania is not marked by continuity for which sddnsurance against accidents at work and

occupational diseases did not overtake the funstigpical for this kind of social insurance.
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Moreover, the implementation of Provisional Lawstdl relevant in practice as this law has a
retroactive validity. It is concluded that socialsirance against accidents at work and
occupational diseases is unable to ensure thesliofiemployer’s liability after the Civil Code
valid since July T, 2001 and Labour Code valid since Januaty2D03 came into force and
deficiency of entire compensation of damage catsetployee’s health occurred.

Chapter Four titled ,Functional Relations of the Campensation System for the
Damage Caused to Employee’s Healthteviews significant to Lithuania principles of the
compensation system for the damage caused to eegolyealth in Lithuania.

Legal provisions regulating the compensation of agencaused to employee’s health are
of more or less public as well as private natuteusT it is impossible to resolve the problematics
of interaction of different compensation types wigfierence only to competition of general and
specialized legal provisions. Having regard to ¢aee law and normative legal resources, it is
suggested to base systematical relations betwd@aredit compensation types on three main
principles: 1) Constitutional principle of fair damage compensation performsuacfion of
integration of various compensation types and coisndem into integral system of the damage
compensation. 2pubsidiarityin the system of compensation for employee’s hebhfrm is
applied by defining the relation between the emgityliability and social insurance against
accidents at work and occupational disease€oB)petitionin the compensation for health harm
to employee system as a principle of functionaénattion regularly means the competition of
legal provisions at the scope of the same type amhaje compensation. Accordingly, it is
concluded that special rules for compensation afaige caused to employee’s health can not be
less beneficial than the other rules of tortioability.

The Second Part titled ,The Scope of Employer’s Lihility for the Damage Caused
to Employee’s Health” examines the relation between pecuniary employetslity and civil
liability, the preconditions of the liability andheer peculiarities of the subject-matter. The part
composed of six chapters.

The First Chapter titled ,The Position of Pecuniary Employer’s Liability in the
Damage Compensation Systemtlefines the origin of the pecuniary employer’s iliap as
derived from civil liability and the factors whiaretermine the peculiarities of preconditions for
this liability.

Having examinined various legal doctrines conceynihe imputation of employer’'s
liability for the damage caused to employee’s liettlabour or civil branch of law, the validity
of such assessment is challenged: civil liabilibg gecuniary employer’s liability are designed
to ensure function of compensation in the legatesys Namely, general functional purpose
enables these compensation types to be undersgodnaplementing but not delimiting each

other. It is concluded that preconditions of cliability in the transformation process of labour

11



legal relations were complemented by specific aspécontractual nature of legal labour
relations and peculiarities of causal relation) #rely gained a new quality, yet without loosing
the direct functional relations with civil liabijit The particularity of employer’s liability for éh
damage caused to employee’s health is determinespbgial protection attributed to human
health in the labour process.

It is suggested to classify the preconditions opleyer’s liability for the damage caused
to employee’s health according to the classificatad preconditions for civil liability into
following groups: 1) the subjects of liability atennected by labour legal relations; 2) a damage
is caused to employee’s health; 3) unlawful empfgyact harmed the employee’s health; 4)
health harm is linked to unlawful employer’s actvayrking act; 5) health harm occurred at the
fault of employer. It is emphasized that in thensfarmation process of civil liability the content
of civil liability preconditions has changed, hoveeyvemergence of special circumstances (e.g.
intoxicated employee) does not mean developmennenf, not typical for civil liability
preconditions: these circumstances may be assessethe context of aforementioned
classification of liability preconditions.

Chapter Two titled ,ldentification of subjects of Pecuniary Employer’s Liability”
defines the subjects of pecuniary employer’s lipbidnd assesses the significance of labour
legal relations in the application of this liabylit

Subjects of pecuniary employer’s liability are eoygle and employer. Determination of
legal labour relations between the person respltenaitd the victim is significant while applying
pecuniary employer’s liability. Labour relationsveéoped by legal doctrines and case-law let to
presume that application of pecuniary employegsility is possible when labour relations are
not executed by employment contract (in a casdexfal work). The compensation for damage
caused to employee’s health is examined given dht¢abour relations. Employment contract is
one of the descriptive features of labour relatidrtsvever, in the sense of pecuniary employer’s
liability for the damage caused to employee’s ledhe following features are considered to be
significant to labour relations: employer is un@eduty to provide safe and healthy working
conditions and employee has a duty to meet theirmgants of the working rules set by
employer.

It is emphasized that Article 4 Paragraph 2 of Brevisional Law determines the
employer’s liability in some cases based only anrdtognition of labour relations, i.e. when the
damage caused to employee’s health which occumedwge to or from work concrete person
who caused the damage is liable. It is supposddfifsakind of employer’s liability for ,others
fault” is understood as not the compensation ferdamage but as guarantee of social security
for the employee who experienced health harm. Hewethis function is not typical to either
civil or pecuniary employer’s liability.

12



The Third Chapter titled ,The scope of the Compenstaon for the Damage as a
Precondition of Pecuniary Employer’'s Liability” examines the damage precondition in
pecuniary employer’s liability by historical andraparison methods.

Having examined Lithuanian legal acts, it is coaséd that estimating future pecuniary
losses in accordance with the criterias of legitiynand certainty of the loss set by the Civil
Code of 2001 enables to implement full loss comaems in the most precise manner and to
achieve the right balance of interests betweenvibem and the person responsible for the
damage. In accordance with Article 6.283 of theilGdode of 2001 future pecuniary losses of
employee as a result of health harm are determiryedoncrete loss value and its connection
with health injury. Full and fair future pecunialysses compensation is impossible to ensure
while assessing those losses according the pegeerdh lost working capacity (set by the
Provisional Law). It is outlined that the courtsaad future pecuniary losses for the employee’s
health harm by periodic benefits (even though theil Code sets lump sum benefit as
alternative) and while counting it refer only ta@entage of lost working capacity.

It is stated that the compensation for losses chase result of employee’s health harm
should rationally ensure not only the basic neadsdgoality. The compensation for losses by
applying the employer’s liability is crucial to @eer the victim’s infringed rights. Lithuanian
case-law which deals with the issues of compensdbo losses are decided without paying
regard to concrete victim’'s needs (e.g. statingttavictim is entitled to treatment without cost)
is not accepted.

The damage caused to employee’s health may be cwaeel by applying pecuniary
employer’s liability. This compensation for the hbdarm in Lithuania is set by the Civil Code
of 2001 since it entered into force on 1st of JARO1. Compensation for non-pecuniary losses
in a case of injury to employee’s health is a dtmstt part of the principle of full damage
compensation.

It is concluded that the damage precondition in pleeuniary employer’s liability is
related to full damage compensation for the hedddrm. In the system fair damage
compensation is depended on the interpretatiohefforementioned conception of damages as
a precondition for pecuniary employer’s liability.

Chapter Four titled ,Aspects of Conception of Emplyer’s Unlawful Act” examines
the employer’s unlawful act as a precondition fecymiary liability.

Having reviewed the conception of unlawful act byamining legal acts of foreign
countries as well as Lithuanian legal acts andllegatrine, it is concluded that pecuniary
employer’s liability for unlawful act can be baseot only on the infringement of specific legal
provision but on the breach of general duty to tienéive and careful. This conception of

unlawful acts enables to determine peculiaritieeraployer’s unlawful act when the damage is
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caused to employee’s health.

It is noted that employer’'s unlawful act is linkéal the breach of employer’'s duty to
provide employees with safe and healthy workingditions as well as failure to perform
employer’s duties or inadequate implementation utied while organizing the work process.
Health and safety requirements are set by Europson and international and national legal
acts. However, unlawful employer's act can be daeteed on the basis of principles of
rationality and fairness even when the health h@aomemployee occurred as a result of
unforeseen circumstances (Article 46 ParagraphtBeoLaw on Employee’s Safety and Health).

Legal doctrine recognizes the employer’s liabifity the damage caused by employees
(indirect liability). It is considered that the umy to employee experienced as a result of anfact o
another employee should be recognized as relatiriget breach of employer’s duty to organize
the work process.

It is noted that the conception of employer’s urildvact based on ambiguous features
reveals the drawbacks of pecuniary employer’s litgband stresses additionally the need to
compensate the damage caused to employee’s health.

Chapter Five is titled ,Peculiarities of Causal Rehtion of Employer’s Liability” is
composed of two sections, whose distinction is td@seduality of causal relation concerning the
issues of employer’s liability for the damage caligeemployee’s health.

First Section titled ,Causal Relation between the Eployee’s Health Harm and
Work” analyses primary link of the causal relation.

Having analyzed this link of causal relation idistinguished: 1) causal relation between
employer’s unlawful act and injury to employee;c2usal relation between injury to employee
and work. These parts of causal relation is cloBeked to each other and is examined together,
however, different circumstances are assessed whtlermining relation between health harm
and unlawful employer’s act. Absence of any of eéhparts of the causal relation withdraws the
employer’s liability. On numerous occasions it asgible to determine if the injury to employee
is a result of employer’s unlawful act by speciabwledge (expertise). It is outlined that the
relation of injury to employee with work is a braadorecondition of employer’s liability: it
depends on the definition of the terms ,accidentvatk”, ,accident on the way to and from
work” and ,,occupational disease”. Injury to empleyexperienced at working place and during
the working hours by itselper s does not confirm the relation of health harmeitiwith work
or employer’s unlawful act. Causal relation is dei@ed having regard to all circumstances and
principles of fairness and rationality.

The Second Section ,Causal Relation between Emplogy's Health Harm and
Damage” examines the secondary link of the causal relation

While examining this link of causal relation it sated that causal link enables to
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determine the concrete loss the employee expedeaa result of health harm. In this regard it
IS necessary to assess future pecuniary lossesessila of health harm and they are influenced
by lost working capacity as well as by other cirstamces (employee’s transfer to less paid
work position, redundancy and its reasons, themistperspective to find another job as well as

general health status, age and other factors)afthiede that the victim’s future pecuniary losses
are composed of average remuneration part, cowageording the percentage of lost working

capacity, is challenged. Thus, it is suggestemtaect legal provisions of the Civil Code in order

to design a chance to review the periodical benef# compensation when the scope of lost
working capacity changes.

Employee’s past and future pecuniary losses asudtref injury are assessed according
their relation with health harm too. Causal relatitetermines the value of non-pecuniary losses.

While determining the victim’'s losses in the meaniaof employer’s liability it is
necessary to include other gaining’s and damagepeosations assigned to the victim.
Therefore, it is concluded that causal relatioredaines the scope of employer’s liability.

Chapter Six titled ,The Problematics of Determining the Employer's Fault”
examines the guilt as a precondition of pecunianpleyer’s liability.

The chapter outlines the need to compensate thaglamaused to employee’s health
independent of employer’s guilt. Having examined ttonception of guilt provided by lega
doctrine and national legal acts it is concludeat tjuilt precondition has twofold importance to
employer’s liability: 1) the guilt is a background apply the employer’s liability; 2) mixed
employer’'s and employee’s guilt is a backgrouncetiuce the damage compensation.

It is noted that in Lithuania and foreign countrilee guilt is assessed by higher standards
when the issue of employer’s liability is considker&mployer’'s guilt in a case of injury to
employee is determined by the way how the employas performing his/her duty to provide
employees with proper, safe and healthy workingdd@ms. This duty in a sense of employer’s
guilt is almost absolute - only extraordinary andaneseen circumstances which could not be
controlled by employer or cases when all requirexhms were used can withdraw employer’s
guilt. The proof of guilt is assigned to employer.

It is stated that employer’s pecuniary liabilityedonot ensure the compensation for the
damage which is a result of accidental employeeath harm. The employer without guilt is
liable as manager of excessive hazard source iftereance of this source was not included into
employee’s duties. Therefore, the need to comperaatidental damage by applying different
compensation types is emphasized.

While examining the precondition of guilt in thense of pecuniary employer’s liability it
is outlined that the reduction of the damage comsgton is determined by victim’'s gross

negligence.
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The Third Part titled ,The Purpose of Social Insurance against Accidents at Work
and Occupational Diseases in the Compensation Syst®f the Injury to Employee” reviews
this compensation type for the damage caused téogegis health and the interaction of it with
the employer’s pecuniary liability. The part is quosed of four chapters.

The First Chapter titled ,Functions of Social Insurance against Accidents at Work
and Occupational Diseasesanalyses the relevant issues of this type of imsagran the aspects
of social security and insurance of liability.

Having examined all relevant theories of socialumsce (human inherent rights,
subsidiary support, human personal responsibility their own future, solidarity and social
justice), tasks of social insurance developed lgriational Labour Organization, it is stated
that priority to social insurance against accideatswork and occupational diseases is a
guarantee of employees’ social security.

Relation of social insurance against accidents @kvand occupational diseases with
insurance of civil liability is being examined.istemphasized that the function of social security
is implemented by applying social insurance to cengate the damage caused to employee’s
health. However, the result of implementation as tfunction is the protection of employer’'s
pecuniary interests related to his/her pecuniaability too. Insurance of liability and social
insurance against accidents at work and occupatthseases are sharing a common functional
purpose. As follows, this type of social insuransea consequence of civil insurance and
employer’s pecuniary liability transformation. Howveg, interests insured by social insurance of
liability are different as well as insurable ocaces and the circle of insured persons.
Therefore, it is suggested to assess social insaragainst accidents at work and occupational
diseases not as a insurance of employer’s lialblitiyas an institute concerning the restrictions
of employer’s liability. It is concluded that thiype of social insurance which guarantees
compensation for the damage caused to employealthtend social security should be linked to
the pecuniary employer’s liability: only in this wat is possible to determine full and fair
compensation for damage caused to employee’s health

Chapter Two titled ,Subjects of Social Insurance aginst Accidents at Work and
Occupational Diseasesteviews the legal statuses of participants in $a@csarance relations.

It is noted that mandatory social insurance agaaestdents at work and occupational
diseases according insurer legal status can bixex find flexible model. Fixed model means
that monopoly of state insurer exists whereas lilexmodel provides for the competition of
insurers. Flexible model of social insurance agamgsidents at work and occupational diseases
operates in many European countries. However, dedization of insurers is determined by
historical circumstances of social insurance dewalent. It is assessed that pluralism of insurers

in Lithuania could not guarantee an effective impdatation of social function.
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Having analyzed Lithuanian legal acts, it is stateat insurer is defined by two criterias:
1) insurance duty needs to be set by law; 2) imsuaee obliged to pay insurance contributions
for concrete insured (employees) or to inform ieswf their insurance.

This chapter outlines the conception of insurede Tircle of insured subjects is
determined by the display level of social solidarithe fact of insurance and social insurance
length are assigned to the features which destiidbkegal status of insured.

It is stated that dependently on the definitiorthad subjects of social insurance against
accidents and occupational diseases, this insuranite a different scope implements two
functions: limitations of employer’s pecuniary liely and guarantee of social security to
employees. The extension of the circle of insured@ns is significant while implementing state
social security politics which concerns the soctplarantees designed to persons who
experienced health harm; however, it has no impactimitation of employer’'s pecuniary
liability.

Chapter Three titled ,Preconditions of Compensationfor the Damage Caused to
Employee’s Health by Applying Social Insurance agaist Accidents at Work and
Occupational Diseasesteals with the preconditions of the damage congi@rsand their link
to preconditions of employer’s pecuniary liabililjowever, having regard to the fact that social
insurance performs not only a function of limitittge employer’s liability but guarantees social
security to the employee’s who experienced heattimhipso factocompensates accidental
health harm, it is concluded that social insuraimcéhe transformation does not overtake all
preconditions of employer’s liability but those gfiilt and causal relation. On this basis two
sections of the chapter are distinguished.

First section titled ,,Causal Relation of Social Insirance against Accidents at Work
and Occupational Diseases”’examines the precondition of causal relation. Ithlania
precondition of causal relation has peculiaritigsl@recognizing the health harm experienced
during insurable occurrence as well as while det@ng non-insurable occurrence. On this basis
two subsections are distinguished.

The First Subsection titled ,Causal Relation at Detrmination of Insurable
Occurrrence” examines the cases of determining the definitionnefirance risk and causal
relation between insurance risk and injury to emgéo

Having regarded to practice of foreign countriéss iemphasized that insurance risk is
understood as employee’s health related to workatRe with work is defined by giving the
conceptions of ,accident at work”, ,accident on tay to or from work” and ,occupational
disease” (Germany, Federation of Russia) or istdeiftiterpret by case law (France). With regard
to beneficent practice of foreign countries ituggested to withdraw the regulations of insurable
occurences and define by law insurance risk as@yapls health harm related to work.
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It is stated that in the sense of social insuragaenst accidents at work and occupational
diseases in Lithuania three groups of accidentsdatnguished according the relation with
work: 1) the ones occurred at the working proc&stelated to professional occupation; 3)
conditionally recognized as related with work. Widlgard to case law it is stated that definition
of insurable occurrences by law not always provithes courts with the chance to evaluate
relation of employee’s health harm with work anBeta fair decision. It is noted that causal
relation can be determined only if all concretecwinstances of acts are assessed paying a
considerable regard to the principles of fairness rationality.

Moreover, it is noted that the relation of damageuored with professional occupation is
one of the preconditions for employer's pecuniaapility (Article 246 Paragraph 6 of the
Labour Code). It is presumed that these precomditishould be interpreted uniformly while
compensating the damage for employee’s health plyiag social insurance.

The Second Subsection titled ,Causal Relation at Dermination of Non-Insurable
Occurrences” reviews circumstances that withdraw causal retabetween health harm and
work.

In Lithuania circumstances determining that empddyehealth harm is non-insurable
occurrences is set by law. It is presumed that glatthose circumstances can be understood as
meaning victim’s guilt. However, they do not withdr relation between the employee’s health
harm and professional occupation in all cases.darse of causal relation conditions set by law
are examined: 1) insured was in-sober or intoxecated this did not have any connection with
the technological qualities of the work assignedtioy employer; 2) insured was suffering a
disease not related to work; 3) insured self wifdhout knowledge of employer) was working
on his/her own behalf; 4) violence was used agamsired if circumstances of violence and
motives were not related to work, except cases wdwmident occurs on the way to or from
work.

With regard to case law it is stated that aforemeet circumstances in many cases
reveals that health harm experienced by employde not be related with professional
occupation. However, it is outlined that definitiof insurable occurrences or non-insurable
occurrences implies the determination of causalti;dl between health harm and work and
providing by law the circumstances occurring ingbie most often, which withdraw causal
relation, is inexpedient.

Equally it is stated that proper interpretationpoéconditions of causal relation which
depends on concrete circumstances, proper impletn@mtof principles of fairness and
rationality and understanding of purposes of scaalrity, may guarantee fair compensation of
the damage caused to employee’s health by appllgagngystem of compensation for the damage

caused to employee’s health. Inadequate legal aggnl of causal relation or its
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misinterpretation and improper application are ade@ by the cases when compensation for the
damage caused to employee’s health by applyingdle&l insurance is not awarded, even so
still employer’s pecuniary liability can be applied

The Second Section titled ,Guilt as a feature of gaocial insurance against Accidents
at Work and Occupational Diseasesteviews the peculiarities of this precondition.

In Lithuania precondition of guilt is not distinglied while talking of social insurance
against accidents at work and occupational dise¢étsesgpresumed that part of the conditions set
by law which determine that employee’s health h&amon insurable occurrence not in most of
the cases denies the health harm relation with wodceover, it reveals that health harm is a
fault of the victim. The following conditions arastinguished and examined: 1) insured did
deliberately (intentionally) aim for the accidef); insured was in-sober or intoxicated and this
did not have any connection with the technologigahblities of the work assigned by the
employer; 3) insurer, insured or beneficiary (remip of insurance premium) caused a
substantial breach of insurance rules; 4) the essexperienced the damage because of his own
actions and these unlawful acts were determinegrbytrial institutions or national courts as
criminal acts or administrative offences, excep thfringements of normative legal acts of
safety or occupational hygiene regulations. In clianpe with the case-law it is stated that when
the health harm of employee is a result of his@ivem fault, failure to compensate the damage by
application of social insurance is incompatiblehnpturposes of social insurance.

Having considered the condition of guilt appliedas element of social insurance in
foreign countries it is emphasized that the gilingurer and insured may give rise to different
consequences. It is recognized that guilt of indusea background to reduce the insurance
premium (Germany, Federation of Russia. At the samme the employer’s guilt has no
influence for determining an insurable occurrereeéen so, social insurance institution has a
right of recourse to employer (Germany).

It is concluded that condition of guilt should gaatee the right balance of interests of
participants in social insurance legal relationsl @msure fair damage compensation in the
following ways: 1) victim’s guilt is a background teduce the amount of insurance premium in
proportion with the guilt (compromise insurancerpiem); 2) condition of guilt determines the
social insurance institution’s right of recourseetaployer. For the aforementioned reasons it is
suggested to incorporate the condition of guiltithuanian legal labour relations.

Chapter Four titled ,Conceptions of Damage Causeda Employee’s Health and Its
Compensation by Social Insurance against Accidentt Work and Occupational Diseases”
deals with the legal aspects of full compensat@rhkalth harm by this type of social insurance.

It is emphasized that in Lithuania social insuraragainst accidents at work and

occupational diseases encompass only the compemsdtiuture pecuniary loss which occurred
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as a result of employee’s health harm. Compensatiotosses for treatment, medical and
professional rehabilitation is imputed to othereypmf social insurance (sickness and maternity
insurance, health insurance). However, there ipriarity set while choosing the type of social
insurance for compensating the damage caused togees health.

Chapter Four also reviews the system of compemsatiny social insurance against
accidents at work and occupational diseases: ssskhenefit, lump sum benefits and periodic
benefits. It is outlined that formulas which deterenamount of lump sum benefits and periodic
benefits are based on the amount of future pecufoases counted according the degree of lost
working capacity as well as on coefficients regatathe value of compensations. It is presumed
that coefficient of ,,0,5* that is used while coumdi periodic benefits is designed to balance the
benefit of this type pf social insurance with oteanilar social benefits belonging to persons in a
case of lost working capacity (work disablemensddility) or old-age pension). It is assessed
that this kind of balance of social insurance conspéons when no regard is taken to appointed
similar social benefits is unacceptable.

The amount of lump sum benefits and periodic corsgon, it is emphasized, is
counted differently. Having considered the practitéoreign countries and recommendations of
International Labour Organization it is stated ttradse benefits should be determined by the
same principles despite the fact if insurance puemis paid as a lump sum benefit or periodical
benefits. Thus, it is suggested to unify the pples for determination of benefits.

It is stated that while compensating the damagseduayal insurance against accidents at
work and occupational diseases, full compensatoribie damage caused to employee’s health
and full limitation of employer’s liability are nopursued. Supplementary application of
employer’s pecuniary liability for the damage calise employee’s health is relevant not only
while compensating the victim’'s past losses andpeguniary losses but future pecuniary losses
are also taken into consideration if they at a oeteccircumstances are not fully compensated by
social insurance.

Therefore, it is suggested to revise Article 6.Z&8agraph 4 of the Civil Code (2001)
which determines that compensation for the damagesex to health provided by this code
cannot be claimed by persons insured with socialiremce against accidents at work and

occupational diseases.

Conclusions and Proposals

Conclusions
1. As human health is immaterial value, the danwgesed to it cannot be expressed in

abstract number and always depends on concretar@tances. Therefore, only those criterions
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can be defined which at the maximum enable to iatkeaccount health as quality of particular

human personality and social value and to choospeprpecuniary equivalent which guarantees
satisfaction and optimal restitution of health gndperty status to the person injured. Despite
complex and individual assessment for the damageded to person’s health, only realistic

damage can draw objective limits when a persontiled to full compensation of damage.

2. Human health as a value of society, recognitbmealistic background to execute
human rights and freedoms, contemporary objectofesolidarity, social justice and social
constitutional state determine the need to guaeantanpensation for the damage caused to
person’s health not only at the level of the vicmd person liable for the damage but also at the
level of global liability of the society for its m#bers. Functions of the compensation for the
damage caused to employee’s health and social ise@re implemented by applying the
employer’s pecuniary liability and social insuraragainst accidents at work and occupational
diseases.

3. Systematical attitude to the compensation ferdamage to employee’s health allows
to state that there is no independent damage caapen system and the compensation for the
damage caused to employee’s health is a singlerayahd complex legal institute. Employer’s
pecuniary liability and social insurance againstidents at work and occupational diseases
constitute subsystems of compensation for the darcagsed to employee’s health system.

4. Transformations typical to compensation for diaenage caused to employee’s health
system are justified if:

4.1. quantitative characteristics typical to thetegn is retained at the dimension of whole
system - compensation for the damage caused toogagis health in practice;

4.2. continuity of the quantitative characteristiock the system - preconditions and
content of the compensation - at the dimensionhadle/system is guaranteed.

5. Employer’s pecuniary liability in the systemaaimpensation for the damage caused to
employee’s health has to ensure succession of pdéms of liability and application of their
content in the labour legal relations derived froompensation for the damage of employee’s
health. This is achieved by retaining four prectinds of liability: 1) the subjects of liability ar
connected by labour legal relations; 2) damageaissed to employee’s health; 3) unlawful
employer’s act harmed the employee’s health; 4)tindearm is linked to unlawful employer’s
act or working act; 5) health harm occurred atféhdt of employer.

6. Principle of full compensation is implementedtie employer’s pecuniary liability
(quantitative characteristics of the system araimetl). Compensation for the damage caused is a
constituent part of this principle. While applyiegiployer’s liability, balance of the interests of
victim and the person liable for the damage shbeldtruck. Thus, implementation of the social

security function should not be attributed to ergplés pecuniary liability in the case of the
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compensation for the damage caused to employealthhe

7. Social insurance against accidents at work andupational diseases in the
compensation for the damage caused to employealthhguarantees twofold functions: limits
the employer's liability and implements social s@yu of employees. The optimal
implementation of the functions depends on theinaity of the preconditions of employer’'s
pecuniary liability - causal relation and guilt.

7.1. Continuity of the preconditions of causal tiela and its content (relation of the harm
to employee’s health with work) ensures optimatrietsons on employer’s liability (employer’'s
liability in social insurance is also impossibleewhthis relations is not determined);

7.2. Continuity of the guilt precondition guarargemplementation of the social security
function (if the precondition of causal relationretained, the guilt of the employee injured can
be a background to reduce the social insuranceipmerfjcompromise benefits”), yet it does not
deny the right to social security) and restrices émployer’s liability.

8. Full compensation for the damaged caused isthmtcharacteristics of the social
insurance against accidents at work and occupatthe@ases. Therefore, in the interactions of
various compensation types - employer's pecuni@pility and social insurance against
accidents at work and occupational diseases, bagkds for full compensation for the damage
should be formulated at the systematical dimensiorthis end, interaction between subsystems
of the system should be justified by constitutiopainciples of fair compensation for the
damage, competition of various compensation typessabsidiarity.

9. In Lithuania legal regulation for the compensatfor the damage of the employee’s
health is marked by inconsistency of transformagicotesses:

9.1. The Provisional law while determining the eayelr’'s liability and by setting the
assessment of the damage caused to employee’h heatirding the formulas, did not overtake,
comparing to the conception of the damage to hes#th by Civil Code of 1964, the
compensation for the actual damage. Thus, the legallation of the compensation for the
damage caused to employee’s health legalized ngttloa deficiency of the principle of the full
compensation for the damage but also the breaclh@fconstitutional principal of fair
compensation for the damage;

9.2. The Provisional Law did not ensure the contynof the preconditions of the
compensation for the damage either comparing tgtheonditions of civil liability set by the
Civil Code of 1964. Application of the overtakeneponditions to the compensation for the
damage derived form legal labour relations exceeithedfunctions assigned to employer’'s
liability and implied the delegation of the socsdcurity functions to the employer (Article 4
Paragraph 2 of the Provisional law related the eg®ols liability with the determination of legal

labour relations)
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9.3. When social insurance against accidents &t aod occupational diseases overtook
the compensation for future pecuniary loss andgmeitions of compensation for these losses
set by the Provisional Law (while defining insumlaind non-insurable occurrences) but not the
insurance against the injury to employee relateddrk (i.e. causal relation and guilt condition),
the social insurance premiums in the system ofldlmeage caused to employee’s health does not
ensure either limits to employer’s liability or ilementation of the social security function.

9.4. Social insurance against accidents at workoaaedpational diseases did not overtake
the preconditions of the employer’s liability (tgeilt and causal relation) and its content, thus, i
is not capable to adjust content of the precondktiof employer’s liability which has changed
since the Civil Code of 2001 and the Labour Cod208f3 came into force.

Proposalsde lege ferenda

Having regarded the interaction of social insuramgminst accidents at work and
occupational diseases and employer’'s pecuniaryilifiabexamined during the research,
following proposals can be provided for the impmnent of legal regulation of compensation for
the damage causedamployee’shealth.

It can be state that the damage caused to emptoyesilth may not be interpreted
differently than the damage done to other persaly, the compensation for the damage may be
variant; employer’s pecuniary liability is deterrath by the specific rules derived from the
compensation in labour relations comparing to dawl; social insurance against accidents at
work and occupational diseases is not an univealpensation type for the damage caused to
person’s health but designed to compensate the glamaused to employee’s health derived
from labour relations; thus it is suggested to eEnpént the regulation of compensation caused to
employee’s health by the following rules:

1. The rule which determines the peculiaritieshef tompensation for the damage caused
to employee’s health should be regulated by noxeadéigal acts which are applied to subjects of
labour relations, e.g. the Labour Code and the bawSocial Insurance against Accidents at
Work and Occupational Diseases. Thus, it is sugdest decline the provision of Article 6.823
Paragraph 4 of the Civil Code of 2001 which regdahe compensation for the damage caused
to person’s health, i.ethis article is applied only in those cases whem tlttim is not insured
by social insurance against accidents at work aocupational diseases in the cases prescribed
by law’;

2. It is recommended in the Law on Social Insuraagainst Accidents at Work and
Occupational Diseases to define clearly that tlyisetof compensation is applied while
compensating the damage due to labour relationstlamdelations should be interpreted in

uniform in the issues of social insurance as welladour law (Article 246 Paragraph 5 of the
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Labour Code). Thus, it is suggested to distinginsArticle 4 of the Law on the Social Insurance
against Accidents at Work and Occupational Disedlsesgroups off insured persons whose
work can be considered to be labour relations i@k is recognized when it meets features of
employment contract set by the Article 93 of théoduar Code) given the damage caused to
employee’shealth is compensated by applying this socialranste when it derives from labour
relations.

3. It is suggested to define clearly in the LawSwrtial Insurance against Accidents at
Work and Occupational Diseases and in the LabouteGbat this type of social insurance is
mandatory and the guarantees are applied to insured persioee the moment the labour
relation starts. Therefore, it is recommended:

— to specify Article 1 of the Law on Social Insucanagainst Accidents at Work and
Occupational Diseases ,The insured — a person whuandatory insured by social insurance
against the accidents at work, the note of his/lvesarance was provided by the insurer to
territory division of the State Social Insurancen&WBoard or for which he paid or had to pay
contributions of social insurance against accidantgork® and to note that:

a) ,the employeads considered to be insured since the momenttheur relation starts”

b) ,the guarantees of the damage compensation wéhib law prescribed temployees
given factual labour relations and in this case whie accident at work or occupational
diseases are recognized as insurable occurrenbesinstitution of social security is entitled to
the right of recourse to employer*

— From Point 1 of the Article 248 of the Labour @ashich states thagihe employer’s
liability shall be incurred where:1) an employeengured or dies or contracts an occupational
disease unless he was covered by social insuragamst accidents at work and occupational
diseases” and from Article 249 of the Labour Codkioh provides that ,The employer,
pursuant to the requirements of the Civil Code, tnmesnpensate for damage due to injury or
any other health impairment of an employee, orfh@a event of his death or because of an
occupational disease he contracted unless he wasred by social insurance against accidents
at work and occupational diseases, also due to dgnta, destruction or loss of the property of
the employee or violation of his property interestsproperty interests of other personsj
delete the wordsunless he was covered by social insurance agaatsidents at work and
occupational diseases“to reject the provision set by Article 283 Point,I2 the injured
employee has not been covered by social insuragasst accidents at work or occupational
diseases, the income lost due to loss of functioaphcity and medical aid and treatment costs
as well as the expenses related to the victim'safomedical and professional rehabilitation
shall be compensated by the employer in accordaitethe procedure established by the Civil

Code.” and Atrticle 8 Point 2 to of the Law on Social Iremce against Accidents at Work and
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Occupational Diseasel having examined the accident at work, on theywa or from work or
occupational disease it is not recognized as inslerabccurrence, the damage to the injured
person or the one who suffers occupational disemse (or) the members of his family is
compensated with the procedure established by thié ©@de” and to set in the Labour Code
the rules which define the subsidiarity of the emypl’s pecuniary liability:

a) ,the employer who is liable for the injury to ployee’s health compensates the
difference between the social insurance againstdaots at work and occupational diseases
premium and actual amount of the damage if therarste premium is not enough for full
compensation“ and

b) ,if having examined the accident at work, on Wy to or from work or occupational
diseases, it is not recognized as insurable occuee theemployer’'specuniary liability does
not emerge”.

4. Having regarded that the only precondition foe determination of the insurable
occurrence is causal relation of injury of employath the work performed, it is suggested to
refuse the preconditions which define the insurageurrence (set by Article 6 Point 1 of the
Law of Social Insurance against Accidents at Workl @ccupational Diseases) such as
~working hours, ,working hours set by the employerWwhile doing the job set in the
employment contract®; ,while performing the dutipsescribed by insurer”; ,while performing
the functions of public administration®; ,while dog a job which is paid by remuneratioahd
to refuse the circumstances which determine therafde occurrence in the Article 7 Paragraph
2 of the Law on Social Insurance against Accidamis Occupational Diseased)(insured was
in-sober or intoxicated and this did not have aoymection with the technological qualities of
the work assigned by the employer; 2) the insurgebeenced the damage because of his own
actions and these unlawful acts were determinegrbytrial institutions or national courts as
criminal acts or administrative offences, excep thfringements of normative legal acts of
safety or occupational hygiene regulations; 3) mesudid deliberately (intentionally) aim for the
accident; 4) insured was suffering a disease nigtteel to work; 5) insured self willed (without
knowledge of employer) was working on his/her owhalf; 6) violence was used against
insured if circumstances of violence and motiveeewmt related to work, except cases when
accident occurs on the way to or from workhus, instead it is suggested to define theratu
risk of the social insurance as accident at wouk @accupational disease. Accidents to and from
work should be equaled to accidents at work.

5. In order to ensure optimal transformation ofltgprecondition in social insurance
against accidents at work and occupational diseases also suggested to remove the
circumstances which define the insurable occurrémd¢ke Article 7 Paragraph 2 of the Law on
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Social Insurance against Accidents at work and @atonal Diseases and to provide these
rules:

- insurance premium can be refused or reducedeafdbcident at work occurred as a
result of employee’s gross negligence or intent;

- Institution of social insurance acquires the tigl restoration to employer if the injury
to employee was caused by careless execution oéduerements for the employee’s health an
safety set by legal acts or the employer did namere or was interfering while examining the
circumstances of the accident.

6. In order to define the validity and applicatiohthe Provisional Law in the cases of
compensation for the damage caused to employealtht®ystem and to ensure the stability of
the legal relations derived on the basis of theviBrmnal Law, it is recommended to provide the
following rule in the Provisional Law:

.If @ person claims the compensation for the damtggefirst time after the Civil Code of
2001 came into force, the issue of the compensétiothe damage caused to employee’s health
should be dealt in accordance with the Law on Sdosurance against Accidents at Work and
Occupational Diseases and the Civil Code of 2001haut having regard that the victim was
insured by the social insurance against accidertsvark and occupational diseases and the
damage occurred till the validity of the Civil Code2001".

7. It is suggested to connect the principles famtimg the lump sum set by Article 19 of
the Law on Social Insurance against Accidents atkNmd Occupational Diseases with the
principles designed to count periodical benefitpéeially, refusing the raise of lump sum by
three times if the working capacity is lost for efided term). It is also recommended to
recognize one only difference of theses benefitthe-type of compensation (lump sum or

periodical benefits).
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Andrius Verikas

DARBUOTOJO SVEIKATAI PADARYTOS ZALOS ATLYGINIMAS:
TEISINIAI ASPEKTAI

Disertacijos reziumeé

Darbo problematika ir nagrin éjamos temos aktualumas.Zmogaus sveikata — viena
pagrindiniy Zmogaus teisi kurios apsaugai turith skiriamas deramaséohesys, 0 Sios teis
apsaugos svarba ypatingai akcentuojama darbo itesm santykiuose. Lietuvos Respublikos
valstybire darbo inspekcija skelbia, kad pasaulyje kasmebealauzalojama apie 250 min.
Zmoni, apie 160 min. suserga profesims ligomis, Lietuvoje 2006 mivyko 3419 nelaimingi
atsitikimai darbe, nustatyti 1019 profesidigy atvejs, nelaiming atsitikimy darbe lygis siekia
267 atvejus, tenk&ius 100 tikst. gyventoj’. Atsizvelgianti tai, kad nelaimingi atsitikimai
darbe ir profesiés ligos sudaro masimreiskin, batinas specifinis teisinis reglamentavimas,
numatantis iS darbo teisipsantykiy atsiradusios Zalos atlygingm

Akivaizdu, kad realios darbuotojo sveikatai padasyZalos atlyginimo garantijos yra
susijusios ne tik su darbdavio pareigos sudarytkatinas, saugias ir sveikas darkgdygas
pazeidimu ir jo materialine atsakomybe uz tai,ibgisuomers interesu uztikrinti Zalsveikatai
patyrusiy asmen socialinio saugumo poreikius. Aasveikatai patyrusio asmens poreikiai yra
skirtingi ir individualis, skiriasi Zaj patyrusio ir atsakingo uz zaasmens interesai, taip patra
vienodas visuomeis poziiris i socialires saugos lygio pakankamuankai sveikatos suzalojimas
yra susigs su darbu. Teisingas ir visiSkas darbuotojo svaikzadarytos zalos atlyginimas — tai
Siy skirtingy interes ir poZiariy suderinimas. Bl to batina kompleksisSkai pazvelgtidarbuotojo
sveikatai padarytos Zalos atlyginintokios Zalos atlyginimo teisinio reglamentavimmatumus
Lietuvoje, yp& akcentuojant skirtingzalos kompensavimaity saveika.

Pasirinkta tema Siuo metu yra aktuali tuo, kad:

— darbuotojo sveikatai padarytos Zalos kompensavimeaiming atsitikimy darbe ir
profesini; ligu socialinio draudimoidu, kuris Vakay Europos valstyése yra taikomas daugiau
nei Simtmef, Lietuvoje yra pakankamai naujas institutas (2600 o jo pritaikymas Lietuvos
teises sistemoje neturi mokslinio pagrindimo ir iki Sr@ra tirtas;

— darbdavio atsakomybuz Zah darbuotojo sveikatai reglamentuojant 2001 m.
Civiliniame kodekse (toliau — CK), neliko iki tobjojusiy special teistss normy dél darbdavio

grieztos atsakomys taisykly uz zah, atsiradusi profesires rizikos pagrindu, tokiutdu yra

2 saugos ir sveikatos darbe situacija Lietuvoje.tihies Respublikos vyriausiasis valstybinis darbo
inspektorius V.Pluktas. 2007 m. balandZio 25 dhattp://www3.Irs.lt/docs2/XZZIIJVP.PPTprisijungimo laikas
2007 m. ruggo 12 d.]
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poreikis pasalinti Sias spragas ¢sisloktrinoje pateikiant darbdavio atsakorsy/lslygy turinio
iSaiskinimus, bet tam yra skiriamas nepakankanasedys;

— nelaiming, atsitikimy darbe ir profesimi liguy socialinis draudimas neretai vertinamas
kaip darbdavio atsakomyb uz Zal darbuotojo sveikatai draudimas, ¢itu teisinis
reglamentavimas ir teismpraktika rodo, kad Si socialinio draudimasis Lietuvoje tokios
funkcijos neuztikrina ir neprilygsta darbdavio mé&bknés atsakomyés apintiai;

— darbuotojo sveikatai padaryta zala gaiti latlyginama taikant darbdavio materiglin
atsakomyhb ir nelaiming; atsitikimy darbe ir profesini ligy socialinio draudimo kompensacijas,
taciau Lietuva iki Siol neturi $i Zalos kompensavimaiby saveikos koncepcijos, tad visisSko ir
teisingo darbuotojo sveikatai padarytos zalos atlygp kriteriju apib&zimas yra aktuali teés
mokslo ir teigkaros tobulinimo problema.

Tyrimo objektas. Darbuotojo sveikatai padarytos zZalos atlyginimaarbdavio
materialires atsakomyés ir nelaiming atsitikimy darbe ir profesini ligy socialinio draudimo
budu.

Darbe rra nagrigjami nelaiming, atsitikimy darbe ir profesimi ligu tyrimo klausimai,
Zalos atlyginimo prievés vykdymo problemos, sveikatai padarytos Zalos lamavimas
netekto darbingumo (invalidumo) socialinio draudin$mokomis bei civiliniu atsakomyb
draudimu. Atliktas tyrimas taip pat neapima valsg/lpareignams bei kitoms specikms
darbuotoy grupems (jarininkams) taikomos sveikatai padarytos zalos atiygo sistemos.
Netiriami darbuotojo gyvys atmimu padarytos zZalos atlyginimo teisiniai aspektai.

Darbo tikslas. Atskleisti sisteminius - funkcinius rySius tarp bddavio atsakomys ir
darbuotojo sveikatai padarytos zalos kompensavigiaiming; atsitikimy darbe ir profesimi
ligy socialinio draudimo ddu ir apibgézti Siy Zalos kompensavimaitdy saveika Lietuvoje.

Darbo uzdaviniai:

— kompleksiSkai iSanalizuoti teisinius santykius$ diarbuotojo sveikatai padarytos zZalos
atlyginimo ir apibézti darbdavio materialin atsakomyb bei nelaiming atsitikimy darbe ir
profesini; ligu socialiri draudimy vienijartius kriterijus;

— iStirti darbdavio materialiés atsakomyés uz darbuotojo sveikatai padarytah salygu
turini, jvertinant j; reikSne Zalos kompensavimo apéiai;

— apibgzti nelaiming; atsitikimy darbe ir profesimi ligu socialinio draudimo paskirir
funkcijas zalos atlyginimo sistemoje;

— atskleisti darbdavio materiatim atsakomyts transformacijog nelaiming atsitikimuy
darbe ir profesini ligu socialii draudimy proces ir apibrzti salygas, lutinas optimaliam
darbdavio materialise atsakomys apribojimo funkcijoggyvendinimui.

Ginamieji disertacijos teiginiai:
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— darbdavio materialin atsakomyb ir nelaiming; atsitikimy darbe ir profesini ligu
socialin draudim reikia vertinti kaip darbuotojo sveikatai padasy/tralos atlyginimo sistemos
posistemes. Siuos Zalos kompensavirmdus jungia funkciniai rysiai, o pagrindi$ios sistemos
paskirtis — teisingas Zalos atlyginimas;

— realiai patirta zala (nuostoliai)éldsveikatos suzalojimo yra objektyvus kriterijus,
apibrziantis darbuotojo sveikatai padarytos zalos atiygo sistemos ribas;

— darbuotojo sveikatai padarytos zalos rySys sbudgra pagrindia salyga, uztikrinanti
darbuotojo sveikatai padarytos Zalos atlyginimotesiws stabilumy nepriklausomai nuo
sistemoje vykstafiy transformacij.

Mokslinis darbo naujumas. Mokslini tyrimo naujuma apsprendzia pasirinktas
kompleksinis darbdavio materiadis atsakomyks ir nelaiming atsitikimy darbe ir profesimi
ligu socialinio draudimo tyrimas. Lietuvojeéma atlikta mokslini tyrimy, skirty darbuotojo
sveikatai padarytos Zalos atlyginimo sistemos aealiSie klausimai buvo atskirai nagsin
darbdavio materialiis atsakomyks, civilinés atsakomyés ir socialinio draudimo aspektu.
Galima pamiati Siuos Lietuvos ir uzsienio valstybi mokslininkus, atskirais aspektais
nagrirgjusius klausimus, susijusius su darbuotojo sveikgtadarytos zZalos atlyginimu:
V.NekraSas, M.Gruodis, T.Bagdanskis, T.Davulis, k&lknas, R.Macijauskien V.TiaZzkijus,
J.Maculewvtius, P.Gébliauskas, L.A.Maidanikas, N.J.Sergejeva, R.S.A%ias) M.I.Nikitina,
M.J.Marinina, J.N.KorSunovas, D.Schwab, J.SpieKdaiol, B.Markesinis, M.Coester, G.Alpa,
A.Ullstein, P.Cane. Darbuotojo sveikatai padarytaéos kompensavimo socialinio draudimo
budu teisinius aspektus nagija A.Guogis, J.Tartilas, A.S.Goldenveizeris, S.Mvidtevskis,
S.N.Sinkovas, E.I.Astrachan, V.D.Roikas, J.A.Kosaas, E.E.Méiulskaja, Ch.Rolfs.

Praktiné darbo reikSmé. Disertacijoje pateikiamos iSvados ir pagmai gabty
pasitarnautijstatymy leidéjui tobulinant darbdavio materiaia atsakomyés ir nelaiming
atsitikimy darbe ir profesini ligu socialinio draudimo teisinisantyki; reglamentavim. Atliktas
tyrimas gatty packti formuoti bendrosios kompetencijos ir adminisinag teismy poziari i
darbuotojo sveikatai padarytos zalos atlyginikaip kompleksip instituty. Pateikiami teoriniali
apibendrinimai taip pat gdl tapti svariais argumentais darbuotojamgyvendinant teis i
Zalos atlygininma, darbdaviams - ginant savo interesus.

Tyrimo metodai. Pagrindinis tyrimo metu naudotas empirinis metodadokumeni
analizs metodas. Tarp teorinimetod; pamiretini sistemires analizs, lyginamasis, istorinis,
teleologinis, loginis, analoginis, apibendrinimtatstiniy duomem analizs metodai.

Tyrimo Saltiniai. Rengiant darfp remtasi Lietuvos bei uzsienio darbo ésiscivilinés
teists, socialigs saugos teés doktrinos atstay darbais. Atskleidziant tyrimo problematjk
daug @mesio skiriama pozitywjy teises Saltini; — tiek tarptautini, tiek nacionalini teiss akt;
analizei. Naudojamasi Lietuvos téssakt; projektais, aiSkinamaisiais rastais, ministenij kity
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valstyles institucip oficialiais iSaiSkinimais ir praneSimais. Darbeabruojama Lietuvos
Respublikos Konstitucinio Teismo, Lietuvos Adidisiojo Teismo, Lietuvos vyriausiojo
administracinio teismo praktika, remiamasi Lietuapliacinio teismo sprendimais.

Tyrimo rezultaty aprobavimas. Darbas apsvarstytas Mykolo Romerio universiteto
Teises fakulteto Darbo teés ir socialits saugos katedroje 2007 m. spalio 11 d. ir Mykolo
Romerio universiteto Doktoraimbs komisijos 2007 m. spalio 12 d. pdgje. Komisija
rekomendavo disertagiyieSai ginti.

Disertacijos struktiira. Disertacij sudarojvadas, tyrina apzvalga, darbo metodologija,
trys destomosios — tiriamosios dalys, iSvados ir plgsnai, literatiros sirasas. Darbo pabaigoje
pateikiamas autoriaus disertacijos tema publiikuabdksliniy straipsni sarasas.

Pirmoji dalis ,,Darbuotojo sveikatai padarytos Zalos atlyginimo ampratos teoriniali
pagrindai“ skirta atskleisti ir suformuoti darbuotojo svedatpadarytos Zalos atlyginimo
sistemos sampratSi dalis sudaryta i keturskyriu.

Pirmame skyriujgDarbuotojo sveikatai padarytos Zalos ir jos atlygnimo samprata“
tirlama sveikatai padarytos Zalos apihmo ir jvertinimo problema. Akcentuojama, jog teisine
prasme Lietuvoje ir uzsienio Salyse Zala sveika$akiriamai neturtie Zzah (angl. non-
pecuniary loss@sir turtinius nuostolius. Turtinius nuostolius sud nukenijusiojo tuktos
iSlaidos éngl. past lossgsir negautos pajamosarigl. future pecuniary lossesVisada yra
siekiama visiSko sveikatai padarytos zalos atlygmita&iau Sios zalogvertinimas turi nemazai
socialinio kompromiso elemantyra susis su ateitiegvykiy prognozavimu, Zalos samprata
priklauso ir nuo visuomeife vyraujagio poziirio i Zakh sveikatai patyrusio asmens poreikius.
Pazymima, kad zala sveikatai reiSkia kiekybidel zalos atlyginimo atsirandain teisiniy
santykiy charakteristik, taiau ji negali liti iSreikSta abstraku dydziu, o visuomet priklauso
nuo konkretaus atvejo individualiaplinkybii. Nors iS darbo teisini santykiy atsiradusi Zala
darbuotojo sveikatai negaliith suprantama skirtingai, &&u jos atlyginimas turi ypatum

Antrame skyriuje ,Darbuotojo sveikatai padarytos Zzalos atlyginimo sstema“
akcentuojamas teisipisantykiy dél darbuotojo sveikatai padarytos zalos atlyginimeesmsnimo
poreikis. Apibendrinus skirtingas koncepcijaslygojusias Zalos kompensavimady jvairow,
iSskiriamos dvi pagrindigs teorijos:Zalos padalinimo teorijakuri istoriSkai iSsivyst i civilin
draudim, ir konkretaus teisingumo arba atsitikiszalos kompensavimo teorijeuri siejama su
poreikiu ypating visuomenir reikSne turinéioms vertylgms (tarp y — ir sveikatai) atsiradusi
Zal kompensuoti, nesant k&t Oponuojama Lietuvos ir uzsienio auggoioZiiriui, jog Zala gali
buti kompensuojama skirtingomis Zalos kompensavirstesiomis: teiss doktrinoje iSskiriama
nuo trijy iki septyniy zalos kompensavimo sistgmtatiau neatskleidziamasy jtarpusavio

santykis. Darbuotojo sveikatai padarytos zalosgatiyna siiloma vertinti kaip sistem o
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darbdavio materialin atsakomyb ir nelaiming; atsitikimy darbe ir profesini ligu socialin
draudimy — kaip Sios sistemos posistemes.

Treciame skyriuje,Darbuotojo sveikatai padarytos Zalos atlyginimo transformacijos
procesai“ istoriniu aspektujvertinamos Siuolaikigs darbuotojo sveikatai padarytos Zalos
atlyginimo sistemos susiformavimo prielaidos Vak&uropoje ir Lietuvoje. Pazymima, kad
darbuotojo sveikatai padarytos Zalos atlyginimeesms formavimosi pradzia siejama su XIX a.
iSsivygiusia pramonine gamyba. Tokios Zalos atlyginimaggrptas civiline deliktine
atsakomybe, nebeatitiko pasikeiiusvisuomeninip santyki. Kaltés jrodinéjimo pareigos
perkelimo darbdaviui tikslu reikjo pripazinti, kad atsakomybuz Zah darbuotojo sveikatai
atsiranda ne iS delikto (lohjuria), o iS darbo sutarties (Idbcatio conductip. Tatiau daugeliu
atveju iS darbo santykiatsiradusi Zala darbuotojo sveikatai buvo atsitégto tai Emé grieztos
darbdavio atsakomyb doktrinos (vokTheorie des Tatigkeitsrisikpsusiformavim ir poreiki
itvirtinti kita Zalos kompensavimouba, kuris apribog darbdavio atsakomybir garantuai
socialirg saug darbuotojams. $i funkcijy igyvendinimas pavestas socialiniam draudimui,
formuojamam pagal darbdavio civiim atsakomyés draudimo tr&ojo asmens naudali
principus. Atkreipiamas damnesys, kad panas procesai igyvendinti Lietuvoje po
Nepriklausomybs atkirimo. Darbuotojo sveikatai padarytos zalos atlygioi klausimus
reglamentavo 1964 m. CK, nuo 1997 m. &jod d.isigaliogs Zalos atlyginimo & nelaiming;
atsitikimy darbe ar susirgimprofesine liga laikinasigstatymas (toliau - Laikinasistatymas), i
istatymy pakeits Nelaiming atsitikimy darbe ir profesinj ligy socialinio draudimgstatymas
(nuo 2000 m. sausio 1 d.). Teigiama, kad Sis toansdcijos procesas Lietuvoje pasizymi
nenuoseklumu. 2001 m. liepos 1 idigaliojus CK ir 2003 m. sausio 1 gigaliojus Darbo
kodeksui (toliau — DK), nelaimingatsitikimy darbe ir profesini ligu socialinis draudimas tapo
nepaggus uZztikrinti darbdavio atsakomdd apribojimo funkcijos, ir darbuotojo sveikatai
padarytos Zalos atlyginimo sistemoje atsirado ksi&alos atlyginimo deficitas. Be to,
praktikoje vis dar aktualus Laikinojstatymo taikymas.

Ketvirtame skyriuje ,Darbuotojo sveikatai padarytos Zzalos atlyginimo sstemos
funkciniai rySiai* analizuojami Lietuvai reikSmingi darbuotojo svedatpadarytos Zalos
atlyginimo sistemosaseikos principai.lvertinus teism praktika ir norminius teigs Saltinius,
siiloma sisteminius rySius tarp skirtipgzalos kompensavimouby gristi trimis pagrindiniais
principais: 1) lonstitucinis teisingo zalos atlyginimo principaiieka integraci@ skirtingy zZalos
atlyginimo kiudy funkcija ir jungia juosi vientisy Zalos atlyginimo sistea 2) subsidiarumas
darbuotojo sveikatai padarytos Zalos atlyginimdesimje taikytinas apibziant santyk tarp
darbdavio atsakomyB ir nelaiming atsitikimy darbe ir profesini ligu socialinio draudimo; 3)
konkurencijadarbuotojo sveikatai padarytos zalos atlygininstesnoje, kaip funkciss siveikos

principas, reiSkia Zalos kompensagimustatatiu teisss normy konkurenciy to paties Zalos
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kompensavimo ido ribose. Daroma iSvada, kad darbuotojo sveikstdarytos zalos atlyginimo
taisykks negali ati maziau palankios uz bergias civilines deliktines atsakomyés taisykles.

Antroje darbo dalyjgDarbdavio atsakomybés uz darbuotojo sveikatai padaryf zala
apimtis* analizuojamos darbdavio materigsnatsakomyks santykis su civiline atsakomybe,
Sios atsakomyds slygos ir turinio ypatumai. Si dalis susideda iSigekyriy.

Pirmame skyriuje,Darbdavio materialin és atsakomylés vieta zalos atlyginimo
sistemoje” apibrziamas darbdavio materiadis atsakomyés rySys su civiline atsakomybe ir
tokios atsakomys salyg specifikh lemiantys veiksniai. Pazymima, kad tiek civdlin
atsakomyb, tiek darbdavio materialin atsakomyb yra skirtos uztikrinti Zalos atlyginimo
funkcija teises sistemoje. Konstatuojama, kad darbo santyd@nsformacijos procese darbdavio
atsakomybs silygos buvo papildytos specifiniais aspektais (sitar darbo teisini santykiy
pohudziu, priezastinio rySio ypatumais)igijo naup kokyke, bet neprarado tiesioginfunkciniy
rySiu su civiline atsakomybe. Darbdavio atsako#sylmlygas, kai Zala padaryta darbuotojo
sveikatai, remiantis civiliés atsakomyés slygu klasifikacija, siloma klasifikuoti taip: 1)
atsakomybs subjektai susjjdarbo teisiniais santykiais; 2) darbuotojo svekahdaryta zala; 3)
darbuotojo sveikatai pakenkta net¢égsdarbdavio veika; 4) sveikatos suzalojimas yisj&isu
neteig¢ta darbdavio veika ir su darbine veikla; 5) darbjmtsveikatai pakenktaétldarbdavio
kaltes. Pazymima, kad specifiniaplinkybiy (pavyzdziui, darbuotojo neblaivumo) iSskyrimas
darbdavio atsakomyie, nereisSkia nauj civilinei atsakomybei nafalingy salygu nustatymo.

Antrame skyriuje,Darbdavio materialin és atsakomyleés subjekiy identifikavimas*®
apibreziami darbdavio materialés atsakomyés subjektai irivertinama darbo teisimisantykiy
reikSme Sios atsakomyds taikymui. Darbdavio materiaks atsakomyés subjektai — darbuotojas
ir darbdavys. Darbdavio materials atsakomyds taikymui reikSmingas tarp atsakingo asmens
ir nukentjusiojo susiklosiusiy darbo santyki konstatavimas. Teis doktrinos ir teism
praktikos formuluojami darbo santykipoZymiai leidZia teigti, kad darbdavio materiain
atsakomybs taikymas yramanomas darbo santykneforminus darbo sutartimi. Darbo sutartis
yra vienas iS darbo santykius apilmartiy pozymi, tafiau darbdavio atsakomgb uz zad
darbuotojo sveikatai prasme, reikSmingais darbéykanpozymiais laikytini: darbdavio pareiga
sudaryti darbuotojui saugias ir sveikatai nekenkg@as darbo atygas ir darbuotojo pareiga
paklusti darbdavio nustatytai darbo tvarkai.

Treciame skyriuje ,Atlygintinos zalos, kaip darbdavio materialinés atsakomylés
salygos, ribos” istoriniu ir lyginamuoju aspektu analizuojama Zalalyga darbdavio
materialireje atsakomyge. ISanalizavus Lietuvos tés aktus, vertinama, kad 2001 m. CK
itvirtintas &l sveikatos suzalojimo negautpajamy nustatymas, remiantis ySinuostoliy
pagistumo ir realumo kriterijais, leidzia tiksliausiaalizuoti visiSlk tokiy nuostoli; atlyginima
ir pasiekti balanstarp nukentjusiojo ir atsakingo uz Zalasmens intergs VisiSko ir teisingo
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negauti pajamy kompensavimo nmanoma uztikrinti, Siuos nuostolius nustatant tigal
netekto darbingumo procentus. Konstatuojama, k&dsdeikatos suzalojimo patirtiSlaidy
kompensavimas nukepasiajam tuéty garantuoti ne tik pagrindipiporeikiy patenkinim, bet
uztikrinti protingumo kriterijus atitinkafia tolimesnio gyvenimo kokyp Zak sveikatai
patyrusiam darbuotojui neturéirzala gali ati kompensuojama tik taikant darbdavio materialin
atsakomyh. Sios Zalos kompensavimas sveikatos suZalojimejlatiietuvoje numatytas nuo
2001 m. CKisigaliojimo (2001 m. liepos 1 d.). Neturdg zalos kompensavimas sveikatos
suzalojimo atveju yra visiSko Zalos atlyginimo @ipo sudtiné dalis. Daroma iSvada, kad Zalos
salyga darbdavio materialéje atsakomygje siejama su visiSku darbuotojo sveikatai padaryto
Zalos atlyginimu, o tai reikSminga apiéirant teising Zalos atlyginim sistemoje.

Ketvirtame skyriuje ,Darbdavio veikos neteigtumo sampratos aspektai” tiriama
darbdavio neteidos veikos glyga materialids atsakomyks aspektu. Pazymima, kad darbdavio
veikos neteistumas siejamas su darbdavio pareigos sudaryti deojauns saugias ir sveikatai
nekenksmingas darboalggas pazeidimu, darbdavio pareighevykdymu arba netinkamu
vykdymu organizuojant darbo progedeists doktrinoje pripastama darbdavio atsakongybz
darbuotoy padaryd Zah (netiesiogig atsakomyB). Daroma iSvada, kad darbdavio veikos
neteigtumo samprata, grindZiama vertinamaisias pozymipéspdo darbdavio atsakonigo
trikumus, o tuo pau pagrindzia poreikitvirtinti kita zalos kompensavimaiba.

Penktas skyriugPriezastinio rySio ypatumai darbdavio atsakomylgje” sudarytas iS
dvieju poskyri;, kuriy iSskyrimas grindziamas priezastinio rySio dualungarbdavio
atsakomybje uz Zaj darbuotojo sveikatai.

Pirmame poskyryje,Priezastinis rySys tarp darbuotojo sveikatos suzijimo ir
darbo* analizuojama pirmia priezastinio rySio grandis. Analizuojanta Spriezastinio rysio
grand iSskiriamas: 1) priezastinis rySys tarp darbdaeteigtos veikos ir darbuotojo sveikatos
suzalojimo; 2) priezastinis rySys tarp darbuotojeilsatos suZzalojimo ir darbo veiklos. Sios
priezastinio rySio dalys yra susijusios ir tirlama@stu, t&iau konstatuojant sveikatos suzalojimo
rySi su neteiéta darbdavio veika ir rySsu darbu, yra vertinamos skirtingos aplinéybBet
kurios i$ Sip priezastinio rySio dali nebuvimas paSalina darbdavio atsakognykkcentuojama,
kad darbuotojo sveikatos suzalojimo rySys su dgrauylatesa darbdavio atsakomyb silyga:

Jji priklauso nuo to, kaip apibziamas ,nelaimingas atsitikimas darbe®, ,nelaimisgasitikimas
pakeliuij darky ar iS darbo” bei ,profesinliga“. Priezastinis rySys konstatuojamas atsizesit
visasijvykio aplinkybes irivertinus jas teisingumo ir protingumo aspektu.

Antrame poskyryje,Priezastinis rySys tarp darbuotojo sveikatos suZjimo ir
nuostoliy* analizuojama antrinpriezastinio rySio gygos grandis. Analizuojantgpriezastinio
rySio grand, konstatuojama, kad priezastinis rySys leidziatatys darbuotojo realiai patirtus
nuostolius dl sveikatos suzalojimo. Siuo aspektditiba jvertinti nukengjusiojo negautas
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pajamas é sveikatos suzalojimo, o jas lemia tiek netektasbthgumas, tiek ir kitos aplinkgb
(darbuotojo atleidimas iS darbo ir to priezastyskentjusiojo galimylkes susirasti kit darh,
bendra sveikatosuklé, amzius ir kt.). Oponuojama nuomonei, jog nukgrsiojo nuostolius
(negautas pajamas) sudaro vidutinio darbo uznitkedalis, apska&iuota pagal netekto
darbingumo proceat Zak sveikatai patyrusio darbuotojo &ms ar numatomos patirti iSlaidos
taip pat vertinamos pagal jrySi su sveikatos suzalojimu. Priezastinis rySys lenmegurtires
zalos dyd Nustatant nukegjusiojo nuostolius turi i#ti jskaitomos kitos nukeéusiojo
gaunamos pajamos ar Zzalos kompensacijog] tathstatuojama, kad priezastinio rySiglyga
apsprendzia darbdavio atsakorayapimi.

Sestame skyriujeDarbdavio kalt és nustatymo problemos“akcentuojamas darbuotojo
sveikatai padarytos zalos atlyginimo poreikis, nésiarbdavio ka#ts. Daroma iSvada, kad kédt
salyga darbdavio atsakomybei uz Zalarbuotojo sveikatai turi dvejepreiksSne: 1) kalge yra
pagrindas taikyti darbdavio atsakomgyt?) misri darbuotojo ir darbdavio kallyra pagrindas
sumazinti zalos atlyginim Pazymima, kad Lietuvoje ir uzsienio valsigb kalé vertinama
pagal auksStesnius standartus, kai sprendziamas daladb atsakomyds klausimas.
Konstatuojama, kad Siuo metu Lietuvoje darbdaviotemainé atsakomyb neuZztikrina
atsitiktinai iS darbo teisini santykipy darbuotojo sveikatai atsiradusios Zalos kompensawvi
Nesant kalis darbdavys atsako tik kaip padidinto pavojingunadtirio valdytojas, jei Sio
Saltinio aptarnavimas go i nukengjusio darbuotojo pareigas. Téddpabgziamas poreikis
kompensuoti atsitiktiet Zakh kitu Zalos kompensavimoutu. Taip pat pazymima, kad Zalos
atlyginimo dydzio sumazinimlemia paties nukegusiojo didelis neatsargumas.

Trecioji darbo dalis ,Nelaimingy atsitikimy darbe ir profesiniy ligy socialinio
draudimo paskirtis darbuotojo sveikatai padarytos zalos atlyginimo sistemoje“sudaryta is
keturiy skyriy.

Pirmame skyriuje ,Nelaimingy atsitikimy darbe ir profesiniy ligy socialinio
draudimo funkcijos” vertinama Si socialinio draudima@dis socialigs saugos ir atsakomgb
draudimo aspektais. ISanalizavus socialiniam draudi reikSmingas teorijas (Zmogaus
prigimtiniy teisi, subsidiarios paramos, Zmogaus asnmeEniatsakomyés uz savo atditir
solidarumo, socialinio teisingumo), taip pat Tagitaes darbo organizacijos formuojamus
uzdavinius socialiniam draudimui, konstatuojamal kalaiming, atsitikimy darbe ir profesini
ligy socialinio draudimo prioritetas yra sociainsaugos uztikrinimas darbuotojams. Pazymima,
kad kompensuojant darbuotojo sveikatai padaryBh Siuo socialiniu draudimu, yra
realizuojama ir darbdavio turtupiinteres, susijusi su jo materialine atsakomybe, apsaugos
funkcija. Daroma iSvada, kad Si socialinio draudimsis, uztikrindama darbuotojo sveikatai
padarytos zalos kompensawvinr socialirg saug, turi biti siejama su darbdavio materialine
atsakomybe: tokiuiu galima apikiZti visiSka ir teisingy Zalos atlyginim.
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Antrame skyriuje ,Nelaimingy atsitikimy darbe ir profesiniy ligy socialinio
draudimo dalyviai“ analizuojamas Siosi$ies socialinio draudimo dalyyiteisinis statusas:
iSskiriamos trys socialinio draudimo dalywgrupes: draudikas, drawghi ir apdraustieji (naudos
gawjai). Pazymima, kad pagal draudiko tejsstatug privalomasis nelaimingatsitikimy darbe
ir profesiniy ligu socialinis draudimas galiab griezto (draudiko monopolija) arba lankstaus
(draudiky konkurencija) modelio. Lietuvos tés akty analiZs pagrindu konstatuojama, kad
drauctjus apibgzia du kriterijai: 1) draudimo pareiga jiems tuditinustatytajstatyme; 2) jie turi
moketi draudimoimokas uz konkr8us apdraustuosius (darbuotojus) arba pranestiddaaiu
apie j1 apdraudim. Siame skyriuje ypaakcentuojamas apdraugt apibkzimas. Apdrausiy
subjekt; raty lemia socialinio solidarumo pasireiSkimo laipsritsie apdrausjy teisin statug
apibadinartiy pozymi priskiriamas apdraudimo faktas ir socialinio drawn stazas.
Konstatuojama, kad priklausomai nuo socialinio diao teisiniy santykiy dalyviy apib&zimo,
Siuo draudimu skirtinga apimtimi yra realizuojamdsi funkcijos: darbdavio materiaks
atsakomybs apribojimas ir social#s saugos uZztikrinimas darbuotojams.

Treciame skyriuje ,Darbuotojo sveikatai padarytos zalos kompensavimosalygos
nelaimingy atsitikimy darbe ir profesiniy ligy socialinio draudimo badu“ daroma prielaida,
kad socialinis draudimas, apribodamas darbdavi@kamyle ir perimdamas darbdavio
atsakomybei skirtas funkcijas, turi perimti ir ddalvio materialias atsakomyks silygas. T&iau
vertinus tai, jog socialinis draudimas atlieka tkediarbdavio atsakomys apribojimo funkci,
bet ir uztikrina socialin saugum Zah sveikatai patyrusiems darbuotojams, o tudiypa
kompensuoja ir atsitiktin Zak sveikatai, konstatuojama, kad socialinis draudirdagbdavio
atsakomybs transformacijos procese perima tik priezastipgoarir kalés silygas. Tuo pagrindu
treciame skyriuje iSskiriami du poskyriai.

Pirmame poskyryjePriezastinis rySys nelaimingy atsitikimy darbe ir profesiniy ligy
socialiniame draudime* analizuojama priezastinio rySialgga. Lietuvoje priezastinio rySio
salyga turi ypatum, pripa4stant darbuotojo patigtzab sveikatai draudiminiujvykiu bel
konstatuojant nedraudiminjvyki. Tuo pagrindu Siame poskyryje iSskiriami du skiagn
Pirmame skirsnyje,Priezastinis rySys draudiminio jvykio konstatavimo atveju“ tiriamas
draudimires rizikos apibéZzimas ir priezastinio rySio tarp draudiraanrizikos bei darbuotojo
sveikatos suzalojimo nustatymo atvejai. Remianksianio valstyhi praktika, pazymima, kad
draudziama rizika suprantama kaip darbuotojo sveskauzalojimas, sus§ su darbu. RysSys su
darbu apibiZiamas pateikiantagokas ,nelaimingas atsitikimas darbe®, ,nelaimingasitikimas
pakeliuii darky ar iS darbo”, ,profesiaaliga” (Vokietija, Rusijos Federacija), arbal dokio rysio
paliekama spisti teismy praktikai (Prangzija). Lietuvoje taip pat pateikiamos Siogvekos,
tatiau apibgéziamas ir draudiminisjvykis, numatant papildomas aplinkybes, reikSmingas
draudiminio jvykio konstatavimui (darbo laikas ir socialinio ddamo prasme jam prilyginti
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laikotarpiai, darbo sutartyje sulygto darbo vykdwndarbo uzmokés mokgjimas). Remiantis
uzsienio valstyhi gera praktika, sioma atsisakyti draudimini jvykiy reglamentavimo, o
istatyme apikizti draudziam rizika kaip darbuotojo sveikatos suzalogimsusijus su darbu.
Pazymima, kad Zalos atsiradimo rySys su darbo aejkh viena iS darbdavio materiai
atsakomybs silygy (DK 246 str. 6 p.) ir Siosab/gos turinys tukty bati suprantamas vienodai
socialiniame draudime. Antrame skirsnyjgPriezastinis rySys nedraudiminio jvykio
konstatavimo atveju“ tiriamos aplinkybs, kurios paSalina priezastimy§ tarp sveikatos
suzalojimo ir darbo. Lietuvojgstatymu yra pateikiamos aplinkddy reiSkiadios, kad darbuotojo
sveikatos suzalojimas yra nedraudimiingkis. Daroma prielaida, kad dalis tgkaplinkybiy
reiSkia nukerfjusiojo kalt, bet ne visais atvejais paneigia darbuotojo svegauzalojimo rys
su darbo veikla. Priezastinio rySio aspektu tirigan®os istatyme nurodytos aplinkgb: 1)
apdraustasis buvo neblaivus ar apssgiguo narkotinj, toksiniy ar psichotropini medziag ir
tai nebuvo susj su jam draugjo pavesto darbo technologijos ypatgiis; 2) apdraustasis sirgo
liga, nesusijusia su darbu; 3) apdraustasis saghaal(be darbdavio zinios) dirbo sau (savo
interesais); 4) prieS apdragistbuvo panaudotas smurtas, jeigu smurto apligkyb motyvai
nesusig su darbu, iSskyrus, kai nelaimingas atsitikinpagksta pakeliuij darka ar IS darbo.
Ivertinus teism praktika, konstatuojama, kad mitos aplinkylés daugeliu atveju rodo, jog
darbuotojo patirtas sveikatos suzalojimas nebugesusu darbo veikla, t&au pazymima, kad
tiek draudiminiojvykio, tiek ir nedraudiminioyvykio konstatavimas reiSkia priezastinio rySio
nustatyna tarp sveikatos suzalojimo ir darbo veiklogstatyme netuty bati pateikiamos tokios
aplinkykeés. Netinkam priezastinio rySio reglamentavamarba jo taikym rodo atvejai, kai
socialiniu draudimu Zzala darbuotojo sveikatai negensuojama, tgau gali ti taikoma
darbdavio atsakomyb

Antrame poskyryje Kalté nelaimingy atsitikimy darbe ir profesiniy ligy
socialiniame draudime* analizuojama kals silyga. Lietuvoje nelaiming atsitikimy darbe ir
profesini; ligu socialiniame draudime ka# slyga rera iSskiriama. Daroma prielaida, kad dalis
istatyme nurodyt aplinkybi, kurias nustéius laikoma, kad darbuotojo patirtas sveikatos
suzalojimas yra nedraudiminigykis, ne visada paneigia sveikatos suzalojimg sySdarbu, bet
rodo, kad dl sveikatos suzalojimo yra nukepisiojo kalg. ISskiriamos ir tiriamos Sios
aplinkybés: 1) apdraustasisarmoningai (tyia) sielké, kad jvykty nelaimingas atsitikimas; 2)
apdraustasis buvo neblaivus ar apsysiguo narkotini, toksiniy ar psichotropini medziag ir
tai nebuvo susi su jam draugjo pavesto darbo technologijos ypatghs; 3) draudjas,
apdraustasis ar naudos ¢@as (draudimo iSmokos g&as) esmingai pazeid draudimo
taisykles; 4) apdraustasis nukgatdél savo veikos, kurioje ikiteisminio tyrimo institijg arba
teismas nustatnusikalstamos veikos pozymius arba kad Si veikasysijusi su administraciniu

teists pazeidimulvertinus teism praktika konstatuojama, kad darbuotojo sveikatai padarytos
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zalos nekompensavimas socialinio draudimmdy atsizvelgianti nukengjusiojo kalg, yra
nesuderinamas su socian saugos tikslais. Atsizvelgiant uzsienio valstyhi praktika,
pazymima, kad apdraustojo ir drajalkalte gali sukelti skirtingas pasekmes: priggama, kad
apdraustojo kadt yra pagrindas sumazinti draudimo iSma/okietija, Rusijos Federacija), o
darbdavio kalt draudiminiojvykio konstatavimui reikS&s neturi, téiau socialinio draudimo
istaigai suteikia regreso teisdarbday (Vokietija). Siiloma Lietuvojejteisinti kalés slyga.

Ketvirtame skyriuje ,Darbuotojo sveikatai padarytos Zzalos ir jos atlygnimo
samprata nelaimingy atsitikimy darbe ir profesiniy ligy socialiniame draudime* tiriamos
Sios nSies socialinio draudimo kompensacijos visiSko lsaatai padarytos zalos atlyginimo
kontekste. Pazymima, kad Lietuvoje nelaiminatsitikimy darbe ir profesini ligu socialinis
draudimas apima tikéti sveikatos suzalojimo darbuotojo negaptjam; kompensavin. ISlaidy
gydymui, medicininei ir profesinei reabilitacijaioknpensavimas priskirtas kitoms socialinio
draudimo @iSims (ligos ir motinysis draudimas, sveikatos draudimas). Analizuojamaimahgy
atsitikimy darbe ir profesimi ligu socialinio draudimo kompensagisistema: ligos pasSalpa,
vienkartires iSmokos ir periodigs iSmokos. Pazymima, kad vienkantinir periodiniy
kompensacij apskaéiavimui naudojamos formés$, kuriomis negautpajamy dydis nustatomas
pagal netekto darbingumo laigsntaip pat naudojami kompensacijdydi reguliuojantys
koeficientai. Pazymima, kad skirtingai yra apskajamas vienkartini ir periodinig
kompensacij dydis. Atsizvelgianti uzsienio valstyhi praktika ir Tarptautiks darbo
organizacijos rekomendacijas, konstatuojama, kad &mokos tutty bati apskatiuojamos
pagal tuos paus principus, nepaisant to, ar draudimo iSmokanyokama vienkartine suma ar
periodiniais mokjimais. ¢l to siiloma suvienodinti & iSmoky apskatiavimo principus.
Konstatuojama, kad nelaimingatsitikimy darbe ir profesini ligu socialinio draudimo
kompensacijomis nesiekiama visiSko darbuotojo staikpadarytos Zalos atlyginimo ir pilno
darbdavio atsakomys apribojimo. Todl subsidiarus darbdavio materiaigh atsakomyds
taikymas darbuotojo sveikatai padarytos Zalos atlggp sistemoje yra aktualus ne tik
kompensuojant nuketjtisiojo tuitas iSlaidas, neturtinzah, bet ir negautas pajamas, jeigu jos
konkretiu atveju rera visiSkai kompensuojamos socialinio draudinidub

Apibendrinant atliki tyrima formuluojamos Sios pagrindisiSvados

1. Atsizvelgiantj tai, kad sveikata yra nemateriali verylél sveikatos suzalojimo
atsiradusi zalajskaitant neturtia@ zah, negali liti iSreikSta abstraku dydziu, o visuomet
priklauso nuo individuali konkretaus atvejo aplinkyipi D¢l to gali kati apibrziami tiktai
kriterijai, kuriais remiantisimanoma maksimaliai atsizvelgii sveikatos, kaip konkretaus
zmogaus asmenyb kokyles bei visuomeds vertyles polud;, ir parinkti tinkama piniging
ekvivalent, garantuojantoptimall sveikatos ir zal sveikatai patyrusio asmens tuésnpadties

restitucip ir satisfakcij. Nepaisant sudingo ir individualaus sveikatai padarytos Zalos
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ivertinimo, hitent reali zala leidzia apiéti objektyvias ribas, kuriose zala sveikatai |diRg
visiSkai atlyginta.

2. Zmogaus sveikatos, kaip visuoragrvertytes, vis; Zmogaus laisvi ir teisiy realaus
igyvendinimo pagrindo pripazinimas, o taip pat Silohiai solidarumo, socialinio teisingumo ir
socialires teisires valstylés tikslai lemia poreik uztikrinti zmogaus sveikatai padarytos zalos
kompensavim ne tik nukentjusiojo ir atsakingo uz zalasmens teisinisantyki lygmenyje, bet
ir globaliame visuomes atsakomyés uz savo narius lygmenyje. Darbuotojo sveikatai
padarytos Zalos atlyginime Zalos kompensavimo aiadioés saugos funkcijos realizuojamos
darbdavio materialige atsakomyds ir nelaiming atsitikimy darbe ir profesini ligy socialinio
draudimo pagalba.

3. Sisteminis po#iris | darbuotojo sveikatai padarytos zalos atlygmieidzia teigti, jog
neegzistuoja savarankiskos Zalos atlyginimo sissermoodarbuotojo sveikatai padarytos Zalos
atlyginimas yra viena sistema ir kompleksinis t@si institutas. Darbdavio materiatin
atsakomyb ir nelaiming, atsitikimy darbe ir profesini ligy socialinis draudimas sudaro
darbuotojo sveikatai padarytos zalos atlyginimtesms posistemes.

4. Darbuotojo sveikatai padarytos Zalos atlygingrstemai ir jos posistedms kidingos
transformacijos, kurios yra pateisinamos tuo atvjeigu:

4.1. sistemos mastu yra iSlaikoma kiekybamarakteristika - realiai darbuotojo sveikatai
padarytos zalos atlyginimas;

4.2. sistemos mastu garantuojamas kokybirsistemos charakteristik - Zalos
kompensavimogygu ir ju turinio — tstinumas.

5. Darbdavio materialin atsakomyb darbuotojo sveikatai padarytos zalos atlyginimo
sistemoje turi uztikrinti civilids atsakomyés silygu peemima ir ju turinio pritaikyma iS darbo
teisiniy santyki; atsiradusios Zalos darbuotojo sveikatai kompensaiviTai pasiekiama taikant
Sias atsakomyds silygas: 1) atsakomyds subjektai yra susijdarbo teisiniais santykiais; 2)
darbuotojo sveikatai yra padaryta zala; 3) daroosveikatai pakenkta netéta darbdavio
veika; 4) sveikatos suzalojimas yra sgsigu neteiga darbdavio veika ir su darbine veikla; 5)
darbuotojo sveikatai pakenktaldlarbdavio kalis.

6. Taikant darbdavio materiatinatsakomyb igyvendinamas visiSko Zalos atlyginimo
principas (iSlaikoma kiekybinsistemos charakteristika), kurio stide dalimi yra ir darbuotojo
sveikatai padarytos neturéim zalos kompensavimas. Be to, taikant darbdaviaketayl
konkretiu atveju, turi lati pasiekiamas atsakingo uz Zat nukentjusiojo intereg balansas,
todkl darbdavio materialinei atsakomybel, kaip Zalodbdatojo sveikatai kompensavimadui,
netukty biti pavedamas sociaks saugos funkcijos realizavimas.

7. Nelaiming atsitikimy darbe ir profesimi ligy socialinis draudimas darbuotojo

sveikatai padarytos Zalos atlyginimo sistemoje dimo iSmok; dydziu uZztikrina darbdavio
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atsakomybs apribojimo ir darbuotqj socialires saugos funkcijas. ®ifunkcijy optimalus
realizavimas priklauso nuo darbdavio materidirmtsakomyks slygu — priezastinio rysSio ir
kaltés — tstinumo:

7.1. Priezastinio rySioak/gos ir Sios slygos turinio (darbuotojo sveikatos suzalojimo
rySio su darbu)estinumas garantuoja darbdavio atsakoésytinkam taikyna (nenustéius Sio
rySio socialiniame draudime, darbdavio atsakoétgp pat negalima);

7.2. Kalts slygos tstinumas uztikrina optimalsocialires saugos funkcijos realizavam
(nukentjusio darbuotojo ka#t yra pagrindas sumazinti socialinio draudimo iSnsokayd
(,kompromisires iSmokos*), bet netéty paneigti darbuotojo teis i socialie saug), 0 tuo
paiu gali apriboti darbdavio atsakomyb

8. Kadangi nelaiming atsitikimy darbe ir profesini ligu socialiniu draudimu
neuztikrinamas visiSkas darbuotojo sveikatai padaryzalos atlyginimas, visiSko Zalos
atlyginimo pagrindai turi @i formuluojami sistemos mastu, t.y. Zalos kompeimea bady
(nelaimingy atsitikimy darbe ir profesimi ligu socialinio draudimo ir darbdavio materiain
atsakomybs) siveikoje. Tuo tikslu sgveika tarp sistemos posistemituri bati grindziama
konstituciniu teisingo Zalos atlyginimo principualds kompensavimotoly konkurencija ir
subsidiarumu.

9. Lietuvoje darbuotojo sveikatai padarytos zaldggaimo teisinis reglamentavimas
pasizymi transformacijos proagesenuoseklumu:

Atsizvelgianti Sias iSvadas darbe yra pateikiami konksele lege ferendaitalymai, kaip
Lietuvoje tobulinti darbuotojo sveikatai padarytdslos atlyginimm darbdavio materialiss

atsakomybs ir nelaiming atsitikimy darbe ir profesinj ligy socialinio draudimo ddu.
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