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Egidijus Losis
MEASURES OF COERCION IN CRIMINAL PROCEDURE
Summary

Introduction

Topicality of the theme of the scientific work and the problems.

Constriction of human rights in the criminal proceedings is exercised via
the coercive measures, which are fixed in the Criminal Process Code (CPC),
and is determined by the circumstance, i.e. that the participants of the criminal
proceedings do not always appropriately fulfill their duties, which are fixed in
the legal acts, regulating the criminal proceedings.

The principles of protection of human rights, which are declared in the in-
ternational and national legal acts of the lawful, democratic state, and the prac-
tice, which is being formed by the international justiciary institutions (the
European Court of Human Rights, European Court of Justice) constrict applica-
tion of coercion by setting the principle of proportionality, according to which
the fair balance between the measures, which constrict human rights, and the
goals, which are being pursued by these measures, must be considered and
fixed.

Topicality of the theme of the doctorial dissertation is conditioned by the
problematic items, existing in the proceedings of application of the coercive
measures, which are related with securing protection of human rights; the solu-
tions of the latter are being searched for in the present dissertation.

The problem, which is being investigated in the dissertation work, is re-
lated with constriction of human rights and freedoms, which is being exercised
in the criminal proceedings via application of coercive measures. The work
aims at ascertaining the limits of the state‘s hold on application of coercive
measures in the criminal proceedings as well as at investigating and suggesting
the methods, which less constrict human rights and freedoms. The problems of
the dissertation thesis cover three aspects: firstly — perception of the concept of
coercive measures and of their functions in the criminal proceedings; secondly
— perception of the principle of proportionality, its content, criteria and methods
of fixing the principle of proportionality; thirdly — application of the alternative
coercive measures in the criminal proceedings.

First of all, the concept of coercive measures and the functions of coercive
measures in the criminal proceedings are not clear yet. Analysis of the practice
on application of coercive measures proves that inappropriate perception of the
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function of coercive measures stipulates the fact that sometimes coercive meas-
ures are applied for the ,,prophylactic* purposes; for example, the human rights
are being constricted on the grounds of the presumption that the person has
committed the criminal deed, i.e. being ruled by the logic that, possibly, appli-
cation of the compulsory measure will assist to investigate the criminal deed
quicker; if it does not assist, it will not cause harm. Seeking for avoidance of
such unjustified constriction of the person‘s rights, it is necessary to fix the
function of coercive measures in the criminal proceedings while analyzing the
essence (the concept) of coercive measures.

Secondly, the principle of proportionality, consolidated in jurisprudence of
the European Court of Justice' and of the European Court of Human Rights, is
one of the main safety device, which safeguards the human rights against the
states unjustified strong-arm deeds. The legislator consolidated the principle of
proportionality de jure in the new wording of the CPC, which came into effect
on the 01* of May of the year 2003 (article 11 of the CPC). However, this prin-
ciple is not being appropriately implemented de facto in practice of the subjects
of Lithuania, who are involved in the criminal proceedings and apply coercive
measures, through indefiniteness of the content of this principle, of the order
and criteria of its application. Ignorance or insufficient knowledge of the crite-
ria, forming the principle of proportionality, sets the presumptions for the sub-
jects of the criminal proceedings to constrict the human rights disproportion-
ately while applying coercive measures because proportionality of the applied
coercive measures is either motiveless or is not taken into consideration at all,
by being restricted only to stating the purposes of application of coercive meas-
ures. Absence of the definite order and criteria of fixing the principle of propor-
tionality of coercive measures create the presumptions for infringement of hu-
man rights.

The criteria, constituting the principle of proportionality, which are fixed
in jurisprudence of the European Court of Justice and of the European Court of
Human Rights (suitability, necessity and proportionality of the measure) and a
number of sub-criteria, constituting these criteria (the criteria of the least con-
stricting measure, the criteria of evolution, etc.), the content of which is not
revealed in the criminal proceedings of the Republic of Lithuania, are being
analyzed in this research work while dealing with this topical problematic ques-
tion.

Thirdly, topicality of the theme for jurisprudence of Lithuania is deter-
mined by the fact that the comparative analysis of the CPC of the states of the
European Union and of the Republic of Lithuania as well as the criterion of
evolution of the principle of proportionality highlighted absence of progres-
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siveness of the procedural law in spite of its novelty as no progressive coercive
measures, based on the most modern scientific and technical achievements (for
example, electronic monitoring ), which create the presumptions for securing
achievement of the goals of the criminal proceedings with minimal inconven-
iences to be experienced by the person, are not being invoked in application of
coercive measures in the criminal proceedings in Lithuania. Consolidation of
such measures would secure implementation of the principle of proportionality,
fixed by the ECHR and ECIJ, a higher level of protection of human rights and
freedoms, would significantly contribute to implementation of the principle of
the presumption of innocence so as the person does not experience larger re-
strictions in the course of the criminal proceedings. The possibilities of imple-
mentation of the new alternative coercive measures and of their application in
the criminal proceedings are being analyzed in this research work.

The object of this research: The conception and functions of coercive
measures in the criminal proceedings, the conception, origin and assignment of
the principle of proportionality while applying coercive measures in the crimi-
nal proceedings, the order (methods) and criteria of setting proportionality, the
scientific technical achievements, which are topical for the criminal proceed-
ings, and the preconditions of the possibility of their application in the criminal
proceedings.

The main purpose of the research: To analyze the institute of procedural
coercive measures integrally, by revealing the essence and content of the prin-
ciple of proportionality while matching up application of the procedural coer-
cive measures and protection of human rights and freedoms; to analyze the
theoretical and practical problems, related with this; to formulate and to submit
the theoretical background of the mechanism of application of coercive meas-
ures, of application of the principle of proportionality and of the possibilities of
application of the new coercive measures.

The following tasks are set, seeking for achievement of the purpose:

1) to unfold the conception of procedural coercive measures in the crimi-
nal proceedings, to single out the essential features of the procedural coercive
measures;

2) to reveal the function of the procedural coercive measures in the
criminal proceedings;

3) to fix and to investigate with the help of the systemic analysis the co-
ercive measures, which perform the function of the sanction in the criminal
proceedings, seeking for securing fulfillment of the duties of the participants of
the criminal proceedings;



4) to analyze the theoretical fundamentals of the principle of proportion-
ality in case of application of coercive measures, in case of fixing the limits of
constriction of the human rights with the help of coercive measures, the con-
ception of the principle of proportionality, the methods of ascertainment, the
content of the criteria, which constitute the principle of proportionality; to
evaluate, if the sufficient balance (proportionality) between various forms of
the current procedural compulsion, practiced in Lithuania, and protection of the
human rights and freedoms is secured;

5) after having integrally assessed the legal regulation of coercive meas-
ures in the criminal proceedings of Lithuania, the practice of application, statis-
tics, jurisprudence of the international legal acts and of the international institu-
tions, which defend the human rights, the experience, accumulated by foreign
states, and the possibilities of application of the new coercive measures, to as-
certain the demand and possibilities of improvement of the rules of law, which
regulate compulsion in the criminal proceedings, and, under the necessity, to
submit the definite suggestions of the legal acts and to formulate the methodical
recommendations.

Novelty of the scientific work. The scientific novelty of this dissertation
thesis is that, in spite of extensive attention, attached by the jurisprudence sci-
entists towards the institute of coercive measures, jurisprudence of Lithuania
misses the complex research, which would cover the analysis of international
legal acts and jurisprudence of the international institutions, which defend hu-
man rights and freedoms, of the legal acts of the foreign states and of the Re-
public of Lithuania and of the practice of the law-enforcement institutions,
seeking for fixing the conception and function of coercive measures, the origin
and essence of the principle of proportionality in case of application of coercive
measures, the methods of fixing the principle of proportionality, the criteria,
which constitute these methods, and the analysis of achievements of the science
of the new technologies and the possibility to apply them in the criminal pro-
ceedings in case of application of coercive measures.

A new conception of coercive measures in the criminal proceedings, based
on the function of coercive measures as the sanctions to be imposed on the par-
ticipants of the criminal proceedings for infringement of the criminal proceed-
ings, is submitted in this work.

It should be mentioned that the methods of fixing proportionality of coer-
cive measures in the criminal proceedings, the criteria, which constitute them,
and their content, which are being analyzed in the scientific work, will provide
the subjects of the criminal proceedings, who apply coercive measures, with the
possibility to implement the principle of proportionality appropriately (Art. 11
of the CPC).



Moreover, the author suggests the legislator to consolidate the coercive
measure, based on achievements of the science of the new technologies, in the
criminal proceedings, i.e. electronic monitoring, analyzes the practical possi-
bilities of application of this measure, its benefit for the state and for the per-
son, regarding whom this measure is to be applied.

Practical significance of the research. The dissertation research analyzes
the shortage of regulation of coercive measures in the criminal proceedings and
practical problems of their application as well as submits the suggestions for
their solution. It was clarified in the research work that the conception and
function of coercive measures is usually incorrectly perceived by the subjects
of the pretrial investigation and by the court as the result of which coercive
measures are being applied inappropriately. The principle of proportionality,
explicated by the European Court of Justice and by the European Court of Hu-
man Rights and consolidated in the law incomprehensively and ambiguously,
as well as the non-fixed criteria for fixing proportionality, which usually stipu-
late non-application or inappropriate application of the principle of proportion-
ality by the subjects, which apply coercive measures de facto, do not evaluate
proportionality of the applied measures as regards the human rights and aspira-
tion for the goals. Besides, it was revealed in the research work as the result of
comparative analysis of application of coercive measures in the criminal pro-
ceedings by the foreign states and by Lithuania that the coercive measures,
based on the newest technological achievements, are not consolidated in the
criminal proceedings of Lithuania.

According to the author of the dissertation, the results of the done scien-
tific research may be used:

1) By the legislator, seeking for improvement of the legal acts, which
regulate application of coercive measures in the criminal proceedings, for con-
solidation of the new measures, which serve as the alternative to the strictest
coercive measures (for example, electronic monitoring), for perfection of the
possibilities of application of the already existing coercive measures by modi-
fying the conception of the principle of proportionality, used in article 11 of the
Criminal Process Code;

2) In activity of the pretrial investigation subjects and of the courts by
applying coercive measures with taking into consideration the conception and
functions of coercive measures, submitted in the research work, the conception
of the principle of proportionality, the methods and criteria of ascertainment;

3) For development of the doctrine of the law of Lithuania regarding the
items of application of coercive measures in the criminal proceedings because a
new conception of coercive measures is submitted in the research work and the



principle of proportionality while applying the compulsory means is analyzed
herein, which till nowadays was superficially and improperly done;

4) While delivering the course of the general part of the law on the
criminal proceedings to the students, the topics, which are related with coercive
measures, and while preparing various editions of the educational nature for the
subjects of the pretrial investigation and while arranging the qualification im-
provement courses on this theme.

The hypothesis of the dissertation work: The system of coercive measures
in the criminal proceedings of the Republic of Lithuania, inappropriate percep-
tion and application of the principle of proportionality, as the methodological
grounds for application of coercive measures, may create the preconditions for
unjustified constriction of human rights and freedoms.

The statements, which are being defended in the dissertation, seeking
for proving the hypothesis:

- The conception of coercive measures, which exists in the science of
criminal proceedings of Lithuania, is non-exhaustive; the subjective personal
volitional and intellectual criteria, which are significant for application of coer-
cive measures, are not consolidated herein. Efficiency of application of a num-
ber of coercive measures (arrest to the room, commitment not to depart, surety,
etc.) depends particularly upon the person‘s will to constrict his/her rights and
to keep to the fixed restrictions.

- The principle of proportionality is the essential methodological grounds
of regulation and application of the procedural compulsion institute. Though it
is consolidated de jure in article 11 of the CPC of Lithuania, it is not being ap-
plied de facto by the national institutions, which practice application of coer-
cive measures, or it is applied inappropriately through the conception of the
principle of proportionality, the methods of fixing proportionality and ambigu-
ity of the criteria, which constitute these methods.

- Transformation of the principle of proportionality from the principle de
facto into the principle de jure has not been finalized yet. In spite of the fact
that the idea of proportionality (the principle) is consolidated in separate legal
acts, its content, depending upon one or another state‘s traditions, assumes the
constantly changing expression and form due to the passed adjudications.

- The criterion of evolution, which is being applied in practice of interna-
tional courts, becomes the guide in contemporary protection of human rights
when the procedural coercion is applied towards the persons. The catalogue of
coercive measures in the criminal proceedings of Lithuania is to be improved
with taking into consideration the requirements, set by the criteria of evolution,



i.e. the progressive coercive measures, which are based on achievements of the
newest technologies, must be consolidated in it.

The sources for the research. The following groups of sources were used
in the dissertation, seeking for the set goal and tasks:

1) Constitution of the Republic of Lithuania, international and national
legal acts, rulings of the Constitutional Court of the Republic of Lithuania;

2) Practice of the European Court of Human Rights, of the European
Human Rights Commission and of the European Court of Justice;

3) Works, issued by the following scientists of the foreign states and of
Lithuania: N.A.Gromov, IL.Petruchin, S.A.Polunin, M.E.Tokariova,
N.V.Bulanova, E.V.Bukov, Z.V.Lukasevich, V.A.Michailov, K.Amelung,
J.Christoffersen, S.Trechsel, Y.Arai — Takahashi, T.Pedersen, K.Stern,
N.Emiliou, A. Bogdandy, M.Reimann, J.Zekoll, A.Arnull, R.Thomas, E.Ellis,
H.Maurer, G.Jacobs, J.A.Usher, J.Schwarze, E.Schmidt — Assman, M.Eissen,
B.Emmerson, A.Ashworth, J.J.Cremona, M.Kazlauskas, P.Daniseviéius,
E.Palskis, G.Goda, A.Panomariov, R.Merkevi¢ius, I.Danelien¢, E.Svilpaité;

4) Practice of the Supreme Court of Lithuania and of the Court of Vilnius
district, judgments, passed by the pretrial investigation judges of the circuit
courts of Lithuania, the prosecutors‘decisions and applications to inflict coer-
cive measures and the other procedural documents, related with application of
coercive measures.

The methods, used in the scientific work. Seeking for unfolding and
analyzing the theme of the research work, the author had been using various
theoretical and empirical methods of scientific research, including the main
ones, i.e. the logical method, the method of systemic analysis, the method of
analysis of the lawsuits and documents and the comparative method. Besides,
the following auxiliary research methods were used in the work, i.e. the histori-
cal, linguistic and theological methods. Complex application of these methods
is very important for veracity and reliability of the generalizations and conclu-
sions, drawn in the course of the research, as well as for validity of the formu-
lated suggestions.

Approbation of the results of the research. The results of the research
were approbated at the sitting of the Chair of the criminal proceedings at the
Faculty of Law of the Mykolas Romeris University; they will be appropriately
used in the course of delivering the course on the criminal proceedings to the
students, who study jurisprudence, as well as while submitting the comments or
suggestions to the legislator, to the other state institutions, which form criminal
justice. The results of this research will be important for the author of the dis-



sertation while continuing various scientific researches in the sphere of criminal
justice.

The framework of the thesis. The course of the research and the frame-
work of the dissertation work are stipulated by the object of the research, the
goals and tasks, set by the research.

The dissertation thesis consists out of the preface, survey of the investiga-
tions, work methodology, three investigative parts, conclusions and suggestions
as well as the list of literary sources.

The author analyzes the conception and functions of coercive measures in
the criminal proceedings in the first part of his research. The research of the
conception of coercive measures starts with the analysis of coercion, as the so-
cial phenomenon, of the attributes, which are typical of it, and of materializa-
tion of coercion in coercive measures of the criminal proceedings while analyz-
ing the conception of coercive measures, which exist in jurisprudence of the
foreign states and of Lithuania, the coercive measures, which are consolidated
in the legal acts and regulation of their application. A new conception of coer-
cive measures, which is being followed in this work, is formulated on the
grounds of the research. Also the function of coercive measures in the criminal
proceedings is being investigated in this part; an essentially new conception of
coercive measures, as the sanctions in the criminal proceedings, is submitted as
the result of analysis of the function of coercive measures.

In the second part the author of the dissertation analyzes the principle of
proportionality, as the essential principle of protection of human rights, which
is developed in jurisprudence of the European Court of Justice and of the Euro-
pean Court of Human Rights, fixes and analyzes the origin, evolution and as-
signment of the principle of proportionality, the elements of the principle of
proportionality, the methods of fixing and the content of criteria, which consti-
tute these methods, as well as application of proportionality in activity of the
Lithuanian subjects of pretrial investigation and of the court system while ap-
plying coercive measures.

The vertical and horizontal methods of fixing the principle of proportional-
ity and the content of the criteria, which constitute them, are surveyed herein.

The criteria of appropriateness is analyzed from two aspects, i.e. its legiti-
macy (the coercive measure must be the fixed rule of law; the rule of law must
be publicly accessible, its content must be prognosticated) and appropriateness
in its narrow sense, i.e. the measure, according to its essence and assignment,
must suit for achievement of the goal.

Herein, extensive attention is devoted to analysis of the criterion of ,,ne-
cessity”. The ECHR practice, which outlines the content of necessity and ex-
plains the conceptions under evaluation, which are consolidated by the ECHR
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as ,,insistent pressure of the society, are being analyzed. While analyzing the
necessity, the test on the less constricting measures, which constitute the crite-
ria of ,,necessity”, is being considered; its essence is as follows: the deed or
decision of the state authorities institutions, which constricts the human rights,
is considered to be necessary, if, objectively, there was no other, equally effi-
cient measure or method, not constricting or less constricting the human rights,
at the moment of execution of the deed or of passing the decision.

Proportionality of the coercive measure (in its narrow sense), seeking for
achievement of the goal, i.e. adequacy of the inflicted measure (method) (pro-
portionality in its narrow sense), is being investigated in this part by analyzing
the necessary sub-criteria (the essence of the person‘s constricted right, the es-
sence of the coercive measure), a number of the non-systematized criteria,
which are ascertained in the ECHR practice (the suspicion of having committed
the criminal deed, the criteria of severity of the criminal deed, the criteria of
threat that the proceedings will be hindered, etc.).

The survey of evolution of coercive measures is submitted in the third
part; the new technologies and the changing human values, which are able to
secure achievement of the procedural goals by applying the coercive measures,
which less constrict the human rights and freedoms, the possibilities and prob-
lems, related with their practical application in the criminal proceedings, are
evaluated herein. The types of electronic monitoring are being analyzed, i.e.
the active, passive and mixed electronic monitoring. The possibilities and pre-
conditions of application of electronic monitoring in the criminal proceedings
of Lithuania are analyzed in this part, i.e. security of the human rights and free-
doms, overcrowding of jails and costs of maintenance of the arrestees.

Conclusions and suggestions

1. Seeking for ascertainment of the efficient mechanism of application of
coercive measures, which would secure both protection of the human rights and
freedoms and achievement of the goals of the criminal proceedings, it is neces-
sary to formulate the conception of coercive measures in the criminal proceed-
ings, which would include all the significant attributes of coercive measures.
The research has revealed that the conception of procedural coercive measures,
which prevails in the doctrine of the Lithuanian law, according to which the
procedural coercive measures are defined as ,,the coercive measures, which are
being applied in spite of the person‘s will and which constrict the human rights
and freedoms, seeking for the procedural goals®, is non-exhaustive because it
does not cover the person‘s volitional and intellectual criterion to constrict
his/her rights and freedoms in case of application of coercive measures towards
him/her, which determines efficiency of application of coercive measures.
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The following conception of the procedural coercive measures is sug-
gested on the grounds of the dissertation research: ,,Procedural coercive meas-
ures are the procedural measures and methods, foreseen by the law on the
criminal proceedings, which are being applied according to the order and on the
grounds, fixed by the law on the criminal proceedings, by the authorized sub-
jects of the criminal proceedings, and which are aimed at securing the unhin-
dered criminal proceedings and implementation of their goals by depriving the
person of the possibility to make use or by obliging the person not to make use
of his/her certain rights and freedoms.

2. The research, done in the dissertation work, allows to draw the conclu-
sion that the coercive measures, consolidated in the Criminal Process Code,
perform different functions: 1) the function of the sanction by securing the un-
hindered criminal proceedings; 2) the cognitive function, related with gathering
(checking) of the evidences (the data); 3) the preventive function, related with
prevention of the criminal deeds.

3. Seeking for securing the obligatory execution of the duties of the par-
ticipants of the criminal proceedings, the coercive measures, which perform the
function of the sanction (the detention coercive measures and the ,,other coer-
cive measures, mentioned in articles 140, 142, 151, 157 of the CPC) can be
applied towards the participant of the proceedings only, if he/she commits the
procedural violation.

3.1. This conclusion is based on the logic structure of the Criminal Proc-
ess Code as the integral legal act: a) the hypothesis for appearance of the par-
ticipants® procedural duties in the Criminal Process Code is acquisition of the
status of a person, a participant of the criminal proceedings; b) disposition is
infringement of the duties, fixed for the participant of the proceedings in the
mechanism of application of coercive measures (the procedural infringement,
an attempt to commit the procedural infringement); ¢) the coercive measures, as
actively negative sanctions, for the deeds, which are directed towards non-
fulfillment of the procedural duties or towards intention not to fulfill them, in-
flict responsibility upon the participant of the criminal proceedings.

3.2. The procedural coercive measures, application of which is based on
the procedural infringement, are variegated and can be classified according to
the purposes as follows: 1) the criminal coercive measures, 2) the preventive
coercive measures, 3) the coercive measures, assigned for restoration or protec-
tion of the order, established by the law on the criminal proceedings. The clear-
cut classification of coercive measures - sanctions must secure appropriate
regulation of the grounds for inflicting the definite coercive measures and their
appropriate application.

4. The impact of the procedural coercive measures upon the person‘s
behavior is dual: passive (psychological, potency of working of the rule of law)
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and active (activity of the subjects of the criminal proceedings, which constricts
the human rights and freedoms). In case of the passive impact, the person‘s
behavior is determined by the fact of existence of the compulsory measure and
by the possibility to apply active compulsion, which is consolidated in it. If the
passive impact fails to influence the person‘s behavior, then the active impact is
produced upon the person‘s rights and freedoms. Perception of the impact of
the procedural coercive measures is one of the conditions, seeking for securing
appropriate implementation of the principle of proportionality via inflicting the
procedural coercive measures and selecting the necessary and appropriate pro-
cedural compulsory measure in each case.

With taking into consideration the 2-4 conclusions, it is suggested:

- to supplement article 21 of CPC with part 5:

,yAfter having received the citation, the suspect is obliged to report to the
pretrial investigation officer, prosecutor, pretrial investigation judge and court,
to fulfill the other lawful instructions of the pretrial investigation subjects, to
refrain from the deeds, related with hindrance, caused to the proceedings, by
eliminating, hiding or forging the objects or the documents, which are signifi-
cant for investigation of the criminal deed and its examination in the court, by
influencing the victims, witnesses, experts, other suspects, defendants or con-
victs. The suspect gets the warning, for which he/she signs, that he/she was
explained that infringement of this duty may stipulate application of coercive
measures”.

- to supplement article 22 of the CPC with part 3:

,, After having received the citation, the defendant is obliged to report to
the court, to fulfill the other lawful instructions of the court, to keep to the order
of the court sitting, to respect the court, to refrain from the deeds, related with
hindrance, caused to the proceedings, by eliminating, hiding or forging the
objects or the documents, which are significant for investigation of the criminal
deed and its examination in the court, by influencing the victims, witnesses,
experts, other suspects, defendants or convicts”.

- to change the name of article 45 of the Criminal Process Code and to
supplement it with part 2 in the following wording:

,,Article 45. The obligation to explain the rights and duties to the partici-
pants of the proceedings*.

1. The judge, prosecutor and pretrial investigation officer is obliged to ex-
plain the procedural rights to the participants of the proceedings and to secure
the possibility for them to make use of them.

2.The judge, prosecutor and pretrial investigation officer must explain the
duties to the participants of the proceedings and warn that the coercive meas-
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ures, fixed in this Code, may be applied through their non-fulfillment or inap-
propriate fulfillment “.

- To supplement article 220 of the CPC with part 6:

., The prosecutor hands the warning to the defendant, which the latter must
sign, that the duties, foreseen in part 3 of article 22 of the CPC, infringement of
which may stipulate application of coercive measures, were explained to
him/her .

- to prepare and approve by the order the protocol form on explanation
of the duties to the participants of the criminal proceedings and on their warn-
ing about the consequences of their non-fulfillment.

5. The dissertation research has revealed that the principle of proportion-
ality serves as the essential methodological grounds for regulation and applica-
tion of the procedural coercion institute. Though proportionality de jure is con-
solidated in Lithuania in article 11 of the CPC of Lithuania, this principle is not
being applied de facto by the national institutions, which apply coercive meas-
ures, though ambiguity of the content, of the methods and criteria of fixing pro-
portionality.

The analysis, done in the dissertation research, allows drawing the conclu-
sion that the principle of proportionality is the method, assigned for fixing the
fair balance between the human rights, constricted by application of coercive
measures, and the purposes, which are pursued by application of the coercive
measure. The essence of the principle of proportionality in case of application
of coercive measures is to restrict the hold of the state institutions, seeking for
protection of the human rights and freedoms against the unjustified, unfair and
non-adequate constriction.

6. While analyzing jurisprudence of the European Court of Human
Rights and of the European Court of Justice and the scientific doctrine, the fol-
lowing methods of fixing the principle of proportionality, i.e. vertical and hori-
zontal, are unfolded in the dissertation research.

6.1. The essence of the vertical (precise) method is as follows: every crite-
rion (sub-principle), which constitutes the method of fixing, is evaluated sepa-
rately in turn:

6.1.1. the criterion of adequacy of the measure to be applied, meaning
that the measure, which constricts the person‘s rights, must be lawful and suit-
able for achievement of the aspired goal or must approach achievement of the
goal;

6.1.2. the criterion of necessity, meaning that the adequate measure must
be necessary in such a sense that there is no other equally suitable measure,
which would less constrict the person‘s right;

6.1.3. the criterion of proportionality in its direct or narrow sense (the
principle of the balance), meaning that the adequate and necessary measure
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should not disrupt the fair balance and/or eliminate the essence of the right,
which is being constricted.

If application of the coercive measure does not meet at least one of these
criteria, it is to be acknowledged that application of the coercive measure is
non-proportional.

6.2. The essence of the horizontal method of fixing proportionality and its
difference from the vertical one are as follows: this method does not gradually
evaluate the criteria, but evaluates properly the whole of the circumstances of
constriction of the definite right.

6.3. The research has revealed that the European Court of Justice refers
mainly to the vertical method of fixing proportionality. Whereas the done
analysis of the practice of the European Court of Human Rights proves that the
states‘ margin of appreciation constricts the ECHR possibilities for application
of the vertical method of fixing the principle of proportionality; thus, evaluation
of separate criteria of this principle is observed in the rulings of the European
Court of Human Rights.

6.4. The done analysis of the methods of fixing the principle of propor-
tionality proves that the vertical method (the model) of fixing the principle of
proportionality is being formed in the doctrine of the criminal proceedings of
Lithuania. However, while evaluating application of coercive measures, it is
observed that the subjects, who/which apply the coercive measures, as a matter
of fact, do not make use of the method of fixing the principle of proportionality
to the full extent. Infrequent and desultory application of separate criteria for
fixing the principle of proportionality is observed in activity of the subjects of
the criminal proceedings.

It is suggested:

a) to change the conception of the principle of proportionality while apply-
ing the coercive measures, fixed in part 1 of article 11 of the CPC, as follows:

s»s The procedural coercive measure can be applied only, if it is adequate,
necessary and proportional to achievement of the pursued goal of the crimi-
nal proceedings*.

b) to form the practice of application of coercive measures, based on the
vertical method of fixing the principle of proportionality, by defining the
method of fixing the principle of proportionality in the rulings of the court, the
criteria, which constitute proportionality, and their content.

¢) to issue the recommendations regarding application of coercive meas-
ures, in which:

- the procedural infringement would be consolidated as the grounds for
application of coercive measures-sanctions;

- the method and criteria of fixing the principle of proportionality in case
of application of coercive measures as well as their content would be fixed.
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7. The historical-comparative analysis of Lithuania and of the foreign
states revealed nonconformity of the Lithuanian procedural coercion institu-
tions with the criteria of development (evolution).

7.1.  After having investigated evolution of the catalogue of coercive
measure in the criminal proceedings of Lithuania, the following conclusion is
to be drawn: regulation of the institute of coercive measures is conservative and
does not improve, if considered from the aspect of development of the newest
technologies and their application, seeking for the goals of the criminal pro-
ceedings.

7.2. In the course of analyzing the practice of the states of the European
Union we observe that the majority of them apply the coercive measure,
grounded by the achievements in the sphere of the newest technologies, i.e.
electronic monitoring. The following aspects of application of electronic moni-
toring were revealed while considering electronic monitoring as the possibility
of application of coercive measure in the criminal proceedings:

- the human rights would be less constricted, i.e. application of elec-
tronic monitoring would create the alternative for application of the strictest
coercive measures (for example, custody, detention);

- would produce a positive impact upon the state‘s costs, related with
realization of the function of the criminal proceedings.

It is suggested to consider the possibility for the Seymas of the Republic
of Lithuania to adopt the amendment of the Criminal Process Code by adding
electronic monitoring to the catalogue of coercive measures, fixed in the Code.
The Government of the Republic of Lithuania together with the Ministry of
Justice of the Republic of Lithuania must issue the plan of implementation of
application of the coercive measure, i.e. electronic monitoring, and must allo-
cate the necessary funds for preparation of the infrastructure, assigned for its
application.

16



LIST OF ACADEMIC PUBLICATIONS

1. Losis, E. Definition of Coercive Measures in Criminal Proceedure. Ju-
risprudencija. 2008, 6 (108): 76-81.

2. Losis, E.; Azubalyté, R. The Function of Measures of Coercion that
are Applied on the Basis of Breach of Criminal Process. Socialiniy moksly stu-
dijos. 2009, 2 (2): 207-223.

3. Losis, E.; Panomariovas, A. Proportionality: From Concept to the Pro-
cedure. Jurisprudencija. 2010, 2 (120) (publication in progress).

SCIENTIFIC RESEARCHES OF THE THEME OF
DISSERTATION IN STAGES

1. Traineeship from 1%'to 29" of June, 2007 in the University of Wroclaw
(Poland).

17



CURRICULUM VITAE
First name, surname: Egidijus Losis
Date of birth: 01-09-1981

Contacts: egidijus.losis@gmail.com

EDUCATION:

2005-2010 Mykolas Romeris University, PhD student at Department of
Criminal Procedure of Faculty of Law;

2003-2005 Master of Laws (Mykolas Romeris University)

1999-2003 Bachelor of Laws (Law University of Lithuania)

LANGUAGES SPEAKING WRITING READING
Eglish Excellent Excellent Excellent
Russian Excellent Good Excellent
French Good Sufficient Good
Polish Good Good Excellent

18



Egidijus Losis

PROCESINES PRIEVARTOS PRIEMONES
BAUDZIAMAJAME PROCESE

Santrauka

Mokslo darbo temos aktualumas ir problematika.

Zmogaus teisiy varzymas baudZiamajame procese vykdomas Lietuvos
Respublikos baudziamojo proceso kodekse nustatyty prievartos priemoniy for-
ma ir nulemtas aplinkybés, kad baudziamojo proceso dalyviai ne visuomet tin-
kamai vykdo baudziamaji procesa reglamentuojanéiy teisés aktuy nustatytas
pareigas.

Tarptautiniuose ir nacionaliniuose teisés aktuose deklaruojami teisines,
demokratinés valstybés, Zzmogaus teisiy apsaugos principai bei tarptautiniy tei-
sminiy institucijy (Europos Zmogaus Teisiy Teismo, Europos Teisingumo Tei-
smo) formuojama praktika riboja prievartos taikyma nustatant proporcingumo
principa, reikalaujant] ivertinti ir nustatyti tinkama balansa tarp Zmogaus teises
varzanciy priemoniy ir Siomis priemonémis siekiamy tiksly.

Disertacijos temos aktualuma lemia prievartos priemoniy taikymo procese
egzistuojantys probleminiai klausimai, susij¢ su zmogaus teisiy apsaugos uztik-
rinimu, | kuriuos atsakymy ie$koma Sioje disertacijoje.

Disertaciniame darbe tiriama problema susijusi su baudZiamajame procese
vykdomu Zmogaus teisiy ir laisviy varZymu taikant prievartos priemones. Dar-
be siekiama nustatyti valstybés galiy ribas baudZiamajame procese taikyti prie-
vartos priemones, iStirti ir pasililyti maziau Zzmogaus teises ir laisves varzan-
¢ius budus. Disertacinio darbo problematika apima tris aspektus: pirma, — prie-
vartos priemoniy sampratos, funkcijos baudZiamajame procese suvokima, ant-
ra, — proporcingumo principo, jo turinio, kriterijy ir proporcingumo principo
nustatymo biidy suvokima, trecia, — alternatyviy prievartos priemoniy taikyma
baudziamajame procese.

Visy pirma prievartos priemonés samprata ir prievartos priemoniy funkci-
jos baudziamajame procese néra aiskios. Prievartos priemoniy taikymo prakti-
kos analizé rodo, jog netinkamas prievartos priemoniy funkcijos suvokimas
lemia tai, kad prievartos priemonés kartais taikomos ,,profilaktiniais* tikslais,
pavyzdziui, zmogaus teisés varzomos tik prielaidos, kad asmuo ivykdé nusi-
kalstama veika pagrindu, vadovaujantis logika, kad galbiit prievartos priemonés
pritaikymas padés greiciau istirti nusikalstama veika, o jei ir nepades, tai ir ne-
pakenks. Siekiant iSvengti tokio pobiidzio nepagristo asmens teisiy varzZymo,
bitina analizuojant prievartos priemoniy esm¢ (samprata) nustatyti prievartos
priemoniy funkcija baudziamajame procese.
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Antra, Europos Teisingumo Teismo' ir Europos Zmogaus Teisiy Teismo*
jurisprudencijoje jtvirtintas proporcingumo principas yra vienas pagrindiniy
saugikliy, sauganéiy zmogaus teises nuo nepagristy valstybés prievartiniy
veiksmy. 2003 m. geguzés 1 d. isigaliojusioje naujoje BPK redakcijoje istatymuy
leidéjas de jure itvirtino proporcingumo principa (BPK 11 str.). Taéiau dél Sio
principo turinio ir taikymo tvarkos bei kriterijy neapibréztumo $§is principas de
facto prievartos priemones taikanciy Lietuvos baudziamojo proceso subjekty
praktikoje néra tinkamai jgyvendinamas. Proporcingumo principa sudaranciy
kriterijuy nezinojimas ar nepakankamas zinojimas sudaro prielaidas baudziamo-
jo proceso subjektams taikant prievartos priemones neproporcingai varzyti
zmogaus teises, nes taikomy prievartos priemoniy proporcingumas nemotyvuo-
jamas ar apskritai nevertinamas, apsiribojant tik prievartos priemoniy taikymo
tiksly konstatavimu. Kai néra aiskios prievartos priemoniy proporcingumo
principo nustatymo tvarkos ir kriterijy, susidaro zmogaus teisiy pazeidimo
prielaidos.

Sprendziant $j aktualy problemini klausima tiriamajame darbe analizuoja-
mi Europos Teisingumo Teismo ir Europos Zmogaus Teisiy Teismo jurispru-
dencijoje nustatyti proporcingumo principa sudarantys kriterijai (priemonés
tinkamumas, biitinumas, proporcingumas siauraja prasme) bei jvairlis Siuos
kriterijus sudarantys subkriterijai (pavyzdziui, prievartos priemones reglamen-
tuojanciy teisés akty prieinamumas, aiSkumo kriterijai; maziausiai varzancios
priemonés kriterijus; evoliucijos kriterijus ir kiti), kuriy turinys Lietuvos Res-
publikos baudziamajame procese yra neatskleistas.

Treéia, temos aktualuma Lietuvos teisés mokslui lemia tai, kad Europos
Sajungos valstybiy ir Lietuvos Respublikos BPK lyginamoji analizé bei pro-
porcingumo principo evoliucijos kriterijus iSryskino, kad procesinis istatymas,
nepaisant jo naujumo, néra progresyvus, nes Lietuvoje baudziamajame procese
taikant prievartos priemones néra pasitelkiamos progresyvios, grindZziamos nau-
jaisiais mokslo, technikos laiméjimais prievartos priemonés (pavyzdziui, elekt-
roninis monitoringas (stebésena), sudarancios prielaidas uztikrinti baudziamojo
proceso tiksly pasiekima asmeniui patiriant minimalius nepatogumus. Tokiy
priemoniy itvirtinimas uztikrinty EZTT ir ETT teismo nustatyto proporcingumo
principo igyvendinima, auksStesni zmogaus teisiy ir laisviy apsaugos lygmeni,
gerokai prisidéty prie nekaltumo prezumpcijos principo igyvendinimo, kai
zmogus vykstant baudziamajam procesui nepatirty didesniy suvarzymy. Tiria-
majame darbe analizuojamos naujy alternatyviy prievartos priemoniy jdiegimo
ir taikymo baudZiamajame procese galimybés.

' Toliau tekste — ETT.
2 Toliau tekste — EZTT.
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Sio tyrimo objektas — baudziamojo proceso prievartos priemoniy sampra-
ta, funkcijos, proporcingumo principo taikant baudziamojo proceso prievartos
priemones samprata, kilmé, paskirtis, proporcingumo nustatymo tvarka (meto-
dai), kriterijai, baudziamajam procesui aktualiis mokslo ir technikos laiméjimai
ir ju pritaikymo galimybés baudziamajame procese prielaidos.

Pagrindinis tyrimo tikslas — kompleksiskai iSnagrinéti procesinés prievar-
tos priemoniy instituta baudZiamajame procese, atskleidziant proporcingumo
principo derinant procesinés prievartos priemoniy taikyma ir zmogaus teisiy bei
laisviy apsauga, esmg ir turini, iSnagrinéti su tuo susijusias teorines bei prakti-
nes problemas, suformuluoti ir pateikti prievartos priemoniy taikymo mecha-
nizmo, proporcingumo principo taikymo, naujy prievartos priemoniy taikymo
galimybiy teorinius pagrindus.

Darbo tikslui pasiekti keliami Sie uzdaviniai:

1) atskleisti procesinés prievartos priemoniy baudziamajame procese
sampratg, nustatyti esminius procesinés prievartos priemoniy pozymius;

2) atskleisti procesinés prievartos priemoniy funkcija baudziamajame
procese;

3) nustatyti ir naudojantis sistemine analize iStirti prievartos priemones,
atliekancias sankcijos funkcija baudziamajame procese, uztikrinant baudziamo-
jo proceso dalyviy pareigy vykdyma;

4) isanalizuoti proporcingumo principo taikant prievartos priemones teo-
rinius pagrindus, nustatant zmogaus teisiy varZymo prievartos priemonémis
ribas, proporcingumo principo sampratg, proporcingumo nustatymo metodus,
proporcingumo principg sudaranciy kriterijy turinj, jvertinti, ar uztikrinamas
pakankamas balansas (proporcingumas) tarp dabartinés Lietuvos procesinés
prievartos taikymo jvairiy formy pavidalu ir Zmogaus teisiy bei laisviy apsau-
£08;

5) kompleksiskai jvertinus teisinj Lietuvos baudziamojo proceso prievar-
tos priemoniy reguliavima, taikymo praktika, statistika, tarptautinés teisés akty,
tarptautiniy zmogaus teisiy gynimo institucijy jurisprudencija, uzsienio valsty-
biy patirtj, naujy prievartos priemoniy pritaikymo galimybes, nustatyti bau-
dziamojo proceso prievarta reglamentuojan¢iy normy bei taikymo rekomenda-
cijy tobulinimo poreikj ir galimybes, prireikus pateikti konkrecius teisés akty
pasiiilymus, suformuluoti metodines rekomendacijas.

Darbo mokslinis naujumas. Sio disertacinio darbo mokslinis naujumas
yra tas, kad, nepaisant prievartos priemoniy institutui skirto didelio teisés
mokslininky démesio, Lietuvos teisés moksle néra kompleksisko tyrimo, api-
mancio tarptautiniy teisés akty ir tarptautiniy zmogaus teisiy ir laisviy gynimo
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institucijy jurisprudencijos, uzsienio valstybiy bei Lietuvos Respublikos teisés
akty, teisésaugos institucijy praktikos analize, siekiant nustatyti prievartos
priemoniy samprata, funkcija, proporcingumo principo taikant prievartos prie-
mones kilme, esmg, proporcingumo principo nustatymo metodus, $iuos meto-
dus sudarancius kriterijus bei naujy technologiju mokslo laiméjimy analizg ir
galimybg jas pritaikyti baudziamajame procese taikant prievartos priemones.

Darbe pateikiama nauja prievartos priemoniy baudziamajame procese
koncepcija, grindziama prievartos priemoniy kaip sankcijuy funkcija, taikytiny
baudziamojo proceso dalyviams uz baudziamojo proceso pazeidima.

Svarbu paminéti, kad moksliniame darbe analizuojami baudziamojo pro-
ceso prievartos priemoniy proporcingumo nustatymo metodai, juos sudarantys
kriterijai ir jy turinys leis baudziamojo proceso subjektams, taikantiems prie-
vartos priemones, tinkamai jgyvendinti proporcingumo principa (BPK 11 str.).

Taip pat autorius pateikia pasiilymus itvirtinti baudziamajame procese
naujy technologijy mokslo pasiekimais grindziama prievartos priemong — elekt-
ronini monitoringa (stebésena), nagrinéja praktines $ios priemonés pritaikymo
galimybes, nauda valstybei ir asmeniui, kurio atzvilgiu §i priemoné taikytina.

Tyrimo praktiné reik§mé. Disertacinis tyrimas nagrinéja baudziamojo
proceso prievartos priemoniy reglamentavimo trikumus ir praktines taikymo
problemas, pateikia ju sprendimo pasiiilymus. Tiriamajame darbe iSaiskéjo, kad
prievartos priemoniy samprata ir funkcija ikiteisminio tyrimo subjekty ir teismo
yra daznai suvokiamos neteisingai, o tai lemia netinkama prievartos priemoniy
taikyma. Nei§samiai ir neaiskiai jstatyme jtvirtintas Europos Teisingumo Tei-
smo ir Europos Zmogaus Teisiy Teismo iSplétotas proporcingumo principas,
nenustatyti kriterijai proporcingumui nustatyti lemia, kad prievartos priemones
taikantys subjektai daznai de facto netaiko proporcingumo principo ar ji taiko
netinkamai, nejvertina taikomy priemoniy proporcingumo zmogaus teisiy ir
siekiamy tiksly pozitriu. Taip pat tiriamajame darbe atliekant lyginamaja uzsi-
enio valstybiy ir Lietuvos prievartos priemoniy taikymo baudziamajame proce-
se analizg iSaiSkéjo, kad Lietuvos baudziamajame procese neitvirtintos naujau-
siais technologiju laiméjimais grindziamos prievartos priemones.

Disertanto nuomone, atlikto mokslinio tyrimo rezultatai gali buti panaudo-
ti:

1) Tobulinti baudziamojo proceso prievartos priemoniy taikyma regla-
mentuojancius teisés aktus, jtvirtinant naujas, griezCiausioms prievartos prie-
monéms alternatyvias priemones (pavyzdziui, elektronini monitoringa), tobuli-
nant jau esamy prievartos priemoniy taikymo galimybes, pakei¢iant Baudzia-
mojo proceso kodekso 11 straipsnyje vartojama proporcingumo principo sam-
prata;
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2) Ikiteisminio tyrimo subjekty ir teismy veikloje taikant prievartos
priemones, naudojantis tiriamajame darbe pateikta prievartos priemoniy sam-
prata, funkcijomis, proporcingumo principo samprata, nustatymo metodais ir
kriterijais;

3) Lietuvos teisés doktrinai vystyti baudziamojo proceso prievartos prie-
moniy taikymo klausimais, nes tiriamajame darbe pateikta nauja prievartos
priemoniy koncepcija, iSnagrinétas proporcingumo principas taikant prievartos
priemones, kas iki Siol buvo atlikta pavirSutiniskai ir neiSsamiai;

4) Déstant studentams baudziamojo proceso teisés bendrosios dalies kur-
sa, temose, susijusiose su prievartos priemonémis, taip pat parengiant ivairius
mokomojo pobiidzio leidinius ikiteisminio tyrimo subjektams, taikantiems
prievartos priemones, organizuojant kvalifikacijos kélimo kursus §ia tema.

Disertacinio darbo hipotezé: Lietuvos Respublikos baudziamojo proceso
prievartos priemoniy sistema, netinkamas proporcingumo principo kaip meto-
dologinio prievartos priemoniy taikymo pagrindo suvokimas ir taikymas gali
sudaryti prielaidas nepagristai varZyti zmogaus teises ir laisves.

Hipotezei patvirtinti disertacijoje ginami teiginiai:

- Lietuvos baudziamojo proceso moksle egzistuojanti prievartos prie-
moniy savoka yra neiSsami, joje neitvirtintas subjektyvus asmens valinis ir inte-
lektinis, kriterijai, reikSmingi prievartos priemonéms taikyti. Kai kuriy prievar-
tos priemoniy (pavyzdziui, namy aresto, raSytinio pasizadéjimo neiSvykti, uz-
stato ir eilés kity) taikymo veiksmingumas ypac priklauso nuo paties asmens
valios susivarzyti savo teises ir laikytis nustatyty apribojimy.

- Proporcingumo principas yra esminis metodologinis procesinés prie-
vartos instituto reglamentavimo ir taikymo pagrindas. Nors jis de jure itvirtintas
Lietuvos BPK 11 straipsnyje, de facto nacionaliniy instituciju, taikanéiy prie-
vartos priemones, netaikomas ar taikomas netinkamai dél proporcingumo prin-
cipo sampratos, proporcingumo nustatymo metody, Siuos metodus sudaranciy
kriterijuy neaiskumo.

- Proporcingumo principo transformacija i§ faktinio principo i teisini
dar néra pasibaigusi. Nepaisant to, kad proporcingumo idéja (principas) ir yra
itvirtinta atskiruose teisés aktuose, jos turinys, atsizvelgiant { vienos ar kitos
valstybés tradicijas, dél teismy sprendimy jgauna vis kita iSraiska ir forma.

- Evoliucijos kriterijus, taikomas tarptautiniy teismy praktikoje, tampa
Siuolaikinés Zmogaus teisiy apsaugos taikant asmenims procesing prievarta
orientyru. Lietuvos baudZiamojo proceso prievartos priemoniu katalogas yra
tobulintinas atsizvelgiant | evoliucijos kriterijaus keliamus reikalavimus: jame
turi biiti jtvirtintos naujausiy technologiju laiméjimais grindziamos, progresy-
vios prievartos priemones.
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Tyrimo $altiniai. Disertacijoje siekiant uzsibrézto tikslo ir uzdaviniy buvo
naudojamos §ios Saltiniy grupés:

1) Lietuvos Respublikos Konstitucija, tarptautiniai ir nacionaliniai teisés
aktai; Lietuvos Respublikos Konstitucinio Teismo nutarimai;

2) Europos Zmogaus Teisiy Teismo, Europos Zmogaus Teisiy Komisi-
jos, Europos Teisingumo Teismo praktika;

3) Uzsienio valstybiy ir Lietuvos mokslininky N. A. Gromov, 1. L. Petru-
chin, S. A. Polunin, M. E. Tokariova, N. V. Bulanova, E. V. Bukova, Z. V.
Lukasevici, V. A. Michailov, K. Amelung, J. Christoffersen, S. Trechsel, Y.
Arai-Takahashi, T. Pedersen, K. Stern, N. Emiliou, A. Bogdandy, M. Reimann,
J. Zekoll, A. Arnull, R. Thomas, E. Ellis, H. Maurer, G. Jacobs, J. A. Usher, J.
Schwarze, E. Schmidt-Assman, M. Fissen, B. Emmerson, A. Ashworth, J. J.
Cremona, M. Kazlausko, P. Daniseviciaus, E. Palskio, G. Godos, R. AZubaly-
tés, A. Panomariovo, R. Merkeviciaus, I. Danelienés, E. Svilpaités darbai;

4) Lietuvos Auksciausiojo Teismo, Vilniaus apygardos teismo praktika,
Kauno apygardos teismo, Lietuvos apylinkés teismy ikiteisminio tyrimo teiséju
nutartys, prokurory nutarimai ir praSymai skirti prievartos priemones ir kiti pro-
cesiniai dokumentai, susij¢ su prievartos priemoniy taikymu.

Mokslo darbe panaudoti metodai. Tiriamojo darbo temai atskleisti ir i$-
nagrinéti autorius naudojo ivairius teorinius ir empirinius mokslinio tyrimo
metodus, kuriy pagrindiniai — loginis, sisteminés analizés, byly ir dokumenty
analizés, lyginamasis. Be to, darbe naudoti Sie pagalbiniai tyrimo metodai —
istorinis, lingvistinis, teologinis. Siy metodu kompleksinis taikymas turi didele
reik§me tyrimo metu gauty apibendrinimy, i$vady teisingumui ir patikimumui,
taip pat suformuluoty pasitilymy pagristumui.

Tyrimo rezultaty aprobavimas. Tyrimo rezultatai aprobuoti Mykolo
Romerio universiteto Teisés fakulteto Baudziamojo proceso katedros posédyje,
jie atitinkamai bus panaudoti déstant baudZiamojo proceso teisés kursa teisés
studijy studentams, taip pat teikiant pastabas ar sitilymus istatymy leidéjui, ki-
toms valstybés institucijoms, formuojanéioms baudziamaja justicija. Sio tyrimo
rezultatai bus reikSmingi disertantui toliau atliekant ivairius mokslinius tyrimus
baudziamosios justicijos srityje.

Darbo struktiira. Tyrimo eiga ir disertacinio darbo struktiira nulemta ty-
rimo objekto, i$sikelty tyrimo tiksly bei uzdaviniy.

Disertacija sudaro ivadas, tyrimy apzvalga, darbo metodologija, trys tiria-
mosios dalys, i§vados ir pasiiilymai, literatiiros sarasas.

Pirmojoje tyrimo dalyje autorius nagringja prievartos priemoniy samprata
ir funkcijas baudziamajame procese. Prievartos priemoniy sampratos tyrimas
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pradedamas prievartos kaip socialinio reiSkinio, jam budingy pozymiy, bei
prievartos materializacijos baudziamojo proceso prievartos priemonése analize,
nagrinéjant uzsienio valstybiy bei Lictuvos teisés moksle egzistuojanéias prie-
vartos priemoniy sampratas, teisés aktuose itvirtintas prievartos priemones ir ju
taikymo reglamentavima. Tyrimo pagrindu suformuluojama nauja prievartos
priemoniy samprata, kuri apima asmens, kurio atzvilgiu taikytinos prievartos
priemonés, valini ir intelektini susivarzyti savo teises ir laisves kriterijus:
,,Procesinés prievartos priemonés — tai baudziamojo proceso istatymo numaty-
tos procesinés priemonés ir biidai, taikomi baudzZiamojo proceso istatymo nu-
statyta tvarka ir pagrindais, jgalioty baudzZiamojo proceso subjekty, kuriais
atimant zmogui galimybe naudotis arba jpareigojant asmenj nesinaudoti atitin-
kamomis teisemis bei laisvémis siekiama uztikrinti netrukdomq baudZiamqji
procesq, jo tiksly igyvendinimq. *.

Sioje dalyje taipogi tiriama prievartos priemoniy funkcija baudziamajame
procese, nagrinéjant prievartos priemoniy funkcija pateikiama i§ esmés nauja
prievartos priemoniy, kaip baudZiamojo proceso sankcijy, koncepcija, taikymo
mechanizmas: baudziamojo proceso prievartos priemonés uZztikrinancios bau-
dziamojo proceso dalyviy pareigy tinkama vykdyma atlieka sankcijos funkcija
baudziamajame procese ir taikomos baudziamojo proceso dalyviui ivykdZzius ar
késinantis jvykdyti procesini pazeidima. Sioje dalyje tiriamas ir prievartos
priemoniy poveikis zmogaus elgesiui: pasyvus (psichologinis, teisés normos
veikimo galia) ir aktyvus (zmogaus teises ir laisves varzantis baudziamojo pro-
ceso subjekty veikimas taikant konkreCia baudziamojo proceso prievartos
priemong). Taip pat konstatuojama, kad abi §ios prievartos priemoniy poveikio
risys tarpusavyje saveikauja, ir jei pasyvus poveikis nepadaro jtakos zmogaus
elgesiui, zmogui daromas aktyvus poveikis jo teiséms ir laisvéms.

Sioje dalyje i$gryninami baudziamojo proceso prievartos priemoniy savo-
kos pozymiai, funkcijos.

Antroje dalyje disertantas nagrinéja proporcingumo principa kaip esminj
Europos Teisingumo Teismo ir Europos Zmogaus Teisiy Teismo jurisprudenci-
joje i8vystyta zmogaus teisiy apsaugos principa, nustato ir analizuoja propor-
cingumo principo genezg, raida ir paskirti, proporcingumo principo elementus,
nustatymo metodus, bei Siuos metodus sudaranciy kriterijy turini, proporcin-
gumo taikyma Lietuvos ikiteisminio tyrimo subjekty, teismy sistemos veikloje
taikant prievartos priemones.

Sioje dalyje apzvelgiami proporcingumo principo vertikalus ir horizonta-
lus nustatymo budai, juos sudaranciy kriterijy (prievartos priemonés tinkamu-
mo, bltinumo ir proporcingumo siauraja prasme) turinys.

Prievartos priemoniy tinkamumo kriterijus nagrinéjamas dviem aspektais:
teisétumo (prievartos priemoné turi bliti nustatyta teisés norma; teisés norma
turi biiti vieSai prieinama; teisés norma turi biiti aiski, jos turinys prognozuoti-
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nas) ir tinkamumas siauraja (stricfo sensu) prasme, t.y. priemoné pagal savo
esme¢ ir paskirtj tinkama pasiekti tikslui.

Sioje dalyje skiriamas didelis démesys ,,biitinumo* kriterijaus analizei.
Nagrin¢jama EZTT praktika apibréZianti baitinumo turinj, bei paaikinanti
EZTK ijtvirtintas vertinamasias sampratas kaip ,,visuomenés primygtinis
spaudimas“. Tiriant biitinuma nagrinéjami ,,biitinumo* kriterijy sudarantis
maziausiai varzancios priemongs testas, kurio esmé ta, kad valstybés valdzios
institucijy veiksmas ar sprendimas veikimas ribojantis Zzmogaus teises laikyti-
nas biitinu, jei veiksmo atlikimo ar sprendimo priémimo metu, objektyviai ne-
buvo kitos, vienodai veiksmingos, taciau zmogaus teisiy visiskai neribojancios
ar maziau ribojancios priemonés ar biido.

Prievartos priemonés proporcingumas (siauraja prasme) tikslui pasiekti,
t.y. skirtos priemonés (budo) adekvatumas (proporcingumas siauraja prasme)
Sioje dalyje tiriamas nagrinéjant biitinus subkriterijus (varzomos Zmogaus teisés
esmeg, prievartos priemonés esmg) eilg nesistematizuoty EZTT praktikoje
nustatyty kriterijy (itarima ivykdzius nusikalstama veika, nusikalstamos veikos
sunkumo kriteriju, grésmés, kad bus trukdomas procesas kriterijy ir kitus).

TreCioje dalyje apzvelgiama Lietuvos baudziamojo proceso prievartos
priemoniy raida, ivertinamos naujos technologijos ir besikeifian¢ios Zmogaus
vertybés, galinCios uztikrinti procesiniy tiksly pasiekima taikant maziau
zmogaus teises ir laisves varzancias prievartos priemones, ju praktinio pritai-
kymo baudziamajame procese galimybés ir problematika. Analizuojamos elek-
troninés stebésenos (monitoringo) rasys: aktyvi, pasyvi ir misri elektroniné
stebésena (monitoringas). Sioje dalyje nagrinéjamos elektroninés stebésenos
taikymo galimybés ir prielaidos Lietuvos baudziamajame procese: zmogaus
teisiy ir laisviy uztikrinimas, kaléjimy perpildymas ir suimtyjy i§laikymo kastai.

ISvados ir pasitilymai:

1. Siekiant nustatyti efektyvy prievartos priemoniy taikymo mechanizma,
uztikrinanti tiek zmogaus teisiy ir laisviy apsauga, tiek baudziamojo proceso
tiksly pasiekima, biitina suformuluoti baudziamojo proceso prievartos priemo-
niy samprata, | kurig bty jtraukti visi reikSmingi prievartos priemoniy pozy-
miai. Tyrimas atskleidé, kad Lietuvos teisés doktrinoje vyrauja procesiniy prie-
vartos priemoniy samprata, pagal kuria procesinés prievartos priemonés apibré-
ziamos kaip ,,nepaisant asmens valios taikomos prievartos priemonés, varzan-
¢ios Zzmogaus teises ir laisves, siekiant procesiniy tiksly“ yra nei§sami, nes ne-
apima asmens, kurio atzvilgiu taikytinos prievartos priemoneés, valinio ir inte-
lektinio susivarzyti savo teises ir laisves kriterijy, lemianciy prievartos priemo-
nés taikymo veiksminguma.
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Disertacinio tyrimo pagrindu siiiloma tokia procesinés prievartos priemo-
nés samprata: ,,Procesinés prievartos priemonés — tai baudziamojo proceso ista-
tymo numatytos procesinés priemonés ir biidai, taikomi baudziamojo proceso
istatymo nustatyta tvarka ir pagrindais, igalioty baudziamojo proceso subjekty,
kuriais atimant Zmogui galimybe¢ naudotis arba jpareigojant asmenj nesinaudoti
atitinkamomis teisémis bei laisvémis siekiama uztikrinti netrukdoma baudzia-
maji procesa, jo tiksly igyvendinima.*

2. Disertaciniame darbe atliktas tyrimas leidzia daryti iSvada, kad bau-
dziamojo proceso kodekse itvirtintos prievartos priemonés atlieka skirtingas
funkcijas: 1) sankcijos funkcija, uztikrinant netrukdoma baudziamaji procesa;
2) pazinting funkcija, susijusig su jrodymy (duomeny) surinkimu (patikrinimu);
3) prevencijos funkcija, susijusig su nusikalstamy veiky uzkardymu.

3. Sankcijos funkcija atlickancios prievartos priemonés (kardomosios ir
BPK 140, 142, 151, 157 straipsniuose nurodytos ,,kitos* prievartos priemongs),
uztikrinant baudziamojo proceso dalyviy pareigy vykdymo privalomuma, gali
biti taikytinos proceso dalyvio atzvilgiu tik jam jvykdzius procesinj pazeidima.

3.1. Si idvada grindziama BaudZiamojo proceso kodekso kaip vientiso
teisés akto logine struktiira: a) hipoteze Baudziamojo proceso kodekse procesi-
néms dalyviy pareigoms atsirasti yra asmens, baudziamojo proceso dalyvio,
statuso igijimas; b) dispozicija — prievartos priemoniy taikymo mechanizme
proceso dalyviui nustatyty pareigy pazeidimas (procesinis pazeidimas, késini-
masis jvykdyti procesini pazeidima); c) prievartos priemonés, bidamos aktyviai
negatyviomis sankcijomis, uz veiksmus, nukreiptus i procesiniy pareigy nevyk-
dyma arba ketinima ju nevykdyti, baudziamojo proceso dalyviui nustato atsa-
komybg.

3.2. Procesinés prievartos priemonés, kuriy taikymo pagrindas yra pro-
cesinis pazeidimas, yra nevienalytés ir pagal tikslus gali biti klasifikuojamos {:
1) baudziamasias prievartos priemones, 2) prevencines prievartos priemones, 3)
prievartos priemones, skirtas baudziamojo proceso teisés nustatytai tvarkai at-
kurti ar apsaugoti. Aiski prievartos priemoniy — sankcijy klasifikacija turi uztik-
rinti tinkama konkreciy prievartos priemoniy skyrimo pagrindy reglamentavima
ir tinkama jy taikyma.

4. Procesiniy prievartos priemoniy poveikis zmogaus elgesiui yra dvejo-
pas: pasyvus (psichologinis, teisés normos veikimo galia) ir aktyvus (zmogaus
teises ir laisves varzantis baudziamojo proceso subjekty veikimas). Kai povei-
kis pasyvus, zmogaus elgesi lemia pacios prievartos priemonés egzistavimo
faktas ir joje jtvirtinta galimybé taikyti aktyvia prievarta. Jei pasyvus poveikis
nepadaro jtakos Zmogaus elgesiui, zmogui daromas aktyvus poveikis jo teiséms
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ir laisvéms. Procesiniy prievartos priemoniy poveikio suvokimas yra viena i§
prielaidy uztikrinant tinkama proporcingumo principo jgyvendinima skiriant
procesines prievartos priemones ir kiekvienu atveju parenkant biiting bei tin-
kama procesing prievartos priemong.

Atsizvelgiant j 2—4 iSvadas siiiloma:

- papildyti BPK 21 straipsni 5 dalimi:

JHtariamasis turi pareigq Saukiamas atvykti pas ikiteisminio tyrimo parei-
giing, prokurorq, ikiteisminio tyrimo teiséjq ir teismq, vykdyti kitus teisétus iki-
teisminio tyrimo subjekty nurodymus, susilaikyti nuo veiksmy, susijusiy su
trukdymu procesui naikinant, paslepiant ar suklastojant daiktus bei dokumen-
tus, turincius reiksmés nusikalstamai veikai tirti ir nagrinéti teisme, darant po-
veiki nukentéjusiesiems, liudytojams, ekspertams, kitiems jtariamiesiems, kalti-
namiesiems arba nuteistiesiems. [tariamasis pasirasytinai ispéjamas, kad jam
iSaiskinta, jog Sios pareigos pazeidimas gali sudaryti sqlygas prievartos prie-
monéms taikyti.

- papildyti BPK 22 str. 3 dalimi:

,.kaltinamasis turi pareigq Saukiamas atvykti | teismq, vykdyti kitus teise-
tus teismo nurodymus, laikytis teismo posédzio tvarkos, gerbti teismq, susilaiky-
ti nuo veiksmy, susijusiy su trukdymu procesui naikinant, paslepiant ar suklas-
tojant daiktus ir dokumentus, turincius reikSmés nusikalstamai veikai tirti ir
nagrinéti teisme, darant poveiki nukentéjusiesiems, liudytojams, ekspertams,
kitiems jtariamiesiems, kaltinamiesiems arba nuteistiesiems.*

- pakeisti Baudziamojo proceso kodekso 45 straipsnio pavadinimg ir
papildyti straipsni 2 dalimi, iSdéstant taip:

,,»45 straipsnis. Pareiga iSaiskinti proceso dalyviams jy teises ir pareigas

1. Teiséjas, prokuroras ir ikiteisminio tyrimo pareigiinas privalo isaiskinti
proceso dalyviams jy procesines teises ir uztikrinti galimybe jomis pasinaudoti.

2. Teiséjas, prokuroras ir ikiteisminio tyrimo pareigiinas privalo isaiskinti
proceso dalyviams jy pareigas ir jspéti, kad dél jy nevykdymo ar netinkamo
vykdymo gali biiti taikomos Siame kodekse nustatytos prievartos priemonés. “

- papildyti BPK 220 straipsni 6 dalimi:

,,Prokuroras kaltinamaqji pasirasytinai ispéja, kad jam isaiskintos BPK 22
straipsnio 3 dalyje numatytos pareigos, kuriy pazeidimas gali sudaryti sqlygas
prievartos priemonéms taikyti. *

- parengti ir patvirtinti protokolo dél pareigy iSaiSkinimo baudZiamojo
proceso dalyviams ir jy ispéjimo apie nevykdymo pasekmes forma.

5. Disertacinis tyrimas atskleidé, kad proporcingumo principas yra esmi-

nis metodologinis procesinés prievartos instituto reglamentavimo ir taikymo
pagrindas. Nors Lietuvoje proporcingumas de jure jtvirtintas Lietuvos BPK 11
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straipsnyje, de facto §is principas nacionaliniy institucijy, taikanéiy prievartos
priemones, netaikomas dél proporcingumo principo turinio, proporcingumo
nustatymo biidy ir kriterijuy neaiSkumo.

Disertaciniame tyrime atlikta analizé leidZia daryti i§vada, kad proporcin-
gumo principas — metodas nustatyti tinkama pusiausvyra (balansa) tarp prievar-
tos priemoneés taikymu varzomy zmogaus teisiy ir prievartos priemonés taiky-
mu siekiamy tiksly. Proporcingumo principo taikant prievartos priemones esmé
— apriboti valstybés institucijy galias apsaugant zmogaus teises ir laisves nuo
nepagristo, neteisingo ir neadekvataus varzymo.

6. Analizuojant Europos Zmogaus Teisiy Teismo ir Europos Teisingumo
Teismo jurisprudencija bei moksling doktrina, disertaciniame tyrime atkleisti
§ie proporcingumo principo nustatymo budai: vertikalusis ir horizontalusis.

6.1. Vertikaliojo (tikslaus) budo esmé yra ta, kad paeiliui atskirai jverti-
namas kiekvienas nustatymo biida sudarantis kriterijus (subprincipas):

6.1.1. taikytinos priemonés tinkamumo kriterijus, reiskiantis, jog asmens
teises ribojanti priemoné turi biiti teiséta ir tinkama tam, kad buty pasiektas
siekiamas tikslas ar prie jo priartéta.

6.1.2.  butinumo kriterijus, reiSkiantis, jog tinkama priemon¢ turi biiti bii-
tina ta prasme, kad egzistuoja visuomeninis interesas, pateisinantis Zmogaus
teisiy varzyma ir néra jokios kitos vienodai tinkamos priemonés, taciau kuri
blty maziau varzanti saugoma asmens teisg.

6.1.3. proporcingumo kriterijus tiesiogine ar siauraja prasme (adekva-
tumo principas) reiSkiantis, kad tinkama ir biitina priemoné neturi sutrikdyti
tinkamo balanso ir / ar sunaikinti varZomos teisés esmeés.

Prievartos priemonés taikymui neatitikus nors vieno i$ kriterijy, laikytina,
kad prievartos priemonés taikymas yra neproporcingas.

6.2. Horizontaliojo proporcingumo nustatymo biido esmé ir skirtumas nuo
vertikaliojo yra tas, kad Siuo biidu neatliekamas palaipsnis kriterijy vertinimas,
o0 i§samiai jvertinama konkrecios teisés suvarzymo aplinkybiy visuma.

6.3. Tyrimas atskleidé, kad Europos Teisingumo Teismas daugiausia re-
miasi vertikaliuoju proporcingumo nustatymo buidu. Tuo tarpu atlikta Europos
Zmogaus Teisiy Teismo praktikos analizé parodé, kad EZTT galimybes nuo-
dugniai taikyti vertikalyji proporcingumo principo nustatymo biida riboja vals-
tybiy veikimo laisvés doktrina (angl. margin of appreciation), dél to Europos
Zmogaus Teisiy Teismo sprendimuose pastebima tik atskiry $io principo krite-
rijy vertinimy.

6.4. Atlikty proporcingumo principo nustatymo biidy analizé rodo, kad
Lietuvos baudziamojo proceso doktrinoje formuojasi vertikalusis proporcingu-
mo principo nustatymo biidas (modelis). Taciau vertinant prievartos priemoniy
taikyma, matoma, kad prievartos priemones taikantys subjektai i§ esmés nuo-
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dugniai nesinaudoja jokiu proporcingumo principo nustatymo metodu. Paste-
bima, kad baudziamojo proceso subjekty veikloje retai ir padrikai naudojami
atskiri proporcingumo principo nustatymo kriterijai.

Sitlloma:

a) keisti proporcingumo principo samprata taikant prievartos priemones
nustatancio BPK 11 straipsnio 1 dalj tokiu biidu:

s, Procesinés prievartos priemoné gali biiti taikoma tik tais atvejais, kai ji
tinkama, biitina ir proporcinga siekiamam baudZiamojo proceso tikslui pasi-
ekti. “

b) formuoti vertikaliuoju proporcingumo principo nustatymo btidu pagris-
ta prievartos priemoniy taikymo praktika, teismo nutartyse apibréziant propor-
cingumo principo nustatymo biida, proporcinguma sudarancius kriterijus ir jy
turinj.

¢) parengti rekomendacijas ikiteisminio tyrimo subjektams dél prievartos
priemoniy taikymo, kuriose:

- procesinis pazeidimas biity jtvirtintas kaip prievartos priemoniy — sankci-
ju taikymo pagrindas;

- buty nustatytas proporcingumo principo taikant prievartos priemones nu-
statymo metodas ir kriterijai, jy turinys.

7. Istoriné lyginamoji Lietuvos ir uzsienio valstybiy analizé atskleidé,
kad Lietuvos procesinés prievartos institutas neatitinka vystymosi (evoliucijos)
kriterijaus.

7.1. I8tyrus Lietuvos baudziamojo proceso prievartos priemoniy katalo-
go raida darytina i$vada, kad prievartos priemoniy instituto reglamentavimas
yra konservatyvus ir netobuléja atsizvelgiant | naujausiy technologijy vystyma-
si ir juy pritaikyma siekiant baudziamojo proceso tiksly.

7.2.  Analizuodami Europos Sajungos valstybiy praktika pastebime, kad
daugelis ju taiko naujausiy technologijuy laiméjimais grindziama prievartos
priemong — elektronini monitoringa. Nagrinéjant elektroninio monitoringo kaip
baudziamojo proceso prievartos priemongés taikymo galimybes iSrySkéjo tokie
teigiami jo taikymo aspektai:

- zmogaus teisés blity varZomos mazesniu lygiu, t. y. elektroninio moni-
toringo taikymas sudaryty griez€iausiy prievartos priemoniy (pavyzdziui, kar-
domojo kalinimo (suémimo)) taikymo alternatyva;

- daryty teigiama itaka valstybés baudziamojo proceso funkcijos vyk-
dymo i§laidoms.

Siiiloma papildyti Baudziamojo proceso kodekso prievartos priemoniy ka-
taloga elektroniniu monitoringu. Lietuvos Respublikos Vyriausybé kartu su
Lietuvos Respublikos teisingumo ministerija turéty parengti prievartos priemo-
nés — elektroninio monitoringo taikymo igyvendinimo plang ir skirti biitinas
1éSas taikymo infrastruktiirai parengti.

30



MOKSLINIU PUBLIKACIJU SARASAS

1. Losis, E. Baudziamojo proceso prievartos priemoniy samprata. Jurisp-
rudencija. 2008, 6 (108): 76-81.

2. Losis, E.; Azubalyteé, R. Uz procesinj pazeidima taikytinos prievartos
priemonés. Socialiniy moksly studijos. 2009, 2 (2): 207-223.

3. Losis, E.; Panomariovas, A. Proportionality: From Concept to the Pro-
cedure. Jurisprudencija. 2010, 2 (120) (atiduota publikavimui).

MOKSLINIAI TYRIMAI DISERTACIJOS TEMA
STAZUOTESE

1. 2007 m. birzelio 1-29 dienomis stazuoté Vroclavo universitete (Lenki-
ja).

31



CURRICULUM VITAE

Vardas, Pavardé: Egidijus Losis

Gimimo data: 01-09-1981

Kontaktai: egidijus.losis@gmail.com
ISSILAVINIMAS:
2005-2010 Mykolo Romerio universiteto Teisés fakulteto Baudziamojo

proceso katedros doktorantas;

2003-2005 Teisés magistro studijos Mykolo Romerio universitete;
1999-2003 Teisés bakalauro studijos Lietuvos teisés universitete
KALBOS KALBEJIMAS RASYMAS SKAITYMAS
Angly puikiai puikiai puikiai

Rusuy puikiai gerai puikiai
Pranciizy gerai pakankamai gerai

Polish gerai gerai puikiai

32



