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Lina Belitiniené

PROTECTION OF HUMAN RIGHTS AS THE CONSTITUTIONAL VALUES IN
THE JURISPRUDENCE OF THE CONSTITUTIONAL COURT OF THE REPUBLIC
OF LITHUANIA

Summary

Relevance of the topic. It can be characterized by the functions of human rights and
freedoms in a democratic law—based state and by a special role of the Constitutional Court of
the Republic of Lithuania in ensuring the protection of human rights as constitutional values.
The protection of human rights and freedoms is a central issue in the functioning of a
democratic law—based state since the person itself is a value. The constitutional rights and
freedoms exercise the defensive function as they are designed to protect the person from the
excessive interference into his/her life (the state being a guarantee for the person’s security is
also a source of danger for human rights and freedoms). Another function of these rights and
freedoms is the obligation placed on public authorities to create conditions under which a
person can exercise his or her rights, including the obligation to guarantee the person’s
protection from the interference by the third parties. For that reason, the rights are regulated
on the highest, constitutional level. The establishment in the Constitution grants them the
status of constitutional values, as well as the constitutional protection. Such status of
constitutional rights and freedoms obliges the legislative subjects, the authorities that apply
the law and the subjects that implement the law to uphold the status. In order to assure it, the
Constitutional Court of the Republic of Lithuania must act a role of the securer of the
supremacy of the Constitution, a defender of the constitutional order and the implementer of
the constitutional justice. The Court ensures the protection of human rights and freedoms by
their legal interpretations, i.e. by interpreting the Constitution which is perceived as the Act
consolidating and protecting the system of major values of the state community, the civil
Nation, primarily the human rights and freedoms. The analysis of the interpretation of the

content of the constitutional provisions, which establish the human rights and freedoms



related relations, in the jurisprudence of the Constitutional Court of the Republic of Lithuania
helps to acknowledge the approach of the Constitutional Court of the Republic of Lithuania
towards the issue interpreted from the different aspect. It is not implemented by an analysis of
separate civil, political, social, economic, or cultural human rights, but by looking at it from
the universal point of view. Furthermore, the analysis shows how the Constitutional Court of
the Republic of Lithuania combines non-interpretative and interpretative approaches towards
the constitutional legal regulation, which establishes the human rights and freedoms related

relations.

The doctoral dissertation formulates a scientific problem, whether the systematic
approach of the Constitutional Court of the Republic of Lithuania towards the constitutional
legal regulation which establishes the human rights and freedoms related relations and
emphasizes their status of values and guarantees the balance of human rights and freedoms
and other constitutional values, gains the features of the theory of values introduced by the
scientific doctrine. If so, what is in the jurisprudence of the Constitutional Court of the
Republic of Lithuania the level of the features of axiology which is used in the European

democratic states?

The aim of the doctoral dissertation is to analyze the basis of the protection of
human rights implemented by the Constitutional Court of the Republic of Lithuania as well as
the aspects of applying the theories of values (axiology) deciding the questions of protection
of human rights in the constitutional jurisprudence.

The objectives of the doctoral dissertation are as follows: 1) to exclude and describe
human rights and freedoms related relations as an area protected by the Constitutional Court;
2) to identify the basis for the interpretation of the constitutional legal human rights and
freedoms related relations, i. e.  the value theories of human rights; 3) to analyze the system
of human rights and freedoms as constitutional values implemented by the Constitutional
Court of Republic of Lithuania; 4) to analyze and to compare the issues of conflict between
the human rights as constitutional values and other constitutional values within the doctrine of
restricting of human rights formed by the Constitutional Court of the Republic of Lithuania
and within the doctrine of restricting of human rights formed by other institutions of
constitutional justice; 5) to examine the cases of violating the imperative of the balance of
constitutional values when it is found that the legal regulation does not comply with the
Constitution, because it denies the essence of the human rights and freedoms or unreasonably

restricts them.



The object of the doctoral dissertation — the interpretation of the constitutional legal
regulation that consolidates human rights and freedoms related relations implementing the
value theories (axiology) in the constitutional jurisprudence.

Statements to be defended in the doctoral dissertation.

The doctrine of human rights and freedoms formed by the Constitutional Court of the
Republic of Lithuania refers to the systematic approach towards the constitutional legal
regulation which establishes human rights and freedoms related relations and is based on the
theory of values identical to the scientific doctrine of values that becomes the source of the

interpretation of the Constitution.

The instruments used by the Constitutional Court of the Republic of Lithuania to
protect human rights and freedoms are identical to the instruments used by the authorities of
constitutional justice in other European democratic states (Czech Republic, the Republic of
Poland, the Republic of Hungary, and the Federal Republic of Germany). On the one hand, it
is predetermined by the fact that the human rights and freedoms are the universal human
values; on the other hand, the Constitutional Court by its constitutional status is the institution
of the constitutional justice that belongs to the European model of the constitutional

supervision.

Novelty and importance of the doctoral dissertation. The doctoral dissertation is
innovative in two aspects: 1) it is the first time when the constitutional juridical axiology of
the human rights and freedoms in the Republic of Lithuania is comprehensively and
systematically analyzed from the legal point of view in this doctoral dissertation; the approach
of the Constitutional Court of the Republic of Lithuania towards the constitutional legal
regulation which establishes the human rights and freedoms related relations, is perceived as
the methodological basis for the interpretation of the meaning of the constitutional legal
regulation in the field of human rights and freedoms; 2) the doctoral dissertation evaluates the
human rights and freedoms as the system of the constitutional values formed by the
Constitutional Court of the Republic of Lithuania using the comparative approach and
referring to the jurisprudence of the constitutional justice authorities in the Czech Republic,

the Republic of Poland, the Republic of Hungary, and the Federal Republic of Germany.

The results of the research are relevant to the Constitutional Court of the Republic of
Lithuania since the doctoral dissertation can be estimated as a set of applications of the

theories of values as the theoretical construct, based on the comparative study of the doctrine
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of human rights and freedoms formed by the Constitutional Court of the Republic of
Lithuania. In this respect, results of the research are relevant for the Lithuanian scientific
doctrine as well. It is the basis for further developments of the scientific studies on the issue
analyzed. The results can also be used in the pedagogical and educational activities.

The legislature may use the results of the research in the development of draft
legislation referring to the system of human rights and freedoms formed by the Constitutional

Court and its analysis, based on the theories of values (axiology).

Law enforcement institutions including the employees of the institutions protecting
human rights and freedoms will have the possibility to familiarize themselves with the
protection of human rights as constitutional values implemented by the Constitutional Court

as well as its significance by using the doctoral dissertation.

Research review. It can be characterized by two aspects: studies on the issues of

values and constitutional interpretation.

On the whole, the issues of values is one of the oldest in the history of philosophy,
though it has not always been formulated directly (examining the fact of selection and
evaluation or the procedure of evaluation, choosing the evaluation criteria — Socrates, Plato,
Aristotle, M. Montaigne, Descartes, B. Pascal, D. Hume, 1. Kant). The issue of value is
analyzed by many contemporary authors of the philosophy of law.

The constitutional theory as the object of the research (the research in terms of how
judges should interpret and apply the Constitution) is extensively examined in a foreign
scientific literature. So, it is natural that the attention is most often paid to the peculiarities of
the constitutional legal regulation of the state. Authors (S. A. Barber, Ph. Bobbitt, J. H. Ely,
R. H. Fallon, J. E. Flemming, D. Strauss) mention different types of constitutional arguments

or theories that the interpretation of the Constitution is based on.

The following authors also analyse the theory of values for the interpretation of the
constitutional provisions consolidating human rights related relations: R. Alexy, E. W.

Bockenforde, D. Grimm, P. Kommers and others.

Human rights theory is analyzed as a part of an international regime of human rights
that belongs to the subject matter of the context and concept of international human rights
protection; it entails such questions as the obligation of the states to respect, implement and
protect human rights, the horizontal impact of the human rights, the responsibility of the state
and an individual, the restrictions and limits of human rights and freedoms, the principle of
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proportionality and margin of appreciation, the prohibition of discrimination, the right to an
effective defense and the restitution for the violations of human rights, the rules for

interpreting the contracts of the human rights (M. Nowak).

Such authors as V. N. Zukov, N. V. Varlamova, L. I. Gluchareva present the analysis
of the axiology of values, its application in the examination of the issues of human rights and

freedoms and analyse the questions of human rights theory.

Such authors as Prof. Dr. T. Birmontiene, Prof. Dr. E. Jarasiunas, Prof. Habil. Dr. E.
Kuris, Prof. Dr. G. Mesonis, Prof. Dr. V. Pavilonis, Prof. Dr. V. Sinkevicius, Prof. Dr. J. Zilys
often analyze the issues of the interpretation of the Constitution in Lithuanian scientific
literature. They analyze the limits of the interpretation, applicable methods to it, the questions
if the Court has the right to freely choose a strict or a liberal way of interpretation, or if it can
freely choose and change the doctrine of interpretation, etc. The same is true for the scientific
literature investigating different human rights and freedoms, their protection, and
interpretation issues (Prof. Dr. T. Birmontiene, Prof. Dr. E. Jarasiunas, Assoc. Prof. Dr. K.
Lapinskas, Prof. Dr. V. Sinkevicius).

However, the issues of methodological basis for the interpretation of constitutional
rights and freedoms in the official constitutional doctrine are examined incomplete (Prof. Dr.
T. Birmontiene, Prof. Dr. E. Jarasiunas. Prof. Dr. J. Zilys). It is noteworthy that the aspect that
analyzes the application of the theory of values is connected to the analysis of the possibilities
for the application of value arguments in the context of the whole constitutional regulation
(Prof. Dr. G. Mesonis).

The topic analyzed in the doctoral dissertation has close relationship with the
questions raised both in national and foreign scientific literature on the objectivity of the
interpretations performed by the interpretators of the Constitution (e.g., R. Alexy, Prof. Dr. G.
Mesonis).

However, attention should be drawn to the fact that a systematic approach towards the
interpretation of the constitutional legal regulation that establishes human rights and freedoms
is not the object of a national scientific constitutional doctrine (as already mentioned, the
works of foreign scholars dealing with the issues of constitutional theory and in particular the
human rights theory were analyzed to find out the systematic approach towards the
interpretation of the constitutional legal regulation that establishes human rights and

freedoms).



The doctoral dissertation seeks to cover not only the analysis of the human rights
theory (one of the constitutional theories), but also the aspects of the application of this theory
in the constitutional jurisprudence of the Republic of Lithuania.

The methodology. The main research method is the analysis of the documents i.e. the
Constitutional Court Acts of the Republic of Lithuania. The method is used to examine the

official constitutional doctrine of human rights revealed in the Constitutional Court Acts.

The analysis of scientific literature helps to justify the statement that the Constitutional
Court can be attributed a specific function, i.e. the implementation of the protection of human
rights and freedoms; it also helps to interpret the concepts of value and the theory of value, its
content which is applied for the interpretation of the constitutional provisions that establish
human rights related relations; also, to analyze evaluations and justifications of the
jurisprudence of the German Federal Constitutional Court, to examine the jurisprudence of
the European Court of Human Rights, interpreting the essence of the human rights and the

principle of constitutional proportionality.

The jurisprudential provisions used by the Constitutional Courts of foreign countries
and presented in their decisions are applied in order to implement a comparative analysis and
draw the conclusions about the theories of values or axiology used in the jurisprudence of the
institutions of constitutional justice in Lithuania and other foreign countries. Also, the
documents - the cases of constitutional justice from the Constitutional Court of the Czech
Republic, the Constitutional Tribunal of Poland, the Constitutional Court of Hungary, and the
German Federal Constitutional Court as well as the judgments of the European Court of
Human Rights are analyzed. They are examined to clarify, not only to describe the
phenomenon of the protection of human rights and freedoms, to gain a better knowledge on
the constitutional values of the Republic of Lithuania, to look at the practice of the
Constitutional Court of the Republic of Lithuania from a more universal point of view. It must
be noted that the doctrinal provisions of the Constitutional Court of the Czech Republic, the
Constitutional Tribunal of Poland Republic, the Constitutional Court of Hungary Republic,
the German Federal Constitutional Court and the European Court of Human Rights are the
most widely analyzed by examining the issues of applying the system of constitutional values,
the principle of proportionality and the decisions on conflict situations among the

fundamental human rights and freedoms and other constitutionally protected values.
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The topic chosen could not be revealed if the logical and systematic analysis methods
have not been applied that are useful for the investigation of the constitutional jurisprudence
which is characterized by continuity.

The methods of a comparative and scientific literature analysis are combined
reviewing the evaluation of the jurisprudence of the German Federal Constitutional Court by
the German scientists. The choice for analyzing the jurisprudence of the German Federal
Constitutional Court is determined by several arguments. First of all, it is a huge scientific
significance of the judicial decisions and a huge impact of the Federal Constitutional Court’s
jurisprudence on the fundamental rights and their interpretation for the legal system.
Moreover, this Court's general recognition as a standard to follow after, as one of the two
(including the Supreme Court of the United States) most mature democratic Constitutional
Courts is characterized by its high prestige. As well as this, the German Federal Constitutional
Court has especially developed the interpretation of the Fundamental Law related to the

human rights as constitutional values.

The analysis of the practice of the Constitutional Tribunal of Poland Republic is
selected because the significance of axiology ensuring the protection of human rights
markedly revealed from the cases of its constitutional justice. The Czech Republic and the
Republic of Hungary also contribute significantly to the constitutional jurisprudence of this

sfere.

The research of the jurisprudence of the European Court of Human Rights is
determined by two reasons. Firstly, the analysis of the jurisprudence of this Court that
interprets the European Convention for the Protection of Human Rights and Fundamental
Freedoms is relevant for both the functions of the Court and the Convention. According to A.
S. Sweet and
H. Keller, it is not disputed that the Convention and the Court implement the functions that
can be compared to those carried out by the National Constitutions and National Courts in
Europe in the 21st century. Secondly, this jurisprudence is analyzed due to the fact that the
decisions of all the constitutional supervision institutions in all foreign countries analyzed
here are based on the European Convention for the Protection of Human Rights and
Fundamental Freedoms. This jurisprudence is a part of an internal legal system, thus, must be

directly applied by all the Courts.
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So, interpreting the constitutional provisions of the fundamental rights, the
Constitutional Court of Hungary Republic, the Constitutional Court of the Czech Republic,
the Constitutional Tribunal of Poland Republic apply the jurisprudence of the European Court
of Human Rights which interprets the provisions of the European Convention for the
Protection of Human Rights and Fundamental Freedoms. By the way, the decisions of the
named here constitutional justice institutions in the Eastern and Central Europe often refer to
the jurisprudence of the German Federal Constitutional Court.

It must be noted that the analysis of the practice of constitutional supervisory authorities
in these countries is possible because these authorities including the Constitutional Court of
the Republic of Lithuania are attributed to the European model of the constitutional
supervision.

It must be also noted that the circumstances and the time of establishment of all the
analyzed Constitutional Courts (except for the German Federal Constitutional Court, which
was established after the Second World War, in 1949), including the Constitutional Court of
the Republic of Lithuania (established in 1993) are similar — such factors as the collapse of
the socialist system, a new development phase of constitutional justice in the Central and
Eastern Europe (in the event of the fourth wave of formation of Constitutional Courts) formed
the base for the establishment of the Constitutional Tribunal of Poland Republic (1985), the
Constitutional Court of Hungary Republic(1989), the Constitutional Court of Czech Republic
(1992).

A deductive research method allows basing the structure of the doctoral dissertation
work as there is a transition from the part about human rights and freedoms protected by the
Constitutional Court towards the specification of this area in the second, third and fourth

parts.

The elements of the content of the layout of the dissertation in the main part
characterized by the multiplicity are based on the examination of the core concepts of the
theory of values, i.e. “value’, ‘order of values’, ‘a hierarchical order of values’, ‘value system’
and ‘balance’. The motive to do so is dictated by the essence of the theory reflected by the
human rights doctrine formulated by the Constitutional Court of the Republic of Lithuania.

The results of the research and the structure of the doctoral dissertation. The work
consists of introduction, four parts, conclusions and recommendations, summary, references

and the list of articles published on the topic of the doctoral dissertation.
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The first part of the doctoral dissertation ‘Assurance of the Protection of Human Rights
and Freedoms as one of the Functions of the Constitutional Court of the Republic of
Lithuania’ presents the arguments based on which it is stated that the protection of human
rights and freedoms is the function of the Constitutional Court of the Republic of Lithuania.
The nature of the protection of human rights and freedoms implemented by the Court is
described. Also, it is revealed that the requirements for the formation of an official
constitutional doctrine in different spheres are determined by the necessity for the protection
of human rights and freedoms. The opinions of Lithuanian and foreign scientists of the
Constitutional Law are provided to prove the statement that the Constitutional Court can be
attributed a special function — to ensure the protection of human rights and freedoms.

It is alleged that the protection of human rights and freedoms is not identified in the
Constitution of the Republic of Lithuania as one of the activities of the Constitutional Court
and is derived from the Constitutional Court being the institution ensuring the supremacy of
the Constitution, defending constitutional system and the institution that plays a role of an
implementer of the constitutional justice.

It is noted that the protection of human rights and freedoms in the Constitutional Court
of the Republic of Lithuania is not a protection of the rights of a certain person but the
protection of human rights and freedoms as constitutional universally shared values.

It is revealed that the requirements for the formation of different areas of the official
constitutional doctrine is determined by the necessity for the protection of the human rights
and freedoms: adjustments of the official constitutional doctrine, its re-interpretation, the
postponing of the official publishing of the Constitutional Court ruling, the suitability of
official requests (based on the expired legislation) to the Constitutional Court doctrine.

It is concluded that a special function can be attributed to the Constitutional Court, i.e.
implementation of the protection of human rights and freedoms.

The second part is named ‘Highlighting the Status of Human Rights and Freedoms as
Constitutional Values — the Methodological Basis for the Interpretation of Constitutional
Legal Regulation in the Area of Human Rights’. Its first chapter named ‘The Problem of the
Methodological Basis of Interpretation of Human Rights Theory as the Constitutional Legal
Regulation Consolidating Human-rights Related Relations’ discusses the concept of human
rights theory, presents the underlying causes for the disputes among the scholars on the
essential legal theories and doctrines of fundamental rights that are suitable of the

interpretations of constitutional provisions on human rights, identifies the tendencies of the
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disputes and provides the description of the main theories of human rights as well as
methodological position of the Constitutional Court of the Republic of Lithuania on the
aspects of constitutional legal regulation consolidating the protection of human rights and
freedoms.

It is stated that the search for a specific human rights theory designed to construe the
constitutional legal regulation that consolidates human rights-related relations is meaningful
for the analysis of methodological basis because the term "methodology" also implies a
certain theory. The latter is generally understood as a basis for any science, so it is important
to examine the methodological basis of the protection of human rights guaranteed by the
Constitutional Court in the analyzed context. The path to this goal — the disclosure of the
concept of human rights theory, the description of the disputes among constitutional law
scholars on the basic legal theories or doctrines suitable to explain the constitutional
provisions on human rights, identification of the trends in these disputes as well as the
analysis of the main human rights theories distinguished by E. W. Bockenforde. The theory of
values is distinguished from other theories of fundamental human rights because of its overall
nature (coverage of all types of human rights). R. Alexy agrees that regardless of the support
to any substantive theory of constitutional rights, it still presupposes the theory of values since
the law— based, democratic, social state and its institutions are regarded as unquestionable

values according to Western law tradition.

The concept of ‘value’, preliminary formulated in the context of the constitutional
jurisprudence, is applied reflecting the major issues of the state community, the civil Nation,
which are established in the Constitution, as well as the attitude towards them, primarily,
towards the human rights and freedoms and their position in the society which are clarified by

the Constitutional Court using the instruments of the interpretation.

In order to identify what attitude towards the constitutional legal regulation is revealed
in the jurisprudence of the Constitutional Court of the Republic of Lithuania, the relation
between the content of the concepts such as ‘theory of human rights’ and ‘human rights
doctrine’ are analyzed. It is concluded that they may be referred to as equivalent in the sense
that the latter includes the ‘additional context of interpretation’ (the interpretation of relations
of the mentioned area is analyzed): a national (constitutional) interpretation of human rights
and freedoms related relations is implemented in the Court practice taking into account the
international regulation of this area, sometimes regulating in more details the relationship of

an area in question.
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Describing the role of the systematic method of law interpretation within the
doctrine of human rights formulated by the Constitutional Court, the emphasis is put on the
coherence of its elements; it is asserted that the systematic method of law interpretation
(resulting from the principle of the integrity of the Constitution) is being used as the primary
method of the interpretation of constitutional law regulation, and not as the secondary one in
the official constitutional doctrine (in respect of other methods of law interpretation).

It is stated that the search of the methodology of interpretation of constitutional
provisions in the area analyzed would be united by the interpretation of constitutional
principles because of their ‘potential’. It is concluded that in order to identify the aspects of
the content of the constitutional doctrine content of human rights and freedoms, suitable for
the interpretation of constitutional provisions relating to human rights and freedoms, we can
apply the interpretation of the above mentioned constitutional provisions in the context of
constitutional principles.

To summarize this part of doctoral dissertation, it can be stated that the constitutional
provisions consolidating human rights and freedoms related relations must be specified taking
into the consideration the doctrine of the interpretation of the Constitution on the whole as
well as the interpretation of these entire relations (where the interpretation of regulating the
protection of national (constitutional) human rights and freedoms is implemented subject to
the international practice in this area) and the result of the interpretation of the constitutional
principles. This is a methodological basis for the Court to construe the relations at issue. This
basis, taking into account the nature of the Constitutional Court's interpretative approach (i.e.
the official doctrine of human rights), is described as highlighting the status of human rights
and freedoms as constitutional values.

The second chapter of the second part called ‘The Value Attitude towards
Constitutional Legal Regulation Consolidating Human Rights Related Relations as the
Methodological Basis for the Interpretation of the Constitutional Legal Regulation in the Area
of Human Rights’ provides the arguments demonstrating that the Constitutional Court of the
Republic of Lithuania analyzes the Constitution and specifically the constitutional legal
regulation, consolidating human rights and freedoms related relationship in the context of the
Constitution values.

It is stated that the description of the concept of the Constitution developed by the Court
(the Constitution being as the most important act consolidating and protecting the system of

major values of the state community, the civil Nation) as well as other aspects of the official
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constitutional doctrine (the definition of its content, naming the circumstances that determine
its change as well as a kind of prohibition to re-interpret the doctrine, the doctrine of
postponing the official publishing of the Constitutional Court rulings) that strengthen the
proof of Constitution as an Act consolidating a system of values, reveals the attitude of the
Court towards the constitutional legal regulation in general. The fact that the Constitutional
Court highlights the values established in the constitutional provisions, is confirmed by Prof.
Dr. E. Jarasiunas and Prof. Dr. J. Zilys — the scientists who analyzed the functions of the
Constitutional Court; R. Youngs also acknowledges the nature of ‘values’ in the decisions of
the Constitutional Courts. The aspect of “values” in the constitutions is recognized by the
Constitutional Court of the Czech Republic, the German Federal Constitutional Court; the
European Court of Human Rights recognizes the aspect of ’values’ in the European
Convention for the Protection of Human Rights and Fundamental Freedoms.

It is concluded that the constitutional jurisprudence reveals the status of acknowledging
and respecting human rights and freedoms as a constitutional value.

The issue of constitutional values is analyzed when answering the question of what kind
of values are used as a regulatory guidance (references) for constitutional legal regulation. It
is affirmed that the Court does not provide an exhaustive list of constitutional values - it is a
'model' and must be completed 'case after case'. The analysis of the system of constitutional
values that describes the relations between its elements, allows us to assert that the disputes
about the layout of the constitutional values in a certain order (their system, hierarchy) in the
system of human rights and other constitutional values as well as individual human rights,
must be solved taking into consideration their significance, according to their value and the
level of generalization for a given case.

The basic provisions derived from the jurisprudence of the Constitutional Court say that
the human rights may take priority (but not hierarchical) against each other, but they are
hierarchically higher in the relationship of human rights and other constitutional values.

It can be seen from the analysis of the constitutional jurisprudence of foreign
democratic states as well as the Constitutional Court of the Republic of Lithuania that some
human rights can gain priority over the other rights taking into account the significance of
human rights and treating the rights in the system of other rights and freedoms.

The challenge for the building up of the human rights and the system of other

constitutional values is the highlighting the component parts of the system according to
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different levels of generalization. The problems are dealt with by naming the constitutional
value in a higher level of generalization.

Analyzing the arguments raised by the constitutional law scholars and authors in
particular those concerned with the human rights area (Prof. Dr. V. Pavilonis, Prof. Dr. J.
Zilys, U. Baxi, W. A Kaplin), their attitude towards the Constitution being as a philosophical
(ideological) document, it can be recognized that the Constitutional Court keeps the position
of theory of values when examining human rights and freedoms related relations. These
arguments support the statements used in the jurisprudence of the Constitutional Court of the
Republic of Lithuania in a given area.

It is concluded that, in accordance with the jurisprudence of the Constitutional Court of
the Republic of Lithuania that provides a developed concept of the Constitution, the sources
for the constitutional values become both the text of the Constitution (Constitutional norms,
principles) and its spirit (derived from the constitutional legal regulation as a whole), that can
be interpreted through all of the methods applicable for the interpretation of law.

An approach towards the state, the peculiarities of the relations between an individual
and the state and the community used as the criterion for the determination of the dependence
of the interpretation of constitutional legal regulation in the area of human rights to a certain
theory of human rights and freedoms in order to reveal the meaning of the constitutional
provisions is very significant in the jurisprudence of the Constitutional Court of the Republic
of Lithuania. This follows from the interpretation of the content of the constitutional principle
of a law—based state that allows us to apply an aspect of value to the constitutional perception
of human rights and freedoms related relations.

The value interpretation of provisions related to the constitutional consolidation of
relations in the area of human rights, the analysis of characteristics of the state expressed by
constitutional principles i.e. the principles of a law—based, democratic, socially oriented state
and their elements in the context of constitutional jurisprudence leads to the state obligations
towards them.

Since the Constitution establishes, protects and defends the constitutional values and
in particular human rights, it means that the state can not deny the status of the human rights
in any way. On the other hand, in terms of an approach of values towards the constitutional
legal regulation, consolidating human rights and freedoms related relations, the logic of the
protection of human rights and freedoms as the constitutional institute is revealed since the

human rights are values and they must be protected. This logic determines the interpretation
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of the human rights as the constitutional values in the context of the main characteristics of
the state.

The constitutional values on the whole, including human rights and freedoms, are
what is constitutionally embedded by the civil Nation, and therefore must be fully preserved
and protected and it can not be denied by the legal regulation of legislature or other legislative
bodies.

According to both the practice of the Constitutional Court of the Republic of Lithuania
and the constitutional justice authorities in the European democratic states, the attitude
towards the human rights and freedoms as values is recognized as the methodological basis
for the interpretation of the meaning of the constitutional legal regulation related to human
rights and freedoms.

The third part of the doctoral dissertation called ‘Guarantee for the Balancing of
Constitutional Values in the Jurisprudence of the Constitutional Court of the Republic of
Lithuania’ analyzes the ‘origin’ for the imperative of the balance of constitutional values. The
conception of structure harmony of the constitutional provisions developed by the German
Federal Constitutional Court is revealed in this part for the comparison of the constitutional
jurisprudences. Also, the grounds for consolidating the harmonious system of human rights
and freedoms in the Constitution are presented and the situations of constitutional values
conflict are analyzed.

It is stated that the principle of integrity of the Constitution developing from the
provisions of the systemic integrity of the Constitution or the conception of the Constitution
as a single act, reveals the requirement for the consistency of the constitutional values. It is an
assurance that the content of the constitutional regulation in the Constitution will be
consistent from the point of view of values. The goal of the Constitutional Court is to ensure
the harmony between the constitutional provisions and their values.

The principles of the constitutional integrity and the law-based state bind the
legislature. To protect the fundamental rights from the legislature means to ensure the
compliance with the requirement of the consistency of legal regulation in lawmaking.
According to L. Favoreu, it is obviously the very primary function of the Constitutional
Court.

The peculiarities of the integral and consistent constitutional system of human rights
and freedoms reveal themselves through the coexistence — an ideal condition of human rights

and freedoms. The doctrine of the constitutional restrictions of human rights reflects one of
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the ways to ensure the coordination of the human rights, i.e. its balancing (to be more precise,
not to disturb the constitutional balance). The Constitutional Court examines whether the case
of restricting the human rights established in the act of lawmaking that is debatable by the
applicant corresponds to the imperative of balancing the constitutional values.

It is asserted that the consolidation of the constitutional rights and freedoms as
constitutional values is designed so that with the reference to the concept of constitutional
rights and freedoms and taking into consideration the basis of and the conditions of the
restrictions of constitutional rights, they are not made absolute (with certain exceptions —
absolute rights). On the other hand, such restrictions can not deny the essence of human rights
and freedoms, so this regulation does not deviate to extremes and is characterized by
coherence.

In the situations of constitutional values conflict we can distinguish their elements i.e.
social interests. By naming the elements as well as demonstrating the tension among them,
we can get prepared for the deeper analysis of specific situations of conflict that are presented
in another part of the doctoral dissertation.

After the comparison of the context of interpreting the balance imperative of
constitutional values in the constitutional jurisprudence of the Constitutional Court of the
Republic of Lithuania, other democratic countries and the European Court of Human Rights it
can be concluded that their practice interprets the requirement of the balance both as a
structural feature of the Constitutions and the Convention of Human Rights (an ideal status of
the constitutional values and the Convention values) and as a principle of interpreting these
legal documents having a real conflict of the constitutional values (it must be solved in a way
that does not violate the balance of constitutional values).

The fourth part of the doctoral dissertation is called ,,The Analysis of Violation Types
of the Balance between the Human Rights and Freedoms and Other Constitutional Values®.
Its first chapter called ,,The Denial of the Essence of Human Rights and Freedoms* defines
the essence of human rights in order to find out what legal regulation creates the
preconditions for the legislature to violate the essence of human rights and freedoms in spite
of observing the requirement of the balance of constitutional values. Also, the concept of
non-denial of the essence of human rights and freedoms is revealed and the cases when the
Constitutional Court of the Republic of Lithuania investigating constitutionality of a specific

legal regulation acknowledged the denial of the rights and freedoms are analyzed.
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Defining the concept of the essence of human rights or freedoms, it is stated that the
notions of restriction of human rights and freedoms (it is partial) and non-denial of their
essence (it is complete, absolute) must not be considered as identical ones. They are well
reflected by splitting up the perception of the essence of human rights and freedoms into
objective (unlimited, non-denied) and subjective (limited, non-denied) senses given the fact
that this division does not affect their existence as constitutional values (i.e. the status of their
constitutional value can not be denied).

Summarizing the attitudes of the researchers dealing with the practice of the
Constitutional Courts in the area of restricting human rights towards the concepts of the
essence of human rights or freedoms as well as the requirement to not deny its content by
restrictions, it is concluded that the essence of rights or freedoms is a certain area of life or
specific opportunities protected by it, i.e. the basic elements of these rights which make them
meaningful and they can not be limited by any regular (thus, no war or emergency situation)
circumstances of the existence of the state. The analyzed jurisprudential statements made by
the constitutional justice authorities of foreign states indicate that the requirement for the non-
denial of the essence of the human rights is common in the practices of the constitutional
justice authorities of the analyzed democratic states. The division of the content of the human
rights and freedoms into the essence and other content elements is common for all the
analyzed countries. The concept of the essence of human rights and freedoms is formulated,
i.e. the elements of an actual content of rights and freedoms revealing their identity; “an
untouchable core” — the main elements of the rights and freedoms which make the rights and
freedoms valuable, and, in case of losing it, such right or freedom would cease to exist (as
opposed to peripheral components). Thus, these elements can’t be limited by any accustomed
circumstances of the state existence.

The requirements to not deny the essence of the human rights and freedoms have
significance in the context of certain state characteristics, which determine the Republic of
Lithuania as well. It is emphasized that the essence and the nature of the human rights and
freedoms can not be denied in a democratic state, and that such denial would undermine the
foundations of such state. Thus, the requirement for non-denial of the essence of human rights
and freedoms is a requirement for the restriction of them which puts the legislature under the
obligation to respect it.

Hence, analyzing the cases when the legislature has ignored the requirement to respect

the essence of the human rights and has limited it to the extent that it becomes unfulfilled, we
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can assert that the legislature creates the preconditions to violate this requirement by
determining different legal regulation, for example, when only one group of individuals is
provided with the right, in denying that right to another group of people, so that the rights of
the latter become unfulfilled.

The examination of situations where substantial violation of human right is
ascertained by restricting the right beyond the perceived limits, a conclusion occurs that one
of the limits of protection of rights is the limit of non-denial of the essence of the rights. In
order to determine the limits of protection, the relationship of constitutional values must be
taken into consideration. The legislator's failure to provide the rational relationship between
the constitutional values may lead to a violation of rights (rights are restricted beyond
reasonably perceived limits), and a violation of the balance of constitutional values.

Examining the cases when the violation of the essence of the rights occurs without
ensuring the legal protection provides us with the conclusion that these cases are evaluated by
the Court as a violation of the constitutional principle of the law—based state.

Having described the cases when the Constitutional Court of the Republic of Lithuania
investigating the constitutionality of a certain legal regulation acknowledged the denial of the
rights and freedoms, it can be concluded that they are closely connected and intertwined.
Legal regulation is considered to contradict the essence of human rights or freedoms and at
the same time being an unreasonable restriction of human rights and freedoms, but not on the
contrary.

Having reviewed the cases when it is stated in the constitutional jurisprudence that the
essence of human rights and freedoms is violated, it can be seen that other violations of
constitutional requirements emerge from this violation: violation of the balance of
constitutional values, violation of constitutional principle of the law—based state, because the
value status of the human rights and freedoms is contradicted. Requirement for a non—denial
of the essence of human rights and freedoms is a requirement for their restriction (an absolute
restriction of the essence — denial), which obliges the legislature to respect it.

The second chapter of the fourth part ‘Stating the Cases of Unreasonable Restriction
of Human Rights and Freedoms and Justification of the Balancing of Constitutional Values’
analyzes the application of proportionality principle of human rights restrictions in the
constitutional doctrine of the Constitutional Court of the Republic of Lithuania and in the
doctrine of the fundamental rights in Germany in order to strenghen the conclusions. Also, it

is analyzed how the proportionality research is implemented in its third application stage, the
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so-called imperative for the balance or the balance between conflicting interests and the
rights. As well as this, the cases of constitutional justice reflecting the confrontation of human
rights and public interest are analyzed where the goal of restriction and the compliance of it
from the point of view of regulating of ownership relations is evaluated in order to clarify the
grounds for balancing the constitutional values.

The statement that the requirement to ensure that none of the values will be unduly
restricted in the confrontation situation of the values protected by the Constitution,
presupposes the application of proportionality principle in a specific situation of human rights
restriction. It is found that in Lithuania this principle is treated in the narrow sense in terms of
adequacy of the restriction and can be assigned to the content of the necessity criterion or
recognized as an independent basis for restricting.

The sequence of legal arguments of the Constitutional Court can be noticed when
analyzing a compliance of legal regulation cases with the Constitution. Legal regulation was
determined inter alia for the private land owners and consolidated the restrictions of the rights
of ownership in particular areas. The sequence of legal arguments is as follows: explanation
of state constitutional responsibilities in the area of analyzed relationship and the
requirements for its implementation; the disclosure of the legislature’s goal on the disputed
legal regulation, focusing on the meaning of the goal (the constitutional justification); the
emphasis of its fulfilment (negative consequences for ignoring the constitutionally-based
goal, taking into account the rule that the damage incurred by non-implementation of the
public interest, determines the need to implement it and justifies the necessity to restrict
private landowners' rights to the property).

It is considered that the search of the objective criterion which justifies specific public
needs in the jurisprudence of the Constitutional Court of the Republic of Lithuania becomes
one of the grounds to make a rational decision about the constitutionality of the
proportionality of constitutional values in the legislation (justification argument for one of the
elements of the conflict). Another grounds is the evaluation of the consequences of ignoring a
constitutionally-based objective from the point of view of logic as well as the application of
the principle of logic (under which the statement can be either correct or wrong) when the
Court makes conclusions that the restrictions set by the legislature are not disproportionate to
the intended constitutionally-based purpose, that the rights of the owners are not restricted

more than the Constitution allows.
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It can be concluded that the constitutional validity justifies the result of ‘weighing’
constitutional values in the cases analyzed in this chapter of the doctoral dissertation, i.e. the
constitutional consolidation of non-absolute (in terms of restrictions of the rights) restrictions
of human rights in order to protect the public interest (constitutional possibility to restrict
human rights and freedoms when it is necessary for the democratic society to protect the
constitutionally important objectives, otherwise the bigger damage can be done to it, rather
than the human rights) and the logic validity of the decisions made.

Summing up the practice of all the constitutional justice authorities that were
analyzed, it is concluded that in order to check if the restrictive conditions of the human rights
and freedoms are met, these authorities refer to the assessment of the proportionality of
restriction and add the requirement to set the restriction of the fundamental rights by a law.
Thus, the list of the conditions of the appropriate restriction of the constitutional rights and
freedoms is made by the common conditions for the constitutional jurisprudence of all the
analyzed countries: the requirement to justify the restriction of the fundamental rights for the
sake of ensuring a particular public interest, the requirement to set the restriction by a law, the
requirements for the compliance of the restriction with a legitimate purpose, the necessity for
the restriction being proportionate in the narrow sense, as well as the requirement of non-deny
the essence of the human rights and freedoms.

The principle of proportionality is also a standard method, used by the
constitutional justice authority to deal with the conflict among the fundamental rights and
freedoms and other constitutionally protected values. The practice of the constitutional justice
authorities shows that the essence of the methodology of the principle of proportionality
remains the same — the comparison of the conflicting values is implemented taking into
consideration the weight of the conflicting values and the significance of them in the system

of the fundamental rights.
Conclusions and recommendations.

1. The protection of human rights and freedoms as constitutional values is not
named expressis verbis in the Constitution of the Republic of Lithuania but it is estimated as a
function of the Constitutional Court in the context of the jurisprudence of the Constitutional
Court of the Republic of Lithuania. It is an implicit constitutional function, derived from the
Constitutional Court as a securer of the supremacy of the Constitution (guaranteeing the
protection of constitutional norms and principles, including the ones related to the human

rights), the Constitutional Court roles as a defender of the constitutional order (preventing
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from the interfering with the social, economic, political relations which form the basis of
personal, social and public life set by the Constitution), and the Constitutional Court as an
implementer of the constitutional justice (analyzing the constitutionality of legislation). These
roles determine the exclusive form of the protection with respect to other public authorities,
i.e. the Constitutional Court implements this function through an official interpretation of
constitutional legal relations connected to the human rights and freedoms.

2. The basis for the protection of human rights as constitutional values
implemented by the constitutional jurisprudence of the Constitutional Court of the Republic
of Lithuania is a systematic approach of the Constitutional Court towards the constitutional
legal regulation that establishes human rights and freedoms related relations, which
emphasizes their status of value and guarantees the balance of human rights and freedoms and
other constitutional values in the constitutional jurisprudence, which reflects the essence of
the theory of values presented by the scientific doctrine and the constitutional jurisprudence
of the European democratic states.

3. The theory of values can be applied to the doctrine of the constitutional
human rights and freedoms that is developed in the jurisprudence of the Constitutional Court
of the Republic of Lithuania resulting from the scientific doctrine for the following reasons:
1) human rights and freedom are universal values of the democratic state under the rule of
law; 2) the protection of human rights and freedoms as constitutional values is determined by
an objective nature resulting from the fact that it is a protection of a universally binding
values, i.e. the constitutional values are understood as abstraction rather than the protection of
the rights of a certain individual; 3) a systematic method of the interpretation of law can be
applied to interpret the constitutional legal regulation that establishes human rights and
freedoms related relations. The Constitutional Court implements the interpretation of the
above mentioned relations referring to the principle of the integrity of the Constitution and the
systematic method of the interpretation of law. This method presupposes the evaluation of
human rights and freedoms related relations in the context of the Constitution as a whole, and,
primarily, in the context of the constitutional principles that reveal the fundamental
characteristics of the Lithuanian state, i.e. the principal of the state under the rule of law,
democratic and socially oriented state. A systematic method of the interpretation of law is
determined by the fact that the Constitutional Court interprets the constitutional legal
regulation that establishes human rights and freedoms related relations, with regard to the

international standard of the protection of human rights and freedoms; 4) an approach of value
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is useful in helping to address the situations of the conflicting constitutional values. Solving
them, the Constitutional Court of the Republic of Lithuania refers to the significance of the
conflicting values in the system of the fundamental rights. In the system of the constitutional
rights human rights have priority over other constitutional values. Disputes concerning the
layout of the constitutional values in a certain order (the system and hierarchy) and the system
of placing human rights and other constitutional values or individual human rights are solved
with regard to their meaning, their value and level of generalization for a given case. The
basic provision - human rights may take priority (but not hierarchical) against each other, and
the human rights are hierarchically higher in the relations among human rights and other
constitutional values.

4. The theory of values provided by the scientific doctrine reveals itself in the
jurisprudence of the Constitutional Court of the Republic of Lithuania in the following
content: a) the recognition of the inborn nature of human rights and freedoms and consequent
obligations of the state and the legislature concerning human rights as constitutional values.
Since the Constitution establishes, protects and defends the constitutional values, including
human rights, it means that the State can not in any way diminish the status of the human
rights and even more - to deny them. The concept of the human rights as constitutional values
suggests that these values can not be denied in other legal acts of lower power; they must be
fully upheld and protected in the legislature; the purpose of the Constitution is to ensure the
protection and respect of these values; b) the Constitutional Court of the Republic of
Lithuania forms the system of values revealing the status of recognition and respect of human
rights as constitutional values. The values within the system (in particular - human rights and
freedoms) are in state of a harmonic balance. The Court does not provide an exhaustive
system of constitutional values.

5. An approach of value by the Constitutional Court of the Republic of Lithuania
towards the constitutional legal regulation, which establishes the human rights and freedoms
related relations acquires the features of the axiology used by the European Court of Human
Rights, because the fact of the existence of the primary (directly established in the text of the
Convention) and derivative (acquiring the recognition in the Court acts) human rights and
freedoms is accepted determining the factor that there is a non-exhaustive system of human
rights and freedoms as values. An approach of the Constitutional Court of the Republic of
Lithuania is identical to the axiology used by the European Court of Human Rights in a sense

that the requirements are formed as to what cases justify the intervention into the fundamental
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rights. This approach is also identical in a sense that the same requirement is derived to not
violate the essence of the content of the fundamental human rights by restrictions; also, the
necessity for the derivation of a rational relationship between the public interest and a certain
individual right is designated so that the protection of common interests would not violate the
essence of the restricted rights. However, there are some differences as well: for example, on
the one hand, the European Court of Human Rights implicitly establishes a broader concept of
the Court that includes other authorities corresponding to certain criteria, and, on the other
hand, the Constitutional Court of the Republic of Lithuania makes the judicial defense an
absolute, as the main means of the protection of human rights and freedoms.

6. An approach of value by the Constitutional Court of the Republic of Lithuania
towards the constitutional legal regulation, which establishes the human rights and freedoms
related relations acquires the features of the axiology used by the democratic states analyzed
in the doctoral dissertation: the fact of the existence of the primary (directly established in the
text of the constitution) and derivative (acquiring the recognition of constitutional rights in the
acts of the constitutional justice authorities) human rights and freedoms is accepted and the
exhaustive list of the elements of the system of human rights and freedoms as constitutional
values is not provided. The similarity of the approach of the Constitutional Court and the
axiology of other foreign states is determined by the fact that there is an identical requirement
to not violate the essence of the content of the fundamental human rights by restrictions; the
importance of conflicting values in the system of fundamental rights is taken into
consideration when solving the cases of the conflicting human rights and freedoms and other
constitutional values. However, there is a difference in the level of systematization and
structure of human rights as constitutional values, for example, it is higher in the
jurisprudence of the Constitutional Court of Hungary.

7. It is considered that a more systematic, structured placement of constitutional
values, primarily, human rights and freedoms, in one of the acts of the Constitutional Court of
the Republic of Lithuania would allow to see the system of human rights and freedoms
accumulated “case after case” as a more concentrated one and to perceive clearer the place of
the elements in the system analyzed by the Court in certain cases. Having no possibility to
bring together the doctrinal provisions relating to the system of human rights and freedoms
into one act of the Court, it is recommended to publish a periodical that would include the
interpretation of the constitutional legal regulation establishing human rights and freedoms

related relations in the constitutional jurisprudence. This would help to ensure the
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establishment of Court acts as sources of the law, and, potentially, to increase the
preconditions for the individuals to justify individual constitutional complaints.

8. After the comparison of the description of the balance imperatives of
constitutional values in the constitutional jurisprudence of the Republic of Lithuania, other
democratic countries and the European Court of Human Rights, it can be concluded that the
requirement of the balance in the constitutional practice of the Republic of Lithuania and
foreign democratic states can be interpreted both as a structural feature of the Constitutions
and the European Convention of Human Rights (an ideal status of the constitutional values
and the Convention values) and as a principle of interpreting these legal documents within a
real conflict of the constitutional values (it must be solved in a way that does not violate the
balance of constitutional values). A guarantee of the balance of constitutional values
necessary for the protection of all the constitutional values including human rights and
freedoms as well as the public interest is determined by the interpretation of constitutional
regulation as a whole (systemic approach to the interpretation of the law).

9. The list of the conditions for the legitimate restrictions of the constitutional
rights and freedoms is made by the common conditions for the constitutional jurisprudence of
all the analyzed countries: the requirement to justify the restriction of the fundamental rights
for the sake of ensuring a particular public interest, the requirement to set the restriction by a
law, the requirements for the compliance of the restrictions with a legitimate purpose, the
necessity for the restriction being proportionate in the narrow sense, as well as the
requirement to non-deny the essence of the human rights and freedoms. The practice of all the
analyzed constitutional justice institutions is based on the research of proportionality of
restricting the human rights consisting of three elements: compliance of the restrictions with
the legitimate aim, necessity and proportionality of the restrictions in a narrow sense. The
constitutional practice of all the analyzed constitutional justice authorities shows that these
institutions refer to the evaluation of proportionality of restrictions when checking whether
the common conditions of restricting human frights and freedoms are met. The principle of
the proportionality of the restriction is understood as the guarantee of the exception of
restrictions. The practice of all the analyzed constitutional justice authorities in the analyzed
democratic states is characterized by the requirement for non-denial of the essence of the
human rights. The essential elements of human rights can not be restricted even referring to
the common conditions of the restrictions of the human rights in order to justify the

interference into the human rights for the sake of the public interest. The essence of human
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rights and freedoms are the elements of an actual content of rights and freedoms expressing
their identity, 'an untouchable core' — the main elements of the rights and freedoms without

which the rights and freedoms would cease to exist (as opposed to peripheral components).
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Lina Belitiniené

ZMOGAUS TEISIU KAIP KONSTITUCINIU VERTYBIU APSAUGA LIETUVOS
RESPUBLIKOS KONSTITUCINIO TEISMO JURISPRUDENCIJOJE

Santrauka

Temos aktualumas. Darbo aktualumas gali biiti pagrindZziamas svariomis Zmogaus
teisiy ir laisviy funkcijomis demokratingje teisin€je valstybéje bei ypatingu Lietuvos
Respublikos Konstitucinio Teismo vaidmeniu uztikrinant zmogaus teisiy kaip konstituciniy
vertybiy apsauga. Zmogaus teisiy ir laisviy apsauga yra itin svarbi demokratinei teise
grindziamai valstybei, nes joje vertybé yra pats Zzmogus. Konstitucinés teisés ir laisvés
apibrézia individo padéti valstybés instituciju sistemoje. Jos igyvendina apsauging funkcija,
nes skirtos apsaugoti zmogy nuo besaikio valstybés institucijy isikiSimo i jo gyvenima. Kita
zmogaus teisiy ir laisviy funkcija — valstybés valdzios institucijos ipareigotos sukurti salygas,
kuriomis Zmogus galéty naudotis savo teisémis; Sios institucijos ipareigotos uztikrinti
Zmogaus apsauga nuo treCiyjy Saliy isikiSimo. Butent dél Siy funkciju zmogaus teisés
reglamentuotos aukSCiausiu — konstituciniu — lygiu. Konstitucinis jtvirtinimas suteikia
zmogaus teiséms konstituciniy vertybiy statusa, o per ji — konstitucing apsauga. Toks
konstituciniy teisiy ir laisviy statusas jpareigoja teisé¢kiiros subjektus, teis¢ taikancias
institucijas, teis¢ igyvendinancius subjektus Sio statuso nepazeisti. Tam, kad statusas biity
garantuojamas, svarbus Lietuvos Respublikos Konstitucinio Teismo kaip Konstitucijos
virSenybés uztikrintojo, Konstitucinio Teismo kaip konstitucinés santvarkos gynéjo bei
Konstitucinio Teismo kaip konstitucinio teisingumo vykdytojo, vaidmuo. Konstitucinis
Teismas Zmogaus teisiy ir laisviy apsauga uZztikrina juy juridinés interpretacijos forma,
aiSkindamas Konstitucija, suvokiama kaip svarbiausiy valstybinés bendruomenés — pilietinés
Tautos vertybiy sistema — pirmiausia, zmogaus teises ir laisves, — itvirtinantj ir ginantj akta.
Konstituciniy nuostaty, itvirtinan¢iy su zmogaus teisémis ir laisvémis susijusius santykius,
turinio interpretavimo Lietuvos Respublikos Konstitucinio Teismo jurisprudencijoje analizeé
padeda pazinti Lietuvos Respublikos Konstitucinio Teismo poziiirj | interpretuojama dalyka
kitu aspektu — ne atskirai nagring¢jant, kaip Konstitucinis Teismas vykdo kurios nors risies
teisiy — pilietiniy, politiniy, socialiniy, ekonominiy, kultiiriniy — apsauga, o zvelgiant visa
apiman¢iu zvilgsniu. Be to, minima analize parodoma, kaip Lietuvos Respublikos
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Konstitucinis Teismas derina neinterpretacini ir interpretacini pozitiri | konstitucini teisini
reguliavima, jtvirtinantj santykius, susijusius su Zmogaus teisémis ir laisvémis.

Disertaciniame darbe suformuluota moksliné problema — ar sisteminis Lietuvos
Respublikos Konstitucinio Teismo pozitiris 1 konstitucini teisini reguliavima, itvirtinanti
santykius, susijusius su zmogaus teisémis ir laisvémis, kuriuo pabréziamas juy vertybinis
statusas bei laiduojama zmogaus teisiy ir laisviy bei kity konstituciniy vertybiy pusiausvyra,
igyja vertybiy teorijos, kuria pateikia moksliné doktrina, bruozy ir, jei taip, tai kokiu laipsniu
igyja aksiologijos, taikomos pasirinktose nagrinéti Europos demokratinése Salyse, bruozy?

Disertacinio darbo tikslas — iSanalizuoti Lietuvos Respublikos Konstitucinio Teismo
vykdomos Zmogaus teisiy kaip konstituciniy vertybiy apsaugos pagrindus konstitucinéje
jurisprudencijoje ir vertybiniy teorijy (aksiologijos) taikymo sprendziant zmogaus teisiy
apsaugos klausimus konstitucinéje jurisprudencijoje aspektus.

Disertacinio darbo uzdaviniai: 1) i$skirti su Zmogaus teisémis ir laisvémis susijusius
santykius kaip Konstitucinio Teismo saugoma sritj ir ja apibiidinti; 2) nustatyti konstitucinio
teisinio reguliavimo, itvirtinancio su Zmogaus teis€mis ir laisvémis susijusius santykius,
aiSkinimo pagrindus, grindziamus vertybinémis Zmogaus teisiy teorijomis; 3) iSanalizuoti
Lietuvos Respublikos Konstitucinio Teismo formuojama Zzmogaus teisiy ir laisviy kaip
konstituciniy vertybiy sistema; 4) iSanalizuoti ir palyginti zmogaus teisiy kaip konstituciniy
vertybiy ir kity konstituciniy vertybiy sandiiros problemas Lietuvos Respublikos
Konstitucinio Teismo bei kity valstybiy konstitucinés justicijos instituciju suformuotoje
zmogaus teisiy ribojimo doktrinoje; 5) iSnagrinéti konstituciniy vertybiy pusiausvyros
pazeidimy rasis tais atvejais, kai konstatuojamas Konstitucijos neatitinkantis Zzmogaus teisiy ir
laisviy esmg paneigiantis ar jas nepagristai ribojantis teisinis reguliavimas.

Tyrimo objektas — konstitucinio teisinio reguliavimo, itvirtinan¢io su Zmogaus
teisémis ir laisvémis susijusius santykius, vertybinis aiSkinimas (vertybiy teorijos —
aksiologija) konstitucinéje jurisprudencijoje, kuriuo uztikrinama zmogaus teisiy apsauga.

Ginamieji teiginiai:

Lietuvos Respublikos Konstitucinio Teismo formuojama Zmogaus teisiy ir laisviy
doktrina paremta sisteminiu poziiiriu { konstitucini teisini reguliavima, itvirtinantj santykius,
susijusius su zmogaus teisémis ir laisvémis, ir yra grindziama vertybiy teorija, tapacia
mokslinei vertybinei doktrinai, tampanciai Konstitucijos aiSkinimo Saltiniu.

Lietuvos Respublikos Konstitucinio Teismo taikomos priemonés, ginant Zzmogaus teises

ir laisves, i§ esmés yra tapa¢ios nagrinégjamy Europos demokratiniy valstybiy (Cekijos
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Respublikos, Lenkijos Respublikos, Vengrijos Respublikos, Vokietijos Federacinés
Respublikos) konstitucinés justicijos institucijy taikomoms priemonéms. Tai nulemta to, kad,
viena, Zmogaus teisés ir laisvés yra universalios ZmogiSkosios vertybés, kita vertus,
Konstitucinis Teismas savo konstituciniu statusu yra Europiniam konstitucinés priezitiros
modeliui priklausanti konstitucinés justicijos institucija.

Disertacinio darbo naujumas ir reik§meé. Disertacinis darbas naujas dviem pozitriais:
1) jame pirma karta iSsamiai sistemiskai analizuojama Lietuvos Respublikos Zmogaus teisiy ir
laisviy konstituciné juridine aksiologija teisiniu aspektu; Lietuvos Respublikos Konstitucinio
Teismo vertybinis pozitris i konstitucinj teisini reguliavima, itvirtinantj su Zmogaus teisémis
ir laisvémis susijusius santykius, suvokiamas kaip konstitucinio teisinio reguliavimo zmogaus
teisiy ir laisviy srityje prasmés aiskinimo metodologinis pagrindas; 2) disertaciniame darbe
lyginamuoju pozifiriu, remiantis nagrinéjamu Cekijos Respublikos, Lenkijos Respublikos,
Vengrijos Respublikos, Vokietijos Federacinés Respublikos konstitucinés justicijos institucijy
jurisprudencija, vertinama Lietuvos Respublikos Konstitucinio Teismo formuojama Zmogaus
teisiy ir laisviy kaip konstituciniy vertybiy sistema.

Tyrimo rezultatai svarbiis Lietuvos Respublikos Konstituciniam Teismui, nes
disertacinis darbas gali biiti vertinamas kaip teorinio konstrukto — vertybiy teorijy — taikymo
Lietuvos Respublikos Konstitucinio Teismo formuojamai zmogaus teisiy ir laisviy doktrinai
savadas, grindziamas lyginamuoju tyrimu. Siuo aspektu tyrimo rezultatai reik§mingi ir
Lietuvos mokslinei doktrinai. Tai yra pagrindas toliau plétoti nagrinétos srities mokslinius
tyrimus. Tyrimo rezultatai taip pat gali biiti panaudoti pedagoginiais, edukaciniais tikslais.

Istatymy leidéjas tyrimo rezultatus gali panaudoti teisés akty projekty rengimo veikloje,
pasiremdamas Konstitucinio Teismo formuojama Zmogaus teisiy ir laisviy sistema ir jos
analize, grindZiama vertybiy teorijomis (aksiologija).

Teisg taikanCios institucijos, taip pat ir Zmogaus teises ir laisves ginanciy teisiniy
instituciju darbuotojai turés galimybe, pasitelke¢ disertacini darba, susipazinti su Lietuvos
Respublikos Konstitucinio Teismo vykdoma zmogaus teisiy kaip konstituciniu vertybiy
apsauga ir jos reikSme.

Tyrimy apZzvalga. Tyrimy apzvalga dalykiniu poZitiriu apibiidintina dviem aspektais:
vertybiu problematikos tyrimy bei konstitucinio interpretavimo tyrimy.

Apskritai vertybiy problematika — viena 1§ seniausiu filosofijos istorijoje, nors tikrai ne
visada buvo formuluojama tiesiogiai (tiriant pasirinkimo, vertinimo fakta ar vertinimo

procediira, renkantis vertinimo kriterijus — Sokratas, Platonas, Aristotelis, M. Montenis, R.
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Dekartas, B. Paskalis, D. Jumas, 1. Kantas). Vertybiy problematika analizuojama daugelyje ir
Siuolaikiniy teisés filosofijos autoriy darby.

Konstituciniy vertybiy problematika tiriama nagrin¢jant Kkonstitucinés teorijos
klausimus. Konstitucin¢ teorija kaip tyrimo objektas (pozidiriy, kaip teis¢jai turéty
interpretuoti ir taikyti konstitucija, tyrimai) uzsienio mokslinéje literatiiroje nagrin¢jama
placiai, dazniausiai atsizvelgiant | valstybiu konstitucinio teisinio reguliavimo ypatumus.
Autoriai (S. A. Barber, Ph. Bobbitt, J. H. Ely, R. H. Fallon, J. E. Fleming, D. Strauss) mini
ivairias konstituciniy argumenty riasis, arba teorijas, kuriomis grindziamas konstitucijos
aiSkinimas, pozitrius i konstitucini interpretavima.

Zmogaus teisiy teorija nagrin¢jama ir kaip tarptautinio Zmogaus teisiy rezimo dalis,
priklausanti tarptautinés Zmogaus teisiy apsaugos — konteksto ir koncepciju — dalykui, kuris
aprépia tokius klausimus kaip: valstybiy isipareigojimai gerbti, igyvendinti ir saugoti
zmogaus teises, horizontalusis Zmogaus teisiy poveikis, valstybés ir individuali atsakomybé,
Zmogaus teisiy ir laisviy apribojimai ir ribos, proporcingumo principas ir nuozitros laisve,
diskriminacijos draudimas, teisé i efektyvia gynyba ir Zalos atlyginima uz zmogaus teisiy
pazeidimus, Zmogaus teisiy sutar¢iy interpretavimo taisykles (M. Nowak).

Vertybiy teorijos reikSmeg konstitucinéms nuostatoms, itvirtinan¢ioms su Zmogaus
teisémis susijusius santykius, interpretuoti mini ir tai nagrinéja: R. Alexy, E. W. Bockenforde,
D. Grimmas, P. Kommersas ir kt.

Aksiologijos, jos taikymo Zmogaus teisiy ir laisviy klausimams nagrinéti analize
pateikia ir Zmogaus teisiy teorijos klausimus nagrinéja ir V. N. Zukovas, N. V. Varlamova, L.
I. Gluchareva.

Konstitucinio interpretavimo klausimus lietuviskoje mokslinéje literatiiroje daznai
nagringja prof. dr. T. Birmontiené, prof. dr. E. JaraSitinas, prof. habil. dr. E. Kiiris, prof. dr. V.
Pavilonis, prof. dr. V. Sinkevigius, prof. dr. J. Zilys, svarstydami interpretavimo ribas,
taikytinus interpretavimo metodus, Konstitucinio Teismo teis¢ laisvai rinktis grieztaji ar
liberalyji interpretavimo biida, laisvés pasirinkti ir keisti interpretavimo doktring laipsnj ir t. t.
Tas pat pasakytina ir apie literatiira, tiriancia atskiry Zmogaus teisiy ir laisviy, ju apsaugos bei
interpretavimo klausimus.

Vis délto bendrieji konstituciniy zmogaus teisiy ir laisviy instituto aiSkinimo Lietuvos
oficialioje konstitucingje doktrinoje metodologiniy pagrinduy klausimai tiriami fragmentiskai.
Paminétina, kad su aspektu, kuriuo disertaciniame darbe gvildenamas vertybiy teoriju

taikymas konstituciniam teisiniam reguliavimui, {jtvirtinan¢iam su Zmogaus teisémis ir
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laisvémis susijusius santykius, aiskinti, susisieja vertybiniy argumenty taikymo galimybiy
problematikos nagrin¢jimas viso konstitucinio reguliavimo (ne tik to, kuris jtvirtina santykius,
susijusius su Zmogaus teisémis ir laisvémis) kontekste (prof. dr. G. Mesonis).

Su disertaciniame darbe nagrinéjama tema itin glaudziy sasaju turi ir nacionalinéje bei
uzsienio valstybiy mokslingje literatiroje nuolat keliamas klausimas dél konstitucijos
aiSkintojo atlickamos interpretacijos objektyvumo (pavyzdziui, R. Alexy, prof. dr. G.
Mesonis).

Taciau atkreiptinas démesys, kad sisteminis pozilris | Zzmogaus teisiy ir laisviy sriti
itvirtinanc¢io konstitucinio teisinio reguliavimo aiskinima néra nacionalinés mokslinés
konstitucinés doktrinos objektas (kaip jau buvo minéta, sisteminj poziiiri { Zmogaus teisiy ir
laisviy sritj itvirtinanti konstitucinj teisini reguliavima uzsienio valstybiy mokslininkai aiskina
veikaluose, tirian¢iuose konstitucines teorijos, konkreciai Zmogaus teisiy teorijos, klausimus).

Disertaciniu darbu siekiama aprépti ne tik tam tikros zmogaus teisiy teorijos (vienos i$
konstituciniy teorijy) pagrindy analizg, bet ir Sios teorijos taikymo lyginamuoju pozitiriu
aspektus Lietuvos Respublikos konstitucinéje jurisprudencijoje.

Darbo metodologija. Pagrindinis tyrimo metodas — teisiniy dokumentuy, t. y. Lietuvos
Respublikos Konstitucinio Teismo akty, analizé, atskleidzianti oficialiaja konstitucing
zmogaus teisiy doktring. Analizuojami Lietuvos Respublikos Konstitucinio Teismo aktai,
Itvirtinantys ir pagrindziantys oficialiaja konstitucing Zmogaus teisiy doktring. Tiriami tie
Konstitucinio Teismo priimti aktai, kuriuose pareiSkéjo gincijama teisés norma yra lyginama
su Konstitucijos nuostatomis, daugiausia jtvirtinan¢iomis zmogaus teises ir laisves.
Apibudinant Zmogaus teisiy samprata, atskleidziant juy vertinguma bei kitus susijusius
klausimus pasitelkiama ir ta jurisprudencija, kuri formuluojama Konstitucinio Teismo
aktuose, aiSkinanc¢iuose Konstitucijos esmg apskritai.

Mokslinés literaturos analizé¢ padeda pagristi teiginj, kad Konstituciniam Teismui gali
biti priskiriama speciali funkcija — asmens teisiy ir laisviy apsaugos vykdymas (uztikrinimas),
taip pat padeda iSsiaiSkinti esme¢ vertybés, vertybiu teorijos savokos, jos turinio, taikytino
interpretuoti konstitucinéms nuostatoms, itvirtinan¢ioms su Zmogaus teis€mis susijusius
santykius, mokslinés literatiros analiz¢ taikoma ir nagrin¢jant Vokietijos Federalinio
Konstitucinio Teismo jurisprudencijos vertinimus ir pagrindimus, Europos Zmogaus Teisiy
Teismo jurisprudencija; aiSkinantis Zmogaus teisés esmés bei konstitucinio proporcingumo

principo sampratas.
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Siekiant atlikti lyginamaja analiz¢ ir padaryti iSvadas apie vertybiy teoriju (pozitiriy)
arba aksiologijos, taikomos Lietuvos ir kity uZsienio valstybiy konstitucinés justicijos
institucijy jurisprudencijoje, bruozy lyginima, pasitelkiamos uZsienio valstybiy konstituciniy
teismy jurisprudencinés nuostatos, pateikiamos juy sprendimuose. Tad taip pat analizuojami
dokumentai: Cekijos Respublikos Konstitucinio Teismo, Lenkijos Respublikos Konstitucinio
Tribunolo, Vengrijos Respublikos Konstitucinio Teismo, Vokietijos Federalinio Konstitucinio
Teismo konstitucinés justicijos bylos bei Europos Zmogaus Teisiy Teismo sprendimai. Juos
nagrin¢jant, siekiama paaiskinti, o ne tik apibiidinti Zmogaus teisiy ir laisviy apsaugos
reiskinj, geriau pazinti Lietuvos Respublikos konstitucines vertybes, placiau zvelgti i Lietuvos
Respublikos konstitucinés justicijos praktika. Paminétina, kad Cekijos Respublikos
Konstitucinio Teismo, Lenkijos Respublikos Konstitucinio Tribunolo, Vengrijos Respublikos
Konstitucinio Teismo, Vokietijos Federalinio Konstitucinio Teismo, Europos Zmogaus Teisiy
Teismo doktrininés nuostatos placiausiai analizuojamos, nagrinéjant konstituciniy vertybiy
sistemos, proporcingumo principo taikymo klausimus, pagrindiniy teisiy ir laisviy ar ju ir kity
konstituciskai saugomy vertybiy sankirtas.

Pasirinkta darbo tema negaléty buti iSgvildenta, jei nebiity taikyti loginés ir sisteminés
analizés metodai, parankiis nagrin¢jant konstitucing jurisprudencija, pasiZymincia t¢stinumu.

Lyginamosios analizés ir mokslinés literatiiros analizés metodai derinami, apzvelgiant
vokie¢iy mokslininky atliktus Vokietijos Federalinio Konstitucinio Teismo jurisprudencijos
vertinimus ir pagrindimus. Vokietijos Federalinio Konstitucinio Teismo jurisprudencijos
analizés pasirinkima lemia keli persipinantys argumentai: didelé Sio Teismo nutarimy
moksliné svarba, didelé Federalinio Konstitucinio Teismo atlieckamos pagrindiniy teisiy bei
jas interpretuojancios jurisprudencijos itaka teisinei tvarkai. Be to, Sio Teismo visuotinis
pripaZzinimas kaip sektino standarto, nes jis yra vienas i§ dviejy (greta Jungtiniy Amerikos
Valstiju Auksciausiojo Teismo) brandziausiy demokratiniy konstituciniy teismuy,
pasizyminéiy aukstu prestizu. Ir tai, kad Vokietijos Federalinis Konstitucinis Teismas ypac
1Svysté vertybinj su Zmogaus teisémis susijusi Pagrindinio [statymo interpretavima.

Lenkijos Respublikos Konstitucinio Tribunolo praktika nagringjima todel, kad Sio
Tribunolo konstitucinés justicijos bylose ryskiai atsispindi aksiologijos reik§mé uztikrinant
7mogaus teisiy apsauga. Nemaza indél] i $ia sritj ine$é ir Cekijos bei Vengrijos Respublikos
konstituciné jurisprudencija.

Europos Zmogaus Teisiy Teismo jurisprudencijos tyrimas atlickamas dél dviejy

priezasCiy. Pirma, Sio Teismo jurisprudencijos, aiSkinancios Europos Zzmogaus teisiy ir

36



pagrindiniy laisviu apsaugos konvencija, analizé¢ svarbi tiek Teismo, tieck Konvencijos
funkcijomis. Pasak H. Kellero ir A. S. Sweeto, negincijama tai, kad XXI amziuje Konvencija
ir Teismas atlieka funkcijas, kurios gali biiti lyginamos su tomis, kurias vykdo nacionalinés
konstitucijos ir nacionaliniai teismai Europoje. Antra, §i jurisprudencija nagrinéjama d¢l tos
priezasties, kad visu nagrinéjamy uzsienio valstybiu konstitucinés prieziliros instituciju
sprendimai remiami Europos zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencija, kuri
jose yra vidinés teisinés sistemos dalis ir tod¢l turi biiti tiesiogiai kiekvieno teismo taikoma.
Taigi interpretuodami konstitucines pagrindiniy teisiy nuostatas, ir Vengrijos Respublikos
Konstitucinis Teismas, ir Cekijos Respublikos Konstitucinis Teismas, ir Lenkijos Respublikos
Konstitucinis Tribunolas naudojasi Europos Zmogaus Teisiy Teismo, aikinané¢io Europos
Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijos nuostatas, jurisprudencija. Beje,
neretai minimy Ryty ir Vidurio Europos valstybiy konstitucinés justicijos institucijy
sprendimai paremti ir Vokietijos Federalinio Konstitucinio Teismo juriprudencija.

Paminétina, kad biitent nagrinéjamy valstybiy konstitucinés prieziliros instituciju
praktikos analizé galima todél, kad Sios institucijos, kaip ir Lietuvos Respublikos
Konstitucinis Teismas, priskiriamos europiniam konstitucinés priezitiros modeliui.

Taip pat pastebétina, kad visy nagrinéjamy konstituciniy teismy (iSskyrus Vokietijos
Federalini Konstitucini Teisma, kuris isteigtas po Antrojo pasaulinio karo 1949 m.), kaip ir
Lietuvos Respublikos Konstitucinio Teismo (ikurto 1993 m.), steigimo laikas ir aplinkybés
yra panaSios — sugriuvus socialistinei sistemai, Vidurio ir Ryty Europoje prasidéjus naujam
konstitucinés justicijos plétros etapui (anot L. Favoreu, ketvirtame konstituciniy teismy
kiirimosi etape), ikurti Lenkijos Respublikos Konstitucinis Tribunolas (1985 m.), Vengrijos
Respublikos Konstitucinis Teismas (1989 m.), Cekijos Respublikos Konstitucinis Teismas
(1992 m.).

Darbe taikomas dedukcinis tyrimo metodas leidzia pagristi disertacinio darbo struktiira:
nuo apzvalginio skyriaus apie Konstitucinio Teismo saugoma zmogaus teisiy ir laisviy sritj
pereinama prie Sios srities konkretaus nagrin¢jimo darbo antrajame, trec¢iajame bei
ketvirtajame skyriuose.

Déstomosios dalies turinio elementai, pasizymintys daugialypiSkumu, grindziami
kertiniy mokslinés vertybiy teorijos savoky, t. y. ,,vertybé®, ,vertybiy tvarka®, ,hierarchiné
vertybiy tvarka®, ,,vertybiy sistema‘ ir ,,pusiausvyra‘“, nagrin¢jimu. Motyvas taip elgtis yra
tai, kad minimos teorijos esmg atspindi Lietuvos Respublikos Konstitucinio Teismo kuriama

zmogaus teisiy doktrina.
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Tyrimy rezultatai ir darbo struktira.

Darbas sudarytas i§ ivado, keturiy déstomosios dalies skyriy, iSvady ir pasitilymuy,
santraukos angly kalba, literatiiros bei disertacinio  darbo tema publikuoty straipsniy sarasy.

Pirmojoje disertacinio darbo dalyje ,,Zmogaus teisiy ir laisviy apsaugos uztikrinimas
kaip viena i§ Lietuvos Respublikos Konstitucinio Teismo funkcijy* pateikiami argumentai,
kuriais remiantis teigtina, kad asmens teisiy ir laisviy apsauga yra Lietuvos Respublikos
Konstitucinio Teismo funkcija; apibiidinamas Teismo atliekamos asmens teisiy ir laisviy
apsaugos pobudis, parodoma, kad zmogaus teisiy ir laisviy apsaugos biitinybé nulémé
reikalavimus jvairiy sri¢iy oficialios konstitucinés doktrinos formavimui. Pateikiamos
Lietuvos ir uzsienio valstybiu konstitucinés teisés mokslininky nuomonés, skirtos pagristi
teiginiui, kad konstituciniam teismui gali biiti priskiriama speciali funkcija — asmens teisiy ir
laisviy apsaugos vykdymas (uztikrinimas).

Teigiama, kad Lietuvos Respublikos Konstitucijoje nejvardinta Zmogaus teisiy ir
laisviy apsauga kaip viena i§ Konstitucinio Teismo veiklos sri¢iu iSvestina i§ Konstitucinio
Teismo kaip Konstitucijos virSenybés uztikrintojo, Konstitucinio Teismo kaip konstitucinés
santvarkos gynéjo bei Konstitucinio Teismo kaip konstitucinio teisingumo vykdytojo
vaidmens.

Pabréziama, kad Lietuvos Respublikos Konstitucinio Teismo vykdoma zmogaus teisiy
ir laisviy apsauga yra ne konkretaus asmens teisiy apsauga, o zmogaus teisiy ir laisviy kaip
konstituciniy visuotinai saistanciy vertybiy apsauga.

Atskleidziama, kad Zmogaus teisiy ir laisviy apsaugos butinyb¢ nulémé reikalavimus
1vairiy sri¢iy oficialios konstitucinés doktrinos formavimui: oficialios konstitucinés doktrinos
koregavimui, jos reinterpretavimui, Konstitucinio Teismo nutarimo oficialaus paskelbimo
atidéjimui, oficialiai praSymy (grindziamy nebegaliojanciu teisés aktu) priimtinumo
Konstituciniame Teisme doktrinai.

Daroma i$vada, kad Konstituciniam Teismui gali biiti priskiriama speciali funkcija —
7mogaus teisiy ir laisviy apsaugos vykdymas (uZtikrinimas). Sj teiginj pripaZista ne vienas
Lietuvos ir uzsienio valstybiy konstitucinés teisés mokslininkas: doc. dr. A. Abramavicius, A.
Adamas, R. Alexy, A. Barakas, prof. dr. T. Birmontien¢, L. Favoreu, prof. dr. E. Jarasitnas,
doc. dr. K. Lapinskas, prof. dr. J. Zilys, doc. dr. E. Ziobiené.

Antrosios disertacinio darbo dalies ,,Zmogaus teisiy ir laisviy kaip konstituciniy
vertybiy statuso akcentavimas — Zmogaus teisiy srities konstitucinio teisinio reguliavimo

aiskinimo metodologinis pagrindas“ pirmajame skyriuje ,,Zmogus teisiy teorijos, kaip
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konstitucinio teisinio reguliavimo, jtvirtinan¢io su zmogaus teisémis susijusius santykius,
aiSkinimo metodologinio pagrindo, problema* aptariama Zmogaus teisiy teorijos samprata,
tvardijamos gincy tarp konstitucinés teisés mokslininky dél pagrindiniy teisiy teorijy arba
doktriny, tinkan¢iy konstitucinéms nuostatoms dél zmogaus teisiy aiSkinti, esminés
priezastys, Siy gincy kryptys, pateikiamas pagrindiniy teisiy teoriju apibiidinimas, Lietuvos
Respublikos Konstitucinio Teismo metodologinés nuostatos dél konstitucinio teisinio
reguliavimo, itvirtinan¢io Zzmogaus teisiy ir laisviy apsauga.

Teigiama, kad konkreCios Zmogaus teisiy teorijos, skirtos aiSkinti konstituciniam
teisiniam reguliavimui, itvirtinan¢iam su zmogaus teisémis ir laisvémis susijusius santykius,
paieskos nagrin¢jant S§io konstitucinio teisinio reguliavimo interpretavimo metodologinio
pagrindo klausima prasmingos tod¢l, kad terminas ,,metodologija*“ taip pat reiskia tam tikra
teorija, o kadangi ji apskritai suvokiama kaip bet kokio mokslo pagrindas, tad nagrin¢jamame
kontekste svarbu istirti Konstitucinio Teismo laiduojamos Zzmogaus teisiu apsaugos
metodologini pagrinda. Kelias iki §io tikslo — zmogaus teisiy teorijos sampratos atskleidimas,
ginc¢y tarp konstitucinés teisés mokslininky dél pagrindiniy teisiy teoriju arba doktriny,
tinkan¢iy konstitucinéms nuostatoms dél Zmogaus teisiy aiSkinti, esminiy priezasciy
nustatymas, Siy gincy krypciy ivardijimas, E. W. Bockenforde‘o i$skirtyjuy pagrindiniy teisiy
teoriju apibiidinimas. I§ ju iSskiriama vertybiné pagrindiniy teisiy teorija dél jos visa
apimancio pobiidzio (visy risiy zmogaus teisiy aprépties), pritariant R. Alexy, kad nepaisant
to, kokia substantyviné konstituciniy teisiy teorija remiama, vis tiek suponuojama vertybine
teorija, nes Vakary teisés tradicijoje ir teising, ir demokratingé, ir socialin¢ valstybé, ir jos
institutai yra laikomi nekvestionuojamomis vertybémis.

Vartojama konstitucinéje jurisprudencijoje suformuluota bendroji ,,vertybés* savoka,
atspindinti svarbiausius valstybinés bendruomenés — pilietinés Tautos dalykus, itvirtintus
Konstitucijoje, ir pozilri i juos, pirmiausia | Zmogaus teises ir laisves ir ju padéti
visuomenéje, kuriuos, taikydamas Konstitucijos intepretavimo priemong, iSaiSkina
Konstitucinis Teismas.

Aiskinantis, koki pozitri 1 konstitucini teisini reguliavima, itvirtinant{ su zZmogaus
teisémis ir laisvémis susijusius santykius, atskleidzia Lietuvos Respublikos Konstitucinio
Teismo jurisprudencija, nagriné¢jamas savoky ,,zmogaus teisiy teorija“ ir ,,Zmogaus teisiy
doktrina® turinio santykis. Daroma iSvada, kad jos gali buti vadinamos lygiavertémis tuo
poziiiriu, nes apima ,papildoma aiSkinimo konteksta” (nagrinéjamos srities santykiy

aiSkinimo): nacionalinis (konstitucinis) su Zmogaus teisémis ir laisvémis susijusiy santykiy
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reguliavimo aiSkinimas Teismo praktikoje atlickamas, atsizvelgiant | tarptautini Sios srities
reguliavima, kartais detaliau, iSsamiau reguliuojantj nagrinéjamos srities santykius.

Apibiidinant sisteminio teisés aiSkinimo metodo vaidmeni Konstitucinio Teismo
suformuotoje Zmogaus teisiy doktrinoje, pabréZiamas jos elementy sasajumas; tvirtinama, kad
sisteminis teisés aiSkinimo metodas (iSplaukiantis i§ Konstitucijos vientisumo principo)
oficialiojoje konstitucinéje doktrinoje taikomas kaip pirminis, o ne antrinis (kity teisés
aiSkinimo metody atzvilgiu) konstitucinio teisinio reguliavimo, itvirtinan¢io su Zmogaus teisiy
ir laisviy sritimi susijusiy santykiy pagrindus, aiSkinimo metodas.

Teigiama, kad konstituciniy nuostaty nagriné¢jamoje srityje aiSkinimo metodologijos
paieskas Lietuvos Respublikos Konstitucinio Teismo praktikoje gali susieti konstituciniy
principy aiSkinimas dél svaraus ju ,,potencialo®. Daroma iSvada, kad siekiant identifikuoti
konstitucinés zmogaus teisiy ir laisviy doktrinos, tinkancios konstitucinéms nuostatoms,
susijusioms su Zmogaus teisiy ir laisviy sritimi, interpretuoti, turinio aspektus pasinaudotina
minimy konstituciniy nuostaty aiskinimu konstituciniy principy kontekste.

Apibendrinant §j skyriu tvirtinama, kad Konstitucijos nuostatos, itvirtinancios su
Zmogaus teisémis ir laisvémis susijusius santykius, konkretintinos atsizvelgiant {
Konstitucijos aiskinimo doktring apskritai, i minimy santykiy visumos aiSkinima (nacionalinis
(konstitucinis) zmogaus teisiy ir laisviy apsaugos reguliavimas aiSkinamas, atsizvelgiant {
tarptauting Sios srities praktika) ir { konstituciniy principy interpretavimo rezultata. Tai yra
Teismo metodologinis pagrindas nagrinégjamiems santykiams aiskinti. Sis pagrindas,
atsizvelgiant | Konstitucinio Teismo interpretacinio poziiirio (t. y. oficialios Zmogaus teisiy
doktrinos) i nagrinéjamus santykius savituma, apibiidintinas kaip Zmogaus teisiy ir laisviy
kaip konstituciniy vertybiy statuso akcentavimas.

Antrosios disertacinio darbo dalies antrajame skyriuje ,Vertybinis poziiiris 1
konstitucinj teisini reguliavima, itvirtinanti su zmogaus teisémis susijusius santykius, kaip
Zmogaus teisiy srities konstitucinio teisinio reguliavimo aiskinimo metodologinis pagrindas, ir
jo sunkumai“ pateikiami argumentai, liudijantys, kad Lietuvos Respublikos Konstitucinis
Teismas Zzvelgia i Konstitucija kaip 1 vertybg ir vertina konstitucini teisini reguliavima,
itvirtinant] su Zmogaus teisémis ir laisvémis susijusius santykius, remdamasis Konstitucijos
vertybémis. Teigiama, kad i§ Teismo iSplétotos Konstitucijos sampratos (Konstitucija
tvardijama kaip svarbiausiy valstybinés bendruomenés — pilietinés Tautos vertybiy sistema
itvirtinantis ir ginantis aktas) ir kity jo suformuotos oficialiosios konstitucinés doktrinos

aspekty (jos turinio apibrézimo, jos keitima lemianciy aplinkybiy iSvardijimo bei tam tikro
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Sios doktrinos reinterpretavimo draudimo, Konstitucinio Teismo nutarimy oficialaus
paskelbimo atidéjimo doktrinos), sustiprinanciy Konstitucijos kaip vertybiy sistema
itvirtinancio akto irodyma, apibiidinimo kildintinas Teismo vertybinis pozitiris 1 konstitucini
teisini reguliavima apskritai. Tai, kad konstitucinis teismas iSrySkina konstitucijos nuostatose
jtvirtintas vertybes, patvirtina ir prof. dr. E. Jarasitinas bei prof. dr. J. Zilys — mokslininkai,
nagringj¢ ir konstitucinio teismo funkcijas; konstituciniy teismy sprendimy vertybini pobiidi
pripaZista R. Youngsas; Konstitucijos kaip vertybiniy sprendimy rezultato teiginj iSsako ir W.
A. Kaplinas. Vertybinj konstitucinj aspekta pripazista ir Cekijos Respublikos Konstitucinis
Teismas, Vokietijos Federalinis Konstitucinis Teismas, vertybini Europos zmogaus teisiy ir
pagrindiniy laisviy apsaugos konvencijos aspekta — Europos Zmogaus Teisiy Teismas.

Daroma iSvada, kad konstituciné jurisprudencija atskleidZzia zmogaus teisiy ir laisviy,
ju saugomy gériy bei $iy teisiy ir laisviy pripazinimo ir gerbimo kaip konstituciniy vertybiy
statusa.

Atsakant i klausima, kokios riSies vertybés laikomos konstitucinio teisinio
reguliavimo interpretavimo orientyrais (nuorodomis), nagrinéjama konstituciniy vertybiy
sistema. Teismas nepateikia baigtinio konstituciniy vertybiy saraSo — jis yra ,,pavyzdinis®,
pildomas ,,byla po bylos®. Konstituciniy vertybiy sistemos nagrin¢jimas aiskinantis sasajas
tarp konstituciniy vertybiy sistemos elementy, leidzia tvirtinti, kad gincai dél konstituciniy
vertybiy iSdéstymo tam tikra tvarka (dél ju sistemos, hierarchijos), dél zmogaus teisiy ir kity
konstituciniy vertybiy bei atskiry Zmogaus teisiy iSdéstymo sistemoje sprestini atsizvelgiant |
vertybiy reikSmg, nustatoma pagal ju vertg ir apibendrinimo lygi konkreciu atveju. Principiné
nuostata, iSvestina i§ Konstitucinio Teismo jurisprudencijos, — Zmogaus teisés gali igyti
pirmuma (bet ne hierarchini) viena kitos atzvilgiu, o zmogaus teisiy ir kity konstituciniy
vertybiy sistemoje hierarchiskai aukstesnés yra zmogaus teisés.

Panagrinéjus analizuoty uzsienio demokratiniy valstybiy konstitucing jurisprudencija,
taip pat matoma, kad vienos zmogaus teisés gali igyti pirmuma kity teisiy atzvilgiu,
atsizvelgiant | zmogaus teisés reikSme, traktuojant teisg kity teisiy ir laisviy sistemoje.

Nagrin¢jant Zmogaus teisiy ir kity konstituciniy vertybiy sistema, sudétinga iSryskinti
Sios sistemos sudétines dalis del skirtingo ty daliy apibendrinimo lygio. Problema
sprendziama, konstitucing vertybe ivardijant kuo aukstesniu apibendrinimo lygiu.

Argumentai, kylantys i§ konstitucinés teisés mokslininky ir autoriy, nagrinéjusiy
konkregiai zmogaus teisiy sriti (prof. dr. V. Pavilonis, prof. dr. J. Zilys, U. Baxi, W. A.

Kaplinas) samprotavimy, i§ pozitirio i konstitucija kaip 1 filosofini (ideologini) dokumenta, 1§
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Konstitucijos rengimo medziagos taip pat skatina teigti, kad konstitucinis teismas,
nagrinédamas santykius, susijusius su Zzmogaus teisiy ir laisviy sritimi, laikosi vertybiniy
nuostaty. Sie argumentai leidZia sustiprinti Lietuvos Respublikos Konstitucinio Teismo
jurisprudencijos teiginius, susijusius su tiriama sritimi.

Daroma iSvada, kad, vadovaujantis Lietuvos Respublikos Konstitucinio Teismo
jurisprudencija, pateikiancia iSplétota Konstitucijos samprata, konstituciniy vertybiuy Saltiniai
yra ir Konstitucijos tekstas (Konstitucijos normos, principai), ir jos dvasia (iSvedama i§
konstitucinio teisinio reguliavimo visumos), ir jie interpretuotini pasitelkus visus galimus
teiseés aiskinimo metodus.

Pozitirio { valstybg, asmens ir valstybés bei valstybinés bendruomenés sasajos
ypatumy — kaip kriterijaus, kuriuo vadovaujantis nustatoma konstitucinio teisinio reguliavimo
aiSkinimo Zmogaus teisiy srityje priklausomyb¢ tam tikrai Zzmogaus teisiy ir laisviy aiskinimo
teorijai (nagrinéjamuoju atveju — vertybinei teorijai), taikomuy konstituciniy nuostaty,
itvirtinan¢iy su Zmogaus teisémis ir laisvémis susijusius santykius, prasmei atskleisti,
naudojimas Lietuvos Respublikos Konstitucinio Teismo jurisprudencijoje yra aktualus. Tai
kyla 1§ konstitucinio teisinés valstybés principo turinio aiSkinimo, leidziancio vertinant
konstitucinius su zmogaus teisémis ir laisvémis susijusius santykius pritaikyti vertybini
aspekta.

Vertybinis nuostaty, susijusiu su konstituciniu zmogaus teisiy srities santykiy
itvirtinimu, interpretavimas atsizvelgiant i1 valstybés bruozus, iSreiSkiamus konstituciniais
principais (teisines valstybés principu, demokratinés valstybés principu, socialiai orientuotos
valstybés ir ju elementuy) konstitucinéje jurisprudencijoje lemia valstybés isipareigojimus ty
vertybiy atzvilgiu. Kadangi Konstitucijoje itvirtintos, saugomos ir ginamos konstitucinés
vertybés, o pirmiausia — Zzmogaus teisés, vadinasi, valstybé jokiu biidu negali zmogaus teisiy
vertybinio statuso paneigti. Kita vertus, vertybinis pozitiris { konstitucini teisini reguliavima,
itvirtinant] su Zzmogaus teisémis ir laisvémis susijusius santykius, iSryskina ir zmogaus teisiy
ir laisviy kaip konstitucinio instituto apsaugos logika — kadangi zmogaus teisés yra vertybés,
jos turi biiti saugomos. Si logika nulemia Zmogaus teisiy kaip konstituciniy vertybiy
interpretavima atsizvelgiant | visus pagrindinius valstybés bruozus.

Konstitucinémis vertybémis, taip pat ir Zzmogaus teisémis bei laisvémis, vadintina tai,
kas pilietinés Tautos konstituciSkai jtvirtinta ir todél turi biiti visokeriopai puosel¢jama ir
saugoma, kas negali biiti paneigiama jstatymy leidéjo ar kity teisékiiros subjekty teisiniu

reguliavimu.
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Vadovaujantis tiek Lietuvos Respublikos Konstitucinio Teismo, tiek Europos
demokratiniy valstybiy konstitucinés justicijos instituciju praktika, vertybinis poziiiris i
Zmogaus teises ir laisves pripaZistamas su zmogaus teisémis ir laisvémis susijusio
konstitucinio teisinio reguliavimo prasmeés aiSkinimo metodologiniu pagrindu.

Treciojoje disertacinio darbo dalyje ,,Konstituciniy vertybiy pusiausvyros laidavimas
Lietuvos Respublikos Konstitucinio Teismo jurisprudencijoje* nagrin€¢jama konstituciniy
vertybiy pusiausvyros reikalavimo kilmé, lyginant Kkonstitucines jurisprudencijas,
atskleidziama Vokietijos Federalinio Konstitucinio Teismo iSplétota konstituciniy nuostaty
struktiirinés vienovés koncepcija, pateikiamas darnios Zmogaus teisiy ir laisviy sistemos
Konstitucijoje itvirtinimo pagrindimas, analizuojamos konstituciniy vertybiy susidirimo
situacijos — susiduriantys démenys ir {tampos tarp juy raiskos.

Teigiama, kad i§ Konstitucijos sisteminio vientisumo nuostatos ,kildinamas
Konstitucijos vientisumo principas, arba Konstitucijos kaip vientiso akto koncepcija,
atskleidzia konstituciniy vertybiy darnos reikalavima — uZztikrinima, kad konstitucinio
reguliavimo turinys Konstitucijoje itvirtinty vertybiy poziiiriu bus nuoseklus. Uztikrinti
konstituciniy nuostaty ir jose itvirtinty vertybiy derm¢ — Konstitucinio Teismo uzdavinys.

Konstituciniai vientisumo bei teisinés valstybés principai susaisto istatymu leidéja.
Apsaugoti pagrindines teises nuo istatymu leid¢jo (tai L. Favoreu vadinama apskritai
akivaizdziai pacia pirmaja konstitucinio teismo funkcija), reiSkia uztikrinti ir teisinio
reguliavimo darnos reikalavimo teisekiiroje laikymasi.

Vientisos ir darnios zmogaus teisiy ir laisviy konstitucinés sistemos ypatumai
atsiskleidzia per zmoniy teisiy ir laisviy sugyvenima — idealia asmeny teisiy ir laisviy busena.
Konstituciné Zzmogaus teisiy ribojimo doktrina atspindi viena 1§ Zzmogaus teisiy derinimo, t. y.
ju pusiausvyros uztikrinimo (tiksliau, konstitucinés pusiausvyros nepazeidimo), bidu.
Konstitucinis Teismas tiria, ar pareiskéjo gincijamame teis¢kiiros akte {tvirtintas Zmogaus
teisiy ribojimo atvejis atitinka konstituciniy vertybiy pusiausvyros reikalavima.

Teigiama, kad konstitucinis Zmogaus teisiy ir laisviy, kaip konstituciniy vertybiy,
itvirtinimas laiduotas taip, kad, remiantis konstitucine Zmogaus teisiy ir laisviy samprata ir
paisant konstituciniy zmogaus teisiy ribojimo pagrindy bei salygy, Sios teisés
nesuabsoliutinamos (iSskyrus tam tikras iSimtis — absoliuciasias teises), kita vertus, tokiu
ribojimu negali biti paneigiama teisiy ir laisviy esmé¢, todé¢l toks reguliavimas nenukrypsta

krastutinumus ir pasizymi darnumu.
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Konstituciniy vertybiy susidirimo situacijose isskirtini ju démenys — socialiniai
interesai. [vardinus juos bei jtampos tarp ju apraiSkas, pasirengiama gilesnei konkreciy
konstituciniy vertybiy sandiiros situacijy analizei, pateikiamai kitoje disertacinio darbo dalyje.

Sugretinus konstituciniy vertybiy pusiausvyros imperatyvy apibiidinima Lietuvos
Respublikos, kitu demokratiniy valstybiu konstitucinéje jurisprudencijoje ir Europos
Zmogaus Teisiy Teismo jurisprudencijoje, darytina i§vada, kad pusiausvyros reikalavimas jy
gali biiti aiSkinamas ir kaip struktiiriné konstitucijy ir Europos Zmogaus teisiy konvencijos
ypatybé (ideali konstituciniy ir Konvencijos vertybiy biisena), ir kaip $iy teisiniy dokumenty
aiSkinimo principas, esant realiai konstituciniy vertybiu sandiirai (sandiira spresti taip, kad
nebiity pazeista konstituciniy vertybiy pusiausvyra, garantija).

Ketvirtosios disertacinio darbo dalies ,,Zmogaus teisiy ir laisviy bei kity konstituciniy
vertybiy pusiausvyros pazeidimy ri$iy analizé“ pirmajame skyriuje ,,Zmogaus teisiy ir laisviy
esmés paneigimas* siekiant iSsiaiSkinti, koki teisini reguliavima nustatydamas
istatymuy leidéjas sudaro prielaidas pazeisti zmogaus teisiy ir laisviy esme, taip nepaisydamas
konstituciniy vertybiy pusiausvyros reikalavimo, pirmiausia apibréziama, kas yra vadinama
Zmogaus teisés esme. Galiausiai atskleidZiama zmogaus teisés ar laisvés esmés nepaneigimo
samprata ir analizuojami atvejai, kai Lietuvos Respublikos Konstitucinis Teismas, tirdamas
konkretaus teisinio reguliavimo konstitucinguma, pripazino esant teisés ar laisvés neigima.

Apibréziant Zmogaus teis€s ar laisvés esmés samprata, teigiama, kad zmogaus teisiy ir
laisviy ribojimo (jis — dalinis) bei jy esmés nepaneigimo (jis — visiskas, absoliutus) savokos
netapatintinos, gerai atspindimos iSskaidant zmogaus teisiy ir laisviy esmés suvokima
objektine (ji — neribotina ir nepaneigtina) ir subjektine (ji — ribojama, taciau nepaneigtina)
prasmémis, ta¢iau turint omenyje tai, kad Sis skaidymas neturi itakos ju kaip konstituciniuy
vertybiy egzistavimo faktui (t. y. ju konstitucinis vertybinis statusas negali biiti paneigtas).

Apibendrinant mokslininky, nagrin¢janciy valstybiuy konstituciniy teismy praktika
Zmogaus teisiy ribojimo srityje, nuomones apie zmogaus teisiy ar laisviy esmg ir reikalavima
nepaneigti Zmogaus teisés ar laisvés esmés, daroma iSvada, kad nepaneigiamoji teisés ar
laisvés esmé yra jos saugoma tam tikra gyvenimo sritis ar tam tikros galimybes, t. y.
pagrindiniai tos teisés elementai, dél kuriy teisé ar laisvé yra vertinga, bet kuriy negalima
riboti jokiomis jprastomis (taigi ne karo ar nepaprastosios padéties) valstybés egzistavimo
aplinkybémis.  Analizuoti uZsienio  valstybiu  konstitucinés justicijos institucijuy
jurisprudenciniai teiginiai taip pat rodo, kad Zmogaus teisiy esmés nepaneigimo reikalavimas

yra bendras nagrinéty demokratiniy valstybiy konstitucinés justicijos institucijy praktikai.
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Visoms joms buidingas Zzmogaus teisés ar laisveés turinio skirstymas { esmg ir kitus turinio
elementus. Formuluojama bendroji Zmogaus teisiy ir laisviy esmés savoka — tai teisés ar
laisvés tapatuma iSreiSkiantys teisés ar laisvés faktinio turinio elementai, ,,neliec¢iamoji Serdis*
— teises ar laisvés pagrindiniai elementai, del kuriy teis¢ ar laisvé yra vertinga, ir kuriy
netekusi (prieSingai nei Salutiniy elementy) tokia teisé ar laisvé nustoty egzistavus; todél Siy
elementy negalima riboti jokiomis jprastomis valstybés egzistavimo aplinkybémis.

Reikalavimas nepaneigti Zzmogaus teisés ar laisvés esmés turi prasme tik tam tikry
valstybés bruozy, kuriais apibiidintina ir Lietuvos Respublikos valstybe, kontekste.
Akcentuojama, kad demokratingje teisinéje valstybéje zmogaus teisiy esmes ir prigimties
paneigti nevalia, kad nebiity griaunami valstybés pamatai. Tad zmogaus teisiy ir laisviy esmés
nepaneigimo reikalavimas yra juy apribojimo reikalavimas, istatymy leidé¢jas ipareigotas jo
paisyti.

Vadinasi, analizuojant atvejus, kai istatymy leidéjas nepaiso reikalavimo nepaZzeisti
teisés esmés jos taip neapribojant, kad ji pasidaryty neigyvendinama (§j reikalavima pamynus,
butuy pagrindas pripazinti esant teisés ar laisvés neigima), daroma iSvada, kad istatymy
leidéjas sudaro prielaidas pazeisti §i reikalavima, nustatydamas toki teisini reguliavima,
pavyzdziui, kai tik vienai asmeny grupei numato teisg, tuo paneigdamas $ia teisg kitai asmenuy
grupei, tad pastaryjy asmeny teisé€ pasidaro nejgyvendinama.

Nagrin¢jant situacijas, kai konstatuojamas teisés esmés pazeidimas, ir teis€s
suvarzomos perzengiant protingai suvokiamas ribas, daroma iSvada, kad viena i§ teisiy
konkre¢iy gynybos riby — teisés esmés nepaneigimo riba. Nustatant kitas gynybos ribas,
atsizvelgtina | sandiiroje esanciy konstituciniy vertybiy santyki. Racionalaus santykio tarp
konstituciniy vertybiy neuZtikrinimas gali lemti teisés esmés pazeidima (teisé suvarZoma
perzengiant protingai suvokiamas ribas) ir konstituciniy vertybiy pusiausvyros pazeidima.

Apibendrinama, kad atvejai, kai konstatuojamas teisés esmés pazeidimas,
neuZztikrinant teisés teisinio gynimo, Teismo vertinami ir kaip konstitucinio teisinés valstybés
principo pazeidimas.

ISnagrinéjus atvejus, kai Lietuvos Respublikos Konstitucinis Teismas, tirdamas
konkretaus teisinio reguliavimo konstitucinguma, pripazino esant teisés ar laisvés neigima,
galima daryti i§vada, kad jie yra glaudziai susij¢ ir persipina. Teisinis reguliavimas, kuris
laikomas paneigianc€iu Zzmogaus teisés ar laisvés esme, kartu yra ir nepagristas teis€s ar laisves

ribojimas, taciau ne atvirksciai.
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Apzvelgus atvejus, kai konstitucingje jurisprudencijoje konstatuojama, kad
pazeidziama Zzmogaus teisiy ir laisviy esm¢, matyti, kad i§ Sio pazeidimo kyla ir kity
konstituciniy reikalavimy, imperatyvy pazeidimy: konstituciniy vertybiy pusiausvyros,
konstitucinio teisinés valstybés principo, nes paneigiamas zmogaus teisiy ir laisviy vertybinis
statusas. Zmogaus teisiy ir laisviy esmés nepaneigimo reikalavimas yra ju apribojimo
reikalavimas (absoliutus esmés apribojimas — paneigimas), ipareigojantis istatymy leidéja jo
paisyti.

Ketvirtosios disertacinio darbo dalies antrajame skyriuje ,,Zmogaus teisiy ir laisviy
nepagristas ribojimas ir konstituciniy vertybiy darninimo pagrindimas® analizuojamas
proporcingumo principo taikymas zmogaus teisiu ribojimo konstitucinéje doktrinoje
Lietuvoje, siekiant patvirtinti gautas iSvadas — Vokietijos pagrindiniy teisiy doktrinoje;
zvelgiama, kaip atliekamas proporcingumo tyrimas treciojoje jo taikymo stadijoje,
vadinamoje pusiausvyros reikalavimu arba susikertan¢iy interesy ir teisiy pusiausvyra,
nagrinéjamos zmogaus teisiy ir vie$ojo intereso sandiira atspindincios konstitucinés justicijos
bylos, kuriose vertinama apribojimo tikslo ir teisés apribojimo atitiktis nuosavybés santykiy
reguliavimo pozitriu, siekiant i8siaiskinti konstituciniy vertybiy ,,pasvérimo** pagrindima.

Remiantis teiginiu, kad Konstitucijos saugomy vertybiy sandiiros situacijoje
reikalavimas uztikrinti, kad né viena i§ saugomy vertybiy nebus nepagristai apribota,
suponuoja proporcingumo principo kriterijaus taikyma konkreciai Zmogaus teisiy ribojimo
situacijai, iSsiaiSkinama, kad Lietuvoje $is principas traktuojamas siauraja prasme — ribojimo
adekvatumo aspektu ir gali buti priskiriamas ribojimo bitinumo kriterijaus turiniui arba
pripazistamas savarankiSku ribojimo pagrindu. Tai atitinka Vokietijos Federalinio
Konstitucinio Teismo praktika.

Nagrinétose bylose dél teisinio reguliavimo, nustatyto, inter alia, privatiems Zemés
savininkams ir itvirtinan¢io Siy subjekty nuosavybés teisiy ribojimus ypac¢ vertingose
vietovése, atitikties Konstitucijai, konkreciai — jo konstitucinio pagristumo ir proporcingumo
sickiamam konstituciSkai pagristam tikslui, regima Konstitucinio Teismo teisiniy argumenty
seka: valstybés konstitucinés pareigos nagrin¢jamy santykiy srityje ir jos igyvendinimo
reikalavimy iSaiSkinimas, gin¢ijamu teisiniu reguliavimu istatymy leidéjo siekiamo tikslo
atskleidimas, orientuojantis | nurodyto tikslo reik§meg (jo konstitucini pagrindima), pabréztas
jo patenkinimas (ir negatyvios S$io konstituciSkai pagristo tikslo nepaisymo pasekmeés,
vadovaujantis taisykle, kad zala, patirta neigyvendinus vieSojo intereso, nulemia biitinybe ji

igyvendinti, taip pagrindziant butinybg riboti privaciy zemes savininky nuosavybeés teises).
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Manytina, kad visuomeninius poreikius, kuriuos tenkinant gali biiti nusavinta
nuosavybé, iSreiSkianCiy objektyviy kriteriju, pateisinanciy ne absoliuty, o konkrety
visuomenes poreiki, paieSka Lietuvos Respublikos Konstitucinio Teismo jurisprudencijoje
tampa vienu 1§ pagrindy priimti racionaly sprendima dél konstituciniy vertybiy
proporcingumo teisés akte konstitucingumo (vieno i§ konflikte susidurianc¢iy démenu
pateisinimo argumentu); kitas toks pagrindas — konstituciSkai pagristo tikslo nepaisymo
pasekmiy jvertinimas logikos poziiiriu bei logikos désnio — prieStaravimo, pagal kurj teiginys
negali buti kartu ir teisingas, ir klaidingas, — taikymas Teismui darant i§vada, kad gin¢ijami
istatymu leidéjo nustatyti ribojimai, draudimai néra neproporcingi siekiamam konstituciskai
pagristam tikslui, kad savininky teisés néra varZzomos labiau negu leidzia Konstitucija.

Apibendrinama, kad Siame disertacinio darbo skyriuje nagrinétais atvejais
konstituciniy vertybiy darninima pateisina konstitucinis jo pagristumas, t. y. neabsoliuciy
(teisiy ribojimo poziliriu) Zmogaus teisiy ribojimo siekiant apsaugoti vieSaji interesa
konstitucinis jtvirtinimas (konstituciné galimybé riboti zmogaus teises ir laisves, kai tai biitina
demokratinéje visuomengéje siekiant apsaugoti konstituciskai svarbius tikslus; prieSingu atveju
gali atsirasti didesné¢ zala jam, o ne Zmogaus teisei) ir loginis priimamo sprendimo
pagristumas.

Apibendrinant visy analizuoty konstitucinés justicijos institucijy praktika,
daroma iSvada, kad tikrindamos, ar sudaromos bendrosios Zzmogaus teisiy ir laisviy ribojimo
salygos, Sios institucijos remiasi bendru ribojimo proporcingumo vertinimu, taip pat
pridedamas reikalavimas pagrindiniy teisiy ribojima nustatyti istatymu. Tad konstituciniy
teisiy ir laisviy ribojimo tinkamumo salygu sarasa sudaro bendros visy nagrin¢jamy valstybiy
konstitucinei jurisprudencijai salygos: reikalavimas pagrindiniy teisiy ribojima pateisinti
konkretaus vieSojo intereso uZztikrinimo tikslu, reikalavimas ribojima nustatyti istatymu,
ribojimo atitikties teisé¢tam tikslui, ribojimo butinumo, ribojimo proporcingumo siauraja
prasme reikalavimai, reikalavimas nepaneigti Zmogaus teisés ar laisvés esmes.
Proporcingumo principas yra ir standartinis metodas, kuriuo vadovaudamasi konstitucinés
justicijos institucija nagrin¢ja pagrindiniy teisiy ir laisviy ar juy ir kity konstituciSkai saugomy
vertybiy konflikta. Visy konstitucinés justicijos institucijy praktika rodo, kad proporcingumo
principo metodologijos esmé ta pati — susikertanéiy vertybiy palyginimas, atlickamas

atsizvelgiant | sandiiroje esanciy vertybiy reikSme pagrindiniy teisiy sistemoje.
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ISvados ir pasiulymai.

1. Lietuvos Respublikos Konstitucijoje expressis verbis neivardinta zmogaus teisiy ir
laisviy kaip konstituciniy vertybiy apsauga Lietuvos Respublikos Konstitucinio Teismo
jurisprudencijoje ~ vertinama kaip Konstitucinio Teismo funkcija. Ji yra implicitiné
konstituciné funkcija, iSvestina i§ Konstitucinio Teismo kaip Konstitucijos virSenybés
uztikrintojo (garantuojant konstituciniy normy ir principuy, tarp ju — ir iSreiSkianciy santykius,
susijusius su Zmogaus teisémis, apsauga), Konstitucinio Teismo kaip konstitucinés santvarkos
gyn¢jo (neleidziant kesintis | Konstitucijoje nustatytus socialinius, ekonominius, politinius
santykius, sudarancius asmens, visuomenés ir valstybés gyvenimo pagrindus) bei
Konstitucinio Teismo kaip konstitucinio teisingumo vykdytojo vaidmens (tiriant teisés akty
konstitucinguma). Sie vaidmenys nulemia i$skirting kity valstybés valdzios instituciju
atzvilgiu Sios apsaugos forma — Konstitucinis Teismas S§ia funkcija igyvendina per oficialy
konstitucinj teisinj santykiy, susijusiy su Zmogaus teisémis ir laisvémis, aiskinima.

2. Lietuvos Respublikos Konstitucinio Teismo vykdomos zmogaus teisiy kaip
konstituciniy vertybiy apsaugos pagrindas konstitucingje jurisprudencijoje yra sisteminis
Lietuvos Respublikos Konstitucinio Teismo pozitiris { konstitucini teisini reguliavima,
itvirtinant] santykius, susijusius su Zmogaus teisémis ir laisvémis, kuriuo pabréziamas juy
vertybinis statusas ir laiduojama Zzmogaus teisiy ir laisviy bei kity konstituciniy vertybiy
pusiausvyra konstitucinéje jurisprudencijoje ir kuris atspindi vertybiy teorijos, kuria pateikia
mokslin¢é doktrina bei Europos demokratiniy valstybiy konstituciné jurisprudencija, esmg.

3. Konstitucinei Zzmogaus teisiy ir laisviy doktrinai, vystomai Lietuvos Respublikos
Konstitucinio Teismo jurisprudencijoje, gali buti taikoma vertybiuy teorija, iSplaukianti i§
mokslinés doktrinos, nes: 1) Zmogaus teisés ir laisvés yra universalios demokratinés teisinés
valstybés vertybés; 2) zmogaus teisiy ir laisviy kaip konstituciniy vertybiy apsauga pasizymi
objektyviuoju pobiidziu, pasireiSkianciu tuo, kad tai yra visuotinai saistaniy vertybiy
apsauga, t. y. konstitucinés vertybés suprantamos kaip abstrakcija, o ne konketaus asmens
teisiy apsauga; 3) konstituciniam teisiniam reguliavimui, jtvirtinan¢iam su Zmogaus teisémis
ir laisvémis susijusius santykius, aiSkinti galima taikyti sistemini teisés aiSkinimo metoda.
Minimus santykius Konstitucinis Teismas aiSkina remdamasis Konstitucijos vientisumo
principu ir i§ jo i$plaukian¢iu sisteminiu teisés aiskinimo metodu. Sis metodas suponuoja su
zmogaus teisémis ir laisvémis susijusiu santykiy vertinima Konstitucijos visumos kontekste, o
pirmiausia atsizvelgiant { konstitucinius principus, iSreiSkiancius esminius Lietuvos valstybés

bruozus: teisinés valstybés, demokratinés valstybés, socialiai orientuotos valstybés principus.
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Sisteminis teisés aiSkinimo metodas pasireiskia ir tuo, kad Konstitucinis Teismas konstitucini
teisinj reguliavima, jtvirtinantj su zmogaus teisémis ir laisvémis susijusius santykius, aiskina,
atsizvelgdamas i tarptautini Zmogaus teisiy ir laisviy garantijy etalona; 4) vertybinis poziiiris
naudingas, nes padeda sprgsti konstituciniy vertybiy sandiiros situacijas. Jas spr¢sdamas,
Lietuvos Respublikos Konstitucinis Teismas atsizvelgia i sandiiroje esanciy vertybiu reikSme
pagrindiniy teisiy sistemoje. Konstituciniy vertybiy sistemoje Zzmogaus teisés yra pirmiau kity
konstituciniy vertybiy. Gincai dél konstituciniy vertybiy iSdéstymo tam tikra tvarka (ju
sistemos, hierarchijos), dél zmogaus teisiy ir kity konstituciniy vertybiu bei atskiry zmogaus
teisiy vietos sistemoje sprestini atsizvelgiant 1 ju reikSme, nustatoma ju verte ir apibendrinimo
lygi konkreCiu atveju. Principiné nuostata — zmogaus teisés gali igyti pirmuma (bet ne
hierarchini) viena kitos atzvilgiu, o Zmogaus teisiy ir kity konstituciniy vertybiy santykyje
hierarchiSkai aukStesnés yra Zzmogaus teises.

4. Vertybiy teorija, kuria pateikia moksliné doktrina, Lietuvos Respublikos
Konstitucinio Teismo jurisprudencijoje atskleidziama tokiais turinio aspektais: a) prigimtinio
zmogaus teisiy ir laisviy pobiidzio pripazinimu ir i§ to iSplaukianciais valstybés, istatymuy
leidéjo isipareigojimais dél Zmogaus teisiy kaip konstituciniy vertybiy. Kadangi Konstitucija
itvirtina, saugo ir gina konstitucines vertybes, o tarp ju — ir Zmogaus teises, vadinasi, valstybé
jokiu biidu negali Zmogaus teisiy vertybinio statuso pazeminti, o tuo labiau — paneigti.
Zmogaus teisiy kaip konstituciniy vertybiy samprata leidZia teigti, kad $ios vertybés negali
biiti paneigtos kituose, Zemesnés galios teisés aktuose; jos turi biiti visokeriopai puoseléjamos
ir saugomos jistatymy leid¢jo; Konstitucijos paskirtis — uztikrinti Siy vertybiy gynima ir
gerbima; b) Lietuvos Respublikos Konstitucinis Teismas formuoja vertybiy sistema,
atskleisdamas zmogaus teisiy, ju saugomy gériy bei Siy teisiy pripazinimo ir gerbimo kaip
konstituciniy vertybiy statusa. Vertybiy sistemoje vertybés (pirmiausia — zmogaus teisés ir
laisvés) yra darnios, pusiausvyros biisenos. Teismas nepateikia baigtinés konstituciniy
vertybiy sistemos.

5. Vertybinis Lietuvos Respublikos Konstitucinio Teismo poziiiris 1 konstitucinj teisini
reguliavima, itvirtinanti santykius, susijusius su Zzmogaus teisémis ir laisvémis, igyja Europos
Zmogaus Teisiy Teismo naudojamos aksiologijos bruozu, nes perimamas pirminiy (tiesiogiai
Konvencijos tekste jtvirtinty) ir iSvestiniy (pripazinima jgaunanciy Teismo aktuose) Zzmogaus
teisiy ir laisviy egzistavimo faktas, salygojantis aplinkybg, kad egzistuoja nebaigtiné Zmogaus
teisiy ir laisviy kaip vertybiy sistema. Lietuvos Respublikos Konstitucinio Teismo poziiiris

yra tapatus Europos Zmogaus Teisiy Teismo taikomai aksiologijai tuo aspektu, kad
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formuojami reikalavimai, kokiais atvejais yra pateisinamas isikiS§imas i pagrindines teises, taip
pat dar ir tuo aspektu, kad iSvedamas toks pat reikalavimas apribojimais nepazeisti
pagrindiniy Zmogaus teisiy turinio esmeés, ivardijamas vieSojo intereso ir konkrecios Zmogaus
teisés racionalaus santykio iSvedimo biitinumas, kad bendry interesy apsauga nepazeisty
ribojamos teisés esmés. Taciau egzistuoja ir skirtumas: pavyzdziui, teisés i teisma sampratoje,
viena vertus, Europos Zmogaus Teisiu Teismas implicitiskai jtvirtina platesng teismo
samprata, 1 ja itraukdamas ir tam tikrus kriterijus aitinkancias kitas institucijas, kita vertus,
Lietuvos Respublikos Konstitucinis Teismas suabsoliutina teisming gynyba kaip pagrinding
Zmogaus teisiy ir laisviy apsaugos biida.

6. Vertybinis Lietuvos Respublikos Konstitucinio Teismo poziiiris 1 konstitucinj teisini
reguliavima, {tvirtinant] santykius, susijusius su zmogaus teisémis ir laisvémis, igyja
aksiologijos, taikomos nagrinétose demokratinése Salyse, bruozy: pripazista pirminiy
(tiesiogiai konstitucijos tekste itvirtinty) ir iSvestiniy (konstituciniy teisiy pripazinima
igaunanciy konstitucinés justicijos instituciju aktuose) zmogaus teisiy ir laisviy egzistavimo
fakta, nenurodo baigtinio teisiy ir laisviy kaip konstituciniy vertybiy sistemos elementy
saraSo. Konstitucinio Teismo vertybinis poziiiris ir nagrinéty uzsienio valstybiy aksiologija
panasiis ir tuo, kad iSvedamas tapatus reikalavimas apribojimais nepaZzeisti pagrindiniy
Zmogaus teisiy turinio esmeés; sprendziant zmogaus teisiy ir laisviy bei kity konstituciniy
vertybiy sandiiros situacijas, atsizvelgiama | sandiiroje esanciu vertybiy reikSme pagrindiniy
teisiy sistemoje. TacCiau skiriasi Zmogaus teisiy kaip konstituciniy vertybiy sisteminimo,
struktiruotumo laipsnis — jis didesnis, pavyzdziui, nagrinétoje Vengrijos Respublikos
Konstitucinio Teismo jurisprudencijoje.

7. Manytina, kad sistemiSkesnis, struktiiruotesnis konstituciniy vertybiu — i§ ju,
pirmiausia, zmogaus teisiy ir laisviy — iSdéstymas viename i§ Lietuvos Respublikos
Konstitucinio Teismo akty leisty ,,byla po bylos* sukaupta zmogaus teisiy ir laisviy sistema
labiau sutelkti ir aiSkiau suvokti Teismo konkreCiose bylose nagriné¢jamy S$ios sistemos
elementy vieta joje. Nesant galimybés doktrinines nuostatas, susijusias su Zzmogaus teisiy ir
laisviy sistema, apjungti viename Teismo akte, siiilytina Teismo periodinio leidinio,
aprépiancio konstitucinéje jurisprudencijoje aiSkinama konstitucini teisini reguliavima,
itvirtinant] su zmogaus teisémis ir laisvémis susijusius santykius, leidyba. Juo biity labiau
uztikrinamas Teismo akty kaip teisés Saltiniy jtvirtinimas bei, tikétina, padaugéty prielaidy

asmenims lengviau pagristi pateikiamus individualius konstitucinius skundus.
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8. Sugretinus konstituciniy vertybiy pusiausvyros imperatyvy apibiidinima Lietuvos
Respublikos, kity demokratiniy valstybiy konstitucinéje jurisprudencijoje ir Europos
Zmogaus Teisiy Teismo jurisprudencijoje, darytina i$vada, kad Lietuvos Respublikos ir
uzsienio demokratiniy valstybiy konstitucingje praktikoje pusiausvyros reikalavimas gali biti
aiSkinamas ir kaip strukttiriné konstitucijy ir Europos zmogaus teisiu konvencijos ypatybé
(ideali konstituciniy ir Konvencijos vertybiy biisena), ir kaip Siy teisiniu dokumenty aiskinimo
principas, esant realiai konstituciniy vertybiy sandiirai (sandiira biitina spresti taip, kad nebuty
pazeista konstituciniy vertybiy pusiausvyra). Konstituciniy vertybiy pusiausvyros laidavimas
biitinas siekiant visy konstituciniy vertybiy — ir zmogaus teisiy ir laisviy, ir vie$ojo intereso —
apsaugos, Lietuvos Respublikos ir uzsienio valstybiu konstitucingje praktikoje yra nulemtas
konstitucinio reguliavimo aiskinimo kaip visumos (sisteminio teisés aiskinimo metodo).

9. I konstituciniy teisiy ir laisviy teiséto ribojimo salygy sarasa itraukiamos bendros visy
nagrin¢jamy valstybiy konstitucinei jurisprudencijai salygos: reikalavimas pagrindiniy teisiy
ribojima pateisinti konkretaus vieSojo intereso uztikrinimo tikslu, reikalavimas ribojima
nustatyti jstatymu, taip pat ribojimo atititikimo teisétam tikslui, ribojimo biitinumo, ribojimo
proporcingumo siaurgja prasme reikalavimai, reikalavimas nepaneigti Zmogaus teisés ar
laisvés esmés. Visy analizuoty konstitucinés justicijos institucijy praktika paremta Zmogaus
teisiy ribojimy proporcingumo tyrimu, sudarytu i$ trijy elementy: ribojimo atitikimo teisétam
tikslui, ribojimo bitinumo ir proporcingumo siaurgja prasme. Analizuoty konstitucinés
justicijos institucijuy konstituciné praktika rodo, kad, tikrindamos, ar ivykdomos bendrosios
zmogaus teisiy ir laisviy ribojimo salygos, §ios institucijos remiasi ribojimo proporcingumo
vertinimu. Ribojimo proporcingumo principas suprantamas kaip ribojimo iSimtinumo
garantija.

Nagrinéty demokratiniy valstybiy konstitucinés justicijos institucijy praktikai biidingas
zmogaus teisiy esmés nepaneigimo reikalavimas. Esminiai zmogaus teisiy elementai negali
biti ribojami netgi vadovaujantis bendrosiomis zmogaus teisiy ribojimo salygomis siekiant
pagristi isikiS§ima | zmogaus teises vie$ojo intereso labui. Zmogaus teisiy ir laisviy esmé — tai
teisés ar laisvés tapatuma iSreiSkiantys teisés ar laisvés faktinio turinio elementai,
»helieCiamoji Serdis* — teisés ar laisvés pagrindiniai elementai, kuriy netekusi (prieSingai nei

kity, Salutiniy elementy) tokia teisé ar laisvé nustoty egzistavusi.
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