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Jolanta Bieliauskaité

CONTEMPORARY CONCEPTION OF SOCIAL
LEGAL STATE

Summary

The problem of the research. “Man is only a reed, weakest in nature; but
he is a thinking reed. <..> Man"s greatness lies in his power of thought™' —
claimed a French philosopher, mathematician and physicist B. Pascal. Duality
of human being — ability to control natural processes thanks to his rational thin-
king, and at the same time being fragile, physical and a mortal creature and
consequently easily vulnerable, — is relevant not only for analyzing philosophi-
cal problems of human being, but also for creating legal rules that regulate pe-
ople‘s relationships.

How does this dual human being in the world manifest in law? Man as a
conscious being is able to exist independently, and laws that guarantee his free
and independent existence are very important to him. However, man‘s corpo-
reality conditions his vulnerability and need for support. Therefore, in order to
ensure a person‘s freedom and social security, it is important to establish a ba-
lanced system of human rights at the constitutional framework of the state.
This is a goal not only of practical legislation, but also that of jurisprudence.

Under the influence of the Age of Enlightenment the Great French Revo-
lution enthroned human mind and freedom and autonomy based on mind, and
thus laid the foundations for legal institutionalization of philosophy of libera-
lism. Man in liberal tradition is strong, capable to assume responsibility and
take care of himself by participating in market relations. A state that respects
human rights and autonomy was begun to be called the legal state. Meanwhile,
for a long time social practices related with support to maintain human life
were not considered to be rights but pittance, begging for which and its recei-
ving meant proof of person‘s poverty.

Revolutions, crises and wars at the end of the XIX c. — beginning of the
XX c., whose results were great casualties and entire impoverished nations,
made legislators to pay proper attention to the fact of individual’s vulnerability
and importance of socioeconomic human rights. In the context of the world
wars these rights were established in the constitutions of many democratic
countries, and solutions to state social problems were legally institutionalized.
States that pledged to respect realization of socioeconomic rights were begun to

! Pascal, B. Mintys. Vilnius: Aidai, 1997, p. 110.



be called social states. However, an increased activity of the state in the sphere
of social policy caused other serious problems: weakening of individual’s inde-
pendence, initiative, responsibility for his life, decline of dialogue between pe-
ople, alienation.

Globalization process that became especially active at the end of the XX c.
— beginning of the XXI c. eliminates insularity of social systems, and huge ex-
penses demanded by the protective function of the state are correcting econo-
mic potential of the state to provide its members with social protection. This, in
turn, determines the change of competence of the state to solve social problems.
On the other hand, even a liberalizing modern state considering vulnerability of
man as a biological being and seeking to preserve stability of society is not able
to completely turn away from the solution of social problems.

That is why there is dual research topic distinguished in the doctoral dis-
sertation. First of all, it is pursued to answer, how the state, theoretically pre-
suming a man‘s personal responsibility for his welfare, preserves its obligation
to pursue certain social programmes. And secondly, it is aimed to lay out theo-
retical foundations and tendencies of legal regulation of social policy of the
contemporary social legal state and to find out, where are the limits of compe-
tence of a liberal state that respects individual’s autonomy to ensure social se-
curity of an individual.

The above-mentioned problems require to newly define the conception of
the social legal state and to determine its principles of function, which would
enable to set necessary legal regulation guidelines for an individual’s social
security.

Relevance of the research. Historical analysis of legal institutionalization
of solution of social problems reveals not only the fact that the conception of
the social legal state has been developing in time and is continuous, but also
that functions of such a state depend on processes occurring in society and new
political preferences in the making. That is what gives the conception of the
social legal state a dynamic character and determines the need to revise and
renew its certain aspects, to review legal means for their suitability for solution
of social problems. This requires not only to analyze the changes of legal regu-
lation themselves, but also to look deeper at their reasons that are nestled in
social processes.

One of the most significant sources leading to transformation of the mo-
dern society is globalization that encourages ,,<..> worldwide information,
cultural, financial, migratory, criminogenic flows* that a national state is unable
to control on its own’. Globalization does not only influence appearance of new

? Krasin, J. A. Metamorfozy demokratii v izmenjajushhemsja mire [Metamorphosis of
Democracy in a Changing World]. Polis. 2006, 4: 127.
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living conditions, but also determines change of values, opportunities and needs
of members of society and, at the same time, the change of the role of the state
realizing human rights. Therefore, without rethinking social processes further
development of law as jurisprudence would become less and less reasoned.

The relevance of the research in Lithuania is conditioned not only by the
above-mentioned processes, but also by a specific situation of the country in
comparison with other modern democratic states. Lithuania is a comparatively
young democratic state. Lithuania is also a member of the European Union and,
therefore, it has to seek the same life quality standards that are assured by old
European Union member states. On the other hand, the social policy of the Eu-
ropean Union is coordinated on the basis of subsidiarity principle which com-
mits member states to solve complex issues of social policy on their own. This
means that it is necessary in Lithuania to make use of an explicit doctrine of the
contemporary social legal state. It could seem that it would be just enough to
choose a social security model of a country to imitate and to transfer it mutatis
mutandis into the domain of national social security. However, it can not be
done because of several reasons. First of all, dynamic development of Western
countries determines that there is still no universal agreement on a typical mo-
del of the contemporary social legal state and it is uncertain which country to
follow. And secondly, it is pointed out that the welfare state, which reached its
prosperity in the XX c., is no longer able to satisfy changing needs of the mo-
dern society today, which is influenced not only by globalization, but also by
commercialization, demographic problems, etc.’

Thus, knowing that social development of Western countries is dynamic
and also considering the fact that liberal lifestyle in Lithuania is just only deve-
loping, it is purposeful to define at the theoretical level first what the founda-
tions of the conception of a developing contemporary social legal state are.

The subject matter — the contemporary conception of the social legal state
reflecting itself through social priorities of a democratic liberal state, its func-
tion guidelines and principles, and legal means of their realization.

The aim of the research — to reveal the features of the contemporary con-
ception of the social legal state that is emerging in the context of interaction of
the welfare state and globalization and processes related to it.

The following objectives are set to reach the aim:

1. To analyze the connections of the main legal regulatory directions of

state social policy with moral foundations of the doctrine of human
rights following from the principle of humanism.

* Pierson Ch. Beyond the Welfare State? The New Political Economy of Welfare. Cambridge:
Polity Press, 2006, p. 198.
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2. To study historical factors of legal institutionalization of solutions of
social problems, their development and theoretical foundations, to dis-
tinguish priorities of the social legal state and its operation guidelines.

3. To investigate the contents and importance of principles of legal insti-
tutionalization of solutions of social problems in the contemporary so-
cial legal state — subsidiarity, solidarity and social justice — to the state
social policy, to form a system of these principles and to overview po-
ssibilities of application of this system in Lithuania.

Novelty and practical significance of the research. The overview of Lit-
huanian and foreign scientists’ researches shows that indicators of practice of
protection of socioeconomic human rights and development of the social (wel-
fare) state in areas of social policy and public administration are quite widely
analyzed. However, these researches evaluate the functioning of the state con-
sidering only its practical result (most frequently economic welfare) without
going deeper into legal means that ensure this result. Whereas lawyers’ mission
is, from a legal point of view, to go deeper into conditions of protection and
realization of particular human rights, and justice and legality of administration
of common public resources.

On the basis of insights of various representatives of social and humanita-
rian sciences the thesis presents a philosophical analysis of the status of socioe-
conomic human rights and reveals the features of the conception of the con-
temporary social legal state. The novelty of the work is conditioned by a clear
formulation of the system of principles of the contemporary social legal state,
which is to be used as an instrument intended to evaluate legal means that inf-
luence personal welfare and ensure his dignified existence.

Conclusions and suggestions made in the thesis could be used both in the
process of legislation and pedagogical or educational activities.

Hypothesis of the research. The essence of the contemporary social legal
state — to encourage a person to take an active care of his social security and
with the help of cooperative efforts of all members of society to help a person
only so much as he is unable to satisfy his vital needs on his own.

Defended propositions of the dissertation:

1. The content of legal regulation of social policy of the liberal state is
determined by a dual human nature: his strength and vulnerability
from which, accordingly, fundamental political and legal requirements
arise: every person’s responsibility for his life and mutual commitment
of members of society to assist each other when there is necessity.

2. A state can be called a contemporary social legal state where the net-
work of public institutions gives priority to independent personal acti-
vities and, if necessary, with the help of cooperation of members of



society guarantees him such assistance that provides real possibilities
to obtain (restore) at least minimal independence.

3. The functioning of the contemporary social legal state is based on the

system of the principles of subsidiarity, solidarity and social justice.
This system enables to evaluate the process of realization of socioeco-
nomic human rights.

Methods of the research. A wide range of topics and their interdisciplina-
rity requires variety of methods applied.

The main theoretical methods applied in the work are philosophical and
systematic analysis methods that help to reveal the position of socioeconomic
human rights in the system of human rights. On the basis of these methods and
method of synthesis, the idea of the contemporary social legal state and its cha-
racteristic system of principles is being formulated.

For discussion of individual aspects of justification of human rights and
the contemporary social legal state, there are also used methods of phenomeno-
logical analysis, hermeneutical and teleological methods. The choice of the
phenomenological analysis method for investigation of me and the other rela-
tionship was conditioned by incognizability of another person. The hermeneuti-
cal method is used to explain the meaning of philosophical and legal texts. The
teleological method is applied in order to reveal the aims of the contemporary
social legal state and its characteristic principles and also for the analysis of the
purpose of legal acts.

Concepts are explained with the help of the linguistic analysis method.
The method of historic analysis is used to characterize the development of the
social legal state. Descriptive, comparative and meta-analysis methods are ap-
plied for analysis and description of the main contemporary theories and com-
parison of their essential ideas that relate to the problems of the role of the con-
temporary social legal state realizing human rights. The aim of meta-analysis is
to summarize the conclusions and recommendations made in previous resear-
ches and reviews. Scientific literature, legal acts, court practices are studied
applying a practical document analysis method, and they are evaluated using
the method of criticism. The methods of logical analysis and generalization are
applied for the research of sources of science and formulation of conclusions
and generalizations.

In order to get correct and reliable results of the research the above-
mentioned methods are applied as a complex.

The structure of the thesis. The dissertation is composed of an introduc-
tion, three parts and conclusions. At the end of the work the reference list and
the list of author’s academic publications on the topic of the dissertation are
presented.



The structure of the work is based on the assumption that the contempora-
ry social legal state stresses the primacy of human rights. Therefore, the first
part of the thesis Doctrine of human rights in the context of relationship betwe-
en an individual and society presents theoretical reasoning of human rights,
analyses what determines the content of human rights, why and to what extent
they should be secured. The analysis is based on three main ways of law reaso-
ning applied in law philosophy: legal subjectivism (legal presumption of indi-
vidual’s moral autonomy) that emphasizes the powers of man’s consciousness
(mind), legal objectivism (presumption of actuality of law) that grounds the
content of law on actual processes happening in society, and lately very widely
used intersubjectivistic way of law reasoning whose origins lie in existentialism
(existential phenomenology), legal hermeneutics and communicative philoso-
phy.

Human rights express the ideal of humanism, thus the study of the content
of human rights is started with the analysis of the principle of humanism. It is
pointed out that humanism as the principle affirming value and dignity of an
individual can be grounded on the idea of individual’s physical and moral in-
tegrity. The idea is based on the dual nature of human being: man as a cons-
cious (moral) being, and man as a physical (natural) being. On the one hand,
human morality determines his self-value and enables to maintain that man as a
moral being is strong, i.e. is able to take care of himself and others, make deci-
sions and assume responsibility for them. Whereas as a physical being, man is
fragile, earlier or later he needs other people‘s help (disease, old age, unemp-
loyment and other situations that threaten the existence of an individual). The-
refore, further in the work interpersonal relationships between people (me and
the other relationship) are extensively analyzed. It is stated that the initial rela-
tion with another individual is ethical, based on certain virtues (responsibility
for another person, love of the close ones, friendship, fairness, etc) that can
justly be considered the ethical foundation of human rights.

However, the statement that the initial me and the other relation is ethical is
not suffice for the development of discourse. Therefore, further on, possibilities
of jurisdication of ethical relationships is discussed. For this purpose, the analy-
sis of linguistic processes is used. It is emphasized that language not only ex-
presses the speaker’s identity, but also, being the mediator between me and the
other, makes it possible to create certain belonging, we. These properties of
language predicate that language is a tool for creation of justice (and law at the
same time).

J. Habermas’s ideal speech situation analyzed in the work shows that pe-
ople are capable to agree on what is fair and to formalize their agreement by
positive legal rules. This theoretical construction first and foremost emphasizes
the symmetry of its participants’ relationships which is based on people’s pari-
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ty, freedom and equality of rights. In a real situation relations between mem-
bers of society can also be presumed as symmetric: if an individual is healthy,
employable, is able to make decisions independently, perform actions (to take
part in relations of free market) which would enable him to satisfy his needs,
etc. However, everyone can get, and often does, into an unfavourable situation
(disease, old age, unemployment, etc.) when it is difficult to manage without
other people’s help (doctor’s services, financial support, etc.). In such a case,
although the theoretical symmetry (legal equality) remains, real relationships
between people become unequal (asymmetric). Whether it will be successful to
reconstruct symmetric relationships, depends on the ethical position of a stron-
ger individual in regard to a weaker one, i.e. whether he demonstrates his ad-
vantage or, on the contrary, makes necessary concessions. Thus in order to es-
tablish rules of justice, rational reasoning of participants of the discourse is not
suffice — there also has to be a certain, based on virtues, attitude towards a par-
ticipant of the discourse that has got into an unfavourable situation. Namely,
socioeconomic human rights are related with asymmetric situations. They ex-
press the state’s and other public institutions’ assistance, based on solidarity of
members of society, in cases of disease, unemployment, old age and similar
events. This assistance is an important security of individual’s physical and
moral integrity, his autonomy and dignity.

A meaningful discourse about human rights is possible if it is agreed on
the distinction criteria between the stronger and weaker parts of society. In ot-
her words, a discourse about rights depends on the welfare standard formed in
that society. Thus two aspects of the relation between welfare and human rights
are distinguished. On the one hand, realization of human rights requires at least
minimal level of welfare. In this case, the issue of the welfare standard becomes
relevant, which is decided by each society regarding vitally important needs of
its members and its own specific circumstances of development. On the other
hand, welfare itself is an object of human rights. Possession of socioeconomic
rights (rights to welfare) opens possibilities for an individual to exercise his
other rights, to create a desirable standard of life quality and in this way streng-
thens his autonomy.

The analysis of the relation between welfare and human rights enables to
state that the main attention in the contemporary social legal state should be
paid not to provision of specific goods but to security of human rights that open
possibilities to realize one’s understanding of good life, and the level of welfare
of society should be considered as individual’s real possibilities to exercise all
his rights.

In order to define the characteristic features of the contemporary social le-
gal state, the second part of the work Social legal state as guarantee of human
rights presents the study of theoretical foundations of the social legal state. The
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part begins with the historical analysis of formation of the social legal state,
which revealed different ways and consequences of legal institutionalization of
solutions to social conflicts.

Disregard of individual’s welfare has been and remains one of the reasons
encouraging unrest in society and its instability. Not incidentally, attempts to
solve social problems, in one way or another, were relevant even before our
era. However, for a long time solution of social issues was related to charity,
moral duty of family and society to help a person who is unable to take care of
himself, but not with realization of rights. Until the end of the XIX c. poverty
reduction programmes had been characterized by their locality and stigmatiza-
tion. Even so, those programmes together with emerging ideas of the legal state
undoubtedly can be considered to have been the origins of the contemporary
social legal state.

It is noticeable that there was a radical change in the attitude of democratic
legal states towards individual welfare and the rights enforcing it in the XX c.
in comparison with ways of solution of social problems in the XVIII c. First of
all, socioeconomic human rights were brought to the highest — constitutional —
level and at the same time protection of these rights became a public task. Se-
condly, a negative attitude to a poor person was rejected; an individual was
given an opportunity to take care of his welfare himself by participating in so-
cial security systems, indulging in activities of trade unions, etc. When a legal
state was supplemented with a protective function of socioeconomic human
rights, preconditions were created for assurance of both moral and physical
person’s integrity, and change of the status of the state from legal into social
legal one.

It is also pointed out in the work Lithuania’s as socially oriented legal state
peculiarities of development determined by its geopolitical position and rela-
tions with neighbouring countries. It is noticed that after long decades of occu-
pation by a foreign country Lithuania does not have great experience of inde-
pendent legal institutionalization of solutions to social conflicts, but both in
1918, after declaration of independence, and in 1990, after restoration of inde-
pendence, socioeconomic human rights were established in the main laws of
Lithuania and the main institutions to protect these rights were founded. These
facts show social orientation of the state, which enables to maintain that for
Lithuania, like other democratic states that take care of welfare of their citizens
and pursue social harmony, the further perspective of development of this kind
of states is relevant.

Having acknowledged an individual’s right to a certain level of welfare,
the attitude to an individual and the role of the state also changed. It became not
only a passive protector of security of members of society, but also an active
helper assuring human rights. Due to this reason the scope of state activities
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greatly expanded, which caused appearance of new problems. That is why next
in the work economic, legal, political, philosophical and other critical argu-
ments of the welfare state are analyzed. Otherwise, it is observed that this criti-
cism does not deny the meaning of the state that cares about welfare of an indi-
vidual and society itself. Nevertheless, the changing social situation — increa-
sing globalization, repetitive economic crises, worsening demographic pro-
blems in Western countries and other internal and external social factors, —
condition changes in the character and amount of support of the state and de-
mands to talk about a new stage in the development of the state which spans the
period from the last decades of the XX c. till present days. Thus nowadays the
urgent question is not “Is the state obliged to take care of welfare of an indivi-
dual and society?”, but rather ,,What model of the social legal state is capable to
secure human rights in the best possible way without causing harmful social
consequences?”

The work proceeds to the construction of the model of the contemporary
social legal state on the basis of ideas of contemporary philosophers, lawyers,
researchers of political theory, sociologists and economists. First, the analysis
of the definition of the social legal state is presented. The concepts of the welfa-
re state, social state, socially oriented state and social legal state are separated
on the basis of whose analysis a certain structure of the conception of the con-
temporary social legal state is distinguished, where the word social designates
orientation of a state (goal), /egal — the means to achieve the goal, welfare — the
final result (reality of assurance of human rights, which depends not only on the
state’s legal, but also economic situation), and the concept contemporary em-
phasizes the qualitative change of the social legal state, which is related with
overestimation of legal means to achieve the final result.

In order to reveal the content of the conception of the contemporary social
legal state the work goes on to analyze what determines the formation of social
priorities of the state under conditions of global market and how these priorities
and processes happening in the modern society influence the functioning of the
social legal state in the area of protection of socioeconomic human rights.

Assuming that welfare of an individual in the modern society first of all
depends on his personal efforts, but is also related with the common level of
welfare existing in society (welfare standard), a question is raised, What should
priority be given to in the social legal state: to maintain welfare of an individual
or society (collective)? The answer to this question is looked for on the basis of
ideas of liberals and communitarians. It is stated that welfare of society and that
of an individual are interrelated. On the one hand, the functions performed by a
member of society not only gives opportunities to create desirable welfare, but
also expresses assumption of responsibility for society’s existence. Therefore, it
can be claimed that the prerequisites of collective welfare follow from an indivi-
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dualistic position. On the other hand, collective welfare, in so far as it is related
with creation of possibilities for an individual to engage in certain activities and
sufficient resources which, if necessary, could be used to provide an individual
with support, can be considered an indicator of welfare of single individuals.

One of the main ways to ensure an individual’s welfare is his participation
in market relations. Therefore, protection of freedom of market is a significant
task of the state. Two ways of intervention of the state in market relations are
distinguished: negative and positive. The negative way means that the state is
obliged to provide subjects of the market with opportunities to act depending
on their free choice. However, the market is not always able to guarantee welfa-
re of an individual and society, and sometimes even complicates its achieve-
ment. This requires a positive state’s intervention. On the other hand, it cannot
be claimed that the state, contrary to the market, always reacts properly to pe-
ople’s needs. That is why in the contemporary legal state these ways of state
intervention in market relations complement one another. First, opportunities
for an individual or collective of individuals are created to ensure their welfare
on their own by taking part in market relations and voluntarily providing help
to each other. And in case of certain drawbacks of the market and necessity, the
state is obliged to undertake active measures to eliminate these drawbacks.

With the aim to investigate what empowers the state to interfere in market
relations, the work goes on to analyze the conception of sovereignty. It is re-
minded that the contemporary legal state is characterized by historical dimen-
sion. After analysis of the conception of a continuous nation as a sovereignty, it
is pointed out that the scope of sovereign powers of an individual as a partici-
pant of free market is determined and limited by the fundamental law of the
state enacted by the representatives of the continuous nation — the living gene-
ration. Adopting the constitution the nation also sets social priorities of the sta-
te: on the grounds of the primacy of human rights undertakes to control activi-
ties of free market for common benefit and to ensure stability of the present
society which guarantees historical continuity of the nation.

The conception of nation as a sovereignty enables to claim that by secu-
ring human rights the state (its authorities) cannot act unilaterally: its activities
are influenced by its relation with an individual and society. The work proceeds
by investigating interpretations of the relation between an individual, society
and the state and their impact on security of socioeconomic human rights.

Two models of relation between an individual and the state are distingui-
shed. The first model (instrumental) emphasizes the rights of an individual and
reflects relations of free market based on selfish motives of an individual (here
we can talk about short-term membership which describes the situation of being
in society), the second model stresses a permanent obligation, based on certain
traditions and virtues, to a certain state (i.e. citizenship which describes the si-
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tuation of being in the state). Both models are being coordinated. A citizen ful-
fills his duties to the state as a political community, but at the same time he is
not (and should not be) forbidden to seek personal profit and freely conclude
agreements (for example, an employment agreement) which would be the
ground for obligations to private individuals. Because of this reason, not all
socioeconomic rights of an individual have to be derived only from the status of
citizenship. Regarding the fact that the state’s role realizing these rights is dual,
it can be stated that the negative assurance of socioeconomic rights such as,
non-interference for an individual to choose a job himself, to bargain for a pay,
etc., should not be related exceptionally with the status of a citizen. However,
an active (positive) state’s support realizing socioeconomic human rights
should be oriented, first of all, to the needs of individuals engaged to it and cre-
ating it, i.e. its citizens.

Having made the difference between several forms of identification of an
individual: being in the society and responsibility only for his interests, and
being in the state as political community and at the same time responsibility for
all fellow citizens, it is further analyzed what relation between the state and
society is characteristic for the contemporary social legal state. Here, too, two
models of relation between the state and society are distinguished: a faceless or
serving (instrumental) state, whose main purpose is to satisfy needs of indivi-
duals and groups of individuals, and a protective state as an autonomous institu-
tion which independently sets certain social programmes. Attention is paid that
the contemporary social state can not be identified with the latter model of the
relation between the state and society as it can seek its goals not in any ways
but only the ones which would not infringe human rights and freedoms set by
law. Thus, it is stated that extremes are not natural to the contemporary social
legal state: complete neutrality of the state or, on the contrary, its dominating
power. It can be claimed that the mission of the contemporary social legal state
is not only to serve (instrumental) ensuring supremacy of law, but also, in ac-
cordance with law, undertake active actions that ensure permanent social pro-
gress: to solidarize society, to organize its members’ aid to each other.

The analysis of the relation between an individual, society and the state
reveals that security of socioeconomic human rights depends not only on the
state but also on the initiative of society and individual. Thus we can talk not
only about positive, but also about negative aspects of protection of these
rights: provision of support to those who are not able to ensure existence for
themselves, and non-interference with those who are able to take care of them-
selves.

The analysis of stratification of the contemporary society enables to draw
even more precise functioning guidelines of the contemporary social legal state.
First, it is important both for harmonious coexistence of members of society
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and stable operation of the state, as a certain institutionalized system of society,
where every member of society would be able to perform his functions, i.e. be
engaged in certain activities and acquire a certain status and power that would
ensure his position in the system of social stratification. Thus the function of
the state, as the expresser of interests of members of society and the creator of
institutions that make the fundamental structure of society, is assurance of pub-
lic autonomy based on the principle of justice, which would assure private au-
tonomy of each member of society. Secondly, the integrity of parts of social
stratification (members of society) and stability of all society is determined,
quoting J. Rawls, by the right foundation structure. Justice, being impartial,
forbids ungrounded discrimination and ensures similar position of members of
society in the system of social stratification or, in other words, determines the
formation of the middle social layer which can be considered the guarantee of
formation of a stable contemporary social legal state. Thus the task of the social
legal state is, while constructing the fundamental structure of society, to set
such a way of collection and allocation of public resources to the members of
society so that it would be oriented to the expansion of the middle layer of so-
ciety. And thirdly, the main goal of the social legal state is to create conditions
for an individual to ensure his dignified existence, i.e. encourage an individu-
al’s ability to properly carry out his duties and realize his rights, and thus justify
expectations of other members of society, and, if it is not possible to do because
of objective causes, to ensure rendering of help for a person who cannot afford
it. The analysis of the structure of society enables to claim that supplementary
help for a person can be rendered considering his position in the system of so-
cial stratification. In other words, the amount of help should be directly propor-
tional to the level of a member of society in the system of social stratification.

The state’s degree of activity in realizing socioeconomic human rights and
maintaining stable social order also depends on the character of political system
and its aims that also determine the peculiarity of the legal system of the state.
In its turn the political system and its aims depend on political ideology. Thus
the work goes on to analyze the ideas of prevailing political ideologies in the
last two centuries — conservatism, liberalism and socialism — and their influence
on the models of social policy of the state.

Summing up the part, it is stated that the tendencies of change of the con-
temporary social legal state require an active role of an individual. Therefore,
the contemporary social legal state, first of all, has to create possibilities for a
person to act independently. For this reason, a contemporary social legal state is
called not a state that tries to satisfy all needs of an individual, but the one
which encourages individual’s activity, but, at the same time, ensures the crea-
tion of well-organized mechanism of help that meets the expectations of mem-
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bers of society who, because of objective reasons, can not, or not enough, take
care of themselves.

Although the social policy pursued by contemporary democratic Western
countries is becoming more liberal and their functions in the area of social se-
curity are narrowing, the need to ensure socioeconomic as well as other human
rights remains. Thus the question arises, How, in today’s conditions, to ensure
the protection of human rights and freedoms and constructive cooperation of
members of society seeking to satisfy individual and collective aims?

This question is attempted to be answered in the third part of the work Su-
bsidiarity, solidarity and social justice as the principles of the contemporary
social legal state. Here, as an assessment criterion of the contemporary social
legal state the system of principles is being constructed in the base of whose the
principles of subsidiarity, solidarity and social justice lie.

Regarding the duality of human existence, individual’s autonomy, his role
and status in the system of social stratification, this system of principles that are
important for the contemporary social legal state is begun with the principle of
subsidiarity. The analysis of philosophical-theological origin of this principle
reveals that the conception of subsidiarity is closely related to the idea of a pe-
rson as the origin and goal of society and is based on the ideal of the hierarchi-
cal order of society. Two trends are characteristic to this principle. The first
trend is determined by a person’s strength, ability to make decisions and act
independently. At the same time it is emphasized that a person lives in a certain
social context. This draws the limits of autonomy of a person, since the mentio-
ned context not only provides him with a certain identity, but also obliges him
to assume responsibility for his own welfare as well as welfare of a close pe-
rson and the environment where he lives and realizes himself.

However, frailty of man’s existence supposes the other trend of the princi-
ple of subsidiarity — support for a person or family who are unable to act inde-
pendently or whose independent activities do not sufficiently ensure their
existential needs. In this case, activities of the state institutions become rele-
vant. This help, as all state’s activities in general, should not degrade the initia-
tive of a person or a collective of individuals for whom this aid is given, and
overtake from them that what they can do and must do themselves.

At the end of the XX c. subsidiarity became one of the main principles of
the European Union according to which areas of responsibility of the European
Union and those of member states are distinguished. Implementation of the
social policy of the European Union is also based on the principle of subsidiari-
ty and is, in principle, attributed to the competence of member states. However,
the European Union is concerned about the high social security level of states,
therefore, it not only coordinates activities of member states applying the me-
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thod of open coordination, but also awards purposive support of various funds
to member states that fulfill their obligations.

According to the analysis of philosophical-theological and European
Union contexts two levels of realization of the principle of subsidiarity are dis-
tinguished: a) the national level, based on Catholic philosophical tradition,
where a person is named to be the foundation of subsidiarity and origins of po-
wer, as the lowest social unit; b) the level of the European Union, where the
lowest social unit is a state. It is stated that in contemporary society these as-
pects-levels of the principle of subsidiarity interweave and complement one
another: the Catholic conception pays attention to the lowest and basic level of
application of the principle of subsidiarity — a person. Whereas international,
European Union and national documents are important for formalization of
application of the principle of subsidiarity.

The principle of subsidiarity is not sufficient to determine the level and
amount of intervention of higher units of society (such as, state) in lower units
of society (such as, person, family and so on); therefore, for realization of this
principle one more principle is invoked — the principle of proportionality. Fur-
ther in the work the linguistic analysis of the conception of proportionality is
given, and on the basis of acts of law and special literature, criteria of the prin-
ciple of proportionality are distinguished. It is emphasized that in order to esti-
mate proportionality of support measures, it is very important to set the aim and
subjects for whom these measures of support have to be applied. Attention is
also paid to the fact that the principle of subsidiarity together with the principle
of proportionality can be considered legal protection instruments of autonomy
of an individual and the state (as the lowest units at respective levels).

The analysis of the principles of subsidiarity and proportionality enables to
propose that intervention in a private area (support) requires not only an indivi-
dual’s approval of this intervention, but also a consensus decision of the collec-
tive concerning the manner and amount of intervention. The decision on giving
support to an individual reflects solidarity of the collective. Further the work
examines at length the principle of solidarity and its role in the contemporary
social legal state.

Two aspects of the conception of solidarity are identified. One of them is
related to solidarity of members of the liberal individualistic society, which is
stimulated by pursuit of satisfaction of personal needs. Supporters of the other
view identify solidarity not with rational estimation but with the feeling of uni-
ty between people, with the values of community where they live. On these
grounds individual liberal solidarity of market and social communitarian solida-
rity of generations are identified.

Pursuit of stable society and lasting social progress requires such solidarity
that would be based not only on individual aims, but also on common objectives
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and values for the whole nation. Therefore, it is necessary to analyze two forms
of expression of solidarity: micro-social and macro-social contracts. A micro-
social contract of generations is based on the idea of an individual’s autonomy
and his ability to assume responsibility for his and his close ones’ welfare. This
contract is found both in market relations and in the family, therefore, it can be
stated that it reflects solidarity of liberal market as well as generations (in this
case, generations of one family). However, a single person or families, because
of various reasons, are not always capable to take care of themselves. Then it is
possible to talk about the macro-social contract of generations which differs
from the micro-social contract of generations not only by the range of subjects
of solidarity, but also the spread of historical dimension: in the case of the mac-
ro-social contract solidarity crosses the boundaries not only of one family, but
that of the whole living generation. It is based on value attitudes and material
contributions of the previous generations and is oriented not only to welfare of
the living generation, but also to its continuity, i.e. future generations.

In the context of macro-social and micro-social contracts the impact of
law, as an integrating mechanism of members of society, on the degree of soli-
darity of individuals in the contemporary social legal state is analyzed. It is po-
inted out that, on the one hand, rights and responsibilities based on the principle
of solidarity can be approbated by acts of law. On the other hand, the lawgiver
can encourage individuals’ solidarity by intentionally not interfering in certain
social spheres, thus stimulating people to solidarize in order to meet their needs.

Considering historicity and dynamism of solidarity feeling, tendencies of
change of solidarity and its potential impact on the development of the contem-
porary social legal state are studied: impact of individualization, diversification,
globalization and segmentation on the crisis of solidarity in modern society. It
is pointed out that weakening of people’s feeling of solidarity has a negative
influence on the whole social development of the state, thus the task that arises
for the contemporary social legal state, by employing various means (including
legal ones), is not only to create opportunities for independent activities of an
individual, but also to stimulate setting of collective objectives and nurture so-
ciality.

The principle of subsidiarity formulates a requirement of a general charac-
ter to expand the boundaries of autonomy of an individual as long as an indivi-
dual is actually and potentially capable to be responsible for his life. Whereas
the principle of solidarity determines requirements of general character of oppo-
site direction: to develop as stronger as possible relations between members of
society and their collective responsibility. What could the relationship between
these two opposite directions be? Where is the limit when an individual can
justly demand, or gets a duty to be responsible not only for himself but also for
his close one and the whole community?
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With the purpose to find answers to these questions further in the work the
system of the principles of social justice, characteristic to the contemporary
social legal state and based on liberal and communitarian philosophical posi-
tions, is being constructed. The principles of justice are arranged lexicographi-
cally. It means that a particular principle can be applied only then when a prin-
ciple before has been applied to its full extent and its further application is not
appropriate or sufficient enough to ensure independent activities of an indivi-
dual in a certain situation.

Considering the ideas of the primacy of human rights and supremacy of
law, the system of the principles of justice is started with the first principle
formulated in J. Rawls’s theory which emphasizes assignment of similar equal
basic rights and liberties to all individuals. This principle corresponds to the
idea of legal equality of all individuals. But legal equality does not mean social
and economic equality. The latter depends on an individual‘s as well as state‘s
activity. Thus, regarding the above-discussed duality of man’s existence, func-
tioning guidelines of the contemporary social legal state and particularity of the
principles of subsidiarity and solidarity, further in the work there are identified
other principles of social justice whose application would enable to maintain
that social and economic inequality existing in real society is fair. In this way,
the system of principles of social justice is expanded by formulating libertarian
principle of social justice which stresses possibilities of independent activities
of an individual®. This principle is followed by the principle based on J.
Rawls’s theory which states that offices and positions must be open to everyone
under conditions of fair equality of opportunity’. This principle is supplemented
by the principle based on R. Dworkin’s ideas which stress an individual’s rea-
soned choice of independent way of life. The system of principles that justify
social and economic inequality is completed by J. Rawls’s difference principle
which demands that social and economic inequality should be of the greatest
benefit to the least-advantaged members of society’. The above-named princi-
ples are oriented to assurance of individual welfare. However, as it has already
been mentioned, individual welfare also depends on the level of collective wel-
fare. That is why the system of the principles of social justice is completed with
the principle grounded on humanitarian ideas which emphasize the possibility
to change the social condition of members of society by democratic and legal
ways, taking into consideration public needs.

* Arlauskas, S., Turiningieji teisés pagrindai. Pagrindiniy subjektiniy teisiy teorijos metme-
nys. Vilnius: Mykolo Romerio universiteto Leidybos centras, 2005, p. 248

* Rawls, J. Politinis liberalizmas. Vilnius: Eugrimas, 2002, p. 61.

8 Ibid, p. 62.
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The named principles of social justice set certain positions that an indivi-
dual can occupy. Still it remains unclear on what grounds an individual can
make a use of a certain principle. Thus the work presents the main distribution
criteria, i.e. equality, need, merit and others, that concretize these principles,
and the spheres of their application are defined.

Having analyzed the content and possibilities of expression in the social
legal state of each of the mentioned principles, in the last section of the work
the system of principles of subsidiarity, solidarity and social justice is formed,
which is used as an instrument for analyzing and evaluating, from the point of
view of the contemporary social legal state, legal means of securing human
socioeconomic rights in Lithuania.

CONCLUSIONS

1. The conception of the contemporary social legal state is influenced by
the doctrine of human rights whose essence is to ensure a humanitarian charac-
ter of legal regulation:

a) humanism as a whole of moral aspirations of society determines the
orientation of state social policy into several directions: first of all, to acknow-
ledge that man as morally autonomous being is independent, i.e. able to take
care of himself and others (in this case, security of economic rights of an indi-
vidual is especially urgent), and, secondly, to acknowledge that man as physical
being is fragile, vulnerable and in order to preserve his existence, external su-
pport is necessary (in this case, socioeconomic rights oriented to satisfaction of
primary, existential needs of an individual become of special importance);

b) a humanitarian character of legal regulation in the contemporary social
legal state is based on the unity of an individual’s moral integrity (responsibili-
ty for his life) and physical security (collective responsibility for individual’s
existence).

2. The analysis of welfare as the guide of protection of human rights as a
whole revealed two aspects of the relation between welfare and human rights:

a) public — material aspect: subjective realization of human rights requires
at least minimal level of social welfare (welfare standard) which is set by each
society considering particular circumstances of its development and vitally im-
portant needs of its members. This standard ensures humanity of regulation of
social relations: creates conditions for an individual to use the abilities he po-
ssesses — to perform certain duties and on their basis to acquire certain subjecti-
ve rights, — and if it is not possible to do, to hope to receive support of coopera-
tive members of society (state);

b) personal — life quality aspect: welfare (socioeconomic) rights enable an
individual to create a desirable level of welfare (realize his understanding of

19



good life) and is a significant guarantee of an individual’s autonomy and digni-
fied existence. Therefore, in the contemporary social legal state a balanced
constitutional consolidation of socioeconomic human rights and the safeguard
of their security are a fundamental political provision and principle of law.

3. The analysis of the historical process of legal institutionalization of so-
lutions of social conflicts revealed a necessity not only to acknowledge the im-
portance of socioeconomic human rights by establishing them in the acts of law
of highest power and founding institutions helping to enforce these rights, but
also to set the limits of state competence for realization of these rights. One of
the greatest political mistakes in the XX c. was relation of individual welfare
with that of welfare state. An exceptional dependence of individual’s welfare
on the state stifles individual’s initiative and narrows his limits of autonomy,
thus causing threat to social stability and democratic order of society.

Differently than the conception of the welfare state which orientates to the
result of operation of the state, the conception of the social legal state expresses
the state’s social aims (social orientation) and emphasizes that these aims will
be sought by legal means regarding requirements of justice. The formation of
the conception of the contemporary social legal state is linked with the last de-
cades of the XX c. and the beginning of this century, i.e. the period in history
when fast development of global market started, which restricts political and
financial powers of the state and changes the character of protection of socioe-
conomic human rights.

4. Strategic objectives of the policy of the contemporary social legal state
and its legal regulation follow from the objective of the primacy of human
rights in the legal regulation system and social stability.

The analysis of theoretical foundations of the contemporary social legal
state reveals the following guidelines of operation of the state:

a) creation of a fair foundation-structure which would ensure public auto-
nomy of an individual: an opportunity to occupy such a social position that
would correspond to individual’s motivation, abilities and role he plays;

b) orientation of the foundation-structure to the increase of the middle lay-
er of society;

¢) ensurance of private autonomy — an opportunity for an individual to rea-
lize his aims — acknowledging and assuring human rights. By assuring security
of human rights the state:

- supports individuals’ efforts and initiatives to assume responsibility for
their welfare;

- provides with necessary support for the safeguard of individual’s physi-
cal integrity (health);

- creates conditions to found social support funds by employing state and
citizens’ efforts;
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d) recruitment (solidarization) of members of society and social institu-
tions to help if an individual because of objective reasons is not able to satisfy
his interests on his own.

5. Application of the system of the principles of legal institutionalization
of solutions to social conflicts — subsidiarity, solidarity and social justice — of
the contemporary social legal state guarantees a humanitarian character of so-
cial policy. This system emerges as the state’s reaction to the merger of globa-
lization, individualization and commercialization, which substantially restricts
political and financial powers of the state to realize socioeconomic human
rights. That is why the principle of solidarity is especially important for the
contemporary social legal state as it emphasizes an individual’s responsibility
for his own welfare. However, because of the fact of individual’s vulnerability
as a biological being, the state also retains the duty to provide an individual
with necessary minimal social protection. Execution of this duty is based on
solidarity of members of society planning state resources.

5.1. Subsidiarity is based on the idea of moral integrity of an individual.
Realization of this principle requires decentralization of decision making and
distribution of competence between different social units giving priority to the
lowest social units. Therefore, the principle of subsidiarity is considered to be
the guarantee of protection of the autonomy of these units. Subsidiarity shows
that the rights of the state and other social institutions arise not from them
themselves but from the civil society, groups composing it and individual him-
self.

5.2. Solidarity is based on individual’s need for physical security and re-
quires the unity of separate social units and collective public (communal) res-
ponsibility for its members. Depending on motives of solidarization, there can
be distinguished instrumental (market) and social (generations) solidarity. Both
types of solidarity are coordinated in associated community where an individu-
al is free to deal with and create his welfare independently or together with ot-
her individuals, but he is obliged to consider other members of community:
respect their rights, their decisions, and, if necessary, help them.

The prevailing tendencies of individualization, diversification, globaliza-
tion and segmentation in modern society narrow the boundaries of generations’
solidarity. Although social security systems of many states in the world are
formally based on it, maintenance of such solidarity only with the help of cent-
ralized measures shows in itself its instrumentality. So that the aim of public
solidarity does not diminish realization opportunities of personal preferences
and the latter do not dwarf collective aims, the principle of solidarity must be
coordinated with the principles of subsidiarity and justice. It is likely that an
individual who thinks that he is being treated fairly, i.e. standards of justice
existing in society correspond to his moral preferences and express his autono-
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mous being, will be loyal to the society where it is good to live and he will not
nourish hostile feelings against members of society who treat him fairly.

5.3. While the principle of subsidiarity formulates a requirement of a gene-
ral character to expand the boundaries of autonomy of an individual as long as
an individual is actually and potentially capable to be responsible for his life,
and the principle of solidarity determines requirements of general character of an
opposite direction — to develop as stronger as possible relations between mem-
bers of society and their collective responsibility, the relation of these opposite
directions is balanced by the principle of justice which indicates the conditions
under which an individual can justly demand for and acquires a duty to be res-
ponsible not only for himself but also for others.

On the basis of philosophical ideas of liberalism and communitarianism
the system of principles of social justice can be formed whose content is made
of these principles:

A. Each person should be entitled to equal scheme of underlying rights
and liberties which would match the rights and liberties of other individuals and
in which equal value was manifested through equal political freedoms.

B. Social and economic inequality is acceptable if:

B.1. It creates prerequisites for everyone who has abilities to act profes-
sionally to live from his legitimate work results assessed under the conditions
of market.

B.2. Offices and positions have to be open to every individual under con-
ditions of fair equality.

B.3. In the situation of the initial equality (when the society distributes
common resources) an individual has to be entitled to have that part of resour-
ces which corresponds to his motivated choice of independent way of life.

B.4. It is beneficial for the least advantaged members of the society.

C. When the society distributes public resources the social situation of
members of society can be changed in such a way as it is required by collective
decisions made democratically and legitimately regarding public needs.

The arrangement of the system of the principles of justice corresponds to
the essence of subsidiarity principle, i.e. the first three principles of social justi-
ce (A, B.1, B.2) require that each individual would have equal opportunities to
act independently: to do his duties, acquire rights, assume responsibilities. Me-
anwhile other principles are oriented to those cases when an individual needs
support. This support should be provided on the basis of solidarity principle:

a) to provide an individual with an opportunity to participate in formation
of social support funds;

b) without violating the rights of other members of society and their legi-
timate expectations, to provide individuals with support from state funds that
are formed according to a targeted purpose.
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6. That the social policy of the state of Lithuania complies with the princi-
pal foundations of the contemporary social legal state is certified by: a) the ac-
tual character of legal regulation of business: minimization of the state sector,
targeted state business support programmes, etc.; b) the state policy tackling
problems of employment and unemployment: it is pursued to provide with ne-
cessary minimal education and professional qualification for the state money,
amount of allowances and time period in case of unemployment are limited,
etc. c¢) the operation of systems of social and health insurance: coordination of
activities of private and state funds; d) solution to issues of social support: the
state minimally supports individuals who need social support.
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Jolanta Bieliauskaité

SIUOLAIKINE SOCIALINES TEISINES VALSTYBES
SAMPRATA

Santrauka

Tiriamoji problema. “Zmogus téra nendré, silpniausia gamtoje. Tadiau tai
mastanti nendré. <..> Tad visa miisy kilnuma sudaro mastymas,”" — teigé pran-
ciizy filosofas, matematikas, fizikas B. Pascalis. Zmogaus biities dvilypumas —
jo geb¢jimas remiantis racionaliu mastymu valdyti gamtos procesus ir tuo pat
metu jo buvimas trapia, kiniSka, mirtinga ir dél to lengvai pazeidziama butybe
— yra aktualus ne tik analizuojant filosofines Zmogaus biities problemas, bet ir
kuriant zmoniy santykius reguliuojancias teisines taisykles.

Kokiu budu §i dvilypé zmogaus bitis pasaulyje pasireidkia teis¢je? Zmo-
gus kaip mastanti butybé gali egzistuoti savarankiSkai ir jam svarbiis jstatymai,
garantuojantys jo laisva ir nepriklausoma egzistencijg. Taciau zmogaus kiinis-
kumas lemia jo pazeidziamumg ir paramos poreikj. Tod¢él zmogaus laisvei ir jo
socialiniam saugumui uztikrinti yra reikSminga valstybés konstitucinés saran-
gos lygiu jtvirtinti subalansuota zmogaus teisiy sistema. Tai ne tik praktinés
teisékiros, bet ir teisés mokslo uzdavinys.

Svietimo epochos idéjy paveikta Didzioji Pranciizijos revoliucija isauksti-
no Zzmogaus prota, juo grindziamg laisve bei autonomijg ir padéjo pagrindus
liberalizmo filosofijos teisinei institucionalizacijai. Liberalizmo tradicijos Zzmo-
gus — stiprus, gebantis prisiimti atsakomybe ir pasirfipinti savimi dalyvaudamas
rinkos santykiuose. Zmogaus teises ir autonomija gerbiancia valstybe imta va-
dinti teisine valstybe. Tuo tarpu su parama zmogaus egzistencijos palaikymui
susijusios socialinés praktikos ilga laikg buvo laikomos ne teisémis, o iSmalda,
kurios prasymas ir gavimas reiské zmogaus menkumo jrodyma.

XIX a. pab. — XX a. prad. revoliucijos, krizés ir karai, nusine$¢ daugelio
zmoniy gyvybes ir nuskurding iStisas tautas, priverté jstatymy leidéjus atkreipti
deramg démesj | zmogaus pazeidziamumo fakta ir socioekonominiy Zmogaus
teisiy svarba. Pasauliniy kary kontekste Sios teisés buvo jtvirtintos daugelio
demokratiniy Saliy konstitucijose, o valstybés socialiniy problemy sprendimai —
teisiskai institucionalizuoti. Socioekonominiy teisiy jgyvendinima jsipareigoju-
sios gerbti valstybés pradétos vadinti socialinémis valstybémis. Taciau iSauges
valstybés aktyvumas socialinés politikos srityje sukélé kitas rimtas problemas:

! Pascal, B. Mintys. Vilnius: Aidai, 1997, p. 110.
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zmogaus savarankiskumo, iniciatyvos, atsakomybés uz savo likimg silpnéjima,
dialogo tarp Zmoniy nykima, susvetiméjima.

XX a. pab. — XXI a. prad. suaktyvéjes globalizacijos procesas naikina so-
cialiniy sistemy uzdaruma, o didelés islaidos, kuriy reikalauja globéjiska vals-
tybés funkcija, koreguoja ekonomines valstybés galimybes teikti socialing ap-
saugg savo visuomeneés nariams. Tai savo ruoztu lemia ir valstybés kompetenci-
jos sprendziant socialines problemas kaita. Kita vertus, net ir liberaléjanti mo-
derni valstyb¢, atsizvelgdama j zmogaus kaip biologinés biitybés pazeidziamu-
mg ir siekdama iSsaugoti visuomenés stabiluma, negali visiskai nusigrezti nuo
socialiniy problemy sprendimo.

Todél disertaciniame darbe iSskiriama dvejopa tyrimo problematika. Visy
pirma, siekiama atsakyti j klausima, kokiu biidu teoriskai preziumuojant zmo-
gaus asmening atsakomybe uz savo gerove, valstybé iSsaugo pareiga vykdyti
tam tikras socialines programas. Antra, sickiama i$skleisti Siuolaikinés sociali-
nés teisinés valstybés socialinés politikos teisinio reguliavimo teorinius pagrin-
dus bei kryptis ir i$siaiskinti, kokios yra liberalios, Zmogaus autonomijg ger-
biancios valstybés kompetencijos uztikrinant socialinj asmens sauguma ribos.

Minétos problemos reikalauja i$ naujo apibrézti socialinés teisinés valsty-
bés sampratg ir nustatyti jos funkcionavimo principus, kurie leisty numatyti
biitinas zmogaus socialinés saugos teisinio reguliavimo gaires.

Tyrimo aktualumas. Istoriné socialiniy problemy sprendimo teisinio insti-
tucionalizavimo analizé atskleidzia ne tik tai, kad socialinés teisinés valstybés
savoka formavosi ilgainiui ir yra testiné, bet ir tai, kad tokio tipo valstybés
funkcijos priklauso nuo visuomengje vykstanciy procesy, besiformuojanciy
naujy politiniy preferencijy. Bitent tai suteikia socialinés teisinés valstybés
sampratai dinami$kg pobiidj ir lemia poreikj revizuoti bei atnaujinti tam tikrus
jos aspektus, perzitiréti teisiniy priemoniy tinkamumg sprendZiant socialines
problemas. O tam bitina ne tik analizuoti pacius teisinio reguliavimo poky¢ius,
bet ir giliau pazvelgti j visuomenés procesuose gliidincias jy priezastis.

Vienas i§ reikSmingiausiy Siuolaikinés visuomenés transformacijos veiks-
niy — globalizacija, skatinanti ,,<...> pasaulinio masto informacinius, kultiiri-
nius, finansinius, migracinius, kriminogeninius srautus®, kuriuos nacionaliné
valstybé nebéra pajégi savarankiskai kontroliuoti’. Globalizacija lemia ne tik
naujy gyvenimo salygy atsiradima, bet ir visuomenés nariy vertybiy, galimybiy
bei poreikiy kaita, o tuo paciu — valstybés vaidmens jgyvendinant Zmogaus
teises pokycius. Todél, nepermascius socialiniy procesy, tolimesné teisés kaip
jurisprudencijos raida tapty vis maziau argumentuota.

? Krasin, J. A. Metamorfozy demokratii v izmenjajushhemsja mire [Metamorphosis of
Democracy in a Changing World]. Polis. 2006, 4: 127.
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Lietuvoje tyrimo aktualumg lemia ne tik minéti procesai, bet ir ypatinga,
lyginant su kitomis $iuolaikinémis demokratinémis valstybémis, $alies situacija.
Lietuva yra palyginus jauna demokratiné valstybé. Lietuva taip pat yra Europos
Sajungos naré ir todél privalo siekti tokiy paciy gyvenimo kokybés standarty,
kokius uztikrina valstybés Europos Sagjungos senbuvés. Kita vertus, Europos
Sajungos socialinés politikos sritis koordinuojama remiantis subsidiarumo prin-
cipu, kuris jpareigoja valstybes nares savarankiSkai spresti sudétingus sociali-
nés politikos klausimus. O tai reiskia, kad Lietuvoje biitina pasinaudoti aiskia
Siuolaikinés socialinés teisinés valstybés doktrina. Atrodyty, kad tam tereikia
pasirinkti sektinos valstybés socialinés saugos modelj ir ji mutatis mutandis
perkelti | nacionaling socialinés saugos sritj. Taciau to padaryti negalima dél
keliy priezasCiy. Visy pirma, dinamiska Vakary valstybiy raida lemia tai, kad
kol kas néra visuotinio sutarimo dél tipisko Siuolaikinés socialinés teisinés vals-
tybés modelio ir nezinia, j kurig valstybe orientuotis. Ir antra, pastebima, kad
XX a. suklestéjusi gerovés valstybé nebéra pajégi patenkinti besikei¢ianciy
Siuolaikinés visuomenés poreikiy, kuriems jtakos turi globalizacija, bet ir ko-
mercializacija, demografinés problemos etc.’

Taigi zinant, kad Vakary valstybiy socialiné raida yra dinamiska, o taip pat
atsizvelgiant j tai, kad Lietuvoje liberali gyvensena dar tik formuojasi, tikslinga
visy pirma teoriniu lygmeniu apibrézti, kokie yra besiformuojancios $iuolaiki-
nés socialinés teisinés valstybés sampratos pagrindai.

Tyrimo objektas — Siuolaikiné socialinés teisinés valstybés samprata, atsi-
skleidzianti per demokratinés liberalios valstybés socialinius prioritetus, jos
funkcionavimo gaires bei principus ir jy jgyvendinimo teisines priemones.

Tyrimo tikslas — atskleisti gerovés valstybés ir globalizacijos bei su ja su-
sijusiy procesy saveikos kontekste besiformuojancios Siuolaikinés socialinés
teisinés valstybés sampratos bruozus.

Tyrimo tikslui pasiekti keliami Sie uZdaviniai:

1. ISanalizuoti valstybés socialinés politikos teisinio reguliavimo svarbiau-
siy krypCiy sasajas su i§ humanizmo principo iSplaukianciais Zmogaus teisiy
doktrinos moraliniais pagrindais.

2. ISnagrinéti istorinius socialiniy problemy sprendimy teisinés institucio-
nalizacijos veiksnius, jy raida ir teorinius pagrindus, isskirti socialinés teisinés
valstybés prioritetus ir funkcionavimo gaires.

3. I$nagrinéti Siuolaikinés socialinés teisinés valstybés socialiniy problemy
sprendimy teisinés institucionalizacijos principy — subsidiarumo, solidarumo ir
socialinio teisingumo — turinj ir reikSme valstybés socialinei politikai, sufor-

* Pierson Ch. Beyond the Welfare State? The New Political Economy of Welfare. Cambridge:
Polity Press, 2006, p. 198.
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muoti §iy principy sistemag bei apZvelgti §ios sistemos taikymo Lietuvoje gali-
mybes.

Tyrimo naujumas ir praktiné reik§mé. Lietuvos bei uzsienio mokslininky
tyrimy apzvalga rodo, kad socialinés politikos ir vieSojo administravimo srityse
socioekonominiy zmogaus teisiy apsaugos praktikos bei socialinés (geroveés)
valstybés raidos rodikliai yra analizuojami pakankamai placiai. Taciau Siuose
tyrimuose valstybés funkcionavimas vertinamas atsizvelgiant tik j jo praktinj
rezultatg (dazniausiai ekonoming gerove) nesigilinant j §j rezultata garantuojan-
Cias teisines priemones. Tuo tarpu teisininky misija — teisétumo aspektu gilintis
1 konkre€iy Zmogaus teisiy apsaugos ir jgyvendinimo salygas, bendry visuome-
niniy iStekliy administravimo teisingumg ir teisétumg.

Disertaciniame darbe remiantis jvairiy socialiniy ir humanitariniy moksly
krypc¢iy atstovy jzvalgomis pateikiama filosofiné socioekonominiy zmogaus
teisiy statuso analizé bei atskleidziami Siuolaikinés socialinés teisinés valstybés
sampratos bruozai. Darbo naujumg lemia tai, kad jame aiskiai suformuluojama
Siuolaikinés socialinés teisinés valstybés principy sistema, kuri naudotina kaip
instrumentas, skirtas jvertinti teisines priemones, turincias jtakos asmens gero-
vei ir uztikrinancias orig jo egzistencija.

Atlikto tyrimo rezultatai gali buti naudojami tiek teisékliros procese, tiek
pedagoginéje ar edukacinéje veikloje.

Tyrimo hipotezé. Sivolaikinés socialinés teisinés valstybés esmé — skatinti
aktyvy zmogaus riipinimasi savo socialiniu saugumu ir visy visuomenés nariy
kooperuotomis pastangomis padéti zmogui tik tiek, kiek jis yra nepajégus sava-
rankiskai patenkinti savo gyvybiskai svarbiy poreikiy.

Ginamieji disertacijos teiginiai:

1. Liberalios valstybés socialinés politikos teisinio reguliavimo turinj
lemia dvilypé Zmogaus prigimtis — jo stiprybé ir pazeidziamumas, i$
kuriy atitinkamai kyla pamatiniai politiniai ir teisiniai reikalavimai:
kiekvieno Zmogaus atsakomyb¢é uz savo likima ir visuomenés nariy
tarpusavio jsipareigojimas padéti vienas kitam, kai tai yra biitina.

2. Siuolaikine socialine teisine valstybe gali biiti vadinama tokia valsty-
bé, kurioje visuomenés institucijy tinklas teikia prioritetg savarankis-
kai asmens veiklai ir, jei biitina, remiantis visuomenés nariy koopera-
cija, garantuoja tokig parama, kuri suteikia realias galimybes jgyti (at-
kurti) bent minimaly savarankiskuma.

3. Siuolaikinés socialinés teisinés valstybés funkcionavimas grindziamas
subsidiarumo, solidarumo ir socialinio teisingumo principy sistema. Si
sistema leidzia jvertinti socioekonominiy zmogaus teisiy igyvendini-
mo procesa.

Tyrimo metodologija. Plati darbo tematika ir jos tarpdiscipliniSkumas rei-

kalauja taikomy darbo metody jvairovés.
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Vieni i$ pagrindiniy darbe taikomy teoriniy metody — filosofinis bei siste-
minés analizés metodai, padedantys atskleisti socioekonominiy Zmogaus teisiy
vieta zmogaus teisiy sistemoje. Remiantis Siais bei sinfezés metodu formuluo-
jama Siuolaikinés socialinés teisinés valstybés idéja bei jai budingy principy
sistema.

Aptariant atskirus Zmogaus teisiy pagrindimo ir Siuolaikinés socialinés tei-
sinés valstybés aspektus taip pat buvo naudojami fenomenologinés analizés,
hermeneutinis bei teleologinis metodai. Fenomenologinés analizés metodo pa-
sirinkima tyrinéjant as ir kitas santykj nulémé kito Zmogaus nepazinumas. Tai-
kant hermeneutinj metoda aiSkinama filosofiniy ir teisiniy teksty prasmé. Tele-
ologinis metodas taikomas siekiant atskleisti Siuolaikinés socialinés teisinés
valstybés ir jai buidingy principy tikslus, o taip pat analizuojant teisés akty pa-
skirtj.

Savokos aiSkinamos pasitelkus lingvistinés analizés metoda. Socialinés
teisinés valstybés raidai apibuidinti naudojamas istorinés analizés metodas. De-
skriptyvinis, lyginamasis ir metaanalizés metodai taikomi analizuojant ir apiba-
dinant pagrindines Siuolaikines teorijas ir lyginant esmines jy idéjas, susijusias
su Siuolaikinés socialinés teisinés valstybés vaidmens jgyvendinant Zmogaus
teises problemomis. Metaanalizés tikslas — apibendrinti anksciau atlikty tyrimy
ir apzvalgy suformuluotas i§vadas ir rekomendacijas. Moksliné literatiira, teisés
aktai, teismy praktika tiriama taikant praktinj dokumenty analizés metoda, o
vertinami remiantis Aritikos metodu. Tiriant mokslo Saltinius, formuluojant
iSvadas ir apibendrinimus taip pat taikomi loginés analizés ir apibendrinimo
metodai.

Siekiant gauti teisingus ir patikimus tyrimo rezultatus, minéti metodai tai-
komi kompleksiskai.

Darbo struktiira. Disertacija sudaro jvadas, trys dalys ir iSvados. Darbo
pabaigoje pateikiami naudotos literatiiros ir autorés moksliniy publikacijy di-
sertacijos tema sarasai.

Darbo struktiira grindziama prielaida, kad Siuolaikiné socialiné teisiné
valstybé akcentuoja zmogaus teisiy primata, todél pirmame darbo skyriuje
Zmogaus teisiy doktrina Zmogaus ir visuomenés santykio kontekste pateikiamas
teorinis zmogaus teisiy pagrindimas, analizuojama, kas lemia Zmogaus teisiy
turinj, kodeél ir kokia apimtimi jos turi biiti uztikrinamos. Analizé remiasi trimis
pagrindiniais teisés filosofijos taikomais teisés pagrindimo budais: Zmogaus
samongés (proto) galias akcentuojanciu teisiniu subjektyvizmu (asmens morali-
nés autonomijos teisine prezumpcija), teisiniu objektyvizmu, kuris teisés turinj
grindzia realiais visuomenéje vykstanciais procesais (teisés faktiSkumo pre-
zumpcija), ir pastaruoju metu ypac placiai taikomu intersubjektyvistiniu teisés
pagrindimo biidu, kurio iStakos yra egzistencializmas (egzistenciné fenomeno-
logija), teisiné hermeneutika bei komunikaciné filosofija.
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Zmogaus teisés iSreiskia humanizmo ideala, todél zmogaus teisiy turinio
tyrimas pradedamas nuo humanizmo principo analizés. Pastebima, kad huma-
nizmas kaip zmogaus vert¢ ir orumg teigiantis principas gali biiti grindziamas
asmens fizinio ir moralinio integralumo idéja. Si idéja paremta dvilype Zmo-
gaus kaip mastancios (moralios) ir kaip kiiniSkos (gamtinés) biitybés prigimti-
mi. Viena vertus, Zmogaus moralé lemia jo savaiminj vertinguma ir leidzia tei-
gti, jog zmogus kaip morali biitybé yra stiprus, t.y. pajégus pasiriipinti savimi
bei kitais, priimti sprendimus ir prisiimti atsakomybe¢ uz juos. Taciau kaip ki-
niska butybé, zmogus yra trapus, anks¢iau ar véliau (liga, senatvé, nedarbas,
kitos situacijos, dél kuriy kyla grésmé zmogaus egzistencijai) jam prireikia kity
asmeny pagalbos. Todél toliau darbe placiau analizuojami tarpasmeniniai Zzmo-
niy rysiai (as ir kitas santykis). Konstatuojama, kad pirminis santykis su kitu
asmeniu yra etinis, grindziamas tam tikromis dorybémis (atsakomybés uz kita
asmenj, artimo meilés, draugiskumo, teisingumo etc), kurios pagrjstai gali biiti
laikomos Zmogaus teisiy etiniu pamatu.

Taciau konstatavimo, kad pirminis as ir kitas santykis yra etinis, nepakanka
teisiniam diskursui plétoti. Todél toliau nagrinéjamos etiniy santykiy juridiza-
vimo galimybés. Tam pasitelkiama kalbiniy procesy analizé. Akcentuojama,
kad kalba ne tik iSreiskia kalbanciojo tapatuma bet ir, kaip mediatorius tarp as
ir kitas, sudaro galimybes tam tikram bendrumui — mes — kurti. Sios kalbos sa-
vybés leidzia teigti, kad kalba yra teisingumo (o tuo paciu ir teisés) kiirimo
jrankis.

Darbe analizuojama J. Habermaso ideali kalbiné situacija parodo, kad
zmonés yra pajégls sutarti, kas yra teisinga, ir jforminti savo susitarima pozity-
viomis teisinémis taisyklémis. Minéta teoriné konstrukcija pirmiausiai pabrézia
jos dalyviy santykiy simetrijg, kuri grindziama zmoniy lygiavertiSkumu, laisve
ir lygiateisiSkumu. Realioje situacijoje visuomenés nariy santykiai taip pat gali
biiti preziumuojami kaip simetriski: jei Zmogus yra sveikas, darbingas, jis gali
savarankiSkai priimti sprendimus, atlikti veiksmus (dalyvauti laisvosios rinkos
santykiuose), kurie leisty jam paciam tenkinti savo poreikius. Taciau kiekvienas
gali atsidurti, o neretai ir atsiduria nepalankioje situacijoje (liga, nedarbas, se-
natvé etc.), kai sunku apsieiti be kity zmoniy pagalbos (gydytojo paslaugy, pi-
niginés paramos etc.). Tokiu atveju, nors teoriné simetrija (teisiné lygybé) islie-
ka, taciau reallis zmoniy santykiai tampa nelygiis (asimetriski). Ar pavyks at-
kurti simetriskus Zmoniy santykius, priklauso nuo stipresniojo asmens etinés
pozicijos silpnesniojo atzvilgiu, t. y., ar jis demonstruoja savo pranasuma, ar,
priesingai, daro bitinas nuolaidas. Taigi teisingumo taisykléms priimti neuz-
tenka tik racionaliy diskurso dalyviy samprotavimy, bet reikia ir tam tikro do-
rybémis grindziamo poziiirio j nepalankioje situacijoje atsidiirusj diskurso da-
lyvij. Socioekonominés zmogaus teisés kaip tik ir yra susijusios su asimetriné-
mis situacijomis. Jos iSreiskia visuomenés nariy solidarumu grindziama valsty-

31



bés ar kity visuomenés institucijy parama ligos, nedarbo, senatvés ir panasiais
atvejais. Si parama yra svarbus asmens fizinio ir moralinio integralumo, jo au-
tonomijos ir orumo garantas.

Prasmingas diskursas dél zmogaus teisiy yra galimas, jei yra sutariama dél
stipresnés ir silpnesnés visuomenés dalies atskyrimo kriterijy. Kitaip tariant,
diskursas dél teisiy priklauso nuo toje visuomenéje susiklos¢iusio gerovés stan-
darto. Todél toliau iSskiriami du gerovés ir zmogaus teisiy santykio aspektai.
Viena vertus, zmogaus teisiy jgyvendinimas reikalauja bent minimalaus gero-
vés lygio. Siuo atveju yra aktualus gerovés standarto klausimas, kurj sprendzia
kiekviena visuomené, atsizvelgdama j gyvybiSkai svarbius savo nariy poreikius
bei specifines savo raidos aplinkybes. Kita vertus, pati gerové yra zmogaus
teisiy objektas. Socioekonominiy teisiy (teisiy j gerove) turéjimas atveria zmo-
gui galimybes jgyvendinti kitas savo teises, susikurti trok§tama gyvenimo ko-
kybés lygj ir tokiu biidu sustiprina jo autonomiskuma.

Gerovés ir zmogaus teisiy rySio analizé leidzia teigti, kad Siuolaikinéje so-
cialingje teisinéje valstybéje pagrindinis démesys turéty biti skiriamas ne konk-
reciy gérybiy suteikimui, bet zmogaus teisiy, atverianéiy galimybes realizuoti
savo gero gyvenimo sampratg, saugai, o visuomengés gerovés lygis turi biiti ver-
tinamas kaip zmogaus realios galimybés naudotis visomis savo teisémis.

Siekiant apibrézti Siuolaikinei socialinei teisinei valstybei biidingus bruo-
zus, antrame darbo skyriuje Socialiné teisiné valstybé kaip zmogaus teisiy ga-
rantas tiriami socialinés teisinés valstybés teoriniai pagrindai. Skyrius prade-
damas nuo istorinés socialinés teisinés valstybés formavimosi analizés, kuri
iSrySkina skirtingus socialiniy konflikty sprendimo teisinés institucionalizacijos
buidus ir pasekmes.

Asmens gerovés ignoravimas buvo ir yra viena i$ priezas¢iy, skatinanciy
neramumus visuomenéje ir jos nestabilumg. Neatsitiktinai bandymai vienaip ar
kitaip spresti socialines problemas buvo aktualiis dar iki miisy eros pradzios.
Taciau ilga laika socialiniy klausimy sprendimas buvo siejamas su labdara,
moraline Seimos ar bendruomenés pareiga pagelbéti neiSgalin¢iam savimi pasi-
ripinti asmeniui, o ne su teisiy igyvendinimu. Iki XIX a. pab. skurdo mazinimo
programoms buvo budingas lokalumas ir stigmatizavimas. Taciau Sias progra-
mas kartu su besiformuojanciomis teisinés valstybés idéjomis neabejotinai ga-
lima laikyti Siuolaikinés socialinés teisinés valstybés iStakomis.

Lyginant su XVIII a. socialiniy problemy sprendimo biidais pastebima, jog
XX a. demokratiniy teisniy valstybiy poziiiris | Zzmogaus gerove ir jg uztikri-
nanc¢ias zmogaus teises radikaliai pasikeité. Visy pirma, socioekonominés zmo-
gaus teisés buvo iSkeltos | auksCiausig — konstitucinj — lygmenj, o $iy teisiy
uztikrinimas tapo valstybés uzduotimi. Antra, atsisakyta neigiamo pozilirio ]
nepasiturintj asmenj, suteikiama galimybé asmeniui paCiam pasiriipinti savo
gerove dalyvaujant socialinés apsaugos sistemose, jsitraukiant j profesiniy sa-
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jungy veikla etc. Teising valstybe papildzius socioekonominiy zmogaus teisiy
apsaugos funkcija buvo sudarytos prielaidos tiek moralinio ir fizinio asmens
integralumo uztikrinimui, tiek valstybés statuso i§ teisinés j socialing teising
poky¢iui.

Darbe taip pat atkreipiamas démesys j Lietuvos kaip socialiai orientuotos
teisinés valstybés raidos ypatumus, kuriuos lémé jos geopolitiné padétis ir san-
tykiai su kaimyninémis Salimis. Pastebima, kad ilgus deSimtmecius kentusi
svetimos $alies okupacijg Lietuva neturi didelés savarankisko socialiniy pro-
blemy sprendimo teisinés institucionalizacijos patirties, taciau tieck 1918 m.
nepriklausomybe paskelbusios, tick 1990 m. nepriklausomybe atkiirusios Lie-
tuvos valstybés pagrindiniuose jstatymuose buvo jtvirtintos socioekonominés
zmogaus teisés, steigiamos pagrindinés Sias teises uztikrinti padedancios insti-
tucijos. Sie faktai atkleidZia socialine valstybés orientacijg ir leidzia teigti, kad
Lietuvai, kaip ir kitoms demokratinéms savo gyventojy gerove besirlipinan-
¢ioms ir visuomenés darnos siekian¢ioms valstybéms, yra aktuali tolimesné
tokio tipo valstybiy raidos perspektyva.

Pripazinus asmens teis¢ | tam tikrg geroves lygj, pasikeité ir pozilris | as-
menj, ir valstybés vaidmuo. Ji tapo ne tik pasyvia visuomenés nariy saugumo
sergétoja, bet ir aktyvia pagalbininke uztikrinant zmogaus teises. D¢l Sios prie-
zasties smarkiai iSsiplété valstybés veiklos sritis, o tai lémé naujy problemy
atsiradimg. Todél toliau darbe analizuojami ekonominiai, teisiniai, politiniai,
filosofiniai ir kiti gerovés valstybés kritikos argumentai. Kita vertus, pastebima,
kad si kritika nepaneigia pacios asmens bei visuomenés gerove besirtipinancios
valstybés reiks§més. Taciau besikeiianti socialiné situacija — suaktyvéjusi glo-
balizacija, besikartojancios ekonominés krizés, Vakary valstybése astréjancios
demografinés problemos ir kiti vidiniai bei iSoriniai socialiniai veiksniai — ska-
tina valstybés teikiamos pagalbos pobtidzio ir apimties poky¢ius ir reikalauja
kalbéti apie naujg valstybés raidos etapa, apimantj laikotarpj nuo XX a. pasku-
tiniy deSimtmeciy iki $iy dieny. Taigi Siuo metu aktualus klausimas yra ne ,,Ar
valstybé privalo riipintis Zmogaus ir visuomenés gerove?*, o ,,Koks socialinés
teisinés valstybés modelis yra pajégus geriausiai garantuoti Zmogaus teises ne-
sukeldamas zalingy socialiniy padariniy?*

Todél toliau darbe, remiantis Siuolaikiniy filosofy, teisininky, politikos te-
orijos tyrinétojy, sociology, ekonomisty idéjomis, konstruojamas Siuolaikinés
socialinés teisinés valstybés modelis. Pradedama nuo socialinés teisinés valsty-
bés apibrézimo analizés. Skiriamos geroveés valstybeés, socialinés valstybés,
socialiai orientuotos valstybés ir socialinés teisinés valstybés savokos, kuriy
analizés pagrindu i$skiriama tam tikra Siuolaikinés socialinés teisinés valstybés
sgvokos struktiira, kurioje zodis socialinis nurodo valstybés orientacija (tiksla),
teisinis — priemones Siam tikslui pasiekti, gerové — galutinj rezultata (zmogaus
teisiy garantavimo realuma, kuris priklauso ne tik nuo teisinés, bet ir nuo eko-
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nominés valstybés situacijos), o savoka Siuolaikinis akcentuoja Siuo metu aktu-
aly kokybinj socialinés teisinés valstybés pokytj, kuris yra susijes ir su teisiniy
priemoniy galutiniam rezultatui pasiekti pervertinimu.

Siekiant atskleisti Siuolaikinj socialinés teisinés valstybés sampratos turinj
toliau darbe analizuojama, kas lemia valstybés socialiniy prioritety formavima
globalios rinkos salygomis ir kaip Sie prioritetai bei Siuolaikingje visuomenéje
vykstantys procesai veikia socialinés teisinés valstybés funkcionavima socioe-
konominiy Zzmogaus teisiy apsaugos srityje.

Tarus, kad modernioje visuomenéje asmens gerové visy pirma priklauso
nuo jo asmeniniy pastangy, taciau taip pat yra susijusi ir su bendru visuomenéje
susiklosciusiu gerovés lygiu (gerovés standartu), keliamas klausimas, kam turi
biiti skiriamas prioritetas socialinéje teisinéje valstybéje: atskiro asmens ar vi-
suomenés (kolektyvo) gerovei palaikyti. Atsakymo j Siuos klausimus ieSkoma
remiantis liberaly ir komunitary idéjomis. Konstatuojama, kad visuomenés ir
jos nario gerové yra susij¢ dalykai. Viena vertus, visuomenés nario atlickamos
funkcijos ne tik suteikia galimybes susikurti pageidaujamg gerove, bet ir iSreis-
kia atsakomybés uz visuomenés egzistavima prisiémima. Todél galima teigti,
kad kolektyvinés gerovés prielaidos seka i§ individualistinés pozicijos. Kita
vertus, kolektyviné gerove tiek, kiek susijusi su asmens galimybiy uzsiimti tam
tikra veikla kiirimu bei pakankamais iStekliais, kurie reikalui esant buty skirti
reikiamos pagalbos asmeniui teikimui, gali biiti laikoma pavieniy asmeny nariy
gerovés indikatoriumi.

Vienas i§ pagrindiniy individualios gerovés uzsitikrinimo biidy — dalyva-
vimas rinkos santykiuose. Todél rinkos laisvés apsauga yra reikSminga valsty-
bés uzduotis. I$skiriami du valstybés intervencijos j rinkos santykius bidai: ne-
gatyvus ir pozityvus. Negatyvus biidas reiskia, kad valstybé privalo suteikti
galimybes rinkos subjektams veikti priklausomai nuo jy laisvo pasirinkimo.
Taciau rinka ne visada yra pajégi garantuoti asmens ir visuomenés gerove, o
kartais net ir komplikuoja jos pasiekima. Tai reikalauja pozityvios valstybés
intervencijos. Kita vertus, negalima teigti, kad valstybé, prieSingai nei rinka,
visada tinkamai reaguos j zmoniy poreikius. Todél Siuolaikinéje teisinéje vals-
tybéje Sie valstybés intervencijos i rinkos santykius btidai papildo vienas kita.
Pirmiausiai sudaromos galimybés asmeniui ar asmeny kolektyvui patiems uz-
tikrinti savo gerove savarankiskai dalyvaujant rinkos santykiuose ir savanoris-
kai teikiant pagalbg vieni kitiems. O, esat tam tikriems rinkos trikumams ir
biitinybei, valstybé yra jpareigojama imtis aktyviy Siuos trikumus Salinanciy
veiksmy.

Siekiant istirti, kas suteikia valstybei galig kistis j rinkos santykius, toliau
darbe analizuojama suvereniteto koncepcija. Primenama, kad Siuolaikinei teisi-
nei valstybei biidinga istoriné dimensija. ISanalizavus tgstinés tautos kaip suve-
reno sampratg pastebima, kad Zmogaus, kaip laisvosios rinkos dalyvio, suvere-
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niy galiy apimtis nustato ir riboja testinés tautos reprezentanty — gyvosios kar-
tos atstovy priimtas pagrindinis Salies jstatymas. Priimdama Konstitucija tauta
nustato ir socialinius valstybés prioritetus: remdamasi zmogaus teisiy primatu
Ipareigoja valstybe kontroliuoti laisvosios rinkos veiklg bendrai naudai bei uz-
tikrinti istorinés tautos testinumg garantuojantj dabartinés visuomenés stabilu-
ma.

Tautos kaip suvereno koncepcija leidzia teigti, kad garantuodama zmogaus
teises valstybé (jos valdzios institucijos) negali veikti vienaSaliskai. Valstybés
veiklai jtaka daro jos santykis su asmeniu bei visuomene. Todé¢l toliau darbe
nagriné¢jamos asmens, visuomenés ir valstybés santykio interpretacijos ir jy
poveikis socioekonominiy zmogaus teisiy saugai.

Isskiriami du asmens ir valstybés santykio modeliai. Pirmasis (instrumen-
tinis) modelis akcentuoja asmens teises ir atspindi laisvosios rinkos santykius,
grindziamus savanaudiSkais asmeny motyvais (Siuo atveju galima kalbéti apie
trumpalaike naryste, apiblidinancia buvimo visuomenéje situacija), antrasis —
tam tikromis tradicijomis ir dorybémis grindziama nuolatinj jsipareigojima tam
tikrai valstybei (t.y. pilietybe, kuri apibiidina buvimo valstybéje situacija). Abu
Sie modeliai yra derinami. Pilietis vykdo pareigas valstybei kaip politinei ben-
druomenei, taciau tuo paciu jam néra (neturi biiti) draudziama siekti asmeninés
naudos ir laisvai sudaryti sutartis (pavyzdziui, darbo sutartj), kurios biity jsipa-
reigojimy atskiriems asmenims pagrindas. Dél Sios priezasties ne visos asmens
socioekonomingés teisés privalo buti kildinamos tik i§ pilietybés statuso. Atsi-
zvelgiant ] tai, kad valstybés vaidmuo jgyvendinant Sias teises yra dvejopas,
galima teigti, kad negatyvus socioekonominiy teisiy garantavimas, toks kaip
netrukdymas asmeniui paciam pasirinkti darba, susideréti dél atlyginimo, etc.
neturéty biti susijes i§imtinai su piliecio statusu. Taciau aktyvi (pozityvi) socia-
linés teisinés valstybés pagalba jgyvendinant socioekonomines Zmogaus teises
turi biiti orientuota visy pirma j jai jsipareigojusiy ir ja kurian¢iy asmeny, t.y. i}
jos pilieciy poreikius.

Skiriant kelias Zmogaus identifikavimosi formas: buvima visuomengje ir
atsakomybe tik uz savo interesus bei buvima valstybéje kaip politinéje ben-
druomenéje, o tuo paciu atsakomybe uz visus bendrapiliecius, toliau analizuo-
jama, koks valstybés ir visuomenés santykis biidingas Siuolaikinei socialinei
teisinei valstybei. Siuo atveju taip pat isskiriami du valstybés ir visuomenés
santykio modeliai: beveidé arba patarnaujanti (instrumentinés) valstybé, kurios
pagrindiné paskirtis — asmeny ar atskiry jy grupiy poreikiy tenkinimas, ir globé-
Jiska valstybé kaip autonomiska institucija, savarankiskai nustatanti tam tikras
socialines programas. Atkreipiamas démesys, kad Siuolaikinés socialinés vals-
tybés negalima tapatinti su pastaruoju valstybés ir visuomenés santykio mode-
liu, kadangi ji savo tiksly gali siekti ne bet kokiais biidais, o tik tais, kurie nepa-
zeisty jstatyme jtvirtinty zmogaus teisiy ir laisviy. Todél konstatuojama, kad
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Siuolaikinei socialinei teisinei valstybei néra biidingi krastutinumai: visiskas
valstybés neutralumas ar, prieSingai, dominuojanti galia. Galima teigti, kad
Siuolaikinés socialinés teisinés valstybés misija — ne tik patarnauti (instrumenti-
né) garantuojant teisés virSenybe, bet ir, remiantis teise, imtis aktyviy veiksmuy,
uztikrinanciy ilgalaike socialing pazanga: solidarizuoti visuomeng, organizuoti
jos nariy talkinimg vieni kitiems.

Asmens, visuomenés ir valstybés santykio analizé atskleidzia, kad socioe-
konominiy zmogaus teisiy garantavimas priklauso ne tik nuo valstybés, bet ir
nuo visuomengés bei asmens iniciatyvos. Todél galima kalbéti ne tik apie pozi-
tyvius, bet ir apie negatyvius Siy teisiy apsaugos aspektus: paramos suteikimg
tiems, kurie negali uzsitikrinti sau pragyvenimo, ir netrukdyma tiems, kurie gali
pasiriipinti savimi patys.

Siuolaikinés visuomenés stratifikacijos analiz¢ leidZia nubrézti dar konkre-
tesnes Siuolaikinés socialinés teisinés valstybés funkcionavimo gaires. Visy
pirma, tiek harmoningam visuomenés nariy sambiiviui, tiek stabiliam valstybés
kaip tam tikros institucionalizuotos visuomeninés sistemos veikimui svarbu,
kad kiekvienas visuomenés narys biity pajégus vykdyti savo funkcijas, t.y. uzsi-
imti tam tikra veikla ir jgyti tam tikra statusg bei galia, kurie garantuoty jo pa-
detj socialinés stratifikacijos sistemoje. Todeél valstybés kaip visuomenés nariy
interesy reiskéjos ir pamating visuomeneés struktiirg sudaranciy institucijy kiiré-
jos funkcija — teisingumo principu grindziamos vieSosios autonomijos uztikri-
nimas, kuris garantuoty privacia kiekvieno visuomenés nario autonomijg. Ant-
ra, socialinés stratifikacijos daliy (visuomenés nariy) integraluma bei visos vi-
suomenés stabilumag lemia, J. Rawlso ZodZiais tariant, teisinga pamatiné struk-
tira. Teisingumas kaip neSaliSkumas draudzia nepagrista diskriminacijg ir uz-
tikrina pana$ig visuomenés nariy padétj socialinés stratifikacijos sistemoje arba,
kitaip tariant, lemia viduriniojo visuomenés sluoksnio, kuris ir gali biiti laiko-
mas stabilios Siuolaikinés socialinés teisinés valstybés garantu, susiformavima.
Todél socialinés teisinés valstybés uzduotis — konstruojant pamating visuome-
nés struktlirg nustatyti tokj visuomenés istekliy surinkimo ir paskirstymo vi-
suomenés nariams buda, kuris biity orientuotas j viduriniojo sluoksnio apimties
plétima. Trecia, pagrindinis socialinés teisinés valstybés tikslas — sudaryti saly-
gas asmeniui uztikrinti orig savo egzistencija, t.y. skatinti asmens geb¢jima
tinkamai vykdyti savo pareigas ir jgyvendinti savo teises, tokiu biidu pateisinti
kity visuomenés nariy likescius, o jei to padaryti dél objektyviy priezasCiy néra
jmanoma, uztikrinti pagalbos neiSgalinCiam asmeniui teikimg. Visuomenés
struktiiros analizé leidzia teigti, kad papildoma pagalba asmeniui gali buti tei-
kiama atsizvelgiant | jo padétj stratifikacinéje sistemoje. Kitaip tariant, pagal-
bos dydis turéty biti atvirkséiai proporcingas visuomenés nario padéties socia-
linés stratifikacijos sistemoje lygiui.
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Valstybés aktyvumo laipsnis jgyvendinant socioekonomines zmogaus tei-
ses bei palaikant stabilig visuomening santvarkg priklauso ir nuo politinés si-
stemos pobtidzio bei tiksly, kurie taip pat lemia valstybés teisinés sistemos spe-
cifika. Savo ruoztu politiné sistema ir jos tikslai priklauso nuo politinés ideolo-
gijos. Todél darbe toliau analizuojamos pastaruosius du Simtmecius vyravusiy
politiniy ideologijy — konservatizmo, liberalizmo bei socializmo — idéjos ir jy
jtaka valstybés socialinés politikos modeliams.

Apibendrinant skyriy teigiama, kad Siuolaikinés socialinés teisinés valsty-
bés kaitos tendencijos reikalauja aktyvaus asmens vaidmens. Todél Siuolaikiné
socialiné teisiné valstybé visy pirma turi sudaryti galimybes asmeniui veikti
savarankiSkai. D¢l §ios priezasties Siuolaikine socialine teisine valstybe vadi-
nama ne tokia valstybé, kuri stengiasi patenkinti visus asmens poreikius, o to-
kia, kuri skatina asmens aktyvuma, taCiau tuo pat metu garantuoja gerai organi-
zuotos, visuomengés nariy lukescius atitinkancios pagalbos tiems, kurie dél ob-
jektyviy prieZasCiy negali ar nepakankamai gali savimi pasiriipinti, mechaniz-
mo kiirimg.

Nors Siuolaikiniy demokratiniy Vakary valstybiy vykdoma socialiné poli-
tika liberaléja, siauréja jy funkcijos socialinés saugos srityje, poreikis uztikrinti
tiek socioekonomines, tiek ir kitas zmogaus teises iSlieka. Todél kyla klausi-
mas, kaip Siuolaikinémis saglygomis garantuoti zmogaus teisiy ir laisviy apsauga
bei visuomenés nariy konstruktyvy bendradarbiavima siekiant individualiy ir
kolektyviniy tiksly patenkinimo.

I §j klausimg siekiama atsakyti trecioje darbo dalyje Subsidiarumas, soli-
darumas ir socialinis teisingumas kaip Siuolaikinés socialinés teisinés valstybés
principai. Cia kaip $iuolaikinés socialinés teisinés valstybés vertinimo kriterijus
konstruojama principy sistema, kurios pagrinda sudaro subsidiarumo, solida-
rumo ir socialinio teisingumo principai.

Atsizvelgiant | zmogaus egzistencijos dvilypumg, asmens autonomija, jo
vaidmen] bei statusg socialinés stratifikacijos sistemoje, $i Siuolaikinei socialinei
teisinei valstybei reikSmingy principy sistema pradedama nuo subsidiarumo
principo. Sio principo filosofinés — teologinés kilmés analizé atskleidzia, kad
subsidiarumo samprata glaudziai susijusi su asmens kaip visuomenés iStaky ir
tikslo idéja bei paremta hierarchinés visuomeninés tvarkos idealu. Siam princi-
pui biidingos dvi kryptys. Pirmaja kryptj lemia asmens stiprybé, gebéjimas pri-
imti sprendimus ir veikti savarankiskai. Tuo pat metu akcentuojama, kad asmuo
gyvena tam tikrame socialiniame kontekste. Tai nubrézia asmens autonomijos
ribas, kadangi minétas kontekstas ne tik suteikia jam tam tikrg tapatuma bet ir
jpareigoja ji prisiimti atsakomybe tiek uz savo, tiek uz artimo zmogaus gerove,
uz aplinka, kurioje gyvena ir save realizuoja.

Taciau zmogaus egzistencijos trapumas suponuoja ir kita subsidiarumo
principo kryptj — pagalba asmeniui ar Seimai, kurie negali veikti savarankiskai
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arba kuriy savarankiska veikla nepakankamai uztikrina jy egzistencinius porei-
kius. Siuo atveju tampa aktuali aktyvi valstybés institucijy veikla. Si pagalba,
kaip ir visa valstybés veikla apskritai, neturi menkinti asmens ar asmeny kolek-
tyvo, kuriems teikiama §i pagalba, iniciatyvos ir perimti i§ jy tai, kg jie patys
gali ir privalo atlikti.

XX a. pabaigoje subsidiarumas tapo vienu i§ pagrindiniy Europos Sajun-
gos principy, pagal kurj atskiriamos valstybiy nariy ir Europos Sajungos atsa-
komybés sritys. Europos Sajungos socialinés politikos jgyvendinimas taip pat
yra paremtas subsidiarumo principu ir i§ esmés priskiriamas valstybiy nariy
kompetencijai. Taciau Europos Sajunga yra suinteresuota aukstu valstybiy so-
cialinés saugos lygiu, todél ne tik koordinuoja valstybiy nariy veikla taikydama
atviro koordinavimo metoda, bet ir skiria tiksling jvairiy fondy paramg jsiparei-
gojimus vykdancioms valstybéms naréms.

Remiantis filosofinio-teologinio bei Europos Sajungos konteksty analize
darbe iSskiriami du subsidiarumo principo jgyvendinimo lygmenys: a) katali-
kiskaja filosofine tradicija grindziamas nacionalinis lygmuo, kuriame subsidia-
rumo pagrindas bei valdzios $altinis yra asmuo; b) Europos Sajungos lygmuo,
kuriame Zemiausias socialinis vienetas yra valstybé. Konstatuojama, kad Siuo-
laikinéje visuomengje Sie subsidiarumo principo lygmenys persipina ir papildo
vienas kita: katalikiSkoji koncepcija atkreipia démesj | Zemiausig ir pagrindinj
subsidiarumo principo taikymo lygmenj — asmenj. Tuo tarpu tarptautiniai, Eu-
ropos Sajungos ir nacionaliniai dokumentai yra reikSmingi formalizuojant su-
bsidiarumo principo taikyma.

Subsidiarumo principas néra pakankamas aukStesniy visuomenés vienety
(tokiy kaip valstybé) intervencijos | zemesniy visuomenés vienety (asmens, Sei-
mos ir pan.) lygiui ir apimc¢iai nustatyti, todél Sio principo jgyvendinimui pasi-
telkiamas dar vienas — proporcingumo principas. Todél toliau darbe pateikiama
lingvistiné proporcingumo savokos analizé ir, remiantis teisés aktais bei specia-
ligja literatlira, iSskiriami proporcingumo principo kriterijai. Akcentuojama,
kad, siekiant jvertinti paramos priemoniy proporcinguma, svarbu nustatyti pa-
ramos tiksla bei subjektus, kuriems §ios paramos priemonés turi biti taikomos.
Taip pat atkreipiamas démesys, kad subsidiarumo principas kartu su proporcin-
gumo principu gali buti laikomi asmens ir valstybés (kaip Zemiausiy socialiniy
vienety tam tikruose lygmenyse) autonomijos teisinés apsaugos instrumentais.

Subsidiarumo ir proporcingumo principy analizé leidZia teigti, kad inter-
vencija | asmens privacia sritj (parama) reikalauja ne tik asmens pritarimo $iai
intervencijai, bet ir konsensinio kolektyvo sprendimo dél jos atlikimo pobtidzio
bei apimties. Sis sprendimas dél pagalbos asmeniui teikimo i3reiskia kolektyvo
solidarumg. Todél toliau darbe placiau nagrinéjamas solidarumo principas ir jo
vaidmuo Siuolaikinéje socialinéje teisinéje valstybéje.
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Darbe isskiriami du solidarumo sampratos aspektai. Vienas i$ jy susijes su
liberalios individualistinés visuomenés nariy solidarumu, kuris skatinamas sie-
kio patenkinti asmeninius poreikius. Kito pozitirio Salininkai solidaruma tapati-
na ne su racionaliu i§skai¢iavimu, bet su Zmoniy tarpusavio susietumo jausmu,
bendruomenés, kurioje asmuo gyvena, puosel¢jamomis vertybémis. Siuo pa-
grindu iSskiriamas individualus liberalus rinkos solidarumas ir socialinis komu-
nitarinis karty solidarumas.

Stabilios visuomenés ir ilgalaikés socialinés pazangos siekis reikalauja to-
kio solidarumo, kuris biity grindziamas ne tik asmeniniais tikslais, bet ir visai
tautai bendrais siekiais bei vertybémis. Tai lemia biitinybe iSanalizuoti dvi soli-
darumo iSraiSkos formas — mikrosocialing ir makrosocialine sutartis. Mikroso-
cialiné karty sutartis yra paremta asmens autonomijos ir gebéjimo prisiimti at-
sakomybe uZ savo ir savo artimyjy gerove idéja. Si sutartis aptinkama tiek rin-
kos santykiuose, tiek Seimoje, todél galima teigti, kad ji iSreiskia tiek liberalyjj
rinkos, tiek karty (Siuo atveju vienos Seimos karty) solidarumg. Taciau vienas
asmuo ar Seima dél tam tikry priezasCiy ne visada pajégiis pasirlipinti savimi.
Tokiu atveju galima kalbéti apie makrosocialing karty sutartj, kuri nuo mikro-
socialinés karty sutarties skiriasi ne tik solidarumo subjekty apimtimi, bet ir
istorinés dimensijos sklaida: makrosocialinés sutarties atveju solidarumas pe-
rzengia ne tik Seimos, bet ir apskritai gyvosios kartos ribas. Jis yra paremtas
ankstesniy karty vertybinémis nuostatomis bei materialiniais indéliais ir yra ori-
entuotas ne tik | gyvosios kartos gerove, bet ir | jos testinuma, t.y. biisimas kar-
tas.

Makrosocialinés ir mikrosocialinés sutarc¢iy kontekste taip pat analizuoja-
ma teisés kaip visuomenés narius integruojanc¢io mechanizmo poveikis individy
solidarumo mastui $iuolaikinéje socialinéje teisingje valstybéje. Pastebima, kad
viena vertus, teisés aktuose gali biiti sankcionuotos solidarumo principu pagrjs-
tos teisés ir jpareigojimai. Kita vertus, jstatymy leidéjas gali skatinti asmeny
solidarumg samoningai nesikiSdamas j tam tikras socialines sritis ir taip paska-
tindamas Zmones solidarizuotis siekiant patenkinti savo poreikius.

Atsizvelgiant | solidarumo jausmo istoriSkuma bei dinamiSkuma toliau
darbe nagriné¢jamos solidarumo kaitos ir jos galimo poveikio tolesnei $iuolaiki-
nés socialinés teisinés valstybés raidai tendencijas: individualizacijos, diversifi-
kacijos, globalizacijos ir segmentacijos jtakg solidarumo S$iuolaikingje visuo-
menéje krizei. Atkreipiamas démesys, kad Zmoniy solidarumo jausmo silpné-
jimas turi neigiamos jtakos visos valstybés socialinei raidai, todél Siuolaikinei
socialinei teisinei valstybei kyla uzduotis jvairiomis priemonémis (tarp jy ir
teisinémis) ne tik sudaryti galimybes savarankiskai asmens veiklai, bet ir skatinti
kolektyviniy tiksly kélima, puoseléti bendruomeniskuma.

Subsidiarumo principas formuluoja bendro pobtdzio reikalavima plésti
asmens autonomijos ribas tol, kol asmuo realiai ir potencialiai yra pajégus atsa-
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kyti uz savo likima. Tuo tarpu solidarumo principas nustato priesingos krypties
bendro pobtidzio reikalavimus — formuoti kuo stipresnius visuomenés nariy
ry$ius ir jy kolektyvine atsakomybe. Koks galéty buti $iy prieSingy krypéiy
santykis? Kur ta riba, kai asmuo pagrijstai gali reikalauti ar jgyja pareiga atsaky-
ti ne tik uz save, bet ir uz artimg ar visg bendruomeng?

Siekiant atsakyti i Siuos klausimus, toliau darbe, remiantis liberaligja ir
komunitarine filosofinémis pozicijomis, konstruojama Siuolaikinei socialinei
teisinei valstybei budingy socialinio teisingumo principy sistema. Joje teisin-
gumo principai iSdéstomi leksikografiskai. Tai reiskia, kad tam tikras principas
gali bati taikomas tik tuomet, jei prie§ ji buves principas yra pritaikytas visa
apimtimi ir tolimesnis jo taikymas yra netinkamas ar nepakankamas savaran-
kiskai asmens veiklai tam tikroje situacijoje uztikrinti.

Remiantis Zzmogaus teisiy primatu bei teisés virSenybés idéja, socialinio
teisingumo principy sistema pradedama nuo pirmojo J. Rawlso teorijoje sufor-
muluoto principo, akcentuojancio vienody ir lygiaveréiy pamatiniy teisiy bei
laisviy visiems asmenims suteikima. Sis principas atitinka teisinés lygybés, t.y.
visy asmeny lygiateisiSkumo id¢ja. Taciau teisiné lygybé nereiskia socialinés ir
ekonominés lygybés. Pastaroji priklauso tiek nuo asmens, tiek ir nuo valstybés
aktyvumo. Todél toliau, atsizvelgiant i auksSciau iSdéstyta asmens egzistencijos
dvilypumo, Siuolaikinés socialinés teisinés valstybés funkcionavimo gaires, o
taip pat subsidiarumo ir solidarumo principy specifika, iSskiriami ir kiti sociali-
nio teisingumo principai, kuriy taikymas leisty teigti, jog realioje visuomenéje
susiklosciusi socialiné ir ekonominé nelygybé yra teisinga. Taigi socialinio
teisingumo principy sistema pleiama formuluojant libertarinio socialinio tei-
singumo principa, kuris akcentuoja savarankiskos asmens veiklos galimybes®.
Po $io principo pateikiamas J. Rawlso teorija paremtas principas, teigiantis, kad
padétys ir pareigybés nesaliSkos galimybiy lygybés salygomis turi biti priei-
namos visiems®. Sj principg papildo R. Dworkino idéjomis grindziamas, as-
mens motyvuota savarankisko gyvenimo biido pasirinkima akcentuojantis prin-
cipas. O socialing ir ekonoming¢ nelygybe pateisinanciy principy sistema uzbai-
gia J. Rawlso skirtumo principas reikalaujantis, kad socialiné ir ekonominé ne-
lygybé biity naudinga nepalankiausioje padétyje esantiems asmenims’. Auks-
¢iau i$vardinti principai yra orientuoti i individualios gerovés uztikrinimg. Ta-
Ciau, kaip minéta, individuali gerové priklauso ir nuo kolektyvinés gerovés ly-
gio. Todél socialinio teisingumo principy sistema uzbaigiama komunitarinémis
idé¢jomis grindziamu principu, akcentuojanciu galimybe demokratiniais ir teisé-

* Arlauskas, S. Turiningieji teisés pagrindai. Pagrindiniy subjektiniy teisiy teorijos metme-
nys. Vilnius: Mykolo Romerio universiteto Leidybos centras, 2005, p. 248

* Rawls, J. Politinis liberalizmas. Vilnius: Eugrimas, 2002, p. 61.

8 Ibid., p. 62.
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tais biidais keisti visuomenés nariy socialing padétj, atsizvelgiant j visuomenéje
i8kilusius poreikius.

I$vardinti socialinio teisingumo principai nustato tam tikras padétis, kurias
asmuo gali uzimti. Taciau licka neaiSku, kuo remiantis asmuo gali pasinaudoti
tam tikru principu. Todél toliau darbe pateikiami pagrindiniai §iuos principus
konkretizuojantys lygybés, poreikio, nuopelno ir kiti paskirstymo kriterijai,
apibréziamos jy taikymo sritys.

ISanalizavus kiekvieno i§ minéty principy turinj bei raiskos socialinéje tei-
sinéje valstybéje galimybes, paskutiniame darbo poskyryje formuojama subsi-
diarumo, solidarumo ir socialinio teisingumo principy sistema, kuri toliau nau-
dojama kaip instrumentas analizuojant ir Siuolaikinés socialinés teisiné valsty-
bés pozilriu vertinant teisines socioekonominiy zmogaus teisiy uztikrinimo
priemones Lietuvoje.

ISVADOS

1. Siuolaikinés socialinés teisinés valstybés sampratai turi jtakos Zmogaus
teisiy doktrina, kurios esmé — uztikrinti humaniska teisinio reguliavimo pobudj:

a) humaniSkumas kaip visuomenés moraliniy siekiy visuma lemia valsty-
bés socialinés politikos orientacija keliomis kryptimis: visy pirma, pripazinti,
jog zmogus kaip moraliai autonomiska biitybé, yra savarankiSkas, t.y. pajégus
pasirfipinti savimi bei kitais (Siuo atveju ypac aktuali zmogaus ekonominiy tei-
siy sauga) ir, antra, pripazinti, kad Zzmogus kaip kiiniska biitybé yra trapus, pa-
zeidziamas ir jo egzistencijai i§saugoti biitina iSoriné pagalba (Siuo atveju tam-
pa aktualios | pirminiy egzistenciniy zmogaus poreikiy tenkinima orientuotos
socioekonomings teisés);

b) humaniskas teisinio reguliavimo pobidis Siuolaikinéje socialingje teisi-
néje valstybéje yra grindZziamas asmens moralinio integralumo (atsakomybés uz
savo likima) ir fizinio saugumo (kolektyvinés atsakomybés uz zmogaus egzis-
tencijg) vienove.

2. Geroveés kaip zmogaus teisiy visumos apsaugos orientyro analizé at-
skleidé du gerovés ir zmogaus teisiy santykio aspektus:

a) visuomeninis — materialinis aspektas: subjektiniy zmogaus teisiy igy-
vendinimas reikalauja bent minimalaus socialinés gerovés lygio (gerovés stan-
darto), kurj nustato kiekviena visuomené, atsizvelgdama j specifines savo rai-
dos aplinkybes bei savo nariy gyvybiskai svarbius poreikius. Sis standartas uz-
tikrina visuomeniniy santykiy reguliavimo humaniskuma: sudaro salygas as-
meniui pasinaudoti turimais gebéjimais — vykdyti tam tikras pareigas ir jy pa-
grindu jgyti tam tikras subjektines teises, — o jei to padaryti nejmanoma, tikétis,
jog sulauks kooperuotos visuomenés nariy (valstybés) pagalbos;
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b) asmeninis — gyvenimo kokybés aspektas: gerovés (socioekonominés)
teisés leidzia zmogui susikurti trokStamg gyvenimo kokybés lygj (realizuoti
savo gero gyvenimo sampratg) ir yra reik§mingas zmogaus autonomijos bei
orios egzistencijos garantas. Todél Siuolaikinéje socialinéje teisinéje valstybéje
subalansuotas konstitucinis socioekonominiy Zmogaus teisiy jtvirtinimas bei jy
saugos uztikrinimas yra fundamentiné politiné nuostata ir teisés principas.

3. Socialiniy problemy sprendimo teisinés institucionalizacijos istorinio
proceso analizé atskleidé butinybe ne tik pripazinti socioekonominiy Zmogaus
teisiy svarbg jtvirtinant jas auksCiausios galios teisés aktuose ir steigiant Sias
teises padedancias uztikrinti institucijas, bet ir apibrézti valstybés kompetenci-
jos igyvendinant Sias teises ribas. Viena i§ didziausiy XX a. politiniy klaidy —
asmens gerovés susiejimas su gerovés valstybe. Asmens gerovés priklausomy-
bé iSimtinai nuo valstybés slopina asmens aktyvuma ir siaurina jo autonomijos
ribas, tuo sukeldama grésme socialiniam stabilumui ir demokratinei valstybés
santvarkai.

Kitaip nei gerovés valstybés savoka, orientuojanti j valstybés funkciona-
vimo rezultata, socialinés teisinés valstybés savoka iSreiskia valstybés sociali-
nius tikslus (socialing orientacija) ir akcentuoja, jog Siy tiksly bus siekiama
teisinémis priemonémis, atsizvelgiant j teisingumo reikalavimus. Siuolaikinés
socialinés teisinés valstybés sampratos formavimasis sietinas su XX a. paskuti-
niaisiais deSimtmeciais ir §io amziaus pradzia, t. y. su tuo istoriniu periodu, kai
sparciai pradéjo formuotis globaliné rinka, kuri riboja valstybés politines ir fi-
nansines galias bei keiCia socioekonominiy zmogaus teisiy uztikrinimo pobidj.

4. Siuolaikinés socialinés teisinés valstybés socialinés politikos bei jos tei-
sinio reguliavimo strateginiai uzdaviniai iSplaukia i§ Zmogaus teisiy primato
valstybés teisinio reguliavimo sistemoje ir socialinio stabilumo siekio.

Siuolaikinés socialinés teisinés valstybés teoriniy pagrindy analizé atsklei-
dzia Sias valstybés funkcionavimo gaires:

a) teisingos pamatinés struktiiros, kuri garantuoty vie$a asmens autonomija
— galimybe uzimti tokia socialing padeétj, kuri atitikty asmens motyvacija, gebé-
jimus ir atlieckama vaidmenj, — kiirimas;

b) pamatinés visuomenés struktiiros orientavimas j viduriniojo visuomenés
sluoksnio apimties didinima;

¢) privacios autonomijos — galimybés asmeniui jgyvendinti savo tikslus —
uztikrinimas pripazjstant ir garantuojant zmogaus teises. UZztikrindama Zzmo-
gaus teisiy sauga, valstybé:

- remia asmeny pastangas ir iniciatyvas prisiimti atsakomybe¢ uz savo ge-
Tove;

- teikia biiting paramg asmens fizinio integralumo (sveikatos) uztikrinimui;

- sudaro salygas valstybés ir pilieciy pastangomis kurti socialinés paramos
fondus;
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d) visuomenés nariy ir socialiniy institucijy telkimas j pagalba (solidariza-
vimas), jei zmogus dél objektyviy priezasCiy néra pajégus savarankiskai paten-
kinti savo interesy.

5. Siuolaikinés socialinés teisinés valstybés socialiniy problemy sprendi-
my teisinés institucionalizacijos principy — subsidiarumo, solidarumo ir sociali-
nio teisingumo — sistemos taikymas garantuoja humaniska socialinés politikos
pobiidj. Si sistema formuojasi kaip valstybés reakcija j globalizacijos, individu-
alizacijos ir komercializacijos suaugima, kuris i§ esmés riboja valstybés politi-
nes ir finansines galimybes uztikrinti socioekonominiy zmogaus teisiy jgyven-
dinima. Todél Siuolaikinei socialinei teisinei valstybei ypa¢ svarbus subsidia-
rumo principas, akcentuojantis zmogaus atsakomybe¢ uz savo gerove. Taciau
dél zmogaus kaip biologinés biitybés pazeidziamumo fakto, valstybé taip pat
i§saugo pareiga suteikti zmogui biiting minimalig socialing apsauga. Sios parei-
gos vykdymas grindZiamas visuomenés nariy solidarumu formuojant valstybés
iSteklius.

5.1. Subsidiarumas paremtas asmens moralinio integralumo idéja. Sio
principo jgyvendinimas reikalauja sprendimy priémimo decentralizacijos bei
kompetencijos paskirstymo tarp skirtingy socialiniy vienety, teikiant pirmenybe
zemesniems socialiniams vienetams. Todél subsidiarumo principas laikytinas
§iy vienety autonomijos apsaugos garantu. Subsidiarumas parodo, kad valsty-
bés ir kity socialiniy institucijy teisés kyla ne i§ jy paciy, bet i§ pilietinés vi-
suomenés, j3 sudaranciy grupiy ir paties zmogaus.

5.2. Solidarumas grindziamas asmens fizinio saugumo poreikiu ir reikalau-
ja atskiry socialiniy vienety vienovés bei kolektyvinés visuomenés (bendruo-
menés) atsakomybés uz savo narius. Priklausomai nuo solidarizavimosi motyvy
galima i$skirti instrumentinj (rinkos) ir socialinj (karty) solidaruma. Abu Sie
solidarumo tipai yra suderinami asocijuotoje bendruomengje, kurioje asmuo yra
laisvas savarankiskai ar kartu su kitais asmenimis spresti ir kurti savo gerove,
taCiau privalo atsizvelgti i kitus bendruomenés narius: gerbti jy teises, priimtus
sprendimus, reikalui esant teikti pagalba.

Siuolaikinéje visuomenéje dominuojanéios individualizacijos, diversifika-
cijos, globalizacijos, segmentacijos tendencijos siaurina karty solidarumo ribas.
Nors formaliai juo yra grindziamos daugelio pasaulio valstybiy socialinés ap-
saugos sistemos, taciau tokio solidarumo palaikymas tik centralizuotomis prie-
monémis jau savaime rodo jo instrumentiSkuma. Siekiant, kad visuomenés so-
lidarumo tikslas nesumenkinty asmeniniy preferencijy realizavimo galimybiy, o
pastarosios neuzgozty kolektyviniy tiksly, solidarumo principg biitina derinti su
subsidiarumo ir teisingumo principais. Tikétina, kad Zmogus, kuris mano, jog
su juo elgiamasi teisingai, t.y. visuomenéje jsigaléje teisingumo standartai ati-
tinka jo moralines preferencijas ir isreiSkia jo autonoming bitj, bus lojalus vi-
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suomenei, kurioje jam gera gyventi bei nepuoselés priesisky jausmy teisingai su
juo besielgiantiems visuomenés nariams.

5.3. Jei subsidiarumo principas formuluoja bendro pobiidzio reikalavimag
plésti asmens autonomijos ribas tol, kol asmuo realiai ir potencialiai yra pajé-
gus atsakyti uz savo likimg, o solidarumo principas nustato priesingos krypties
bendro pobtdzio reikalavimus — formuoti kuo stipresnius visuomenés nariy
rysius ir jy kolektyving atsakomybe, tai Siy priesingy krypciy santykj subalan-
suoja socialinio teisingumo principas, nurodydamas salygas, kuriomis asmuo
gali pagristai reikalauti ar jgyja pareiga atsakyti ne tik uz save, bet ir uz kitus.

Remiantis liberalizmo ir komunitarizmo filosofinémis idé¢jomis formuluo-
tina socialinio teisingumo principy sistema, kurios turinj sudaro $ie principai:

A. Kiekvienam asmeniui turi biti suteikta vienoda pamatiniy teisiy bei
laisviy schema, kuri deréty su kity asmeny teisémis bei laisvémis ir kurioje ly-
gioms politinéms laisvéms biity garantuojama jy lygi verteé.

B. Socialiné ir ekonominé nelygybé priimtina, jei:

B.1. Ji sudaro prielaidas kiekvienam, turin¢iam gebéjimy profesionaliai
veikti, gyventi i§ teiséty darbo rezultaty, jvertinty rinkos salygomis.

B.2. Padétys ir pareigybés neSaliskos galimybiy lygybés salygomis yra
prieinamos visiems.

B.3. Pirminés lygybés situacijoje (situacijoje, kai visuomené skirsto ben-
drus isteklius) visuomenés narys turi teis¢ i tokia iStekliy dalj, kuri atitinka jo
motyvuotg ir pagrista savarankiSko gyvenimo btido pasirinkimg.

B.4. Ji yra naudinga nepalankiausioje padétyje esantiems visuomenés na-
riams.

C. Skirstant visuomenés isteklius gali biiti keiCiama visuomenés nariy so-
cialiné padétis taip, kaip to reikalauja demokratiniais ir teisétais buidais priimti
kolektyviniai sprendimai, atsizvelgiant j visuomenéje iskilusius poreikius.

Teisingumo principy sistemos iSdéstymas atitinka subsidiarumo principo
esmg, t.y. pirmieji socialinio teisingumo principai (A, B.1, B.2) reikalauja, kad
kiekvienas asmuo pirmiausiai turéty lygias galimybes veikti savarankiskai:
vykdyti pareigas, jgyti teises, prisiimti atsakomybe. Tuo tarpu kiti principai
orientuoti j tuos atvejus, kai asmeniui reikalinga parama. Si parama turi bati
teikiama remiantis solidarumo principu:

a) suteikti asmeniui galimybe¢ paciam dalyvauti formuojant socialinés pa-
ramos fondus;

b) nepazeidziant kity visuomenés nariy teisiy ir teiséty interesy teikti as-
menims pagalbg i$ valstybiniy fondy, formuojamy pagal tiksling paskirtj.

6. Apie Lietuvos valstybés socialinés politikos atitikimg principinius Siuo-
laikinés socialinés teisinés valstybés pagrindus liudija: a) faktinis verslo teisinio
reguliavimo pobudis: valstybinio sektoriaus minimizavimas, tikslinés valstybi-
nés verslo rémimo programos etc.; b) valstybés politika sprendziant uzimtumo
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ir nedarbo problemas: sickiama valstybés 1éSomis suteikti biiting minimaly i$si-
lavinimg ir profesing kvalifikacija, ribojamas iSmoky dydis ir laikas nedarbo
atveju etc.; ¢) socialinio ir sveikatos draudimo sistemy funkcionavimas: deri-
nama privaéiy ir valstybés fondy veikla; d) socialinés paramos klausimy spren-
dimas: valstybé minimaliai remia socialiai remtinus asmenis.
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