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Ana Novosad

ASSESSMENT OF REFUSAL TO SUPPLY BY A DOMINANT
UNDERTAKING UNDER COMPETITION LAW

Summary

»l...] generally speaking, any undertaking, whet-
her dominant or not, should have the right to
choose its trading partners and to dispose freely
of its property. [...] therefore [...] interventi-
on on competition law grounds requires careful
consideration where the application of Article 82
would lead to the imposition of an obligation to
supply on the dominant undertaking.”
(Commission Communication para 75 )

Topicality and Problem of the Research. The preamble of the Treaty on the
Functioning of the European Union (TFEU) emphasises that by concluding the
treaty the parties thereto recognise that the removal of existing obstacles dividing
Europe “calls for concerted action in order to guarantee steady expansion, balanced
trade and fair competition”. Article 102 TFEU governing cases of abuse of dominant
position, is one of the TFEU instruments helping to reach this EU goal.

Article 46 of the Constitution of the Republic of Lithuania establishes
two fundamental principles, i.e. freedom of individual economic activity and
protection of freedom of fair competition. The article announces that “Lithuania’s
economy shall be based on the right to private ownership, freedom of individual
economic activity, and initiative”, and “the law shall prohibit monopolisation of
production and the market, and shall protect freedom of fair competition.”

Paragraph 1 of Article 1 of the Law on Competition establishes the main goal
of the law - to protect freedom of fair competition in the Republic of Lithuania.

One of the resolutions of the Constitutional Court of the Republic of Lithuania
stipulates that fair competition is one of the greatest values of the democratic
society; fair competition ensures justice on the market, secures consumers’ interest
to pay for the good or service such a price which soundly corresponds to the value
of certain good or service, safeguards small and medium companies.

The Constitutional Court has also noticed that a prohibition to abuse
dominant position on a relevant market established in Article 9 of the Law on
Competition is an important remedy ensuring fair competition.

It is known that competition law is a young and dynamic branch of law.
Competition law in Europe was established only in 1957 after the establishment
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of the European Economic Community; however, the EU competition law is
constantly revised, improved and reformed in order to adjust it to economic,
social and other conditions relevant at the time of its application.

The goals of regulation of refusal to supply as a form of abuse of dominant
position, principles of its economic and legal assessment, which were formed
immediately after the establishment of the European Economic Community and
during the first years of its functioning, are totally different from the principles
existing nowadays. Such a change was greatly influenced by a reform of Article
102 TFEU initiated by the Commission in 2005. The reform was aimed at
expressing the Commission’s innovative and improved attitudes towards abuses
of dominant position and resulted in publishing two documents significant
for the institute — the Discussion Paper and the Communication. The reform
documents encompassed the main guidelines of legal assessment of abuses most
damaging for competition on the market (so-called anticompetitive), which
also inevitably covered the rules for assessment of refusals to supply. Therefore,
the principles, which had been formed in the EU case-law for a long period of
time, were revised by the Commission. All the above has once again proved the
dynamism of competition law as a branch of law and stressed the topicality of the
competition law norms and the application thereof in practice. The author is sure
that the reform has and will have a great impact on the development of the LR
competition law, inter alia, regulation of refusal to supply.

The reform of Article 102 TFEU initiated by the Commission and the fact
that the sub-institute of refusal to supply’, as it is reasonably acknowledged, is one
of the most complex and controversial parts of the institute of abuse of dominant
position inspired the author of the dissertation to analyse this sub-institute of
competition law, to reveal its essence and to analyse the peculiarities of its legal
assessment. The topicality as well as problems of the sub-institute of refusal to
supply encouraged the author to choose it as the object of the research.

The first problem of the research stems from the very concept of abuse of
dominant position. Notwithstanding the durable practical application of Article
102 TFEU, the EU and LR competition law is still lacking clearly defined goals of
the institute of abuse of dominant position. Therefore, the practical application of
the norms of this institute remains vague as well. This in turn leads to the definition
of abuse of dominant position in evaluative and abstract terms creating numerous
problems in the practical application of the norms of the institute of abuse of
dominant position. The reform of Article 102 TFEU initiated by the Commission

! Itis stated in the dissertation that abuse of dominant position is an institute of competi-
tion law (system of legal norms grouped together with regard to the type of legal rela-
tions regulated by them) and refusal to supply - a sub-institute of abuse of dominant
position.



clarified the issue a bit; however, it could be stated that the reform is merely a new but
not the final stage in the development of the institute of abuse of dominant position.
First of all, the reason for the above statement is the fact that although the reform
documents summarise the EU and the Commission’s case-law, they have many gaps
and uncertainties, which must be removed either by supplementary Commission’s
documents or by decisions of the EU courts. Secondly, it is not clear yet what
impact the Commissions reform and the guidelines on legal assessment of abuse
of dominant position (inter alia, refusal to supply) specified in the Communication
will have on EU courts while applying Article 102 TFEU and on other competition
control authorities. The Commission’s reform undoubtedly provided slightly more
legal clarity on the application of Article 102 in the Commission’s practice; however,
it did not provide answers to all problematic questions, including the question as to
how certain behaviour of dominant undertakings (including refusal to supply) will
be assessed in case-law. Moreover, the reform offered a more innovative approach
to the behaviour of undertakings with market power - a transfer from the usual
formal approach to the real or potential effect-based approach towards actions
concerned. Therefore, the establishment of infringement of Article 102 in future is
likely to become more complicated and require a more comprehensive economic
analysis as well as a stricter and more careful legal analysis.

All the above-mentioned problems of the abuse of dominant position
institute have a direct impact on individual norms of this institute and their
practical application, inter alia, on the assessment of refusal to supply as a form of
abuse of dominant position.

Refusal to supply applied by a dominant undertaking (also referred to as
refusal to deal), which may take various forms, i.e. refusal to supply goods or
services, to licence intellectual property rights (IPR), to supply necessary informa-
tion, to provide access to the essential facility (hereinafter collectively referred to
as “refusal to supply”), may be acknowledged as abuse of dominant position and
infringement of Article 102 TFEU or Article 9 of the Law on Competition. The EU
case-law and the Commission’s practice has a great, if not decisive, importance for
the LR competition law, therefore, it becomes a matter of particular significance
while analysing national competition law rules and their practical application.

Refusal to supply as a form of abuse of dominant position has attracted an
increased attention of competition authorities and competition law scholars due
to the fact that in the event of refusal to supply by a dominant undertaking the
latter may be obliged “to supply”, i.e. to conclude a contract or renew supplies,
etc., which means that its freedom of contract may be restricted, its ownership
immunity may be violated. With regard to the above-mentioned reasons, it is
important to set the criteria under which refusal to supply shall be considered as
illegal. Unjustified identification of the unlawful nature of refusal to supply may
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lead to damaging consequences: freedom of contract and immunity of ownership,
which are the fundamental principles of business relations and market economy,
may be negated without any justified reason. Nevertheless, the EU case-law and
the Commission’s practice still do not have a clear answer to the question as to
whether each form (type) of refusal to supply should be assessed under separate
legal principles or common legal principles of assessment should be applied with
regard to certain forms (types) of refusals to supply, and if so, which principles in
particular. Therefore, the main principles of legal assessment of refusals to supply
and theoretical as well as practical aspects of this assessment still remain relevant
and problematic both for competition authorities and the academic community.

The problems of refusal to supply as sub-institute of abuse of dominant
position are also relevant for LR competition law, and they directly influence
Lithuanian competition authorities while hearing competition law cases and
applying as well as interpreting competition law norms.

Object and Subject of the Research. The object of the research of the
dissertation is legal norms of refusal to supply, which is a sub-institute of abuse of
dominant position, interpretation and practical application thereof.

The subject matter of the research is concerned with certain elements of
refusal to supply, which is a sub-institute of abuse of dominant position.

Taking into consideration the fact that refusal to supply as a sub-institute of
abuse of dominant position includes many elements (different forms, types and
aspects), only some aspects of refusal to supply are scrutinised in the dissertation
as well as some aspects are only partially analysed.

First of all, the subject matter of the research in the dissertation covers only
those cases when refusal to supply is applied by a dominant undertaking - a
supplier of certain goods or provider of services, but not a customer. Moreover,
the dissertation focuses only on individual refusals to supply by dominant under-
takings leaving collective refusals to supply by dominant undertakings, i.e. cases
of collective boycotts, beyond the scope of the subject matter of the dissertation.

Secondly, as it will be discussed in this dissertation, refusals to supply may be
applied along with the pricing practices and may be directly implemented via the
pricing a dominant undertaking (e.g. fixing of excessive prices, margin squeeze —
implied forms of refusal to supply). Since price based and price related behaviour
usually requires specific legal and economic analysis, which is fundamentally
different from analyses of non-price based behaviour, these types of refusals to
supply, which are price-based or price related, are not thoroughly analysed in the
dissertation, with the exception for margin squeeze cases.

Thirdly, taking into account the breakdown of refusals to supply into refusals
to supply to competitors (“standard” or “pure” refusals to supply) and refusals
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to supply to non-competitors, and considering the fact that refusals to supply
are usually addressed to competitors, much less attention is paid to specific
(non-standard) forms of refusals to supply to non-competitors in comparison to
“standard” forms of refusals to supply applied to competitors.

Finally, special regulation of certain sectors of economic activities, such as
telecommunications, post services, energy, etc., is left beyond the scope of the
subject matter of the dissertation.

The Aim and Objectives of the Research. The research of the dissertation is
aimed at performing a thorough and comprehensive analysis of refusal to supply
as a sub-institute of abuse of dominant position, and its component elements
(forms and types of refusal to supply), analysing peculiarities of legal assessment
of refusal to supply, defining problems of such an assessment and offering possible
alternative ways of problem solving.

In pursuance of the defined aim of the research, the author has raised the
following objectives:

1) To perform the analysis of the institute of abuse of dominant position
by defining its aims and establishing essential principles and criteria for
assessment of abuses of dominant position.

2) To reveal the complex nature of refusal to supply sub-institute by defining
its main components, i.e. forms and types of refusal to supply, as well
as the main aims and principles of regulation of refusal to supply sub-
institute.

3) To analyse the grounds and expediency of the differentiation of two
major, from a legal point of view, types of refusal to supply - refusals to
supply to competitors and non-competitors, their characteristic features,
similarities and differences.

4) To survey the peculiarities of legal assessment of each type of refusal
to supply, i.e. refusal to supply to competitors and refusal to supply to
non-competitors, and to identify fundamental, and if possible, common
criteria for such an assessment of several types or forms.

5) While implementing each of the above-mentioned objectives and
scrutinising each refusal to supply type or form, also to analyse the impact
and importance of the reform of Article 102 of TFEU for the institute
of abuse of dominant position and legal assessment of refusal to supply
under EU and LR competition law.

Statements Defended in the Dissertation
1) Inorder to ensure a proper legal assessment of refusal to supply in practice,
first of all, it is necessary to clearly define the goals of the institute of
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abuse of dominant position and the essential criteria for legal assessment
of behaviour of a dominant undertaking, under which this behaviour will
be considered as abuse of dominant position.

2) Taking into consideration the principles formed in the EU case-law, the
Commission’s practice and the Commission’s reform documents, only
objectively perceptible behaviour of a dominant undertaking having a
market foreclosure effect and causing damage to consumers as well as
being not objectively justified may be considered as an anticompetitive
abuse of dominant position and thus prohibited.

3) Refusal to supply is a complex sub-institute of abuse of dominant position,
encompassing several types and forms of refusal to supply and being able
to cause different negative effects on competition, therefore, it is not
possible and expedient to present an all-embracing concept of refusal to
supply and to create one common standard form of legal assessment for
all the forms and types of refusal to supply.

4) Refusals to supply to competitors and non-competing undertakings
usually have different effect on competition on the relevant market, thus
refusals to supply to competitors and refusal to supply to non-competitors
shall be assessed under different legal standards.

5) Although two different doctrines on the assessment of refusals to supply
to competitors, i.e. the essential facilities doctrine and the exceptional
circumstances doctrine, have been forming in the EU competition law, their
essence and conditions for application are essentially the same, thus it could
be stated that only one doctrine exists, i.e. the essential facilities doctrine

6) There are no common unified conditions for the application of the
essential facilities doctrine in the EU Commission’s practice, case-law
and legal doctrine.

7) The unlawful nature of the refusal to supply to non-competitors is usually
determined by the unlawful nature of the obligation (tying, exclusive
purchasing, etc.), which the dominant undertaking seeks to impose on
undertakings by applying refusal to supply. Refusal to supply to non-
competitors only in exceptional circumstances may cause damage to
competition - when it has horizontal market foreclosure effect, i.e. a
negative (usually - indirect) impact on competition on the market, where
the concerned undertaking occupies its dominant position, or the related
market.

The Scientific Novelty of the Study and Its Importance. It should be
mentioned that the dissertation is the first study in Lithuania devoted to a
comprehensive scientific analysis of refusal to supply as a complex sub-institute
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(encompassing all the essential forms of refusal to supply). It should also be
mentioned that there are more scientific studies in Lithuania dedicated to
competition law issues; however, none of them are related to the issue of refusal
to supply.

The following well-known Lithuanian competition law specialists devoted
their attention to different aspects of competition law: I. Norkus in his dissertation
on the institute of prohibited agreements, L. Daruliené in her doctoral dissertation
analysing the specifics of competition law regulation in the bank sector, D.
Svirinas in his dissertation and monograph on vertical agreements. Problematic
issues of concentrations in the field of competition law were investigated in the
research by A. Banevi¢iené and L. Butkevicius. The dissertation by R. Moisejevas
“Predatory Pricing as a Form of Abuse of Dominant Position in the European
Communities Competition Law” is of significant importance, since it is devoted
to the problems of one of the forms of dominant position abuse, i.e. predatory
pricing, in competition law. Certain important aspects of refusal to supply were
analysed by former chairman of the Competition Council R. Staniktinas in his
monograph “Competition Policy: Theory and Practice’.

The EU law studies paid much more attention to refusal to supply. The
peculiarities of assessment of refusal to supply in the EU competition law were
analysed by V. Korah, R. Whish, A. Jones and B. Sufrin, J. Faull and A. Nikpay,
C. Bellamy and D.G. Child, J. Goyder, L. Ritter and W. D. Braun, M. Tapkin,
etc. The most comprehensive analysis of refusal to supply was performed by A.].
Padilla and R.O. Donoghue in 2006 monograph “Law and Economics of Article
82 EC” and E. Rousseva in her monograph “Rethinking Exclusionary Abuses in
EU Competition Law” published in 2010. The majority of these authors merely
review the practice of refusal to supply, summarise and structure it, however,
only few of them perform a critical and comprehensive analysis of that practice
under the competition law rules. The reform of Article 102 performed by the
Commission provoked a new wave of interest in refusals to supply and encouraged
a new approach to this practice inspired by the reform. Therefore, the present
dissertation analyses refusal to supply not as a static, but as a dynamic form of
abuse of dominant position. The evolution of the legal assessment of refusal to
supply is revealed, and the author also endeavours to present the future trends of
its development. The dissertation integrates both the well-established EU case-
law and the Commission’s practice as well as the new Commission’s approach
to refusal to supply presented in the reform documents, moreover, it is the most
comprehensive systemic study of refusal to supply, what distinguishes it from
other research papers on the issue of refusal to supply.

By revealing the evolution of assessment of refusal to supply and by
presenting her critical approach and suggestions for future improvement of
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relevant regulation, the author of the dissertation hopes that the dissertation
could contribute to the development of Lithuanian as well as the EU competition
law doctrine.

The author also anticipates that the study will be valuable both in the theo-
retical and practical aspects.

The dissertation analyses the dynamics of legal assessment of refusal to supply
by critically analysing the legal acts regulating abuse of dominant position and
refusal to supply, the interpretation and practical application thereof. A great deal
of attention is paid to the analysis of the reform performed by the Commission
and its impact on the institute of abuse of dominant position and the further
practice of assessment of refusal to supply in the EU and LR competition law.
Therefore, the author would like to hope that this study will also contribute to
the evolution of the EU and LR competition law practice and will provide more
legal clarity to undertakings as well as clearer guidelines for competition law
enforcement institutions in assessment of refusals to supply in practice.

The Methodology of Scientific Research. The specifics of the object of
the research had a direct impact on the methodology of the scientific research
performedin the dissertation. Most of the applied research methods are theoretical,
however, the object of the research could not be analysed comprehensively by
applying merely theoretical methods. Therefore, empirical methods typical to the
analysis of legal phenomena were also used in the research.

The methodology applied in the dissertation and its specifics while imple-
menting the main goal and the objectives of the research and seeking to properly
analyse the peculiarities of the research object are discussed below.

The Method of Systemic Analysis. Systemicanalysis allows analysing the objects
of the reality as components of the entirety and the entirety itself. By applying the
method of systemic analysis the author analysed the content of relevant norms
of the EU and LR competition law as well as the application thereof in practice.
Moreover, the method helped the author to reveal the relationship between the
analysed objects as entirety and its components, e.g. refusal to supply was analysed
through dominant position, and the abuse of dominant position and refusal to
supply were scrutinised through the goals of the institute of abuse of dominant
position, which have a direct impact on the establishment of infringements of the
norms of this institute.

The systemic analysis covered the analysis of certain legal norms and their
application in practice. In the course of the analysis, different academic opinions
on the investigated phenomena were used.

The Method of Interdisciplinary and Inter-Branch Analysis. Pursuant to this
method, various economic laws were invoked in the dissertation. Moreover, a great
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deal of attention in the work is paid to the interaction between the competition
law and the civil law as well as between the competition law and the intellectual
property law, thus highlighting the specifics of values protected by competition
law and establishing legal regulation priorities in different legal branches.

Another Method of Synthesis, which is opposite to the method of analysis, is
also used in the dissertation. The aim of this method is actual or mental junction
of parts, elements into an entirety; the integration of one object or elements of
one object into an integral totality. This method helped the author to define the
concepts, produce summaries and conclusions, find general criteria for legal
assessment of several forms of refusal to supply, etc.

The Historical Method allowed the author to approach the research object
in terms of history. The analysis of the problematic and not problematic aspect
of the research object usually requires paying a considerable attention to its
past and accumulated experience, to analyse it, present conclusions and apply
them in future. While analysing legal norms and their application in practice,
it is particularly important to consider the evolution of the interpretation and
application of these norms in the past and to find an optimal way for their legal
assessment. The historical method was especially useful for the author while
trying to understand the assumptions of the reform of Article 102 TFEU, its
goals and possible impact on the evolution of the institute of abuse of dominant
position and its integral parts, i.e. sub-institutes, including refusal to supply.

The Comparative Method. The comparative method was used with a view to
establishing the advantages and disadvantages of the elements of the research object
as well as their similarities and differences. It allowed the author to reveal the past
and present impact of the US competition law on the EU competition law as well as
the impact of the latter on the formation and evolution of LR competition law and
practice. While comparing the traditions of legal assessment of refusal to supply in
different competition law systems, a search for their advantages and disadvantages
was performed, which allowed making suggestions for their improvement. The
historical comparative method - a type of comparative method — was also used
on the dissertation in order to assess the specifics of the elements of the research
object and their interaction in different historical periods.

The Method of Alternatives. This method allows comparing possible ways of
solving scientific problems, i.e. competitive opinions, models of legal assessment,
etc., and, by mutually criticising them, choosing only one. The author, being aware
of the fact that the object of the dissertation, i.e. refusal to supply, is one of the most
controversial legal phenomena, which has been analysed by a number of scholars
and institutions applying competition law, could not avoid the application of this
method, since it was necessary for the author to form an independent critical
approach to the research object after analysing the alternatives for its assessment.
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The Method of Analogy. This method was inevitably useful for the analysis
of the regulation and assessment of refusal to supply in Lithuanian competition
law. Since Lithuania has assumed the obligation to harmonise its competition law
with the EU competition law, it is not only obliged to adopt analogous legal norms
in certain legal acts but also to ensure their unified, and, therefore, analogues
application and interpretation.

Method of Legislator’s Intent or Teleological Method. The goals of the legislator
(e.g. the intent to harmonise the law regulating competition relations in the EU
and LR, stipulated in Article 1 of the Law on Competition), while preparing and
adopting a certain legal act were very important while analysing LR competition
law norms regulating abuse of dominant position and refusal to supply. The
analysis of the EU legislator’s, i.e. the Commission, intents (goals) was also of
particular significance while dealing with the essence of the EU reform and its
impact on further assessment of dominant undertakings’ behaviour.

The Linguistic Method allowed the author to reveal the content and meaning of
legal norms in accordance with their wording established in certain legal acts. The
texts of documents of the research were analysed on the basis of grammar, syntax
and other language rules. It should be noted that being aware of the narrowness
of the linguistic method, the author also used other methods for research analyse.
For instance, by applying the teleological method and having in consideration the
intention of the Lithuanian legislator to harmonise the national competition law
with the EU law, the author analysed the legal norms from the linguistic point of
view as well as in terms of the goals of the Lithuanian legislator, and concluded that
minor differences in the text of legal norms were legally insignificant and should not
change the essence or scope of the regulation and, therefore, should be interpreted
in compliance with relevant EU legal norms and application thereof.

Apart from theoretical research methods, a qualitative method of document
analysis — an empiric method of research usually invoked for analysis of legal phe-
nomena - was used for the purposes of the research. According to this method,
different legal acts, i.e. LR legal acts, practice of the Competition Council, case-
law of Lithuanian courts as well as the EU legislation, decisions of the Commis-
sion and EU courts by applying relevant legal norms regulating abuse of domi-
nant position and refusal to supply, were analysed.

Research Review. Taking into consideration the fact that Lithuania is the EU
Member State, which assumed the obligation to harmonise national legislation
with the EU law, to implement it in a proper manner, to ensure the formation
of unified EU law application in practice, the author mostly referred to the
regulation of refusal to supply established in EU competition law (primary and
secondary EU legislation, including legal acts of reccommendatory manner, which,
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even though not obligatory, are very informative and significant in scientific and
practical terms, e.g. Commission’s reform documents), and the practice of the
Commission and EU courts.

Inevitably, the legislation of the Republic of Lithuania, the decisions of
the Lithuanian administrative courts and the Competition Council revealing
the application of relevant Lithuanian and EU legal acts in practice became the
sources of the scientific research.

It should be noted that the US competition law and practice has had and still
has a great impact on the formation of the EU competition law, thus, the author
could not avoid analysing refusal to supply in the US competition law, US case-
law relevant for the EU and LR competition law.

Apart from normal legal acts and sources of the application of law, the
author of the dissertation widely referred to the law doctrine. Since, as it has
been mentioned before, there are no comprehensive studies on the object of
the dissertation, and taking into account the fact that the object of the research
has attracted greater attention in the foreign law doctrine (EU, US, etc.), the
major attention in the research was paid to works of EU and US scholars and
materials of scientific debates. The author mostly referred to the research works
by A.]J. Padilla and R. O. Donoghue, M. Tapkin, R. Whish, since they present
the most comprehensive analysis of the institute of abuse of dominant position
and sub-institute of refusal to supply. Moreover, these authors’ approach to the
above-mentioned legal phenomena was the most appealing to that of the author
of dissertation. The comments of the Commission reform documents of Article
102 were also of great assistance.

For the purpose of preparation of the dissertation various sources were
invoked. These included the sources available in Lithuanian libraries and databases
as well as in funds of foreign libraries, which the author received access to during
her traineeship abroad, and their electronic informational systems. The author
endeavoured to analyse the newest sources related to the issue of the dissertation.

The Results of the Research and the Structure of the Study. According
to the author, the reliability of the results of the research is assured through the
analysis of the sufficient legal doctrine and case-law on the application of norms
of refusal to supply sub-institute.

The approval of the research results was performed during the discussion in
the Department of Business Law of Mykolas Romeris University. Some parts of the
dissertation have been published in the scientific research papers “Jurispudencija’
(Jurisprudence) and “Socialiniy moksly studijos” (Studies of Social Sciences):
1) Novosad, A. The Impact of the Reform of Article 102 of the Treaty on European
Union Functioning into the Evolution of the Concept of Objective Justification.
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Socialiniy moksly studijos. 2011, Nr. 3(1): 309-328. 2) Svirinas., D., Novosad A.
Tying of Products as a Form of an Abuse of a Dominant Position. Jurisprudencija.
2010, Nr. 2(120): 305-323. 3) Svirinas, D., Volochova, A. The Assessment of Refusal
to Conclude a Licensing Contract under the Competition Law. Jurisprudencija.
2008, 10(112): 76-86.

The author used the results of the scientific research while giving practical
seminars on competition law to students of Mykolas Romeris University and
while applying them in the practice as an assistant to attorney at law, since the
majority of the author’s professional activities are related to the interpretation
and application of competition law. The primary results of the research were
approved and improved during the scientific traineeship at the University of
Southern Denmark, while sharing the author’s opinions and knowledge with
foreign colleagues-scholars.

The structure of the dissertation includes the introduction, four parts of the
main body of the dissertation, conclusions and suggestions, the bibliography list
and the list of publications by the author.

In order to define the general problematic issues of the object of the dissertation
and their impact on the assessment of refusal to supply, the first part of the main
body of the dissertation analyses the concept of abuse of dominant position, its
types, the goals of the institute of abuse of dominant position, the reform of that
institute in the EU and possible models of legal assessment of abuses.

The second part deals with the analysis of the concept of refusal to supply,
its types and forms. The basis (bases) of the classification of the above types and
forms of refusal to supply is justified and the general principles of legal assessment
of refusal to supply are formed. .

The third part discusses the justification of the classification of refusal to
supply into refusal to supply to competitors and non-competitors and peculiarities
of the legal and economic assessment of refusal to supply to competitors. These
peculiarities are revealed by analysing the development of the assessment of
refusal to supply to competitors, starting from the early practice and finishing with
its summary and suggestions presented in the reform documents of Article 102
alongside with the analysis of the rationality and justification of this practice as
well as of the assessments and suggestions provided in the Commission’s reform
documents. However, the major attention in this part is paid to the essential
facilities doctrine.

The fourth part of the dissertation presents the analysis of the assessment
of refusal to supply to non-competitors and its specifics in comparison with the
peculiarities of the assessment of refusal to supply to competitors as well as the
analysis of individual cases of refusal to supply to non-competitors (tying, refusal
to supply in order to force to undertake exclusive purchasing, etc.).
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CONCLUSIONS

The results of the performed research enable the author to conclude that the
aim of the research has been achieved, the tasks have been implemented, and the
statements formulated for defence in the dissertation have been confirmed. The
following conclusions by the author reflect the above statement:

1. The concept of abuse of dominant position is one of the most controversial
concepts in the EU and LR competition law, since it does not provide a clear
definition of actions by a dominant undertaking to be considered as an abuse and
actions by a dominant undertaking to be considered as lawful actions. Moreover,
there are no clearly defined goals of the institute of abuse of dominant position,
and no agreement with regard to the importance and priorities of the above
goals has been reached. Consequently, these problems have a negative impact
on the legal assessment of refusal to supply as a form of abuse of dominant
position. Therefore, the first step towards a proper assessment of refusal to supply
should be concerned with the establishment of a clear definition of the criteria
under which the behaviour of a dominant undertaking could be considered as
prohibited and illegal. Taking into consideration the principles formed in the EU
case-law and the Commission’s practice and bearing in mind the Commission’s
reform documents, only the objective behaviour of a dominant undertaking,
which has market foreclosure effect and causes damage to consumers and which
has not been objectively justified, may be considered as anticompetitive abuse of
dominant position and thus prohibited.

2. Refusal to supply is an integral sub-institute of abuse of dominant position
encompassing several types and forms of refusal to supply, which may cause
different negative effects on competition. Having regard to the goals and principles
of legal assessment of anticompetitive abuses defined by the Commission in the
reform documents, the process of assessing a refusal to supply under competition
law should be based on the assessment principles concerned with a possible or real
effect on the competition on a relevant market caused by such a refusal to supply.
The form of a specific refusal of supply should not be taken into consideration.
Therefore, it is not possible and expedient to present a comprehensive concept
of refusal to supply and to develop one common standard for legal assessment
of all forms and types of refusal to supply. However, common legal principles
of assessment for several types (forms) of refusal to supply could be developed
with regard to negative consequences caused by such types (forms) of refusal to
supply.

3. Refusals to supply to competitors and non-competing undertakings
should be assessed under different legal standards, since they usually have or may
have different negative effect on competition: refusals to supply to competitors
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have vertical market foreclosure effect and refusals to supply to non-competitors
have horizontal market foreclosure effect.

4. At present, two similar doctrines of the assessment of refusal to supply
to competitors in the EU competition law are developing: the essential facilities
doctrine and the doctrine of exceptional circumstances. The doctrine of
exceptional circumstances, which was the second to emerge, ,is based on the
concepts (such as objective justification, necessity, elimination of competition,
etc.) and postulates of the essential facilities doctrine, which formed in the
practice of the Commission and the EU courts. The only one additional criterion
for the application of this doctrine is the creation of a new product. The author
believes that the new product condition should not be considered as an essential
condition in cases of the assessment of refusal to license as well as in cases of the
assessment of refusal to provide access to essential resources; however, in both
cases the new product creation may be one of the criteria for objective justification
of the refusal to supply. Therefore, it could be stated that only one doctrine exists,
i.e. the essential facilities doctrine.

5. Having analysed the actual yet inconsistent and controversial practice
of the Commission and the EU courts as well as the Commission’s reform
documents and the law doctrine, it could be stated that there are no common
unified conditions for the application of the essential facilities doctrine. The
author believes that refusal to supply to competitors should be assessed under
the following conditions: 1) the refusal to supply is applied by an undertaking
dominant on the upstream market; 2) the good or service which an undertaking
refuses to supply is necessary for the competitor to compete on the downstream
market; 3) the refusal to supply may result in the elimination of effective
competition on the downstream market thus causing damage to consumers; 4)
the refusal to supply has not been objectively justified.

6. The legal assessment of refusal to supply to non-competitors lacks legal
certainty and clarity, especially because of the fact that the EU courts and the
Commission’s practice in this field is inconsistent, and the reform documents pay
little attention to that type of refusal to supply.

7. The unlawful nature of the refusal to supply to non-competitors is
usually determined by the unlawful nature of the obligation (tying, exclusive
purchasing, etc.), which the dominant undertaking seeks to impose on another
undertaking by applying refusal to supply. Refusal to supply to non-competitors
only in exceptional circumstances may cause damage to competition — when it
has horizontal market foreclosure effect, i.e. — has a negative (usually — indirect)
impact on the competition on the market, where the concerned undertaking
occupies a dominant position, or the related market. The fact that the refusal to
supply causes “inconveniencies” to a non-competitor shall not be sufficient to
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establish damage to competition. Thus, if there is no real or potential damage to
competitors and competition, the refusal to supply to non-competitor shall not
be prohibited.

8. In case of the refusal to supply to a non-competitor the necessity of the
good or service refused to supply is not an essential aspect of the refusal. The
necessity condition may be relevant in case of the refusal to supply an intermediary
product and then it becomes an integral part of the establishment of the
condition of negative effect on competition. In such cases significant restriction
of competition (or elimination of effective competition) is not necessary, since
competition is already significantly reduced due to the mere existence of the
dominant undertaking on the market.

SUGGESTIONS

Theauthor, taking into account the results of the scientific research performed
in the dissertation and the above conclusions, presents to Lithuanian legislators,
EU courts, the Commission and other authorities the following suggestions on
the improvement of the regulation of refusal to supply and abuse of dominant
position:

1. Having recognised the fact that the condition of damage to consumers is
an integral part of the condition of the elimination of competition and that each
anticompetitive abuse should have a negative yet indirect effect on consumers’
interests, as well as the fact that objective justification has become an integral part
of the concept of abuse, it is expedient to amend the provision of Article 9 of the
Law on Competition in the following way:

“It shall be prohibited to abuse a dominant position within a relevant market
by performing any acts, which restrict or may restrict competition by causing

possible damages to consumers, timit;—without—due—cause;—thepossibilities—of
other-undertakings-to-act-in-the-market or which merely violate the interests of

consumers and which are not objectively justified, including: [...]”

An alternative formulation of this Article, which should not discuss
consequences of a specific act by a dominant economic entity for competition
and/or consumers and which would sound similar to the present provision of
Article 102 TFEU could also be suggested:

“It shall be prohibited to abuse a dominant position within a relevant market
by performing any acts, including...”

2. In order to ensure a greater legal certainty and clarity and avoid a
misleading effect on undertakings with regard to the assessment of tying, it is
recommended to amend the provision of clause (d) of Article 102 TFEU and
clause 4 of Article 9 of the Law on Competition in the following way:
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“(d) making the conclusion of contracts subject to acceptance by the other
parties of supplementary obligations which, by—t-heﬁ—na-t-ure—ﬁr—accorchng—to
commercial-usage; have no connection with the subject of such contracts.”

“4) the conclusion of contract subject to acceptance by the other party of
supplementary obligations whlch—aceﬁrd-rng—to—t-lirerr—comeraa-l—na-t-trre—or
purpose; have no direct connection with the subject of such contract”

3. The author suggests that the Commission amend Paragraph 81 of the
Communication by revising the cases when the Commission considers refusal
to supply to competitors as an enforcement priority and by supplementing the
conditions established by the Commission with two additional items:

m refusal to supply is applied by an undertaking dominant on the upstream

market;

m [L]

m refusal to supply is not objectively justified.

4. The author suggests that the Commission (e.g. by introducing certain
amendments to the relevant provisions of the Communication) and the EU courts
establish clear legal criteria under which the legality of the refusal to supply to
non-competitors and infringement of Article 102 TFEU could be identified. The
author also recommends emphasising and taking into account the fact that the
refusal to supply to non-competitors shall be considered as prohibited only in
those cases when it has indirect horizontal market foreclosure effect.
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Ana Novosad

DOMINUOJANCIO UKIO SUBJEKTO ATSISAKYMO TIEKTI
VERTINIMAS PAGAL KONKURENCIJOS TEISE

Santrauka

»le.] i§ esmés bet kuriam ukio subjektui, ar jis
buty dominuojantis ar ne, turi biti suteikta tei-
sé pasirinkti prekybos partnerius ir laisvai dis-
ponuoti savo nuosavybe. Todél |...] jsikisimas
konkurencijos teisés pagrindu turi biti atidziai
apsvarstomas tais atvejais, kai dél 82 straipsnio
taikymo dominuojantis uikio subjektas bity jpa-
reigotas tiekti.“

(Komisijos Komunikato 75 p.)

Tyrimo aktualumas ir problematika. SESV preambuléje pabréziama, kad
$alys, sudarydamos $ig sutartj, suvokia, jog $alinant Europa skaldancias kliatis
»reikia imtis suderinty veiksmy patvariai plétrai, subalansuotai prekybai ir sqZinin-
gai konkurencijai uztikrinti“. SESV 102 straipsnis, reglamentuojantis piktnaudzia-
vimo dominuojancia padétimi atvejus, yra vienas i$ teisiniy SESV instrumenty,
padedanciy jgyvendinti $j ES sieki.

Lietuvos Respublikos Konstitucijos 46 straipsnyje jtvirtinti du pamatiniai
principai - iikinés veiklos laisvés ir saziningos konkurencijos apsaugos. Siame
Konstitucijos straipsnyje skelbiama, jog ,,Lietuvos iikis grindZiamas privacios nuo-
savybés teise, asmens iikinés veiklos laisve ir iniciatyva®, o ,jstatymas draudzia mo-
nopolizuoti gamybg ir rinkg, saugo sgZiningos konkurencijos laisve.”

Konkurencijos jstatymo 1 straipsnio 1 dalyje taip pat jtvirtintas $io jstatymo
tikslas — saugoti saziningos konkurencijos laisve Lietuvos Respublikoje.

Viename i$ savo nutarimy Lietuvos Respublikos Konstitucinis Teismas buvo
pazymeéjes, jog sazininga jmoniy konkurencija yra viena didziausiy demokrati-
nés visuomenés vertybiy; sazininga konkurencija uZztikrina rinkoje teisinguma,
apsaugo vartotojy interesus uz paslaugg ar preke mokeéti tiek, kiek jos pagristai
atitinka rinkoje konkrecios paslaugos ar prekés verte, apsaugo mazas ir vidutines
jmones.

Konstitucinis Teismas taip pat pazyméjo, jog Konkurencijos jstatymo
9 straipsnyje numatytas draudimas piktnaudziauti dominuojancia padétimi ati-
tinkamoje rinkoje yra svarbi saziningos konkurencijos uztikrinimo priemoné.

Kaip Zinoma, konkurencijos teisé yra jauna ir dinamiska teisés $aka. Euro-
pos mastu konkurencijos teisé buvo jtvirtinta tik 1957 m. jsteigus Europos ekono-

22



ming bendrijg, taciau ES konkurencijos teisé yra nuolat perzitrima, tobulinama
ir reformuojama siekiant jg pritaikyti ekonominéms, socialinéms bei kitokioms
$ios teisés taikymo metu esancioms salygoms.

Atsisakymo tiekti kaip piktnaudziavimo formos reglamentavimo tikslai,
ekonominio bei teisinio vertinimo principai, kurie buvo suformuoti tik jsteigus
Europos ekonomine bendrija bei pirmaisiais jos funkcionavimo metais labai ski-
riasi nuo $iuo metu vyraujanciy principy. Tam didelés jtakos turéjo ir tas faktas,
jog 2005 m. Komisija pradéjo SESV 102 straipsnio reforma, kurios metu sieké is-
reiksti naujoviska ir patobulintg poziarj j dominuojanciy akio subjekty elgesj bei
isleido du reik§mingus $iam institutui reformos dokumentus - Diskusijy knyga
ir Komunikata. Reformos dokumentuose buvo pateiktos konkurencijai rinkoje
labiausiai kenkianéiy (vadinamuyjy antikonkurenciniy) piktnaudziavimy teisi-
nio vertinimo gairés, kurios nei$vengiamai apémeé ir atsisakymo tiekti vertinimo
principus nustatancias taisykles. Taigi ilga laikg ES teismy praktikoje formuojami
principai po tam tikro laiko buvo Komisijos perzitiréti i$ naujo. Visa tai tik dar
kartg patvirtino konkurencijos teisés kaip teisés $akos dinamiskumg ir pabrézé
konkurencijos teisés normuy ir jy taikymo praktikos aktualumg. Autoré neabejoja,
jog reforma turi ir ateityje turés didziule jtaka ir LR konkurencijos teisés, inter
alia, atsisakymo tiekti reglamentavimo, raidai.

Komisijos inicijuota SESV 102 straipsnio reforma ir tas faktas, kad atsisa-
kymo tiekti subinstitutas’, kaip pagrijstai pripazjstama, yra viena sudétingiausiy
ir kontroversiskiausiy piktnaudziavimo dominuojancia padétimi instituto daliy,
paskatino disertacijos autore nagrinéti §j konkurencijos teisés subinstitutg, at-
skleisti jo esme bei i$analizuoti teisinio vertinimo ypatumus. Atsisakymo tiekti
subinstitutg kaip tyrimo objekta autore paskatino pasirinkti ne tik tyrimo aktua-
lumas, bet ir jo problematika.

Pirmiausia, tyrimo problematika kildinama i$ pacios piktnaudziavimo
dominuojancia padétimi sampratos. Neatsizvelgiant | pakankamai ilgg SESV
102 straipsnio taikymo praktikg, iki $iol ES ir LR konkurencijos teiséje néra ais-
kiai apibrézti piktnaudziavimo dominuojancia padétimi instituto tikslai, vadinasi,
neaiskus iki galo islieka ir $io instituto normy taikymas praktikoje — vertinamai-
siais, abstrak¢iais terminais apibrézta piktnaudziavimo dominuojancia padétimi
sgvoka sukuria nemazai problemy taikant piktnaudziavimo dominuojancia pa-
détimi instituto normas praktikoje. Siek tiek aiskumo jnesé Komisijos inicijuota
SESV 102 straipsnio reforma, ta¢iau galima teigti, jog reforma - tai tik naujas, o
ne baigiamasis piktnaudziavimo dominuojancia padétimi instituto raidos etapas.

! Disertacijoje laikomasi nuomonés, jog piktnaudziavimas dominuojancia padétimi yra
konkurencijos teisés institutas (sistema teisés normuy, sugrupuoty kartu atsizvelgiant j ju
reguliuojamy santykiy rasj), o atsisakymas tiekti yra piktnaudziavimo dominuojancia
padétimi subinstitutas.
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Visy pirma dél to, kad reformos dokumentuose, nors ir apibendrinta sukaupta
Komisijos ir ES teismy praktika, yra palikta nemazai spragy ir neaiskumu, kurie
turés bati pasalinti arba Komisijai priimant papildomus dokumentus, arba ES
teismams priimant sprendimus. Antra, kol kas néra aisku, kokig jtakg Komisijos
jvykdyta reforma ir Komunikate i$déstytos dominuojancio ukio subjekty elgesio
(inter alia, atsisakymo tiekti) vertinimo gairés turés ES teismams taikant SESV
102 straipsnj ir kitoms konkurencijg priziarin¢ioms institucijoms. Aisku tik tai,
kad Komisijos reforma neabejotinai suteiké kiek daugiau teisinio aiskumo tai-
kant 102 straipsnj Komisijos praktikoje, ta¢iau ji tikrai nepateiké visy atsakymy j
probleminius klausimus, jskaitant klausima, kaip tam tikri dominuojanciy tkio
subjekty veiksmai (taigi ir atsisakymas tiekti) bus vertinami teismy praktikoje.
Be to, reforma pasiulé Siuolaiki$kesnj poziarj i rinkos galig turinciy akio subjek-
ty elgesj, pereinant nuo jprasto formalaus pozitrio prie analizuojamo elgesio
realaus ar potencialaus poveikio rinkai vertinimo. Vadinasi, labai tikétina, kad
102 straipsnio pazeidimo konstatavimas ateityje taps sudétingesnis, reikalaujan-
tis i$samesnés ekonominés ir grieztesnés bei atsargesnés teisinés analizés.

Visa anksc¢iau aptarta piktnaudziavimo dominuojancia padétimi instituto
problematika turi tiesioging jtaka atskiroms $io instituto normoms ir jy jgyven-
dinimo praktikai, inter alia, ir atsisakymo tiekti kaip piktnaudziavimo dominuo-
jancia padétimi formos vertinimui.

Dominuojancia padétj uzimancio subjekto atsisakymas tiekti (angl. refusal
to deal; refusal to supply), kuris gali pasireiksti jvairiomis formomis - atsisaky-
mu tiekti prekes ar paslaugas, suteikti licencija intelektinés nuosavybés teisiy (to-
liau - INT) naudojimui, reikalingg informacijg, atsisakymas suteikti prieiga prie
»esminiy istekliy“ (angl. essential facility)(toliau apibendrintai visos atsisakymo
tiekti formos vadinamos ,atsisakymu tiekti“), gali bati pripazintas piktnaudzia-
vimu dominuojancia padétimi ir pazeisti SESV 102 straipsnj ar Konkurencijos
jstatymo 9 straipsnj. ES teismy ir Komisijos praktika atsisakymo tiekti bylose turi
didelés, o gal net lemiamos, reiksmés ir LR konkurencijos teisei, todél j ja yra ypac
atsizvelgiama nagrinéjant atitinkamas nacionalines konkurencijos teisés normas
ir jy taikymo praktika.

Turint omenyje, jog dominuojanciam tkio subjektui atsisakius tiekti, jis gali
bati jpareigotas ,tiekti“ — sudaryti sutartj arba atnaujinti nutrauktus prekiy tie-
kimus ir pan., t. y. gali btiti varzoma jo sutarties laisvé, pazeistas nuosavybés ne-
lie¢iamumas, atsisakymas tiekti kaip piktnaudziavimo dominuojanéia padétimi
forma sulauké ir konkurencijos teis¢ igyvendinanciy institucijy, ir konkurencijos
teisés mokslininky didesnio démesio. Dél minéty priezasciy labai svarbu nusta-
tyti kriterijus, kuriais remiantis atsisakymas tiekti turéty bati vertinamas kaip ne-
teisétas. Nepagristas atsisakymo tiekti neteisétumo konstatavimas gali turéti labai
zalingy pasekmiy: tikio subjekty sutarties laisvé ir nuosavybés nelie¢iamumas -
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pamatiniai verslo santykiy ir rinkos ekonomikos principai — gali biti nepagrjstai
paneigti. Neatsizvelgiant | tai, ES teismy ir Komisijos praktikoje iki $iol néra pa-
teikta aiSkaus atsakymo, ar kiekviena atsisakymo tiekti forma (rasis) turéty bati
vertinama pagal atskirus teisinius principus ar vis délto kelioms atsisakymo tiekti
formoms (rasims) galéty buti taikomi vienodi teisiniai standartai, ir jeigu taip,
tai kokie. Todél pagrindiniai atsisakymo tiekti teisinio vertinimo principai, $io
vertinimo teoriniai bei praktiniai aspektai iki $iol i$lieka aktualas ir probleminiai
ir konkurencijg priziarin¢ioms institucijoms, ir mokslininky bendruomenei.

Atsisakymo tiekti kaip piktnaudziavimo dominuojancia padétimi subinstituto
problematika ES konkurencijos teiséje aktuali ir LR konkurencijos teisei, tiesiogiai
daro jtakg konkurencijos teisés normy taikymui ir aiskinimui Lietuvos konkuren-
cijos institucijoms nagrinéjant konkurencijos bylas.

Tyrimo objektas ir dalykas. Sios disertacijos tyrimo objektas yra atsisaky-
mo tiekti kaip piktnaudziavimo dominuojancia padétimi subinstituto teisés nor-
mos, jy aiskinimas ir taikymas praktikoje.

Tyrimo dalykas - atsisakymo tiekti kaip piktnaudziavimo dominuojancia
padétimi subinstituto elementai.

Atsizvelgiant j tai, kad atsisakymas tiekti kaip piktnaudziavimo dominuo-
jancia padétimi subinstitutas apima daug elementy (jvairiy formy, rasiy ir aspek-
ty), disertacijoje analizuojami ne visi su atsisakymu tiekti susij¢ aspektai arba jie
yra nagrinéjami tik ribotai.

Visy pirma, disertacijoje nagrinéjami tik tokie atvejai, kai atsisakymo tiekti
praktika taiko vienas dominuojantis tkio subjektas — konkreciy prekiy tiekéjas ar
paslaugy teikéjas. Tie atvejai, kai tiekti atsisako rinkoje dominuojantis pirkéjas,
turi savo vertinimo specifika, kuri paliekama uz $ios disertacijos objekto riby. Be
to, démesys yra skiriamas tik tokiems atsisakymams tiekti, kuriuos taiko indivi-
dualiai, o ne kolektyviai dominuojantys akio subjektai, t.y. kolektyvinio boikoto
atvejy $ios disertacijos dalykas taip pat neapima.

Antra, kaip bus aptarta $ioje disertacijoje, atsisakymai tiekti gali buti deri-
nami su tam tikromis kainy taikymo praktikomis arba patys jgyvendinami per
dominuojancio tkio subjekto taikoma kainodara (pvz., per dideliy kainy taiky-
mas, kainy skirtumy spaudimas - numanomo atsisakymo tiekti formos). Su kai-
ny nustatymu susijes ar jomis pagristas elgesys jprastai reikalauja savitos teisinés
bei ekonominés analizés, kuri i$ esmés skiriasi nuo kainomis nepagristo elgesio
analizés, todél tokio pobudzio atsisakymai tiekti, kurie pagristi ar yra susije su
kainomis, $ioje disertacijoje nebus pla¢iau analizuojami, i$skyrus kainy skirtumy
spaudimg.

Trecia, atsizvelgiant j tai, kad atsisakymai tiekti skirstomi j atsisakymus tiekti
konkurentams (vadinamuosius ,standartinius arba ,,grynuosius® atsisakymus)
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ir ne konkurentams, be to, atsisakymai tiekti dazniausiai taikomi konkurentams,
specifinéms atsisakymo tiekti formoms ir atsisakymams tiekti ne konkurentams
$iame darbe skiriama gerokai maziau démesio nei ,standartinéms® atsisakymo
tiekti formoms, taikomoms konkurentams.

Ketvirta, Sios disertacijos dalykas neapima specialaus reglamentavimo, skir-
to atskiriems ekonominés veiklos sektoriams, kaip, pvz., telekomunikacijy, pasto,
energetikos ir kt.

Tyrimo tikslas ir uzdaviniai. Disertacijoje siekiama i$samiai ir visapusis-
kai i$analizuoti atsisakymo tiekti kaip piktnaudziavimo dominuojanéia padétimi
subinstitutg ir sudétinius jo elementus (atsisakymo tiekti rasis bei formas), iSana-
lizuoti atsisakymo tiekti teisinio vertinimo ypatumus bei apibrézti $io vertinimo
problematika kartu pateikiant galimus problemy sprendimo variantus.

Siekdama darbe iskelto tikslo autoré formuluoja $iuos pagrindinius uzdavi-
nius:

1) atlikti piktnaudziavimo dominuojancia padétimi instituto analize apibreé-
ziant $io instituto tikslus bei nustatant esminius piktnaudziavimo domi-
nuojancia padétimi teisinio vertinimo principus ir kriterijus;

2) atskleisti kompleksinj atsisakymo tiekti subinstituto pobudj nustatant
pagrindines sudétines jo dalis - atsisakymo tiekti rasis ir formas, kar-
tu i§skiriant pagrindinius atsisakymo tiekti subinstituto reglamentavimo
tikslus ir principus;

3) isanalizuoti dviejy teisiniu pozitriu reik§mingiausiy atsisakymo tiekti
rasiy - atsisakymo tiekti konkurentams ir ne konkurentams - i§skyrimo
pagristumg ir tikslingumga, badingus jy bruozus, panasumus bei skirtu-
mus;

4) istirti kiekvienos atsisakymo tiekti rasies — atsisakymo tiekti konkuren-
tams ir ne konkurentams - teisinio vertinimo ypatumus bei nustatyti
esminius ir esant galimybei — kelioms ra$ims ar formoms bendrus $io
vertinimo kriterijus;

5) igyvendinant kiekvieng i§ nurodyty uzdaviniy analizuojant kiekvieng atsi-
sakymo tiekti rasj bei forma kartu nustatyti SESV 102 straipsnio reformos
jtaka ir svarbg piktnaudziavimo dominuojancia padétimi institutui bei at-
sisakymo tiekti teisiniam vertinimui ES ir LR konkurencijos teiséje.

Ginamieji darbo teiginiai

1) Siekiant uztikrinti tinkamg atsisakymo tiekti teisinj vertinimg praktikoje
pirmiausia butina aiskiai apibrézti piktnaudziavimo dominuojancia pa-
deétimi instituto tikslus ir esminius dominuojancio tkio subjekto elgesio
teisinio vertinimo kriterijus, kuriais remiantis $is elgesys buty laikomas
piktnaudziavimu dominuojancia padétimi.
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2) Atsizvelgiant i ES Komisijos ir teismy praktikoje, Komisijos reformos do-
kumentuose suformuotus principus, antikonkurenciniu piktnaudziavi-
mu dominuojancia padétimi ir draudziamu turéty bati laikomas tik toks
objektyvus dominuojanéio tkio subjekto elgesys, kuris turi rinkos uzda-
rymo poveikj, daro zalg vartotojams ir néra objektyviai pateisinamas.

3) Atsisakymas tiekti yra kompleksinis, kelias atsisakymo tiekti rasis ir for-
mas, galincias sukeli skirtinga neigiamg poveikj konkurencijai, apimantis
piktnaudziavimo dominuojancia padétimi subinstitutas, todél néra gali-
mybés ir néra tikslinga pateikti visa apimancios atsisakymo tiekti sam-
pratos bei sukurti vieng teisinio vertinimo standarta visoms atsisakymo
tiekti formoms ar rasims.

4) Atsisakymai tiekti dominuojancio iikio subjekto konkurentams ir su juo
nekonkuruojantiems tikio subjektams jprastai turi skirtinga poveikj kon-
kurencijai atitinkamoje rinkoje, dél ko atsisakymai tiekti konkurentams
ir ne konkurentams turéty biti vertinami remiantis skirtingais teisiniais
standartais.

5) Nors ES konkurencijos teis¢je formuojasi dvi skirtingos — esminiy iStek-
liy ir i$imtiniy aplinkybiy - atsisakymo tiekti konkurentams vertinimo
doktrinos, jy esmé ir taikymo salygos yra i$§ esmés tos pacios, todél gali-
ma teigti, jog egzistuoja viena esminiy istekliy doktrina.

6) ES Komisijos, teismy praktikoje bei teisés doktrinoje néra aiskiai nustaty-
ty vienody esminiy istekliy doktrinos taikymo salygy.

7) Atsisakymo tiekti ne konkurentams neteisétuma jprastai lemia jparei-
gojimo (susiejimo, i§imtinio pirkimo ir t.t.), kurj siekia primesti domi-
nuojantis tkio subjektas taikydamas atsisakyma tiekti, neteisétumas. At-
sisakymas tiekti ne konkurentams tik i§imtiniais atvejais buna zalingas
konkurencijai - kai jis turi horizontalyjj rinkos uzdarymo poveikj - daro
neigiamg (paprastai - netiesiogine) jtakg konkurencijai toje rinkoje, ku-
rioje nagrinéjamas wkio subjektas dominuoja, arba kitoje, susijusioje rin-
koje.

Mokslinis darbo naujumas ir jo reik§mé. Pazymétina, jog $i disertacija

yra pirmasis darbas Lietuvoje, skirtas i$samiai atsisakymo tiekti kaip kompleksi-
nio subinstituto mokslinei analizei (apimant visas pagrindines atsisakymo tiekti
formas). Atkreiptinas démesys, jog Lietuvoje yra daugiau moksliniy darby kon-
kurencijos teisés srityje, ta¢iau né vienas i§ jy néra skirtas atsisakymo tiekti te-
matikai. Jvairiems konkurencijos teisés aspektams savo moksliniuose darbuose
démesio skyré Lietuvoje Zinomi Sios srities specialistai: I. Norkus disertacijoje,
skirtoje draudziamy susitarimy institutui, L. Daruliené disertacijoje, kurio-
je buvo analizuojami konkurencijos teisés ypatumai reguliuojant banky veikla,
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D. Svirinas disertacijoje bei monografijoje, skirtose vertikaliesiems susitarimams.
Koncentracijy probleminiams klausimams konkurencijos teiséje savo darbuose
démesio skyré ir A.Banevi¢iené bei L. Butkevic¢ius. Ypac svarbi yra R. Moisejevo
disertacija ,,Grobuoniska kainodara kaip piktnaudziavimo dominuojancia padé-
timi Europos Bendrijy konkurencijos teiséje forma®, kadangi ji yra skirta vienos
i§ piktnaudziavimo dominuojancia padétimi formy - grobuoniskos kainodaros
- problematikai konkurencijos teiséje. Tam tikrus svarbius atsisakymo tiekti as-
pektus savo monografijoje ,,Konkurencijos politika: teorija ir praktika® nagrinéjo
ir buves Konkurencijos tarybos pirmininkas R. Stanikiinas.

ES teisés moksle atsisakymui tiekti buvo skiriama gerokai daugiau déme-
sio. Atsisakymo tiekti vertinimo specifika ES konkurencijos teiséje yra nagriné-
je V. Korah, R. Whish, A. Jones ir B. Sufrin, J. Faull ir A. Nikpay, C. Bellamy ir
D. G. Child, J. Goyder, L. Ritter ir W. D. Braun, M. Tapkin ir kt. Bene i§samiausia
atsisakymo tiekti analize yra atlike A.J. Padilla ir R.O. Donoghue 2006 m. angly
kalba isleistoje monografijoje ,Law and Economics of Article 82 EC* ir E Rousse-
va savo 2010 m. i$leistoje monografijoje ,,Rethinking Exclusionary Abuses in EU
Competition Law*. Daugelis $iy autoriy tiesiog apzvelgia, apibendrina ir struk-
tarizuoja atsisakymo tiekti vertinimo praktika, ta¢iau tik maza jy dalis atlieka
kritiska ir i§samia Sios praktikos analize pagal konkurencijos teisés normas. Ko-
misijos jvykdyta SESV 102 straipsnio reforma sukélé naujg suinteresuotumo at-
sisakymu tiekti bangg ir priverté j $ig praktika pasiziaréti per nauja — reformos
inspiruota — prizme. Todél Sioje disertacijoje atsisakymas tiekti analizuojamas ne
kaip statiska, o kaip dinamiska piktnaudziavimo dominuojancia padétimi forma:
darbe atskleidziama atsisakymo tiekti vertinimo evoliucija ir siekiama, kiek tai
leidzia galimybeés, jzvelgti galimas tolesnes vystimosi tendencijas. Si disertacija
integruoja ir jau nusistovéjusiag Komisijos bei ES teismy praktika, ir naujajj Ko-
misijos pozilirj j atsisakymga tiekti, pateikta Komisijos reformos dokumentuose,
be to, tai bene i§samiausia sisteminé visy atsisakymo teikti rasiy studija, ir batent
$iuo aspektu ji iSsiskiria i§ kity mokslininky darby atsisakymo tiekti tematika.

Autoré, disertacijoje atskleisdama atsisakymo tiekti vertinimo raidg, pateik-
dama savo kritiskg poziarj ir pasitlymus esamo reglamentavimo tobulinimui, ti-
kisi, kad $i disertacija galéty prisidéti ne tik prie Lietuvos, bet ir ES konkurencijos
teisés mokslo raidos.

Autoreé taip pat tikisi, kad $is darbas bus vertingas ne tik teoriniu, bet ir prak-
tiniu poZiariu.

Darbe yra nagrinéjama atsisakymo tiekti teisinio vertinimo dinamika, kri-
tiskai analizuojant piktnaudziavimo dominuojancia padétimi ir atsisakymo tiekti
reglamentuojancius teisés aktus, jy ai$kinimo ir taikymo praktika, Komisijos jvyk-
dyta reforma bei jos jtaka piktnaudziavimo dominuojancia padétimi institutui bei
tolesnei atsisakymo tiekti vertinimo praktikai ES ir LR konkurencijos teiséje. To-

28



dél autoré noréty tikétis, kad $is darbas prisidés prie LR ir ES konkurencijos teisés
taikymo praktikos raidos bei suteiks tikio subjektams daugiau teisinio aiS$kumo, o
saziningg konkurencijg prizitrin¢ioms ir uztikrinanc¢ioms institucijoms - aiskes-
nes gaires vertinant konkrecius atsisakymo tiekti atvejus praktikoje.

Mokslinio tyrimo metodologija. Disertacijoje atliekamo mokslinio tyrimo
metodologijai tiesiogiai jtaka daré tyrimo objekto specifika. Dauguma darbe tai-
kyty tyrimo metody yra teoriniai, tac¢iau tyrimo objektas negaléjo buti i§samiai
iStirtas pasitelkus vien tik teorinius metodus, todél darbe taikyti ir teisiniy reiski-
niy tyrimui badingi empiriniai metodai.

Disertacijoje taikyta tyrimo metodologija bei jos ypatumai jgyvendinant
pagrindinj darbo tyrimo tikslg ir uzdavinius bei siekiant tinkamai i$analizuoti
tyrimo objekto specifika yra atskleidziami toliau.

Sisteminés analizés metodas. Sisteminé analizé leidZia nagrinéti tikrovés reis-
kinius kaip tam tikros visumos komponentus ir kaip visumg. Pasitelkusi sistemi-
nés analizés metodg autoré analizavo atitinkamy ES ir LR konkurencijos teisés
normy turinj, taip pat $iy normy taikymo praktika. Be to, $§is metodas padéjo
autorei atskleisti tiriamy rei$kiniy visumos ir dalies santykius, pavyzdziui, atsi-
sakymo tiekti samprata buvo analizuojama per piktnaudziavimo dominuojancia
padétimi sampratos prizme, o piktnaudziavimo dominuojancia padétimi sam-
prata bei atsisakymo tiekti vertinimo principai buvo nagrinéjami per viso pikt-
naudziavimo dominuojancia padétimi instituto tikslus, kurie turi tiesioging jtaka
$io instituto normy pazeidimo konstatavimui.

Sisteminiu biadu buvo nagrinéjamos ne tik atitinkamos teisés normos, bet
ir jy taikymo praktika; analizei buvo pasitelkiami jvairiy mokslininky pozitriai
tiriamg reigkinj.

Tarpdisciplininés ir tarpsakinés analizés metodas. Taikant §j metoda darbe
pladiai vadovaujamasi jvairiais ekonomikos désniais. Be to, darbe analizuojama
konkurencijos teisés ir civilinés teisés bei konkurencijos teisés ir intelektinés
nuosavybés teisés sgveika, taip iSryskinant konkurencijos teisés ginamy vertybiy
specifikg ir nustatant reikiamus teisinio reguliavimo prioritetus jvairiose teisés
$akose.

Darbe buvo naudotas ir priesingas analizei — sintezés - metodas, kurio tiks-
las — praktinis ar mintinis daliy, elementy jungimas j visuma, vieno objekto arba
jvairiy vieno objekto elementy siejimas j vientisg visybe. Sis metodas padéjo au-
torei apibrézti sgvokas, daryti apibendrinimus, suformuluoti i§vadas, atrasti bend-
rus kelioms atsisakymo teikti formoms vertinimo kriterijus ir pan.

Istorinis metodas leido autorei pazvelgti j tyrimo objekta per istorine prizme.
Probleminio (ir ne tik) tiriamo objekto aspekto analizé daznai reikalauja pazvelg-
tijjo praeitj, sukaupta patirtj, jg iSanalizuoti, pateikti i§vadas ir jas pritaikyti atei-
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tyje. Analizuojant teisés normas ir jy taikyma ypac svarbu atsizvelgti i atitinkamy
normy aiskinimo ir taikymo evoliucijg siekiant surasti optimaly teisinio verti-
nimo variantg. Istorinis metodas buvo ypa¢ naudingas autorei siekiant suvokti
jvykdytos SESV 102 straipsnio reformos prielaidas, tikslus, jos galimg jtaka toles-
nei piktnaudziavimo dominuojancia padétimi instituto ir jj sudaranciy sudétiniy
daliy - subinstituty, inter alia, atsisakymo tiekti, raidai.

Lyginimo metodas. Siekiant jvertinti konkreciy tiriamo objekto elementy
privalumus ir trakumus, iSry$kinti jy panasumus ir skirtumus, taikytas lyginimo
metodas. Jis padéjo autorei atskleisti, kokig jtaka turéjo ir tebeturi JAV konkuren-
cijos teisé ES konkurencijos teisei, o §i savo ruoztu — Lietuvos konkurencijos tei-
sés normy ir praktikos formavimuisi bei raidai. Lyginant skirtingose konkurenci-
jos teisés sistemose susiklos¢iusias atsisakymo tiekti teisinio vertinimo tradicijas
buvo ieskoma jy privalumy bei trikumy, o tai padéjo pateikti pasialymy dél jy
tobulinimo galimybiy. Darbe taikyta ir lyginamojo metodo rasis - lyginamasis
istorinis metodas, kuris leido jvertinti jvairiy tiriamo objekto elementy specifika
ir tarpusavio saveikg skirtingais istoriniais laikotarpiais.

Alternatyvy metodas. Alternatyvy metodo esmé yra galimybé palyginti gali-
mus moksliniy problemy sprendimo variantus — konkuruojan¢iy nuomoniy, teisi-
nio vertinimo modeliy ir kt. - ir, juos abipusiai sukritikavus, pasirinkti i§ keleto tik
vieng. Turédama omenyje, jog $ios disertacijos objektas — atsisakymas tiekti — yra
ypac kontroversiskas teisinis rei$kinys, kuris sulaukia jvairiy konkurencijos teise
taikanciy institucijy, mokslininky vertinimy, autoré tiesiog negaléjo ivengti $io
metodo taikymo - jis buvo batinas siekiant suformuoti autorés savarankiskg pozia-
rj i nagrinéjama objekta pries tai iSanalizavus galimas vertinimo alternatyvas.

Analogijos metodas. Sis metodas neigvengiamai buvo naudojamas analizuo-
jant atsisakymo tiekti reglamentavima ir vertinimg Lietuvos konkurencijos teisé-
je. Kadangi Lietuva jsipareigojusi suderinti savo konkurencijos teise su ES konku-
rencijos teise, ji ne tik privalo jtvirtinti analogiskas teisés normas atitinkamuose
teisés aktuose, bet ir uztikrinti $iy teisés normy vienoda (vadinasi, analogiska)
taikyma ir aiSkinima.

Istatymo leidéjo ketinimo, arba teleologinis metodas. Jstatymy leidéjo ketini-
mai (pvz., siekis suderinti LR ir ES konkurencijos santykius reglamentuojancia
teise, jtvirtintas Konkurencijos jstatymo 1 straipsnyje) rengiant ir priimant tam
tikra teisés akta buvo ypac svarbiis nagrinéjant LR konkurencijos teisés normas,
reglamentuojancias piktnaudziavimg dominuojancia padétimi ir atsisakyma
tiekti. Taip pat labai svarbig reik§me turéjo ES teisés akty leidéjo — Europos Ko-
misijos — ketinimy (tiksly) analizé, nagrinéjant ES jvykdytos reformos esme ir jos
jtaka tolesniam teisiniam dominuojan¢iy tkio subjekty elgesio vertinimui.

Lingvistinis metodas padéjo autorei atskleisti tiriamy teisés normy turinj ir
prasme remiantis jy Zodine iSraiska, jtvirtinta atitinkamuose teisés aktuose. Ti-
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riamy dokumenty tekstai buvo analizuojami vadovaujantis gramatikos, sintaksés
ir kitomis kalbos taisyklémis. Pazymétina, kad autoré, suvokdama lingvistinio
metodo ribotuma, kartu nagrinéjamo reigkinio analizei pasitelkdavo ir kitus ty-
rimo metodus, pvz., pasinaudodama telmologiniu metodu bei atsizvelgdama i
Lietuvos jstatymy leidéjy tiksla suderinti nacionaline konkurencijos teise su ES
teise, autoré Lietuvos teisés normas analizuodavo ne tik lingvistikai, bet ir per
jstatymuy leidéjo tiksly prizme ir laiké, jog neesminiai lingvistiniai teisés normy
teksto skirtumai yra teisiSkai nereik§mingi ir neturty keisti reglamentavimo es-
més ar apimties bei turéty bati aiskinami vadovaujantis atitinkamomis ES teisés
normomis ir jy taikymo praktika.

Be teoriniy metody, darbe taip pat nei$vengiamai taikytas ir kokybinis do-
kumenty analizés metodas — empirinis tyrimo metodas, dazniausiai pasitelkiamas
teisiniy reiskiniy analizei. Siuo metodu buvo analizuoti jvairiis dokumentai — LR
teisés aktai, Konkurencijos tarybos, Lietuvos teismy praktika, kaip pat ES teisés
aktai, Komisijos ir ES teismy sprendimai taikant atitinkamas konkurencijos teisés
normas, reglamentuojancias piktnaudziavima dominuojancia padétimi bei atsi-
sakymg tiekti.

Tyrimy apzvalga. Atsizvelgiant i tai, kad Lietuva yra ES naré, prisiémusi
jsipareigojimus derinti nacionaling teis¢ su ES teise, tinkamai jgyvendinti ja,
uztikrinti vienodos ES teisés taikymo praktikos formavima, daugiausia tyrimo
metu buvo remtasi atsisakymo tiekti reglamentavimu, jtvirtintu ES konkuren-
cijos teiséje (pirminiais bei antriniais ES teisés aktais, jskaitant rekomendacinio
pobudzio teisés aktus, kurie nors ir néra privalomi, ta¢iau yra informatyvas ir
labai reik§mingi moksliniu bei praktiniu pozitriu, kaip, pvz., Komisijos reformos
dokumentai,), Komisijos ir ES teismy praktikoje.

Nei$vengiamai mokslinio tyrimo $altiniais tapo ir Lietuvos Respublikos tei-
sés aktai, Lietuvos administraciniy teismy ir Konkurencijos tarybos sprendimai,
kuriuose atsispindi atitinkamy Lietuvos ir ES teisés akty taikymo praktika.

Atkreiptinas démesys ir | tai, jog ES konkurencijos teisés formavimuisi ypac
didele jtaka daré ir iki $iol daro JAV konkurencijos teis¢, todél tyrimo metu neis-
vengiamai buvo analizuojamas ir atsisakymo tiekti reglamentavimas JAV konku-
rencijos teiséje, ES ir LR konkurencijos teisei aktuali JAV teismy praktika.

Be norminio pobudzio ir teisés taikymo praktikoje $altiniy disertacijoje pla-
¢iai remtasi ir iSanalizuota gausia teisés doktrina. Kadangi, kaip minéta, Lietu-
voje néra i§samiy tyrimy disertacijos tematika bei atsizvelgiant i didesnj tyrimo
objekto i$tyrimo laipsnj uzsienio (pvz., ES, JAV) teisés moksle, labiausiai buvo
nagrinéjami ES ir JAV mokslininky darbai, jvairiy moksliniy diskusijy medziaga.
Darbe daznai remtasi A. J. Padilla ir R. O. Donoghue, M. Tapkin, R. Whish moks-
liniais darbais, kadangi juose atlikta i$samiausia piktnaudziavimo dominuojancia
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padétimi instituto bei atsisakymo tiekti subinstituto analizé, o $iy autoriy iSdés-
tytas pozitris j minétus teisinius rei$kinius bene labiausiai imponavo disertacijos
autorei. Labai naudingi tyrimui buvo ir Komisijos 102 straipsnio reformos doku-
menty komentarai.

Disertacijai parengti buvo pasitelkti jvairas $altiniai, prieinami ne tik Lietu-
vos bibliotekose ir jy turimose elektroninése duomeny bazése, bet buvo naudotasi
ir uzsienio valstybiy biblioteky fondais (kurie autorei buvo prieinami mokslinés
stazuotés uzsienyje metu), jy disponuojamomis elektroninémis informacijos sis-
temomis, siekiama apzvelgti ir i$analizuoti pa¢ius naujausius $altinius disertaci-
joje nagrinéjama tema.

Tyrimo rezultatai ir darbo struktara. Tyrimo rezultaty patikimuma, au-
torés nuomone, uztikrina darbe i$analizuota gausi teisés doktrina ir atsisakymo
tiekti subinstituto normy taikymo praktika.

Tyrimo rezultatai aprobuoti apsvarscius disertacija Mykolo Romerio univer-
siteto Verslo teisés katedroje. Kai kurios disertacijos dalys buvo paskelbtos mokslo
zurnaluose ,,Jurisprudencija“ ir ,Socialiniy moksly studijos®: 1) Novosad, A. Su-
tarties dél Europos Sgjungos veikimo 102 straipsnio reformos jtaka objektyvaus
pateisinimo sampratos raidai. Socialiniy moksly studijos. 2011, Nr. 3(1): 309-328.
2) Svirinas., D., Novosad A. Prekiy susiejimas kaip piktnaudziavimo dominuo-
jancia padétimi forma. Jurisprudencija: mokslo darbai. 2010, Nr. 2(120): 305-323.
3) Svirinas, D., Volochova, A. Atsisakymo sudaryti licencine sutartj vertinimas pa-
gal konkurencijos teise. Jurisprudencija: mokslo darbai. 2008, Nr. 10(112): 76-86.

Moksliniy tyrimy rezultatais autoré rémési ir vesdama konkurencijos tei-
sés dalyko praktinius uzsiémimus Mykolo Romerio universiteto studentams bei
savo advokato padéjéjos praktikoje, kadangi autoré daugiausia dirba su konku-
rencijos teisés aiSkinimo ir taikymo klausimais. Pirminiai tyrimo rezultatai taip
pat buvo aprobuojami ir tobulinami autorés mokslinés stazuotés Piety Danijos
universitete metu, apsikei¢iant nuomonémis ir Ziniomis su uzsienio kolegomis
mobkslininkais.

Disertacija sudaro jvadas, keturios déstomosios dalies dalys, i§vados ir pa-
sitlymai, naudotos literattiros sgrasas ir autorés moksliniy publikacijy sgrasas.

Pirmoje dalyje, siekiant apibrézti bendrg disertacijos objekto problematika
ir jos jtaka atsisakymo tiekti vertinimui, analizuojami piktnaudziavimo domi-
nuojancia padétimi samprata, radys, piktnaudziavimo dominuojancia padétimi
instituto tikslai, $io instituto reforma ES mastu, galimi piktnaudziavimo teisinio
vertinimo modeliai.

Antroje dalyje analizuojama atsisakymo tiekti samprata, rasys ir formos, pa-
grindziamas jy iSskyrimo pagrindas (pagrindai) ir formuluojami bendrieji atsisa-
kymo tiekti teisinio vertinimo principai.
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Trecioje dalyje yra pateikiamas atsisakymo tiekti konkurentams ir ne kon-
kurentams i$skyrimo pagrindimas, aptariami dominuojancio akio subjekto at-
sisakymo tiekti konkurentams ekonominio ir teisinio vertinimo ypatumai. Sie
ypatumai atskleidziami analizuojant atsisakymo tiekti konkurentams vertinimo
praktikos raida, pradedant ankstyva vertinimo praktika ir baigiant $ios praktikos
apibendrinimu ir sialymais SESV 102 straipsnio reformos dokumentuose, kartu
jvertinant $ios praktikos bei Komisijos reformos dokumentuose pateikty vertini-
my ir sitlymy racionaluma bei pagrjstuma. Didziausias démesys $ioje dalyje, be
abejo, yra skiriamas esminiy i$tekliy doktrinai.

Ketvirtoje disertacijos dalyje analizuojamas atsisakymo tiekti ne konkuren-
tams vertinimas ir jo ypatumai, juos lyginant su atsisakymo tiekti konkurentams
specifika, taip pat atskiri atsisakymo tiekti ne konkurentams atvejai (susiejimas,
atsisakymas tiekti primetant i$imtinio pirkimo jsipareigojimg ir pan.).

ISVADOS

Atlikto tyrimo rezultatai leidzia autorei konstatuoti, jog iSkeltas tyrimo tikslas
buvo pasiektas, uzdaviniai jvykdyti, o disertacijos jvade autorés suformuluoti gina-
mieji teiginiai pasitvirtino. Visa tai atsispindi $iose autorés padarytose i§vadose:

1. Piktnaudziavimo dominuojancia padétimi samprata yra viena kontrover-
siskiausiy sampraty ES bei LR konkurencijos teiséje, nes iki $iol joje néra aiskiai
apibrézta, kurie dominuojancio ikio subjekto veiksmai laikytini piktnaudziavi-
mu, o kurie yra teiséti, be to, néra aiskiai apibrézty piktnaudziavimo dominuo-
jan¢ia padétimi instituto tiksly, nesutariama dél jy svarbos ir prioritety. Sios
problemos savo ruoztu turi neigiamos jtakos ir atsisakymo tiekti, kaip vienai i$
piktnaudziavimo dominuojancia padétimi formy, teisiniam vertinimui. Todél
pirminis Zingsnis teisingo teisinio atsisakymo tiekti vertinimo link turéty bati
aiskiy kriterijy, kuriais remiantis tam tikras dominuojancio tkio subjekto elge-
sys turéty bati laikomas draudziamu ir neteisétu, nustatymas. Atsizvelgiant j ES
Komisijos ir teismy praktikoje, Komisijos reformos dokumentuose suformuotus
principus, antikonkurenciniu ir draudziamu piktnaudZiavimu dominuojancia
padétimi turéty buti laikomas tik toks objektyviai suvokiamas dominuojancio
akio subjekto elgesys, kuris turi rinkos uzdarymo poveikj, daro Zalg vartotojams
ir néra objektyviai pateisinamas.

2. Atsisakymas tiekti yra sudétinis piktnaudziavimo dominuojancia padé-
timi subinstitutas, kuris apima kelias atsisakymo tiekti rasis ir formas, galincias
sukelti skirtinga neigiama poveikj konkurencijai. Atsizvelgiant j Komisijos re-
formos dokumentuose nustatytus antikonkurenciniy piktnaudziavimy teisinio
vertinimo tikslus bei principus, vertinant atsisakymus tiekti pagal konkurencijos
teise turi buti vadovaujamasi vertinimo principais, pagrijstais tokio atsisakymo
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galimu ar realiu poveikiu konkurencijai atitinkamoje rinkoje, o ne atsizvelgiama j
konkretaus atsisakymo tiekti formg. Atsizvelgiant i tai néra galimybés ir netikslin-
ga pateikti visa apimancios atsisakymo tiekti sampratos bei sukurti vieng teisinio
vertinimo standartg visoms atsisakymo tiekti formoms ar rasims. Ta¢iau kelioms
atsisakymo tiekti rasims (formoms) gali buti sukurti bendri teisinio vertinimo
principai atsizvelgiant j tam tikros atsisakymo tiekti rasies (formos) sukeliamus
neigiamus padarinius konkurencijai.

3. Atsisakymai tiekti konkurentams ir ne konkurentams turéty bati verti-
nami remiantis skirtingais teisiniais standartais, nes paprastai jy galimas sukelti
ar sukeliamas neigiamas poveikis konkurencijai yra skirtingas: atsisakymas tiekti
konkurentams turi vertikalyjj, o ne konkurentams - horizontalyjj rinkos uzda-
rymo poveiki.

4. Siuo metu ES konkurencijos teiséje lygiagreciai plétojamos dvi panasios
atsisakymo tiekti konkurentams vertinimo doktrinos: esminiy iStekliy doktrina ir
iSimtiniy aplinkybiy doktrina. Véliau susiformavusios i$§imtiniy aplinkybiy dokt-
rinos pagrindg sudaro daugelis ES teismy ir Komisijos praktikoje suformuluo-
ty esminiy istekliy doktrinos savoky (tokiy kaip, pvz., objektyvaus pateisinimo,
batinumo, konkurencijos panaikinimo ir kt.) ir postulaty, i§ esmés vieninteliu
papildomu privalomu $ios doktrinos taikymo kriterijumi Komisijos ir ES teismy
praktikoje bei teisés doktrinoje laikoma naujo produkto sukairimo salyga. Naujo
produkto salyga, autorés nuomone, neturéty bati laikoma batina salyga nei at-
sisakymo suteikti licencijg, nei atsisakymo suteikti prieiga prie esminiy istekliy
vertinimo atvejais, tac¢iau abiem atvejais naujo produkto sukairimas galéty buti
vienu i$ atsisakymo tiekti objektyvaus pateisinimo kriterijy. Vadinasi, egzistuoja
ne dvi skirtingos, o tik viena - esminiy istekliy doktrina.

5. I$analizavus aktualig, nors ir nenuoseklig bei priestaringa, Komisijos ir ES
teismy praktikq, Komisijos reformos dokumentus, taip pat teisés doktring, teigti-
na, jog vieningai nustatyty esminiy iStekliy doktrinos taikymo salygy néra. Auto-
rés nuomone, atsisakymas tiekti konkurentams turéty bati vertinamas remiantis
$iy salygy visuma: a) atsisakyma tiekti taiko priessrovinéje rinkoje dominuojantis
ukio subjektas; b) atsisakoma tiekti preké ar paslauga yra batina konkurentui, kad
jis galéty veiksmingai konkuruoti pasrovinéje rinkoje; c¢) dél atsisakymo tiekti
gali bati panaikinta veiksminga konkurencija pasrovinéje rinkoje tuo galimai da-
rant zalg vartotojams; d) atsisakymas tiekti néra objektyviai pateisinamas.

6. Atsisakymo tiekti ne konkurentams teisinis vertinimas stokoja teisinio
tikrumo ir apibréztumo, ypac dél to, kad ES teismy ir Komisijos praktika Siuo
aspektu yra nesusiformavusi ir nenuosekli, bei dél to, kad Komisijos reformos
dokumentuose $iai atsisakymo tiekti rasiai beveik neskiriama démesio.

7. Atsisakymo tiekti ne konkurentams neteisétuma jprastai lemia jpareigo-
jimo (susiejimo, i§imtinio pirkimo ir t. t.), kurj siekia primesti dominuojantis
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ukio subjektas taikydamas atsisakyma tiekti, neteisétumas. Atsisakymas tiekti
ne konkurentams tik i$imtiniais atvejais bana zalingas konkurencijai - kai jis
turi horizontalyjj rinkos uzdarymo poveikj - daro neigiamg (paprastai - netie-
siogine) jtaka konkurencijai toje rinkoje, kurioje nagrinéjamas ukio subjektas
dominuoja, arba kitoje, susijusioje rinkoje. Faktas, kad atsisakymas tiekti su-
kelia ne konkurentui tam tikry ,nepatogumy®, neturéty buti pakankama prie-
Zastis tai pripazinti zala konkurencijai. Todél, jeigu realios ar potencialios Za-
los dominuojancio tkio subjekto konkurentams bei konkurencijai atsisakymu
tiekti ne konkurentui nedaroma, tai atsisakymas tiekti ne konkurentui neturéty
bati draudziamas.

8. Atsisakymo tiekti ne konkurentui atveju atsisakomos tiekti prekés ar atsi-
sakomos teikti paslaugos batinumas paprastai néra esminis atsisakymo aspektas.
Batinumo salyga gali bati aktuali atsisakymo tiekti tarpinj produkta atveju ir tada
ji tampa neatskiriama neigiamo poveikio konkurencijai salygos nustatymo dalis.
Reiksmingas konkurencijos apribojimas (arba veiksmingos konkurencijos panai-
kinimas) tokiu atveju paprastai néra batinas, nes vien dél dominuojancio tkio
subjekto buvimo rinkoje konkurencija ir taip bina Zymiai sumazéjusi.

PASIULYMALI

Atsizvelgdama | disertacijoje atlikto mokslinio tyrimo rezultatus bei anks-
Ciau pateiktas i§vadas, autoré pateikia LR jstatymy leidéjui, ES teismams, Komi-
sijai bei kitoms institucijoms $iuos pasitilymus dél atsisakymo tiekti bei piktnau-
dziavimo dominuojancia padétimi teisinio reguliavimo tobulinimo:

1. Pripazinus, kad Zalos vartotojams sglyga yra neatskiriama konkurencijos
panaikinimo salygos dalis, o kiekvienas antikonkurencinis piktnaudziavimas do-
minuojancia padétimi visais atvejais turéty daryti, nors ir netiesiogiai, neigiama
poveikj vartotojy interesams bei tai, kad objektyvus pateisinimas tapo neatskiria-
ma piktnaudziavimo sampratos dalimi, tikslinga pataisyti Konkurencijos jstaty-
mo 9 straipsnio nuostatg ja iSdéstant taip :

»Draudziama piktnaudziauti dominuojancia padétimi atitinkamoje rinkoje
atliekant visokius veiksmus, kurie riboja ar gali riboti konkurencija galimai da-
rant Zalg vartotojams arba kurie nepagristat-varzokity-tkio-subjektygatimybes
veiktirinkeje-arba tik pazeidzia vartotojy interesus ir kurie néra objektyviai patei-
sinami, jskaitant: [...]“

Galima ir alternatyvi $io straipsnio formuluoté, kuri nebaty siejama su konk-
rec¢iy dominuojancio tikio subjekto veiksmy pasekmémis konkurencijai ir/ar var-
totojams, ir panasi j dabartine SESV 102 straipsnio redakcija, pavyzdziui:

»Draudziama piktnaudziauti dominuojancia padétimi atitinkamoje rinkoje
atliekant visokius veiksmus, jskaitant: [...]“
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2. Siekiant uztikrinti didesnj teisinj tikruma bei apibréztuma ir i$vengti
nepagristo tkio subjekty klaidinimo dél susiejimo teisétumo rekomenduojama
pakeisti SESV 102 straipsnio (d) punkto bei Konkurencijos jstatymo 9 straipsnio
4 punkto formuluotes jas i$déstant taip:

»d) vertimas sudaryti sutartis kitoms $alims prisiimant papildomus jsiparei-
gojimus, kuriypobtidisirkomercinépaskirtis kurie neturi nieko bendra su tokiy
sutarciy dalyku.”

»4) sutarties sudaryma, kai kitai sutarties Saliai primetami papildomi jsi-
pareigojimai, kurie pagal-komercinj-pobtidi-ar-paskirt; néra tiesiogiai susije su
sutarties objektu.”

3. Komisijai sialytina pataisyti Komunikato 81 punktg jame patikslinant
atvejus, kuriais atsisakymo tiekti konkurentams praktika Komisija laikys vienu i$
jgyvendinimo prioritety, ir Komisijos nurodytas salygas papildant dviem papil-
domais punktais:

= atsisakymg tiekti taiko prie$srovinéje rinkoje dominuojantis tkio su-
bjektas;

= tajkomas atsisakymas tiekti néra objektyviai pateisinamas.

4. ES Komisijai (galimai papildant Komunikatg atitinkamomis nuostatomis)
bei ES teismams siiloma nustatyti aiskius bendrus teisinius kriterijus, kuriais re-
miantis bty nustatomas dominuojancio tikio subjekto atsisakymo tiekti ne kon-
kurentui teisétumas ir SESV 102 straipsnio pazeidimas. Sitlytina atsizvelgti j tai
ir pabreézti, kad atsisakymas tiekti ne konkurentams turéty buti vertinamas kaip
draudziamas i§ esmés tik tais atvejais, kai jis turi netiesioginj horizontalyjj rinkos
uzdarymo poveikj.
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