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Algimantas Sindeikis

FREEDOM OF SPEECH AND OTHER
CONSTITUTIONAL VALUES:
ISSUES OF BALANCING

Summary

Constitution of the Republic of Lithuania sets the principal democratic values
of society. Human rights assume special role in the system of constitutional values.
Article 25 of the Constitution of the Republic of Lithuania establishes the right of a
human being to have his own convictions and freely express them. Article 25 of the
Constitution of the Republic of Lithuania establishes the right to everyone to have
freedom to express his opinion and convictions and to freely impart them. This is
an essential clause for the creation and protection of democracy.

Constitutional freedom of expression is realised in ordinary laws. Article 25
of the Constitution of the Republic of Lithuania establishes the principle of free-
dom of expression that is realised in the Civil Code of the Republic of Lithuania,
Law on Provision of Information to the Public and other ordinary laws. Freedom
of expression, just like other constitutional human rights and freedoms, is not
absolute. Employment of the freedom of expression faces such requirements that
are required in the democratic society to protect the rights and freedoms of other
human beings, as well as the constitutional arrangement.

Ordinary courts (general jurisdiction and specialised), which examine cases
for determining balance of freedom of expression and other constitutional values,
must construe the content of constitutional rights of human beings. Decisions by
ordinary courts in the cases of determining the balance of freedom of expression
and other constitutional values must be based on the constitutional dimension of
the freedom of expression and other constitutional values.

With the freedom of expression’ in the contemporary world versatile infor-
mation (news and opinions) instantly spreads and reaches wide public. Abun-
dance of modern electronic mass media, its specific nature in relation to free
of charge and easily accessible abundant means of dissemination and gathering
of information also require new means of regulation, efficient methods of hon-
our and dignity protection, protection of private life, as well as means for the
determination of balance of the freedom of expression and other constitutional
principles. The age of the Internet created almost ideal conditions for personal

! In this dissertation the legal concepts “freedom of expression” and “freedom of speech”
are used as synonyms just like in international case-law (in English freedom of speech, in
German Redefreiheit, in French la liberté dexpression).



freedom of expression. Alongside with the newspapers, magazines, TV channels,
also the wide Internet space provides a possibility for finding and disseminating
a lot of opinions, interpretations of facts, direct participation in spreading and
commenting on the news by the citizens themselves. Today one may exchange
opinions and news with hundreds of thousands of people in a flash. The tenden-
cies of Internet use by the public during the first decade of the 21* century suggest
that professional mass media and journalism gradually lose ground against Web
2.0 Internet era which rendered the global Internet network the space of debates
among 1.6 billion Internet users lasting all day long.

Exercise of the constitutional freedom of expression (Article 25 of the Con-
stitution of the Republic of Lithuania) within the societies following constitutional
values is the major factor shaping the political will of citizens. Wide-ranging, all-
round public discussion about all public interest issues is possible only subject to due
freedom of information. In indirect democracy, strong disseminator of information
acting between citizens and the Parliament able to create the field for discussion
and mutual impact is a necessity. Significance, quality, all-roundedness of discus-
sion on all public interest issues is the major factor determining correct choices of
citizens and politicians. Restriction of freedom of expression and information or
prohibition of free search, receipt and dissemination thereof shall be considered as
subjugation of a human being, as a free and autonomous creature.

In the daily life of contemporary democracy communication of political
parties with citizens is first of all assisted by free mass media’. The role of the
“watchdog” (the term of the European Court of Human Rights (ECHR) - engl.
watchdog) is of major importance in revealing the circumstances under which
politicians or other public persons take one or another political and administra-
tive decision, allows identifying the reasons and circumstances of taking such de-
cisions. No citizens (even the citizens of the most democratic country) are satis-
fied with the quality of mass media. This is evidenced both by general intellectual
discourse and the number of conflicts arising due to statutory freedom of speech
and other constitutional values in international and national courts. And this
does not imply only dissatisfaction with the quality of mass media; this implies
dissatisfaction with the quality of democracy. The question “Quo vadis — press”
implies the question “Quo vadis - democracy”, since press and democracy are
interrelated like Siamese twins®. Therefore, it is particularly important how con-
flicts over the freedom of speech and other constitutional values will be directed

2 Feckner, FE Medienrecht. 10 Auflage. Mohr Siebeck Tiibingen verlag, 2009, p. 9.

> Quo vadis - Presse? Die Zukunf der Presse im digitalen Zeitalter. Von Professor
Dr.Jirgen Becker. Yeitschrift fiir Urheber und Medienrecht 2010 I. Einfithrung zum
Symposion des Instituts fiir Urheber- und Medienrecht im Rahmen der Medientage
Miinchen 2009 am 30. Oktober 2009. 54. Jahrgang Heft 1/2010.



in the future. The concept “democratic society” may be interpreted as the society
characterised by the elements of democratic society, i.e. distinctive “features of
democratic society”, namely, pluralism, tolerance and liberalism*. The Lithuanian
media and persons actively exercising the freedom of expression become more
and more dependent on the judicial authority. The Lithuanian courts of general
jurisdiction acting within the institutional system established by the Constitution
and ordinary laws of the Republic of Lithuania in cooperation with the Seimas,
Government, Constitutional Court, European Court of Human Rights, Inspector
of Journalist Ethics, Ethics Commission of Journalists and Publishers are likely
to become more and more important in shaping the jurisprudence of implemen-
tation of the freedom of expression and resolutions of contradictions between
personal honour and dignity, private life’. Upon implementation of the operating
principles of courts in the law doctrine of the Republic of Lithuania, the Lithua-
nian case-law becomes a source of law equivalent to ordinary law. The laws ad hoc
enacted by the legislature must be interpreted and applied at courts. The effective
judgements of the Supreme Court of Lithuania, the Court of Appeal of Lithuania,
regional and district courts become the document which must be followed in
shaping further culture of actions in the public space for all participants in the
public discourse, i.e. citizens, politicians and journalists.

Problem of the object of the research. The thesis aims at identifying the
tests of balancing between the freedom of self-expression and personal honour
and dignity, and private life within the Lithuanian case-law and evaluating if the
Lithuanian case-law is in compliance with the Constitution of the Republic of
Lithuania, European Convention for the Protection of Human Rights and Fun-
damental Freedoms and the case-law of the European Court of Human Rights.
This dissertation aims at evaluating whether the jurisprudence of the Lithuanian
ordinary courts of determining the balance of freedom of speech and other con-

* ECHR 29/06/2004 case Leyla Sabin v. Turkey (GC), case No 44774/98, par. 108.

* Decision of 16 January 2006 of the Constitutional Court of the Republic of Lithuania “On
the compliance of Article 131 paragraph 4 of the Code of Criminal Procedure of the Re-
public of Lithuania (version of 11 September 2001) with the Constitution of the Republic
of Lithuania, compliance of Article 34 paragraph 5 (versions of 10 April 2003, 16 Septem-
ber 2003), Article 244 paragraph 2 (versions of 10 April 2003, 16 September 2003), Article
407 (version of 19 June 2003), Article 408 paragraph 1 (version of 14 March 2002), Article
412 paragraphs 2 and 3 (version of 14 March 2002), Article 413 paragraph 5 (version of 14
March 2002), Article 414 paragraph 2 (version of 14 March 2002) of the Code of Criminal
Procedure with the Constitution of the Republic of Lithuania and requests of the District
Court of Siauliai Region for investigation if Article 410 of the Code of Criminal Procedure
of the Republic of Lithuania (version of 14 March 2002) does not contravene the Constitu-
tion of the Republic of Lithuania”. Official Gazette. 2006, No 7-254.



stitutional values corresponds to the wide-ranging and deep in constitutional
terms jurisprudence of constitutional and ordinary courts of the countries with
the longer history under democratic conditions. The thesis analyses if the Lithua-
nian courts of general and special jurisdiction duly determine the balance be-
tween equivalent constitutional values, i.e. contradictions between the freedom
of speech and personal honour and dignity or protection of personal life. The
thesis establishes the tests of resolution of the afore-mentioned contradictions
employed by the Lithuanian courts, evaluates if the Lithuanian courts resolving
contradictions between the freedom of self-expression and personal honour and
dignity or private live properly confine their discretion and having widely re-
vealed the conflicting constitutional and conventional values ad hoc properly bal-
ance between them prior to delivering a court judgment.

On the basis of the recognised and developed methodology on the analysis
of balancing and proportionality of constitutional principles by the Western re-
searchers in law (Robert Alexy, Aharon Barak, Carlos Bernal Pulido, Kai Moller,
T. Alexander Aleinikoff) over several recent years, the thesis presents the meth-
odology for determining the balance of freedom of expression and other consti-
tutional principles. This methodology is composed of the unity of three tests for
determining the balance of constitutional principles:

1. Rules of balancing of constitutional principles

2. Weight formula of constitutional principles and their balancing elements

3. Burden of argumentation in revealing the contents of balancing elements

of constitutional principles in triadic scale ad hoc.

Development of such methodology for determination of balance of freedom
of speech and other constitutional principles required revealing the balancing
elements of the weight formula of constitutional principles and their contents in
the triadic scale. Test of determining the balance of specific, freedom of expres-
sion and other constitutional values — proportionality stricto sensu requires deep
constitutional revelation of balancing elements. The absence of this make impos-
sible the balancing of constitutional principles against each other in ad hoc case.

The major hypothesis of the dissertation is as follows: following the modern
theory of proportionate analysis, it is possible to develop the methodology of
balancing determination between the freedom of speech (freedom of expression
protected by Article 25 of the Constitution of the Republic of Lithuania) and other
constitutional principles based not on substance methodology, but on methodol-
ogy of balancing and proportionality between constitutional principles and pro-
vide practical aspects of application of this methodology in the case-law reveal-
ing the most common universal judicial precedents of resolutions of the above
contradictions (based on the case-law of the ECHR binding upon the Lithuanian
courts and precedent case-law of the courts of the USA and Continental Europe)
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which may serve both as a methodological and practical tool in resolving the
afore-mentioned contradictions. This methodology is rather complete and may
be applied in the case-law in dealing with the problems of determining the bal-
ance of particular cases of freedom of speech and other constitutional values. Af-
ter introducing the general methodology of resolution of contradictions between
the freedom of expression and other constitutional values the thesis considers
the jurisprudence of the Constitutional Court of the Republic of Lithuania. Fol-
lowing the jurisprudence of the Constitutional Court of the Republic of Lithua-
nia, this analysis allows to disclose the contents of the balancing elements of the
weight formula of the constitutional principle, namely the freedom of speech.
Furthermore, the cases of the ECHR and constitutional and ordinary courts of
other countries relevant to this issue are considered.

Cases of the Lithuanian courts, analysed in this dissertation, were created
on the basis of the aspects of the Constitution of the Republic of Lithuania and
the European Convention for the Protection of Human Rights and Fundamental
Freedoms in terms of determination of balance of principles and the analysis of
balancing and proportionality. The thesis tries to answer whether the courts of
Lithuania “balance” and “weigh”, look for wide-ranging public content of the public
interest and freedom of speech, ad hoc weight in contemporary political, economic
or social life of Lithuania. The author of the paper tries to give the answer whether
the consideration of cases on human rights may include a mathematised part of the
argumentation burden, whether the mathematization of judge’s argumentation and
mathematic structuring of revealing his arguments may lead to a more transpar-
ent and persuasive consideration of determination of the balance of constitutional
principles. The conclusions of the thesis suggest that there are a lot of cases when
the ordinary courts remain within the framework of their legal positivism and fail
to provide a more detailed “weighing” or “balancing” of constitutional principles
in their judgement. Failing to do this the court leaves true justice behind its judge-
ment and renders its content hardly understandable or even not understandable at
all not only to the public, but also to courts of other chains which after the decision
of the Constitutional Court delivered in 2006 should look for precedents in the ju-
risprudence of the Lithuanian courts of higher instances. Decisions of these courts
most usually are reached on the basis of intuitive perception of justice or applica-
tion of positivist subsumption of legal norms in an ad hoc case.

Structure of the thesis. The first part of the thesis (Theoretical Aspects of
Balancing between the Constitutional Principles) reveals and analyses the general
methodologies of balancing between the constitutional principles. During the pe-
riod of 2004-2010, the general methodology of balancing between the constitu-
tional principles was developed in Germany, mainly by Prof. Robert Alexy and



his colleagues from other world countries (Aharon Barak, Carlos Bernal Pulido,
Kai Moller, T. Alexander Aleinikoff) who put efforts to analyse and summarise
the case-law of the Federal Constitutional Court of Germany and other constitu-
tional and ordinary courts, systemise and structure it into universal methodology
of balancing and between the constitutional principles and proportionate analy-
sis thereof. During this decade Prof. Barako, the former chairman of the Supreme
Court of Israel, also has made a highly significant contribution to development of
the general methodology of proportionate analysis.

The first chapter analyses the general genesis of the method of balancing
and proportionate analysis, its methodological peculiarities and application in
different countries and various international courts. The summarised balancing
and proportionate analysis methodology at the end of the first chapter shows
how such methodology may be applied both on theoretical and practical levels of
resolution of determination of balancing between the constitutional principles.

The second part of the thesis summarises the issues of resolution of balanc-
ing problem between the freedom of speech and other constitutional values in the
jurisprudence of the ECHR, the USA, Germany and the national constitutional
and ordinary courts of other countries. This part reveals and analyses the balanc-
ing elements used for resolution of contradictions between the freedom of speech
and other constitutional values in the final phase of proportionate analysis, i.e.
the phase of proportionality stricto sensu. Such legal concepts as public interest,
shaping of public opinion, public persons, framed issue of distinction between
opinion and fact, determined forms of the constitutional self-expression and le-
gal aspects of the quality of content of self-expression are defined as balancing
elements. The second section analyses The second chapter analyses the scope of
application of methodology of balancing or balancing-proportionate analysis of
constitutional principles in the case-law of the ECHR, the Federal Constitutional
Court of German and the Supreme Court of the United States of America. It
brings to light how particular issues concerning contradictions between the free-
dom of speech and other constitutional values are solved in accordance with stare
decisis doctrine. All cases of the above contradictions are divided according to
particular generalised classification.

The third part of the thesis introduces a summary of the methodology of
balancing proportionate analysis of constitutional principles and reveals the bal-
ancing elements of “Formula of Weights’, i.e. balancing between the freedom of
speech and other constitutional values, and legal content thereof. Balancing ele-
ments are revealed through the analysis of the case-law of the cases of contra-
dictions between the freedom of speech and other constitutional values in the
ECHR, the courts of the USA, continental Europe. Their contents is provided on
the triadic scale (serious, moderate, light) by means of displaying the influence
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of the above balancing elements on the abstract application of the constitutional
principle of the freedom of speech establishing its particular ad hoc weight in the
case under consideration.

The fourth section of the thesis introduces the generalised methodology of
balancing and proportionate analysis of the freedom of speech and other consti-
tutional values by making the “Weight Formula” of the constitutional principles
under consideration and establishing the place of the balancing elements of the
contradictions between the freedom of speech and other constitutional values.

The fifth part of the thesis considers the concept of judicial precedence rel-
evant to resolution of the contradiction between the freedom of speech and other
constitutional values related both to revealing of the balancing elements and the
necessity for confinement of the judge’s discretion and the issue of depersonalisa-
tion of judicial procedural documents which significantly impedes the procedure
of balancing and appropriate analysis of the constitutional principles; sets out the
obstacles of depersonalisation in certain cases for balancing of the constitutional
principles ad hoc and possible ways of solution of the said issue.

The sixth section of the thesis analyses the jurisprudence of the Constitu-
tional Court and ordinary courts of the Republic of Lithuania concerning con-
tradictions between the freedom of speech and other constitutional principles.
The doctrine of the freedom of speech developed by the Constitutional Court of
the Republic of Lithuania during 17 years is considered. The peculiarities of the
method of balancing and proportionate analysis are identified in the jurispru-
dence of the Constitutional Court of the Republic of Lithuania.

This part of the thesis also analyses how the case-law of the Lithuanian
courts of general jurisdiction resolves the cases of contradictions between the
freedom of speech and other constitutional values directly applying the Constitu-
tion of the Republic of Lithuania and the regulations established in the ordinary
laws. In the light of the methodology on the balancing and proportionate analysis
described in the first chapter and the precedents of stare decisis set out in the
second part, the thesis shows how analogous cases are handled (to what extent
the above methodology of balancing and proportionate analysis is applied) in the
jurisprudence of ordinary courts of Lithuania. Moreover, it gives a summary of
methodology on balancing and proportionate analysis applied by the ECHR and
the national courts of other countries in pursuance of establishing to what extent
the methodology of balancing and proportionate analysis of the constitutional
principles is applied in the case-law of the Lithuanian ordinary courts.

Possible alternative resolutions of contradictions between the freedom of
speech and other constitutional principles according to the balancing elements
of proportionate analysis stricto sensu and by means of the generalised weight
formula of the constitutional principles (deduced by Prof. R. Alexy) are set out in

11



this part of the dissertation through the analysis of the case-law of the Lithuanian
ordinary courts. Under the methodology of balancing of freedom of speech and
other constitutional principles, the “Weight Formula” of these competing consti-
tutional principles shall be formulated as the principal conclusion of this thesis.
The necessary balancing elements of constitutional principles for the formation
of the “Weight Formula” are given in a triadic scale (or higher gradation), as well
as revealing their constitutional contents.

The final part of the thesis lays down the conclusions and recommendations
of the thesis.

Research methodology. The thesis employs several research methods rec-
ognised in the science of law.

Firstly, the systematic logical analysis of constitutional principles is applied
to disclose the balancing problems of these principles. The present method is
applied to reveal the constitutional contents of freedom of speech. It allowed to
disclose the relation of the constitutional principle of freedom of expression with
other constitutional principles and link the international and national scientific
jurisprudence of freedom of speech with the jurisprudence of national constitu-
tional and ordinary courts.

Method of file and document analysis was applied for going deeper into the
problem of balancing between the freedom of expression and other constitutional
principles in the works of legal scientists from various world countries.

Theological, linguistic and historical research methodology was applied in
order to determine the constitutional objectives of balancing between the free-
dom of expression and other constitutional principles.

In particular cases of determining balancing between the freedom of expres-
sion and other constitutional principles, heard in the constitutional and ordinary
courts, the descriptive and hypothetical simulation programming method is ap-
plied, on the basis of which the ad hoc contents of freedom of expression and oth-
er constitutional principles is revealed under the triadic scale, trying to perform
the qualitative and quantitative weighing procedure of constitutional principles
by means of mathematization attributing to it precise mathematic values accord-
ing to the arithmetic calculation.

This dissertation was based also on sociologic method to reveal the contents
of the balancing elements of the “Weight Formula” of constitutional principles, in
particular the triadicity in a particular social reality, predetermined by particu-
lar national and historic aspects of social development. The descriptive research
method is applied in presenting specific cases of constitutional and ordinary
courts, the facts from these cases, required for exhaustive and systematic analysis
of ad hoc application of the balancing and proportionate analysis in the cases.
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The thesis argues that modern the methodology of balancing and propor-
tionate analysis may be used in resolving the issues ad hoc of the contradiction
between the freedom of speech and other constitutional principles. The specific
content of the three elements of the methodology of balancing and proportion-
ate analysis (the rule of balancing, the weight formula and the judge’s burden of
argumentation) in the cases of contradictions between the freedom of speech and
other constitutional principles is revealed.

Aim and objectives. The thesis aims at developing the methodology on the
basis of which it would be possible to handle the cases of balancing of constitu-
tional values by virtue of the methodology of balancing and proportionate analy-
sis developed by the Western researchers in law which recently has been widely
and more frequently applied for the resolution of contradictions between consti-
tutional principles. The thesis analyses the general theory of legal argumentation
only to the extent it is necessary to disclose its essence and faults in resolving the
contradictions between the freedom of speech and other constitutional values.
The peculiarities of application of proportionate analysis and balancing (or pro-
portionality principle stricto sensu) in the case-law of the ECHR and the courts of
Lithuania will be set out in the practical research part of the thesis.

The objective of the first part of the thesis (Chapter I of the thesis) is to
present the generalised scientific and court jurisprudental doctrine of balancing
and proportionate analysis of constitutional principles, which in the second sec-
tion (other sections of the dissertation) is used for the resolution of contradic-
tions between the freedom of speech and other constitutional values, analysing
and comparing the case-law of the ECHR, constitutional and ordinary courts of
other countries and the courts of Lithuania, disclosing the employment of the
above methodology in the jurisprudence of the international and national juris-
prudence in Lithuania. Particularly great attention is paid to the analysis of the
extent of court discretion and rationality of argumentation.

Relevance of the topic of the thesis. Solution of the considered issue would
be of great theoretical and practical significance, since the afore-mentioned issues
at least partially are related to the important issue of evaluation of the scientific ma-
turity of jurisprudence. Furthermore, the obtained results also would be especially
significant in justifying the legitimacy of the court judgements delivered in the cases
of settlement of social conflicts. The true is that if the judgements delivered by courts
are based on evaluations and it is impossible to rationally justify the latter, then at
least in a majority of cases real standard beliefs or decisions of certain professional
groups which cannot be legitimated in one or another way become the basis for re-
solving the arising disputes in such cases®. Such statement of R. Alexy exposes a great

¢ Alexy R. A Theory of Legal Argumentation: The Theory of Rational Discourse as Theory of
Legal Justification. Vilnius: Legal Information Centre, 2005, p. 25. 13



legal issue, i.e. the court judgement which is not grounded on rational argumenta-
tion without revealing the structure of argumentation and content of motives in it is
not legitimate in the substantive legal sense. It goes without saying that it is legitimate
in institutional sense, but such justice is not of high quality. Prof. A. Barak maintains
that if there is no trust, there is no justice’. According to Prof. E. Jarasitnas, adminis-
tration of justice that cannot be trusted does not bring major benefit®.

The legal issues of the constitutional principles were analysed in a number of
scientific works of the jurists of Lithuania (Prof. E. Karis, Prof. E. Jarasitinas, Prof.
J. Zilys, Prof. V. Sinkevicius, Prof. G. Mesonis, Prof. E. Sileikis et al.) revealing the
problem of balancing of constitutional principles. Different aspects of the consti-
tutional principles were considered in two doctor’s theses, i.e. the thesis of Dr. K.
Jankauskas “The Concept of Principles of Law and its Consolidation in Consti-
tutional Jurisprudence” and the thesis of Dr. L. Belitiniené “Protection of Human
Rights as Constitutional Values in the Jurisprudence of the Constitutional Court
of the Republic of Lithuania” The latter dissertation also analyses the works of the
associate professor Dr. Liudvika Meskauskaité in the field of freedom of speech
(monograph “Media Law”) and the doctoral thesis of Dr. Edita Ziobiené “Protec-
tion of Information about Person’s Private Life”

The above thesis sets out the specific methodology of balancing and propor-
tionate analysis between the freedom of speech and other constitutional princi-
ples which may be employed in the case-law.

Presentation of the thesis research results

Balancing and proportionate analysis between the constitutional principles
is one of major modern ways of interpretation of the constitutional rights. The
modern methodology of balancing and proportionate analysis of constitutional
principles created by R. Alexy, A. Barak and developed by other Western sci-
entists of law is sufficiently complete to be employed as a rational tool of legal
argumentation in handling the cases of contradictions in court. The above theory
of interpretation of constitutional principles is based on the assumption that all
constitutional rules are divided into principles and regulations. The constitu-
tional rules as regulations are applied by means of direct subsumption, whereas
constitutional principles is something not realised in the law to the maximum
extent and must be optimised in respect of other constitutional principles. Thus,
constitutional rules are applies by two different means. The rules as regulations
are applied by means of subsumption, whereas the rules as constitutional princi-
ples are applied by means of balancing and proportionate analysis.

7 Barak, A. The Judge in a Democracy. Constitutional jurisprudence, 2006, 1:297-297.
8 The Weekly Veidas. 2010. No 32. Interview of the week.
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Methodology of balancing and proportionate analysis are based on the idea
of discursive constitutionalism which is based of the following three theses. First,
the rule of balancing between constitutional principles: the greater the degree of
detriment to one constitutional principle, the greater the need to protect the oth-
er constitutional principle. Second, balancing is based on rational arguments that
can be made explicit by means of the “Weight Formula” of constitutional princi-
ples. Third, interpretation of the Constitution by means of rational argumentation
is the condition of democratic legitimation of judges implemented only in case
the judge provides his/her rational argumentation of the constitutional principles
in contradiction and arguments for their interharmonisation.

The below “Weight Formula” applied to the constitutional principles pro-
vided by R. Alexy:

IPiC * WPiA * RPiC
SPjC * WPjA * RPJC

to a great extent solves the issues of ad hoc rationality of the balancing and
proportionate analysis of constitutional principles despite the limits of applica-
tion thereof and all criticism about the rationality of the modern methodology of
balancing and proportionate analysis.

Here WP4,jC is the concrete weight of the confronting constitutional prin-
ciples in relation to each other., IPiC is the concrete degree of detriment to one
constitutional principle, SPjC is the concrete degree of non-satisfaction of the
competing constitutional principle, WPiA is the abstract weight of the consti-
tutional principle Pi, WPjA is the abstract weight of the competing principle Pj,
RPiC is the concrete error of the weight of the constitutional principle, RPjC is
the error of the weight of the competing constitutional principle Pj.

In this thesis the author sets the objective to apply the modern methodology
of balancing and proportionate analysis for resolution of particular contradictions
between the freedom of speech and other constitutional values. The thesis provided
the particular devised formula of balancing and proportionate analysis of the free-
dom of speech and other constitutional values based on the “Weight Formula” of
the balance between freedom of speech and other constitutional principles:

PP*PI*PD* CCEJ*F*O*]JL*AS* AQ* SS* TFS
WIS, OCP = = mm oo oo e
PHD * PL* SS* POGM * B

where Wfs,ocp is the ratio between weights of the freedom of speech and
other constitutional principles.
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The numerator of the above “Weight Formula” of the freedom of speech and
other constitutional principles includes the balancing elements of the constitu-
tional freedom of speech with particular constitutional weight.

To work out the generalised “Weight Formula” of the freedom of speech and
other constitutional values, the identified balancing elements of the content of the
freedom of speech as the constitutional principle are revealed in the thesis.

Thus, below are set out the balancing elements of the freedom of speech
and other constitutional principles-values and triadicity (ad hoc establishment
of the scope of three balancing elements of the constitutional principle) which is
relevant to the quantitative expression of the “Weight Formula” and significant in
legal terms:

1. The elements of the freedom of speech (freedom of expression) on the
triadic scale are as follows:

1.1. PP is the public person (absolute or par excellence, conditional or
relative, short-time public person)

1.2. PLis the public interest (high, moderate, low)

1.3. PD is the political debates (evident, possible moderate assignment,
weak or indirect assignment)

1.4. CCE] is the compliance with the Code of Ethics of Journalists (full
compliance, compliance to a significant extent, poor compliance or
non-compliance)

1.5. F is the fact, spread news (evident-fully proved, not proved, very
doubtful)

1.6. O is the opinion (bases on facts, may be formed from the circum-
stances of the case, not based on any evidence)

1.7. JL is the journalist’s language or form of expression (ethical, moder-
ate ethical, unethical)

1.8. AS is the audience size (large, medium, small)

1.9. AQ is the audience quality (educated, average, massive)

1.10. SS is the State secret (strong public interest to know, medium, weak

or absolutely unreasonable public interest to know)

I.11. TFS is the touchiness of the freedom of speech (very touchy, mod-
erately touchy, slightly touchy). The uniqueness of the above bal-
ancing element lies in the fact that information is recognised as
untouchy if there are no grounds for intervening in the freedom of
expression’.

° Ruling of 11 January 2011 of Panevézys Regional Court in the civil case No 2A-19-
278/2001.
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2. Other constitutional values often competing with the freedom of speech
as the constitutional principle are also possible:

2.1. PHD is the infringement of personal honour and dignity (high,
moderate, low)

2.2. PL is the infringement of private life (high, moderate, low)

2.3. SSis the disclosure of the State secret (secret is of high important, of
average importance, of low importance)

2.4.POGM is the infringement of the public order and good morals
(heavily infringed, moderately infringed, slightly infringed)

2.5. B is the blosphemia, i.e. infringement of religious feelings (high,
moderate, low).

The afore-mentioned balancing elements of the “Weight Formula” of the
freedom of speech and other constitutional principles were revealed following
the jurisprudence of the ECHR, the jurisprudence of the Constitutional Court
of the Republic of Lithuania and the jurisprudence of the cases of contradictions
between the freedom of speech and other constitutional values in the USA and
Continental Europe.
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Conclusions of the thesis

1. Freedom of expression in the constitutional system of human rights
takes a particular place. Its complete realisation predetermines the possibilities
for the implementation of a series of other constitutional human rights and exist-
ence and improvement of democratic society. Determination of the balance be-
tween the freedom of expression and other constitutional values is an objectives
of high significance, the resolution of which requires rational disclosure of the
restriction of constitutionally proportionate freedom of expression and argumen-
tative determination of constitutionally proved limits of such restriction ad hoc.

2. Methodology of balancing and proportionate analysis of constitutional
principles provides judges with rational tools of legal argumentation by virtue
of which it is possible to handle the cases of balancing between the freedom of
speech and other constitutional values by means of confining own discretion in a
transparent manner and disclosing own arguments and motives both to the par-
ties to the proceedings and the public. International and national courts are more
likely to solve the problem of balancing between the freedom of speech and other
constitutional values employing the methodology of balancing and proportionate
analysis.

3. The methodology of balancing and proportionate analysis of constitu-
tional principles is based on three subtests:

L. Rule of balancing,

II. “Weight Formula” of constitutional principles

III. Judge’s burden of argumentation in revealing the contents of balanc-

ing elements of constitutional principles in triadic scale (or high gradation).

3.1. The abstract weights of constitutional principles in the “Weight
Formula” of constitutional principles ad hoc are established by re-
vealing their concrete weight of constitutional value. The concrete
weight of constitutional principles is revealed by virtue of the set of
the balancing elements that must be taken into consideration by the
court.

3.2. In pursuance of rational and correct performance of full proceduret
of balancing and proportionate analysis of constitutional principles,
it is necessary to disclose the legal content of the balancing elements
(serious, moderate, slight) in triadic scale (or higher gradation). The
procedure of balancing between constitutional principles is impos-
sible without revealing their legal multilayer content ad hoc or inter-
ference or level of implementation thereof.
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3.3. The modern methodology of balancing and proportionate analysis
allows performing both the qualitative and quantitative analysis of
the contradicting constitutional principles and establishing the hi-
erarchy of constitutional principles ad hoc.

4. In Lithuania, there are such conditions of public mistrust in courts
(analogous to the conditions of the decision by the Supreme Court of the Unit-
ed States in the case “New Deal” and the political statements of the President
ED. Roosevelt) which require new, informal, transparent and rational methodol-
ogy of judicial argumentation (one of such theories may be proportionate analy-
sis and balancing) to avoid further growth of mistrust in courts. Both the duly
unlimited discretion of the judge and subsumption methodology of application
of positive legal rules prevents transparency of the judicial judgments and creates
a serious impediment for their perception and increase in trust in courts.

5. When handling the cases of contradictions between the freedom of
speech and other constitutional values courts must reveal ad hoc balancing ele-
ments of the contradicting constitutional values (degree of personal publicity, de-
gree of public interest existence, compliance with the Code of Ethics of Journal-
ists, honesty in exercising the freedom of speech, distinction between the opinion
and the fact, qualitative and quantitative parameters of the audience, etc.). The
number of balancing elements must be revealed to the maximum extent neces-
sary in a given situation. Failure to disclose important ad hoc balancing elements
and assess them on a multilayer scale may be considered to be faulty judicial
practice when the judge or court exercises disproportionate discretion not given
by the Constitution. Disclosure of all necessary balancing elements in ad hoc
case allows making the court’s judgement transparent and understandable and
duly grounded and creating conditions for compliance with the constitutional
doctrine established by the Constitutional Court of the Republic of Lithuania.
Balancing elements, weight and content thereof may vary in different legal sys-
tems and cultures. The common European balancing elements of the freedom
of speech and other constitutional values identified in the jurisprudence of the
ECHR must be applied in the case-law of the Lithuanian courts. The case-law of
the ECHR is binding upon the judgements of the Lithuanian courts. Disregard of
them contravenes the Constitution of the Republic of Lithuania.

6. When handling the cases of contradictions between the freedom of
speech and other constitutional values, both the general test with full content of
ad hoc necessary balancing elements and micro tests when only two contradict-
ing constitutional vales, i.e. constitutional principles, are weighed may be drawn
up. The “Weight Formula” of constitutional principles is a full set of balancing
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elements of constitutional principles which helps to disclose all contradicting
constitutional principles, the judge’s motives and provide detailed argumentation
of his/her judgement. Micro balancing tests are suitable to handling simple cases
in which it is not difficult to establish the mutual balance of the contradicting
constitutional principles.

7. Inthe case-law of the Lithuanian courts of general jurisdiction the cases
of contradictions between the freedom of speech and other constitutional values
are rarely handled as the cases of contradictions of constitutional human rights
or contradictions between human rights and the public interest. In such cases the
courts applying ordinary legal rules avoid full disclosure of all ad hoc contradict-
ing constitutional values, fail to reveal the balancing elements of the constitution-
al values necessary for such type of cases and perform the proportionate analysis
thereof. Formation of such case-law of the Lithuanian courts may be partially
explained by non-existing possibility of individual appeal to the Constitutional
Court of the Republic of Lithuania. As there is no jurisprudence concerning the
established balance between the freedom of speech and other constitutional val-
ues within the highest judicial instance, the courts of general jurisdiction have no
proper and rational national methodology of handling such cases. The jurispru-
dence of the ECHR concerning the freedom of speech and other constitutional
values binding upon the ordinary courts of the Republic of Lithuania fully reach-
es only the cassation instance of the Lithuanian courts of general jurisdiction.

8. The rational methodology of balancing and proportionate analysis cre-
ated by the Western researchers in law (R. Alexy, A. Barak, C. B. Pulido, etc.),
developed and based on abundant jurisprudence of the Federal Constitutional
Court of Germany, the Supreme Court of Israel and other national constitution-
al courts and courts of general jurisdiction. In principle, such methodology of
balancing and proportionate analysis of constitutional principles is akin to the
jurisprudence methodology of application of the European Convention for the
Protection of Human Rights and Fundamental Freedoms in the jurisprudence of
the ECHR. The concepts of argumentation used by the ECHR are necessity, suit-
ability and proportionality and conformity of the scope of invasion of the human
right with the existing public interest “are methodically akin to the ones formu-
lated in the methodology of balancing and proportionate analysis, i.e. the Rule of
balancing” the “Weight Formula” of constitutional principles or proportionality
sricto sensu, or the the judge’s burden of argumentation. However, the methodol-
ogy of balancing and proportionate analysis is more precise, more clearly struc-
tured and provides a possibility for covering a wide spectrum and ad hoc value
contents of the balancing elements of contradicting constitutional principles.
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9. When handling the cases of contradictions between the freedom of
speech and other constitutional values the Lithuanian courts of general jurisdic-
tion unreasonably give prominence to the test of sorting out opinion from fact,
thus, giving disproportionate prominence to the constitutional freedom of ex-
pression of opinion and giving priority to the above principle over other constitu-
tional principles. The principle of expression of opinion like other constitutional
principles is not absolute. The most recent jurisprudence of the ECHR emphasises
that the issue of sorting out opinion from fact in the discussions on the issues of
the public interest is not of vital importance. Onus probandi, i.e. grounding one’s
opinion on the facts, may be established in the national ordinary law. The con-
stitutional human right to dignity may be infringed both by spreading the news
which bear no relation to reality or by infringing personal honour and dignity
and acting in an unethical manner, without observing the professional ethics of
journalists, failing to refer to the facts and arguments, expressing opinions which
are offensive, humiliating personal honour and dignity, creating an opinion about
a person lacking any fact-based and well-grounded evidence.

10. Following the case-law of the Lithuanian courts, it is necessary to state
that protection of honour and dignity of public persons is hardly implemented and
when balancing between the contradicting constitutional values in the proceedings
where participate public persons the freedom of expression, as a rule, is considered
to be a greater value. This thesis explores if such judicial precedents when only
one balancing element of the contradictions between the freedom of speech and
other constitutional values is used, but there is an unreasonable failure to evaluate
other necessary ad hoc balancing elements are ungrounded in constitutional terms,
if different constitutional values are sufficiently widely revealed. Disproportionate
invasion of the honour and dignity and private life of public persons creates incen-
tives for the increase in persons in the public life who are not demanding for their
personal honour and dignity and protection of their private life. Creation of such
incentives would allow concentration of persons who would render low require-
ments for honour and dignity set by themselves the common norm of life in the
public space, solution of common issues. Such tendency would contradict the con-
ception of constitutional harmony and civic society.

11. The list of public persons established in the Lithuanian ordinary law,
the Law on Provision of Information to the Public, is too narrow and conforms
neither to the case-law of the ECHR binding upon our courts nor the national
jurisprudence of the cases dealing with the contradiction between the freedom
of speech and other constitutional values in other countries. The fact that when
deciding if there is set a too strict limit between public and private persons in the
case of a person protecting his/her honour or dignity and demanding to deny
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the news which bear no relation to reality may be regarded as the weak point in
the case-law of the Lithuanian courts. The fact that in the jurisprudence of the
Lithuanian courts public persons are not divided according to different degrees of
publicity thereof may be also considered as a fault. Thus, different circumstances
of the cases are disregarded and in the case of a contradiction between constitu-
tional principles there is a failure to consider the nuances of balancing between
principles concerning ad hoc establishment of more precise weights of different
constitutional values.

12. Due to insufficient existence of legal consciousness it is recommended
to establish the rule in the Code of Civil Procedure of the Republic of Lithuania
concerning the procedure for use of the methodology of resolution of balancing
between the freedom of expression and other constitutional values and drawing
up of a judicial procedural document explicitly requesting for balancing and pro-
portionate analysis of the freedom of expression and other constitutional values.
According to its structure, the established precise procedure for drawing up a
decision on resolution of the cases regarding the balance between the freedom of
speech and other constitutional values could be analogous to the procedure for
drawing up a judgement of the ECHR revealing the elements of the proportionate
analysis, i.e. necessity, suitability, proportionality, in different judgement.

13. The rule established in the Code of Administrative Offences (Article 214°
of the Code of Administrative Offences) in accordance with which an inspector
of journalist ethics shall make a record of administrative offence for any offence
of the President of the Republic of Lithuania is surplus, since the jurisprudence of
the ECHR establishes that the honour and dignity of political rulers shall not be
treated differently from other citizens. In the ECHR case Colommbani v. France it
was acknowledged that the rules of the country cannot have privileges restricting
the freedom of expression of other persons. Such persons should defend their
honour and dignity, protection of private life under general procedure.

14. Absolute depersonalisation of personal data in the judicial procedural
documents is unreasonable in constitutional terms, on the level of the EU law, or-
dinary laws and is in conflict with the principle of publicity of the constitutional
judicial proceedings, contradicts the public interest to know the surnames, names
of the public persons violating the laws. Absolutisation of personal privacy in the
judicial procedural documents contravenes the principle of the Constitution as a
unanimous legal act and gives priority to the constitutional principle of protec-
tion of personal private life over the principle of publicity of judicial proceedings
and principle of the right to gathering and dissemination of information. Deper-
sonalisation of the surnames and names of the parties to the proceedings contra-
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dicts the case-law of the ECHR concerning publication of own judgements by the
court itself and the parties to the proceedings, and the jurisprudence of the cases
heard in the court. Depersonalisation of the surnames and names of the parties to
the proceedings implies exclusion of the economic, social, political, professional
and cultural conditions of the case which determined one or another judgement
of the judge from the proceedings.

15. The freedom of expression established in the Constitution of the Repub-
lic of Lithuania is not duly established in the ordinary law. The concept of opinion
not precisely defined in Article 2 of the Law on Provision of Information to the
Public allows expressing it without grounding it on the facts and arguments. Such
regulation of the freedom of expression on the level of ordinary law allows shap-
ing a false, ungrounded and undeserved opinion about a person, thus, infringing
personal honour and dignity. The most recent jurisprudence of the ECHR allows
the to establish the requirement for grounding an opinion on facts and argu-
ments in their ordinary law. Appearance of such rule in the Law on Provision of
Information to the Public of the Republic of Lithuania would imply a positive
legal shift for the persons participating in the public space to correctly exercise
the constitutional freedom of expression. The case-law of the courts of general
jurisdiction of the Republic of Lithuania established in the ordinary law requires
grounding opinions on facts, having adequate factual grounds for them. In 2009,
the Supreme Court of the Republic of Lithuania changed its case-law in the cases
of protection of the honour and dignity of public persons and created a precedent
on the basis of which sorting out of news (facts and data) from opinions is not
important when public persons defend their honour and dignity. As the public
discuss on the matters of the public interest, how public officers and journalists
should exercise the broad freedom of criticism about the actions of the author-
ity even when the statements made may lack clear factual ground, the difference
between factual and evaluative statements (news and opinion) becomes less and
less important. Such judicial precedent in the cases of public persons emphasises
the necessity for broad discussion on the matters of public interest in a demo-
cratic society. Such precedent obliges courts to reveal the wide-ranging content
of public interest before balancing between the constitutional values in handling
the cases of contradiction between the honour and dignity and the freedom of
expression of public persons.

16. As the modern Internet technologies develop, the public opinion about
a person may be moulded in a flash. Negative public opinion which infringes per-
sonal honour and dignity may be shaped both by disseminating knowledge and
expressing opinions. As the courts restore the infringed personal right to honour
and dignity, it is necessary to evaluate the size and quality of the audience to which
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the information infringing the constitutional right was disseminated and seek to
restore the infringed right within the adequate audience. The infringed personal
right to honour and dignity restored in the courtroom or the mass media with
small audience which was the first that disseminated the information humiliat-
ing personal honour and dignity cannot be considered as proper and restoring
personal constitutional right. The ordinary law of the Republic of Lithuania lacks
proper mechanism for restoration of the infringed personal constitutional right
to dignity.

1.
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Algimantas Sindeikis

ZODZIO LAISVE IR KITOS KONSTITUCINES VERTYBES:
PUSIAUSVYROS NUSTATYMO PROBLEMOS

Santrauka

LR Konstitucijoje jtvirtintos svarbiausios demokratinés visuomenés verty-
bés. Zmogaus teiséms konstituciniy vertybiy sistemoje tenka ypatinga vieta. LR
Konstitucijos 25 str. jtvirtinta zmogaus teisé turéti savo jsitikinimus ir juos laisvai
reiksti. LR Konstitucijos 25 str. kiekvienam zmogui suteikia galimybe laisvai for-
muoti savo nuomong ir paziiras bei laisvai jas skleisti. Tai bitina salyga demo-
kratijai kurti ir saugoti.

Konstituciné saviraiskos laisvé jgyvendinama ordinariniuose jstatymuose.
LR Konstitucijos 25 str. jtvirtintas savirai$kos laisvés principas jgyvendintas LR
Civiliniame kodekse, LR Visuomenés informavimo jstatyme bei kituose ordina-
riniuose jstatymuose. Savirai$kos laisvé, kaip ir kitos konstitucinés Zmogaus tei-
sés ir laisvés, néra absoliuti. Naudojantis saviraiskos laisve susiduriama su tokiais
reikalavimais, kurie batini demokratinéje visuomenéje siekiant apsaugoti kity
zmoniy teises ir laisves, konstitucine santvarka.

Ordinariniai (bendros kompetencijos ir specializuoti) teismai, spresdami Zo-
dzio laisvés ir kity konstituciniy vertybiy pusiausvyros nustatymo bylas, turi inter-
pretuoti konstituciniy Zmogaus teisiy turinj. Priimdami sprendimus Zodzio laisvés
ir kity konstituciniy vertybiy pusiausvyros nustatymo bylose ordinariniai teismai
turi remtis Zodzio laisvés ir kity konstituciniy vertybiy konstitucine dimensija.

Naudojantis zodzio laisve' $iuolaikiniame pasaulyje sukuriama pati jvai-
riausia informacija (Zinios ir nuomonés) sklinda ir pasiekia didele auditorija
akimirksniu. Modernios elektroninés ziniasklaidos gausa, jos specifika, susijusi
su nemokamais ir lengvai prieinamais gausiais informacijos skleidimo ir rinki-
mo budais, i§ teisés taip pat reikalauja naujy reguliavimo buady, efektyviy gar-
bés ir orumo gynimo, privataus gyvenimo apsaugos bei saviraiskos laisvés ir
kity konstituciniy principy pusiausvyros nustatymo metody. Interneto amzius
sukiiré beveik idealias salygas zmogaus saviraiskos laisvei. Ne tik laikras¢iai, zur-
nalai, televizijos kanalai, bet ir neaprépiama interneto erdvé suteiké galimybe
suzinoti ir paskleisti gausybe nuomoniy, fakty interpretacijy, patiems pilie¢iams
betarpiskai dalyvauti skleidziant ir komentuojant $ias Zinias. Siandien akimirks-

10 Saviraiskos laivés ir Zodzio laisvés teisinés savokos $ioje disertacijoje vartojamos kaip si-
nonimai, taip, kaip tai vartojama ir tarptautinéje praktikoje; (saviraiskos laisvé, angl. free-
dom of speech, vok. Redefreiheit, pranc., la liberté dexpression).
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niu galima apsikeisti nuomonémis ir Ziniomis su $imtattkstantine auditorija.
XXI a. pirmojo de$imtmecio visuomenés interneto vartojimo tendencijos rodo,
kad profesionalioji ziniasklaida ir zurnalistika savo pozicijas pamazu uzleidzia
Web 2.0 interneto erai, pasaulio interneto tinklg pavertusiai 1,6 mlrd. interneto
vartotojy iStisg parg trunkanciy debaty erdve.

Demokratines vertybes i§pazjstanciose visuomenése naudojimasis konstitu-
cine savirai$kos laisve (Lietuvos Respublikos Konstitucijos 25 str.) yra svarbiau-
sias veiksnys, formuojantis pilie¢iy politing valig. Plati, jvairiapusé visuomeniné
diskusija visais vie$ojo intereso klausimais jmanoma tik esant tinkamai informa-
cijos laisvei. Netiesioginéje demokratijoje biitinas stiprus informacijos skleidéjas,
veikiantis tarp pilieciy ir parlamento, galintis sukurti diskusijos ir abipusio po-
veikio lauka. Diskusijos prasmé, kokybé, visapusiSkumas visais vieSojo intereso
klausimais yra svarbus veiksnys, lemiantis teisingus pilie¢iy ir politiky pasirinki-
mus. Zodzio laisvés, informacijos ribojimas ar draudimas jos laisvai iegkoti ir ja
gauti bei skleisti yra Zzmogaus, kaip laisvos ir autonomiskos butybés, pavergimas.

Siuolaikinés demokratijos kasdienybéje politinéms partijoms komunikuo-
ti su pilieciais pirmiausia talkina laisva ziniasklaida''. ,Sarginio $uns“ (Europos
Zmogaus Teisiy Teismo, toliau — EZTT, terminas; angl. watchdog) vaidmuo yra
pagrindinis atskleidziant aplinkybes, kurioms esant politikai ar kiti vieSieji as-
menys priima vienokius ar kitokius politinius ir administracinius sprendimus,
leidZia identifikuoti $iy sprendimy motyvus ir priémimo aplinkybes. Jokios, net
ir pacios demokratiskiausios, valstybés pilieciai néra patenkinti ziniasklaidos ko-
kybe. Apie tai liudija tiek bendras intelektualinis diskursas, tiek teisiniy zodzio
laisveés ir kity konstituciniy vertybiy konflikty skai¢ius tarptautiniuose ir nacio-
naliniuose teismuose. Ir tai néra tik nepasitenkinimas ziniasklaidos kokybe - tai
nepasitenkinimas demokratijos kokybe. Klausimas ,,Quo vadis — spauda® impli-
kuoja klausimg ,,Quo vadis — demokratija“, nes spauda ir demokratijg yra susije
kaip Siamo dvyniai'?. Todél ypac svarbu, kokia teisinés kultaros vaga bus kreipia-
mi zodzio laisvés ir kity konstituciniy vertybiy konfliktai ateityje. ,Demokratinés
visuomenés® sgvoka gali buti aiskinama kaip reiskianti visuomene, kuriai badingi
demokratinés visuomenés bruozai: ,,pliuralizmas, tolerancija ir liberalumas — ski-
riamieji demokratinés visuomenés pozymiai“®’.

Lietuvos Ziniasklaidos priemonés ir savirai$kos laisve aktyviai besinaudo-
jantys asmenys tampa vis labiau priklausomi nuo teisminés valdzios. Veikdami

1 Feckner, F. Medienrecht. 10 Auflage. Mohr Siebeck Tiibingen verlag, 2009, p. 9.

2 Quo vadis - Presse? Die Zukunf der Presse im digitalen Zeitalter. Von Professor
Dr.Jirgen Becker. Yeitschrift fiir Urheber und Medienrecht 2010 I. Einfithrung zum
Symposion des Instituts fiir Urheber- und Medienrecht im Rahmen der Medientage
Miinchen 2009 am 30. Oktober 2009. 54. Jahrgang Heft 1/2010.

13 EZTT 2004-06-29 byla Leyla Sabin v. Turkey (GC), bylos Nr. 44774/98, paragr. 108.
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LR Konstitucijos ir ordinariniy jstatymy nustatytoje institucinéje sistemoje kartu
su Seimu, Vyriausybe, Konstituciniu Teismu, EZTT, Zurnalistq etikos inspekto-
riumi, Zurnalisty ir leidéjy etikos komisija, Lietuvos bendrosios kompetencijos
teismai tampa vis svarbesni formuojant saviraiskos laisvés jgyvendinimo bei as-
mens garbés ir orumo, privataus gyvenimo kolizijy sprendimy jurisprudencija.
Lietuvos Respublikos teisés doktrinoje jgyvendinus precedentinius teismy vei-
klos principus'* Lietuvos teismy praktika tampa lygiaver¢iu ordinarinei teisei
teisés $altiniu. Istatymy leidéjo leidziamus jstatymus ad hoc tenka interpretuoti
ir taikyti teismuose. Jsigalioje Lietuvos Auksc¢iausiojo Teismo, Apeliacinio teis-
mo, apygardos ir apylinkiy teismy sprendimai tampa dokumentu, kuriuo tenka
vadovautis modeliuojant savo tolesne veikimo vie$ojoje erdvéje kultirg visiems
vie$ojo diskurso dalyviams - pilie¢iams, politikams, Zurnalistams.

Tyrimo objekto problema. Disertacijos tikslas — identifikuoti saviraiSkos
laisvés bei asmens garbés ir orumo, privataus gyvenimo pusiausvyros nustatymo
testus Lietuvos teismy praktikoje ir jvertinti, ar Lietuvos teismy praktika atitinka
Lietuvos Respublikos Konstitucijg, Europos Zmogaus Teisiy ir Pagrindiniy Laisviy
Apsaugos (toliau EZTPL) Konvencija bei EZTT praktika. Disertacijoje siekiama
jvertinti, ar Lietuvos ordinariniy teismy zodzio laisvés ir kity konstituciniy vertybiy
pusiausvyros nustatymo jurisprudencija atitinka ilgesnj istorinj laikotarpj demo-
kratijos salygomis veikianciy valstybiy konstituci$kai placig ir gilig ZodzZio laisvés
konstituciniy ir ordinariniy teismy jurisprudencija. Disertacijoje analizuojama, ar
Lietuvos bendrosios kompetencijos ir specializuoti teismai tinkamai nustato lygia-
verciy konstituciniy vertybiy — savirai$kos laisvés bei asmens garbés ir orumo ar
privataus gyvenimo apsaugos kolizijy pusiausvyra. Nustatomi Lietuvos teismy mi-
néty kolizijy sprendimo testai, vertinama, ar Lietuvos teismai, spresdami savirais-
kos laisvés bei garbés ir orumo ar privataus gyvenimo kolizijas, tinkamai apriboja
savo diskrecijg ir placiai atskleide susidarusiy konstituciniy ir konvenciniy vertybiy
konfliktus ad hoc tinkamai jas balansuoja prie§ priimdami teismo sprendima.

" LR KT 2006-01-16 nutarimas ,,Dél Lietuvos Respublikos baudziamojo proceso kodekso
131 straipsnio 4 dalies (2001 m. rugséjo 11 d. redakcija) atitikties Lietuvos Respublikos
Konstitucijai, dél Lietuvos Respublikos baudziamojo proceso kodekso 234 straipsnio
5 dalies (2003 m. balandzio 10 d., 2003 m. rugséjo 16 d. redakcijos), 244 straipsnio
2 dalies (2003 m. balandzio 10 d., 2003 m. rugséjo 16 d. redakcijos), 407 straipsnio
(2003 m. birzelio 19 d. redakcija), 408 straipsnio 1 dalies (2002 m. kovo 14 d. redak-
cija), 412 straipsnio 2 ir 3 daliy (2002 m. kovo 14 d. redakcija), 413 straipsnio 5 dalies
(2002 m. kovo 14 d. redakcija), 414 straipsnio 2 dalies (2002 m. kovo 14 d. redakcija)
atitikties Lietuvos Respublikos Konstitucijai ir dél pareiskéjo — Siauliy rajono apylinkés
teismo prasymy istirti, ar Lietuvos Respublikos baudziamojo proceso kodekso
410 straipsnis (2002 m. kovo 14 d. redakcija) nepriestarauja Lietuvos Respublikos Kon-
stitucijai® Valstybés Zinios. 2006, Nr. 7-254.
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Sioje disertacijoje, naudojantis pastaryjy keleriy mety Vakary teisés moks-
lininky (Robert Alexy, Aharon Barak, Carlos Bernal Pulido, Kai Méller, T. Ale-
xander Aleinikoft) pripazinta ir iplétota konstituciniy principy balansavimo ir
proporcingumo analizés metodika, sukurta zodzio laisvés ir kity konstituciniy
principy pusiausvyros nustatymo metodika. Si metodika susideda i$ trijy konsti-
tuciniy principy pusiausvyros nustatymo testy visumos:

1. Konstituciniy principy Balansavimo taisyklés.

2. Konstituciniy principy Svoriy formulés ir jos balansavimo elementy.

3. Argumentavimo pareigos atskleidziant konstituciniy principy balansavi-

mo elementy turinj triadinéje (stiprus, vidutinis, silpnas) skaléje ad hoc.

Kuriant tokig metodika ZodZio laisvés ir kity konstituciniy principy pusiaus-
vyrai nustatyti, buvo butina atskleisti konstituciniy principy svoriy formulés balan-
savimo elementus bei jy turinj triadinéje skaléje. Specifiniy, zodzio laisvés ir kity
konstituciniy vertybiy pusiausvyros nustatymo testui — proporcingumui stricto
sensu bitinas gilus konstitucinis balansavimo elementy atskleidimas. Be jo nejma-
nomas konstituciniy principy balansavimas vienas kito atzvilgiu ad hoc byloje.

Pagrindiné disertacijos hipotezé — remiantis $iuolaikine proporcingumo ana-
lizés teorija galima sukurti ne subsumpcijos, o konstituciniy principy balansavi-
mo ir proporcingumo analizés metodika grindziama apibendrintg zodzio laisvés
(saugomos LR Konstitucijos 25 straipsnio - saviraiskos laisvés) ir kity konstitu-
ciniy principy pusiausvyros nustatymo metodika bei pateikti praktinius $ios me-
todikos taikymo teismy praktikoje aspektus, atskleidziancius pacius bendriausius
$iy kolizijy sprendimy universalius teisminius precedentus (grindziamus Lietuvos
teismus saistanc¢ia EZTT praktika bei precedentine JAV ir kontinentinés Europos
teismy praktika), kurie gali buti tiek metodologinis, tiek praktinis jrankis spren-
dziant minétas kolizijas. Si metodika yra pakankamai isbaigta ir gali biiti taikoma
teismy praktikoje sprendziant konkrecias zZodzio laisvés ir kity konstituciniy ver-
tybiy pusiausvyros nustatymo problemas. Sioje disertacijoje po bendrosios savi-
raiskos laisvés ir kity konstituciniy vertybiy kolizijos sprendimo metodologijos
pateikimo yra nagrinéjama LR Konstitucinio Teismo jurisprudencija. Si analizé
padeda laikantis LR Konstitucinio Teismo jurisprudencijos atskleisti ZodZio lais-
vés konstitucinio principo Svoriy formulés balansavimo elementy turinj. Taip pat
nagrinéjamos ir reikémingos $io darbo temai EZTT bei kity $aliy konstituciniy ir
ordinariniy teismy bylos.

Lietuvos teismy bylos analizuojamos disertacijoje sukurtos LR Konstitu-
cijos ir EZTPL Konvencijos principy pusiausvyros nustatymo - balansavimo ir
proporcingumo analizés aspektais. Disertacijoje bandoma atsakyti, ar Lietuvos
teismai ,,balansuoja“ ir ,,sveria®, iesko vie$ojo intereso ir zodzio laisvés plataus
visuomeninio turinio, ad hoc svorio $ios dienos Lietuvos politiniame, ekonomi-
niame ar socialiniame gyvenime. Disertacijos autorius bando atsakyti j klausima,
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ar sprendziant zmogaus teisiy bylas galima matematizuoti dalj teisinio argumen-
tavimo proceso. Ar teisé¢jo argumentavimo matematizavimas, jo argumenty at-
skleidimo matematinis struktarizavimas padeda skaidriau ir jtikinamiau i$spres-
ti konstituciniy principy pusiausvyros nustatymo problemas. Sio darbo igvados
leidzia teigti, kad yra nemazai atvejy, kai ordinariniai teismai lieka tik teisinio
pozityvizmo rémuose ir savo sprendime nepateikia jokio i§samesnio konstituci-
niy principy ,,svérimo“ ar ,,balansavimo®. To nedarydamas teismas tikrajj teisin-
gumgy palieka uz savo sprendimo riby ir daro jo turinj sunkiai suvokiama ar net
apskritai nesuvokiamg ne tik visuomenei, bet ir kity grandziy teismams, kurie po
2006 m. KT nutarimo dél teismy precedenty turéty ieskoti precedenty aukstesniy
instancijy Lietuvos teismy jurisprudencijoje. Tokie teismy sprendimai dazniau-
siai priimami remiantis intuityviu teisingumo suvokimu ar taikant pozityvistiniy
teisés normy subsumpcija ad hoc bylai.

Disertacijos struktiira. Pirmame disertacijos skyriuje (Konstituciniy prin-
cipy pusiausvyros nustatymo teoriniai apsektai) atskleidziamos ir analizuojamos
bendrosios konstituciniy principy pusiausvyros nustatymo metodologijos. Ben-
droji konstituciniy principy pusiausvyros nustatymo metodologija 2004-2010
metais buvo vystoma Vokietijoje, daugiausia prof. Robert Alexy ir jo kolegy
kitose pasaulio valstybése (Aharon Barak, Carlos Bernal Pulido, Kai Moller, T.
Alexander Aleinikoff) pastangomis analizuojant ir apibendrinant Vokietijos Fe-
deralinio Konstitucinio Teismo (toliau VFKT) bei kity konstituciniy ar ordinari-
niy teismy praktika, ja sintetinant ir struktarizuojant j universalig konstituciniy
principy balansavimo ir proporcingumo analizés metodika. Ypac¢ didelis indélis
i bendrosios proporcingumo analizés metodikos vystyma pastarajj desimtmetj
buvo padarytas ir buvusio Izraelio Auk$¢iausiojo Teismo pirmininko prof. A. Ba-
rako pastangomis.

Pirmame skyriuje analizuojama bendra balansavimo ir proporcingumo ana-
lizés metodo genezé, jo metodologiniai ypatumai ir taikymas skirtingose $alyse
ir jvairiuose tarptautiniuose teismuose. Pirmojo disertacijos skyriaus pabaigoje
pateikta suvestiné balansavimo ir proporcingumo analizés metodika parodo, kaip
$§i metodika gali buti taikoma tiek teoriniu, tiek praktiniu lygmeniu sprendziant
konstituciniy principy pusiausvyros nustatymo problemas.

Antrame disertacijos skyriuje apibendrinama Zodzio laisvés ir kity konsti-
tuciniy vertybiy pusiausvyros nustatymo problematika EZTT, JAV, Vokietijos bei
kity nacionaliniy valstybiy konstituciniy ir ordinariniy teismy jurisprudencijo-
je. Siame disertacijos skyriuje atskleidZiami ir analizuojami zodzio laisvés ir kity
konstituciniy vertybiy kolizijy sprendimui finalinéje proporcingumo analizés
proporcingumo stricto sensu stadijoje naudojami balansavimo elementai. Kaip
balansavimo elementai apibréziamos tokios teisinés savokos — viesasis interesas,
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visuomenés nuomonés formavimas, viesieji asmenys, formuluojama nuomonés
ir fakto atskyrimo problema, determinuojamos konstitucinés saviraiskos formos
ir saviraiSkos turinio kokybés teisiniai aspektai. Antrame skyriuje analizuojama,
kokiu laipsniu konstituciniy principy pusiausvyros nustatymo — balansavimo ir
proporcingumo analizés metodika taikoma EZTT, VFKT ir JAV Auki¢iausiojo
Teismo praktikoje. Atskleidziama, kaip remiantis stare decisis doktrina yra spren-
dziamos konkrecios Zodzio laisvés ir kity konstituciniy vertybiy kolizijy proble-
mos. Visos $iy kolizijy bylos skirstomos j tam tikrg apibendrintg klasifikacija.

Tre¢iame disertacijos skyriuje pateikiama apibendrinta konstituciniy princi-
Py pusiausvyros nustatymo — balansavimo ir proporcingumo analizés metodika
ir atskleidZiami zodzio laisvés ir kity konstituciniy principy balansavimo Svoriy
formulés balansavimo elementai bei jy teisinis turinys. Balansavimo elementai
atskleidziami analizuojant EZTT, JAV, kontinentinés Europos teismy praktika
zodzio laisveés ir kity konstituciniy vertybiy kolizijy bylose. Juy turinys pateikia-
mas triadinéje skaléje (stiprus, vidutinis, silpnas) atskleidziant $iy balansavimo
elementy jtakg abstrak¢iam konstitucinio zodZio laisvés principui, nustatant jo
konkrety ad hoc svorj analizuojamoje byloje.

Ketvirtame disertacijos skyriuje pateikiama apibendrinta Zodzio laisvés ir
kity konstituciniy vertybiy balansavimo ir proporcingumo analizés metodika su-
darant analizuojamy konstituciniy principy Svoriy formule ir nustatant joje Zo-
dzio laisvés bei kity konstituciniy vertybiy kolizijy balansavimo elementy vieta.

Penktame disertacijos skyriuje aptariama zodzio laisvés ir kity konstituciniy
vertybiy kolizijos sprendimui aktuali teismo precedento savoka, susijusi tiek su
balansavimo elementy atskleidimu, tiek su teiséjo diskrecijos ribojimo bitinumu
bei teismo procesiniy dokumenty nuasmeninimo problema, reik§mingai apsun-
kinan¢ia konstituciniy principy balansavimo ir proporcingumo analizés proce-
dirg, pateikiamos konkrecios byly nuasmeninimo klititys konstituciniy principy
balansavimui ad hoc bei galimi $ios problemos sprendimo budai.

Sestame disertacijos skyriuje analizuojama LR Konstitucinio bei ordinariniy
teismy zodzio laisvés ir kity konstituciniy principy kolizijy jurisprudencija. Apta-
riama per 17 mety LR Konstitucinio Teismo sukurta zodzio laisvés doktrina. LR
Konstitucinio Teismo jurisprudencijoje identifikuojami balansavimo ir propor-
cingumo analizés metodo ypatumai. Siame skyriuje taip pat analizuojama kaip
Lietuvos ordinariniy teismy praktikoje tiesiogiai taikant LR Konstitucija bei or-
dinariniuose jstatymuose jgyvendintas jos normas sprendziamos Zodzio laisvés ir
kity konstituciniy vertybiy kolizijy bylos. Remiantis disertacijos pirmame skyriu-
je pateikta balansavimo ir proporcingumo analizés metodika ir antrojo skyriaus
stare decisis doktrinos precedentais parodoma, kaip analogiskos bylos sprendzia-
mos (kokia apimtimi §i balansavimo ir proporcingumo analizés metodologija
taikoma) Lietuvos ordinariniy teismy jurisprudencijoje. Apibendrinama EZTT
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bei kity valstybiy nacionaliniy teismy suvestiné balansavimo ir proporcingumo
analizés metodika siekiant nustatyti, kaip konstituciniy principy balansavimo ir
proporcingumo analizés metodika yra naudojama Lietuvos ordinariniy teismy
praktikoje.

Siame disertacijos skyriuje analizuojant Lietuvos ordinariniy teismy prak-
tikg pateikiami galimi alternatyvis zodzio laisvés ir kity konstituciniy principy
kolizijy sprendimai vadovaujantis Sioje disertacijoje atskleistais proporcingumo
analizés stricto sensu balansavimo elementais ir apibendrinta konstituciniy prin-
cipy Svoriy formule (i$vesta prof. R. Alexy). Zodzio laisvés ir kity konstituciniy
principy pusiausvyros nustatymo metodika, $iy konkuruojanciy konstituciniy
principy Svoriy formulé formuluojama kaip pagrindiné $ios disertacijos i$vada.
Pateikiami konstituciniy principy Svoriy formulei sudaryti batini balansavimo
elementai triadinéje (arba aukstesnio laipsniskumo) skaléje bei atskleidziamas jy
konstitucinis turinys.

Paskutiniame disertacijos skyriuje pateikiamos disertacijos i$vados ir pasiti-
lymai.

Tyrimo metodologija. Disertacijoje naudojama keletas teisés moksle pripa-
zinty tyrimo metody.

Pirmiausia taikoma konstituciniy principy sisteminé loginé analizé atsklei-
dziant $iy principy pusiausvyros nustatymo problemas. Sis metodas naudojamas
siekiant atskleisti Zodzio laisvés konstitucinj turinj. Jis padéjo atskleisti zodzio
laisvés konstitucinio principo santykj su kitais konstituciniais principais bei su-
sieti Zodzio laisvés tarptauting ir nacionaline moksline jurisprudencija su nacio-
naliniy konstituciniy ir ordinariniy teismy jurisprudencija.

Byly bei dokumenty analizés metodas naudojamas gilinantis j Zodzio laisvés
ir kity konstituciniy principy pusiausvyros nustatymo problematika jvairiose pa-
saulio valstybése jvairiy teisés mokslininky darbuose.

Teleologinis, lingvistinis ir istorinis tyrimo metodai taikomi siekiant nusta-
tyti Zodzio laisvés ir kity konstituciniy principy pusiausvyros nustatymo konsti-
tucinius tikslus.

Pateikiant konkrecias Zodzio laisvés ir kity konstituciniy vertybiy pusiaus-
vyros nustatymo bylas, nagrinétas konstituciniuose ir ordinariniuose teismuo-
se, taikomas aprasomasis bei hipotetinis modeliavimo-programavimo metodas,
kuriuo remiantis ZodzZio laisvé ir kity konstituciniy principy turinys ad hoc yra
i$skleidziamas j triadine skale ir bandoma atlikti kokybine ir kiekybine konstitu-
ciniy principy svérimo procediirg ja matematizuojant - suteikiant jai konkrecias
matematines reik§mes aritmetinio skai¢iavimo metodu.

Sioje disertacijoje naudotas ir sociologinis metodas, atskleidziant konstitu-
ciniy principy Svoriy formulés balansavimo elementy turinj - ypac jo triadisku-
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ma konkrecioje socialinéje realybéje, nulemtoje konkreciy socialinio i$sivysty-
mo nacionaliniy ir istoriniy aspekty. ApraSomasis tyrimo metodas naudojamas
pateikiant konkrecias konstituciniy ir ordinariniy teismy bylas, $iy byly faktus,
kurie yra butini i$samiai ir sistemiskai analizuoti disertacijoje pateikiamos balan-
savimo ir proporcingumo analizés metodikos taikyma bylose ad hoc.

Disertacijoje pagrindziama, kad moderni balansavimo ir proporcingumo
analizés metodika gali buti naudojama sprendziant zodzio laisvés ir kity konstitu-
ciniy principy kolizijos problemas ad hoc. Atskleidziamas balansavimo ir propor-
cingumo analizés metodikos trijy elementy (Balansavimo taisyklés, konstituciniy
principy Svoriy formulés ir teisé¢jo argumentavimo pareigos) konkretus turinys
zodzio laisvés ir kity konstituciniy principy kolizijy bylose.

Disertacijos tikslas ir uzdaviniai. Disertacijos tikslas yra sukurti metodika,
kuria remiantis baty galima spresti zodzio laisvés ir kity konstituciniy vertybiy
pusiausvyros nustatymo bylas, naudojantis Vakary teisés mokslininky sukurta
konstituciniy principy balansavimo ir proporcingumo analizés metodika, kuri
pastarajj desimtmetj yra vis placiau ir dazniau taikoma sprendziant konstituciniy
principy kolizijas. Bendroji teisinio argumentavimo teorija $ioje disertacijoje bus
analizuojama tik tuo aspektu, kiek tai batina jos esmei bei trikumams, spren-
dziant Zodzio laisvés ir kity konstituciniy vertybiy kolizijas, atskleisti. Propor-
cingumo analizés ir balansavimo (arba proporcingumo principo stricto sensu)
taikymo ypatumai EZTT ir Lietuvos teismy praktikoje sudarys praktine tiriamaja
$ios disertacijos dalj.

Pirmosios disertacijos dalies (disertacijos I skyrius) tikslas yra pateikti api-
bendrintg bendraja konstituciniy principy balansavimo ir proporcingumo anali-
zés moksling ir teismy jurisprudencine doktring, kuri antroje disertacijos dalyje
(disertacijos kiti skyriai) yra pritaikoma Zodzio laisvés ir kity konstituciniy ver-
tybiy kolizijy sprendimo atvejams, analizuojant ir lyginant EZTT, kity valstybiy
konstituciniy ir ordinariniy bei Lietuvos teismy praktikg, atskleidziant $ios me-
todikos naudojimg tarptautingje ir Lietuvos nacionalinéje jurisprudencijoje. Ypa¢
daug démesio skiriama teismo diskrecijos apimties bei argumenty racionalumo
analizei.

Darbo temos aktualumas. ,Cia aptariamos problemos i$sprendimas turé-
ty didele teoring ir praktine reik§me, nes minéti klausimai bent jau i§ dalies yra
susije ir su svarbia jurisprudencijos mokslinés brandos jvertinimo problema. Be
to, gauti rezultatai baty labai reik$mingi ir pagrindZiant teismy sprendimuy, pri-
imamy socialiniy konflikty sureguliavimo bylose, legitimuma. Mat, jei teismy
priimami sprendimai remiasi vertinimais, o pastaryjy néra jmanoma racionaliai
pagristi, tai bent jau daugeliu atveju - kilusiy gincy i$sprendimo pagrindu tokiose
bylose tampa tam tikros profesinés grupés realiai esami norminiai jsitikinimai
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ar apsisprendimai, kuriy néra jmanoma kaip nors kitaip ar labiau legitimuoti”*®

Toks R. Alexy tvirtinimas apnuogina didziule teising problemg - teismo spren-
dimas, nepagrijstas racionalu argumentavimu, jame neatskleidziant argumenta-
vimo struktaros ir motyvy turinio, néra legitimus turiningaja teisés prasme. Jis,
savaime suprantama, yra legitimus institucine prasme, bet toks teisingumas néra
kokybiskas. Prof. A. Barakas tvirtina, kad jei néra pasitikéjimo, tai néra ir teisin-
gumo'®. Prof. E. Jaradiino nuomone, teisingumo, kuriuo néra pasitikima, vykdy-
mas neduoda didelés naudos"’.

Konstituciniy principy teisiné problematika analizuota visoje eiléje Lietuvos
teisininky (prof. E. Kitrio, prof. E. Jarasitino, prof. J. Zilio, prof. V. Sinkevi¢iaus,
prof. G. Mesonio, prof. E. Sileikio ir kt.) moksliniy darby atskleidZiant konstituci-
niy principy pusiausvyros nustatymo problemas. [vairts konstituciniy principy
aspektai aptarti dviejose daktaro disertacijose — dr. K. Jankausko ,,Teisés principy
samprata ir jy jtvirtinimas konstitucinéje jurisprudencijoje ir dr. L. Belitinienés
»Zmogaus teisiy kaip konstituciniy vertybiy apsauga Lietuvos Respublikos Kons-
titucinio Teismo jurisprudencijoje“. Sioje disertacijoje taip pat nagrinéjami ir doc.
dr. Liudvikos Meskauskaités darbai Zodzio laisvés gynimo srityje (monografija
»Ziniasklaidos teisé“) bei dr. Editos Ziobienés daktaro disertacija ,,Informacijos
apie privaty asmens gyvenima apsauga‘.

Sioje disertacijoje pateikiama konkreti zodZio laisvés ir kity konstituciniy
principy pusiausvyros nustatymo — balansavimo ir proporcingumo analizés me-
todika, kuri gali bati naudojama teismy praktikoje.

5 Alexy R. Teisinio argumentavimo teorija. Mokymas apie racionaly diskursg arba teisinio
pagrindimo teorija. Vilnius: Teisinés informacijos centras, 2005, p. 25.

16 Barak, A. Teiséjo vaidmuo demokratinéje valstybéje. Konstituciné jurisprudencija, 2006,
1:297-297.

17" Savaitrastis ‘Veidas” 2010. Nr. 32. Savaités interviu.
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Disertacijos tyrimo rezultaty pristatymas

Konstituciniy principy balansavimas ir proporcingumo analizé yra vienas pa-
grindiniy moderniy konstituciniy teisiy interpretavimo bady. R. Alexy, A. Barako
ir kity teisés mokslininky sukurta bei plétojama moderni konstituciniy principy
balansavimo ir proporcingumo analizés metodika yra pakankamai isbaigta, kad
galéty bati naudojama kaip racionalus teisinio argumentavimo jrankis sprendziant
konstituciniy principy kolizijos bylas teismuose. Sioje konstituciniy principy inter-
pretavimo teorijoje remiamasi prielaida, kad visos konstitucinés normos yra skirs-
tomos j principus ir taisykles. Konstitucinés normos - taisyklés yra taikomos tie-
siogiai subsumpcijos badu, o konstituciniai principai yra tai, kas teisé¢je maksimalia
apimtimi néra realizuojama, o turi bati optimizuojami kity konstituciniy principy
atzvilgiu. Taigi, konstitucinés normos yra taikomos dviem skirtingais badais. Nor-
mos — taisyklés yra taikomos subsumpcijos btidu, o normos - konstituciniai princi-
pai taikomi balansavimo ir proporcingumo analizés badu.

Balansavimo ir proporcingumo analizés metodika yra grindziama diskur-
sinio konstitucionalizmo idéja, kuri remiasi trimis tezémis. Pirma, konstituciniy
principy balansavimo taisyklé: kuo didesné jsikisimo apimtis i vieng konstitucinj
principg, tuo turi bati didesnis poreikis apsaugoti kitg konstitucinj principg. An-
tra, balansavimas yra grindZiamas racionaliais argumentais, kurie eksplicitiskai
gali buti iSreiskiami konstituciniy principy Svoriy formule. Trecia, Konstitucijos
interpretavimas racionaliu argumentavimu yra teiséjy demokratinio legitimumo
salyga, kuri jgyvendinama tik tada, jei teisé¢jas pateikia savo racionaly susidaru-
siy kolizijoje konstituciniy principy argumentavimg ir jy tarpusavio darninimo
argumentus.

R. Alexy pateikta konstituciniy principy Svoriy formulé:

IPiC * WPiA * RPiC
SPjC * WPjA * RPJC

nepaisant jos taikymo riby ir visos modernios balansavimo ir proporcingu-
mo analizés metodikos racionalumo kritikos, didele apimtimi sprendzia kons-
tituciniy principy balansavimo ir proporcingumo analizés ad hoc racionalumo
problemas.

Sioje formuléje WPiLjC - konkretus kolizijoje susidirusiy konstituciniy
principy svoris vienas kito atzvilgiu. IPiC - konkretus jsiki$§imo i vieng konsti-
tucinj principg mastas, SPjC - konkretus konkuruojancio konstitucinio principo
nepatenkinimo mastas, WPiA - konstitucinio principo Pi - abstraktusis svoris,
WPjA konkuruojancio principo Pj - abstraktusis svoris, RPiC - konstitucinio
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svorio Pi - svorio nustatymo konkrecioji paklaida, RPjC - konkuruojan¢io kons-
titucinio principo Pj - svorio nustatymo paklaida.

Sios disertacijos autorius kelia uzdavinj pritaikyti modernig balansavimo ir
proporcingumo analizés metodikg konkre¢ioms Zodzio laisvés ir kity konstitu-
ciniy vertybiy kolizijoms spresti. Disertacijoje sudaryta konkreti zodzio laisvés
ir kity konstituciniy vertybiy kolizijos balansavimo ir proporcingumo analizés
formulé, kurioje Zodzio laisvés ir kity konstituciniy principy balanso Svoriy for-
mulé:

A*VI[*PD* ZEKL*F*N*ZK*AD * AK* VP * ZL]
AGO *PG* VP * VIGM * SV
Cia Wzlkkv - zodzio laisvés ir kity konstituciniy principy svoriy santykis.

Sios zodzio laisvés ir kity konstituciniy principy Svoriy formulés skaitikly-
je — konstitucinio zodzio laisvés konkretaus konstitucinio svorio balansavimo
elementai.

Apibendrintos zodzio laisvés ir kity konstituciniy vertybiy Svoriy formulés
uzrasymui nustatyti disertacijoje atskleisti Zodzio laisvés konstitucinio principo
turinio balansavimo elementai.

Taigi, Zemiau pateikiami Zodzio laisvés ir kity konstituciniy principy - ver-
tybiy balansavimo elementai ir jy Svoriy formulés kiekybinei i$raiSkai svarbus
ir teisi$kai reik§émingas triadiSkumas (trijy konstitucinio principo balansavimo
elementy masto ad hoc nustatymas):

1. Zodzio laisvés (saviraiskos laisvés), elementai triadinéje skaléje:

1.1. VA - vieSasis asmuo (absoliutus arba par excellence, salyginis arba
reliatyvus, trumpalaikis vie$asis asmuo)

1.2. VI - viesasis interesas (aukstas, vidutinis, silpnas)

1.3. PD - politiniai debatai (akivaizdas, galima vidutiniskai priskirti,
priskyrimas silpnas ir netiesioginis)

1.4. ZEKL - zurnalisty etikos kodekso laikymasis (visiskai laikomasi,
reik§minga dalimi laikomasi, silpnai laikomasi arba nesilaikoma)

1.5. F - faktas, paskleista zinia (akivaizdi - visi$kai jrodyta, nejrodyta,
labai abejotina)

1.6. N - nuomoné (pagrista faktais, galima pagrijstai susidaryti i$ bylos
aplinkybiy, nepagrijsta jokiais jrodymais)

1.7. ZK - zurnalisto kalba arba i$raiskos forma (etiska, vidutiniskai eti$-
ka, neetiska)

36



1.8. AD - auditorijos dydis (didelé, vidutiné, maza)

1.9. AK - auditorijos kokybé (issilavinusi, vidutiné, masiné)

1.10. VP - valstybés paslapties klausimas (stiprus vie$asis interesas Zi-
noti, vidutinis, silpnas arba visiskai nepagrijstas viesasis interesas
Zinoti)

L11.ZL] - ZodZio laisvés jzeidumas (stipriai jzeidi, vidutiniskai jzeidi,
silpnai jZeidi). (Sio balansavimo elemento unikalumas tas, kad jei
informacija pripazjstama nejzeidzia, tai byla $iuo pagrindu nutrau-
kiama arba pripazjstama, kad néra pagrindo jsikisti j saviraiskos
laisve'®).

2. Galimos kitos daznai su Zodzio laisvés konstituciniu principu konku-
ruojancios konstitucinés vertybés:

2.1. AGO - asmens garbés ir orumo pazeidimas (didelis, vidutinis, ma-
7as)

2.2. PG - privataus gyvenimo pazeidimas (didelis, vidutinis, mazas)

2.3. VP - valstybés paslapties atskleidimas (paslaptis svarbi, vidutinigkai
svarbi, mazai svarbi)

2.4.VITGM - vie$osios tvarkos ir geros moralés pazeidimas (smarkiai
pazeista, vidutini$kai pazeista, silpnai pazeista)

2.5. SV — §ventvagysté (angl. blosphemia) - religiniy jausmy pazeidimas
(didelé, vidutiné, maza).

Auks¢iau paminéti zodzio laisvés ir kity konstituciniy principy Svoriy
formulés balansavimo elementai atskleisti remiantis EZTT jurisprudencija, LR
Konstitucinio Teismo jurisprudencija bei JAV ir kontinentinés Europos zodzio
laisveés ir kity konstituciniy vertybiy kolizijy byly jurisprudencija.

'8 Panevézio apygardos teismo nutartis 2011 m. sausio 11 d. civilinéje byloje, bylos Nr. 2A-
19-278/2001.
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Disertacijos i§vados

1. Zodzio laisvé konstituciniy Zmogaus teisiy sistemoje uzima ypatinga
vietg. Jos visavertis realizavimas nulemia visos eilés kity konstituciniy Zzmogaus
teisiy jgyvendinimo ir demokratinés visuomenés egzistavimo bei tobuléjimo ga-
limybes. Zodzio laisvés ir kity konstituciniy vertybiy pusiausvyros nustatymas
yra ypatingos svarbos uzdavinys, kurj sprendziant buatina racionaliai atskleisti
konstituciskai proporcinga Zodzio laisvés ribojima bei argumentuotai nustatyti
konstituciskai pagrjstas Zodzio laisvés ribojimo ribas ad hoc.

2. Konstituciniy principy balansavimo ir proporcingumo analizés meto-
dika suteikia teiséjams racionalius teisinio argumentavimo jrankius, kuriais nau-
dojantis galima spresti Zodzio laisvés ir kity konstituciniy vertybiy pusiausvyros
nustatymo bylas, skaidriai apribojant savo diskrecijg, ir suprantamai tiek bylos
dalyviams, tiek visuomenei atskleisti savo sprendimo argumentus ir motyvus.
Tarptautiniai ir nacionaliniai teismai vis dazniau Zodzio laisvés ir kity konstituci-
niy vertybiy pusiausvyros nustatymo problemas sprendzia naudodamiesi balan-
savimo ir proporcingumo analizés metodika.

3. Konstituciniy principy balansavimo ir proporcingumo analizés metodi-
ka remiasi trimis subtestais:

I. Balansavimo taisykle;

I1. Konstituciniy principy Svoriy formule;

III. Teismo argumentavimo pareiga atskleisti konstituciniy principy turinio
balansavimo elementus triadinéje (ar aukstesnio laipsnio) skaléje.

3.1. Konstituciniy principy Svoriy formulés abstraktieji konstituciniy
svoriai ad hoc nustatomi atskleidziant jy konkrety konstitucinj ver-
tybinj svorj. Konkretus konstituciniy principy svoris atskleidziamas
pasinaudojant balansavimo elementy, j kuriuos privalo atsizvelgti
teismas, rinkiniu.

3.2. Norint racionaliai ir korektiskai atlikti konstituciniy principy balan-
savimo ir proporcingumo pilng procediirg reikia atskleisti balansa-
vimo elementy teisinj turinj triadinéje (ar aukstesnio laipsnio) ska-
1éje (stiprus, vidutinis, silpnas). Konstituciniy principy balansavimo
procediira negalima be keliapakopio konstitucinio principo teisinio
turinio ir jsiki$imo { jj ar jo jgyvendinimo laipsnio atskleidimo ad
hoc.

3.3. Moderni balansavimo ir proporcingumo analizés metodika leidzia
atlikti susidarusiy konstituciniy principy tiek kokybine, tiek kieky-
bine analize ir nustatyti konstituciniy principy hierarchijg ad hoc.
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4. Lietuvoje yra susiformavusios tokios visuomenés nepasitikéjimo teis-
mais salygos (analogiskos kaip ir JAV Auksc¢iausiojo Teismo sprendimo ,,New
Deal“ byloje ir prezidento E. D. Roosevelto politiniy pareiskimy), kurios reikalau-
ja naujos, neformalios, skaidrios ir racionalios teismy argumenty pateikimo me-
todikos (kaip viena tokiy teorijy gali bati taikoma balansavimo proporcingumo
analizés metodika), siekiant i§vengti tolesnio nepasitikéjimo teismais didéjimo.
Tiek tinkamai neapribota teiséjo diskrecija, tiek subsumciné pozityvistiniy teisés
normy taikymo metodologija trukdo teismy sprendimy skaidrumui ir yra rimta
kliatis jy suvokimui bei pasitikéjimo teismais didéjimui.

5. Spresdami zodzio laisvés ir kity konstituciniy vertybiy kolizijos bylas
teismai privalo atskleisti ad hoc susidiirusiy konstituciniy vertybiy balansavimo
elementus (asmens vieSumo laipsnis, vieSojo intereso egzistavimo laipsnis, Zur-
nalisty etikos kodekso laikymasis, naudojimosi zodzio laisve saziningumas, nuo-
mongs ir fakto atskyrimas, auditorijos kokybiniai ir kiekybiniai parametrai ir kt.).
Balansavimo elementy skaic¢ius turi bati atskleidziamas maksimalia konkreciai
situacijai butina apimtimi. Svarbiy ad hoc balansavimo elementy neatskleidimas
ir jy nevertinimas keliapakopéje skaléje gali buti laikomas ydinga teismine prak-
tika, kai teiséjas ar teismas naudojasi jam Konstitucijos nesuteikta neproporcinga
diskrecija. Visy butiny ad hoc byloje balansavimo elementy atskleidimas leidzia
i$skaidrinti ir padaryti suprantamg ir tinkamai argumentuota teismo sprendima
bei sudaryti salygas laikytis LR Konstitucinio Teismo suformuotos precedento
doktrinos. Balansavimo elementai, jy svoris bei turinys gali varijuoti skirtingose
teisinése sistemose ir kultiirose. EZTT jurisprudencijoje indentifikuoti bendraeu-
ropiniai zodzio laisvés ir kity konstituciniy vertybiy balansavimo elementai turi
biti taikomi Lietuvos teismy praktikoje. EZTT praktika saisto Lietuvos teismy
sprendimus. Jy ignoravimas priestarauja LR Konstitucijai.

6. Sprendziant zodzio laisvés ir kity konstituciniy vertybiy kolizijy bylas
gali bati sudaromas tiek bendrasis testas su pilna ad hoc butiny balansavimo ele-
menty sudétimi, tiek mikrotestai, kai sveriamos tik dvi susidairusios konkrecios
konstitucinés vertybés — konstituciniai principai. Konstituciniy principy Svoriy
formulé - tai pilnas konstituciniy principy balansavimo elementy rinkinys, kuris
padeda atskleisti visus susidarusius konstitucinius principus, teisé¢jo motyvus ir
pateikti i§samy savo sprendimo argumentavimg. Balansavimo mikrotestai tinka
spresti paprastoms byloms, kuriose susidtirusiy konstituciniy principy tarpusa-
vio balansas yra nesunkiai nustatomas.

7. Lietuvos bendrosios praktikos teismy praktikoje ZodzZio laisvés ir kity
konstituciniy vertybiy kolizijy bylos retai sprendziamos kaip konstituciniy zmo-
gaus teisiy kolizijos ar Zmogaus teisiy ir vie$ojo intereso kolizijos bylos. Teismai,
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tokiose bylose taikydami ordinarinés teisés normas, vengia iki galo atskleisti vi-
sas ad hoc susidarusias konstitucines vertybes, neatlieka batino tokiy byly tipui
konstituciniy vertybiy balansavimo elementy atskleidimo ir jy proporcingumo
analizés. Tokios Lietuvos teismy praktikos susiformavimg i§ dalies galima paais-
kinti neegzistuojancia individualaus skundo LR Konstituciniam Teismui galimy-
be. Nesant auk$¢iausioje teisminio nagrinéjimo instancijoje zodzio laisvés ir kity
konstituciniy vertybiy pusiausvyros nustatymo konstitucinés jurisprudencijos
bendrieji teismai neturi tinkamos ir racionalios tokiy byly sprendimo naciona-
linés metodikos. LR ordinarinius teismus saistanti EZTT ZodZio laisvés ir kity
konstituciniy vertybiy jurisprudencija visa apimtimi pasiekia tik Lietuvos ben-
drosios praktikos teismy kasacine instancijg.

8. Vakary teisés mokslininky (R. Alexy, A. Barak, C. B. Pulido ir k.t.) sukur-
ta racionali balansavimo ir proporcingumo analizés metodika i$plétota ir pagrista
remiantis gausia VFKT, Izraelio Auks¢iausiojo Teismo ir kity nacionaliniy kons-
tituciniy ir bendrosios praktikos teismy jurisprudencija. Konstituciniy principy
balansavimo ir proporcingumo analizés metodika i§ esmés yra artima EZTPL
Konvencijos taikymo EZTT jurisprudencijoje metodikai. EZTT argumentavimo
sgvokos — butinumas, tinkamumas ir proporcingumas bei jsikisimo j Zzmogaus
teise masto atitiktis egzistuojan¢iam viesajam interesui yra metodiskai artimos
suformuluotoms balansavimo ir proporcingumo analizés metodikoje - Balan-
savimo taisyklei, konstituciniy principy Svoriy formulei arba proporcingumui
sricto sensu, teiséjo argumentavimo pareigai. Bet balansavimo ir proporcingumo
analizés metodika yra tikslesné, aiSkiau struktiirizuota bei suteikianti galimybe
apimti platy susidarusiy konstituciniy principy balansavimo elementy spektrg ir
jy vertybinj turinj ad hoc.

9. Lietuvos bendrieji teismai spresdami zodzio laisvés ir kity konstituciniy
vertybiy kolizijy bylas nepagrijstai sureik§mina nuomoneés ir fakto atskyrimo tes-
ta. Taip neproporcingai sureikéminama nuomoneés reiskimo konstituciné laisve,
tokiu bidu §j principg iskeliant auks¢iau kity konstituciniy principy. Nuomonés
reiskimas, kaip ir kiti konstituciniai principai, néra absoliutus. Naujausia EZTT
jurisprudencija pabrézia, kad diskusijose vie$ojo intereso klausimais nuomonés
ir fakto atskyrimo problema néra esminé. Nacionalinéje ordinarinéje teiséje gali
bati jtvirtintas onus probandi nuomone gristi faktais. Asmens orumo konstituci-
né teisé gali buti pazeista tiek skleidziant tikrovés neatitinkancias ir asmens garbe
bei orumg pazeidziancias Zinias, tiek neetiskai, nesilaikant zurnalisty profesinés
etikos, nesiremiant faktais ir argumentais, pareiskiant jzeidziancias, asmens garbe
ir oruma Zeminancias nuomones, formuojant apie asmenj faktais ir argumentais
nepagrista nuomone.
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10. Remiantis Lietuvos teismy praktika tenka konstatuoti, kad vie$yjy as-
meny garbés ir orumo gynimas yra sunkiai realizuojamas, ir bylose dalyvaujant
vieSiesiems asmenims balansuojant susidiirusias konstitucines vertybes savirais-
kos laisvé dazniausiai automatiskai laikoma didesne vertybe. Sioje disertacijoje
tiriama, ar tokie teismo precedentai, kai naudojamas tik vienas zodzio laisvés ir
kity konstituciniy vertybiy kolizijy balansavimo elementas, bet nepagrijstai nej-
vertinami kiti, batini ad hoc balansavimo elementai, yra konstituciskai pagrjsti,
ar skirtingos konstitucinés vertybés pakankamai placiai atskleidziamos. Nepro-
porcingas jsiki$imas j vie$yjy asmeny garbe ir oruma bei privaty gyvenima suku-
ria paskatas viesajame gyvenime gauséti asmeny, kurie néra reiklas savo asmens
garbei ir orumui bei privataus gyvenimo apsaugai. Tokiy paskaty kirimas leisty
vie$ojoje erdvéje, bendryjy reikaly sprendime, koncentruotis asmenims, kurie
sau taikomus zemus garbés ir orumo bei privatumo reikalavimus versty bendro
visuomenés gyvenimo norma. Tokia tendencija priestarauty konstitucinei dar-
nios ir pilietinés visuomenés koncepcijai.

11. Lietuvos ordinarinéje teiséje, Visuomenés informavimo jstatyme jtvir-
tintas vie$yju asmeny sarasas yra per siauras ir neatitinka nei misy teismus jpa-
reigojancios EZTT praktikos, nei kity nacionaliniy valstybiy zodzio laisvés ir kity
konstituciniy vertybiy kolizijos sprendimo byly jurisprudencijos. Lietuvos teismy
praktikos silpnaja vieta gali buti laikoma tai, kad sprendziant, ar asmuo, ginantis
savo garbe bei orumg ir reikalaujantis paneigti tikrovés neatitinkancias Zinias,
turi tam pagrindo, yra nustatoma per griezta riba tarp vieSuyjy ir privaciy asmeny.
Gali buti laikoma trikumu tai, kad Lietuvos teismy jurisprudencijoje néra viesyjy
asmeny skirstymo pagal skirtingus jy vieSumo laipsnius. Taigi ignoruojamos byly
skirtingos aplinkybés ir konstituciniy principy kolizijos atveju neatsizvelgiama
i principy balansavimo niuansus, susijusius su skirtingy konstituciniy vertybiy
tikslesniu svoriy nustatymu ad hoc.

12. Dél nepakankamo teisinés samonés egzistavimo sitlytina LR Civilinio
proceso kodekse sukurti zodzio laisvés ir kity konstituciniy vertybiy pusiausvy-
ros nustatymo metodikos naudojimo ir teismo procesinio dokumento surasymo
tvarkos norma, eksplicitiskai reikalaujant zodzio laisvés ir kity konstituciniy ver-
tybiy balansavimo ir proporcingumo analizés. Nustatyta konkreti Zodzio laisvés
ir kity konstituciniy vertybiy pusiausvyros byly sprendimo nutarimo surasymo
tvarka pagal savo struktiriskuma galéty biti analogiska EZTT sprendimo su-
ragymo tvarkai, atskiruose sprendimuose atskleidziant proporcingumo analizés
elementus - batinuma, tinkamuma, proporcinguma.

13. ATPK norma (ATPK 214° straipsnis), pagal kurig uz LR Prezidento
jzeidimag zurnalisty etikos inspektorius suraso administracinés teisés pazeidimo
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protokolg, yra pertekliné, nes EZTT jurisprudencijoje jtvirtinta, kad politiniy va-
dovy garbé ir orumas negali biiti traktuojami skirtingai nei kity pilie¢iy. EZTT
byloje Colommbani v. Pranciizija buvo pripazinta, kad $alies vadovai negali turéti
privilegijy ribojant kity asmeny saviraiskos laisve. Sie asmenys savo garbe ir oru-
ma, privataus gyvenimo apsauga turéty ginti bendra tvarka.

14. Absoliutus asmeny duomeny nuasmeninimas teismo procesiniuose
dokumentuose yra nepagrijstas nei konstituciniu, nei ES teisés, nei ordinariniy
jstatymy lygiu ir priestarauja konstituciniam teismo proceso vieSumo principui,
priestarauja vie$ajam interesui zinoti jstatymus pazeidusiy vie$yjy asmeny pa-
vardes, vardus ar pavadinimus. Asmens privatumo teismo procesiniuose doku-
mentuose absoliutinimas priestarauja Konstitucijos, kaip vieningo teisés akto,
principui ir i$kelia asmens privataus gyvenimo saugojimo konstitucinj principg
auksciau uz teismo proceso vieSumo principg bei teisés rinkti ir skleisti informa-
cijg principa. Bylos $aliy pavardziy ir pavadinimy nuasmeninimas priestarauja
EZTT praktikai, tiek paciam teismui skelbiant savo sprendimus ir byly dalyvius,
tiek teisme nagrinéty byly jurisprudencijai. Bylos $aliy pavardziy ir pavadinimy
nuasmeninimas yra pasalinimas i$ bylos ekonominiy, socialiniy, politiniy, profe-
siniy ir kultariniy salygy, kurios nulémé vienokj ar kitokj teiséjo sprendima.

15. LR Konstitucijoje jtvirtinta saviraiSkos laisvé néra tinkamai jtvirtinta
ordinarinéje teiséje. Visuomenés informavimo jstatymo 2 straipsnyje netiksliai
apibréZta nuomonés savoka — leidziama ja reiksti nepagrindziant faktais ir argu-
mentais. Toks ordinarinés teisés lygmens saviraiskos laisvés reguliavimas leidzia
suformuoti apie asmenj klaidinga, nepagrista ir nepelnyta nuomone, taip pazei-
dziant asmens garbe ir orumg. Naujausia EZTT jurisprudencija leidzia jtvirtinti
savo ordinarinéje teiséje reikalavima nuomones gristi faktais ir argumentais. To-
kios normos atsiradimas LR Visuomenés informavimo jstatyme buty teigiamas
teisinis postimis vie$ojoje erdvéje dalyvaujantiems asmenims korektiskai nau-
dotis konstitucine saviraiskos laisve. [tvirtinty ordinarinéje teis¢je LR bendrosios
kompetencijos teismy sukurta praktika, reikalaujant nuomones grjsti faktais,
turéti joms pakankamg faktinj pagrinda. LR AT 2009 m. pakeité savo praktika
vieSyjy asmeny garbés ir orumo gynimo bylose ir sukiré precedents, kuriame
vieSiesiems asmenims ginant savo garbe ir orumg nebesvarbus Ziniy (fakty bei
duomeny) ir nuomoniy atskyrimas. Visuomenéje vykstant diskusijai vie§ojo in-
tereso klausimais, kaip valstybés pareigiinai ir Zurnalistai turéty naudotis placia
laisve kritikuoti valdzios veiksmus, net kai pateikiamiems teiginiams gali trukti
aiskaus faktinio pagrindo, vis labiau ne toks svarbus tampa faktiniy ir vertinamy-
jy teiginiy (Ziniy ir nuomoneés) skirtumas. Tokiu teismy precedentu viesyjy as-
meny bylose pabréziamas placios diskusijos demokratinéje visuomenéje viesojo
intereso klausimais batinumas. Toks precedentas jpareigoja teismus sprendziant
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vie$yjy asmeny garbés ir orumo bei saviraiskos kolizijos bylas atskleisti platy vie-
$ojo intereso turinj pries§ balansuojant konstitucines vertybes.

16. Vystantis modernioms interneto technologijoms visuomenés nuomoné
apie asmenj gali bati suformuota Zaibiskai. Negatyvi, asmens garbe ir orumg pa-
zeidzianti visuomenés nuomoné gali bati suformuota tiek skleidziant Zinias, tiek
reiskiant nuomones. Teismams atkuriant pazeista asmens teise  garbe ir oruma
batina jvertinti, kokio dydzio ir kokybés auditorijai buvo paskleista konstitucine
teise pazeidzianti informacija, ir siekti atkurti pazeistg teis¢ adekvacioje auditori-
joje. Tik teismo saléje ar mazy auditorijy Ziniasklaidos priemonéje, kuri pirmoji
paskleidé asmens garbe ir orumg Zeminancia informacija, atkurta pazeista as-
mens teisé  garbe ir oruma negali biti laikoma tinkama ir atkuriancia asmens
konstitucine teise¢. Lietuvos Respublikos ordinarinéje teiséje néra tinkamo pazeis-
tos asmens konstitucinés orumo teisés atkiirimo mechanizmo.
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