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Ivars Kronis

SIUOLAIKINIO KOMERCINIO ARBITRAZO LATVIJOJE PAGRINDINIAI BRUOZAI
IR RAIDOS TENDENCIJOS

Santrauka

Disertacijos mokslinis naujumas ir temos aktualumas

,, Teisé nevarzomai naudotis nuosavybe, pavyzdziui, sudarant civilinius sandorius taip pat kyla is
teisés | nuosavybe, garantuojamos Satversme (Konstitucijos). Sis pilietinés laisvés principas biity
apribotas, jei sutarties Salys neturéty galimybés susitarti dél joms priimtino sandorio turinio, inter
alia, numatant galimybe gincus spresti arbitrazo teisme ir siekiant pasinaudoti tokio sprendimo
privalumais. “

Posakiai Si malorum causa bellum est, erit emendatio pax (lot.— Karas sukelia blogi, taika
neleidzia jam plisti)® ir Melior tutiorque est certa pax quam sperta victoria (lot. — Saugi taika —
geriau ir saugiau nei laukta pergalé) vartojami jau nuo seny laiky.® Tokios taisyklés kaip patarlés
randamos ir latviy kulttiroje: ,, Taika maitina, o neramumas naikina*.*

Germaniskoje kultiiroje vyravo nuomong, kad teisiy prigimtis yra dieviska, kadangi Zmoniy
likimus valdo ir lemia Dievas.” Sis poZiiiris buvo susijes su mintimi, kad teisme Zmogus yra Dievo
valioje. Kitaip tariant, nei viena ginCo Salis negali i§ anksto zinoti, kam palankus bus teismo
sprendimas. Biitent todé¢l taikinimo procediira — tai priemon¢, kuria paveldéjome jau i§ savo
proseneliy ir kuri neturéty biiti uzmirsta sprendziant gincus Siais laikais.

Nuo seny laiky, dar prie§ atsirandant valstybei ir ivairiy tauty teiséms, zmogaus gyvenimas
buvo nuolat pripintas konfliktiniy situacijy ir gincy, kuriuos turéjo spresti koks nors arbitras.
»Arbitrazo* institucija nebiitinai tur¢jo biiti formali teisming institucija arba teiséjas, kuriam suteikti
specialiis igaliojimai. Tai galéjo biiti ir genties susirinkimas, genties vadas ir vyresnieji, iSminciai ir,
apskritai, bet kuris asmuo: kaimynas, pirmas kelyje sutiktas Zmogus, galintis i§sprgsti ginCyting

klausima.

! Latvijos Respublikos Konstitucinio Teismo 2005 m. sausio 17 d. sprendimo byloje Nr. 2004 — 10 — 01 ,,D¢l Civilinio
proceso istatymo 132 straipsnio 1 dalies 3 punkto ir 223 straipsnio 6 punkto atitikties Latvijos Respublikos
Konstitucijos 92 straipsniui i§vady 8.1 tezé. Zr. internete adresu:. [http://www.satv.tiesa.gov.lv/upload/2004—10-01.rtf]
Paskutinj karta prisijungta 2009 m. rugséjo 24 d.
i Talpane N. Vardi maca, piemeéri aizrauj. Latinu sparnotie teicieni. Riga : Zvaigzne ABC, 2001. p. 112.

Ibid., p. 67.
* Latviesu sakamvardu datorfonds. Zr. internete adresu: [http://www.lfk.Iv/sakamvardi/066.htm] Paskutini karta
prisijungta 2009 m. rugséjo 24 d.
> Licis A. Prasibas tiesvediba un pieradijumi. Prof. K. Torgana zinatniskaja redakcija. Macibu lidzeklis tiesibu zinatpu
studentiem. Riga : Tiesu namu agentiira, 2003, p. 12.
% Haritonovs M. Par tiesam un tiesnesiem. No krievu val. tulk. I. Feldhiine un I. Rozenstrauha. Riga : Zinatne, 1979, p.
5.
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Veiksmingo ir greito gincy sprendimo problema iki $iol egzistuoja ir yra nuolat svarstoma
jvairiy pasaulio valstybiy teisés sistemose. Siuo klausimu teisés filosofas Frensis Beikonas (Francis
Bacon) teigé: ,,DaZzniausiai geriausia yra susitarti zodziu, o ne rastu ir padedant treciajai Saliai —
mediatoriui — o ne tai daryti pagiam.*’ Taigi, tre¢ioji Salis yra batina padéti rasti ginéo sprendima.

Teismas — labiau tradicing, jprasta civiliniy gincy sprendimo forma, taciau civilinius gincus
gali spresti ne tik valstybés teisminés institucijos, iSvardintos Latvijos Respublikos Teismingés
valdzios istatyme®. Jie gali biiti sprendZiami ir neteisminiu, tai yra, alternatyviu badu. Alternatyvus
gincy sprendimas tapo vienu i§ reikSmingiausiy Europos Sajungos (ES) politikos prioritety.
Europos Komisijos (EK) nuomone, jokia teismy sistema néra pajégi efektyviai iSspresti visu
visuomenéje kylanéiy konflikty vien teismine tvarka.’

1995 m. vasario 10 d. tapusi Europos Tarybos nare,'’ Latvija isipareigojo laikytis 1981 m.
geguzés 14 d. Ministry Komiteto 68-ojoje sesijoje priimtos Rekomendacijos Nr. R(81)7 dél
priemoniy, lengvinan¢iy galimybes naudotis teisingumo sistema, kurioje nustatyta, kad ,,valstybés
narés turi imtis priemoniy, kad bty lengvinamas arba skatinamas, kur reikia, Saliy sutaikinimas ir
taikos sutarties sudarymas pries pradedant teismo procesa arba teismo proceso metu.'"

Viena i§ alternatyvaus ginéy sprendimy formy - arbitrazas.'” Europos Tarybos Ministry
Komiteto nuomone, ginéy sprendimas per arbitraza ne tik yra priimtinas, bet net ir pageidaujamas.
Europos Tarybos Ministry Komiteto Rekomendacijos Nr. R(86)12 dél priemoniy, leidZianciy
uzkirsti kelia pernelyg dideliam darbo kriiviui teismuose arba sumazinti ji IV rekomendacijoje
teigiama, kad valstybiy nariy vyriausybés yra kvieciamos apsvarstyti galimybg ,,tinkamais atvejais
taikyti reikiamas priemones, kad tre€iyjy teismas biity lengviau prieinamas ir efektyvesnis, kaip

teisminio nagrinéjimo pakaitalas“'>.

" Roney, John H. B. Alternative Dispute Resolution: A Change In Perception, International Company and Commercial
Law Review, (1999), 10 (11), p. 329.

8 Par tiesu varu.: LR likums. Zinotajs, Nr. 1, 14.01.1993.

? Green Paper on Alternative Dispute Resolution in Civil and Commercial Law, COM (2002) 196 final, p. 5. Zr.
internete adresu: [www.eu.int/eur-lex/en/com/gpr/2002/com2002_0196en01.pdf] Paskutini karta prisijungta 2009 m.
rugséjo 24 d.; Taip pat zr. Summary of responses to the Green Paper on alternative dispute resolution in civil and
commercial law. Zr. internete adresu: [http://www.centar-za-mir.hr/pdficomments_on_EU_Green_Paper.pdf] Paskutini
karta prisijungta 2009 m. rugséjo 24 d.

' Latvijas un Eiropas Padome. Zr. internete adresu: [http.//www.coe.lv/index.php?lang=Iv&cid=2&sid=1] Paskutinj
karta prisijungta 2009 m. rugséjo 24 d.

" Rekomendacijas Nr. R (81) 7 “Par justicijas pieejamibas veicina$anas pasdkumiem” pielikuma B dalas tresais punkts.
7Zr. internete adresu: [Attp://www.coe.lv/tulkojumi.php?id=112] Paskutinj karta prisijungta 2009 m. rugséjo 24 d.

12 Arbitrazas — tai ginto sprendimas, kai Salys savo sprendimu ieskini nagrinéti perduoda arba isipareigoja perduoti ju
susitarimu pasirinktai arba {statymo numatyta tvarka paskirtai treciajai Saliai arba Salims, o ne valstybés teismui. Tai
reiskia, kad komercines bylas arbitrazas gali iSspresti pagal atitinkamos valstybés teisg, kadangi valstybé leidzia jas
nagrinéti arbitrazui, o tuo tarpu kitas bylas taip spresti gali biiti leidziama (arba neleidziama) (paprastai gincai, kylantys
18 darbo arba darbo sutarciy, bei vartotojy skundai yra pripazistami kaip nepatenkantys i savoka , komercinis*).

' Eiropas Padomes Ministru Komitejas 1986. gada 16. septembra Rekomendacija Nr. R (86) 12 “Par pasakumiem
parmeriga tiesu darba apjoma noversanai un samazinasanai”. 7r. internete adresu:
[http://www.coe.Iv/tulkojumi.php?id=115] Paskutinj karta prisijungta 2009 m. rugséjo 24 d.
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Latvijos Respublikos Civilinio proceso istatymas (CPI)'* isigaliojo 1999 m. kovo 1 d.,

panaikindamas Latvijos Civilinio proceso kodeksa.'’

CPI D dalyje itvirtintos teisés normos
reglamentuoja arbitrazo teismy veikla. Arbitrazo teismai Latvijos teis¢je visada egzistavo, taciau
arbitrazo reglamentavimas gana Zymiai keitési kiekviena karta priémus naujq civilinio proceso
istatyma. Nors priimtas istatymas rodo teigiama valstybés pozilirio i arbitrazo teismus dinamika, tai
dar neirodo, kad Latvijos jurisprudencijoje egzistuoja vieninga bylu nagrinéjimo arbitrazo
teismuose praktika. Negalima kalbéti ir apie arbitraZzo teismy praktikos stabiluma. Tai ypac
pasakytina apie gincus, susijusius su vartotojy teisémis.

Nuo CPI isigaliojimo iki 2009 m. balandzio 1 d. CPI D dalis buvo pakeista $esis kartus'® ir
pakeitimai daryti 23 1§ 54 straipsniy. Latvijai istojus 1 ES, 2004 m. balandzio 7 d. pataisomis
esminiai pakeitimai padaryti CP[ F dalyje, kuri papildyta nauju 78 skyriumi dél uZsienio arbitrazo
teismy sprendimy pripazinimo ir vykdymo.

Bylu nagrinéjimo arbitrazo teismuose procediira turéty biiti stabili ir pastovi. Arbitrazo
teismy darbo tvarka nustatoma taisyklémis, suformuluojamomis isteigus arbitrazo teisma. Latvijos
arbitrazo teismy taisykliy analizé ir $iy taisykliy pataisy mastas leidzia daryti iSvada, kad didzioji
dalis arbitrazo teismy bando i$saugoti savo arbitrazo taisykles nepakeistas ir taip sudaryti geresnes
salygas klienty advokaty bei arbitry darbui. Be to, Salims sudarius susitarima dél arbitrazo, galima
susitarti dél tarptautiniu mastu pripazistamo arbitrazo procediirinése taisyklése esan¢iy nuostaty
taikymo arba dél JTO Tarptautinés prekybos teisés komisijos nuostaty (UNCITRAL) taikymo.

Deja, situacija bendrosios kompetencijos teismuose yra prieSinga. Nebuvo nei vieneriy
mety, kad nebiity daromos CPI pataisos. Taigi, bylu nagrinéjimo bendrosios kompetencijos
teismuose tvarka néra tokia stabili ir pastovi, kaip arbitrazo teismuose. Sudariusiems ilgalaikes
sutartis verslininkams yra tinkamiau siekti susitarimo dél ginco sprendimo konkre¢iame arbitrazo
teisme, kuriame teismo taisyklés yra Zinomos ir priimtinos abiem Salims; Salys gali buti tikros, kad
sprendZiant galima ginca procedira bus tokia pati, kaip ir sutarties sudarymo momentu.

Arbitrazo teismy darbas Latvijoje per pastaruosius de$imt mety idryskino daug klausimy.'’
2005 m. sausio 17 d. byloje Nr. 2004-10-01"® priimtas Latvijos Respublikos Konstitucinio Teismo
sprendimas pripazino, kad CP] 132 straipsnio 1 dalies 3 punktas ir 223 straipsnio 5 punktas atitinka

' Civilprocesa likums: LR likums [spéka no 01.03.1999.]. Latvijas Véstnesis, 1998 11 03, nr. 326/330.

15 Latvijas Civilprocesa kodekss: LR likums. Zipotdjs, 24.12.1991, nr. 51, zaudgjis speku no 1999 03 01.

2001 06 29, 2004 10 31, 2005 02 17, 2006 09 07, 2007 11 01 ir 2009 02 05.

"7 Zr. pvz., Torgans K. Skirgjtiesas Latvija: vajadzigas radikalas parmainas. Jurista Vards, January 11, 2005, Nr.1, p.1—
3.

'8 Latvijos Respublikos Konstitucinio Teismo 2005 m. sausio 17 d. sprendimo byloje Nr. 2004 — 10 — 01 ,,Dél Civilinio
proceso istatymo 132 straipsnio 1 dalies 3 punkto ir 223 straipsnio 6 punkto atitikties Latvijos Respublikos
Konstitucijos 92 straipsniui® i$vady 8.1 tezé. Zr. internete adresu:. [http.//www.satv.tiesa.gov.lv/upload/2004—10—01.rtf]
Paskutinj karta prisijungta 2009 m. rugséjo 24 d.
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Latvijos Respublikos Konstitucijos 92 straipsnj.'’ Teismas pripaZino, kad gin¢ijami CP] straipsniai,
kurie numato, kad teismas atsisako priimti ieskini, jei Salys yra susitar¢ gin€a perduoti arbitrazui,
bei tai, kad toks susitarimas gali buti pagrindas teisminiam nagrin¢jimui nutraukti, atitinka
Konstitucijai ir yra teiséti.

Kitas svarbus jvykis — Auksciausiojo Teismo (AT) Senato Administraciniy byly skyriaus
2006 m. kovo 7 d. sprendimas dél vartotojy teisiy apsaugos ir arbitrazo islygos.”’ Teismas
konstatavo, kad arbitrazo iSlyga sutartyje yra nesaZininga, jei sutarties nuostatos ir salygos nebuvo
aptartos ir klientas tiesiogiai neisreiské savo sutikimo dél arbitrazo iSlygos.

D¢l Sios priezasties, taip pat atsizvelgiant { tai, kad dél ekonomikos plétros ir augimo vis
intensyveéja ir teisiniai santykiai, arbitrazas igyja vis svarbesni vaidmeni tarp kity civiliniy gincu
sprendimo mechanizmy; Latvijoje vis daugiau démesio skiriama arbitrazo teismy veiklai, ka
patvirtina teisés akty pataisos bei Ziniasklaidoje pateikiama su arbitrazo teismy veikla susijusi
informacija®', taip pat arbitrazo plétros klausimais rengiamos konferencijos™.

Statistiniais civiliniy byly duomenimis®, 2004 metais pirmosios instancijos teismuose gauta
7374 pareiskimy, 2005 metais - 6949 pareiSkimai, 2006 metais pateikti 8378 pareiSkiamai, o 2007
metais gauti net 3061 pareisSkimai dél arbitrazo teismy sprendimy vykdymo. Kita vertus, 2008
metais teismuose gauti tik 3537 pareiskimai ir tai rodo tam tikrus pokycius: prieSingai ankstesnei
praktikai, bendrosios jurisdikcijos teismai pagal Konstitucija ir tarptautines Zmogaus teisiy normas
privalo atsisakyti iSduoti vykdomaji rasta, jei pagrindinés teisés, kuriu asmuo néra atsisakes,
arbitrazo procediiroje nebuvo uztikrintos, o Latvijos civilinis procesas numato galimybeg Sig pareiga
realizuoti. Be to, démesys atkreiptinas i tai, kad arbitrazo teismo sprendimas gali buti vykdomas
savanoriskai ir arbitrazo procese Salys gali susitarti. Taigi, darytina iSvada, kad didelis civiliniy byly
skaiCius Latvijoje yra iSsprendziamas arbitrazo teismuy, kurie, savo ruoztu, sumazina valstybés

teismy darbo kriivi.

' Konstitucinis Teismas pripazino, kad laisva valia, kuri susitarimo dél arbitrazo sudarymo atveju yra isreiksta civilinio
sandorio forma, yra pakankamas kriterijus, leidziantis apriboti pagrindines teises, jei kity istatymo saugomy asmeny
interesai néra pazeidziami. Tuo paciu metu teismas pareiské, kad, iSduodami vykdomaji rasta, valstybés teismai turi
taikyti aukstus standartus (reikalavimus) arbitrazo procediiros teisétumui, jskaitant ir nepriklausomuma bei nesaliskuma.
2 Augstakas tiesas Senata Administrativo lietu depatramenta spriedums lieta Nr. SKA — 59, 2006.gada 7.marts. Jurista
vards 2007 06 12. 24 (477).

! Taip pat zr. pvz.,Ziedonis U., Kadevska I. Arbitration in Latvia: Urgent Need for Statutory Reform. Journal of
International Arbitartion, Kluwer Law International, (2004), 4 (21).

** Konferencija ,,Arbitrazas Baltijos valstybése: dabartinés problemos®, Rygos aukstosios teisés mokyklos organizuota
2007 m. birzelio 1 d. Rygoje; Konferencija ,,Komercinis arbitrazas Baltijos valstybése: neatskleista teisenos valstybés
teismuose alternatyva®, Arbitry instituto Baltijos valstybiy skyriaus bei advokaty kontoros Sutkiene, Pilkauskas ir
partneriai organizuota 2005 m. gruodzio 2 d. Vilniuje.

= Tiesu administracijas statistikas dati par civillietam. Zr. internete adresu:
[http:/twww.ta.gov.Iv/index.php/Iv/29/58/246/index.html] Paskutini karta prisijungta 2009 m. rugséjo 24 d.
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Arbitrazo objektas — saziningas ir nesaliSkas gincy sprendimas be bereikalingo vilkinimo ir
tuo paciu be nereikalingy iSlaidu bei galimybé Salims laisvai susitarti d¢l biido, kuriuo turéty bti
sprendZiamas juy gincas.

Tuo paciu metu yra nemazai salyguy, kurios apsunkina sazininga ir beSaliSka gincy
sprendima arbitraze. Pavyzdziui, néra nustatyta, kad arbitrazo sprendimas turi biti teisétas,
pagristas ir argumentuotas. Be to, neuztikrinta ir pakankama arbitrazo veiklos kontrole; teisé
apskusti vykdomaji rasta néra pakankama, kadangi, pirma, praSymas iSduoti vykdomaji rasta yra
nagrin¢jamas Salims nedalyvaujant ir, antra, sprendimas iSduoti vykdomaji rasta yra neskundziamas
ir t.t.

Nebiity teisinga tvirtinti, kad arbitrazo teismy reglamentavimas Latvijoje visai nenagrinétas,
taCiau moksliniy tyrimy, kuriuose biity atlikta iSsamesné arbitrazo analizé, néra. Ypac truksta darby,
kuriuose gincy sprendimo biidas arbitraze biity analizuotas kompleksiSkai, nagrinéjant istoring
kilme, teising prigimtj ir santyki su teismo procesu, asmens konstitucines teises | teisming apsauga.
Triksta iSsamaus teorinio iSaiSkinimo. TeorisSkai pagristu rekomendaciju dél teisinio
reglamentavimo ir praktinio arbitrao taikymo Latvijoje nepakanka.**

D¢l Sios priezasties biitina atsizvelgti | galimas arbitrazo reglamentavimo grésmes Latvijoje:
akla uzsienio teisés normy perkélima neatsizvelgiant i Salies ekonomines salygas, nacionalinés
teisés ir, ypac, 1 teismu sistemos specifika, teisés akty, reglamentuojanciy arbitrazo taikyma,
priémima arba nepaisyma tuo pazeidziant arbitrazo reglamentavimo principus, pripazintus teisés
doktrinoje ir itvirtintus daugelio pazangiy valstybiy istatymuose. Taigi, asmeny teisiy ir interesy
sprendZiant ginCus arbitraze Latvijoje problematika turi biiti analizuojama.

Atsizvelgdama i iskilusias aktualias problemas, Latvijos Respublikos teisingumo ministerija
parengé ArbitraZo teismy jstatymo projekta® (Istatymo projektas), kuris i§ esmés pakeis $iuo metu
galiojancias CP] numatytas arbitraZzo proceso taisykles. Visa tai patvirtina Sios disertacijos temos
aktualuma ir jos moksling svarba teisés teorijai ir praktikai.

Mokslo darbo tikslas

Sios disertacijos tikslas — iSanalizuoti arbitrazo instituto teising prigimti, jos vieta Latvijos
teisés sistemoje, arbitrazo reglamentavimo raida ir, galiausiai, remiantis Siuo tyrimu, nustatyti
pagrindines tolesnio arbitrazo instituto teisinio reglamentavimo tobulinimo Latvijoje sritis bei

pateikti pasitilymus.

2 Zukova G. Skirgjtiesu reguldjums Latvija: atseviski problémjautajumi. Gram.: Civilprocesa aktudlie jautajumi.
2007.gada zinatniskas konferences materialu krajums. — Riga: Tiesu namu agenttira, 2008. Kacevska 1. Tiesibas uz
taisnigu tiesu un $kirgjtiesas institlts, Likums un Tiesibas, 2006. 8. s€j. Nr. 5 (81). Kadevska I. Valsts parvaldes iestades
pilnvaras slégt starptautisku skirgjtiesas ligumu : problémas un risinajumi. Likums un Tiesibas, 2004., Nr. 11(63).;
Rasnacs L. Tiestbas uz taisnigu tiesu un to nozime $kir&jtiesu jurisdikcija. Likums un tiesibas (5) 2008.

» Likumprojekts Skiréjtiesu likums, izsludinats 2007 10 18. Valsts sekretaru sanaksmé ar Nr.VSS-1513. Zr. internete
adresu: [http://www.mk.gov.lv] Paskutini karta prisijungta 2008 m. rugs¢jo 5 d.
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Mokslo darbo uzdaviniai

Tyrimo uzdaviniai:

1) Arbitrazo itvirtinimo ir raidos, taip pat jo istoriniy aspekty atskleidimas ir
iSnagringjimas;

2) Arbitrazo susitarimo teisinio pobudzio, jam taikomy teisés akty, esminiy arbitrazo
susitarimo elementy ir jo teisiniy pasekmiy aptarimas;

3) Pagrindiniy arbitrazo proceso pozymiy, arbitry statuso, procesiniy arbitrazo ypatybiy
analizé;

4) Arbitrazo spendimy teisinio pobiidzio, ju galiojimo ir teisiniy pasekmiy, ju
apskundimo ir privalomo vykdymo atskleidimas.

5) Pagrindiniy arbitrazo raidos Latvijoje tendencijy atskleidimas.

Tyrimo objektas

Sios disertacijos tyrimo objektas — arbitraZas ir jo reglamentavimo raida.

Ginamieji disertacijos teiginiai remiasi autoriaus pasiiilyta prielaida, kad dabartinio CP] D
dalyje itvirtinta norminé¢ bazé yra nepakankamai iSvystyta asmens teiséms ir interesams apginti
gincus sprendziant Latvijos arbitrazo teismuose ir klaidos taikant atitinkamas normas yra daromos
dél nepakankamai i§vystytos teorinés bazés bei vieningos teismy praktikos tritkumo.

Teorinis ir praktinis tyrimo naujumas. Teorinis ir praktinis tyrimo naujumas gliidi pirma
karta atliktame arbitrazo instituto Latvijoje moksliniame nagrinéjime; tyrime i§ esmés gvildenama
ligi Siol moksliniu lygiu nenagrinéta informacija. Teoriniu poziliriu naujos yra tyrimo autoriaus
iSvados atskleidZianCios arbitrazo Latvijoje samprata ir bruozus bei pasitilymai, pateikti tyrimo
analizéje.

Praktiniu poziiiriu tyrimas yra naujas tuo, kad jame vertinama plati teismuy ir arbitrazo
teismy jurisprudencija, pateikiamos iSvados, kurios gali tapti pagrindu vystant geresnés kokybés
arbitrazo jurisprudencija ir ja tobulinant ateityje. Tyrime analizuojamas teisinis arbitrazo instituto
reglamentavimas — tai gali padéti geriau suprasti ir plétoti arbitraza. Pasifilymai disertacijoje
pateikiami atsizvelgiant i biitinas teisés akty pataisas.

Tyrimo struktira

Disertacija sudaro keturi skyriai. Disertacijos 1 skyriuje nagrinéjamos arbitrazo istakos, jo
samprata, gincy sprendimo bitinyb¢ ir arbitrazo reglamentavimo raidos tendencijos. 2 skyriuje
analizuojamas Saliy susitarimas perduoti gincy sprendima arbitrazui. 3 skyriuje nagrinéjamas
pasiruoSimas arbitrazo procesui ir gincy sprendimo arbitraze procesas, o 4 skyrius skirtas arbitrazo
sprendimams ir probleminiams su jy vykdymu susijusiems klausimams.

Sioje disertacijoje pateikiami pasitilymai arbitrazo problemoms spresti. Tyrimo duomenys,
iSvados ir pasitulymai gali buti panaudoti ateityje rengiant teisés akty projektus, nustatant ir
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igyvendinant atitinkamas su arbitrazu susijusias priemones, o tai, savo ruoztu, neabejotinai turéty
sudaryti geresnes salygas gincams spresti.

Praktiné disertacijos reikSme. Tyrimo duomenys itraukti i Latvijos policijos akademijos
kursa ,,Civilinis procesas‘ ir turi biiti parengtas atskiras kursas ,,Arbitrazas*. Tyrimo rezultatai gali
biiti panaudoti nagringjant gincus arbitrazuose.

Teorinés ir praktinés tyrimo iSvados aptartos, priimtos ir patvirtintos Lietuvos Mykolo
Romerio universiteto Teisés fakulteto Civilinio proceso katedros posédyje. Tyrimo iSvados
paskelbtos tiriamuosiuose straipsniuose ir aptartos moksliniy tyrimy konferencijose.

Ankstesniy tyrimy apZvalga

Kadangi Latvijos arbitrazo teorija ir praktika tiriamuosiuose straipsniuose néra iSsamiai
iSanalizuota, autoriaus galimybés polemizuoti su kitais autoriais dél teoriniy ir praktiniy arbitrazo
aspekty yra ribotos.

Siame tyrime naudoti straipsniai ir tyrimy duomenys tokiy Latvijos autoriy kaip Torgans K.,
Zukova G., Kacevska I, Rozenbergs J., kurie nagrinéjo su arbitrazu susijusius klausimus,
reglamentavimo problemas ir teisés normuy tobulinimo aspektus. Autorius naudojosi ir savo
publikacijomis, susijusiomis su §io tyrimo dalyku.

Bukovskis V. ir Pommers A., Latvijos prieskario laikotarpio procesiniy klausimuy specialisty,
iSvadomis Siame tyrime taip pat remtasi nagrin€jant arbitrazo reglamentavima ir aptariant bei
tikslinant susijusius teorinius klausimus.

Siame tyrime remiamasi pasaulyje pripazinty arbitrazo mokslininky Foucgard P., Gaillard
E., Goldman B., Redfern A., Hunter M., Kypouxun C.A., Aproe B.B., Cxeéopyos O.IO., Hocvipesa
E.U. ir kt. monografijomis ir straipsniais.

Kadangi néra biitinas arbitraZzo proceso centrinis reguliavimas taikant itin detalias ir i§samias
teisés normas kaip bendrosios kompetencijos teismy proceso atveju, tam tikra procesiniy klausimy
dalis palikta paciy arbitrazo teismy savireguliacijai. Taigi, siekiant nustatyty tiksly ir uzdaviniy,
Sioje disertacijoje analizuojami ir apzvelgiami net tik didelés apimties norminiai aktai, bet ir keliy
arbitrazo teismy arbitrazo taisyklés bei Saltiniai, kurie yra itin aktualiis gvildenant konkrecius
klausimus.

Kadangi nagrinéjant arbitrazo klausimus, ypa¢ svarbiis yra bendrosios jurisdikcijos teismy
sprendimai, $ioje disertacijoje daug démesio skirta bendrosios jurisdikcijos teismy jurisprudencijos
analizei.

Disertacijos metodologija

Disertacijos tikslams ir uzdaviniams igyvendinti buvo naudojami empiriniai ir teoriniai

moksliniy tyrimy metodai.
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Pagrindinis empirinis tyrimo metodas — dokumenty analizé. Siuo metodu nagrinéti Latvijos
ir uzsienio teisés aktai, Latvijos ir uzsienio mokslininky tiriamosios studijos, moksliniy
duomenuy rinkiniai, interneto S$altiniai, kita vieSai prieinama informacija bei teismy praktika,
Latvijos AT nutartys, Latvijos Respublikos Konstitucinio Teismo nutarimai ir kiti procesiniai
dokumentai.

Tarp teoriniy metody paminétini lyginamasis, istorinis, sociologinis, dedukcinis, indukcinis,
loginis metodai.

Lyginamosios teisés tiriamasis metodas buvo naudojamas lyginant teisés normas ir institutus
Latvijos istorinéje bei Siuolaikinéje teisés sistemose, taip pat atlieckant arbitrazo sampratos
skirtingais laikotarpiais palyginima. Istorinis metodas taikytas nagrinéjant skirtingus teisés Saltinius,
specifinius teisés institutus ir atskiras teisés normas. Nagrinéjama medZziaga istoriniu aspektu buvo
analizuojama siekiant nustatyti, kaip ir kas turéjo itakos tam tikro reglamentavimo turiniui,
nagring¢jant teisés doktrinos pokycius. Sociologinis metodas buvo taikomas teisés normuy ir instituty
tyrimui atsizvelgiant { visuomeninio gyvenimo raida ir Siuolaikinés visuomeninés kultiiros
reikalavimus. Dedukcinis metodas taikytas bendryju teisiniy aspekty analizéje darant specifines
(konkrecias) iSvadas, o indukcinis metodas — nagrinéjant konkreCius teisétvarkos institucijy
veiksmus, analizuojant klaidy priezastis bei apibendrinant praktines i§vadas, jas perkeliant | teisés
dogmatika. Tyrime taip pat buvo naudojamas ir loginis arba iSvady darymo pagal analogija
metodas. Jis padéjo apjungti indukcinj ir dedukcini metodus. Pagal analogija padarytos iSvados
remiantis Zinomais atskirais poZymiais ir dar nezinomais galimai jmanomais atskirais poZymiais.

Disertacijoje iSnagrinéti klausimai ir problemos leidzia pateikti keleta naujy teoriniy iSvaduy,

susijusiy su arbitrazu Latvijoje ir su reglamentavimo praktinio taikymo aspektais.
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DISERTACIJOS STRUKTURA

Sia daktaro disertacija sudaro jzanga, ankstesniy tyrimy apzvalga, tyrimo metodologija,
keturi skyriai, iSvados ir rekomendacijos, literatiiros sarasas ir priedai.

Disertacijos I skyriuje ,, Arbitrazo samprata, jo teisiné prigimtis ir istorinis poZiiris*
aptariamos pagrindinés arbitrazo savokos, jo pradzios ir raidos dinamikos klausimai. Siame skyriuje
autorius analizuoja ir atskleidzia arbitrazo Latvijoje pradzia ir raida. Siame skyriuje nagrinéjamos
arbitrazo teismy reglamentavimo reformos ir ju pasekmés. Atkreipiamas démesys | tai, kad
Latvijoje sparcia arbitrazo teismy raida salygojo naujojo Civilinio proceso istatymo pri€émimas bei
ekonomikos vystymasis: did¢jo ne tik sudaromy sandoriy risiy ir atvejy skaicius, bet ir arbitrazo
teismy skaicius ir $iuo metu i§ viso yra 175 arbitrazo teismai.

Savo darbe arbitrazo teismai nuolat susiduria su teisiniy santykiy reglamentavimo
trikumais, iSkylanc¢iais nagrinéjant bylas ir sprendziant gincus. Per arbitrazo teismy deSimt veiklos
Latvijoje mety iSkelta daug problemy. Teisinio reglamentavimo trikumai, neefektyvus arbitrazo
teismy darbas yra susij¢ su nepakankamai iSvystyta teorine baze bei vieningos teismy praktikos
nebuvimu. Arbitrazo teismy praktikai ir jy raidai neigiamos itakos turéjo ir teisés tradiciju
nebuvimas gincus sprendziant arbitrazo teismuose. Be to, arbitrazo teismy raidai ypac¢ svarbus buvo
alternatyviy civiliniy gin¢y sprendimo metodu idiegimas, valstybés ir arbitrazo teismu
bendradarbiavimo remiantis naujausiomis teisés mokslo iSvadomis modelis, harmoningas
jurisdikcijos reglamentavimas ir aiSkus arbitrazo teismy kompetencijos nustatymas.

Siame skyriuje taip pat aptariami arbitrazo raidos nuo seniausiy laiky iki dabar istoriniai
aspektai. Atkreipiamas démesys i tai, kad arbitrazo teismai, kaip vieSosios jurisdikcijos forma,
egzistavo daug seniau nei atsirado valstybés jurisdikcija.

Pagal teismy sistema arbitrazo teismai néra Latvijos teismy sistemos dalis. Arbitrazo teismai
— tai specifiné institucija, savita dél gincu sprendimo pokyc¢iy ir nevalstybiniy institucijy vykdomo
gincy sprendimo specifikos.

Atkreipiamas démesys, kad pastaraisiais metais arbitrazo teismuose pastebima
Ljuridizavimo® tendencijos pozymiu, rodanéiy nora arbitrazo teismus pernelyg reglamentuoti. Si
tendencija - neigiama, nes ji néra grindziama teisine arbitrazo teismuy prigimtimi. Arbitrazo teismai
yra privataus pobtudzio, kadangi juos sudaro pacios civiliniy teisiniy santykiy Salys; valstybé ju
sudaryme ir veikloje nedalyvauja, apsiribodama tik bendryjuy norminiy akty dél ju sarangos ir
funkcionavimo priémimu.

Arbitrazo normy taikymo praktikos formavimas — sudétingas procesas, kuriuo siekiama
uztikrinti labai atsargy pozitiri i $1 ypatinga jurisdikcijos instituta, turint omenyje, kad vienokia arba
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kitokia kryptis gali turéti didelés jtakos Latvijos verslo bendruomenés bei ju uzsienio partneriy
suinteresuotumui naudotis tarptautinémis arbitrazo galimybémis Latvijos teritorijoje sprendziant
savo gincus, kylancius i$ tarptautiniy santykiy.

Be to, pazymétina, kad dabartiniu reglamentavimu linkstama reguliuoti gincy sprendimo
klausimus S$alies viduje, maziau démesio skiriant galimybiy Latvijai tapti tarptautiniy gincuy
sprendimo centru sudarymui.

Disertacijos II skyriuje ,, Susitarimas gincy sprendimq perduoti arbitrazui“ analizuojamas
Saliy susitarimas gincy sprendima perduoti arbitrazui.

Autorius pagrindzia ginco teisiniy santykiy bei Saliy susitarimo perduoti gincus spresti
arbitrazui procesing svarba, pateikia reikalavimy arbitrazinio susitarimo formai ir turiniui, Latvijos
teisés akty raidos dinamikos analizg.

Susitarimas perduoti ginca spresti arbitrazo teismui aptariamas kaip privatinés teisés aktas ir,
kaip sutarties portsis, jis uzima ypatinga vieta privatinéje teis¢je. Disertacijoje pagrindziama, kad
Sis susitarimas negali biiti vertinamas vien kaip civilin¢ teisin¢ sutartis, kadangi jis nesukuria jokiy
civiliniy teisiy ir pareigy. Argumentuojama, kad susitarimas dé¢l gincy sprendimo arbitraze turi biiti
vertinamas atskirai nuo civiliniy teisiniy sutarCiy, taciau tai neatmeta civilinés teisés taikymo jo
reglamentavimui galimybés. Tai lemia ypatinga civilinés teisés, istoriSkai tapusios privatinés teisés
sistemos pagrindu, reikSmeé.

Siame skyriuje autorius taip pat daug démesio skiria nepilnoms arbitrazo islygoms,
vadinamoms ,,patologinémis arba defektyviomis arbitrazo iSlygomis®. Disertacijoje atkreipiamas
démesys | praktikos nenuosekluma vertinant arbitrazines iSlygas ir pateikiami pasiiilymai, kuriais
sickiama stabilizuoti praktika. Ypatingas démesys skiriamas vartotoju teisiy gincus sprendziant
arbitraze klausimams.

Pabréziama, kad pagal Siuolaikines tarptautinés arbitrazo teisés tendencijas sitiloma iSplésti
savokos ,.raSytinis“ reik§me¢ komerciniame arbitraze, nereikalaujama, kad arbitrazinis susitarimas
bty abiejy Saliy pasirasSytas — svarbiausia, kad biity tokio susitarimo irodymy. Taciau Latvijoje
formuojasi kitokia praktika, pagrista formalesniu pozitiriu.

Disertacijos III skyriuje , Arbitrazo procesas” nagrinéjamas pasiruoSimas arbitrazo
procesui ir ginéy sprendimas arbitraze. Siame skyriuje gvildenami svarbiausi klausimai, susije su
procesinémis problemomis ne tik arbitrazo proceso pradzioje, bet ir tie klausimai, kurie lieka
aktualtis iki proceso pabaigos. Analizuojamas §iuo metu galiojantis reglamentavimas, kuriuo
nustatomos arbitrazo teismo sudarymo procediiros, teisés akty reikalavimai, kuriuos turi atitikti
kandidatas { arbitrus, nagrin¢jami skirtingi poziriai ir kriterijai.

Disertacijoje apibiidinamos gincu kategorijos, kurios negali biiti nagrinéjamos arbitrazo

teismuose: galinCios pazeisti asmens, kuris néra susitarimo d¢l arbitrazo Salis, teises arba interesus,
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nes tokiame susitarime vienintelé Salis yra Valstybé arba vietos savivaldos institucija; galinCios
turéti jtakos Valstybés arba vietos savivaldos instituciju teiséms; susijusios su Civiliniy jrasSy
saugomais ju interesais; susijusios su teisés i nekilnojamaji turta iteisinimu, pakeitimu arba
nutraukimu, jei tarp ginco $aliy yra asmuo, kurio teisé€s igyti turta nuosavybés teise, ji valdyti arba
juo disponuoti yra apribotos istatymo; susijusios su asmeny isSkeldinimu 1§ gyvenamuyju patalpy;
susijusios su darbuotojy ir darbdaviy gincais, jei gincas kilo sudarant, keiCiant, nutraukiant arba
vykdant darbo sutarti; taikant arba perkeliant norminiy akty nuostatas, kolektyvines darbo sutartis
arba darbo tvarkas (asmeniniy darbo teisiy gin€o atveju); susijusios su teis€mis ir pareigomis
asmens, kuris, prie§ paskelbiant arbitrazo teismo sprendima, yra paskelbiamas nemokiu, bei
susijusios su bylomis, nagrin¢jamomis ypatingaja nagrinéjimo tvarka.

Disertacijoje analizuojami Saltiniai, susij¢ su arbitrazo teismais: vietinio pobudZzio teisés
Saltiniai, tai yra, tie, kuriuos nustato pati organizacija jos isteigtos nuolatinés arbitrazo institucijos
veiklai reguliuoti (pvz., taisyklés, nuostatos, darbo tvarkos taisyklés) bei aukstesnio lygmens teisés
Saltiniai, pvz., {statymai, reglamentuojantys arbitrazo procesa. Ginco sprendimui ne maziau svarbios
paciy Saliy nustatytos gincy sprendimo taisyklés.

Autorius pabrézia, kad ginco sprendimo ir sprendimo priémimo procesas paciame arbitrazo
teisme néra toks grieztas palyginti su atitinkama procediira bendrosios kompetencijos teisme.
Svarbiausi pozymiai, kuriais arbitrazo procesas skiriasi, yra tai, kad arbitrazo proceso Salys gali
nepriklausomai nustatyti nagrin¢jimo proceso taisykles. ISsprendus ginCa, arbitrazo teismui néra
taikomos jokios formalios nuostatos, kurios yra budingos byloms bendrosios kompetencijos
teismuose. Taciau ginCo sprendimo taisyklés, arbitrazo teisme nustatytos paciy Saliy, negali
priestarauti teis€je jtvirtintiems imperatyvaus pobiidzio reikalavimams.

Disertacijoje analizuojamos svarbiausios proceso problemos, arbitrazo teismy praktikoje
iSkylanc¢ios dél gincy sprendimo reglamentavimo: gincy sprendimo vieta, klausimai, susij¢ su
ieSkinio pateikimu ir atsiliepimu i ieskinj, prieSieskiniu, ieskinio uZztikrinimo priemoniy taikymu,
irodymu pateikimu, t.t.

Disertacijos IV skyrius , Arbitrazo sprendimai ir jy vykdymas*“ skirtas arbitrazo
sprendimams ir probleminiams juy vykdymo klausimams.

Autorius pateikia sudéting $io instituto analizg ir akcentuoja jo pagrindinj skirtuma nuo
bendrosios kompetencijos teismy sprendimy.

Aptardamas privalomo arbitrazo sprendimy pobiidzio klausima, autorius daro iSvada, kad
savanoriSko vykdymo principas istatyme yra itvirtintas kaip Saliy pareiga. Taciau pareiga negali
biuiti grindziama vien Salies geranoriSkumu. Arbitrazo sprendimo vykdyma sustiprina sankcija —

galimas privalomas vykdymas. Taigi, teisés aktuose deklaruojamas savanorisko vykdymo principas,
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jtvirtintas kaip $aliy pareiga, néra tikslus. Siuo atveju labiau tinkama kalbéti ne apie moraling
pareiga vykdyti arbitrazo sprendima, bet apie teising pareiga.

Procesas, kuriuo nustatomas privalomas arbitrazo sprendimo vykdymas, savo pobiidziu yra
papildomas procesas. Jei pagrindiniame procese yra nagrin¢jami ir sprendziami esminiai teisiniai
Saliy santykiai (bylas nagrinéjant arbitraze), tokiu atveju procesinio pobiidzio klausimai yra
nagrin¢jami papildomame procese. Privalomo arbitrazo sprendimo vykdymo institutas i§ esmés yra
panasus 1 arbitrazo sprendimy gincijimo instituta. Abu S$ie institutai — tam tikra kontrol¢, kurig
bendrosios kompetencijos teismai vykdo arbitrazo sprendimy atzvilgiu.

Kompetentingas valstybés teismas, sprendziantis vykdomojo rasto dél priverstinio arbitrazo
sprendimo vykdymo iSdavimo klausima, neturi teisés abejoti arbitrazo teismo nustatytais faktais ir
juos 1§ naujo nagrinéti, taip pat negali naujai vertinti ty esminiy teisiniy santykiy, kurie buvo
arbitrazo proceso pagrindas. Bendra Sios tarpusavio santykiy sistemos tendencija pasireiskia tame,
kad, kaip taisyklé, iSduodamas vykdomaji rasta, kompetentingas valstybés teismas turi teis¢
perzitréti tik formalius arbitrazo proceso aspektus. Perzitirédami arbitrazo sprendimus, bendrosios
kompetencijos teismai pagrindini démesi skiria tiems sprendimams, kuriuose garantuojami tam tikri
minimaliis proceso $aliy teisiy uztikrinimo standartai (teis¢ dalyvauti teismo posédziuose, teis¢ biiti
iSklausytam, t.t.). Tik laikantis $iy nuostaty arbitrazo procesas gali biti i§ tiesu nepriklausomas nuo
bendrosios kompetencijos teismy proceso ir atitinkamai garantuoti stabiluma sprendimy, pasiekty
nagring¢jant tuos gincus, kurie perduoti spresti arbitrazo teismui.

Siame skyriuje aptariamos prielaidos ir mechanizmai arbitrazo sprendimams apskusti.
Arbitrazo sprendimy apskundimo institutas pats savaime yra bendryjy arbitrazo proceso nuostaty
iSimtis ir gali buti taikomas tik tais atvejais, kai tai yra konkre¢iai numatyta istatymo.

Si salyga yra labai svarbi, kadangi ji neleidzia paZeisti {statymo jtvirtintos sistemos, kistis {
arbitrazo teismo veikla, i§ naujo vertinti irodymy bei nagrinéti arbitrazo sprendimo ir pacios bylos i§
esmes. Net ir tuo atveju, jei arbitrazo teismas padaré¢ materialinés teisés normy taikymo klaida arba
neteisingai jvertino pateiktus jrodymus, kompetentingo valstybés teismo teiséjas neturi teisés tokio
sprendimo panaikinti.

ISvados ir rekomendacijos. Autorius pristato Siuos ginamus teiginius, pateikiamus iSvady ir

pasitlymy forma.
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PAGRINDINIAI REZULTATAI IR ISVADOS

Remiantis disertacijoje atliktu tyrimu, padarytos $ios i§vados ir pateikti Sie pasitilymai:

1.

Civilinio proceso istatymas reglamentuoja visus pagrindinius klausimus, susijusius su
arbitrazo teismy veikla bei priimty arbitrazo sprendimy vykdymu. Taciau Sio teisés akto
buvimas nepanaikina visy teisiniy problemy, su kuriomis susiduriama tikrovéje sprendziant

gincus Latvijos arbitraze.

. Latvijos arbitrazo reglamentavimas iSreiSkia principus, kurie atitinka pagrindines

UNCITRAL pavyzdinio istatymo gaires. Taciau dabartinis arbitrazo reglamentavimas
neuZztikrina Siuolaikinés ir gerai veikiancios teisinés struktiiros ne tik nacionaliniams, bet ir

tarptautiniams arbitrazo procesams.

. Pacios svarbiausios naujausios arbitrazo Latvijoje tendencijos yra susijusios su Latvijos

arbitrazo teisés reforma, arbitrazo ir valstybés teismy praktika bei svarbiomis doktrininémis
ir propagavimo priemonémis.

Teisinio arbitrazo reglamentavimo objektas — santykiai privatinés teisé€s srityje (arbitrazo
susitarimo sudarymas, ginco sprendimo nuostaty nustatymas, t.t.) ir vieSosios teis€s srityje
(arbitrazo sprendimy apskundimas, privalomas vykdymas, t.t). Kompleksinio minéty
santykiy reglamentavimo viename teisés akte (CP]) tikslinguma lémé ne objektyvus Siy

santykiy vienartisiSkumas, o Siy santykiy glaudi, neatskiriama tarpusavio sasaja.

. Tendencija pernelyg reglamentuoti arbitrazo teismo veikla yra neigiamo pobiidzio, kadangi

tai nesuderinama su arbitrazo teismy teisine prigimtimi. ArbitraZo teismai yra privataus
pobiidzio, kadangi juos sudaro pacios civiliniy teisiniy santykiy Salys. Valstybé ju sudaryme
ir veikloje nedalyvauja, apsiribodama tik bendryju ju sudarymo ir veiklos taisykliy

nustatymu.

. Arbitrazo teismai, neblidami jurisdikcijos institucijomis, patys yra jurisdikcijos

mechanizmai, kuriuos nustato privatis subjektai, siekdami reguliuoti ir spresti civilinius
gincus Tokioje sistemoje arbitrazo teismai néra pavaldiis bendrosios kompetencijos teismy

sistemai.

. Dabartin¢ arbitrazo reglamentavimo tendencija — plésti, o ne riboti arbitrazo jurisdikcija

sprendziant gincus, todél:
- reikéty patikslinti gincy, kurie yra perduodami nagrinéti arbitrazo teismams, kategorijas;
neturéty biiti pritariama visiSkam draudimui nagrinéti vartotojy skundus ir skundus,

susijusius su asmeny iSkeldinimu i§ gyvenamuyjy patalpy.
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- rekomenduojama plésti valstybés veikla garantuojant (uZztikrinant) arbitrazo teismuy
veiklos teisétuma, sudarant galimybes ginCyti arbitrazo sprendimus. Gincijimas — tai
procediira, pagal kuria arbitrazo skundas yra vertinamas pagal tokius kriterijus, kurie
yra susij¢ su arbitrazo teismo sudarymo teisétumu, ginco atitikimu kompetencijai, Saliy
galimybei iSreiksti savo argumentus ir t.t.

8. Siuo metu Latvijos istatymy leidéjas yra numates tik institucionalizuoty arbitrazo teismuy
sprendimy privaloma vykdyma. Tai skatina nykti ad hoc arbitrazo teismus.

9. Pabrézdamas problemas ir tendencijas, susijusias su arbitrazo teismy reglamentavimu,
autorius laikosi nuomongs, kad Latvijoje yra biitinos norminiy akty pataisos ir §iuo poziiiriu
autorius rekomenduoja Siuos reglamentavimo patobulinimus:

9.1. Siuo metu teis¢ sudaryti pagrindine sutartj nereiskia teisés sudaryti susitarima dél
arbitrazo, todél butina CP] 492 straipsnio 5 dali iSdéstyti taip: ,,Teisé sudaryti pagrindine
sutartj reiskia teise sudaryti arbitrazinius susitarimus dél teisiy ir pareigy, kylanciy is
pagrindinés sutarties.

9.2. Siuo metu arbitrazo procese néra ieskinio uztikrinimo galimybés. CP] 523 straipsnyje
turi buti numatyta, kad bendrosios kompetencijos teismas turi teis¢ uZztikrinti arbitrazo
veliau.

9.3. Atsizvelgiant | tai, kad tam tikrais atvejais arbitrai yra arti etikos taisykliy pazeidimo,
biitina numatyti, kad nuolatiné arbitrazo institucija turi patvirtinti arbitry etikos kodeksa.
Etikos kodekso pavyzdines normas turi parengti Teisingumo ministerija,
bendradarbiaudama su arbitrazo teismy organizacijomis.

9.4. Siekiant uztikrinti arbitrazo procediiros procesinj efektyvuma, biitina i§déstyti CP] 504"
straipsni taip: ,, Arbitras, kuris neatlieka kokiy nors jsipareigojimy, kylanciy dél Sio
paskyrimo, arba neatlieka jy laiku, Salims yra atsakingas uz visus nuostolius, sukeltus
dél jo kaltés arba vélavimo “.

9.5. Turi buti patobulintas CP] 518 straipsnis, numatant, kad praSymas taikyti Zoding
procediira arbitrazo teismui turi biiti pateikiamas per termina, kuris yra nustatytas
skundui pateikti, kadangi pagal dabartini reglamentavima dél Zodinés procediros
leidziama kreiptis bet kuriuo metu iki sprendimo paskelbimo, o tuo gali biiti
piktnaudziaujama siekiant vilkinti arbitrazo procesa.

9.6. CP] nenustato apimties, kuria tarp Saliy paskirstomos advokato pagalbos arbitrazo
procese islaidos, todeél CP] 530 straipsnio 2 dalies 11 punktas turi buti patobulintas,
nustatant, kad turi buti atlygintina faktiné iSlaidy advokato pagalbai suma, taciau

nevirsijant 20 proc. priteistos ieskinio sumos ir nefinansinio pobiidzio ieSkiniams.
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9.7. Atkreipiamas démesys i tai, kad Latvijoje nejtvirtinus ir nesuformavus mediacijos, kaip
nepriklausomos gincy sprendimo formos, teismas ir arbitrazo procesas ir toliau bus
laikomas tinkamiausia bet kokio pobiidZio nesitarimy sprendimo forma. Todél iki ginco
nagrin¢jimo arbitraZo teisme taip pat turi buti sudaryta galimybé pasinaudoti mediacija.
Autorius sitilo papildyti CP[ 487 straipsnio 3 dali taip: ,, Arbitrazo teismas turi atsisakyti
priimti ieskinj, jei Salys istatymo nustatyta tvarka susitaré jam perduoti gincq, kuris yra
mediacijos procediiros sutarties dalykas, ir jei Salys mediacijos procediira
nepasinaudojo per sutartyje dél mediacijos procediiros nustatytq terming ir Sis terminas
dar néra pasibaiges arba tuo atveju, kai sutartyje dél mediacijos procediiros néra
nustatytas joks terminas mediacijos procediiros pabaigai, po vienos Salies pasiillymo

‘

kitai Saliai spresti gincq mediacijos procediira dar néra praéjes vienas ménuo. *
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Ivars Kronis

THE MAIN FEATURES AND DEVELOPMENT TRENDS OF CONTEMPORARY
COMMERCIAL ARBITRATION IN LATVIA

Summary

Scientific novelty of the thesis and relevance of the topic

"The right to freely enjoy property, for example, by entering into civil contracts also ensues from
the property right guaranteed by the Satversme (Constitution). This principle of the civil liberty
would be restricted if parties to the agreement did not have the possibility of reaching an agreement
on the content of the contract acceptable for them, inter alias, providing for the possibility of
dispute resolution in arbitration court with the purpose of enjoying advantages of this solution.”

The following sayings Si malorum causa bellum est, erit emendatio pax (Latin — War is the
cause of evil while peace serves to prevent evil)’ and Melior tutiorque est certa pax quam sperta
victoria (Latin — Safe peace is better and safer than the expected victory) have been in use already
since ancient times.” These rules are found also in the Latvian culture as a proverb:”Peace feeds
while unrest destroys™.*

In its turn, an opinion prevailed in the German culture that rights had a divine origin as God
guided and determined human destinies.” This view contained the idea that man in court depended
on God‘s will. In other words, no party to the dispute can know in advance in whose favour court
will pronounce the judgement. That is why the procedure of conciliation is a tool that we have
inherited already from our ancestors and it should not be forgotten in resolving disputes nowadays.

Since ancient times, already long before the state and rights developed for various peoples,
human life was constantly knit with conflict situations and disputes that some arbiter had to resolve.

The “arbitrating” institution did not necessarily have to be a formal court institution or a judge

endowed with special authority. It could be the meeting of the tribe, the chieftain and elders of the

! Thesis 8.1 of conclusion of judgement of the Constitutional Court of the Republic of Latvia of 17 January 2005 in the
case No. 2004 — 10 — 01 “On compliance of paragraph 3 of part one of Article 132 and paragraph 6 of Article 223 of the
Civil Procedure Law with Article 92 of the Republic of Latvia Constitution”. Available on the internet
at.[http://www.satv.tiesa.gov.lv/upload/2004—10-01.rtf] Last visited on September 24, 2009.
z Talpane N. Vardi maca, pieméri aizrayj. Latiu sparnotie teicieni. Riga : Zvaigzne ABC, 2001. 112. Ipp.

Ibid., p. 67.
* Latvie$u sakamvardu datorfonds. Available on the internet at:[http://www.Ifk.Iv/sakamvardi/066.htm] Last visited on
September 24, 2009.
> Licis A. Prasibas tiesvediba un pieradijumi. Prof. K. Torgana zinatniskaja redakcija. Macibu lidzeklis tiesibu zinatpu
studentiem. Riga : Tiesu namu agentiira, 2003, 12. lpp.
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tribe, wise men and, in general, any person — a neighbour, the first person met on the road — who
was capable of resolving the disputable issue.’

The problem of an efficient and speedy dispute resolution exists to date and it is constantly
discussed in the systems of law in various countries of the world. In this respect Francis Bacon
(Francis Bacon), a legal philosopher, has said the following: ”In most part it is better to reach an
agreement orally than in writing and with the help of a third party — a mediator — than to do it
oneself.””” Thus a third party is necessary to help find a solution to a dispute.

Litigation is a more traditional and customary form for resolving civil disputes, however,
civil disputes may be resolved not only by state court institutions listed in the Law on Judicial
Power of the Republic of Latvia,8 but also out of court, i.e., in an alternative manner. Alternative
dispute resolution has become one of the most significant policy priorities of the European Union
(EU). According to the opinion of the European Commission (EC), no court system is capable of
efficiently resolving all conflicts that have arisen in the society only through seeking redress in
court.’

Upon becoming a member state of the Council of Europe in February 10, 1995," Latvia
committed itself to comply with provisions of Recommendation No. R (81) 7 of the Committee of
Ministers to Member States on Measures Facilitating Access to Justice, adopted during the 68th
session of the Committee of Ministers on 14 May 1981, that stipulated that member states were to
undertake measures to promote or stimulate, wherever required, the reconciliation of parties and a
peaceful dispute settlement prior to starting any court proceedings or during court proceedings. "’

One of the forms of alternative dispute resolution is arbitration.'” In the view of the
Committee of Ministers of the Council of Europe, dispute resolution through arbitration is not only

admissible but even desirable. Provision IV in Recommendation No. R (86) 12 of the Committee of

% Haritonovs M. Par tiesam un tiesneSiem. No krievu val. tulk. I. Feldhiine un 1. Rozenstrauha. Riga : Zinatne, 1979,
5. lpp.

7 Roney, John H. B. Alternative Dispute Resolution: A Change In Perception, International Company and Commercial
Law Review, (1999), 10 (11), p. 329.

¥ Par tiesu varu.: LR likums. Zigotdjs, Nr. 1, 14.01.1993.

? Green Paper on Alternative Dispute Resolution in Civil and Commercial Law, COM (2002) 196 final, p. 5. Available
on the internet at: [www.eu.int/eur-lex/en/com/gpr/2002/com2002_0196en01.pdf] Last visited on September 24, 2009.,
See also: Summary of responses to the Green Paper on alternative dispute resolution in civil and commercial law.
Available on the internet at: [http://www.centar-za-mir.hr/pdf/comments_on_EU_Green_Paper.pdf] Last visited on
September 24, 2009.

1% Latvijas un Eiropas Padome. Available on the internet at: [http://www.coe.lv/index.php?lang=Iv&cid=2&sid=1] Last
visited on September 24, 2009.

" Rekomendacijas Nr. R (81) 7 “Par justicijas pieejamibas veicina$anas pasakumiem” pielikuma B dalas tresais punkts.
Available on the internet at: [Attp.//www.coe.lv/tulkojumi.php?id=112] Last visited on September 24, 2009.

!> Arbitration means dispute resolution when persons subject to their agreement, submit or undertake to submit the
claim to third party or parties, chosen by them subject to the agreement or appointed in the manner provided by the law,
insted of submitting it to the state court. The implication is that commercial matters are necessarly capable of being
settled by arbitration under the law of the state concerned, in the sense that the state allowes them to be settled by
arbitration, whilst it may (or may not) allow other matters (usually disputes arising out of labor or employment as well
as consumer claims are declared to be outside the meaning of “commercial”) to be settled in that way.
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Ministers of the Council of Europe to Member States Concerning Measures to Prevent and Reduce
the Excessive Workload in the Courts states that governments of member states are invited to
consider the possibility “of taking steps, by suitable means and in appropriate cases to make
arbitration more easily accessible and more effective as a substitute measure to judicial
proceedings™".

The Civil Procedure Law of the Republic of Latvia (CPL)"* became effective as of 1 March
1999, revoking the Civil Procedure Code of Latvia."”” Part D of the CPL includes legal norms
regulating the operation of arbitration courts. Arbitration courts have always existed in the Latvian
law, however, the regulation of arbitration has changed with pronounced differences every time
when a new civil procedure law was enacted. Although the enacted law reveals a positive dynamics
in the attitude of the state towards the operation of arbitration courts, it does not yet testify that a
uniform practice for the hearing the cases in arbitration courts exists in the jurisprudence of Latvia.
It is not possible to speak about stability in the practical operation of arbitration courts either. In
particular it applies to disputes concerning consumer rights.

Since the moment of the CPL taking effect until 1 April 2009 Part D of CPL was amended
six times'® and it involved 23 of 54 articles. Upon the accession of Latvia to the EU, amendments of
7 April, 2004 significantly changed Part F of CPL where a new chapter 78 was included on the
recognition and execution of awards of foreign arbitration courts.

The procedure for the review of cases in arbitration courts should by characterised by
stability and constancy. The regular procedure of arbitration courts is prescribed by their rules
formulated upon the establishment of the arbitration court. The analysis of rules of Latvian
arbitration courts and the scale of amendments made to the said rules gives grounds to conclude that
the majority of arbitration courts try to retain their rules of arbitration unchanged thus facilitating
the work for attorneys of clients as well as arbitrators. Moreover, upon concluding an agreement on
arbitration by parties it is possible to agree on the application of provisions contained in the rules of
procedure of an internationally recognised arbitral tribunal or on the application of provisions of the
United Nations Commission on International Trade Relations (UNCITRAL).

Unfortunately, the situation in state courts is just the opposite. A single year has not passed
that the CPL has not been amended. Thus the procedure for the review of cases in state courts is not
as stable and constant as in arbitration courts. Upon concluding long-term agreements entrepreneurs

find it more appropriate to reach an agreement on dispute resolution by some specific arbitral

" Eiropas Padomes Ministru Komitejas 1986. gada 16. septembra Rekomendacija Nr. R (86) 12 “Par pasakumiem
parmériga tiesu darba apjoma noverSanai un samazinaSanai”’. Available on the internet at:
[http://www.coe.lv/tulkojumi.php?id=115] Last visited on September 24, 2009.

' Civilprocesa likums: LR likums [speka no 01.03.1999.]. Latvijas Véstnesis, 03.11.1998, nr. 326/330.

' Latvijas Civilprocesa kodekss: LR likums. Zipotdjs, 24.12.1991, nr. 51, zaudgjis speku no 01.03.1999.

'©0n 29.06.01, 31.10.04, 17.02.05, 07.09.06, 01.11.07 and on 05.02.09.
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tribunal where the rules of court are known and acceptable for both parties; parties may be certain
that during the resolution of a potential dispute the procedure will be the same as at the moment of
concluding their agreement.

The operation of arbitration courts in Latvia over the ten last years has brought many issues
to the foreground.'” The judgement of the Constitutional Court of the Republic of Latvia passed in
17 January 2005 in case No. 2004-10-01"® recognized the compliance of Article 132 Section 1
Paragraph 3 and Article 223 Paragraph 5 of the CPL to Article 92 of the Constitution of the
Republic of Latvia."” The court ruled that the disputed articles of the CPL, which provides that the
court refuses to accept the claim if the parties have agreed to transfer the dispute to arbitration, as
well as the fact that such agreement is ground for termination of proceedings in the court,
correspond to the Constitution and has a legitimate target.

Another significant development was the judgment of the Department of Administrative
Cases at the Senate of the Supreme Court (SC) on 7 March 2006 concerning the protection of
consumer rights and the arbitration clause.”’ The court held that an arbitration cause in contract is
unfair if terms and conditions of contract were not discussed and customer has not directly
expressed his consent to arbitration clause.

In view of the above as well as the fact that the economic development and growth bring
along also an increasingly more rapid circulation of legal relations, arbitration proceedings acquire
an increasingly more significant role among other mechanisms for civil dispute resolution;
increasingly more attention is focused on the operation of arbitration courts in Latvia, that is
confirmed by amendments to legal acts as well as information in the mass media related to the
operation of arbitration courts® as well as conferences™ organised on development aspects of

arbitration.

17 See, e.g.: Torgans K. Skirjtiesas Latvija: vajadzigas radikalas parmainas. Jurista Vards, January 11, 2005, No.1,
p-1-3.

' Judgement of the Constitutional Court of the Republic of Latvia of 17 January 2005 in the case No. 2004 — 10 — 01
“On compliance of paragraph 3 of part one of Article 132 and paragraph 6 of Article 223 of the Civil Procedure Law
with  Article 92 of the Republic of Latvia Constitution”. Available on the internet
at:..[http://www.satv.tiesa.gov.lv/upload/2004—10-01.rtf] Last visited on September 24, 2009.

' The Constitutional Court acknowledged that the free will, which in case of conclusion of arbitration agreement has
been expressed in the form of civil transaction, is an adequate criterion for permissibility of restriction of fundamental
rights, if the interests of other persons, protected by the law are not violated. At the same time court stated, when issuing
a writ of execution the state courts shall determine high standards (requirements) in regard to legality of the arbitration
procedure, including independence and impartiality.

2 Augstakas tiesas Senata Administrativo lietu depatramenta spriedums lieta Nr. SKA — 59, 2006.gada 7.marts. Jurista
vards 12.06.2007. 24 (477).

*! See, e.g., Ziedonis U., Kagevska I. Arbitration in Latvia: Urgent Need for Statutory Reform. Journal of International
Arbitartion, Kluwer Law International, (2004), 4 (21).

2 Conference “Arbitration In The Baltics: Contemporary Issues” organized by Riga Graduate School Of Law on June 1
2007, Riga; Conference “Commercial Arbitration In The Baltic States: The Undiscovered Alternative To Litigation In
State Courts” organized by The Baltic States Chapter of the Chartered Institute Of Arbitrators and Law Firm Sutkiene,
Pilkauskas & Partners on 2 December 2005, Vilnius.
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According to the statistical review” on civil cases, in 2004 first instance courts received
7374 submissions, in 2005 - 6949 submissions, while in 2006 there were 8378 submissions, in
2007 already 3061 submissions were received concerning the enforcement of awards of arbitration
courts. In its turn, in 2008 courts received only 3537 submissions, which testify to certain changes,
e.g., contrary to previous practice, the courts of general jurisdiction have the obligation, following
from Constitution and international human rights norms, to refuse issuance of the writ of execution,
if the fundamental rights, from the use of which the person has not waived have not been observed
in the arbitration procedure and the laws of the CPL establish the possibility to realize the
obligation. Besides, note must be taken of the fact, that an award of an arbitration court may be
enforced on one’s own accord and during the arbitration proceedings parties may reach a
settlement. Thus it may be concluded that a significant number of civil cases in Latvia is resolved
by arbitration courts, which, in turn, reduces the workload of state courts.

The object of arbitration is to provide fair and impartial resolution of disputes without
causing unnecessary delay or expense same time, it allows freedom to parties to agree upon the
manner in which their disputes should be resolved.

At the same time, there is a number of conditions that impede to provide fair and impartial
dispute resolution by arbitration. For example, it is not determined that the arbitration award shall
be lawful, well — grounded and substantiated; besides adequate control over the activities of
arbitration has not been ensured either; the right of a person to appeal against the issuance of writ of
execution is not satisfactory, because, first of all, the request to issue the writ of execution is
adjudicated without the presence of the parties and, secondly, the decision on the issuance of the
writ of execution cannot be appealed against, etc.

It would not be correct to claim that regulation of arbitration courts have not been studied in
Latvia at all, however, there is no scientific research containing a more extensive analysis of
arbitration. In particular lacking are works were the way disputes are resolved in arbitration would
be approached in an integrated way, studying its historical origin, legal nature and its relationship
with judicial proceedings, the individual’s constitutional rights to judicial protection;
comprehensive theoretical explication is missing; theoretically substantiated recommendations on

the legal regulation and practical application of arbitration in Latvia are too few.**

¥ Tiesu administracijas  statistikas  dati  par  civillietim.  Available on the  internet at:

[http:/twww.ta.gov.Iv/index.php/Iv/29/58/246/index.html] Last visited on September 24, 2009.

** Zukova G. Skirgjtiesu regulgjums Latvija: atseviski problémjautajumi. Gram.: Civilprocesa aktudalie jautajumi.
2007.gada zinatniskas konferences materialu krajums. — Riga: Tiesu namu agentiira, 2008. Kacevska I. Tiesibas uz
taisnigu tiesu un Skir&jtiesas instittts, Likums un Tiesibas, 2006. 8. sgj. Nr. 5 (81). Kacevska 1. Valsts parvaldes iestades
pilnvaras slégt starptautisku skirgjtiesas ligumu : problémas un risinajumi. Likums un Tiesibas, 2004., Nr. 11(63).;
Rasnacs L. Tiesibas uz taisnigu tiesu un to nozime skirgjtiesu jurisdikcija. Likums un tiesibas (5) 2008.
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In this light, it is necessary to think about potential threats of the legal regulation of
arbitration in Latvia: blind transposition of foreign legal regulation without taking into account the
economic context of country, the specifics of the national law and, in particular, of the judicial
system, the enactment or disregard of legal acts regulating the application of arbitration in breach of
the principles of arbitration regulation recognised in the doctrine of law and laid down in laws of
many developed states. Therefore, the issues of ensuring and protecting persons’ rights and interests
upon dispute resolution by arbitration in Latvia should be analysed.

As a result of the topical problems that have emerged the Ministry of Justice of the Republic
of Latvia has drafted a Law on Arbitration courts® (Draft Law), which will considerably replace the
regulation of the procedure for arbitration included in the CPL, currently in effect. The above
confirms relevance of the topic of the present Doctoral Dissertation and it’s scientific importance
for the theory and practice of law.

The aim of the research

The aim of the research of the present Dissertation is to analyse the legal nature of the
institute of arbitration, its place in the Latvian system of law, the development of the regulation of
arbitration and, subsequently, on the basis of the present research to identify the main areas and to
formulate proposals for the further improvement of the legal regulations for the institute of
arbitration in Latvia.

The tasks of the research

The research has the following tasks:

1) The identification and investigation of the establishment and development of arbitration

as well as its historic aspects;

2) The examination of the legal nature of the arbitration agreement, laws applicable to it,

essential elements of the arbitration agreement and its legal consequences;

3) The analysis of the main features of arbitration proceedings, the status of arbitrators,

procedural specifics of arbitration;

4) The identification of the legal nature of arbitration awards, their legal validity and legal

consequences, the basis for their challenge and compulsory execution.

5) The disclosure of the main tendencies of the development of arbitration in Latvia.

The object of the research

The object of the research of the present Dissertation is arbitration and the development of

its regulation.

» Likumprojekts Skiréjtiesu likums, izsludinats 18.10.2007. Valsts sekretaru sanaksmé ar Nr.VSS-1513. Available on
the internet at: [Attp.//www.mk.gov.lv] Last visited on September 5, 2008.
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The hypothesis of the research is the assumption proposed by the author that the normative
basis contained in Part D of the current CPL is not sufficiently developed for the protection of
persons’ rights and interests upon dispute resolution by arbitration courts of Latvia and errors made
upon the application of the respective norms, are caused by the insufficient explication of the
theoretical basis as well as lack of uniform case law.

The theoretical and practical novelty of the research. The thesis is a research of
theoretical and practical novelty since it is the first scientific examination of the institute of
arbitration in Latvia; the research essentially amplifies the information, which has not been studied
at the scientific level. The theoretical novelty of the research is inherent in the author’s conclusions
disclosing the concept and characteristics of arbitration in Latvia as well as in the proposals
expressed in the research analysis.

The practical novelty is found in the assessment of a considerable amount of the
jurisprudence of courts and arbitration as well as conclusions that may be at the basis of the
development of the jurisprudence of better quality arbitration and its improvement in future. The
research includes the analysis of the legal regulation of the institute of arbitration that may help in
acquiring a better understanding of arbitration and in its development. Proposals are expressed in
the Dissertation concerning the required amendments to legal acts.

The structure of the research

The Dissertation consists of four chapters. Chapter 1 of the Dissertation delineates the origin
of arbitration, its understanding, necessity for dispute resolution and trends in the development of
the regulation of arbitration. Chapter 2 analyses the agreement of parties concerning the transfer of
the dispute for resolution through arbitration. Chapter 3 studies the preparation of arbitration
proceedings and process of dispute resolution by arbitration while Chapter 4 is dedicated to
arbitration awards and problematic issues concerning their execution.

The Dissertation offers proposals for the resolution of arbitration problems. Research
findings, conclusions and proposals may be used in the further elaboration of legislation, in the
formulation and implementation of appropriate measures in respect of arbitration, which, in its turn,
should, undeniably, facilitate dispute resolution.

The practical significance of the Dissertation. The research findings have been
incorporated in the course “Civil Procedure” at the Police Academy of Latvia and a separate course
,wArbitration” is due to be developed. The results of the thesis can be used for dispute resolution in
arbitration proceedings.

Theoretical and practical research findings have been discussed, accepted and approbated

at the meeting of the Department of Civil Procedure at the Faculty of Law of Mykolas Romeris
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University of Lithuania. Research findings have been published in research articles as well as
discussed at research conferences.

Review of the Previous Research

As the theory and practice of arbitration in Latvia has not been analyzed in extensive
research articles, the author has limited possibilities of developing polemics with other authors on
the theoretical and practical aspects of arbitration.

Articles and research findings used in the present research paper have been produced by
such Latvian authors as Torgdans K., Zukova G., Kacevska I, Rozenbergs J., who have addressed
issues pertaining to arbitration, problem issues of regulation and aspects of the improvement of
legal norms. The author has also made use of his own publications related to the subject of research.

Findings of Bukovskis V. and Pommers A., specialists on procedural matters during the pre-
war period in Latvia, have also been used in the present research paper for the regulation of
arbitration and the discussion and definition of related theoretical issues.

The present research has, at its basis, monographs and articles of world-recognised
researchers of arbitration Foucgard P., Gaillard E., Goldman B., Redfern A., Hunter M., Kypoukun
C.A., Aproe B.B., Cxeéopyos O.1O., Hocvipesa E.U. et al.

As it is not required to regulated the arbitration process centrally with the help of legal
norms with such degree of detail and thoroughness as it is done in respect of proceedings in state
courts, then a certain part of procedural issues have been left to the local regulation of arbitration
courts themselves. Thus, in order achieve the established objectives and tasks, analysis and review
has been made in the present Thesis not only of an extensive range of normative acts but likewise of
arbitration rules of several arbitration courts as well as sources that are of particular relevance for
the delineation of specific issues.

As judgements of general jurisdiction courts are of paramount importance in the research of
arbitration, then a significant emphasis has been laid in the present Thesis on the analysis of the
jurisprudence of general jurisdiction courts.

Methodology of the Thesis

For the purposes of achieving the goal and objectives of the dissertation thesis, empirical
and theoretical scientific research methods were used.

The main empirical research method was analysis of documents. This method was used to
analyse Latvian and foreign legal acts, research studies of Latvian and foreign scholars, materials of
research conferences and collections of articles, periodicals and theoretical sources, statistical data
collections, Internet resources, other publicly accessible information as well as case law, orders of
the SC of Latvia and rulings of the Constitutional Court of the Republic of Latvia, as well as other

procedural documents.
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Among theoretical methods, mention should be made of the methods of comparative,
historic, sociological, deductive, inductive, logical methods.

The comparative law research method has been used in the research in comparing legal
norms and institutes in the historic system as well as the contemporary legal system of Latvia and in
comparing the understanding of arbitration at periods of time. The historic method has been applied
in the study of a range of sources of law, specific institutes of law and individual norms of law. The
material under research has been studied from the historic aspect to determine how and what has
influenced the content of the specific regulation as well as the change of the legal doctrine. The
sociological method has been employed to study legal norms and institutes in relation to the
development of public life and requirements of the contemporary public culture. The deductive
method has been employed in the analysis of the general legal aspects to draw a conclusion on the
specific (particular) while the inductive method has been applied in the study of the specific action
of enforcers of law and in the analysis of causes of errors as well as in the generalisation of
conclusions acquired in practice, transferring them to the legal dogmatics. Likewise the logical
method or the conclusion by analogy has been used in the research that has helped in combining the
inductive method and the deductive method. The conclusion by analogy has been used in drawing
conclusions from known individual features and still unknown potentially possible individual
features.

The range of issues and problems analysed in the Dissertation allows putting forward
several new theoretical findings concerning arbitration in Latvia and aspects of the practical

application of the regulation.
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STRUCTURE OF THE THESIS

The Doctoral Thesis consists of an introduction, a review of the previous research, the
methodology of the thesis, four chapters, conclusions and recommendations, the list of bibliography
and appendixes.

Chapter I of the Thesis “Understanding of Arbitration, Its Legal Nature and the Historic
View” discusses the main concepts of arbitration, issues of its genesis and development dynamics.
In the given chapter the author analyses and delineates the genesis and development of arbitration in
Latvia. An analysis is made within the frame of the given chapter of reforms in the regulation of
arbitration courts and the subsequent consequences. It is noted that in Latvia arbitration courts
experienced the most rapid development due to the enactment of the new Civil Procedure Law and
the economic development resulting in an increase not only in the types and the number concluded
transactions but likewise in the number of arbitration courts currently amounting in a total of 175
arbitration courts.

In their operation arbitration courts constantly encounter failings in the regulation of legal
relations that arise in respect of the review of cases and dispute resolution. During the ten years the
operation of arbitration courts in Latvia has brought to the fore a lot of issues. Deficiencies in the
legal regulation, the inefficient operation of arbitration courts are related to the underdeveloped
theoretical basis as well as the absence of uniform case law. The operation of arbitration courts and
their development has been also negatively influenced by the absence of legal traditions that have
failed to develop in dispute resolution in arbitration courts. Besides, a particularly significant role in
the development of arbitration courts has been played by the implementation of alternative methods
in resolving civil disputes, a model of mutual cooperation between the state and arbitration courts
based on the most recent findings of legal science, a balanced regulation of jurisdiction and a clear
delineation of the area of competence of arbitration courts.

The given chapter also discusses the historic aspects of the development of arbitration from
the most ancient times to date. It is noted that arbitration courts as a form of public jurisdiction
existed long before state jurisdiction.

According to the court system arbitration courts are not elements of the court system of
Latvia. Arbitration courts constitute a specific institution which acquires its uniqueness as a result
of the development of dispute resolution and the specific features of resolution undertaken by non-
governmental organisations.

It is pointed out that of late there has been evidence of the ,, juridisation” trend in arbitration

courts, understanding by the said trend the desire to subject the operation of arbitration court to
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excessive regulation. However, this trend has a negative character as it is not based on the legal
nature of arbitration courts. Arbitration courts have a private character as they are established by
parties to civil legal relations themselves; the state does not participate in their organisation and
operation, restricting itself solely to the enactment of general regulations for their organisation
and functioning.

The development of case law on the application of arbitration norms is a complicated
process aimed at ensuring a very cautious attitude to this particular institute of jurisdiction, bearing
in mind that this or any other direction that will develop, may significantly influence the interest of
the business community in Latvia and their foreign partners in using international arbitration
options to resolve on the territory of Latvia their disputes that ensue from international relations.

Moreover, it must be noted that the current regulation tends to regulate dispute resolution
matters within the country while less attention is paid to providing possibilities for Latvia to
become a centre for resolving international disputes.

Chapter II of the Thesis “Agreement on Referring Dispute Resolution to the Arbitration”
analyses the agreement of parties concerning the transfer of the dispute for resolution through
arbitration.

The author substantiates the procedural relevance of dispute legal relations as well as
content of the agreement between parties on the referral of the dispute for resolution through
arbitration, likewise providing an analysis of requirements of arbitration agreement that have been
prescribed for their form and content, the dynamics of development in the legal acts of Latvia.

The agreement on referring the dispute for resolution by an arbitration court is discussed as
an act of private law and as a contract subtype it holds a special place in private law. It is justified in
the Thesis that the agreement cannot be qualified solely as a civil legal agreement as it does not
incur any civil right and obligation. It is substantiated that the agreement on dispute resolution
through arbitration should be set apart from civil legal agreements; however, it does not exclude the
possibility of applying civil law to its regulation. It is determined by the specific significance of
civil law that has historically developed as the core of the system of private law.

In the given chapter the author also focuses on incomplete arbitration clauses, called
»wpathological or defective arbitration clauses”. Note is made in the Thesis of the inconsistence of
case law in respect of the qualification of the arbitration clause and proposals are provided aimed at
stabilizing practice. Particular attention is paid to issues of customer rights to dispute resolution
through arbitration.

It is emphasized that the contemporary trends in international arbitration law suggest that the
meaning of the term ,,written” in commercial arbitration should be expanded, it does not require that

the arbitration agreement is signed by both parties — most importantly, there should be evidence of
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the agreement as such. However, a different practice is in the process of development in Latvia,
having a more formal approach.

Chapter III of the Thesis “Arbitration Proceedings” studies the preparation of arbitration
proceedings and dispute resolution by arbitration. The given Chapter considers central issues related
to problems in the proceedings not only at the beginning of arbitration proceedings but also those
that remain topical up to the finalisation of proceedings. An analysis is made of the currently
effective regulation which prescribes procedures for the establishment of the arbitral tribunal and
requirements contained in legal acts that the candidate to the arbitral tribunal should comply with as
well as an analysis is provided for various approaches and criteria.

The Thesis describes categories of disputes that are not subject to review by arbitration
courts: which may infringe the rights or the interests protected by law of such a person as is not a
party to the arbitration agreement; in which a party, albeit even one, is a State or local government
institution or which may affect the rights of State or local government institutions; which is related
to amendments to the Civil Records Registry; which is related to the rights and duties of persons
under guardianship or trusteeship or to their interests protected by law; regarding establishment,
alteration or termination of property rights in regard to immovable property, if among the parties to
the dispute there is a person whose rights to acquire immovable property in ownership, possession
or use are restricted by law; regarding the eviction of a person from living quarters; between
employees and employers if the disputes has arisen entering into, amending, terminating or
implementing an employment contract, as well as in applying or translating provisions of regulatory
enactments, collective labour contract or working procedures (individual labour rights dispute);
regarding the rights and duties of such persons as who, up to the taking of the award of the
arbitration court, have been declared insolvent and which are related to matters in accordance with
special adjudication procedures.

An analysis has been made in the Thesis of sources regulating the operation of arbitration
courts, i.e., sources of law of local nature, namely those enacted by the organisation itself to
regulate the operation of the permanent arbitration institution it has established itself (e.g.,
regulations, provisions, rules of order) as well as sources of law of a higher level, e.g., laws
regulating the arbitration proceedings. Rules of dispute resolution set by parties themselves for
dispute resolution are as important.

The author emphasizes that the process of dispute resolution and decision-making at the
arbitration court itself are not as strict in comparison with the respective procedure at a state court.
The body of the most significant features distinguishing the arbitration proceedings is that parties to
arbitration proceedings may independently set rules for the adjudication proceedings. Upon

resolving a dispute the arbitration court is not bound by any formal provisions that are characteristic
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for proceedings at state courts. However, dispute resolution rules at an arbitration court that have
been established by parties themselves cannot be contrary to requirements contained in law that
have the character of an imperative.

The Thesis provides an analysis of the most significant problems of proceedings that arise
upon the regulation of dispute resolution in the practice of the operation of arbitration courts: the
place of dispute resolution, issues related to the submission of the claim and the response to a claim,
a counterclaim, the application of security for a claim, the submission of evidence etc.

Chapter IV of the Thesis “Arbitration Awards and Their Execution” is dedicated to
arbitration awards and problematic issues concerning their execution.

The author undertakes a complex analysis of the above institution and highlights its
principal distinction from judgements of state courts.

Upon discussing the issue of the mandatory nature of arbitration awards, the author draws
the conclusion that the principle of voluntary execution has been prescribed by the law as an
obligation for parties. However, an obligation cannot be based solely on the good will of the party.
The execution of an arbitration award is consolidated by sanction - the possibility of compulsory
execution. Thus, the declaration of the principle of voluntary execution in legislation by prescribing
it as an obligation of parties, fails to be accurate. In the given case it is more appropriate to speak
not of a moral obligation to execute an arbitration award but rather a legal obligation.

Proceedings that impose the compulsory execution of an arbitration award constitute, by
their nature, additional proceedings. If issues of material legal relations of parties are reviewed and
resolved within the frame of the basic proceedings (the resolution of cases by arbitration), then
issues of procedural nature are considered within the frame of additional proceedings. The institute
of the compulsory execution of an arbitration award is largely similar to the institute of challenging
an arbitration awards. Both these institutes constitute a type of the control exercised by state courts
over arbitration awards.

A competent state court deciding to issue a writ of execution for the compulsory execution
of an arbitration award, has not authority to doubt and reconsider facts that have been established by
the arbitration court, nor has it any authority to give a new evaluation to those material legal
relations which were the cause of the arbitration proceedings. A general trend of this system of
mutual relations manifests itself in the fact that, as a rule, upon the issue of a writ of execution a
competent state court has the authority to review only formal aspects of the arbitration proceedings.
Upon the review of arbitration awards, the focus of attention of a state court encompasses mostly
those awards that guarantee certain minimum standards for complying with rights of parties to the
proceedings (the right to participate at the court hearings, the right to be heard etc.). Only in the

event of complying with these provisions, arbitration proceedings may be truly independent of the
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system of state court proceedings and guarantee respectively the stability of awards reached through
dispute resolution in those disputes that have been referred for review by an arbitration court.

The present Chapter discusses prerequisites and mechanisms for the implementation of the
challenge of arbitration awards. The institute for the challenge of arbitration awards is, in itself, an
exception to the general provisions of arbitration proceedings and may be applied only in cases
when it has been explicitly prescribed by law.

This condition is very important as it does not allow to violate the framework set by the law,
to interfere in the operation of the arbitration court, to undertaken an independent assessment of
evidence as well as to reconsider, on the merits, the arbitration award and the case itself. Even if the
arbitration court has committed an error in the application of norms of substantive law or has
incorrectly assessed the provided evidence, the judge of a competent state court has not authority to
revoke its award.

Conclusions and recommendations. The author presents the theses for defence, formulated

in the form of conclusions and proposals.

35



MAIN RESULTS AND CONCLUSIONS

As a result of the scientific research carried out in the thesis, the following conclusions and

recommendations have been made:

1.

The CPL regulates all the main issues pertaining to the operation of arbitration courts as
well as issues on the execution of awards made. However, the existence of the above legal
act does not preclude all legal problems which are now encountered in reality upon dispute
resolution through arbitration in Latvia.

Latvian regulation on the arbitration expresses principles that correspond to basic guidelines
of UNCITRAL Model Law. However, the current regulation on arbitration does not ensure
an up — to — date and well functioning legal structure not only for national but also for
international arbitration proceedings.

The most important recent developments of arbitration in Latvia concern the reform of
Latvian arbitration law, the practice of arbitration and state courts and important doctrinal
and promotional activities.

The object of arbitration legal regulation is relations in the area of private law (the
conclusion of an arbitration agreement, the determination of provisions for dispute
resolution etc.) and relations in the area of public law (the challenge of arbitration awards,
the compulsory execution etc.). The purposefulness of the complex regulation of the above
relations in a single legal act (CPL) has been determined not as a consequence of the
objective uniformity of these relations but as a result of a close, inseparable mutual
coherence of these relations.

The trend to excessively regulate the operation of arbitration court has a negative character
as it is incompatible with the legal nature of arbitration courts. Arbitration courts have a
private character as they are established by parties to civil legal relations themselves; the
state does not participate in their organisation and operation, restricting itself solely to the
enactment of general regulations for their organisation and functioning.

Arbitration courts, not being jurisdiction institutions, are themselves mechanisms of
jurisdiction that are established by private subjects with the purpose of regulating and
resolving civil disputes. Such an approach excludes the subordination of arbitration courts to
the public judiciary.

The modern trend of arbitration regulation is to expand rather than limit the jurisdiction of

arbitration in dispute resolution, therefore:
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- it would be necessary to clarify categories of disputes that are referred to arbitration
courts for review; the complete prohibition of consumer claims and claims regarding the
eviction of a person from living quarters, should not be supported.

- it is recommendable to expand the public activity in guaranteeing (ensuring) legality in
the operation of arbitration courts, allowing to challenge arbitration awards. The
challenge is a procedure under which the arbitration award is assessed according to such
criteria as pertain to issues of the legality of the establishment of the arbitral tribunal, the
correspondence of the dispute to the competence, the ability of parties to express their
arguments etc.

8. At present the legislator in Latvia has provided compulsory execution only for awards of
institutional arbitration courts. It stimulates the disappearance of the ad hoc arbitration court.

9. Having highlighted problems and tendencies in relation to the regulation of arbitration
courts the author holds the opinion that in Latvia there is a necessity to introduce
amendments to normative acts and in this respect the author suggests the following
improvement of the regulation, namely:

9.1. Currently, the authority to conclude the main contract do not imply the authority to
conclude arbitration agreements, therefore, it is necessary to amplify Article 492 (5) of
the CPL as follows: ,,The authority to conclude the main contract implies the authority
to conclude arbitration agreements for rights and duties arising from the main
contract.”.

9.2. Currently it is not possible to secure a claim in the arbitration proceedings. Article 523
of the CPL should provide that a state court is authorised to secure claims in the
jurisdiction of arbitration courts not only before but also after their submission to the
arbitration court.

9.3. Taking into account that in particular cases, the arbitrators act bordering on violation of
ethical rules, it should be necessary to provide that permanent arbitration institution
must approve a code of ethics for arbitrators. The Ministry of Justice should develop
sample norms for the code of ethics with cooperation with arbitration court
organisations.

9.4. To ensure procedural efficiency of arbitration procedure, it is necessary to amplify
Article 504 of the CPL as follows: “An arbitrator who does not at all or who does not
timely fulfil any obligation resulting from the acceptance of his appointment shall be
liable to the parties for all damage caused by his culpable acts or delay.”.

9.5. Article 518 of the CPL should be improved, providing that the request for the oral

procedure should be submitted to the arbitration court within the time frame that has
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9.6.

9.7.

been prescribed for the submission of a reference as the current regulation allows
requesting the oral procedure at any time until the making of the award, which can be
abused to delay the arbitration proceedings.

CPL does not determine the extent in which the costs for the assistance of an advocate
in the arbitration proceedings is allocated among the parties, thus, Article 530 (2) 11 of
the CPL should be improved, prescribing that the costs for the assistance of an advocate
shall be reimbursed in the actual amount thereof, but not exceeding 20 per cent of that
part of the claim which has been allowed and in claims which are not financial in
nature.

It is noted, that if mediation is not implemented in Latvia and developed as an
independent form of resolving controversies, court and arbitration proceedings will still
be considered to be the most appropriate solution for resolving any disagreements.
Therefore, opportunity should be provided to use also mediation prior to dispute
resolution in the arbitration court. The author suggests to supplement Article 487 (3) of
the CPL as follows: “The arbitration court shall refuse to accept the claim if the parties
have, in accordance with procedures set out by law, agreed to transfer of the dispute for
it to be the subject — matter of an agreement on mediation procedure, if the parties have
failed to have recourse to the mediation procedure within the time — limit specified in
the agreement on mediation procedure and the time — limit has not expired yet or,
where the agreement on mediation procedure has not set any time — limit to end the
mediation procedure, if the time period of one month after one party’s suggestion to the

other to have the dispute resolved by mediation procedure has not expired.”.
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