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Jelena Kutkauskiené

PECULIARITIES OF THE COMPENSATION
OF DAMAGE FOR PATIENTS IN HEALTH LAW

SUMMARY

Researched problem and relevance of the paper. In the second half of the 198th century the concept' of medicine as
art was finally refused: achievements of the science of medicine allowed to explain physiological processes, revealed the
reasons of many pathological processes, quickly developed technologies granted a possibility not only observe all func-
tions of an organism, nut frequently — to control them as well. On one hand, rapid development of the science of medicine
and practice determined an obvious improvement of health indicators (decrease of babies’ mortality, extension of average
lifetime), on the other hand, it has to be admitted that possibilities to control the treatment process and to achieve the de-
sired result are limited®. Application of nanotechnologies and genes engineering in medicine aroused the problems of the
preservation of the identity of an individual, therefore it had to be discussed anew the nature and essence and the effec-
tiveness of the means ensuring the protection of patients’ rights including the effectiveness of legal instruments.

The topic of the regulation of patients’ rights and duties and the effectiveness of the provided legal protection are de-
termined by the following factors: multiplicity and complexity of the relationship of the physician and patient, frequent
ethnical problems arising during treatment and examination, fragmentary regulation of the relationship of physician and
patient at the national level and abundant non-codified so-called soft law norms, the participation of the state which pro-
vided social guarantees to patients in the relationship® of physician and patient, phenomena of the culture of consumption
and ,,shame and blame* in the health relationship, increasing effectiveness of health care and potential dangerous for the
patient’s health and rapid increase of patients’ civil plaints and the amount of the adjusted loss, provoking health care
services providers’ civil liability insurance ,crisis (situation, when there no insurance companies in the market which
provide the services of civil liability insurance).

In 1997 the Council of Europe approved the Protection of Human Rights and Dignity of the Human Being with re-
gard to the Application of Biology and Medicine (hereafter in referred to as Convention on Human Rights and Biomedi-
cine) * which is a fundamental over-national document in the law doctrine, consolidating patients’ rights. Political, eco-
nomic, social processes of integration requires a deep analysis of the content of the patients’ rights entrenched in the sys-
tems of national rights, their implementation and protection mechanisms, the need of the provided legal protection unifi-
cation and possibilities.

Recognition of the sanctity of a person’s body in health care, implementation of new treatment and examination
methods, more frequent implementation of the automatic management of the data on a patient’s health and other factor
require to evaluate the topicality of the patient’s rights’ list and to correct them if needed. However, the aim of this paper
— to examine, considering the acknowledgement in the law doctrine, the peculiarities of one of the most important pa-
tient’s right — patient’s right to the compensation of loss aroused due to treatment or examination, and the institutes influ-
encing the conditions of compensation — informed consent of the patient and the patient’s duties. The topicality of the
theme is determined by different factors.

In recent years the date of the performed researches confirms the topicality of the topic of the compensation of dam-
age aroused due to treatment or examination: health care has been acknowledged as the most dangerous activity’ of hu-
manity; frequency of undesirable events in developed countries comprises more than 10 percent of all treatment events’,
at least 44 000 residents of the United States of America (hereinafter — USA) die in hospitals due to the mistakes of treat-
ment’. Therefore it is necessary to evaluate the effectiveness of the legal protection provided to patients.

The conclusions® of the audit performed by State control institutions of the Republic of Lithuania of the implementa-
tion of the compulsory insurance of the civil liability for the damaged performed to patients and the social researches’
performed in Lithuania show the distrust of the society in the system of the compensation to patient for damage and the
dissatisfaction'® of the participants of the health system for the present legal regime of the patient’s right to compensation

" Quote. "’To look upon his offspring in the same footing as my own brothers, and to teach them this art, if they shall wish to learn it, without fee
or stipulation”. Extract from Hipokrat Oath. Kaunas University  of  Medicine. [interactive].  [accessed  2008-09-15].
<http://library.kmu.lt/sveikata/pagalb/hipokrat.htm#Hipo-krato%20priesaika>.

2 D. B. v. VS Kauno medicinos universiteto klinikos The Supreme Court of Lithuania (Civil Division) 13 October 2009 (No. 3K-3-408/2009).

3 ,Shame and blame* culture in the physician and patient relationship is regarded as a manifestation of the concept ,,Guilt and shame*, which
analyzed by ethics and psyhology sciences. Becker, L., Becker, C. (eds). Encyclopedia of Ethics. 2nd ed. New York; London: Routledge. 2001, p. 639-
640.

* Official Gazette. 2002, N0.97-4258.

* Young, S. The Role of Health IT in Reducing Medical Errors and Improving Healthcare Quality & Patient Safety. Agency for Healthcare Re-
search and Quality. [interactive]. 2005 [accessed 2009-02-17]. <http://www.ehealthinitiative.org/assets/documents/Capitol_Hill -Briefings/-Young9-22-
04.PPT>.

¢ International Health Policy Survey in Seven Countries. Commonwealth Fund. March 2007 - May 2007. [interactive]. 2007 [accessed 2009-02-
17]. <http://www.commonwealthfund.-org/Surveys/View-All.aspx?topic=International+Health-+Policy>.

"Kohn L., et al. To Err is Human, Building a Safety Health System. Washington: Institute of Medicine publication. 2000.

¥ The National Audit Report. Civil Liability for Patient’s Damage Assessment of the Implementation of Compulsory Insurance. The National Au-
dit Office of Lithuania. [interactive]. [accessed 2008-09-15]. <www.vkontrole.lt/auditas_ataskaita.php?1389>.

? Patient Injury Experience in Heath Care Institutions. Vilnius: UAB RAIT, October — November 2004.
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for damage and the way of the implementation of this right. The validity of such opinion is supposed by the fact that the
number of complaints regarding the compensation for damage suffered by patients is one of the smallest in the world (37
claims for a million of residents per year). The number of complaints regarding the compensation for damage suffered by
patients in other countries varies a lot (for example, in North European countries there are five times more complaints
regarding the compensation for damage suffered by patients for a million of residents per year than in the USA).

On the other hand, the expenses for compensation of the damaged made for the patient in various countries correlates
not with the number of the satisfied claims, but with the regime of the protection of patients’ rights: the largest expenses
of the compensation for damage suffered by patients where the patients’ right to the compensation of damage is imple-
mented according to the plaint order of the rule of civil liability in case of fault (USA — 112 EUR/ resident, Italy — 41
EUR/ resident) ''.At the meantime, in the countries which have implemented special systems of compensation for damage
suffered by patients which are based on the concept of health care services providers’ civil liability without fault, the ex-
penses of these systems for one resident fluctuates from 4 to 9 Euros (9 EUR / resident in Denmark, 4 EUR / resident in
Sweden, 6 EUR / resident in Finland, 8 EUR / resident in New Zealand)'? The systems of the compensation of special
damage for patients are deemed as favourable for patients and it is often indicated that these systems are based on the
concept'” of liability without fault. Therefore it is purposeful to examine of the countries with the longest experience of
the regulation of the systems of the compensation of special damage for patients and the implementation of this concept,
to evaluate the peculiarities of civil liability without fault applied in those systems, the guarantee of the indemnification of
the damage (tangible and intangible) made by these systems, the ratio of the investigation of complaints applying the spe-
cial system of the compensation for damage for patients with the patient’s right to the investigation of the claim by the
plaint order, to evaluate the preventive impact of the mentioned systems, the efficiency of the applied legal protection, to
provide suggestions regarding the improvement of legal regulation of the patients’ right to the compensation of damage.

Special systems of the compensation for damage for patients are influenced by dynamically changing institutes of
health law — consent of an informed patient and patient’s duties. A reach to evaluate the influence of these institutes to the
conditions of the compensation of damage required to reveal their content. Problematic issues of the consent of an in-
formed patient in the 20th century were investigated in the sciences of bioethics and health management, but not in the
works of legal profile. Only in the second half of the 20th century embryo of the consent of an informed patient as a legal
institute emerged. Quick transformation, determining the relevance of the problematic of the consent of an informed pa-
tient, is typical for this new institute of health law. Legal significance of this institute of \health law is indicated by the
fact that from the 1970s almost all cases regarding the professional neglect of physicians in the developed countries are
based not only on professional mistake of physicians, but also on the improper informing of the patient.

This tendency is noticed following the practice of Lithuanian courts: from 13 cases regarding the professional neglect
of physicians, which were investigated by the Supreme Court of Lithuania, 5 cases were based on the invalidity'* of the
informed consent of the patient. Differences of court practice of the countries of common and continental law traditions in
this field, variety of the rules determining the requirements of the information provided for patients and the dynamism of
their development, limitations reasoning non provision of information, gradual consolidation of the patient’s right to in-
formation on the suggested treatment and examination as well as voluntary consent in the documents of the European

European Patients’ Right’s Day material, 18 April 2009, Vilnius; Union of Physician of Lithuania. [interactive]. 2009 [accessed 2009-04-25].
<http://www.lgs.lt/index.php?m=177&1=336&k=1>; Union of Physician Manager of Lithuania [interactive]. 2009 [accessed 2009-04-25].
<http://www.lgvs.lt/naujienos.html>.

" Medical Malpractice: Prevention, Insurance and Coverage Options. Policy Issues in Insurance No. 11. Paris: OECD Publishing. 2006, Insuran-
ce and Malpractice. Final Report of HOPE’s Sub-Committee on Co-ordination. [interactive]. HOPE. Brussels, 2004 [accessed 2008-11-29].
<http://www.hope.be/05eventsandpublications/docpublications/71_malpractice/71_malpracticereport_2004.pdf>; Essinger, K. Medical Liability —
Alternative Ways to Court Procedures. Europos komisijos organizuotos konferencijos “The ever-growing challenge of medical liability: national and
Europffzan responses”’ material. Strasbourg, 2008-04-15.

1bid.

"*Danzon, P. The Swedish Patient Compensation System. Lessons for the United States. The Journal of Legal Medicine. 1994, 15: 199-247; Ka-
chalia, A., et al. Beyond Negligence: Avoidability and Medical Injury Compensation. Social Science & Medicine. 2008, 66(2): 387-402; Davis, P., at al.
Modeling Eligibility under National Systems of Compensation for Treatment Injury. Journal of Health Politics, Policy and Law. 2006, 31(2):295-319.

"Cases in The Supreme Court of Lithuania based on physicians’ professional malpractice and invalid patient consent: D. Aniciené v. Vilniaus
universiteto Onkologijos institutas, The Supreme Court of Lithuania (Civil Division) 31 March 2003 (Case No. 3K-3-438/2003), D. A4. v. Vilniaus
universiteto Onkologijos institutas, The Supreme Court of Lithuania (Civil Division) 6 September 2006 (Case No. 3K-3-452/2006), J. Raudoniené ir
Z. Raudonis v. V5[ Vilniaus universiteto Santariskiy klinikos, The Supreme Court of Lithuania (Civil Division) 30 March 2005 (Case No. 3K-3-
206/2005), L. M. Sandiené v. V5[ Kauno Raudonojo KryZiaus ligoniné, The Supreme Court of Lithuania (Civil Division) 14 November 2001 (Case
No. 3K-3-1140/2001), Kauno centro poliklinika v D. B. ir E. I,. The Supreme Court of Lithuania (Civil Division) 13 October 2004 (Case No. 3K-7-
24/2004); Cases in The Supreme Court of Lithuania based on physicians’ professional malpractice: E.L. v. Visagino pirminés sveikatos prieZiiiros
centras, The Supreme Court of Lithuania (Civil Division) 30 September 2002 (Case No. 3K-3-1108/2002), L. Z., M. Z., V. Z., G. Z. v. V$[ Mari-
Jjampoleés ligoniné, The Supreme Court of Lithuania (Civil Division) 18 April 2005 (Case No. 3K-7-255/2005); A. M. ir V. K. v. Siauliy rajono pir-
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1180/2003), D. B. v. VS[ Kauno medicinos universiteto klinikos, The Supreme Court of Lithuania (Civil Division) 13 October 2009 (Case No. 3K-3-
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Union and the reach' of a single regime of the protection of the patient’s rights show the relevancy of the examination of
the concept of the patient’s informed concept. The fact that the case D. Aniciené vs. Vilnius University Oncology Institute
was investigated twice by the Supreme Court of Lithuania'®, demonstrates the ,,vacuum® of the Lithuanian law doctrine
and court practice in this field and this means that it is hard to foresee the consummation of the cases regarding the valid-
ity of the patient’s consent in Lithuania. Therefore it is necessary to reach for conceptual attitude towards the validity of
the informed patient’s consent complying with the world development tendencies of this concept.

The conditions of the compensation of damage suffered by patients may be also influenced by the regulation of the
patients’ duties. Considering from the today’s perspective of the course of physicians and patient’s relations, the regula-
tion of the patient’s duties, its assumptions and tendencies are one of the most discussed topicality.

Subject of the research. The subject of this research is the peculiarities of the regulation of the compensation of
damage suffered by patient and its application in health law and the institutes of health law influencing the change of the
conditions of the compensation of damage done for patients.

Aim of the research — to perform an analysis of the peculiarities of special systems of compensation of damage for
patients, to evaluate the efficiency of the legal protection of the patient’s right to the compensation of damage, to discuss
the institutes of health law influencing the change of the conditions of the compensation of damage suffered by patients
and to submit suggestions on the improvement of the compensation o\f damage to patients by legal means in Lithuania.

Tasks of the paper:

1. To evaluate the efficiency of the legal protection provided by the system of the compensation of damage suffered
by patients in Lithuania, to analyse the peculiarities of the regulation of the concept of civil liability without fault in health
care and their ratio with the conditions of tortious liability, the ratio of the compensation of the investigation of patients’
claims in system with the patient’s right to the investigation of a claim by plaint order;

2. To analyze the peculiarities of the concept of civil liability without fault applied in the special systems of com-
pensation of damage for patients of the foreign countries with the longest experience and the ratio of those peculiarities
with the conditions of tortious liability, the ratio of the compensation of the investigation of complaints in the system
with the patient’s right to the investigation of a claim by the plaint order, to evaluate the preventive influence of the sys-
tems and to provide suggestions regarding the improvement of the compensation of damage suffered by patients in
Lithuania;

3. To reveal the problems of the regulation of the institutes of health law influencing the development of the condi-
tions of the compensation of damage suffered by patients and the tendencies of their development.

Novelty of the research paper and its practical meaning. The topic researched in the dissertation is actual in the
sense of science as well practice.

Considering from the positions of the Lithuanian law science, this paper for the first time integratedly examines the
right of the patient to the compensation of damage in health law and its development and the efficiency of the implemen-
tation of patients’ rights to the compensation of damage is evaluated. The novelty of the analysis is also shown by the fact
that the traditional attitude towards the civil liability of the health care services provider, based on the concept of fault, is
refused. The paper reveals the peculiarities of the legal regulation of the special systems of the compensation of damage
suffered by patients based on liability without fault, implemented in Sweden, Finland, Denmark, New Zealand, and the
results of their application, the ratio of the conditions of the compensation of damage suffered by patients with the condi-
tions of tortious liability, ratio of the systems with the social insurance system functioning in a certain country and the
investigation of patients’ complaints by the plaint order. Following the results of the performed research and considering
the development of the compensation of damage suffered by patients in Lithuania, suggestions regarding the improvement
of the regulation of the patients’ right to the compensation of damage in the national legal system are provided.

The paper investigates the institutes of health law — the institute of the informed patient’s consent and the duties of
the patient, which influence the conditions of the compensation of damage suffered by patients. Although the newest sci-
entific literature pays a significance attention to the problems of the validity of the consent of the informed patient, how-
ever, there is a lack of the systematic application of the concept of the informed patient’s consent in various counties and
the analysis of the possibilities of unification of this concept. This paper provides the analysis of the rules the patient’s
right to information and the rules limiting the provision of information to patient in the countries of common law tradition
as well as in the countries of continental law tradition, identifies the fields of their development, analyzes the require-
ments applied to the process of the information of the patient and the conditions of the validity of the patient’s voluntary
declaration. Until now the Lithuanian legal literature analysed only episodically the issues of the scope of the information

1> Council Recommendation on patient safety, including the prevention and control of healthcare associated infections. Council of the European
Union. [interactive]. Brussels, 2009. [accessed 2009-04-04]. <http://ec.europa.eu/health/ph_systems/keydocs_systems_en.htm>; Recommendation
Rec(2006)7 of the Committee of Ministers to member states on management of patient safety and prevention of adverse events in health care. The
Committee of Ministers. [interactive]. 2006. [accessed 2009-04-03]. <https://wed.coe.int/ViewDoc.jsp?id=1005439&Back-ColorInternet-
=9999CC&BackColorIntranet=FFBB55&BackColorLogged=FFAC75>.

' D. Aniciené v. Vilniaus universiteto Onkologijos institutas, The Supreme Court of Lithuania (Civil Division) 31 March 2003 (Case No. 3K-
3-438/2003); D. A. v. Vilniaus universiteto Onkologijos institutas, The Supreme Court of Lithuania (Civil Division) 6 September 2006 (Case No.
3K-3-452/2006).



provided to patients; no rules consolidated in the doctrines of other countries’ law were analyzed and the problematic of
the legal evaluation of this question was not revealed. The revelation of this researched problem would be useful for
courts in application and explanation of the concept of the patient’s informed consent. There almost no legal sources on
the other analyzed institute of health care — patient’s duties, and neither foreign scientific literature nor Lithuanian scien-
tific literature has not analyzed the assumption of their regulation and tendencies.

Pedagogues may use this scientific paper lecturing health law and civil law and preparing training publications.

Defensive statements of the paper:

o The efficiency of the systems of the compensation of damage for patients is determined by the retrospective
evaluation of facts and simplified rules of the investigation of complaints, and not the application of the special concepts
of civil liability without fault or the type of objective liability;

e The special system of the compensation of damage for patients, based on direct person’s health care civil liability
insurance, special concept of civil liability without fault and simplified procedure rules of the investigation of complaint,
would be effective and balanced means of the defence of the patients’ right to the compensation of damage in Lithuania;

o The patient’s informed consent institute lacks legal explicitness and extends the conditions of the compensation of
damage suffered by patients. i.e. during the investigation of patients’ complaints, the wide concept of a physician’s Pro-
fessional behaviour Standard is applied, when at the meantime patients’ duties, whose regulation has a tendency to ex-
pand, limits he conditions of the compensation of damage to patients. i.e. improper behaviour of the patient is acknowl-
edged as basis to exempt partially or completely from civil liability, and this means that these institutes of health law has
opposite influence for the change of the conditions of the compensation of damage.

Review of researches. For the performance of the research the source of world scientific literature, international law
acts, foreign countries and Lithuanian law acts were used as well as court practice, results of social researches and ex-
periments.

Not many scientific researches designed for complete investigation of health law problems have been performed in
Lithuania. The most deepest analysis of a physician’s civil liability at comparative aspect was presented in the monograph
by V. Mikelénas'” and scientific article by J. Juskevi¢ius and A. Rudzinskas'®, and the issues of a person’s autonomy in
health care were analyzed in the dissertation by G. Andriulionis". S. Cirtautiené in her dissertation and scientific articles
analyzes the compensation of intangible damage in case of the violation of a person’s physical solidity*’. Scientific arti-
cles by T. Birmontien¢*', L. Markauskas® and J. Juskevi¢ius™ analyze the regulation of the patient’s rights in the context
of the problems of the formation of health law doctrine. Other scientific researches were fragmentary, paying attention
only to a certain aspect of the regulation of the patient’s rights or their implementation, or they were of descriptive na-
ture®*. This paper for the first in Lithuanian scientific literature completely analyzes the regulation of the researched spe-
cial systems of the compensation of damage for patients and their efficiency, the ratio of the conditions of the compensa-
tion of damage with the conditions of tortious liability, peculiarities of the investigation of complaints. Foreign scientific
literature on health management contains many articles on special system of the compensation of damage suffered by
patients, however, there is a significant lack of systemic review and comparative analysis of these fields of law. As ones

'7 Mikelénas, V. Civilinés atsakomybés problemos: lyginamieji aspektai. Vilnius: Justitia, 1995.

"% Juskevicius, J., Rudzinskas, A. Particularities of Application Of Contractual and Delictual Liability of Health Care Practotioners in Lithuania
and Italy. [orig. ,,Civilinés atsakomybés uz netinkama asmens sveikatos priezitros paslaugy teikima taikymo Lietuvoje ir Italijoje ypatumai”]. Jurispru-
dencija. 2008, 12(114): 73-82.

" Andrulionis, G. Personal Autonomy in the Health Law. [otig. Asmens autonomija sveikatos teiséje]. Doctoral Dissertation. Social Sciences,
Law. Vilnius: Mykolo Romerio universitetas, 2006.

» Cirtautiené, S. Contemporary Interpretation of Non-Pecuniary Damage as a Kind of Civil Remedy. [orig. Siuolaikiné neturtinés Zalos, kaip civi-
liniy teisiy gynimo biido, atlyginimo koncepcija]. Doctoral Dissertation. Social Sciences, Law. Vilnius: Mykolo Romerio universitetas, 2008; Cirtautie-
né, S. The Analysis of Lithuanian Legal Regulations and Court Practice on Compensation for Non — Pecuniary Damage Suffered by Third Persons in
Cases of Health and Fatal Injuries in European Tort Law Unification Perspective. [orig. ,, Treciyjy asmeny teisés | neturtinés zalos atlyginima suzalojus
sveikatq arba atémus gyvybe”]. Jurisprudencija. 2007, 2(92): 84-92; Cirtautien¢, S. Non — Pecuniary Damage as the Way to Protecting Non — Property
Values. [orig. ,,Neturtinés Zalos atlyginimas kaip neturtiniy vertybiy gynimo budas”]. Jurisprudencija. 2005, 71(63): 5-15.

MBirmontiené, T. Pacienty teisés Lietuvoje ir Europos Zmogaus teisiy konvencija. Vilnius: Teisés reforma Lietuvoje ir Lenkijoje ir Zmogaus teisiy
konvencija. 1999, p. 139-155; Birmontiené, T. The Influence of the Rulings of the Constitutional Court on the Development of Health Law in Lithuania.
European Journal of Health Law. 2007, 14: 1-13; Birmontiené, T. Problems of Health Law Doctrine. [orig. ,,Sveikatos teisés doktrinos problemos™].
Justitia. 1997, 6: 11-13; Birmontien¢, T. Sveikatos teisé ir Lietuvos teisés reforma. Lietuvos valstybingumo teisinés problemos. Pirmojo pasaulinio
lietuviy teisininky kongreso straipsniy ir teziy rinkinys. Vilnius, 1993, p. 105-112; Birmontien¢, T. Sveikatos teisés konstituciniai principai. Naujy teisés
Saky karimosi problemos. Lietuvos teisés kirimo principai. Vilnius, 1995, p. 70 — 75; Birmontien¢, T. Problems of Health Law in Lithuania. [orig.
»Sveikatos teisés problemos Lietuvoje”]. Medicina. Kaunas, 1997, p. 11-16.

22 Markauskas, L. Constitutional Right to Free of Charge Treatment: Problems of Interpretation. [orig. ,,Konstituciné teisé¢ i nemokama gydyma:
interpretavimo problemos”]. Jurisprudencija. 2005, 64(56); 132-139.

3 Juskeviius, J. Application of Legal Principles in Health Care Regulation. [orig. ,,Teisés principy taikymas norminant sveikatos prieZitiros sri-
ti”]. Jurisprudencija. 2008, 12(114): 7-18.

2% Simonis, M. Patient Autonomy: Essence and Consolidation in Lithuanian Law.[orig. ,,Paciento autonomija: esmé ir jtvirtinimas Lietuvos teisé-
je]. Teisé. 2006, (58): 68-75; Simonis, M. Legal Relationship of Physicians and Patients. [orig. ,,Gydytoju ir pacienty teisiniai santykiai”]. Justitia.
2005, 2(56): 58-63; Kabisaitis, A. Informed Patient Consent: Theoretical and Practical Aspects. [orig. ,,Informuoto paciento sutikimas: teoriniai ir prak-
tiniai aspektai”]. Teisé. 2004, 50: 1-15; Sriubas, M. The Regulation of Pacient’s Rights and Obligations in Lithuania.[orig. ,,Paciento teisiy ir pareigy
reglamentavimas Lietuvoje”]. Justitia. 2008, 1 (67): 27-39.



of the most complete reviews revealing the researched problematics are the reviews by P. Danzon®, C. Espersson®, A.
Kachalia?’, P. Davis®®, M.Bismark®, published by the European Torts and Insurance Law Centre™.

Only one of the problems discussed in the paper — the validity of the informed patient’s consent — receive signifi-
cance attention in foreign countries. It is impossible to indicate all authors of researches, besides, many of them have not
performed a more complete generalization of the tendencies of the development of the validity of the patient’s informed
consent, and often ethical problems aroused by the authors blankets the problems of legal regulation an law application.
Therefore it should be worth to mention only the authors who have performed a complete research of the concept of the
patient’s informed consent: S. McLean®', G. J. Annas®*, J. Montgomery”, J. McHale, M. Fox, J. Murphy3 4 S.Y. Tan®;
also the authors who provided actual insights in scientific articles: A. J. G. M. Janssen®, J. S. King, B. W. Moulton’’, M.
B. Kapp™®, E. Saks, D. Jeste®.

Performing the research, acts of Lithuania and foreign countries were used as well as court practice of France, Swit-
zerland, Sweden, England, USA and other countries.

During the collection of material, the funds of the libraries of Lithuania and foreign countries, internet databases, ma-
terial from scientific conferences and participation in Workgroups preparing the acts regulating health care were used.

Approval of the results of the research. The articles, analysing the principle results of the research, were published:
journal of scientific works ,,Jurisprundencija“ of Mykolas Romeris University — ,,Problematics and the tendencies of the
development of the legal regulation of the patient’s right and duties in Lithuania®, journal ,,Sveikatos mokslai“ — ,,Con-
cepts of limitation (non provision) of the scope of the information provided to patient™ (with co-author A. Rudzinskas),
journal ,,Socialiniy moksly studijos® — , Informed patient’s consent: problems of legal evaluation of provided information*
(with co-author A. Rudzinskas), journal of scientific works ,,Sveikatos politika ir valdymas* of Mykolas Romeris Univer-
sity — ,,Special systems of the compensation of damage for patients. Experience and perspectives”. The paper has been
discussed on the Department of Biolaw of the Faculty of Law of Mykolas Romeris University.

The results of the research were also presented in the conference of April 6, 2008, organized by the Faculty of Law
of Vilnius University — ,,Topicality of the defence of patients’ rights* and the conference of December 1-2, 2009, organ-
ized by Mykolas Romeris University and the Ministry of Health of the Republic of Lithuania — ,,Perspectives of the de-
velopment of health system™.

The structure of the paper was determined by formulated tasks. The paper consists of an introduction, three parts,
suggestions and recommendations.

In the first part of the paper, the topicality of the special systems of the compensation of damage for patients is rea-
soned by the researches performed in Lithuania and abroad. This part of the paper analyse the special system of the com-
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pensation of damage for patients, regulated by the Law on patients’ right and compensation of damage of the Republic of
Lithuania, which was not implemented, its relation with the patient’s right to the investigation of a complaint by the plaint
order, efficiency of a person’s health care institutions’ civil liability insurance as the method of guarantee of the patients’
right to the compensation of damage and the guarantee of the indemnification of financial damage of person’s health care
institutions, social and legal assumptions for the change of the regime of defence of patients’ right to the compensation of
damage.

The second part analyses the regulation of the special systems of the compensation of damage for patients and its de-
velopment in the countries having the longest experience of the implementation of these systems (New Zealand, Sweden,
Finland, Denmark), the guarantee of the compensation of damage (tangible and intangible) provided by those systems, the
ratio of the conditions of the compensation of damage with the conditions of tortious liability, ratio of the investigation of
complaints in the special system with the patient’s right to the investigation of a complaint by the plaint order, evaluates
the preventive impact of the mentioned systems, efficiency of the provided legal protection. Suggestions regarding the
model of the special system of the compensation of damage for patients in Lithuania are based on the comparative analy-
sis of the special systems of the compensation of damage for patients of foreign countries, suggestions.

The third part reveals the influence of the institutes of health law to the change of the compensation of damage for
patients, the peculiarities of their regulation and implementation. Analyzing the institute of the informed patient’s consent,
the variety of the rules determining the requirements for the information provided for patients is revealed, reservations
reasoning non provision of information; the content of the legal acts consolidating the institute of the informed patient’s
consent is analyzed, its significance and development. Analyzing the duties of patients, the tendency of the development
and the assumption of their regulation are analyzed.

The main methods applied in the paper — historical, comparative, teleological, analytical, linguistic and other meth-
ods used in the science of law.



CONCLUSIONS

The performed research allows to state that the defensive statements of the paper have been confirmed and the
following conclusions may be made:

1. Lithuania, which has approved the Law on the Compensation of the Damage for Health and Patients’ Rights of the
Republic of Lithuania, has distinguished in international context by a progressive attitude towards the protection of pa-
tients’ rights. The law was designed to implement the objective type of civil liability in a person’s health care, however,
the regulation of the system of the compensation of the damage, made to patients by legal acts (without fault) of health
care personnel, was not perfect: the Law on the Compensation of the Damage for Health and Patients’ Rights of the Re-
public of Lithuania established institutional systematic separation of the implementation of civil liability following the
evaluation of the validity of the acts of health care personnel, therefore no assumption for a creation of a single and com-
plete system of the compensation of damage made to patients during treatment or analyses. The analysis of the types of
the compensated damage and the conditions of compensation revealed that the special system of the compensation of
damage for patients, which was planned to be implemented, had no systemic interface with the institutes of civil law, the
favourability of the compensation conditions to the patient, in comparison with the conditions of compensation estab-
lished in the countries of North Europe, depended on the type of the suffered damage, also the law established especially
small amount of the maximum benefit.

The performed comparative analyses of the results of the implementation of the legal regime of the protection of the
patient’s right to the compensation of damage in Lithuania revealed the inefficiency of this regime and the fact that civil
liability insurance of a person’s health care intuitions is being implemented inefficiency in Lithuania. The facts and ten-
dencies analyzed in this paper reveals the significance of the efficient implementation of the patients’ right to the compen-
sation of damage for all participants of the sector and reasons the suggestion regarding the implementation of the special
system of the compensation of damage for patients in Lithuania.

2. The performed research has revealed that after the beginning of the implementation of the special system of the
compensation of damage for patients, the conditions of the compensation of damage essentially complied with the condi-
tions of tortious liability; however, they were constantly liberalized. The New Zealand system of the compensation of
damage for patients is the only system where the conditions of the compensation for damage made during treatment or
examination are established in accordance with the rules of the institute of the liability without fault. In the Sweden pa-
tients’ insurance system, the application of the concept of liability without fault is rather an exception than a rule. The
application of the application of the concept of liability is to be related with the retrospective evaluation of the circum-
stances of the origin of damage. Denmark and Finland’s patient’s insurance systems suppose special criteria of the com-
pensated damage which reveals the scope of the application of the concept of liability without fault.

In the special systems of the compensation of damage for patients (except Finland), the complaint are investigated in
accordance with the simplified rules which are favourable to the aggrieved person. Aggrieved persons, if they are not
satisfied with the final decision, may appeal to court. Evaluating the significance of the special systems of the compensa-
tion of damage for patients it is especially important that this system competes with the investigation of complaints by the
plaint order. In all countries of North Europe, the patient has a discretion to choose the system his/her complaint will be
appealed to — especial or the one which investigates complaints by the plaint order. In this respect the system of New Zea-
land is special as here there is no competition between the regimes of the protection of the patient’s right to the compensa-
tion of damage.

The pressure of the maintenance of the special systems of the compensation of damage for patients fall on all tax
payers of the countries which have implemented those systems, therefore a conclusion may be made that these systems
have no preventive financial impact which is typical for civil liability. Nevertheless, in Sweden and Denmark the Man-
agement means of preventive impact are applied. Besides, the Patients Insurance System of Denmark is the only one
where the law provides immunity for the professionals of health care from the application of the means of disciplinary
nature regarding the complaints investigated by this system.

3. The consolidation of the institute of the informed patient’s consent in health law and its application in court prac-
tice has formed the wide standard of the physician’s professional behaviour and that determines the widened impact of
this institute on the compensation of the made damage. The performed researched has showed that, despite the informed
patient’s consent, as the recognition of the significance of the condition legitimizing the actions of a physician, none of
the rules, formulated in the legal doctrine regarding the reveal of the risk related with treatment and (or) examination,
does not provide completely determined criteria of the proper performance of the physician’s duty to inform the patient.
The suggestions to reduce the information on the possible risk provided to the patient are to be evaluated sceptically.
Seeking the unification of the standards and rules of the evaluation of the reveal of information to the patient, applied in
court practice, it is purposeful in the legal doctrine to determine the concept of significance risk and to make the list of the
subjective factors which have to be considered while providing information to the patient. Besides, the reservation of the
provision of information only in the situation of necessary necessity is legally reasoned.

The regulation of the patient’s duties constitutes the assumptions to consider the patient’s behaviour compensating
the damage suffered by the patient and, in case of the establishment of the non-fulfilment (improper fulfilment) of duties,
respectively to decrease the amount of the compensated damage. The main assumption — of the regulation of the patient’s
duties — consumption in the relations of health care. Legal sources, regulating the patient’s duties, are meagre; neverthe-
less, the acknowledgement of the negative consequences of the consumption in health care allows to expect that the regu-
lation of patients’ duties will be developed. This conclusion is confirmed by the tendency of the development of the regu-



lation of the patient’s duties in Lithuania: after the approval of the draft of the Law on Alteration of the Law on the Com-
pensation of the Damage for Health and Patients’ Rights of the Republic of Lithuania, discussed in this paper, the list of
the patient’s duties in Lithuania will be the most complete in Europe.

RECOMMENDATIONS
1. Recommendations regarding the special model of the compensation of damage for patients.

Considering that the legal regime of the protection of the patients’ right to the compensation of damage, established
by the Law on the Compensation of the Damage for Health and Patients’ Rights of the Republic of Lithuania, is ineffi-
cient, the social assumptions of the alteration of the Law and the development of the application of the concept of liability
without fault in the special systems of the compensation of damage for patients, it would be purposeful in Lithuania to
implement a special system of the compensation of damage for patients.

Seeking to ensure the efficiency of the special system of the compensation of damage for patients, its organization
must be based on the following principles:

o Institutionalism of the special system of the compensation of damage for patient;

o Solidarity of the special system of the compensation of damage for patients, i.e. its compensation may not be re-
lated with the peculiarities of the legal basis of the origin of damage;

o Centralization of the investigation of complaints and the financial management of the system;

e Obligation of civil liability insurance for all institutions of person’s health care despite the form of their owner-
ship.

Establishing legal foundations of the special system of the compensation of damage for patients, it is necessary to de-
termine the features of the compensated damage and to compensate the damage:

e Which could be avoided applying other treatment or research method known at that time;

Which emerged due to improper medical devices and means or their improper usage;

Which emerged due to incorrect diagnosis;

Which emerged due to the contamination with infection during treatment or examination;

Which emerged due to accidents related with examination, treatment, patient’s transportation, fire or equipment
breakdown;

e Which emerged due to due to improper prescription of medicines and (or) improper dispensation of medicines not
following the established requirements or instructions;

e Which emerged due to grievous bodily harm — in this case the damage would be compensated applying the criteria
of the toleration of damage determined by the dimensions of the rarity and difficulty of harm.

The retrospective evaluation of facts should be applied seeking to establish if it was possible to avoid the damage for
the patient’s health if a method of alternative treatment had been chosen.

Direct civil liability insurance is one of the possible methods of the financial guarantee of the compensation of dam-
age for patients. Therefore it is needed to regulate the ratio conditions of the compensation of damage for patients in the
special system of the compensation of damage for patients with the institute of civil liability. Considering that the deci-
sion regarding the compensation of damage would be accepted by an extrajudicial institution, it is purposeful to perform
the following steps in the law:

o To regulate the standard of the physician’s Professional behaviour which is consolidated in Article 6.732 of the
Civil Code and detailed by the practice of the Supreme Court of Lithuania;

o To establish that the fault of health care personnel must be established only when the damage has been made due
to accidents related with examination, treatment, patient’s transportation, fire and equipment breakdown;

o To establish the theory of causative relation solving the question of legal causative relation. Following the experi-
ence of other countries, it could be possible to apply he theory of preponderant probability causative relation;

o To unify the limit term of the submission of a complaint with the limit term of the submission of a plaint under tor-
tious.

The Lithuanian special system of the compensation of damage for patients according to its significance and analogy
with other special systems should be evaluated as supplementing social guarantees. Therefore the author suggests to regu-
late the relationship of these two participants of the system;

o To make social insurance institutions, having the right of regress to a person, liable for the commitment of dam-
age to patient. According to Article 6.290 of the Civil Code, social insurance institutions, in case of the commitment of
damage to patient, has the right of regress to the person liable for the harm of a person’s health. As it is suggested to im-
plement the elements of the objective civil liability, the cases when the damage for patient aroused without the fault of
person’s health care institutions would be also deemed as insurance events. This means that in the sense of Article 6.290
of the Civil Code, person’s health care institutions in all cases cannot be deemed liable for the emerged damage. It is pur-
poseful to grant social insurance institutions the right of regress to the person’s health care institutions when the actions,
due to which the damage for patients has emerged, were establish being deliberate or negligent. This means that Part 1 of
Article 6.290 of the Civil Code would not be applied and social insurance allowance would not be counted into the
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amount of the repayable damage when the actions of the personnel of person’s health care institutions have been only
negligent or without fault;

o The regress right to social insurance institutions of the institutions which has paid a compensation. As patients’
insurance system must perform the supplementary function of the guarantees provided by the social system, it is purpose-
ful to foresee that the institution which has paid the compensation would have the right of regress to the social insurance
institution after the payment of the compensation to which the aggrieved person obtained the right due to the guarantees
provided by the social insurance system.

To regularize the right of regress of patients’ insurance institutions into the assurer and third persons:

e To consolidate the right of regress of the institution which have paid compensation into person’s health care insti-
tutions , if the patient’s right to the compensation of damage had emerged to those institution’s deliberately or great ne-
glect;

e To consolidate the right of regress of the institution which have paid compensation into third persons which may
be acknowledged liable for the damage for patient pursuant to other valid laws.

By the implementation of the special system of the compensation of damage for patients it should be sought fair
compensation of damage. In the law, regulating the system, it would be purposeful to foresee the minimum f the compen-
sated damage and maximum amounts and the types of compensated damage, and the provisions of the Civil Code should
be applied subsidiary. Article 6.250 of the Civil Code indicates that the amount of intangible damage is established by
court, therefore in the special law, the institution which investigates a complaint, should be granted the right to establish
the amount of intangible damage made for the patient. It should be foreseen in the initial stage of the implementation of
the special system of the compensation of damage for patients that only intangible damage which has emerged due to the
damage fro physical health must be indemnified. As the establishment of the minimum amount of the repayable damage is
evaluated as an important means ensuring the effectiveness of the system, it is purposeful to establish this amount in the
law on the regulation of the activity of the special system of the compensation of damage for patients.

Considering that the suggested model of the special system of the compensation of damage for patients must ensure
the patient’s right to choose to submit a complaint for this system or to be investigated by the plaint order, the maximum
amount of the compensated damage may be established in the law regulating the implementation of this model in accor-
dance with the analogue with other systems (except Finland).

One of the essential purposes and advantages of the special systems of the compensation of damage for patients -
quick and simple process of the investigation of patients’ complaints. Therefore, while regulating the investigation of the
patients’ complaints, it should be sought that the process would meet the following criteria:

¢ Complaints should be investigated free of charge;

The process should be performed according to simplified rules;

The patient should be exempted from the burden of prove;

Compulsory pre-trial investigation of appeals in the special system of the compensation of damage for patients;
The patient’s right to appeal the decisions of patients’ insurance institutions to court.

Seeking to ensure the unity of the special system of the compensation of damage for patients and the patient’s right
to choose the regime of legal protection, the competition between the investigation of the patient’s complaint in this sys-
tem and by the plaint order is necessary.

As special systems of the compensation of damage for patients do not have financial preventive impact, it is neces-
sary to create the assumptions of the implementation of preventive means of management nature. The collection and
analysis of the data of the results of the patients’ complaints and their investigation, complete distinction of the investiga-
tion of complaints regarding the compensation of damage from the activity of the institutions performing disciplinary
supervision of health care specialists is also attributable to those means.

2. Recommendation on the improvement of the law on the alteration of the Law on the Compensation of the
Damage for Health and Patients’ Rights of the Republic of Lithuania.

2.1. In the conditions of the emergency aid, it is purposeful to provide the de facto right of a capable patient to the
information on the suggested treatment and examination and the largest related risk. If the patient’s right to autonomy and
body’s solidity is recognized at international level, it is not purposeful to consolidate the practical implementation of the
wide spread rule of therapy privilege. Therefore the authors suggest to acknowledge Part 5 of Article 6 of the Law on
Alteration of the Law on the Compensation of the Damage for Health and Patients’ Rights of the Republic of Lithuania
invalid.

2.2. To establish by the Law on the Compensation of the Damage for Health and Patients’ Rights of the Republic of
Lithuania that the form of the written consent of the patient must be necessary while applying treatment and performing
analysis in two following cases. First of all, when treatment or examination significantly violates the solidity of a person’s
body. The criteria of the breach of the solidity of a person’s body in large scope is the type of the used anaesthesia. Sec-
ondly, when treatment or examination may cause complicated consequences for the patient’s life or health.

2.3. In the project of the Law on Alteration of the Law on the Compensation of the Damage for Health and Patients’
Rights of the Republic of Lithuania, the formulation of the patient’s duty to provide information ,also on other data
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known to the patient, required for proper provision of health care services” lacks legal explicitness, therefore it is purpose-
ful to obligate a patient to inform about the social cultural valuables important to him/her.

3. Recommendation for scientists.

To define the concept of the complicated consequences to the patient’s life or health caused by treatment or per-
formed analyses in legal law, this concept being related with the threat of death, disability of huge degree of physical lack.

4. Recommendations for courts regarding the application and interpretation of the Law on Alteration of the Law
on the Compensation of the Damage for Health and Patients’ Rights of the Republic of Lithuania.

4.1. Considering the fact that in the practice of the Lithuanian courts, evaluating the information on the possible risk
of treatment and analyses, the criteria of the rules of the reveal of the typical and specifical (individual) risk have been
applied, the concept of complicated consequences of treatment or analyses, determined in the legal doctrine, should be
used in the application and interpretation of the provisions of the Law on Alteration of the Law on the Compensation of
the Damage for Health and Patients’ Rights of the Republic of Lithuania.

4.2. Considering that the assumptions of the mixed Standard of the formation of the reveal of information on alter-
native treatment methods has emerged in the legal system of Lithuania, in the court practice, while evaluating the patient’s
right to choose the alternative method of treatment or examination, the limits of the physician’s discretion to offer the
patient an alternative method of treatment should be established applying the criteria of economic benefit and possible
success and the statistic frequent of emerged risk.
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Jelena Kutkauskiené

ZALOS PACIENTAMS KOMPENSAVIMO YPATUMAI
SVEIKATOS TEISEJE

SANTRAUKA

Tiriamoji problema ir darbo aktualumas. XIX amziaus antrojoje puséje galutinai buvo atsisakyta medicinos, kaip
meno, sampratos'’: medicinos mokslo atradimai leido paaiskinti fiziologinius procesus, atskleidé daugelio patologiniy
procesuy priezastis, sparciai plétojamos technologijos suteiké galimybe ne tik stebéti visas organizmo funkcijas, bet daznai
— jas kontroliuoti. Viena vertus, sparti medicinos mokslo ir praktikos raida 1émé akivaizdy sveikatos rodikliy geréjima
(ktdikiy mirtingumo maz¢jimas, laukiamos vidutinés gyvenimo trukmés ilgéjimas), kita vertus, teko pripazinti, kad gali-
mybés kontroliuoti gydymo procesa ir pasiekti norima rezultata yra ribotos*'. Nanotechnologiju ir geny inZinerijos taiky-
mas medicinoje i8kélé individo tapatumo iS§saugojimo problemas, todél reikéjo konceptualiu lygmeniu i§ naujo apsvarstyti
sveikatos priezitiros srityje besiformuojanciy santykiy prigimtj ir esmeg bei pacienty teisiy apsauga uztikrinan¢iy priemo-
niy, tarp juy — ir teisiniy instrumenty, veiksminguma.

Pacienty teisiy ir pareigy reguliavimo bei teikiamos teisinés apsaugos efektyvumo problematiSkuma nulemia Sie
veiksniai: gydytojo ir paciento santykiy daugialypiSkumas ir sudétingumas, daznos etinés problemos, kylancios gydymo ir
tyrimo metu, fragmentiskas gydytojo ir paciento santykiy reglamentavimas nacionaliniu lygiu ir gausios nekodifikuoja-
mos vadinamosios minkstosios teisés (angl. soft law) normos, valstybés, teikiancios socialines garantijas pacientams,
dalyvavimas gydytojo ir paciento santykiuose, vartotojiSkumo ir ,,gédyk bei skusk® (angl. ,,shame and blame *) kultiiros
reiskiniai sveikatos santykiuose®, didéjantis sveikatos prieziiiros efektyvumas ir potencialus pavojingumas paciento svei-
katai bei pacienty civiliniy ieSkiniy skaiiaus ir priteisiamy nuostoliy dydzio spartus augimas, sukeliantis asmens sveika-
tos prieziiiros paslaugy teikéjy civilinés atsakomybés draudimo ,.krizes* (situacija, kai rinkoje néra draudimo bendrovés,
kuri teikty civilinés atsakomybés draudimo paslaugas).

1997 m. Europos Tarybos priimta Konvencija dél Zzmogaus teisiy ir orumo apsaugos biologijos ir medicinos taikymo
srityje (toliau — Zmogaus teisiy ir biomedicinos konvencija)*® yra kertinis pacienty teises itvirtinantis vir$nacionalinis
dokumentas teisés doktrinoje. Politiniai, ekonominiai, socialiniai integracijos procesai reikalauja gilios mokslinés nacio-
nalinése teisés sistemose jtvirtinty pacienty teisiy turinio, ju igyvendinimo ir apsaugos mechanizmy, teikiamos teisinés
apsaugos unifikavimo poreikio ir galimybiy analizés.

Asmens autonomijos ir kiino nelie¢iamumo pripazinimas sveikatos prieziliroje, naujy gydymo ir tyrimo metody die-
gimas, vis daznesnis duomeny apie paciento sveikata automatinio tvarkymo biido taikymas bei kiti veiksniai reikalauja
vertinti pacienty teisiy saraso aktualuma ir, jei reikia, ji koreguoti. Taciau Sio darbo tikslas — iSnagrinéti, atsizvelgiant i
pripazinima teisés doktrinoje, viena i§ svarbiausiy paciento teisiy — paciento teisé€s i zalos, atsiradusios dél gydymo ar
tyrimo, kompensavima ypatumus sveikatos teiséje, kompensavimo salygas jtakojancius sveikatos teisés institutus — in-
formuota paciento sutikima ir paciento pareigas. Sios temos aktualuma lemia skirtingi veiksniai.

Pastaraisiai metais atlikty tyrimy duomenys, patvirtina paciento teisés | zalos, atsiradusios dél gydymo ar tyrimo,
kompensavimo temos aktualuma: sveikatos prieZifira prizpaZinta pavojingiausia Zmonijos veiklos ragimi**, nepageidau-
jamuy ivykiy daznis i$sivys¢iusiuose 3alyse sudaro daugiau kaip 10 proc. visy gydymo atvejy®, Junginiy Amerijos Valsti-
ju (toliau — JAV) ligoninése per metus dél gydyymo klaidy mirsta maZiausiai 44 tikst. $alies gyventoju*®. Todél biitina
ivertinti pacientams teikiamos teisnés apsaugos veiksminguma.

Lietuvos Respublikos valstybés kontrolés atlikto valstybinio civilinés atsakomybés uz pacientams padaryta zala pri-
valomojo draudimo jgyvendinimo audito i§vados®’ ir Lietuvoje atlikti sociologiniai tyrimai** rodo visuomenés nepasitiké-
jima Zalos pacientui atlyginimo sistema ir sveikatos sistemos dalyviu nepasitenkinima® dabartiniu paciento teisés i zalos

0 Citata.”Gerbsiu savo mokytojus ir ta patia dvasia perduosiu medicinos mena kitiems, stengsiuosi neatsilikti nuo medicinos mokslo pazangos, li-
goniy labui nevengsiu konsultuotis su labiau patyrusiais gydytojais”. IStrauka i§ Hipokrato priesaikos. Kauno medicines universitetas. [interaktyvus].
[zitréta 2008-09-15]. <http://library.kmu.lt/sveikata/pagalb/hipokrat.htm-#Hipokrato%20priesaika>.

*I LAT Civiliniy byly skyriaus teiséju kolegijos 2009 m. spalio 13 d. nutartis civilinéje byloje D. B. v. V8] Kauno medicinos universiteto klinikos
(bylos Nr. 3K-3-408/2009).

42 Gédyk bei skusk® gydytojo ir paciento santykiuose kultiira laikoma , kaltés ir gédos* (angl. ,,guilt and shame ) koncepcijos, kuri analizuojama
etikoje ir psichologijoje, apraiskos forma. Becker, L., Becker, C. (eds). Encyclopedia of Ethics. 2nd ed. New York; London: Routledge. 2001, p. 639-
640.

 Valstybés zinios. 2002, Nr.97-4258.

* Young, S. The Role of Health IT in Reducing Medical Errors and Improving Healthcare Quality & Patient Safety. Agency for Healthcare Re-
search and Quality. [interaktyvus]. 2005 [zidréta 2009-02-17]. <http://www.ehealthinitiative.org/assets/documents/Capitol_Hill -Briefings/-Young9-22-
04.PPT>.

* International Health Policy Survey in Seven Countries. Commonwealth Fund. March 2007 - May 2007. [interaktyvus]. 2007 [Zifiréta 2009-02-
17]. <http://www.commonwealthfund.-org/Surveys/View-All.aspx?topic=International+Health+Policy>.

*Kohn L., et al. To Erris Human, Building a Safety Health System. Washington: Institute of Medicine publication. 2000.

7 Valstybinio audito ataskaita. Civilinés atsakomybés uz pacientams padaryta Zala privalomojo draudimo igyvendinimo jvertinimas. LR Valstybés
kontrolé. [interaktyvus]. [zitiréta 2008-09-15]. <www.vkontrole.lt/auditas_ataskaita.php?1389>.

*8 Pacienty 7alos patirtis sveikatos prieziiiros jstaigose. Vilnius: UAB RAIT, 2004 m. spalis — lapkritis.

¥ Nacionaliné pacienty saugos platforma 2010 — 2014 m. (2009-07-25 projektas). Komitetas Nacionalinei pacienty saugos platformai parengti;
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atlyginima apsaugos teisiniu rezimu ir §ios teisés igyvendinimo biidu. Tokios nuomonés pagristuma suponuoja faktas, kad
Lietuvoje skundy dél Zzalos pacientams kompensavimo skai¢ius — vienas maziausiy pasaulyje (per metus milijonui gyven-
tojy tenka 37 skundai). Kitose valstybése pacienty skundy dél Zalos atlyginimo skai¢ius labai skiriasi (pvz., Siaurés Euro-
pos valstybése per metus milijonui Salies gyventojy tenka penkis kartus daugiau skundy dél zalos pacientams kompensa-
vimo nei JAV). Kita vertus, i$laidos pacientui padarytai Zalai atlyginti ivairiose Salyse koreliuoja ne su patenkinty skundy
skaiciumi, bet su pacienty teisiy apsaugos rezimu: didZiausios pacientams padarytos zalos atlyginimo iSlaidos susidaro
Salyse, kuriose pacienty teisé | zalos atlyginima jgyvendinama pagal civilinés atsakomybés esant kaltei taisykles ieskinio
tvarka (JAV — 112 euru/gyv., Italija 41 euras/gyv.)’’. Tuo tarpu $alyse, idiegusiose specialiasias Zalos pacientams kom-
pensavimo sistemas, kurios grindziamos sveikatos priezitiros paslaugy teikéjuy civilinés atsakomybés be kaltés koncepcija,
§iy sistemy islaidos, tenkangios vienam gyventojui, svyruoja nuo 4 iki 9 eury (Danijoje — 9 eurai/gyv., Svedijoje — 4 eu-
rai/gyv., Suomijoje — 6 eurai/gyv., Naujoje Zelandijoje — 8 eurai/gyv.)’". Specialiosios Zalos pacientams atlyginimo siste-
mos laikomos palankiomis pacientams bei daznai nurodoma, kad jos yra grindziamos atsakomybés be kaltés koncepcija™.
Todél tikslinga nagrinéti Saliy, turinCiy ilgiausia $ios koncepcijos taikymo ir specialiyjy zalos pacientams kompensavimo
sistemy reguliavimo patirtj, jvertinti §iose sistemose taikomos civilinés atsakomybés be kaltés koncepcijos ypatumus, $iy
sistemy teikiamos zalos (turtinés ir neturtinés) atlyginimo garantija, skundy nagrinéjimo taikant specialiaja zalos pacien-
tams kompensavimo sistema santyki su paciento teise | skundo nagrinéjima ieskinio tvarka, ivertinti minéty sistemy pre-
vencinj poveikj, teikiamos teisinés apsaugos veiksminguma, pateikti sitilymus dél pacienty teisés | Zalos atlyginima teisi-
nio reguliavimo tobulinimo.

Specialiosioms zalos pacientams kompensavimo sistemoms daro jtaka dinamiskai besikeiCiantys sveikatos teisés ins-
titutai — informuoto paciento sutikimo ir paciento pareigy. Siekis ivertinti $iy instituty jtaka Zalos kompensavimo saly-
goms reikalauja atskleisti juy turini. Informuoto paciento sutikimo probleminiai klausimai XX amziuje dazniau buvo gvil-
denami bioetikoje ir sveikatos vadybos moksle, o ne teisés krypties darbuose. Tik antrojoje XX amziaus puséje atsirado
informuoto paciento sutikimo kaip teisés instituto uzuomazgos. Siam naujam sveikatos teisés institutui biidinga greita
transformacija, kuri ir nulemia informuoto paciento sutikimo galiojimo problematikos aktualuma. Teising Sio sveikatos
instituto reik§me rodo tai, kad nuo XX amziaus astuntojo deSimtmecio i§sivysciusiose Salyse beveik visos bylos dél gydy-
tojo profesinio aplaidumo grindziamos ne tik gydytojo profesine klaida, bet ir paciento netinkamu informavimu. Si ten-
dencija stebima nagrinéjant ir Lietuvos teismy praktika: i§ 13 byly dél mediky profesinio aplaidumo, kurias nagrinéjo
Lietuvos Auki¢iausiasis Teismas, 5 bylos buvo grindziamos paciento informuoto sutikimo negaliojimu®®. Bendrosios ir
kontinentinés teisés tradicijy valstybiy teismy praktikos skirtumai Sioje srityje, reikalavimus pacientui teiktinai informaci-
jai apibrézianciy taisykliy ivairove ir ju plétojimo dinamiskumas, informacijos neteikima pateisinancios islygos, paciento
teisés 1 informacija deél sitilomo gydymo ir tyrimo bei laisvo sutikimo laipsniskas jsitvirtinimas Europos Sajungos doku-
mentuose ir vienodo paciento teisiy apsaugos rezimo nustatymo siekis>* demonstruoja paciento informuoto sutikimo kon-
cepcijos nagrinéjimo aktualuma. Tai, kad D. Aniciené v. Vilniaus universiteto Onkologijos institutas byla buvo du kartus

Konferencijos Europos pacienty teisiy dienai paminéti medziaga, 2009 m. balandzio 18 d., Vilnius; Lietuvos Gydytojy sqjunga [interaktyvus]. 2009
[zitréta 2009-04-25]. <http://www.lgs.lt/index.php?m=177&I1=336&k=1>; Lietuvos gydytojy vadovy sqjunga [interaktyvus]. 2009 [zitréta 2009-04-25].
<http://www.lgvs.lt/naujienos.html>.

0 Medical Malpractice: Prevention, Insurance and Coverage Options. Policy Issues in Insurance No. 11. Paris: OECD Publishing. 2006; Insuran-
ce and Malpractice. Final Report of HOPE’s Sub-Committee on Co-ordination. [interaktyvus]. HOPE. Brussels, 2004 [ziaréta 2008-11-29].
<http://www.hope.be/05eventsandpublications/docpublications/71 malpractice/71 malpracticereport 2004.pdf>; Essinger, K. Medical Liability —
Alternative Ways to Court Procedures. Europos komisijos organizuotos konferencijos “The ever-growing challenge of medical liability: national and
Europse]an responses”’ medziaga. Strasbiiras, 2008-04-15.

1bid.

?Danzon, P. The Swedish Patient Compensation System. Lessons for the United States. The Journal of Legal Medicine. 1994, 15: 199-247; Ka-
chalia, A., ef al. Beyond Negligence: Avoidability and Medical Injury Compensation. Social Science & Medicine. 2008, 66(2): 387-402; Davis, P., at al.
Modeling Eligibility under National Systems of Compensation for Treatment Injury. Journal of Health Politics, Policy and Law. 2006, 31(2):295-319.

3 LAT bylos grindziamos ir gydytojo profesine klaida ir paciento netinkamu informavimu: LAT Civiliniy byly skyriaus teiséjy kolegijos 2003 m.
kovo 31 d. nutartis civilingje byloje D. Aniciené v. Vilniaus universiteto Onkologijos institutas. (bylos Nr. 3K-3-438/2003), LAT Civiliniy byly skyriaus
teiséjy kolegijos 2006 m. rugse¢jo 6 d. nutartis civilinéje byloje D. 4. v. Vilniaus universiteto Onkologijos institutas (bylos Nr. 3K-3-452/2006 m.), LAT
Civiliniy byly skyriaus teiséjy kolegija 2005 m. kovo 30 d. nutartis civilinéje byloje J.Raudoniené ir Z. Raudonis v. V$[ Vilniaus universiteto Santariskiy
klinikos (bylos Nr. 3K-3-206/2005), LAT Civiliniy byly skyriaus teis¢juy kolegija 2001 m. lapkri¢io 14 d. nutartis civilingje byloje L. M. Sandiené v. Vs[
Kauno Raudonojo Kryziaus ligoniné (bylos Nr. 3K-3-1140/2001 m.), LAT Civiliniy byly skyriaus iSpléstiné teis¢ju kolegijos 2004 m. sausio 13
d.nutartis civilingje byloje Kauno centro poliklinika v D. B. ir E. I. (bylos Nr. 3K-7-24/2004 m.); bylos grindziamos gydytojo profesine klaida: LAT
Civiliniy byly skyriaus teis¢jy kolegijos 2002 m. rugséjo 30 d. nutartis civilinéje byloje E.L. v. Visagino pirminés sveikatos prieziiros centras (bylos Nr.
3K-3-1108/2002 M.), LAT Civiliniy byly skyriaus i$pléstiné teiséju kolegijos 2005 m. balandzio 18 d. nutartis civilinéje byloje L. Z. , M. Z., V. Z., G.
Z. v. V$[ Marijampolés ligoniné (bylos Nr. 3K-7-255/2005 m.); LAT Civiliniy byly skyriaus teisé¢ju kolegijos 2004 m. spalio 4 d. nutartis civilinéje
byloje 4. M. ir V. K. v. Siauliy rajono pirminés sveikatos prieziiiros centras (bylos Nr. 3K-3-511/2004 m.), LAT Civiliniy byly skyriaus teiséju kolegijos
2008 m. spalio 14 d. nutartis civilingje byloje R. B. v. V3] Vilniaus universiteto ligoninés Santariskiy klinikos (bylos Nr. 3K-3-478/2008 m.), LAT Civi-
liniy byly skyriaus teiséju kolegijos 2009 m. kovo 2 d. nutartis civilinéje byloje 4. D. v. V§[ Panevézio apskrities ligoniné (bylos Nr. 3K-3-92/2009),
LAT Civiliniy byly skyriaus teiséju kolegijos 2005 m. balandzio 25 d. nutartis civilingje byloje 4. D. ir A. D. v. V5] Kauno 2-os klinikinés ligoniné
(bylos Nr. 3K-3-222/2005 m.), LAT Civiliniy byly skyriaus teis¢ju kolegijos 2005 m. lapkri¢io 9 d. R. B. v. Vilniaus universiteto Santariskiy klinikos (
bylos Nr. 3K-3-556/2005), LAT Civiliniy byly skyriaus teiséju kolegijos 2003 m. gruodzio 8 d. R. Velicka ir D. L. Velickiené v. VieSosios staigos
Kauno 2-oji klinikiné ligoniné (bylos Nr. 3K-3-1180/2003 m.), LAT Civiliniy byly skyriaus teisé¢ju kolegijos 2009 m. spalio 13 d. nutartis civilinéje
byloje D. B. v. VS[ Kauno medicinos universiteto klinikos (bylos Nr. 3K-3-408/2009).

** Council Recommendation on patient safety, including the prevention and control of healthcare associated infections. Council of the European
Union. [interaktyvus]. Brussels, 2009 [zitréta 2009-04-04] <http://ec.europa.eu/health/ph_systems/keydocs systems_en.htm>; Recommendation
Rec(2006)7 of the Committee of Ministers to member states on management of patient safety and prevention of adverse events in health care. The
Committee  of Ministers. [interaktyvus]. 2006. [ziGréta 2009-04-03]. <https://wed.coe.int/ViewDoc.jsp?id=1005439&Back-ColorInterne-
t=9999CC&BackColorIntranet=FFBB55&BackColorLogged=FFAC75>.
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nagrinéjama Lietuvos Auks¢iausiojo Teismo™, demonstruoja Lietuvos teisés doktrinos ir teismy praktikos ,,vakuuma*
Sioje srityje, o tai reiskia, kad Lietuvoje sunku prognozuoti byly dél paciento sutikimo galiojimo baigti. Todél bitina siek-
ti konceptualaus pozitirio i informuoto paciento sutikimo galiojima, atitinkanc¢io Sios koncepcijos pasaulinés raidos ten-
dencijas.

Pacientams padarytos Zalos kompensavimo salygoms gali turéti jtakos ir pacienty pareigy reglamentavimas. Zvel-
giant i§ nidienos gydytojo ir paciento santykiy raidos perspektyvos, paciento pareigy reglamentavimas, jo prielaidos ir
tendencijos yra labiausiai diskutuojama aktualija.

Tyrimo objektas. Sio tyrimo objektas yra pacientui padarytos Zalos kompensavimo reglamentavimo ir jo taikymo
ypatumai sveikatos teisé€je bei sveikatos teisés institutai, darantys itaka zalos pacientams kompensavimo salygu kitimui.

Tyrimo tikslas — iSanalizuoti specialiyjy zalos pacientams kompensavimo sistemy ypatumus, ivertinti paciento teisés
1 zalos atlyginima teikiamos teisinés apsaugos veiksminguma Lietuvoje, apsvarstyti sveikatos teisés institutus, darancius
itaka Zalos pacientams kompensavimo salygu kitimui bei pateikti sitilymus, kaip teisinémis priemonémis patobulinti Zalos
pacientams kompensavima Lietuvoje.

Darbo uZdaviniai:

1. Ivertinti zalos pacientams kompensavimo sistemos teikiamos teisinés apsaugos veiksminguma Lietuvoje, iSanali-
zuoti civilinés atsakomybés be kaltés koncepcijos reglamentavimo sveikatos teis¢je ypatumus bei ju santyki su deliktinés
atsakomybés salygomis, pacienty skundy nagrinéjimo kompensavimo sistemoje santyki su paciento teise i skundo nagri-
néjima ieskinio tvarka;

2. Isanalizuoti ilgiausia patirti turin¢iy uZzsienio valstybiy specialiosiose Zalos pacientams kompensavimo sistemose
taikomos civilinés atsakomybés be kaltés koncepcijos ypatumus bei ju santyki su deliktinés atsakomybés salygomis,
skundy nagrinéjimo kompensavimo sistemoje santyki su paciento teise i skundo nagrinéjima ieskinio tvarka, ivertinti
sistemy prevencinj poveikj bei pateikti siiilymus dél zalos pacientams kompensavimo tobulinimo Lietuvoje;

3. Atskleisti zalos pacientams kompensavimo salygu raidai jtaka daranciy sveikatos teisés instituty teisinio regla-
mentavimo problemas ir vystymosi tendencijas.

Mokslinio darbo naujumas ir praktiné reik§mé. Disertacijoje nagrinéjama problema aktuali tieck moksliniu, tiek
praktiniu pozitiriu.

Zvelgiant i§ Lietuvos teisés mokslo poziciju, $iame darbe pirma karta kompleksiskai nagrinéjama paciento teisé i Za-
los atlyginima sveikatos teiséje bei jos raida, {vertinamas pacienty teisés { zalos atlyginima jgyvendinimo veiksmingumas.
Analizés naujuma rodo ir tai, kad atsisakoma tradicinio poziiirio i civiling sveikatos prieziliros paslaugy teikéjo atsako-
mybe, grindziama kaltés koncepcija. Darbe atskleidziamos specialiyjy Zalos pacientams kompensavimo sistemy, grin-
dziamy atsakomybe be kaltés, idiegty Svedijoje, Suomijoje, Danijoje, Naujoje Zelandijoje, teisinio reguliavimo ypatumai
ir ju taikymo rezultatai, Zalos pacientams kompensavimo salygy santykis su deliktinés atsakomybés salygomis, sistemy
santykis su konkrecioje valstybéje veikiancia socialinio draudimo sistema ir pacienty skundy nagrinéjimu ieskinio tvarka.
Remiantis atlikto tyrimo rezultatais ir atsizvelgiant | pacienty teisés | zalos atlyginima raida Lietuvoje, pateikiami sitily-
mai dél pacienty teisés i Zalos atlyginima reglamentavimo tobulinimo nacionalinéje teisés sistemoje.

Darbe nagrinéjami sveikatos teisés institutai — informuoto paciento sutikimo institutas ir paciento pareigos, kurie da-
ro itaka Zalos pacientams kompensavimo salygoms. Nors naujausioje uzsienio mokslinéje literatiiroje daug démesio ski-
riama informuoto paciento sutikimo galiojimo problemoms, taciau stinga sisteminés informuoto paciento sutikimo kon-
cepcijos taikymo jvairiose Salyse ypatumy ir raidos bei §ios koncepcijos unifikavimo galimybiy analizés. Siame darbe
pateikiama tiek bendrosios teisés tradicijos, tiek kontinentinés teisés tradicijos Saliy paciento teisés i informacija ir ribo-
janciy informacijos teikima pacientui taisykliy analizé, identifikuojamos ju plétojimo kryptys, analizuojami reikalavimai,
taikomi paciento informavimo procesui, ir jo laisvos valios pareiskimo galiojimo salygos. Iki Siol Lietuvos teisinéje litera-
tiiroje pacientui teikiamos informacijos apimties klausimai buvo nagrinéjami epizodiskai, nebuvo iSanalizuotos kity Saliy
teisés doktrinose jtvirtintos taisyklés, neatskleista io klausimo teisinio jvertinimo problematika. Sios nagrin¢jamos pro-
blemos atskleidimas biity naudingas teismams taikant ir aiSkinant paciento informuoto sutikimo koncepcija. Kito nagriné-
jamo sveikatos teisés instituto — paciento pareigy, teisés Saltiniy beveik néra, nei uzsienio, nei Lietuvos mokslingje litera-
tiiroje nebuvo analizuota ju reglamentavimo prielaida ir tendencijos.

Pedagogai Siuo moksliniu darbu galés remtis déstydami sveikatos teisés ir civilinés teisés disciplinas, rengdami mo-
komuosius leidinius.

Darbo ginamieji teiginiai:

e Zalos pacientams kompensavimo sistemy veiksminguma salygoja taikomas retrospektyvinis fakty jvertinimas ir
supaprastintos skundy nagrinéjimo taisyklés, o ne specialiyjy atsakomybés be kaltés koncepcijy ar objektyviosios atsako-
mybés rusies taikymas;

e Specialioji zalos pacientams kompensavimo sistema, grindziama tiesioginiu asmens sveikatos priezifiros civilinés
atsakomybés draudimu, specialigja civilinés atsakomybés be kaltés koncepcija ir supaprastintomis skundo nagrinéjimo
procesinémis taisyklémis, biity veiksminga ir subalansuota pacienty teisés | zalos atlyginima gynybos priemoné Lietuvoje;

SSLAT Civiliniy byly skyriaus teiséju kolegijos 2003 m. kovo 31 d. nutartis civilinéje byloje D. Aniciené v. Vilniaus universiteto Onkologijos insti-
tutas. (bylos Nr. 3K-3-438/2003); LAT Civiliniy byly skyriaus teiséjy kolegijos 2006 m. rugs¢jo 6 d. nutartis civilingje byloje D. A. v. Vilniaus universi-
teto Onkologijos institutas (bylos Nr. 3K-3-452/2006 m.).
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e Paciento informuoto sutikimo institutas stokoja teisinio apibréztumo ir iSplecia zalos pacientams kompensavimo
salygas, t. y. nagrinéjant pacienty skundus taikoma placioji gydytojo profesinio elgesio standarto samprata, kai tuo tarpu
pacienty pareigos, kuriy reglamentavimas turi tendencija pléstis, riboja zalos pacientams kompensavimo salygas, t. y.
netinkamas paciento elgesys pripazistmas kaip pagrindas i$ dalies ar visiskai atleisti nuo civilinés atsakomybés, o tai reis-
kia, kad Sie sveikatos teisés institutai turi prieSinga poveiki zalos kompensavimo salygu kitimui.

Tyrimy apZvalga. Tyrimui atlikti buvo naudojami pasaulio mokslinés literatiiros Saltiniai, tarptautinés teisés, uZsie-
nio Saliy ir Lietuvos teisés aktai, remiamasi teismy praktika, sociologiniy tyrimy rezultatais, eksperty tyrimais.

Lietuvoje nedaug atlikta moksliniy tyrimy, skirty iSsamiam sveikatos teisés problemy nagrinéjimui. Placiausiai gydy-
tojo civiling atsakomybé lyginamuoju aspektu buvo i$nagrinéta V. Mikeléno monografijoje®® ir J. Juskeviciaus bei A.
Rudzinsko moksliniame straipsnyje’’, o asmens autonomijos sveikatos prieZiiiroje klausimai buvo nagrinéjami G. Andriu-
lionio disertacijoje’®. S. Cirtautienés disertaciniame darbe ir moksliniuose straipsniuose buvo analizuojamas neturtinés
7alos atlyginimas paZeidus asmens fizinj vientisuma®. Paciento teisiy reglamentavimas sveikatos teisés doktrinos forma-
vimo problemy kontekste buvo analizuojamas T. Birmontienés®, L. Markausko® ir J. Juskevigiaus® moksliniuose
straipsniuose. Kiti moksliniai tyrinéjimai buvo fragmentiski, sutelkiantys démesi tik i kuri nors viena paciento teisiu regu-
liavimo ar jgyvendinimo aspekta, arba aprasomojo pobiidzio®. Siame darbe pirma karta i¥samiai Lietuvos mokslinéje
literatliroje nagrinéjamos specialiyjy zalos pacientams kompensavimo sistemy reguliavimas ir juy veiksmingumas, Zalos
atlyginimo salygu santykis su deliktinés atsakomybés salygomis, skundy nagrinéjimo ypatumai. UZsienio svaikatos vady-
bos mokslo krypties literatiiroje nestinga straipsniy apie specialiasias zalos pacientams kompensavimo sistemas, taciau
akivaizdziai stokojama teisés krypties Siy sistemuy sisteminiy apzvalgy ir lyginamosios analizés. Tarp iSsamiausiai atsklei-
dzian¢iy nagrinéjama problematika paminétinos P. Danzon®, C. Espersson ®, A. Kachalia®, P. Davis®’, M.Bismark®,
Europos delikty ir draudimo teisés centro i§leistos apzvalgos®.

Uzsienio valstybése tik vienai i§ darbe nagriné¢jamy problemy — informuoto paciento sutikimo galiojimui — pastarai-
siais metais skiriama daug démesio. Visy tyrimy autoriy nejmanoma paminéti, be to, daugelis ju neatliko i§samesnio paci-
ento informuoto sutikimo galiojimo plétojimo tendencijy apibendrinimo, daznai autoriy keliamos etinés problemos uz-
gozdavo teisinio reglamentavimo ir teisés taikymo problemas. Todél paminétini tik nuosekliai paciento informuoto suti-
kimo koncepcija nagrinéje autoriai: S. McLean'®, G. J. Annas’', J. Montgomery ", J. McHale, M. Fox, J. Murphy ", S. Y.
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Tan’*; bei autoriai, kurie moksliniuose straipsniuose pateiké aktualias jZvalgas: A. J. G. M. Janssen™, J. S. King, B. W.
Moulton "®, M. B. Kapp'’, E. Saks, D. Jeste”®.

Atliekant tyrima taip pat buvo remiamasi Lietuvos ir uZsienio valstybiy norminiais aktais, Pranciizijos, Sveicarijos,
Svedijos, Anglijos, Jungtiniuy Amerikos Valstijy ir kity 3aliy teismy praktika.

Renkant medziaga disertacijai buvo naudojamasi Lietuvos ir uzsienio biblioteky fondais, interneto duomeny bazé-
mis, moksliniy konferencijy medziaga ir dalyvavimo darbo grupése, rengianciose sveikatos priezitira reguliuojancius tei-
sés aktus, patirtimi.

Tyrimo rezultaty aprobavimas. Straipsniai, nagrin¢jantys pagrindinius tyrimo rezultatus, buvo paskelbti: Mykolo
Romerio universiteto mokslo darby zurnale ,, Jurisprudencija“ — ,,Paciento teisiy ir pareigy teisinio reglamentavimo Lietu-
voje problematika ir raidos tendencijos®, zurnale ,,Sveikatos mokslai“ — ,,Pacientui teikiamos informacijos apimties ribo-
jimo (neteikimo) koncepcijos® (kartu su bendraautoriumi A.Rudzinsku), zurnale ,,Socialiniy moksly studijos* — ,,Infor-
muoto paciento sutikimas: teikiamos informacijos teisinio jvertinimo problemos® (kartu su bendraautoriumi A. Rudzins-
ku); Mykolo Romerio universiteto mokslo darby zurnale ,,Sveikatos politika ir valdymas* — ,,Specialiosios Zalos pacien-
tams kompensavimo sistemos. Patirtis ir perspektyvos®. Darbas svarstytas Mykolo Romerio universiteto Teisés fakulteto
Bioteisés katedroje.

Tyrimy rezultatai taip pat pristatyti 2008 m. balandzio 6 d. Vilniaus universiteto Teisés fakulteto organizuotoje kon-
ferencijoje ,,Pacienty teisiy gynybos aktualijos® bei 2009 m. gruodzio 1-2 d.d. Mykolo Romerio universiteto ir LR Svei-
katos apsaugos ministerijos organizuotoje konferencijoje ,,Sveikatos sistemos vystymo perspektyvos®.

Darbo struktiira nulémé suformuluoti uzdaviniai. Darba sudaro ivadas, trys dalys, sitilymai ir rekomendacijos.

Pirmojoje darbo dalyje, uzsienyje ir Lietuvoje atliktais tyrimais, pagrindziamas specialiyjy zalos pacientams kom-
pensavimo sistemy aktualumas. Sioje darbo dalyje analizuojama Lietuvos Respublikos pacienty teisiy ir Zalos atlyginimo
istatymo reglamentuota, bet neigyvendinta specialioji zalos pacientams kompensavimo sistema, jos santykis su paciento
teise | skundo nagrinéjima ieskinio tvarka, asmens sveikatos priezitiros istaigy civilinés atsakomybés draudimo, kaip paci-
enty teisés | zalos atlyginima uztikrinimo biido ir asmens sveikatos prieziliros istaigy finansiniy nuostoliy atlyginimo ga-
rantijos, veiksmingumas, sociologinés ir teisinés prielaidos pacienty teisés i zalos atlyginima gynybos rezimo pakeitimo.

Antrojoje dalyje analizuojamas specialiyjy zalos pacientams kompensavimo sistemy reguliavimas ir jo raida valsty-
bése turindiose ilgiausia §iy sistemy taikymo patirtj (Naujosios Zelandijos, Svedijos, Suomijos, Danijos), ju teikiama Zalos
(turtinés ir neturtinés) atlyginimo garantija, zalos atlyginimo salygu santykis su deliktinés atsakomybés salygomis, skundy
nagrinéjimo specialiojoje sistemoje santykis su paciento teise | skundo nagringjima ieskinio tvarka, jvertinamas minéty
sistemy prevencinis poveikis, teikiamos teisinés apsaugos veiksmingumas. Remiantis uzsienio $aliy specialiyjuy zalos pa-
cientams kompensavimo sistemy lyginamaja analize pagrindziami sitilymai dél galimo specialiosios Zalos pacientams
kompensavimo sistemos modelio Lietuvoje.

Treciojoje dalyje atskleidziama sveikatos teisés instituty itaka zalos paciento kompensavimo salygu kitimui, ju reg-
lamentavimo ir taikymo ypatumai. Analizuojant informuoto paciento sutikimo instituta, atskleidziama reikalavimus paci-
entui teiktinai informacijai apibrézianciy taisykliy jvairové, informacijos neteikimg pateisinancios iSlygos, analizuojamas
informuoto paciento sutikimo instituto jtvirtinamy normy turinys, prasmé bei jy raida. Analizuojat pacienty pareigas, at-
skleidZiama jy reglamentavimo prielaida bei raidos tendencija.

Pagrindiniai darbe taikyti metodai — istorinis, lyginamasis, teleologinis, analitinis, lingvistinis, ir kiti teisés moksle
naudojami metodai.
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ISVADOS

Atliktas tyrimas leidZia tvirtinti, kad darbo ginamieji teiginiai pasitvirtino bei daryti Sias iSvadas:

1. Lietuva, 1996 m. priémusi LR PTZSAL, tarptautiniame kontekste i$siskyré progresyviu poziiiriu i pacienty teisiy
apsauga. [statymu buvo siekiama idiegti objektyviaja civilinés atsakomybés rii§] asmens sveikatos prieziliroje, taciau Za-
los, padarytos pacientams sveikatos prieziliros personalo teisétais veiksmais (nesant kaltés), kompensavimo sistemos re-
guliavimas buvo netobulas: LR PTZSA[ numaté institucinj sisteminj civilinés atsakomybés igyvendinimo padalijima,
remiantis sveikatos prieziiiros personalo veiksmy teisétumo jvertinimu, todél nebuvo sudarytos prielaidos vieningai ir
visaapimanciai pacientams gydymu ar tyrimu padarytos zalos kompensavimo sistemai sukurti. Kompensuojamos zalos
rusiy ir kompensavimo salygu analizé atskleidé, kad planuota idiegti specialioji zalos pacientams kompensavimo sistema
neturéjo sisteminés sasajos su civilinés teisés institutais, zalos kompensavimo salygy palankumas pacientui, palyginus su
Siaurés Europos $alyse numatytomis kompensavimo salygos, priklausé nuo patirtos Zalos riisies, taip pat jstatyme buvo
nustatytas ypa¢ mazas maksimalios iS§mokos dydis.

Atlikta pacienty teisés i zalos atlyginima apsaugos teisinio rezimo Lietuvoje taikymo rezultaty lyginamoji analizé at-
skleidé $io rezimo neveiksminguma ir tai, kad asmens sveikatos priezitiros istaigy civilinés atsakomybés draudimas Lie-
tuvoje igyvendinamas neefektyviai. Siame darbe analizuoti faktai ir tendencijos atskleidzia pacienty teisés i Zalos atlygi-
nima efektyvaus jgyvendinimo svarba visiems sveikatos sektoriaus dalyviams ir pagrindzia sitilyma dél specialiosios Za-
los pacientams kompensavimo sistemos jdiegimo Lietuvoje.

2. Atliktas tyrimas atskleide, kad, pradéjus diegti specialiasias Zalos pacientams kompensavimo sistemas, zalos kom-
pensavimo salygos i§ esmés sutapo su deliktinés atsakomybés salygomis, taciau jos buvo nuolat liberalizuojamos. Naujo-
sios Zelandijos zalos pacientams kompensavimo sistema yra vienintelé, kurioje taikomos gydymo ar tyrimo padarytos
7alos atlyginimo salygos nustatomos pagal atsakomybés be kaltés instituto taisykles. Svedijos pacienty draudimo sistemo-
je atsakomybés be kaltés koncepcijos taikymas yra veikiau iSimtis nei taisyklé. Atsakomybés be kaltés koncepcijos tai-
kymas sietinas su zalos atsiradimo aplinkybiy reprospektyviniu jvertinimu. Danijos ir Suomijos pacienty draudimo siste-
mos numato specialiuosius kompensuojamos zalos kriterijus, kurie atskleidzia atsakomybés be kaltés koncepcijos taikymo
masta.

Specialiosiose zalos pacientams kompensavimo sistemose (iSskyrus Suomijos) skundai nagrinéjami pagal supapras-
tintas taisykles, kurios yra palankios nukentéjusiajam. Nukentéje asmenys, nepatenkinti priimtu galutiniu sprendimu, gali
Jji apskusti teismui. Vertinant specialiyjy zalos pacientams kompensavimo sistemy reik§me ypac svarbu yra tai, ar §i si-
stema konkuruoja su skundy nagrinéjimu ieskinio tvarka. Visose Siaurés Europos 3alyse pacientas turi diskrecija pasirink-
ti, kuriai sistemai teikti skunda deél Zalos atlyginimo — specialiajai ar nagrinéjanciajai skunda ieskinio tvarka. Naujosios
Zelandijos sistema Siuo atzvilgiu yra ypatinga: Cia néra konkurencijos tarp paciento teisés i zalos atlyginima apsaugos
rezimy.

Specialiyjy zalos pacientams kompensavimo sistemy i$laikymo nasta tenka visiems $ias sistemas jdiegusiy Saliy mo-
kes¢iy mokétojams, todél galima daryti i§vada, kad Sios sistemos neturi prevencinio finansinio poveikio, kuris bidingas
civilinei atsakomybei. Tagiau Svedijoje ir Danijoje aktyviai taikomos vadybinés prevencinio poveikio priemonés. Be to,
Danijos pacienty draudimo sistema yra vienintelé, kurioje istatymas suteikia sveikatos prieZiiiros profesionalams imunite-
ta nuo drausminio pobiidZio priemoniy taikymo dél $ios sistemos nagrinéjamy skundy.

3. Informuoto paciento sutikimo instituto jtvirtinimas sveikatos teiséje ir taikymas teismy praktikoje suformavo pla-
tyji gydytojo profesinio elgesio standarta, kas salygoja Sio instituto pleciantj poveiki pacientams padarytos zalos kompen-
savimo salygoms. Atliktas tyrimas parode, kad, nepaisant informuoto paciento sutikimo, kaip gydytojo veiksmus legitimi-
zuojancios salygos svarbos pripazinimo né viena i$ teisés doktrinoje suformuluoty rizikos, susijusios su gydymu ir (ar)
tyrimu, atskleidimo taisykliy nepateikia iSsamiai apibrézty gydytojo pareigos informuoti pacienta tinkamo atlikimo krite-
rijy. Sidilymai redukuoti pacientui teikiama informacija apie galima rizika vertintini skeptiskai. Siekiant rizikos atskleidi-
mo taisykliy ir teismy praktikoje taikomy informacijos atskleidimo pacientui vertinimo standarty unifikavimo, tikslinga
teisés doktrinoje apibrézti didelés rizikos samprata ir sudaryti subjektyviuyjy veiksniy, { kuriuos turi bati atsizvelgiama
pateikiant informacija pacientui, sarasa. Be to, tik biitinojo reikalingumo situacijoje informacijos pacientui teikimo islyga
yra teisiskai pagrista.

Paciento pareigy reglamentavimas sudaro priclaidas atsizvelgti i paciento elgesi kompensuojant jam Zala bei, nusta-
Cius pareigy nevykdyma (netinkama vykdyma), atitinkamai sumazinti kompensuojamos zalos dydj. Pagrindiné paciento
pareigu reglamentavimo prielaida — vartotojisSkumas sveikatos priezitiros santykiuose. Teisés Saltiniai, reglamentuojantys
paciento pareigas, yra skurdis, taciau vartotojiSkumo sveikatos prieziliroje neigiamy padariniy pripazinimas leidzia tike-
tis, kad pacienty pareigy reglamentavimas bus plétojamas. Sia iSvada patvirtina paciento pareigu reglamentavimo Lietu-
voje raidos tendencija: priémus §iame darbe nagrinéjama LR PTZSA] pakeitimo jstatymo projekta, Lietuvoje bus nustaty-
tas iSsamiausias Europoje paciento pareigy sarasas.

20



SIULYMAI
1. Siaillymai dél specialiojo Zalos pacientams kompensavimo modelio.

Atsizvelgiant { tai, kad LR PTZSAI nustatytas pacienty teisés i zalos atlyginima apsaugos teisinis rezimas yra ne-
veiksmingas, i susiklosciusias socialines jo pakeitimo prielaidas bei atsakomybés be kaltés koncepcijos taikymo specialio-
siose zalos pacientams kompensavimo sistemose plétra, Lietuvoje bty tikslinga idiegti specialiaja Zalos pacientams kom-
pensavimo sistema.

Siekiant uztikrinti specialiosios zalos pacientams kompensavimo sistemos veiksminguma, jos organizavimas turi
remtis $iais principais:

e specialiosios zalos pacientams kompensavimo sistemos institucionalizavimu;

e specialiosios zalos pacientams kompensavimo sistemos vieningumu, t. y. jos kompetencija neturi biiti siejama su
zalos atsiradimo teisiniy pagrindy ypatumais;

e pacienty skundy nagrinéjimo ir sistemos finansinio valdymo centralizavimu;

e tiesioginio civilinés atsakomybés draudimo privalomumu visoms ASP], nepaisant ju nuosavybés formos.

Nustatant specialiosios zalos pacientams kompensavimo sistemos teisinius pagrindus, biitina statymu apibrézti
kompensuojamos zalos pozymius ir atlyginti zala:

¢ kurios buvo galima iSvengti taikant kita tuo metu zinoma gydymo ar tyrimo metoda;

o atsiradusig dél netinkamy medicininés paskirties priemoniy ir prietaisy arba netinkamo jy eksploatavimo;

o dél neteisingos diagnozés;

o dél uzkrétimo infekcija tyrimo ar gydymo metu;

e atsiradusia dél nelaimingy atsitikimy, susijusiy su tyrimu, gydymu, paciento transportavimu, gaisru ar aparaty ge-

e dél netinkamo vaisto skyrimo ir (ar) iSdavimo, nesilaikant nustatyty reikalavimy ar nurodymuy;

o dél sunkaus suzalojimo — Siuo atveju Zala biity atlyginama taikant zalos toleravimo kriteriju, apibréziama suzalo-
jimo retumo ir sunkumo dimensijomis.

Retrospektyvinis fakty jvertinimas turéty buti taikomas siekiant nustatyti, ar buvo galima iSvengti Zalos paciento
sveikatai pasirinkus alternatyvy gydymo metoda.

Tiesioginis civilinés atsakomybés draudimas yra vienas is galimy zZalos pacientui kompensavimo finansinio garanta-
vimo biidy. Todél reikia sureguliuoti zalos pacientams kompensavimo specialiojoje kompensavimo sistemoje salygy san-
tyki su civilinés atsakomybés institutu. Atsizvelgiant § tai, kad sprendimq dél Zalos atlyginimo turéty priimti neteisminé
institucija, jstatyme tikslinga:

e reglamentuoti gydytojo profesinio elgesio standartq, kuris yra jtvirtintas CK 6.732 str. ir detalizuotas LAT prakti-
kos;

e nustatyti, kad sveikatos prieziiiros personalo kalté turi buti nustatoma tik tuomet, jei zala padaroma dél nelaimingy
atsitikimy, susijusiy su tyrimu, gydymu, paciento transportavimu, gaisru ar aparaty gedimu;

o nustatyti priezastinio rysio teorija, taikyting sprendziant teisinio prieZastinio rySio klausima. Pagal kity Saliy patirti
galéty biti taikoma didesnés tikimybés (angl. preponderant probability) priezastinio rysio teorija;

¢ suvienodinti skundo pateikimo senaties terming su ieskinio pateikimo senaties terminu pagal delikta.

Lietuvos specialioji zalos pacientams kompensavimo sistema pagal savo reik§Smg ir analogija su kitomis specialio-
siomis sistemomis turéty biiti vertinama kaip papildancioji socialines garantijas. Todél sifiloma sureguliuoti santykius tarp
$iy sistemos dalyviy:

e socialinio draudimo jstaigy, turinciy regreso teise 1 asmeni, atsakinga uz zalos pacientui padaryma. Pagal CK
6.290 straipsni socialinio draudimo jstaigos Zalos paciento sveikatai padarymo atveju turi regreso teisg | asmeni, atsakinga
uz asmens sveikatos suzalojima. Kadangi sitiloma jdiegti objektyviosios civilinés atsakomybés riiSies elementus, draudi-
miniais jvykiais biity laikomi ir tie atvejai, kai pacientui zala atsirado nesant ASP] kaltés. Tai reiskia, kad CK 6.290 str.
prasme, ASP] visais atvejais negali biiti laikoma atsakinga dél atsiradusios Zalos. Tikslinga socialinio draudimo istaigoms
regreso teisé | ASP] suteikti tada, kai veiksmuose, dél kuriy atsirado Zala pacientui, nustatoma ty¢ia ar didelis aplaidumas.
Tai reiSkia, kad CK 6.290 str. 1 d. nebiity taikoma ir socialinio draudimo i$mokos nebiity iskai¢iuojamos i atlygintinos
zalos dydj kai ASP] personalo veiksmuose yra tik paprastas aplaidumas ar néra kaltés;

e kompensacija iSmokéjusios istaigos regreso teisé | socialinio draudimo jstaigas. Kadangi pacienty draudimo si-
stema turi atlikti socialinés sistemos teikiamy garantijy papildancia funkcija, tikslinga numatyti, kad kompensacija iSmo-
kéjusi istaiga turi regreso teis¢ i socialinio draudimo istaiga, kai iSmokéjo kompensacija, kurig nukentéjgs asmuo igijo dél
socialinio draudimo sistemos teikiamy garantijy.

Sureguliuoti pacienty draudimo jstaigy regreso teise | draudéjq ir treciuosius asmenis:

e jtvirtinti kompensacijg iSmokéjusios istaigos regreso teise 1 ASP], jei paciento teisé | zalos atlyginima atsirado dél
jos ty€ios ar didelio aplaidumo;

e jtvirtinti kompensacija iSmokeéjusios istaigos regreso teise 1 treiuosius asmenis, kurie pagal kitus galiojancius ista-
tymus gali biiti pripaZzinti atsakingais uz Zala pacientui.
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Specialiosios zalos pacientams kompensavimo sistemos idiegimu turi biiti siekiama teisingo Zalos atlyginimo. Siste-
ma reglamentuojanciame istatyme tikslinga numatyti kompensuotinos zalos minimaly ir maksimaly dydzius bei kompen-
suojamos zalos riisis, o Civilinio kodekso normos turéty biti taikomos subsidiariai. CK 6.250 str. numato, kad neturinés
zalos dydi nustato teismas, todél specialiajame istatyme skunda nagrinéjanciai institucijai turi biiti suteikta teisé nustatyti
pacientui padarytos neturtinés zalos dydi. Pradiniu specialiosios Zalos pacientams kompensavimo sistemos diegimo etapu
reikéty numatyti, kad atlyginama tik neturtiné Zala, atsiradusi dél Zalos fizinei sveikatai. Kadangi minimalaus atlygintinos
zalos dydzio nustatymas vertinamas kaip svarbi sistemos efektyvuma uztikrinanti priemoné, tikslinga numatyti $j dydj
specialiosios zalos pacientams kompensavimo sistemos veikla reguliuojanciame jstatyme.

Atsizvelgiant { tai, kad siilomas specialiosios Zalos pacientams kompensavimo sistemos modelis turi uztikrinti paci-
ento teisg pasirinkti, ar pateikti skunda nagrinéti Siai sistemai, ar ieskinio tvarka, minéto modelio diegima reguliuojancia-
me jstatyme pagal analogija su kitomis sistemomis (iSskyrus Suomijos) gali biiti nustatytas maksimalus atlygintinos zalos
dydis.

Vienas i§ esminiy specialiyjy Zalos pacientams kompensavimo sistemy tikslas ir privalumas — greitas ir paprastas pa-
cienty skundy nagrinéjimo procesas. Todél reglamentuojant paciento skundu nagrinéjima reikéty siekti, kad Sis procesas
atitikty toliau iSvardytus kriterijus:

¢ skundai nagrinéjami nemokamai;

e procesas vykdomas pagal supaprastintas taisykles;

e pacientas atleidziamas nuo jrodinéjimo nastos;

e privalomas ikiteisminis apeliaciniy skundy nagrinéjimas specialiojoje Zalos pacientams kompensavimo sistemoje;

e paciento teisé skysti pacienty draudimo institucijos sprendimus teismui.

Siekiant uztikrinti specialiosios Zalos pacientams kompensavimo sistemos vieninguma ir paciento teis¢ pasirinkti tei-
sinés apsaugos rezima, tarp paciento skundo nagrinéjimo $ioje sistemoje ir ieskinio tvarka bitina konkurencija.

Kadangi specialiosios Zalos pacientams kompensavimo sistemos neturi finansinio prevencinio poveikio, biitina su-
kurti vadybinio pobiidzio prevenciniy priemoniy diegimo prielaidas. Prie Siy priskirtinas paciento skundy ir jy nagrinéji-
mo rezultaty duomeny kaupimas ir analizé, skundy dél zalos atlyginimo nagrinéjimo visi$kas atsiejimas nuo sveikatos
prieziiiros specialisty drausming priezitira vykdanéiy institucijy veiklos.
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2. Siiilymai dél LR PTZSA] pakeitimo jstatymo tobulinimo.

2.1. Bitinosios pagalbos teikimo salygomis tikslinga numatyti de facto veiksnaus paciento teisg i informacija apie
siiloma gydyma ir tyrima bei didZiausia su tuo susijusia rizika. PripaZinus paciento teis¢ { autonomija ir kiino nelie¢iamy-
be tarptautiniu lygmeniu, placiai paplitusios terapinés privilegijos taisyklés praktini taikyma itvirtinti istatymu lygmeniu
netikslinga. Todél sitiloma pripazinti LR PTZSAI pakeitimo istatymo 6 str. 5 d. negaliojanéia.

2.2. LR PTZSAJ nustatyti, kad rastiska paciento sutikimo forma turi biiti privaloma taikant gydyma ar atliekant ty-
rima dviem atvejais. Pirma, kai gydymas ar tyrimas labai paZeidzia asmens kiino vientisuma. Didelio masto asmens kiino
vientisumo pazeidimo kriterijus — taikomos anestezijos tipas. Antra, kai gydymas ar tyrimas gali sukelti sunkias pasekmes
paciento gyvybei ar sveikatai.

2.3. LR PTZSAIJ pakeitimo jstatymo projekte paciento pareigos suteikti informacija ,,apie ir kitus pacientui zinomus
duomenis, reikalingus tinkamai suteikti sveikatos prieziiiros paslaugas® formuluoté stokoja teisinio apibréztumo, todél
tikslinga pacienta jpareigoti informuoti apie jam svarbias socialines kulttirines vertybes.

3. Siiilymas mokslininkams.

Teiseés doktrinoje apibreézti sunkiy gydymo ar tyrimo padariniy paciento gyvybei ar sveikatai samprata, kuri biity sie-
jama su mirties, didelio laipsnio nejgalumo ar fizinio trikumo grésme.

4. Siiilymai teismams dél LR PTZSA] pakeitimo jstatymo taikymo ir ai$kinimo.

4.1. Atsizvelgiant i tai, kad Lietuvos teismy praktikoje, vertinant informacija apie galima gydymo ir tyrimo rizika,
buvo taikomi tipinés ir specifinés (individualiosios) rizikos atskleidimo taisykliy kriterijai, taikant ir aiskinant LR PTZSA]
pakeitimo jstatymo nuostatas reikéty remtis teisés doktrinoje apibréziama sunkiy gydymo ar tyrimo padariniy samprata.

4.2. Atsizvelgiant | tai, kad Lietuvos teisés sistemoje susidaré misraus informacijos apie alternatyvius gydymo meto-
dus atskleidimo standarto formavimosi prielaidos, teismy praktikoje, vertinant paciento teis¢ pasirinkti alternatyvy gydy-
mo ar tyrimo metoda, gydytojo diskrecijos pasitilyti pacientui alternatyvy gydymo metoda ribos turi biiti nustatomos tai-
kant ekonominio naudingumo ir tikétinos sékmés bei rizikos pasireiSkimo statistinio daznio kriterijus.
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