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Dalia Vitkauskaité — Meurice
THE RIGHT TO INDIVIDUAL PETITION IN INTERNATIONAL LAW

Summary

History teaches us that different perspectives, traditions and geopolitical considerations have not
impeded progress on human rights. Indeed, we should continue to pursue and build on the progressive
affirmation of international human rights that the Universal Declaration of Human Rights ushered in
six decades ago. And we should never lower our guard. Rather, we need to work harder to ensure full
compliance with international human rights and squarely face human rights conditions. In order to do
so, we will need to strengthen human rights institutions with commonality of purpose and action.
Indeed, we should seek to enhance the ability of these institutions [...], to promote and protect all
human rights. We don't need to reinvent the wheel from scratch. We should rather find ways to make it

run ever more efficiently and responsively.

Address by Ms. Navanethem Pillay, UN High Commissioner for Human Rights,
Opening session of the High Level Segment, 10th session of the Human Rights Council

The relevance of the topic

The right to the individual petition and the possibility to address to international political,
judicial and quasi judicial human rights institutions is one of the essential contemporary human rights.
Growing number of casualties during First World War and Second World War encouraged
international community to pay more attention to human rights violations and massive repressions not
only during the time of war but also during time of peace.

Universal Declaration on Human Rights (hereinafter UDHR) adopted in 1948 played
particular role in establishing universal human rights catalogue. The catalogue established by UDHR
had set the obligation to member states of United Nations to review their national human rights
catalogue and reconsider the application of human rights standards in domestic level. United Nations
Charter as well as later adopted human rights treaties elevated human rights to international level.
Universal and regional organizations have adopted the legally binding human rights treaties. Some

treaties such as International Covenant on Civil and Political Rights (hereinafter ICCPR), Convention



for the Protection of Fundamental Rights and Freedoms (hereinafter ECHR), American Convention on
Human Rights (hereinafter ACHR) and African Charter on Human and Peoples Rights (hereinafter
ACHPR) have covered general catalogue of human rights, while others such as Convention on the
Elimination of All Forms of Discrimination against Women, Convention on the Rights of the Child,
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(hereinafter CAT) were limited to protection of particular right.

UDHR set forth an indirect obligation to United Nations member states to review and adjust
their national legislation according to UDHR provisions. Aforementioned human rights treaties
provided the opportunity for the individual applicant to seek the redress in international human rights
bodies. Different procedures were developed in order to deal with claims addressed to international
organizations. These procedures in practice play at least several functions: firstly, the procedures
should be regarded as the possibility to provide effectiveness of the right to individual petition,
second, due to these procedures national legislation is changed. Moreover, this practice may be used
by individuals in similar situations in the future. Thirdly, due to the development of jurisprudence the
guidelines for the protection of human rights are set as well."

Andrew Byrnes denotes the fact that the states by decision to recognize the competence of
international human rights bodies to consider individual complaints were seeking to grant the
possibility to individual to complain to international human rights bodies at the first place. By
establishment of the procedures, the states had intention to set the institution which would have the
possibility to adopt the decision acknowledging the violation of human rights.

It is worth mentioning that the right to individual petition is optional with some exceptions. It
means that states on the moment of accession to international human rights treaties reserve the right to
recognize the competence of human rights body to consider the individual petitions. It must be noted
that optional right to individual petition is rather feature of United Nations human rights treaties than
regional human rights conventions. Obviously this difference was influenced by political decisions to
maintain the optional right to individual petition. However, to present day the optional right to
individual petition remains a particularity of Inter-American and African human rights systems.
Despite of this, the input of regional human rights systems to the protection of human rights is
significant, since the universal human rights bodies were granted the competence to consider
individual communications ten years later after it was done by some regional organizations.

However, the material and procedural provisions of the human rights treaties are subjected to
different interpretation within regional and universal human rights systems. Therefore the relevance of
the research is based on comparative analysis of regional and universal human rights system.

Comparative approach gives the opportunity to compare the scope of admissibility requirements,

! Byrnes, A. An Effective Complaints Procedure in the Context of International Human Rights Law. In
Bayefsky, A.F.(ed.). The United Nations Human Rights Treaty System in the 21st Century. The Hague: Kluwer
Law International, 2000, p.140.

? Ibid.



particularities of human rights litigation and possibility to assure the compliance with the decisions
rendered. All factors listed above may determine the choice of human rights forum.

The practice of countries which acceded to human rights treaties as well as increased number
of applicants seeking for redress in international human rights bodies confirms this relevance. The
topic of the thesis is relevant to the Lithuanian practice on the 1* of January 2008, 420 petitions were
waiting for initial screening at the European Court of Human Rights (hereinafter ECtHR). On 21* of
January 2009, 39 cases were waiting for consideration on merits.” In comparison with popularity of
human rights institutions established in the framework of the Council of Europe, the United Nations
treaty bodies are less popular, i.e. Lithuanian applicants applied only 4 times to Human Rights
Committee since 1991.

Statistical data confirms that potential applicants give preference to European human rights
system. At the same it should be mentioned that potential applicants cannot use the all possibilities to
defend the human rights violation within the framework of the United Nations bodies due to lack of
information concerning international human rights litigation. In addition, the applicants are precluded
from possibility to apply to UN treaty bodies due to absence of declaration recognizing the
competence of treaty bodies to deal with individual petitions. For example, Lithuania has not ratified
yet the CAT and Convention against Racial Discrimination and did not recognize the competence of
Committee against Torture and Committee against Racial Discrimination to conceder individual
communications as well as Protocol No. 12 of the European Convention on Human Rights and
Fundamental Freedoms. Therefore there is a legal gap leaving individual applicants without the
possibility to complain to international human rights bodies in case of discrimination. According to
Lithuanian NGO's the ECtHR considers that exercise of the right to individual petition in international
context is daily experience. However, this position is misleading.

The importance of dissertation is reflected in two ways. Firstly, from the practical point of view the
research covers problems arising to practitioners and their representational during international human
rights litigation. This aspect is particularly important since lawyers and applicants are not always
aware of practical aspects of international human rights litigation. Secondly, dissertation is important
from the doctrinal point of view. Comparative analysis of regional and universal human rights systems
as well as particularities of international human rights litigation discover major differences between
both systems and reveal the strength and weaknesses. The dissertation examines the strength and
weaknesses of universal and regional human rights systems and pays particular importance to the

United Nations human rights system reform,

Overview of the research

* Ministry of Justice of Republic of Lithuania. <http://www.tm.It/?item=stras_bst>.
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Problematic aspects of the right to individual petition have captured much attention from
foreign public law and human rights law scientists. The topics concerning the regional implementation
of the right to individual petition have been rather often dealt by such prominent authors as P. van der
Mei, F. Vijoen, P. van Dijk, F. van Hoof, J. M. Pasqualucci, D. Juma, J.I. Charney, K. Reid, S. Joseph,
K. Mitchell, L. Gyorki, C. Beninger-Budel, C. Phoung, C. Ovey, R. White, J. M. Vivanco, L.
Bhansali, D. Rodriguez-Pinyon, C. Martin, R. Murray and others. Meanwhile certain foreign authors
limit themselves only to UN human rights law system framwork. Among such are, for example, W.
Vandenhole, M. Nowak, D. McGoldrick, Y. Shany, L. Lijnyaad, P. R. Ghandi, C. Mahon, L.
Heffernan, M. Scheinin, P. Alston, M. Nowak, J. Steiner, A. Bayefsky, R. Higgins and other. The
aforementioned authors captured much attention to the particularities and deficiency of the universal
human rights system. The third group of authors pay particular attention to the need of universal
human rights system reform and develop the proposals and models of international human rights court.
Foreign literature on the need to reform United Nations human rights system is not numerous, with
such most distinguished authers such as J. Cassidy, S. Trechsel, M. Nowak, M. Scheinin, P. Alston, J.
Crawford, D. Kretzmer, A.Byrnes, T. Van Boven, M. O'Flaherty, C. O'Brien, A. Huston.

Meanwhile the input to this topic by Lithuanian scholars is modest. It must be noted that
Lithuanian scholars pay particular attention to regional (i.e. European) human rights system. In this
regard mention should be made of the following authors: prof. dr. S. Katuoka, prof. dr. A. Pumputis,
assoc. prof. dr. D. Joc¢iené. Prof. habil. dr. V. Vadapalas pays particular importance to the human
rights in the context of public international law. Assoc. prof. dr. D. Zalimas analyses universal and
European human rights systems in the context of international organisations. Dr. A. Paksas gave
special insight to the implementation of right to individual petition in international human rights
bodies. However, it is noteworthy that Lithuanian scholars concentrate mostly on the European

regional context, leaving aside other regional and universal human rights systems.

Academic novelty of the study

Some aspects of the right to the individual petition were dealt by foreign and Lithuanian
scholars. Taking into consideration rather new aspects envolving the United Nations human rights
treaty body reform proposals and comparative regional and universal implementation of the right to
individual petition the study form was not dealt by Lithuanian scholars. Therefore the topic on the
Right to Individual Petition in International Law is the first study which covers not only content of the
right to individual petition, but also procedural norms and weaknesses of the international human
rights litigation.

It is presumed additional novelty of the study, to some extent, derives from comparative
analysis covering all regional and United Nations human rights system. Taking into consideration that

Optional Protocol to International Covenant on Economic, Social and Cultural was opened for the



signature on 10th December, 2008 the dissertation covers the newest provisions concerning the right
to individual petition. The dissertation also provides the vision of United Nations human rights treaty

body reform and the estabishment of international human rights court.

Object of the research is to consider a right to individual petition in all its aspects, i.e. material and
procedural. Material aspect covers the content of the right to individual petition, meanwhile procedural
aspect is analysed through the stages of international human rights litigation and covers the
weaknesses and problems of international human rights litigation. The research also covers the
analysis of the regional and, particularly, universal human rights system reform.

In order to accoplish the goal and objectives of the research, the most extensive investigation
is made into procedural part of the right to individual petition. Therefore, the research is focusing on
international human rights litigation. In order to identify practical international human rights litigation
problems, the author interviewed practitioners participating in international human rights litigation. It
must be noted that Lithuanian practice in international human rights litigation is not numerous.
Therefore the author does not limit herself exclusively by Lithuanian experience in international
human rights litigation. Moreover, the problems faced by individual applicants varies depending on
country.

Notice should be made of the fact that author does not analyse all spectrum of international
institutions having competence to review individual petitions. Due to this reason some international
organisations such as International Labour Organisation and related procedures were excluded from
this reseach. Since detailed analysis of the topic requires comparison not only of procedural aspects,
but also universal and regional human rights systems in corpore, this research covers comparative
analysis of aforementioned systems. Due to this, this research extends beyond the framwork of the
Council of Europe.

In this context the author finds it essential to discuss the upcoming regional and United
Nations human rights system reform. In Lithuanian doctrine the question of United Nations human
rights system reform lacks the attention of the scholars. Therefore the dissertation analyses the primary
initiative of the UDHR drafters to establish the judicial supervision of the Declaration provisions. This
initiative was not implemented due to lack of consensus, though some latter proposals to establish
International Court of Human Rights were discussed. Cold War prevented from discussions on
improvement of human rights system and especially from establishing the International Human Rights
Court. Some scholars even called this idea as utopian. Even though many scholars criticising the
current United Nations human rights system were coming up with the proposal to establish judicial
institution which would be granted the right to adopt decisions binding to all state parties to the human
rights conventions. In 2008, celebrating the 60" Anniversary of the Declaration of Human Rights,

Switzerland came up with the proposal to form the Panel of Eminent Persons and to prepare the



Agenda for Human Rights. The latter Agenda included the proposal to establish the International
Court of Human Rights. This initiative was the expansion of the United Nations High Commissioner
of Human Rights proposal to create the unified standing treaty body. Therefore, it must be noted that
the scholars analysing the strength and weaknesses of the United Nations human rights system do not
share similar point of view on the functions of the Court. Some scholars argue that new court should
play the role of court of appeal or constitutional court. Moreover, some scholars such as Manfred
Nowak thinks that the access of individual petitioners should be limited, as the court should be seemed
as dealing with the cases having major importance to the development of the human rights law.
Referring to the discussions among scholars the author refers to the Swiss initiative on the
need of establishment of the World Court on Human Rights and the fact confirming that human rights
violation requires remedies. With legal accountability comes protection and prevention, therefore there
is a need concrete proposals to elaborate how such a World Court might ensure greater accountability
for all in the 21st Century.* The author considers the possibility of the Swiss initative to evoke the

discussions on this matter within the UN framwork.

Goals and objects of the research

The primary goal of the thesis is through the comparative perspective to research the problems
faced by victims of international human rights violations and their representatives in international
human rights litigation and to suggest a solution concerning the improvement of the current human

rights system.
In order to achieve the goal of the thesis, the following objectives have been set:

1. To identify the scope of application and implementation of the right to individual petition
using the experience of the international judicial and quasi judicial human rights bodies.

2. To acsess and identify the problems faced by the applicants and their representatives in
international human rights litigation:

a) To research the obstacles arising in the admissibility stage using the caseful analysis of the
admissibility criteria;

b) To research the particularities of international human rights litigation and to identify the
effect of the international human rights litigation not only on individual applicant but also
on the entire human rights system as well as to evaluate the efficiency of regional and
universal human rights bodies.

¢) To identify more efficient human rights forum using comparative analysis of universal and

regional human rights systems.

* Agenda for Human Rights <http://www.udhr60.ch/research.html>



3. To identify the guidelines of the universal and regional human rights systems and research
their strengths and weaknesses. Since the question of United Nations human rights system
reform did not captured much attention of Lithuanian scholars, the author pays particular

attention to this question.

Methodology of the research

With a view to research and revealing the research topic, various theoretical and empirical
research models have been used, including the logical and systematic analysis models, analysis of
cases and documents, and the comparative model. The linguistic, interview, historical, teleological,

and descriptive and statistics model have been employed as auxiliary.

Practical significance of the research

Referring to the interviews of practitioners, it must be noted that many potential applicants lack of
information concerning the possibility to exercise the right to individual petition. Similar problems
may face national lawyers who are experts in national law and domestic litigation procedures, since
lawyers do not have experience in international human rights litigation. Lithuanian practice indicates
that courts of the first instance seldom employ ECHR and almost never ICCPR. Most references to
international human rights documents are done by an individual applicant. The same may be said
about the initiative to complain to international human rights bodies. Nonetheless most applicants lack
of information on rules and procedure of international human rights litigation.

Moreover, the dissertation explicitly examines the proposal of the United Nations High
Commissioner for Human Rights to reform the United Nations treaty bodies as well as proposals of
notorious scholars such as M. Nowak and M. Scheinin to establish World Court of Human Rights. The
author provides the alternative proposal to establish the International Human Rights Court. Therefore,
this research may be useful to public institutions, namely Lithuanian Ministry of Foreign Affairs.
Lithuanian Ministry of Foreign Affairsis the central institution of the Republic of Lithuania
implementing Lithuania’s foreign policy and co-coordinating activities of other public institutions in
the foreign policy field. Therefore, the official position of the Republic of Lithuania on the
establishment of International Court of Human Rights could be based on the author’s proposal.

Consequently, the results of this research could be used:

1. The research results could be regarded as a starting position of Republic of Lithuania

concerning the United Nations human rights system reform.



2. The research could be regarded as guidelines for the applicants and their lawyers who seek for
the readdress in international human rights bodies.

3. Eventually, the results of scientific research could be used in the lectures on public
international law and human rights law for students, for those interested in theoretical and
practical aspects of the right to individual petition, for the professional development of
lawyers and advocates, publications of educative nature, as well as for any individual
interested in human rights, whereas the right to individual petition and international human
rights litigation is one of the fundamental human rights in order to ensure the daily exercise of

any other rights and freedoms.

Sources of the research

The goal set in the dissertation was pursued and the investigation of the subject — matter of this

research relied on the following groups of sources:

1. Case — law of the Human Rights Committee, Committee against Torture, Committee against
Racial Discrimination, International Court of Justice, Permanent Court of International
Justice, European Court of Human Rights and European Commission on Human Rights,
American Court of Human Rights and American Commission on Human Rights, African
Commission on Human Rights.

2. Rules of procedure of Human Rights Committee, Committee against Torture, Committee
against Racial Discrimination, European Court of Human Rights and European Commission
on Human Rights, American Court of Human Rights and American Commission on Human
Rights, African Commission on Human Rights.

Works of foreign and Lithuanian scholars on international public law and human rights law.

Legal acts of the League of Nations and the United Nations.

Legal acts of the Council of Europe.

Documents of the Organization of American States.

N kW

Documents of the African Union (former Organization of African Unity).

The primary source of research was the judgments, decisions and views of judicial and quasi judicial
human rights bodies, the rules of procedure on the issues under research, as predetermined by the very
title of the thesis and the research object as well as the works of scholars of international public law

and human rights law.

Thesis of the dissertation



1. The level of human rights protection established within the framework of United Nations is
minimal. All political and quasi judicial institutions established within the United Nations framework
are necessary for the supervision of provisions of the UDHR and other human rights treaties. It is
desirable that at the time of accession to international human rights treaties, the states would avoid the
possibility to limit the right to complain about the violations according to United Nations human rights
conventions. Since some individuals do not belong to any regional human rights systems they should
have at least one opportunity to address to international human rights bodies. Therefore the states
should not to limit this possibility.

2. The admissibility criteria established within European human rights system as well as the
interpretation of admissibility criteria limits the exercise of the right of individual petition. Non-
flexible requirement to use all available local remedies complicates the possibility to implement the
right to individual petition. The applicants who intend to apply to international human rights bodies
and faced the obstacles made by the responsible states to obtain required proves cannot expect that
their petition will be admitted after the required period of 6 moths. Therefore, state cooperation with
the applicant before the admissibility stage is one of the most crucial aspects of the implementation of
the right to individual petition.

3. Regional and universal human rights systems cannot be regarded as replacement of each other
but rather as a supplement. Since regional human rights systems may develop an independent
approach to human rights standards, the United Nations human rights system should be regarded
rather as coordinator of regional human rights standards.

4. The applicants use the United Nations human rights system which provides actual
opportunities to complain about human rights violations insufficiently. Most applicants choose to limit
their possibility to defend the human rights to regional human rights bodies while universal human
rights system is underused. Since regional human rights bodies suffer from heavy caseload of regional
human rights bodies, the applicants should use the United Nations treaty bodies more often.

5. United Nations human rights institutions should be reformed by establishing a new, preferably
judicial, human rights body. The judicial character of the body would strengthen the supervision of
obligations undertook by the states and contribute to the development of universal human rights
standards. Therefore, the transformation of human rights treaty bodies to the judicial could be
possible. As an alternative, the establishment of the independent human rights court could be foreseen.
6. The establishment of International Court of Human Rights would contribute to development of
universal human rights standards. Therefore the interpretation given by Court would lead to more
authoritative protection of human rights and lead to creation of global jurisprudence in the field of

human rights.

Structure of the thesis



The dissertation consists of the Introduction, five Chapters, Conclusions and

Recommendations, Annexes and List of References.

Chapter 1 of the dissertation deals with the topical aspects of the application of the right to
individual petition through historical development. The Chapter covers the development of the right to
individual petition through the elements of diplomatic protection and minorities and mandate systems
till present day. The Chapter reveals the jurisprudence of the early commissions, arbitrages and
Permanent Court of International Justice as well as practice of other institutions established within the
framework of the League of Nations and discover the development of individual petitions

admissibility criteria used by contemporary human rights bodies.

Chapter 2 studies the contemporary sources establishing the right to individual petition and
performance of the institutions granted the competence to deal with individual petitions. Chapter
covers both political and judicial (quasi judicial) institutions. In addition, the Chapter analyses the
possibility of duplication of functions and competence of the international bodies dealing with human
rights. Particular attention was drawn to correlation between the courts functioning in the same region
(i.e. European Court of Justice and European Court of Human Rights) and the role of International

Court of Justice.

Chapter 3 concentrates on the comparative analysis of the admissibility requirements used by
regional and universal human rights bodies as well as the impact of the admissibility stage to the
execution of the right to individual petition. Bearing in mind that admissibility criteria play very
important role in international human rights litigation, this part carefully studies the content of the

admissibility requirements from the point of view of comparative analysis.

Chapter 4 is dedicated to comparative analysis of the United Nations and European human
rights system with the goal to establish more efficient human rights forum. This Chapter covers seven
efficiency criteria established in doctrine, studies pros and cons of regional and universal human rights
systems and tries to identify more favorable human rights forum from the point of view of the
applicant. This Chapter is mostly based on doctrine and interview with human rights practitioners
concerning the problems arising to individual applicants in European and universal human rights
bodies. Firstly, the study concentrates on the problems arising to the individual applicant before the
official submission of the individual petition to international human rights bodies. Then, the author
studies the problems arising in international human rights litigation and discloses the effect of the

deficiencies of human rights litigation and entire (regional or universal) human rights system.



Chapter 5 is dedicated to the reform of the regional and universal human rights systems. This
Chapter covers European regional reform on the basis of Protocol no. 14, also overviews the new
trends in the African and Inter-American human rights systems. Since the United Nations human
rights system is subjected to sharp criticism by national and international scholars, the author analyzes
the call for human rights system reform and discloses the problems related to the exercise of the right
to individual petition. Finally, the author puts further the proposals to the United Nations human rights

system reform.

Conclusions

1. Contemporary international law foresees several possibilities to defend rights of the individual in
international level. These possibilities could be executed by addressing to international political
and judicial (quasi judicial) institutions. Consideration of individual petitions in political human
right institutions would be dedicated to the prevention of gross human rights violations. This,
however, means that the individual applicant should be regarded as a mere source of information
than a party in international human rights litigation process. Nonetheless the address to political
human rights institutions is favorable for those applicants or groups of applicants who do not have
any regional human rights system or suffer from systematic, gross and massive human rights
violations. The research reveals that applicants from Asia and Pacific regions address more often to

political human rights institutions than applicants from the rest of regions.

2. Existing alternative to address to judicial (quasi judicial) human rights bodies is more favorable to
complain about single cases. Moreover, contrary to political institutions where the individual is
regarded rather as a source of information than a human rights litigation party, the judicial (quasi
judicial) human rights institutions consider the case of the applicant according to the rules of
procedure. The possibility to consider the case in judicial or quasi judicial human rights body
within the framework of universal or regional human rights systems should be regarded rather
complementary than rivalry. The third part of the research uncovers the fact that universal human
rights bodies are used more often by the applicants from European human rights system than Inter-

American or African human rights system.

3. The decision of the individual applicant to address to international human rights bodies is
determined by the admissibility criteria applicable by the human rights body. The research reveals
the fact that universal and regional human rights bodies apply mutatis mutandis similar

admissibility criteria; however the interpretation of those is rather different. The most divergent



criteria could be mentioned as the admissibility term to international human rights bodies and the
prohibition to consider the same matter under another procedure of international investigation or
settlement. However, different application of admissibility criteria gives rise to divergent decisions

on admissibility in ECtHR and HRC.

The applicants having possibility to address to regional and universal human rights bodies take this
opportunity. However the application to universal human rights treaty bodies is rather passive.
Nonetheless the universal human rights system in comparison with European human rights system
has several advantages. First, the admissibility criteria are interpreted in more flexible way. Then,
the United Nations treaty bodies are more open to the individuals seeking for moral redress. Lastly,

the universal human rights litigation can be considered as low cost litigation.

. The initiative to address to universal human rights bodies should be supported by the following
arguments. The implementation of the right to individual petition in regional human rights systems
may be even more limited in the future due to “significant damage” admissibility criteria imposed
by European human rights system. Due to application of this requirement it is expected to decrease
the number of admissible petitions, on the other hand this admissibility requirement seems to limit
the exercise of this right. Moreover, the increasing case — load of the ECtHR as well as the terms of

litigation may seem discouraging.

United Nations human rights system is not optimal for the complaints for material compensation.
From this point of view, the regional human rights bodies would be seen as more favorable.
Moreover, United Nations human rights treaty bodies are severely criticized for many elements of
the international human rights litigation such as state non compliance with interim measures or
views delivered by committees, lack of availability of legal aid, written procedure, confidentiality
and other disadvantages. Weaknesses of United Nations human rights system as well as growing
number of applications to ECtHR call for reform universal and regional human rights systems.
Conclusion No. 5 and 6 indicate the weaknesses of United Nations; therefore the need for reform is
dire. The reform could resemble to reform of ECtHR as it was implemented by Protocol No. 11 and
introduce judicial elements to quasi judicial human rights system. Transformation of quasi judicial
human rights bodies to judicial institution is a necessity; however it should be done after careful

consideration and in compatibility with states’ obligations according to human rights treaties.

The efficiency of United Nations human rights system could be enhanced by establishment of
independent International Court of Human Rights. As an alternative the expansion of the ICJ

competence creating separate chamber to consider individual petitions should be considered.



Establishment of a new judicial institution would enable to solve the deficiencies of quasi judicial
bodies. In addition, this reform would provide the opportunity to integrate the advantages of the
European human rights system. Since this project requires careful consideration in order to draft a
proposal, some states have already supported Swiss idea to research the possibility on

establishment of the World Court of Human Rights.

Analysis of the efficiency as the proportion of the efforts used and results achieved draws to the
conclusion that efficiency of each human rights body is relative and depends on the circumstances of

each case.
Proposals

1. Taking into consideration the fact that some of the ECHR provisions are interpreted in more
restricted manner and some rights (i.e. minority protection) are excluded from the scope of
Convention as well as the fact that Republic of Lithuania has not yet made declaration recognizing
the right to individual petition according to CARD and CAT, the author suggests to recognize the
competence of related human rights treaty bodies. In addition, it should be considered the
opportunity to make declaration concerning the recognition of the right to individual petition
considering the provisions of ICESCR. The recognition of the competence to consider individual
petitions in international human rights bodies would provide more opportunities to individual

applicants to complain about violations of human rights made by Republic of Lithuania.

2. Individuals cannot duly exercise the right to individual petition due to lack of information
concerning the preparation of the complaint and lack of legal aid. Therefore the possibility to
obtain legal aid in national level is vitally important and should be guaranteed by national
legislation. Therefore, the Law on State-Guaranteed Legal Aid of the Republic of Lithuania should
be amended by expanding the scope of application not only to international judicial, but also to

quasi judicial bodies, such as HRC.

3. The Council of Europe should consider the possibility to prolong the term of application to ECtHR
from a period of 6 months to 1 year. This extension of application term would allow the applicant

to fulfill the requirements of admissibility to exhaust all available domestic remedies much easier.

4. The opportunity to change the rules of procedure of the United Nations treaty bodies should be
considered. The United Nations treaty bodies should modify the provisions restricting the

consideration of complaints to all written information available. Therefore the treaty bodies should



consider the possibility to include oral hearing in the cases important to human rights

jurisprudence.

The author recommends to the Lithuanian Ministry of Foreign Affairs to join the group of states
supporting Swiss proposal to establish the World Court of Human Rights or to support the proposal
of United Nations High Commissioner for Human Rights to establish unified treaty body.

Since the procedure to amend all human rights treaties is complicated and long lasting, the author
supports the proposal to establish International Court of Human Rights. This Court could function
along with the United Nations treaty bodies and could have the same interrelations as the
International Criminal Court and ad hoc tribunals. New judicial body could be granted the

competence to render decisions in individual cases, inter-state complaints and advisory opinions.

The author proposes to Lithuanian Ministry of Foreign Affairs to introduce the proposal changing
the mandate of the Human Rights Council and to grant follow up supervision of the decisions
rendered by International Court of Human Rights. This mandate could possibly resemble to
functions executed by the Committee of Ministers acting within the framework of Council of
Europe. The provisions amending the mandate of the Human Rights Council could be reflected as

following:

Taking into consideration the provisions of General Assembly resolution No. 60/251granting
the mandate to United Nations Human Rights Council and [insert the document establishing
the establishment of International Court of Human Rights] the resolution No. 60/251 is

amended as following:

a) The final judgment of the Court shall be transmitted to the Human Rights Council, which

shall supervise its execution.

b) If International Court of Human Rights decides to apply interim measures the notice of

these measures will be given to Human Rights Council.
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INDIVIDUALIOS PETICILJOS TEISE IR JOS [GYVENDINIMAS TARPTAUTINEJE TEISEJE

Santrauka



., Istorija mus moko, kad skirtingos perspektyvos, tradicijos ir
geopolitiniai veiksniai nesustabdé Zmogaus teisiy raidos progreso.
Mes turime testi ir progresyviai jgyvendinti iskilmingai prisiimtus ir
Visuotinéje zZmogaus teisiy deklaracijoje jtvirtintus isipareigojimus
Zmogaus teisiy srityje. Ir neturime buti maziau budris. Priesingai,
mes turime dirbti sunkiau, kad bity uztikrintas pilnas atitikimas
zmogaus teisiy standartams. Tam, kad tai pasiektume, mes turime
sustiprinti zmogaus teisiy institucijy veiklq [...]. Mums nereikia is
naujo iSradinéti dviracio. Vietoje to, mes turétume rasti biidus, kad jis
riedéty efektyviau ir atsakingiau nei iki Siol. **

(Navanethem Pillay, Jungtiniy Tauty Vyriausioji
zmogaus teisiy komisaré)

Temos aktualumas

Individualios peticijos teis¢ ir galimybeé pareiSkéjams teikti peticijas tarptautinéms teisminéms
ir kvaziteisminéms Zmogaus teisiy gynimo institucijoms yra viena i§ pagrindiniy $iuolaikiniy Zmogaus
teisiy, itvirtinty tarptautinése zmogaus teisiy gynimo sutartyse ir jas lydinciuose dokumentuose.
Pirmojo ir Antrojo pasaulinio karo aukos bei masinés represijos, lydéjusios pasiruosima karui,
paskatino tarptauting bendruomeng kreipti didesnj démesj | vykdomus Zmogaus teisiy pazeidimus ne
tik karo, bet ir taikos metu. 1948 metais priimta Visuotiné zmogaus teisiy deklaracija (toliau — VZTD),
nustaciusi pagrindiniy Zmogaus teisiy kataloga, neformaliai jpareigojo valstybes perzitiréti savo
nacionaliniy {statymy taikymo praktika, o Jungtiniy Tauty Chartija, o véliau - ir regioniniy
organizacijy rémuose priimtos tarptautinés sutartys iSkélé zmogaus teisiy apsaugos klausimg i

tarptautini lygmeni.

Universaliosios ir regioninés organizacijos, siekdamos jgyvendinti VZTD nuostatas, priémé
sutartis, nustatancias bendraji zmogaus teisiy kataloga: Tarptautinj pilietiniy ir politiniy teisiy pakta
(toliau — TPPTP), Europos Zmogaus teisiy ir pagrindiniy laisviu konvencija (toliau — EZTK),
Amerikos Zmogaus teisiy konvencija (toliau — AZTK) ir Afrikos Zmogaus ir tauty chartija (toliau —
AZTCH) bei specializuotas Zmogaus teisiy sutartis, skirtas konkretioms teiséms uztikrinti, kaip
pavyzdziui, Konvencija dél visy formuy diskriminacijos panaikinimo moterims (toliau — KPDM),
Konvencija prie$ kankinima ir kitoki ziaury, nezmoniska elgesj ar baudima (toliau — KPK), Vaiko
teisiy konvencija, Tarptauting konvencija dél visy migranty darbuotojy ir ju Seimy apsaugos, Europos

konvencija prie§ kankinima ir kitokj ziaury, nezmoniSka ar Zeminantj elgesj ir baudima. VZTD



pagrindu priimtos Zmogaus teisiy sutartys numaté galimybg asmenims, esantiems valstybés pazeidéjos
teritorijoje ar jurisdikcijoje, galimybg kreiptis i tarptautines Zmogaus teisiy gynimo institucijas ir
naudotis zmogaus teisiy gynimo procediromis. Skirtingoms skundy kategorijoms sukurtos
procediros’ veikia arba universaliy (Jungtiniy Tauty Organizacijos (toliau — JTO), Jungtiniy Tauty
$vietimo, mokslo ir kultiiros organizacijos (toliau — UNESCO®), Tarptautinés darbo organizacijos
(toliau — TDO) ir kt.), arba regioniniy tarptautiniy organizacijy (Europos Tarybos (toliau — ET),
Europos Sajungos (toliau — ES), Afrikos Sajungos (toliau — AS), Amerikos Valstybiy Organizacijos
(toliau — AVO)) ribose ir kinta nuo teisminiy (kvaziteisminiy) iki politiniy institucijy, tokiuy kaip
Zmogaus teisiy taryba. Tokios procediiros praktikoje atlicka bent tris funkcijas: pirmiausia, jos
suteikia asmeniui, kurio teisés buvo pazeistos, veiksminga zalos atitaisymo priemong, antra, ju déka
yra keiCiami valstybés pazeidéjos istatymai ir praktika, kuria véliau gali pasinaudoti analogiSkoje
situacijoje esantys asmenys ir treia, atskiry zmogaus teisiy sutar¢iy jurisprudencijos plétotés déka
valstybéms naréms yra numatomos zmogaus teisiy sutartyse jtvirtinty garantijy ir priemoniy,
reikalingy apsaugoti tas teises, gairés.’

Andrew Byrnes teigia, kad valstybés, nusprendusios tarptautinéms zmogaus teisiy gynimo
institucijoms suteikti kompetencija svarstyti individualius praneS§imus pagal jvairias Jungtiniy Tauty
zmogaus teisiy sutartis, pirmiausia sieké suteikti individui galimybe kreiptis dél valstybiy padaryto
Zmogaus teisiy pazeidimo iStaisymo, kai asmeniui nacionaliniu lygiu nebuvo sudaryta galimybé
atitaisyti zmogaus teisiy pazeidimu padarytos Zzalos. Valstybés steigéjos mané, kad formalus
institucijos iSvados, pripazistancios zmogaus teisiy pazeidima, paskelbimas atlikty padarytos zalos
kompensavimo vaidmeni ir uztikrinty analogisky pazeidimy prevencija ateityje.®

Svarbu paminéti, kad iSskyrus kai kurias iSimtis, Zmogaus teisiy gynimo institucijy
kompetencijos pripazinimas yra pasirinkamasis, o Zmogaus teisiy sutartyse jtvirtinta individualios
peticijos teis¢ yra fakultatyviné. Tai reiSkia, kad valstybés prisiimdamos jsipareigojimus gerbti
zmogaus teises, papildomai gali pripazinti tarptautiniy Zmogaus teisiy gynimo institucijy kompetencija
nagrinéti individualius skundus. Nors tai labiau biidinga JTO ribose sudarytoms sutartims, kuriy
turinio {vairove pirmiausia nulémé politinés prieZastys’, tadiau tai taip pat islicka Amerikos ir Afrikos
zmogaus teisiy sistemy ypatumu. Visgi, jtvirtinant individualios peticijos teis¢ zmogaus teisiy

dokumentuose ir steigiant sutarciy prieziliros institucijas, didziausi nuopelnai priskirtini regioninéms

'Lawson, E. Encyclopedia of Human Rights. Taylor & Francis, 2 edition, 1996, p.235 -239.

% Nors $iame moksliniame darbe individualiy peticiju nagrinéjimo procediira UNESCO rémuose daugiau nebus
minima, taciau $ios organizacijos rémuose taip pat yra jsteigta individualiy skundy procediira, pagal kurig yra
teikiami ir nagrinéjami | UNESCO veiklos sritj patenkantys klausimai ir teisiy, susijusiy su §vietimu, mokslu ir
kultiira, pazeidimai.
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Zmogaus teisiy sistemoms. Juy pavyzdZiu po deSimties mety paseké ir universalioji Zmogaus teisiy
sistema Zmogaus teisiy sutar¢iy pagrindu jsteigdama komitetus, uZtikrinan¢ius tam tikry Zmogaus
teisiy sutarCiy nuostaty prieziiira. Zmogaus teisiy konvencijose itvirtinty nuostaty, susijusiy su
materialiniu ir procesiniu peticijos teisés turiniu skirtingas aiSkinimas formuoja besiskiriancia
regioninése ir universaliosiose Zmogaus teisiy sistemose peticijos teisés jgyvendinimo praktika. Todél
disertacijos aktualuma pagrindZia lyginamoji regioniniy ir universaliosios sistemy analizé, kurios déka
galima visapusiSkai jvertinti zmogaus teisiy gynimo proceso peticiju priémimo stadijoje taikomus
priimtinumo reikalavimus, proceso eiga, trukmg, pajéguma uztikrinti sprendimy vykdyma. Visi minéti
faktoriai gali lemti pareiSkéjo ar jo atstovo pasirinkimg teikti peticija konkreciai tarptautinio Zmogaus
teisiy gynimo institucijai.

Kaip rodo Saliy, prisijungianciy prie zmogaus teises ginaniy sutariy ir pripazistanciy
individualios peticijos teis¢ skaifiaus augimas ir kartu augantis pareiSkéjuy, besikreipianciy i
tarptautines organizacijas skaiCius, §i disertacijos tema islieka aktuali teoriniu ir praktiniu aspektu.
Toki aktualuma pagrindzia ir Lietuvos, tapusios daugelio tarptautiniy organizacijy nare, prisiimti
isipareigojimai pagal zmogaus teisiy sutartis, tarp ju ir individualios peticijos teisés pripazinimas bei
individualios peticijos teikimo galimybé. Europos Zmogaus Teisiy Teismo (toliau — EZTT) statistiniai
duomenys rodo, kad 2008 m. sausio 1 d. pirminio nagrinéjimo lauké 420 pareiskéju i§ Lietuvos, o
2009 m. sausio 21 d. duomenimis turéjo biiti nagrinéjamos 39 bylos prie§ Lietuva'’. Zmogaus teisiy
komitete (toliau — ZTK) nuo Lietuvos isipareigojimy prisiémimo pradzios pagal TPPTP pirmaji
papildoma protokola buvo teikti tik 4 pranesimai.'' Sie statistiniai duomenys rodo, kad Lietuvoje
potencialts pareiskéjai ir juy atstovai pirmenybg teikia Europos zmogaus teisiy apsaugos sistemai, iki
galo nejvertindami ar nezinodami apie universaliosios Zmogaus teisiy sistemos teikiamas gynimo
galimybes. Svarbu atkreipti démesj, kad potencialiis pareiSkéjai negali iki galo pasinaudoti Jungtiniy
Tauty ribose veikianéiy komitety (ZTK, Komiteto prie§ rasine diskriminacija, Komiteto pries
kankinima ir kt.) ribose suformuoty Zmogaus teisiy gynimo mechanizmais tiek dél ziniy apie juos
trakumo, tiek del to, kad Lietuvos Respublika néra isipareigojusi pagal straipsnius, suteikiancius
pareiskéjams teis¢ teikti peticijas tarptautinéms zmogaus teisiy gynimo institucijoms. Lietuva néra
isipareigojusi pagal specialias Jungtiniy Tauty zZmogaus teisiy sutartis, tokias kaip KPK ir KPRD,
kuriy pagrindu biity galima teikti individualius praneSimus specializuotoms JTO konvencinéms
institucijoms kiek galima sumazinant EZTT teikiamy pareiskimy skaiciy.

Analizé Sia tema yra aktuali Lietuvai, kadangi joje veikian¢iy nevyriausybiniy Zzmogaus teisiy
organizacijy atstovy teigimu ir jose dirban¢iy teisininky pastebéjimu, EZTK taikymas Lietuvos teismy
praktikoje dar néra iprastas reiskinys. Siuo ir kitais Zmogaus teisiy dokumentais maZai remiasi ir

praktikuojantys advokatai, galintys biiti potencialiis nukentéjusiyjy atstovai tarptautinése zmogaus

® Teisingumo ministerijos tinklalapis [interaktyvus]. <http:/www.tm.It/?item=stras_bst>; Zitiréta [2009-02-26]
7 Jungtiniy Tauty tinklalapis [interaktyvus]. <http://www?2.ohchr.org/english/bodies/hre/procedure.htm >; Zifiréta
[2009-02-26]




teisiy gynimo institucijose. Nors kai kurios tarptautinés Zmogaus teisiy gynimo institucijos ir suteikia
teising pagalba vélesnése proceso stadijose, taCiau pareiSkéjai daznai susiduria su informacijos
trikumu ne tik dél peticijos turinio pateikimo, bet taip pat ir dél paties zmogaus teisiy proceso.
Lietuvos, kaip ir kity uzsienio teisininky, teikian¢iy bylas tarptautinéms Zzmogaus teisiy institucijoms
praktika rodo, kad praktikuojantys teisininkai susiduria su ziniy apie tarptautinj Zmogaus teisiy
procesa trikumu.Zmogaus teisiy stebéjimo instituto direktoriaus H. Mickevigiaus isitikinimu, pagal
EZTT tarptautinis Zmogaus teisiy gynimo procesas yra kasdieninis praktikuojandio teisininko
patyrimas'?. Ta&iau praktika rodo, kad teisininkai susiduria su jiems neZinomais tarptautinio mogaus

teisiy gynimo proceso ypatumais.

Disertacijos tema ir turinys yra aktualus dviem aspektais. Pirmiausia ji aktuali moksline
prasme, kadangi pasitelkiant uzsienio autoriy veikalus ir gausia doktring, joje iSsamiai analizuojamas
individualios peticijos teisés jgyvendinimo turinys, Zmogaus teisiy sistemy reformy metmenys ir
pasitilymai, kuriais galéty pasinaudoti Lietuvos Zmogaus teisiy politika formuojancios institucijos.
Kita vertus, tyrimas yra aktualus nacionaliniu praktiniu lygiu, t.y. jis skirtas ir individualiems
pareiSkéjams ir ju atstovams, nes jame yra analizuojami praktiniai zmogaus teisiy gynimo proceso

aspektai.

Auganti peticijos teisés reikSmé, siekiant uztikrinti tarptautiniy Zmogaus teisiu standarty
laikymasi, skatina egzistuojandias Zmogaus teisiy sistemas gerinti individualiy peticiju teisés
prieinamumo sistemq. Todél Siame moksliniame tyrime nagrinéjamos regioniniy ir universaliy
zmogaus teisiy sistemy biisimy reformy gairés, kurios néra vienareikSmiskai vertinamos mokslininky
ir praktiky. Kaip keleta pavyzdziy biity galima jvardyti diskusijas dél jau priimto ir atviro pasiraSyti
TESKTP papildomo protokolo, suteikianéio pareiskéjams individualiy peticiju galimybg, EZTK 14
protokolo priémimo jtaka pareiskéjams bei Jungtiniy Tauty Vyriausiojo zmogaus teisiy komisaro
pateikta pasiiilymo projekta kardinaliai reformuoti JTO konvenciniy institucijy sistema.

Galiausiai darbe keliama vieningos zmogaus teisiy (teisminés) institucijos kiirimo idéja, kuri
gyvuoja nuo 1948 m. VZTD projekto rengimo, tatiau kurios dél tuometiniy politiniy nuotaiky vis tik
buvo atsisakyta. Disertantés ir kity mokslininky (Julie Cassidy, Stefan Trechsel, Manfred Nowak,
Philip Alston ir kt.) nuomone, $is klausimas islieka aktualus, kadangi regioninés sistemos suformuotos
regioniniy dokumenty pagrindu ir neturédamos saveikos nei tarpusavyje, nei su universaliomis
teisminémis (kvaziteisminémis) institucijomis (iSskyrus daromas nuorodas | vieny ar kity sistemy
jurisprudencija) formuoja skirtingg teisming tiek individualiy peticijuy teikimo, tieck Zmogaus teisiy
aiSkinimo praktika. Disertacijoje nagringjama JTO Zmogaus teisiy sistemos reforma néra placiai

nagrinéta Lietuvos mokslininky darbuose ir galéty buti aktuali tieck Zmogaus teisés doktrinos raidai ir

? Sios mintys buvo i¥sakytos pokalbio su disertante metu .



gali pasitarnauti kaip gairés formuojant Lietuvos pozicija dél vieningos Zmogaus teisiy institucijos
arba Tarptautinio Zmogaus teisiy teismo steigimo.

Apibendrinant pazymeétina, kad Siuo tyrimu siekiama ne tik atskleisti individualios peticijos
teisés turini, bet ir jos procesini igyvendinima tarptautinése zmogaus teisiy gynimo institucijose
tikintis, kad Sis tyrimas bus naudingas tiek studentams, studijuojantiems Zmogaus teisiy teisg ir

tarptauting teisg, tiek pareiskéjams, tiek ir jy atstovams.

Tyrimo apZvalga

Atsizvelgiant | ganétinai plafia tema ir joje nagrin¢jamus individualios peticijos teisés
praktinio igyvendinimo tarptautiniame Zmogaus teisiy teisés procese aspektus, reikia pastebéti, kad
nagrinéjamos temos aspektais domisi nemazai mokslininky. Taip pat svarbu atkreipti démesi, kad
dauguma mokslininky nagrinéja $ia tema regioniniu aspektu, pasirinkdami Sios temos aspekty analiz¢
vienos regioninés sistemos kontekste arba pasitelkdami keliy Zmogaus teisiy sistemy analize ir
peticijos teisés igyvendinimo ypatumus. Biitent tokio pobiidzio analizei ypatingg démesj skyré P. van
der Mei, F. Vijoen, P. van Dijk, F. van Hoof, J. M. Pasqualucci, D. Juma, J.I.Charney, K. Reid,
S.Joseph, K. Mitchell, L. Gyorki, C. Beninger—Budel, C. Phoung, C. Ovey, R. White, J. M. Vivanco,
L. Bhansali, D. Rodriguez—Pinyon, C. Martin, R. Murray ir kiti. Kita grupé uZsienio autoriy
koncentruojasi ties JTO veiklos Zmogaus teisiy srityje analize: W.Vandenhole, M. Nowak, D.
McGoldrick, Y. Shany, L. Lijnyaad, P.R.Ghandi, C.Mahon, L.Heffernan, M.Scheinin, P. Alston, M.
Nowak, J. Steiner, A. Bayefsky, R. Higgins ir kt., kurie savo moksliniuose darbuose analizuoja tiek
individualios peticijos teisés igyvendinimo ypatumus Jungtiniy Tauty konvencinése institucijose, tick
ir skiria dideli démesi JTO Zmogaus teisiy sistemos reformai. Trecioji uzsienio autoriy grupé labai
aktyviai dalyvauja polemikoje dél Zmogaus teisiu teismo steigimo poreikio ir teikia jvairius
pasitilymus dél galimo Zmogaus teisiy teismo modelio. Vieni i§ aktyviausiy mokslininky Sioje srityje
bty J. Cassidy, S. Trechsel, M. Nowak, P. Alston, J. Crawford, D. Kretzmer, A. Byrnes, T. Van
Boven, M. O'Flaherty, C. O'Brien, A. Huston ir kiti.

Lietuvos mokslininky indélis nagrinéjant Sia tema néra gausus. Tiesa, reikia atkreipti démesi,
kad Lietuvos mokslininkai skiria daug démesio analizuodami ET ir ES Zmogaus teisiy sistema, todél i§
Lietuvos mokslininky rasanciy Sia tema iSsiskiria prof. dr. S. Katuoka, prof. dr. A. Pumputis, doc. dr.
D. Jogiené, nagrinéjantys Lietuvos ir EZTT santykius individualiy peticijy teikimo kontekste, prof.
habil.dr. V. Vadapalas, nagrin¢jantis Zmogaus teises tarptautinés teisés ribose, o taip pat doc.dr. D.
Zalimas, kuris analizuoja JTO ir ET Zmogaus teisiy sistema tarptautiniy organizacijy kontekste, dr. A.
Paksas, nagrinéjgs tarptautines ir nacionalines Zmogaus teisiy apsaugos priemones ir institucijas kiti
autoriai. Taciau butina paminéti, kad Lietuvos mokslininkai savo démesj telkia iSimtinai ties ET

zmogaus teisiy sistemos analize, menkai analizuodami arba i§ viso neanalizuodami individualiy



Zmogaus teisiy gynimo proceso ypatumy Jungtiniy Tauty ir kity tarptautiniy (regioniniy) organizacijy

kontekste.

Mokslinis naujumas

Kaip jau minéta, Lietuvos mokslininky indélj tiriant individualios peticijos teisés
igyvendinima yra gana kuklus. Be to, nors uZsienio mokslininky analizuojan¢iy regionines ir
universalias sistemas bei rasanciy $ia tema yra nemazai, taciau tokios analizés, kuri apimty daugiau nei
dvi Zzmogaus teisiy sistemas anks¢iau nebuvo parengta ir uzsienio kalbomis. Tad disertantés pasirinkta
lyginamoji trijy regioniniy ir universaliosios sistemos, praktiniy Zmogaus teisiu gynimo proceso
problemy ir Zmogaus teisiy sistemos reformos gairiy analizé atskleidzia naujoviska poziiiri i Sia tema.
Dél to galima teigti, kad disertantés pasirinkta tema Individualios peticijos teisé ir jos jgyvendinimas
tarptautinéje teiséje yra pirmasis tokio pobiidZzio mokslinis tyrimas, kuris analizuoja ne tik
materialines Zzmogaus teisiy teisés normas, bet taip pat ir tarptautini Zmogaus teisiy gynimo procesa
bei jo trukumus. Taip pat atsizvelgiant | tai, kad 2008 m. gruodzio 10 d. buvo priimtas Tarptautinio
ekonominiy, socialiniy ir kultliriniy teisiy pakto papildomas protokolas, kuriuo pareiskéjams
itvirtinama individualios peticijos teis¢, moksliniame darbe yra analizuojamos §io protokolo nuostatos
ir ju reiksmé individualiam pareiSkéjui. Galiausiai disertantés tiriama JTO Zmogaus teisiy sistemos
reforma ir sitilomas Tarptautinio Zmogaus teisiy teismo steigimo modelis turéty biti vertinamas kaip
pirmieji zingsniai diskutuoti Sia tema tarp Lietuvos mokslininky ir politiky, atsakingy uz Lietuvos

uzsienio politikos formavima.

Tyrimo objektas

Disertacijos tyrimo objektas — peticijos teisés materialinis ir procesinis jgyvendinimas.
Materialinis peticijos teisés igyvendinimas apima {tvirtintos Zzmogaus teisiy sutartyse individualios
peticijos teisés bei peticijos priimtinumo reikalavimy turinio analizg. Procesinis elementas apima
tarptautinio Zmogaus teisiy bylin€jimosi proceso probleminiy aspekty, kurie atskleidziami analizuojant
universaliy ir regioniniy Zmogaus teisiy procesa, t. y. peticijos priémimo ir bylos nagrinéjimo i$ esmés
stadijas, analizg ir pareiS§kéjo bei jo atstovo tarptautiniame Zmogaus teisiy gynimo procese patiriamus
sunkumus. Moksliniame darbe tiriamos regioniniy ir ypa¢ universaliosios Zzmogaus teisiy sistemos

reformy kryptys.

Disertanté pabrézia, kad Siame darbe nebus nagrinéjama visy institucijuy, turin¢iy kompetencija
priimti ir nagrinéti peticijas veikla, kadangi nemaZzai egzistuojanciy teisminio (ar kvaziteisminio)

pobiidzio institucijuy uztikrina kolektyviniy skundy teikimo galimybg (pvz. TDO, procediros pagal



Europos socialing chartijq ir kitos). Todél Siy organizaciju itaka Zmogaus teisiy gynimui ir taikomos

procediiros moksliniame tyrime nebus placiau aptariamos.

Kadangi Sios temos visapusis atskleidimas reikalauja ne tik procediriniy skirtumy tarp Zmogaus
teisiy sistemy palyginimo, bet ir paciy sistemy veiklos in corpore palyginimo, disertanté, pasitelkdama
$iy sistemy ribose veikian¢iy zmogaus teisiy gynimo institucijy veiklos lyginamaja analizg, Sia tema
nagrinéja lyginamuoju aspektu, analizuodama keliy regioniniy Zmogaus teisiy gynimo instituciju
(EZTT, AZTT, Amerikos ?mogaus teisiy komisijos, Afrikos ?mogaus teisiy komisijos) praktika
peticijos teisés aiSkinime ir tarptautiniame Zmogaus teisiy gynimo procese, tokiu biidu iSpleiant

atsakovy rata uz Europos Tarybos valstybiy nariy riby.

Norédama pasiekti iSsikelta tiksla ir uzdavinius (Zr.toliau) bei visapusiskai iSanalizuoti tema,
disertanté placiausiai tiria procesing individualios peticijos teisés igyvendinimo dalj, nagrinédama
zmogaus teisiy procesg JTO konvencinése institucijose ir regioniniuose Zmogaus teisiy teismuose
(komisijose). Siekdama identifikuoti bendrasias zmogaus teisiy gynimo problemas, disertanté
apibendrina Lietuvos ir uZsienio respondenty pokalbio metu akcentuotas peticijos pareiskéjams
aktualias problemas. Kadangi Lietuvoje dirbanciy teisininky praktika teikiant tarptautines peticijas
Zmogaus teisiy gynimo institucijoms néra gausi, o kiekviena valstybé pasiZymi individualiomis
problemomis, kurios nebiitinai yra biuidingos kitai valstybei, disertanté samoningai neapsiriboja tik
Lietuvos patirtimi tarptautinése institucijose. Nagrinédama Sia tema ji taip pat analizuoja busimy
regioniniy ir universaliosios zmogaus teisiy sistemos reformy metmenis, kurie nesulaukia Lietuvos
mokslininky démesio, taciau, disertantés nuomone, yra labai svarblis norint universaliai uztikrinti
zmogaus teises ir toliau vystyti tarptautinio Zmogaus teisiy gynimo procesa. Tokia disertantés pozicija
sustiprina ir $iuo metu Sveicarijos Konfederacijos vyriausybés inicijuotas mokslinis projektas, kurio
pagrindu véliau bus suformuota Sveicarijos Konfederacijos vyriausybés derybiné pozicija teikiant io

klausimo projekta diplomatiniu lygmeniu.
Tikslas ir uzdaviniai

Sio mokslinio tiriamojo darbo tikslas — pasitelkiant lyginamaja mogaus teisiy sistemy analize
atskleisti nukentéjusiesiems dél zmogaus teisiy pazeidimo ir juos atstovaujantiems teisininkams
kylancias problemas tarptautinio Zmogaus teisiy gynimo procese ir atsizvelgiant | naujausias Zmogaus
teisiy sistemos reformy perspektyvas pateikti sitilymus, kaip bty galima pagerinti §iuo metu

funkcionuojancia sistema.

Darbo uzdaviniai:
1. Istirti ir nustatyti peticijos teisés jgyvendinimo apimtj, pasitelkiant tarptautiniy teismy ir

kvaziteisminiy instituciju patirtj;



2. Identifikuoti problemas, iSkylancias individualiems pareiskéjams ir ju atstovams keliuose
tarptautinio zmogaus teisiy gynimo proceso lygmenyse:

a) Pasitelkus peticiju priimtinumo kriterijy analiz¢ iSnagrinéti peticiju priémimo stadijoje
kylancias klittis;

b) Istirti peticijos nagrinéjimo i§ esmés proceso ypatumus, turincius poveiki ne tik individualiam
pareisSkéjui, bet ir visai zmogaus teisiy sistemai ir jos efektyvumui;

¢) Lyginant regioning ir universaliagja Zmogaus teisiy gynimo sistemas, identifikuoti efektyvesng
tarptauting Zmogaus teisiy gynimo institucija.

3. ISanalizuoti universaliosios ir regioniniy zmogaus teisiy sistemos reformy kryptis, jvertinti ju
trukumus ir privalumus teikiant ypatinga démesj Lietuvos mokslininky iki Siol nenagrinétam
Jungtiniy Tauty zmogaus teisiy sistemos reformos klausimui ir pateikiant galima naujosios

sistemos modelj.

Metodika

Darbo temai iSnagrinéti ir atskleisti buvo naudojami jvairtis teoriniai ir empyriniai mokslinio
tyrimo metodai, tokie kaip lyginamasis, pokalbio, loginis, bylu ir dokumenty analizés bei sisteminés
analizés. Kaip pagalbiniai tyrimo metodai buvo pasitelkti aprasomasis bei istorinis teleologinis

metodai.

Lyginamasis metodas buvo sistemiskai naudojamas kartu su kitais pagrindiniais metodais,
pirmiausia lyginant regioniniy ir universaliy zmogaus teisiy sistemy veiklos ypatybes, funkcionavimo
pagrindus ir Zzmogaus teisiy gynimo procesinius skirtumus, ivairias doktrinoje pateikiamas nuomones
bei vertinant teisminiy ir kvaziteisminiy Zmogaus teisiy gynimo institucijy praktika igyvendinant

individualios peticijos teisg ir atliktos analizés pagrindu darant atitinkamas i§vadas.

Loginis tyrimo metodas kartu su sisteminés analizés tyrimo metodu buvo naudojami atskleisti
individualios peticijos teisés turinj ir jos praktinj igyvendinima tarptautiniame zZmogaus teisiy gynimo
procese. Sie metodai padéjo nustatyti individualios peticijos teisés igyvendinima universaliojoje ir
regioninése zmogaus teisiy sistemose, atskleisti jos igyvendinimo problemas nacionaliniu ir
tarptautiniu lygiu. Minéti metodai buvo svarbis analizuojant bei apibendrinant doktrinoje ir praktikoje

pateiktas mokslininky, ir praktiky nuomones ir prieinant atitinkamy i§vady analizuojamais klausimais.

Statistinis metodas buvo naudojamas lyginant jvairius matematinius duomenis, susijusius su
tarptautinéms zZmogaus teisiy gynimo institucijoms teikiamomis peticijomis ir darant i§vadas dél

tarptautiniy Zmogaus teisiy gynimo institucijy prieinamumo ir ,,populiarumo* tarp pareiskéju.



Bylu bei dokumenty analizés metodai buvo naudojami siekiant atskleisti peticijos teisés
taikymo apimtj, teisminiy ir kvaziteisminiy zmogaus teisiy gynimo institucijy veiklos nagrinéjant
individualias peticijas ypatumus, naujausias universaliosios ir regioniniy zmogaus teisiy institucijy
reformy gaires. Byly analizés metodas buvo naudojamas aptariant tarptautinio Zmogaus teisiy gynimo
proceso stadijas, t. y. individualiajam pareiskéjui keliamus reikalavimus ir Zmogaus teisiy gynimo

institucijy jurisprudencijoje vartojamy peticiju priimtinumo reikalavimy aiskinima ir taikyma.

Pasitelkus istorinj, lingvistini bei teleologini tyrimo metodus darbe buvo analizuojamas
peticijos teisés vystymasis, zmogaus teisiy diskurse vartojamos sprendimo ir iSvady savokos,
atskleidziant jy reik§mge ir vartojima skirtingose Zmogaus teisiy sistemose bei tokiy sagvoky vertimo ir

aiSkinimo problematika.

Moksliniame darbe naudojamas ir apraSomasis tyrimo metodas, kuriuo buvo siekiama
perteikti tarptautiniy teisminiy ir kvaziteisminiy zmogaus teisiy gynimo instituciju jurisprudencijoje

iSplétotus peticijy priimtinumo reikalavimus, Zalos ir kity elementy aiskinima.

Visame darbe buvo naudojamas pokalbio tyrimo metodas. Pokalbio tyrimo metodas buvo ypac
naudojamas rasant ketvirta ir penkta darbo skyrius, siekiant i§siaiSkinti teisés praktiky ir mokslininky
nuomong bei praktines problemas su kuriomis susiduria potenciallis pareiskéjai ir jy atstovai
kreipdamiesi | tarptautines zmogaus teisiy gynimo institucijas ir iStirti regioniniy ir universaliy
Zmogaus teisiy institucijy reformy vertinima bei ju poreiki. Sio metodo panaudojimo déka darbas

pasizymi ne tik doktrinos analize ir sisteminimu, bet ir praktiniu taikomuoju pobiidziu.

Praktiné reik§meé

Praktikuojanéiy teisininky nuomone, potencialiis peticijy pareiSskéjai nepakankamai Zino apie
galimybes kreiptis | tarptautines Zmogaus teisiy gynimo institucijas, kaip ir potencialiis jy atstovai —
teisininkai, esantys nacionalinés teisés ir nacionalinio proceso ekspertais. Lietuvos praktika rodo, kad,
nagrinédami bylas, kuriose yra Zmogaus teisiy paZeidimo elementy, nei advokatai, nei Zemesniyjy
instancijy teismai daZniausiai nesiremia EZTK, jau nekalbant apie Jungtiniy Tauty ribose priimta
TPPTP. Dazniausiai nuorodos | tarptautinius zmogaus teisiy dokumentus ar pasiryzimas kreiptis |
tarptautines Zmogaus teisiy gynimo institucijas atsiranda pareiSkéjo iniciatyva. Taciau neretai
potencialls pareiskéjai negauna iSsamios informacijos susijusios su galimybémis kreiptis | tarptautines
zmogaus teisiy gynimo institucijas ir kuo ypatingas tarptautinis zmogaus teisiy gynimo procesas. Su

panaSiomis problemomis susiduria ir teisininkai, kurie neturi praktikos teikiant tarptautines peticijas.



Sioje disertacijoje aptariamos Jungtiniy Tauty Zmogaus teisiy sistemos reformos kryptys ir
pateikiami jy modeliai, gali biiti naudingi Lietuvos Respublikos institucijoms (konkreciau UZsienio
reikaly ministerijai) formuojant savo pozicija dél Tarptautinio Zmogaus teisiy teismo steigimo. Darbe
yra i§samiai analizuojamos teisminiy ir kvaziteisminiy institucijy veiklos taisyklés ir Zzmogaus teisiy

gynimo proceso stadijos, suteikiancios disertacijai praktinés reikSmes ir pritaikomumo.

Apibendrintai, disertantés nuomone, §is mokslinis darbas gali biiti naudingas praktiskoje:

1. Sis mokslinis darbas galéty biiti pirminis indélis formuojant Lietuvos Respublikos pozicija
Jungtiniy Tauty Zmogaus teisiy reformos klausimu.

2. Mokslinis darbas gali tapti praktinémis gairémis asmenims ar ju atstovams besikreipiantiems
ar norintiems kreiptis | tarptautines Zmogaus teisiy gynimo institucijas,

3. Tyrimo rezultatai taip pat galéty biti panaudoti déstant tarptauting vieSaja bei zmogaus teisiy
teisg tiek studentams, tiek teiséjams, ir ypa¢ advokatams besigilinantiems | peticijos teisés
igyvendinimo teorinius bei praktinius aspektus, organizuojant tarptautinio Zmogaus teisiy
proceso inscenizacija kaip mokomaja priemong besidomintiems zmogaus teisiy procesu
studentams, rengiant mokomojo pobtidzio leidinius ir praktinius vadovélius nurodancius, kaip
kreiptis | tarptautines zZmogaus teisiy gynimo institucijas, taip pat ir kiekvienam zmogaus
teisiy sritimi besidomin¢iam asmeniui ir potencialiam tarptautinés peticijos pareiskéjui,

kadangi peticijos teisé yra viena pagrindiniy zmogaus teisiy.

Tyrimo Saltiniai

Siekiant disertacijos iSkelto tikslo bei tiriant Sio darbo objekta, buvo naudojamasi Siomis Saltiniy

grupémis:

1. Zmogaus teisiu komiteto, Komiteto prie§ kankinimus, Komiteto prie§ rasing
diskriminacija, Komiteto pries motery diskriminacija, Tarptautinio Teisingumo Teismo,
Nuolatinio Tarptautinio Teisingumo Teismo, Europos Zmogaus Teisiy Teismo ir
Europos zmogaus teisiy komisijos, Amerikos Zmogaus teisiy teismo bei Amerikos
zmogaus teisiy komisijos ir Afrikos Zzmogaus teisiy teismo bei Afrikos zmogaus teisiy
komisijos nuomonémis ir sprendimais, aiSkinanciais peticijy priimtinumo reikalavimy
turinj bei taikymo apimtj, Zzalos samprata ir kitus zmogaus teisiy gynimo proceso
elementus.

2. Teisminiy ir kvaziteisminiy instituciju procediriniais dokumentais ir veiklos

taisyklémis.



3. Uzsienio ir Lietuvos tarptautinés vieSosios teisé€s ir zmogaus teisiy teisés mokslininky
darbais ir teisminiy bei kvaziteisminiy institucijy nuomonémis.

4. Jungtiniy Tauty organizacijos ir Tauty Sajungos dokumentais.

5. Europos Tarybos dokumentais.

6. Amerikos valstybiy organizacijos dokumentais.

7.  Afrikos Sajungos (buvusios Afrikos Vienybés Organizacijos) dokumentais.

Atsizvelgiant | disertacijos pavadinima, tyrimo objekta ir uzdavinius, pagrindiniais
disertacijos tyrimo S$altiniais tapo teisminiy ir kvaziteisminiy instituciju veiklos taisyklés, ju
sprendimai analizuojamu klausimu bei uZsienio ir Lietuvos mokslininky, nagrinéjanciy tarptautinés

viesosios ir tarptautinés Zzmogaus teisiy teisés problemas, veikalai.

Ginamieji disertacijos teiginiai

1. JTO sukurtas Zmogaus teisiy apsaugos lygis yra minimalus. JTO ribose veikiancios
Zmogaus teisiy gynimo kvaziteisminés ir politinés institucijos yra biitinos siekiant uztikrinti
VZTD nuostaty vykdyma. Neretai prisiimdamos pagrindiniy teisiy kataloga, valstybés padaro
i8lyga dél peticijos teisés pripazinimo. Valstybés neturéty uzkirsti individui galimai vienintelio
blido pasinaudoti galimybe tarptautiniu lygiu gauti veiksminga Zzalos kompensavimo
galimybg. Kadangi ne visi geografiniai regionai turi suklirg¢ regionines zmogaus teisiy
sistemas, nemaza dalis pareiSkéjy igyvendindami individualios peticjos teisg kreipiasi ne tik {
kvaziteismines, o { politines institucijas ir TTT, kuris neturi kompetencijos priimti nagrinéti

individualias peticijas.

2. Regioninéje ET Zmogaus teisiy sistemoje numatyti peticijy priimtinumo reikalavimai ir
ju aiSkinimas apriboja pareiSkéjy galimybes kreiptis j tarptautines Zmogaus teisiy
gynimo institucijas. PareiSkéjai norédami pasinaudoti peticijos teise su didZiausiomis
klittimis susiduria iki peticijos pateikimo tarptautinéms Zmogaus teisiy gynimo institucijoms.
Nelankstus reikalavimo panaudoti vidaus gynybos priemones per nustatyta terming taikymas
apsunkina galimybg igyvendinti individualios peticijos teisg. PareisSkéjai, norintys pateikti
peticija ir susidiirg su valstybiy sudarytomis klititimis pateikti peticija per nustatyta ir taikoma
peticijos priimtinumo termina, daznai negali tikétis, kad ju peticija bus laikoma priimtina
pasibaigus priémimo terminui. Todél valstybiy bendradarbiavimas su pareiskéju
parengiamojoje individualios peticijos teikimo stadijoje yra vienas i§ esminiy peticijos teisés

igyvendinimo aspekty.



3. Regioninés ir universalioji Zmogaus teisiy sistema neturi biti suvokiamos kaip viena
kitos pakaitalas, o labiau kaip papildancios viena kita. Kadangi regioniniai Zmogaus teisiy
standartai ir zmogaus teisiy aiSkinimas gali skirtis, todél JTO Zmogaus teisiy sistema turéty

buti koordinuojanti regioninius zmogaus teisiy standartus.

4. PareiSkéjai nepakankamai iSnaudoja JTO peticiju sistema, kuri suteikia realias
galimybes apginti paZeistas teises. Teikdami individualias peticijas pareiSkéjai daznai
kreipiasi tik i regionines Zmogaus teisiy gynimo institucijas, nors turi galimybes ginti
pazeistas teises ir JTO zmogaus teisiy gynimo institucijose. JTO peticiju sistema aktyviau
naudojasi pareiSkéjai, kurie nepriklauso jokioms regioninéms Zmogaus teisiy sistemoms.
Papildoma poreiki kreiptis | JTO zmogaus teisiy gynimo institucijas pagrindzia augantys

regioniniy zmogaus teisiy teismy kriiviai ir ilgai trunkantys byly nagrinéjimai.

5. JTO Zmogaus teisiy sutarfiy pagrindu sukurta institucijy sistema turi buti
reformuojama suteikiant jai teisminés institucijos bruozy, kurie sustiprinty valstybiy
prisiimty jsipareigojimy vykdyma ir universaliyjy Zmogaus teisiy standarty plétojima.
Kaip viena i§ alternatyvy galéty biti arba konvencinés institucijos modifikavimas | teisming,

arba atskiro Zmogaus teisiy teismo steigimas.

6. Atskiro tarptautinio Zmogaus teisiy teismo jsteigimas sudaryty salygas formuoti
universalius ir bendrus Zmogaus teisiy standartus. Tokios institucijos isteigimas taip pat
uztikrinty vieninga zmogaus teisiy standarty aiSkinima, uztikrinty autoritetingesni paZzeisty

zmogaus teisiy gynima kurty globalig teisming praktika Zzmogaus teisiy srityje.

Tyrimo struktiira

Disertacija sudaro jvadas, penki skyriai, i§vados ir pasitilymai, priedai bei literattiros sarasas.

Pirmame disertacijos skyriuje per diplomatinés gynybos, tautiniy mazumy apsaugos ir
mandaty sistemos prizm¢ nagrinéjamas individualios peticijos teisés vystymasis ir jos jtvirtinimas
Siuolaikinéje tarptautinéje Zmogaus teisiy teisé€je, visy pirma atskleidziant i$ ankstyvosios tarptautiniy

komisijy bei Nuolatinio Tarptautinio Teisingumo Teismo jurisprudencijos, Tauty Sajungos ribose



veikian€iy institucijy perimtus individualiy peticijy teisés elementus, reikSmingus Siuolaikinei peticiju

teisel.

Antrame disertacijos skyriuje apZvelgiami peticijos teis¢ itvirting Saltiniai bei nagriné¢jama
Siuolaikiniy Zmogaus teisiy institucijy, turinéiy teis¢ priimti nagrinéti individualias peticijas, sistema ir

kompetencija apzvelgiant §iy institucijy praktinius trikumus ir tarpusavio santykius.

TreCiame disertacijos skyriuje pasitelkiant lyginamosios analizés metoda yra nagrinéjama
peticiju priimtinumo stadija detaliai apzvelgiant peticiju priimtinumo reikalavimus, ju aiskinima
skirtingose regioninése ir universaliosiose sistemose ir tarptautiniy zmogaus teisiy institucijy praktika
bei reikSme tolesniam individualiy peticiju nagrinéjimui. Atsizvelgiant | tai, kad priimtinumo
reikalavimai vaidina itin reik§Sminga vaidmeni toliau sékmingai nagringjant peticija tarptautinése
zmogaus teisiy gynimo institucijose, Sioje darbo dalyje lyginamosios analizés budu nuosekliai

analizuojami kiekvienos Zmogaus teisiy institucijos priémimo stadijoje taikomi reikalavimai.

Ketvirtasis disertacijos skyrius yra skirtas Jungtiniy Tauty zmogaus teisiy sistemos ir Europos
7mogaus teisiy sistemos efektyvumo palyginimui. Siame skyriuje disertanté, pasitelkdama
mokslininky iSskirtus efektyvumo kriterijus, analizuoja sistemy privalumus bei skirtumus ir bando
identifikuoti palankesnj individualiam pareiskéjui zmogaus teisiu foruma. Sio skyriaus struktiira yra
paremta iSskiriamy septyniy efektyvumo nustatymo kriterijy pagrindu ir analizuoja problemas, su
kuriomis susiduria individuallis pareiskéjai. Analizuodama tarptautiniy Zmogaus teisiy institucijy
veiklos efektyvumo svarstant individualias peticijas kriterijus, disertanté detaliai nagrinéja gausia
doktrining medziaga ir remiasi pokalbyje su praktikuojanciais Zmogaus teisiy gynéjais,
atstovaujanCiais individualiam pareiSkéjui tarptautiniame zmogaus teisiy procese, iSskirtomis
pagrindinémis atstovavimo problemomis. Pirmiausia, tai blity problemos kylanéios pareiskéjo
valstybéje iki peticijos pateikimo tarptautinei Zmogaus teisiy gynimo institucijai ir, antra, paties
tarptautinio zmogaus teisiy gynimo proceso trikumai, kurie turi poveiki ne tik individui (kaip tai yra

pirmosios problemos atveju), bet ir paciai Zzmogaus teisiy sistemai.

Penktas disertacijos skyrius yra skirtas Zmogaus teisiy sistemy reformy analizei. Siame
skyriuje apzvelgiama EZTK 14 protokolo reforma, Amerikos ir Afrikos Zmogaus teisiy sistemy
poky¢iai ir ypatingas démesys skiriamas JTO zmogaus teisiy sistemos reformai, kuria sitiloma jsteigti
vieninga Zmogaus teisiy institucija. Kadangi JTO Zmogaus teisiy sistema yra itin kritikuojama
mokslininky, disertanté, analizuodama sistemos poky¢€iy kryptis ir pasitelkdama ivairiy mokslininky
sitilomas gaires, pateikia savo vizijq ir sililymus kaip turéty buti reformuojama universalioji sistema,

kuri sustiprinty galimybg efektyviai pasinaudoti individualiosios peticijos teise.



Darbo pabaigoje pateikiamas literatiros saraSas ir disertantés publikaciju moksliniuose

leidiniuose sarasas.

ISvados

1. Siuolaikiné tarptautiné teisé¢ peticijos pareiskéjui numato galimybe ginti paZeistas zmogaus teises
kreipiantis { tarptautines politines ir teismines (kvaziteismines) institucijas. Peticiju nagrinéjimas
politinése Zmogaus teisiy gynimo institucijose pirmiausia yra skirtas valstybés vykdomiems
zmogaus teisiy pazeidimams uzkirsti ir yra bendresnio pobiidzio. Visu pirma tai reiSkia, kad
pareiskéjas téra Salyje vykstanciy Zmogaus teisiy pazeidimu indikatorius, kuris negali tikétis
asmeninés kompensacijos dél patirtos zalos. Taciau kreipimasis | politing Zmogaus teisiy gynimo
institucija yra palankus pareiSkéjams i§ nepriklausaniy jokioms Zmogaus teisiy sistemoms
valstybiy, kuriose vyksta nuolatiniai, sistemingi ir grubils Zmogaus teisiy pazeidimai, ir kuriems
aktualu atkreipti tarptautinés bendrijos démesi { Zmogaus teisiy situacija Salyje. Tyrimas
atskleidzia, kad, pvz., pareiskéjai i§ Azijos ir Ramiojo vandenyno regiono (t. y. asmenys, kurie
nepriklauso jokioms regioninéms Zmogaus teisiy sistemoms) kelis kartus dazniau nei pareiskéjai is

kity regiony kreipiasi i politines Zmogaus teisiy gynimo institucijas.

2. Egzistuojanti alternatyva kreiptis | teismines (kvaziteismines) zmogaus teisiy gynimo institucijas
yra naudinga pavieniy Zzmogaus teisiy pazeidimy Salyje atvejais, o nustatytos Zmogaus teisiy
gynimo proceso taisyklés uztikrina individui visas proceso Salies teises. Dauguma pareiskéju,
besikreipianciy { teismines (kvaziteismines) Zmogaus teisiy gynimo institucijas, turi alternatyva
ginti savo pazeistas zmogaus teises regioninése ir universaliosiose zmogaus teisiy gynimo
institucijose. Si alternatyva neturéty biiti matoma kaip institucijuy tarpusavio konkurencija, o
veikiau kaip sudaranti papildomas galimybes ginti pazeistas teises kitoje tarptautinéje institucijoje.
Pvz., disertacijos trecioje dalyje atliktas tyrimas atskleidzia, kad galimybe teikti universaliosioms
kvaziteisminéms Zmogaus teisiy gynimo institucijoms naudojasi ne tie pareiSkéjai, kurie neturi
regioniniy zmogaus teisiy sistemuy, o tie, kurie turi pakankamai efektyvia regioning (pvz., Europos,

Amerikos) Zmogaus teisiy sistema.

3. Pareiskéjo apsisprendima kreiptis | tarptauting zmogaus teisiy apsaugos institucija salygoja Siy
institucijy taikomi peticijy priimtinumo kriterijai ir jy aiSkinimas. Disertacijos tre¢ios dalies

analizé parodé, kad universaliosios ir regioninés Zmogaus teisiy gynimo institucijos, nustatydamos



mutatis mutandis vienodus peticiju priimtinumo kriterijus, diferencijuoja ju praktinji taikyma.
Labiausiai besiskiriantys priimtinumo kriterijai tarp visy regioniniy ir universaliosios Zmogaus
teisiy sistemy biity peticijuy pateikimo terminas, skirtas iSvengti po ilgo laiko teikiamy skundy
priimtinumo, ir draudimas nagrinéti klausima kitose tarptautinése institucijose, uzkertantis
galimybg atsirasti apeliacinéms instancijoms. Visgi skirtingas peticijy priimtinumo Kkriterijy
aiSkinimas sudaro salygas uZzkirsti kelig konkuruojanciy sprendimy priémimui JTO konvencinése

7mogaus teisiy gynimo institucijose ir EZTT.

PareiSkéjai, turédami galimybe kreiptis | regioninés Zmogaus teisiy apsaugos sistemos institucijas,
nors ir neaktyviai, paraleliai naudojasi universaliaja zmogaus teisiy sistema. Si sistema, palyginti
su regionine zmogaus teisiy sistema, turi svarbiy privalumy. Pirma, lankstesni peticiju
priimtinumo reikalavimy aiSkinima arba ilgesnio nei ET sistemoje termino, taikomo peticijos
pareiskimui, numatyma, tokiu bidu sudarant palankesnes salygas asmeniui jgyvendinti keliamus
priimtinumo reikalavimus. Antra, didesnj JTO komitety atvirumag asmenims, siekiantiems
moralinio Zmogaus teisiy pazeidimo pripazinimo, valstybés nacionalinés praktikos pakeitimo ir
tarptautinio pasmerkimo. Trecia, universaliojoje sistemoje taikomo raSytinio proceso teikiamus
gynimo privalumus, t. y. greiti ir mazas iSlaidas. Kadangi raSytiniai posédziai nesuteikia
galimybés tiesogiai iSklausyti ir apklausti nukentéjusiyjy ir liudytojy (t. y. jiems nereikia keliauti {

institucijos posédzius), toks procesas yra greitesnis ir pigesnis.

Pareiskéju iniciatyva kreiptis i universalias Zmogaus teisiy institucijas turéty sustiprinti ir kai kurie
regioninés Zmogaus teisiy sistemos tritkumai, apsunkinantys individo galimybes apginti pazeistas
zmogaus teises: pirma, nustaciusios grieztus peticijuy priimtinumo reikalavimus, ypac reikalavima
pateikti individualias peticijas per numatytus SeSis ménesius, ir papildomai jvesdamos nauja
»Zymios zalos® peticijy priimtinumo reikalavima, ET valstybés narés itin sumazina bylos
priimtinumo galimybes regioningje Zmogaus teisiy sistemoje. Todé¢l tikétina, kad dél ateityje
taikytiny ir sunkiai jgyvendinamy naujy peticiju priimtinumo reikalavimy asmens galimybés
pateikti peticija bus dar labiau apribotos. Antra, dél didelio regioninei sistemai tenkancio peticiju

kriivio, nemaza problema kelia ilgi bylos nagrinéjimo terminai.

JTO institucijos néra tinkamiausias Zmogaus teisiy forumas, jei pareiSkéjas tikisi materialinés
7alos kompensacijos. Siuo atveju pareidkéjui labiau palankesni yra regioniniai mogaus teisiy
teismai. Palyginus su ET regionine zmogaus teisiy sistema, tenka pripazinti, kad universalioji
zmogaus teisiy sistema yra pagristai kritikuojama deél laikinyjy priemoniy taikymo uztikrinimo
nepajégumo, negaléjimo pareiskéjams gauti teisinés pagalbos, komitety praSymy taikyti

laikinasias priemones ignoravimo, padedancio isklausyti ir apklausti liudytojus, Zodinio proceso



galimybés trlikumo, konfidencialumo individualiy peticijy nagrinéjimo metu ir kvaziteisminiy
institucijy iSvady teisinés galios ir i§vady vykdymo priezitiros problemu. D¢l §iy priezas¢iy JTO
konvencinése zmogaus teisiy institucijose vykdomas Zmogaus teisiy procesas neretai yra

kritikuojamas kaip neatitinkantis kokybiskam procesui keliamy reikalavimy.

7. JTO zmogaus teisiy sistemos trikumai, taip pat augantis peticiju EZTT skaiéius ir dél to per ilgai
uzsitgsiancios nagrinéjimo procediiros, vercia abejoti dabartiniy JTO ir ET Zmogaus teisiy sistemy
efektyvumu. 5 ir 6 i§vadose iSvardyti universaliyjy ir regioniniy Zmogaus teisiy sistemy trikumai
pagrindzia reformos poreiki. Reforma jvesty teisminius veiklos elementus i JTO sistema, kaip kad
EZTK 11 protokolo pagalba buvo jykdyta EZTT reforma. Tagiau akivaizdu, kad JTO sistemos
reforma negalés biti staigi, o turés biiti vykdoma apgalvotai, ypa¢ kreipiant démesj | tai, kad ji

nesudaryty galimybiy valstybéms atsisakyti jau priimty Zmogaus teisiy isipareigojimuy.

8. JTO zmogaus teisiy sistemos efektyvuma galéty pagerinti atskiro Tarptautinio Zmogaus teisiy
teismo isteigimas. Kaip alternatyva galéty buti svarstomas TTT kompetencijos iSplétimas,
suformuojant atskirus Tarptautinio Teisingumo Teismo rimus, nagrinéjancius individualias
peticijas. Naujoji teisminé institucija buty svarbi siekiant iSspresti JTO konvencinése institucijose
zmogaus teisiy gynimo proceso trikumus ir integruojant Europos regioninés zmogaus teisiy
sistemos privalumus, nustatant bendrus Zmogaus teisiy standartus ir uztikrinant jy taikyma.
Kadangi toks procesas reikalauja profesionaliy ir detaliy tyrimy, taip pat ilgo laiko, norint iSplétoti
tokio pasiilymo projekta, valstybés, sekdamos Sveicarijos vyriausybés pavyzdziu, jau dabar turéty

pradéti formuoti savo pozicijas Siuo klausimu.

Tarptautiniy zmogaus teisiy gynimo institucijy efektyvumo kaip idéty pastangy ir pasiekto tikslo
santykio analizé atskleidzia, kad Zmogaus teisiy gynimo instituciju efektyvumas yra salyginis ir

priklauso nuo kiekvienos bylos aplinkybiuy.

Pasialymai

1. Atsizvelgiant { tai, kad EZTT kai kurias EZTK nuostatas aikina siauriau nei JTO komitetai, o
kai kurios teisés (pvz., mazumy) EZTK visidkai néra jtvirtintos, taip pat i tai, kad Lietuva iki
Siol néra pripazinusi JTO komitety kompetencijos priimti ir svarstyti individualias peticijas

pagal KPRD 14 straipsnj bei KPK 22 straipsni, siilytume asmenims, esantiems Lietuvos



Respublikos teritorijoje ir jurisdikcijoje, sudaryti alternatyvias galimybes ginti paZeistas
zmogaus teises kreipiantis ne tik { ET, bet ir { JTO zmogaus teisiy gynimo institucijas ir:

e pripazinti komitety kompetencija nagrinéti individualias peticijas;

e svarstyti galimybe ratifikuoti Tarptautinio ekonominiy, socialiniy ir kulttriniy teisiy

pakto papildoma protokola, suteikianti individualios peticijos teisg.

Lietuvai ratifikavus TESKTP papildoma protokola ir pareiSkus deklaracija del Sio komiteto
bei Komiteto pries rasing diskriminacija ir Komiteto prie§ kankinima kompetencijos nagrinéti
individualias peticijas pripazinimo, pareiskéjai, kurie nukentéjo dél zmogaus teisiy pazeidimo
Lietuvos jurisdikcijoje, turéty galimybe kreiptis ne tik i EZTT, bet ir { JTO konvencines
institucijas. Tokiy alternatyvy itvirtinimas biity naudingas pareiSkéjams, kurie, jverting
universaliosios ir regioninés Zzmogaus teisiy sistemos privalumus, turéty alternatyva kreiptis i
jam prieinamesng tarptauting Zmogaus teisiy gynimo institucija dél patirto Zmogaus teisiy

pazeidimo.

Kadangi neretai individualius pareiskéjus nuo peticijos pateikimo sulaiko informacijos, kaip
tinkamai parengti individualias peticijas, trukumas ir ribotos galimybés gauti teising pagalba,
jiems turi buti sudarytos salygos gauti nemokama teising pagalba, kuri neapsiriboty
nacionaliniu lygiu. D¢l Sios priezasties sitilytume apsvarstyti galimybe tikslinti Lietuvos
Respublikos valstybés garantuojamos teisinés pagalbos istatyma, iSpleciant jo taikyma ir tais
atvejais, kai pareiSkéjas kreipiasi | tarptautines kvaziteismines zmogaus teisiy gynimo

institucijas, tarp ju ir ZTK.

Sialytume EZTK ijtvirtinti nuostata, prailginandia peticiju pateikimo termina nuo 3eliy
ménesiy iki vieneriy mety ir uzkirsti kelia susidaryti situacijai, kai pareiskéjas nespéja parengti
visy numatyty dokumenty, reikalingy sprendziant bylos priimtinuma.

Rekomenduotume JTO komitetams keisti veiklos taisykles ir svarstant Zzmogaus teisiy teisei
svarbias bylas greta raSytinio proceso numatyti zodinio proceso taikymo galimybg. Tokio
proceso taikymas galéty biiti numatytas tik iSskirting reik§me turin¢ioms Zmogaus teisiy
jurisprudencijai byloms ir bty itin svarbus apklausiant liudytojus, nukentéjusiuosius ir uz

zmogaus teisiy pazeidimus atsakingus asmenis.

Rekomenduotume Lietuvos Respublikos uzsienio reikaly ministerijai, apsvars¢iusiai savo
pozicija TZTT steigimo klausimu, palaikyti JTVZTK pasiiilyma steigti bendra zmogaus teisiy
institucija arba prisijungti prie Sveicarijos ir kity teisminés institucijos steigimo projekta

palaikanciy Saliy grupés.



6. Kadangi tarptautiniy Zmogaus teisiy sutarCiy keitimo procesas yra ilgas ir sudétingas,
pritariame pasidilymui steigti Tarpautini Zzmogaus teisiy teisma, veikiant] paraleliai
konvencinéms zmogaus teisiy institucijoms. Naujoji teisminé institucija galéty veikti
sutartiniu pagrindu, kaip ir Siuo metu veikiantis TBT. Naujoji teisminé institucija turéty
kompetencijg priimti ir nagrinéti teikiamas individualias peticijas, teikti konsultacines iSvadas

ir tarpvalstybinius skundus.

7. Pritarus TZTT steigimui, siilome UZsienio reikaly ministerijai kelti klausima dél dabartinio
Zmogaus teisiy tarybos mandato iSplétimo, jai patikint teisminés institucijos priimty
sprendimy priezitros, kokia Siuo metu atlieka ET Ministry Komitetas, vykdyma ir laikinyju
priemoniy taikymo priezilira. Zmogaus teisiy tarybos mandata kei¢iangios nuostatos galéty

biiti:

,Atsizvelgiant | Generalinés Asambléjos rezoliucijoje Nr. 60/251 Zmogaus teisiy tarybai
suteiktq mandatq ir [jrasyti TZTT steigimo dokumentq] nuostatas bei siekiant uztikrinti
Tarptautinio Zmogaus teismo priimty sprendimy vykdymq, yra keiciama rezoliucija Nr.

60/251, jos turini papildant tokiomis nuostatomis:

vykdyma.

b) Tarptautinis Zzmogaus teisiy teismas, nusprendes byloje taikyti laikingsias priemones, apie

‘

savo sprendimq pranesa Zmogaus teisiy tarybai.
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