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Virginijus Bité

SALE OF SHARES OF CLOSE COMPANY AS A MEAN OF BUSINESS TRANSFER

Summary

INTRODUCTION

Scientific problem and actuality of the research. Transfer of business is the third
fundamental stage of business existence after its establishment and development. Therefore,
in business practice various sales of business, mergers and acquisitions, etc. are executed
continually. The rise of business sale transactions usually coincides with the periods of
economical take-off. Globally there have been six waves of major merger activity: the 1890s,
the 1920s, the 1960s, the 1980s, the 1990s and the last — in 2003-2008. Furthermore, the
extent of business transfers is increasing constantly; the transactions are becoming more and
more complicated and raising much more legal questions.

After the re-creation of independence (since 1990) various businesses started to be
established, developed and transferred in Lithuania. One of the most popular mean of
business sale in Lithuania, as well as in the majority of the foreign states, is a sale of shares of
company, executing the specific business. Truth, with the new Civil Code of the Republic of
Lithuania' (hereinafter — CC) the legislator introduced the new mean of business transfer —
purchase-sale of enterprise as an object (Art. 6.402 of CC), however the sale of shares
remains as a dominant mean of business sale because of its simple procedures for conclusion.

It should be stated that the Lithuanian legal basis lacks deep traditions on matters of
share sale and business transfer, also the recent regulation is not clear enough. The court
practice is not numerous too. Because of the lack of traditions of business and legal regulation
Lithuanian entrepreneurs and law practitioners are absorbing and actively using the
experience of foreign countries. However, the appropriateness and admissibility of such
practice are not “examined” by the Lithuanian courts and the legal doctrine.

Accordingly, the topic of share sale as a mean of business transfer raises a lot of
questions of every day legal practice and jurisprudence. First of all, it is not clear whether the
fact that the real purpose of the transaction is not a simple assignment of shares (securities),

but the transfer of business (enterprise), determines any peculiarities of interpretation and
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application of legal aspects of transaction. Maybe “dry” application of laws designed for sale
of shares for such transactions will infringe the lawful interests of both or one of the parties.
What should be the legal assessment and subsequences of the specific actions on conclusion
of such transactions (pre-contractual due diligence, various pre-contractual documents,
restrictions on share transferability, etc.)? Especially delicate question (discussed not only in
Lithuania, but also in whole Europe) is the following: is a buyer of shares entitled to present
warranty claims to a seller not only regarding defects of shares, but also regarding defects of
company and its business (enterprise)? Finally, the Lithuanian law does not give fully clear
assessment of legality and subsequence of non-competition covenants, which are typical for
transactions of business transfer.

The Lithuanian laws, court practice and jurisprudence till now do not give any clear
answers to the mentioned and many other similar questions. Furthermore, the similar
problematical questions have been raised and actively discussed in other European countries.

The mentioned problematical issues, as well as international character of the modern
business and influence of business transfer to the development of Lithuanian economy —
determine the relevance of the chosen theme. Recently the last wave of mergers has been
finished and it could prognosticate an increase of number of disputes and legal cases related to
transfer of business in the way of sale of shares. Therefore, the author expects that this paper
will became instrumentation for courts in dealing with cases of such character or maybe will
promote a decrease of legal disputes in the field of business transfer. Considering all these
circumstances, a scientific analysis of mentioned problematical aspects of such transactions is
necessary.

Object of the research. The objects of this research are legal relations of sale of
shares of close company” as a mean of business transfer, as well as a legal regulation,
practical application and interpretation of those legal relations.

It can be stated that exactly transfer of shares of close company more often satisfies
features of business transfer. It is because the close companies are those real mean of
execution of business unlike the public companies, which are much more designed for the
investments. These aspects have determined the constriction of the object of research to sale

of shares of close company as a mean of business transfer and elimination of questions

? Because of different names for legal forms of company in various countries and for all jurisdictions typical
separation of companies to public and closed, the generalising concept of close company is used in this
dissertation. In Lithuania a private limited company (UAB) corresponds to the said form of close company.



regarding sale of shares of public companies (stock companies), which characterizes its own
particularity related to rules of public trade with securities.

The subject of research are the juridical aspects of sale of close company shares as a
mean of business transfer regulated by civil law. Therefore, the research does not involve the
taxing aspects, sponsorship of transactions, aspects of relations between parties after closing,
matters of international private law, etc.

The goal of the research is to execute a systematic analysis of the main legal aspects
of sale of shares as a mean of business transfer, to identify the most relevant theoretical and
practical problems of interpretation and application of this institution and, while taking into
consideration an experience of other countries and worldwide tendencies, to make the
suggestions and recommendations for effective solution and improvement of rules of law.
Thus there is an aim to supplement the national jurisprudence in this field.

The tasks of the research are the following:

1. To disclose a conception of sale of shares of close company as a mean of business

transfer, as well as the diagnostic criteria and specific features.

2. To analyse the fundamental legal aspects of pre-contractual stage of business
transfer in the way of sale of shares.

3. To investigate and evaluate the restrictions for sale of shares of close company
applicable and important for transactions of business transfer as well as consents
(permissions) and formal requirements of transaction execution.

4. To analyse the peculiarities of liability of the seller of shares (transferor of
business) for defects of sold object.

5. To investigate the non-competition covenants, which are concluded by the parties
in the context of business transfer, to identify (to diagnose) the conditions of
validity (admissibility) of those covenants and to identify the subsequences of
breach of these covenants.

While executing the research in aspects indicated above the author sought to identify
the most relevant theoretical and practical problems and to make suggestions for improvement
of legal regulation, as well as to provide recommendations for the courts.

Novelty and significance of the research. The theme of sale of shares as a mean of
business transfer is practically not examined in Lithuanian jurisprudence, except fragmentary
considerations of separate aspects of purchase-sale of company shares without systematic
scientific analysis. Also there are few researches of institution of business transfer (including

sale of shares) in other countries; most of accomplished researches involves discussion of



merely regulation of those transactions in specific legal system or only comparative studies of
practical character are provided, to be precise — general information about regulation and
practice of business transfer in several jurisdictions.

Thus this dissertation is the first exhaustive systemic analysis of sale of shares of close
company as a mean of business transfer in Lithuania. Consequently, the integrated and
complex research in this field is important, first of all, from a theoretical-doctrinal viewpoint.

The practical relevance of this research also must be identified. During the research
there were properly analysed the foreign and Lithuanian legal acts, jurisprudence and courts’
practice related to the legal aspects of legal relations of share purchase-sale. The author also
provides the practical suggestions, which should help to solve the questions of share sale in
Lithuania without prejudice to reasonable balance between interests of the seller of business,
the buyer and the third persons or in any case should be as a source of innovations for
Lithuanian legislator. This research presents a concentrated review of experience of foreign
countries and analysis of Lithuanian legal basis. Therefore, this research can be as a source for
courts facing the uncertain questions of interpretation and application of legal rules on share
sale, as well as for lawyers-practicians participating in such kind of transactions.

Moreover, the accomplished research could stimulate or could be the ground for the
further scientific discussions on this topic in purpose to determine the most optimal solutions
for raised problematical questions. This research can also become a ground for researches of
aspects of share sale not analysed in this dissertation.

Statements to be defended:

1. Transfer of business is a change of owner of business (as a commercial activity)
when one party transfers (for perpetuity or temporarily) to another the rights/possibilities to
make the economical and strategical decisions in execution of particular business (commercial
activity) and rights/possibilities to dispose of profit/loss of that activity.

2. Generally, the features of business transfer can be precisely identified in the
transfer of shares of close companies, i.e. companies, which shares can not be distributed
publicly and which share transfers are subject to certain restrictions.

3. The law restricts the seller’s liability for defects of sold object with a rule of
precedent knowledge of the buyer, which in cases of business transfer in the way of share sale
in a sense indirectly suppose a duty of buyer of shares to execute the due diligence of the

acquired company.



4. In case of sale of close company shares as a mean of business transfer the buyer of
the shares should have a possibility to avail the statutory protection regarding defects of thing
(enterprise).

5. The non-competition covenants concluded by the seller and the buyer of shares in
the context of business transfer should be recognized as lawful (allowable), if they were

concluded in purpose to protect the legitimate interests and are reasonable (proportional).

METHODOLOGY OF THE RESEARCH

Various scientific methods have been applied during the research in purpose to fulfil
the stated tasks and to make important conclusions and recommendations: [linguistic,
document (content of source), logical, systematic, teleological, historical, comparative,
critical analyses, etc.

Linguistic method was used when interpreting the formulations of legal rules and
decisions of the courts, as well as the several conceptions.

Document (content of source) analysis was reflected in determining a content and real
meaning of Lithuanian and foreign legal rules, courts‘ decisions and jurisprudence.

Methods of logical analysis (inductions, deductions, syntheses) were used when
analysing theoretical and practical material and formulating well-founded, reasoned and
logical generalisations, conclusions, proposals and recommendations.

Method of systematic analysis allowed to analyse coherently the legal regulation of
sale of shares.

Teleological (intends of legislator, purpose of legal rules) method was used when
examining the aims and destination of appropriate legal institutions.

Historical method was used when analysing a genesis of institution of close company
and development of legal regulation of several aspects related to sale of shares.

Despite the fact that this research is not intended to be an exhaustive and comparative
analysis of sale of company shares, the comparative method is used when comparing a legal
regulation and judicial practice of majority of European countries in the field of share sale and
when looking for possible variants of solution of indicated problems of Lithuanian regulation
and law gaps, as well as when modelling the possible proposals for improvement of legal
basis.

The method of critical analysis helped in critically assessment of legal rules, judicial

practice and jurisprudence in the field of share sale.



REVIEW OF CONTENTS OF DISSERTATION

The structure of this study was determined by the tasks of the research.

In the first section the author analyses the main conceptions (such as a business, a
transfer of business, etc.), which enable to proceed with analysis of specific aspects of share
sale. The author discloses a conception of purchase-sale of shares as a mean of business
transfer and criteria of its delimitation from other means of business transfer, properly and
coherently distinguishes (diagnoses) the criteria, which determine a recognition of share sale
as a transfer of business. Besides, while seeking to explain exactly an oneness of research of
sale of close company shares, the conception, unique features and evolution of close company
are disclosed.

In the second section the author examines the legal aspects of pre-contractual stage,
which is especially important for the transfer of business. There is disclosed a conception and
meaning of pre-contractual (negotiating) stage in the context of business transfer, analysed
pre-contractual documents, its legal subsequences, as well as the pre-contractual duties of the
parties of the transaction. Great attention is given to the analysis of conception and meaning
of company due diligence, as well as for theoretical and practical aspects of pre-contractual
liability of the parties in business transfer.

In the third section the author analyses various restrictions on transfer of shares,
particularly the pre-emption right of shareholders to acquire the shares offered for sale, which
is applicable in Lithuanian law. Also the merger control both in European Union and in
national level and other consents (permissions) typical in cases of such transactions are
analysed. Furthermore, the author examines the effectiveness and adequacy of requirements
for the form of share sale transactions as well as proposes the possible model of public
registration of data about shareholders of close company.

The forth section involves an analysis of peculiarities of liability of the seller of shares
for the defects. First of all, the author analyses the statutory protection of the buyer of shares
and examines a possibility to apply the rules of defects of things (enterprise) to the
transactions of share transfer. Moreover, the author investigates the aspects of contractual
warranties of the seller, the means of protection of rights of the buyer of shares and
peculiarities of vitiation of transaction because of mistake and fraud in case of share

(business) transfer.
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In the fifth section the author discloses a conception of non-competition covenants
concluded by the parties of business transfer, distinguishes and analyses the conditions of
validity (admissibility) of such covenants, as well as analyses the legal subsequences of

breach of obligations not to compete.

CONCLUSIONS AND RECOMMENDATIONS

After a thorough research of Lithuanian and foreign legislative acts, judicial practice
and jurisprudence related to the topic of dissertation have been accomplished, the following
conclusions have been formulated:

Regarding the conception of sale of close company shares as a mean of business
transfer:

1. The sale- purchase of shares should be recognised as a business transfer in that
cases when the economical intention (the real will of both parties of transaction) is to transfer a
business (enterprise) and not simply the company shares as securities. The mentioned intention
of transaction may be identified under the following main criteria: 1) a quantity of shares being
transferred; 2) the shares of functional (practicably executed a business) company. Besides,
the facultative criteria could be an amount and structure of transaction price and other
conditions (circumstances) of transaction.

Recognition of share sale as a transfer of business should be conditioned by the transfer
of solely such quantity of shares, which actually means the change of owner of business (as a
commercial activity) when one party transfers (for perpetuity or temporarily) to another the
rights/possibilities to make the economical and strategic decisions in execution of particular
business (commercial activity) and rights/possibilities to dispose of profit/loss of that activity.
As a rule, the object of transaction should be two-thirds majority of voting rights, on condition
that articles of association of company do not provide for major majority. Transfer of less
quantity also may be recognised as a business transfer supposing that control of business is
transferred to the business acquirer with the help of the other agreements. Furthermore, the
specific shares of the company, which already belong to the buyer, would not be included. A
meaningful quantity may be also transferred with several transactions on condition that all
transactions are linked by one will of the parties to transfer the control of the enterprise and
these transactions cannot be assessed separately.

2. Mostly the features of business transfer can be precisely identified in the transfer

of shares of close companies, i.e. companies, which shares can not be distributed publicly and
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which share transfers are subject to certain restrictions. Lithuania is attributable to that group
of countries, where the feature of stock capital (i.e. division of capital to shares) was left for
the form of close company and in Lithuania the model of close company is corresponded by
private limited company (UAB).

Regarding peculiarities of pre-contractual (negotiating) stage of share sale:

3. Pre-contractual (negotiating) stage is especially important in the transactions of
sale of close company shares as a mean of business transfer. Excepting the common rules
applicable to all transactions (for example, duties of good faith, disclose and confidentiality)
the pre-contractual stage here characterizes by these peculiarities:

- an obligation of disclose (informing) is more attributable for the seller of shares,
who is obligated to disclose to the buyer the essential information both about shares
and business (enterprise) of the company;

- a stage of due diligence of acquired company is especially typical in these
transactions. The analysis of CC‘s norms enables to conclude that a duty of the
buyer to wonder adequately exists and no fulfilment of that duty may divest the
buyer of a possibility to use later by means of protection of his rights. At the
minimum such inspection should involve the examination of public information
and important aspects of acquired company, which are especially significant to the
buyer;

- the aggrieved party is entitled to demand for reimbursement of direct damage
(loss), an adjudgement of the value of lost opportunity, and in the case of breach of
the duty of confidentiality — also an adjudgement of the benefit received by the
debtor. The lost incomes cannot be adjudged.

4. Adjudgement of the value of lost opportunity is possible only in exceptional cases
when exists the following conditions: 1) a reasoned belief of aggrieved party on conclusion of
the agreement, which was determined by the conduct of unfair party; 2) a refusal of the
aggrieved party of the real possibilities to conclude an agreement with third person; 3) an
unjustified refusal of the guilty party to conclude an agreement; 4) a proof of reality of lost
opportunity; 5) a causality between the unlawful actions and lost opportunity; 6) that is
required by the principles of justice, reasonableness and good faith; 7) a sufficient wariness
and carefulness of the plaintiff. One of possible ways to calculate the losses (in particular,
when an aggrieved party concludes another principal agreement) may be the principle of

difference of prices. In that case the losses should be calculated considering the difference
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between a price of the agreement, which was not concluded, and the price of the agreement,
which was lastly concluded.

Regarding restrictions on sale of close company shares and additional requirements:

5. Lithuania has chosen the ,,pre-emption clause (,,offer*) system of restrictions on
share transfer — the shareholders’ pre-emption right to acquire the close company shares
offered for sale. The preconceived refusal from the objective pre-emption right should be
assessed as a transaction, which impose restrictions on the civil capacity, and therefore
invalid. However, the preconceived refusal from the pre-emption right to acquire the shares
being sold may be also formulated as an obligation, provided the object of the obligation is
sufficiently determinate, as well as the undertaking in specific case should be honest, rational,
correct and without discrimination.

6. In case of business transfer both the national and the European Union merger
control is important. In both cases the common conditions of merger control application are as
follows: 1) presence of concentration (a business transfer in a way of share sale will always
correspond this condition); and 2) an overrun of certain criteria of turnover (in case of share
transfer the turnovers of the buyer of shares and acquired company are calculated). There
again the parties may propose the sufficient, exhaustive, effective and operative undertakings
(means of competition protection) in purpose to eliminate the negative effect for competition.
However, usually only structural undertakings may be accepted as proper, but not the
behavioural undertakings.

7. In some cases the contents (permissions) of the seller‘s spouse, institutions, which
supervise an activity of specific companies (banks, insurance companies), internal organs of
the parties (on condition this is provided in the articles of association) and covenantees of the
parties or covenantees of the company being transferred may be required for the transfer of
close company shares. Sometimes an absence of content may determine the recognition of
transaction of share transfer as null and void (when permission of special supervisory
institutions was not received), in other cases it can be as a ground for voidability of
transaction (when content of spouse or internal organs was not received) and in other cases
(when contents (permissions) of covenantees were not received) only subsequence indicated
in the specific agreement (contractual liability) are possible, but not the voidability of
transaction (except the all conditions of actio Pauliana are proved).

8. There are no reasons to ordain the mandatory notarial form for transfer of close
company shares in Lithuania. But in purpose to warrant the legal clearness and transparency

of shareholders® composition the author proposes to introduce the following model of public
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registration of data of company shareholders: 1) any change in composition (list) of
shareholders of close company should be notified to the Registre of Legal Persons; 2) the
notification should be executed in the same order as is currently provided for notification on
the data of the sole shareholder; 3) without public registration the parties are not entitled to
use the fact of share transfer against the third persons; 4) the list of shareholders of close
company should be public; 5) it should be also possible to submit such notice in electronic
way.

Regarding peculiarities of liability of seller of close company shares for defects of
sold object:

9. In case of sale of close company shares as a mean of business transfer the buyer of
shares should have a possibility to avail the statutory protection regarding defects of thing
(enterprise). In such case the common rights of the buyer indicated in articles of CC might be
applied with possible allowance to the provisions of Article 6.408 of CC, which regulate the
legal subsequences of transfer of enterprise with defects. However, the better protection of the
buyer of shares may be assured with the help of contractual warranties of the seller.

10. The law restricts the seller’s liability for defects of sold object with a rule of
preconceived knowledge (factual or implied) of the buyer, which is not applicable when the
seller has assumed the contractual warranties regarding quality and (or) intentionally
concealed the defects. An unexecuted due diligence of the company in the acquisition of
business by the way of share transfer may be justifiable only in exceptional cases, when the
buyer of shares has a sufficient reason to put reliance on quality of the object (both the shares
and enterprise (business)). The knowledge of buyer‘s agents (imputed knowledge) should be
also attributed to the buyer*s factual knowledge. Clearly expressed and reasonable contractual
limitations of the seller‘s liability should be recognised as enforceable too. But any limitation
of the liability is not realizable in case of wilful misconduct or gross negligence of the seller of
shares.

11. In cases when the sale of shares may be recognized as a mean of business
(enterprise) transfer the buyer can appeal to mistake (fraud) not only in respect of the
characteristics of shares but also in respect of characteristics of company (enterprise) on
condition that it proves that these particular characteristics (indicators) had an essential
importance for transaction.

Regarding covenants (undertakings) not to compete concluded by the parties of

business transfer:
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12. Non-competition covenants should be recognized as lawful (allowable) supposing
that the following conditions are fulfilled: 1) a legitimate purpose of restrictions; and 2)
proportionality (reasonableness) of restrictions when their duration, their subject-matter
(content), their geographical field of application (territory) and the persons subject to them.
First condition requires that as the goal of such covenants was the protection of legitimate
interests of the parties (usually — the buyer of business) — an aspiration to ensure a transfer to
the buyer of the full value of object (enterprise, business) transferred (criteria of direct
relation and necessity for the implementation of the concentration). Second condition means
that such covenants should not restrict the competitive actions more than it is reasonably
necessary for achievement of legitimate goal, i.e. in specific case the following aspects should
correspond to the requirements of a reasonableness (proportionality): a) subjects of
restrictions (usually only active seller of shares); b) content (it should involve only related
with sold business and factual kinds of company‘s economical-commercial activity); c)
territory (usually only these markets, in which the business was really executed before the
transfer); and d) duration (usually for periods of up to two years, when only goodwill is
transferred, and for periods of up to three years, when the transfer includes both goodwill and
know-how).

In case of a breach of non-competition covenant the contractual liability may be
applicable to the defendant. The buyer should be also entitled to demand for termination of
the unlawful actions and (or) for compensation of damage, including the reimbursement of
lost incomes of the buyer and benefit received by the seller from the unlawful actions (Points

1-2 Part 1 Article 17 of Law on Competition).

In accordance with the accomplished research and provided conclusions the author has
suggested the amendments of applicable legal acts of the Republic of Lithuania:

1. To supplement the Article 47 of the Law on Companies of the Republic of
Lithuania with Part 9 and to lay it out as follows:

., 9. This Article is not applicable when the shares of private limited company are sold
to other shareholder of the company, unless otherwise established in the articles of
association. “

2. To supplement paragraph 2 of Article 34 of the Law on Companies of the
Republic of Lithuania with Point 2, while considering the previous Points 2-8 as Points 3-9,

and to lay it out as follows:

,,4. The Board adopts:
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1) decisions regarding participation of the company as an incorporator or member of
other legal persons,

2) decisions to transfer the parts (shares) of other legal persons owned by the

company,
3) decisions to found the branch offices and representative offices of the company,
4)<.>..“

Also to amend paragraph 5 of Article 34 of the Law on Companies of the
Republic of Lithuania and to lay it out as follows:
"5. Articles of association may provide that the Board before the adoption of decisions

indicated in Points 2, 4, 5, 6 and 7 of paragraph 4 this Article must obtain an approval of

general meeting of shareholder. The approval of general meeting of shareholders does not
eliminate the responsibility of the Board for decisions adopted by it.

3. To amend paragraph 4 of Article 14 of the Law on Companies of the
Republic of Lithuania and to lay it out as follows:

,,4. Person, who has acquired all shares of public limited company or any part of

shares of private limited company, or an owner of all shares of this public limited company or

an_owner of any part of shares of private limited company, after the transfer of part of

company shares to another person must notice to the company about the acquisition or
transfer of shares no later than within 5 days after conclusion of transaction. The notice must
include the number of acquired or transferred shares, nominal value of the share and
information about person, who has transferred the shares, and person, who has acquired the
shares (name, surname, personal code and inhabitation of natural person; name, legal form,
code and registered office of legal person). *

Also to amend paragraph 12 of Article 37 of the Law on Companies of the
Republic of Lithuania and to lay it out as follows:

., 12. When one person acquires all shares of public limited company or the owner of
all shares of public limited company transfers all or part of shares of the company to other

persons, also in cases of any transfer of shares of private limited company, the manager of the

company must notify about it the keeper of register of legal persons no later than within 5
days after reception of notice indicated in paragraph 4 of Article 14 of this Law.
Also to amend Point 23.1.2 of Regulation of Register of Legal Persons and to lay it

out as follows:
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,,23.1.2. information about shareholder of public limited company, when shareholder

of public limited company is one person, also information about shareholders of private

limited company. “

4. To supplement paragraph 1 of Article 6.327 of the Civil Code of the Republic
of Lithuania and to lay it out as follows:

., 1. Thing which is being sold must be of the quantity, quality and other description
required by the contract or, where the contract contains no specific requirements, correspond

to the regular requirements. If a right or security giving entitlement to possession of a thing

or enterprise is sold, the seller is bound to hand over the thing or enterprise to the buyer

corresponding to the requirements indicated in this paragraph.”

The author has also formulated the recommendations for the courts when solving the
cases related to sale of close company shares:

1. When an action regarding defects of acquired shares and (or) company
(enterprise, business) or other claims related to transfer of close company shares is submitted
to the court, it was purposeful for courts, first of all, to evaluate whether in specific case the
sale of company shares may be equated to business transfer. While executing such an
evaluation the courts should follow the criteria stated in conclusion No. 4 of this dissertation.

2. When solving the claims of the buyer of close company shares related to defects
of acquired shares and (or) company the courts should also take into consideration the actions
of the buyer personally — in particular, whether it properly fulfilled the duty to wonder, i.e.
whether it executed the due diligence of the company and whether it wondered about the
company in the same level as any another careful and mindful buyer of shares with
appropriate legal status and professionalism (see conclusion No. 3). Also the courts should
apply the rule of preconceived knowledge of the buyer and (or) limitations of liability of the
share seller indicated in the agreement (see conclusion No. 10). If the court finds that the
buyer personally was not careful and mindful enough as it was required under the
circumstances of the particular situation, the court should reduce the claim of the buyer or
even reject it.

3.  When solving the cases related to application of pre-contractual liability the courts
should not satisfy the demand of plaintiff to adjudge lost incomes (expectation damages). In
such case the aggrieved party could be awarded only with the direct damages, as well as with
reliance damages — the value of lost opportunity. A benefit received by the debtor may be

adjudged only in case of breach of pre-contractual duty of confidentiality.
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4. The courts should adjudge the value of lost opportunity as a damage only in
exceptional cases (particularly in the context of purchase-sale of the company), when all
conditions stated in conclusion No. 4 of the dissertation exists. If there is a ground to apply
the principle of difference of prices (i.e. when another alternative principal agreement was
concluded), the courts should assess the prices of the agreement, which was not concluded
with the third person, and the agreement, which was lastly concluded.

5. When solving the cases related to the pre-emption right of shareholders to acquire
the shares of close company offered for sale, the author recommends to the courts, inter alia,
to keep the following position:

- articles of association of close company may provide different procedures
(conditions) for realisation of pre-emption right, but it can not eliminate the right as
itself;

- fixing in the shareholders® agreements of non-application of this right or other
restrictions for transfer of company shares should be recognised as enforceable in
respect of the parties of the shareholders® agreement on condition that these
provisions do not contradict to the principles of reasonableness, justice and good
faith;

- as the subsequence of infringement of such pre-emption right should be only a
vitiation of the particular transaction of share sale and application of restitution, but
not a transfer of buyer’s rights and obligations to the shareholders, whose pre-
emption right was infringed;

- preconceived refusal from the objective pre-emption right should be assessed as a
transaction, which impose restrictions on the civil capacity, and therefore invalid;

- an obligatory commitment related to the subjective pre-emption right, which will
emerge in the future, could be recognised as valid and enforceable on condition that
it satisfies the conditions indicated in conclusion No. 5 of dissertation.

6. The courts on the ground of paragraph 3 of Article 6.227 of the Civil Code of the
Republic of Lithuania should recognise the fair party of the agreement or any other person
(for example, the creditor of the seller) as a proper plaintiff, who is entitled to dispute the
transaction of share sale on condition that they prove that the agreement infringed their rights
or legitimate interests.

7. The courts should accept the right of the buyer of shares to claim against the seller
concerning the legal and objective defects of the company, the shares of which were acquired

when the seller has been assumed the appropriate warranties. In the case of breach of the
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warranties it may be considered that the seller has transferred the object, which does not
satisfy the conditions of the agreement in a sense of paragraph 1 of Article 6.327 and
paragraph 1 of Article 6.333 of the Civil Code of the Republic of Lithuania..

8. There again, in cases where a sale of close company shares may be equated to the
business transfer, even in default of contractual warranties of the seller, the courts on the
ground of paragraph 4 of Article 1.5, paragraph 1 of Article 1.8, paragraphs 1-2 of Article
6.193 and Article 6.195 of Civil Code of the Republic of Lithuania and taking into
consideration the real goal (will) of the parties of transaction should accept a possibility of
application of statutory protection regarding defects of thing (enterprise).

9. When applying a reduction of share price as a mean of protection of buyer‘s
rights the courts should calculate the reduced price of shares in the following way: to multiply
the factual price of shares by agreed price and divide this amount from the value that the
shares would have if there are no defects’. The buyer has to prove the extents of value of
shares. Also in such cases the courts should give a particular weight to the results of
appropriate expertise (estimation of value).

10. When solving the cases related to non-competition covenants made additionally
by the parties of business transfer the author recommends for courts to follow the rules
indicated in conclusion No. 12 of the dissertation. The courts should give the equivalent and
composite weight for all factors (subjects, territory, scope, duration) of reasonableness
(proportionality) of such covenants. Also the courts should clearly argue and motivate their
decisions in such cases. It is also recommended for Competition Council to follow all
mentioned rules when assessing the admissibility of non-competition commitments assumed

by the parties of concentration.

3 ILe. the method of calculation may be expressed in the following formula: M = (R x S) / K, where M — reduced
price, R — real value, S — contractual price, K — value of shares without defects.
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Virginijus Bité
UZDAROSIOS BENDROVES AKCIJU PARDAVIMAS, KAIP VERSLO
PERLEIDIMO BUDAS

Santrauka

[VADAS

Tyrimo problematika ir darbo aktualumas. Verslo perdavimas — tai trecioji (po
verslo ikiirimo ir augimo) svarbiausia verslo gyvavimo ciklo stadija. Todél verslo praktikoje
nuolat vykdomi {vairtis verslo pardavimai, imoniy isigijimai, susiliejimai ir pan. Verslo
pardavimo sandoriy suaktyvéjimas paprastai sutampa su ekonominio pakilimo laikotarpiais.
Pasaulyje iki Sios dienos buvo SeSios jmoniy susiliejimy ir isigijimu (angl. Mergers &
Acquisitions) bangos: XIX a. paskutiniame deSimtmetyje, XX a. treCiajame, septintajame,
devintajame ir paskutiniame deSimtmeciuose bei paskutiné - 2003-2008 m. Be to, kaskart
verslo perleidimo sandoriy mastas did¢ja, jie sudétingeja, kartu keldami vis daugiau teisiniy
klausimuy.

Atkiirus Lietuvos nepriklausomybe (nuo 1990 m.) Lietuvoje pradéjo plétotis jvairiis
verslai, jie buvo ir yra kuriami bei perleidziami. Vienas populiariausiuy verslo pardavimo budy
Lietuvoje, kaip ir daugumoje uzsienio valstybiy, yra bendrovés, vykdancios konkrety versla,
akcijy pardavimas. Tiesa, isigaliojus 2000 m. Lietuvos Respublikos civiliniam kodeksui’
(toliau — LR CK), istatymo leidéjo buvo pasiiilytas naujas verslo perleidimo biidas — jmonés
kaip objekto pirkimas-pardavimas (LR CK 6.402 str.), taciau dél sandorio sudarymo
procediiry paprastumo bendrovés akcijy pardavimas iSlieka dominuojanciu verslo pardavimo
bidu.

Tenka konstatuoti, kad Lietuvos teisiné bazé akciju pardavimo ir verslo perdavimo
klausimais neturi giliy tradicijy, o ir dabar galiojantis reglamentavimas néra pakankamai
aiSkus. Negausi ir teismy praktika, kurioje bty analizuoti akcijy pardavimo kaip verslo
perleidimo biido teisiniai aspektai. D¢l verslo ir teisinio reglamentavimo tradiciju stokos
Lietuvos verslininkai bei verslo perleidimo srityje dirbantys teisininkai-praktikai perémé ir
aktyviai naudoja uzsienio valstybiy patirti. Verslo (akcijy) perleidimo sandoriai sudaromi
naudojant kitose valstybése, ypa¢ bendrosios teisés Salyse sukurtus sutarciy Sablonus, kuriy
tinkamumas bei leistinumas Lietuvos teisingje sistemoje dar néra ,patikrintas® teismy

praktikos ir teisés doktrinos.
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Taigi, akcijuy pardavimo kaip verslo perleidimo biido problematika sietina su daugeliu
kasdieninés teisinés praktikos ir teisés doktrinos klausimy. Visy pirma, neaisku, ar tas faktas,
kad sandorio tikruoju tikslu yra ne paprasciausiai akcijy kaip vertybiniy popieriy perleidimas,
bet verslo (jmonés) perdavimas, lemia kokius nors sandorio teisiniy aspekty aiskinimo ir
taikymo, Saliy atsakomybeés ypatumus? Ar grynaji akcijy pardavima reglamentuojanciy teisés
normy ,,sausas‘ taikymas tokiems sandoriams nepazeis abiejy Saliy ar kurios nors i$ jy teiséty
interesy? Kaip teisiSkai turéty biti vertinami ir kokias teisines pasekmes sukelti specifiniai
tokiy sandoriy sudarymo veiksmai (ikisutartinis bendrovés biiklés patikrinimas, ivairiis
ikisutartiniai dokumentai, akciju perleidimo suvarzymai ir t.t.)? Ypac jautrus ir ne tik
Lietuvoje, bet ir visoje Europoje diskutuojamas klausimas yra, ar akcijy pirkéjas gali reiksti
garantinius reikalavimus pardavéjui ne tik dél akcijy, bet ir dél bendrovés, jos vykdomo
verslo (turimos imongs) trikumy? Galiausiai, Lietuvos teis¢je néra visiSkai aiSkus ir verslo
perleidimo sandoriams budingy nekonkuravimy susitarimy teisétumo bei pasekmiy
klausimas.

I minétus ir daugeli kity darbe keliamy klausimy iki Siol sunku rasti aiskiy atsakymy
ne tik istatymy normose, bet ir teismy praktikoje bei teisés doktrinoje. Be to, panaSiis
probleminiai klausimai keliami bei aktyviai diskutuojami ir kitose Europos valstybése, net ir
tose, kuriose bendrovés daliy (akciju) perleidimas Zinomas dar nuo XIX a. pabaigos.

Minéta problematika, taip pat Siuolaikinio verslo tarptautinis pobtdis bei verslo
perleidimo sandoriy itaka Lietuvos ekonomikos raidai bitent ir lemia pasirinktos temos
aktualuma. Visai neseniai pasibaigé paskutinioji minéta jmoniy isigijimy banga, todé¢l galima
prognozuoti su verslo perleidimu akciju pardavimo budu susijusiy gin¢y ir byly skaicius
teismuose did¢jima. Todel autorius tikisi, kad Sis darbas taps instrumentarijumi teismams
sprendZziant tokio pobtidzio bylas, o gal prisidés prie to, kad teisiniy ginc¢y verslo perleidimo
sandoriy srityje biitu maziau. Atsizvelgiant | visas S$ias aplinkybés, bendrovés akciju
pardavimo kaip verslo perleidimo btido probleminiy aspekty moksliné analizé yra biitina.

Tyrimo objektas. Sio darbo objektas yra uzdarosios bendrovés’ akcijy pardavimo
kaip verslo perleidimo biido teisiniai santykiai, ju teisinis reguliavimas bei praktinis taikymas

ir aiSkinimas.

* Valstybés Zinios. 2000, Nr. 74-2262 (2008-12-30 d. redakcija).

> Dél jvairiose valstybése besiskirianéiy konkre¢iy bendrovés teisiniy formy pavadinimy ir visoms jurisdikcijoms
budingo bendroviy skirstymo { atvirasias (angl. public) ir uzdarasias (angl. closed), disertacijoje naudojama
apibendrinanti uzdarosios bendrovés savoka. Lietuvoje uzdarosios bendrovés forma atitinka uzdaroji akciné
bendroveé (UAB).
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Galima konstatuoti, kad verslo perleidimo pozymius daug dazniau atitinka biitent
uzdaryjy bendroviy akcijy perleidimas, kadangi uzdarosios bendrovés yra ta tikroji verslo
vykdymo priemong¢, skirtingai nuo atviryjy (angl. public) bendroviy, kurios yra labiau skirtos
investavimui. Sie aspektai lémé $io tyrimo objekto susiaurinima iki uZdarosios bendroveés
akciju pardavimo kaip verslo perleidimo btido, netiriant atviryju bendroviu (akciniy
bendroviy) akciju pardavimo klausimy, pasiZyminc¢iy sava specifika, susijusia su vieSosios
prekybos vertybiniais popieriais taisyklémis.

Tyrimo dalykas yra materialinio teisinio pobiidzio uzdarosios bendrovés akcijy
pardavimo kaip verslo perleidimo biido aspektai, reguliuojami civilinés teisés. Todél darbe
neanalizuojami akciju pardavimo mokestiniai, taip pat sandoriy finansavimo, Saliy santykiy
po sandorio uzbaigimo aspektai, tarptautinés privatinés teisés klausimai ir pan.

Tyrimo tikslas — sistemiSkai iSanalizuoti akcijy pardavimo kaip verslo perleidimo
biido svarbiausius teisinius aspektus, nustatyti aktualiausias teorines ir praktines $io instituto
aiSkinimo bei taikymo problemas ir, atsizvelgiant | kity valstybiu patirt; bei pasaulines
tendencijas, pateikti pasiiilymus ir rekomendacijas Siy problemy efektyviam sprendimui bei
teisés normy patobulinimui, tokiu biidu papildant nacionalinés teisés doktring Sioje srityje.

Siam tikslui pasiekti iskeliami Sie darbo uzdaviniai:

1. Atskleisti uzdarosios bendroves akciju pardavimo kaip verslo perleidimo biido
samprata, diagnozavimo kriterijus ir specifinius bruozus.

2. ISanalizuoti esminius teisinius ikisutartinés verslo perleidimo parduodant akcijas
stadijos aspektus.

3. I8tirti ir pvertinti taikomus ir verslo perleidimo sandoriams reikSmingus uzdarosios
bendrovés akciju pardavimo suvarZymus, butinus sutikimus (leidimus) bei
formalius sandorio jforminimo reikalavimus.

4. ISanalizuoti akcijy pardavéjo kaip verslo perleidéjo atsakomybés uz parduoto
objekto trikumus ypatumus.

5. [Istirti verslo perleidimo kontekste sandorio Saliy sudaromus nekonkuravimo
susitarimus (isipareigojimus), iSskirti (diagnozuoti) tokiy susitarimy teisétumo
(leistinumo) salygas bei nustatyti ju pazeidimo pasekmes.

Atliekdamas tyrima aukSCiau nurodytais aspektais, autorius sieké nustatyti
aktualiausias teorines bei praktines problemas ir pateikti pasitlymus teisés normy
patobulinimui bei rekomendacijas teismams.

Darbo naujumas ir jo reikSmé. Lietuvos teisés doktrinoje akciju pardavimo kaip

verslo perleidimo biido tema yra praktiskai nenagrinéta, iSskyrus fragmentiska atskiry
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bendroves akciju pirkimo-pardavimo aspektuy aptarima, nepateikiant sisteminés mokslinés
analizés. Verslo perleidimo instituto (iskaitant ir akcijuy pardavima) tyrimy kitose valstybése
taip pat néra daug, o daugumoje atlikty tyrimy bendrovés akcijy pardavimo teisiniai aspektai
analizuojami aptariant tokiy sandoriy reglamentavima konkrecioje teisinéje sistemoje arba
pateikiamos labiau praktinio pobiidzio lyginamosios studijos, tiksliau — bendra informacija
apie verslo perleidimo reglamentavima ir praktika atskirose jurisdikcijose.

Taigi, Sioje disertacijoje pirma karta Lietuvoje pateikiama iSsami sisteminé uzdarosios
bendrovés akcijy pardavimo kaip verslo perleidimo biido analizé. Todé¢l integruotas,
kompleksinis tyrimas §ioje srityje yra reikSmingas, visy pirma, teoriniu—doktrininiu pozitriu.

Sio darbo praktiné reik§mé taip pat turi bati pazyméta. Tyrimo metu i§samiai yra
iSnagrinéti uzsienio ir Lietuvos teisés aktai, doktrina bei teismy praktika, susijusi su akcijy
pirkimo-pardavimo teisiniy santykiy teisiniais aspektais, o atlikus tyrima yra pateikiami
praktiniai pasitlymai, kurie turéty padéti Lietuvos teiséje iSspresti akciju pardavimo
klausimus, nepazeidziant protingo balanso tarp verslo pardavejo, verslo pirkéjo ir treciyju
asmeny interesy, arba bent jau biti inovatyviy idéjy Saltiniu Lietuvos jstatymuy leidéjui. Sis
tyrimas, pateikiantis koncentruota uzsienio Saliy patirties apzvalga ir Lietuvos teisinés bazés
analize¢, gali buti Saltiniu teismams, susiduriantiems su neaiskiais teisés normy aiskinimo ir
taikymo klausimais akciju pardavimo kontekste, o taip pat ir teisininkams-praktikams,
rengiantiems tokius sandorius iforminancius dokumentus, konsultuojant verslo pirkéjus ir
pardavéjus bei ginant paZeistas jy teises teismuose.

Be to, atliktas tyrimas gali paskatinti arba biiti pagrindu tolimesnéms mokslinéms
diskusijoms S§ia tema, ieSkant optimaliy iSkelty probleminiy klausimy sprendimy, o taip pat
tapti atspirties taSku Sioje disertacijoje neanalizuoty akcijy pardavimo aspekty tyrimams.

Ginamieji disertacijos teiginiai:

1. Verslo perleidimas - tai verslo (kaip komercinés veiklos) ekonominio valdytojo
pasikeitimas, kai 1§ vieno subjekto kitam perduodamos (visam laikui arba laikinai)
teisés/galimybés priimti ekonominius ir strateginius sprendimus vykdant konkrety
versla (komercing veikla) ir teisés/galimybés disponuoti pelnu/nuostoliu i§ tos
veiklos.

2. Verslo perleidimo pozymius dazniausiai atitinka butent uZdaryjy bendroviy, t.y.
bendroviu, kuriy akcijos negali biiti platinamos viesai ir kuriu akcijy perleidimui
taikomi apribojimai, akcijy perleidimas.

3. Istatymas pardavéjo atsakomybe uz parduoto objekto trikumus apriboja

1Sankstinio pirkéjo zinojimo taisykle, kuri verslo perleidimo parduodant akcijas
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sandoriy atvejais tam tikra prasme netiesiogiai suponuoja akcijy pirkéjo pareiga
atlikti isigyjamos bendrovés biiklés patikrinima (due diligence).

4. Uzdarosios bendroveés akceijuy pardavimo kaip verslo perleidimo biido atveju akcijy
pirkéjui turéty biti leidziama pasinaudoti istatymine apsauga dél daikto (imonés)
trokumu.

5. Akcijy pardavejo ir pirkéjo verslo perleidimo kontekste sudaromi nekonkuravimo
susitarimai turéty buti pripazinti teisétais (leistinais), jeigu jie sudaryti teiséty

interesy apsaugos tikslu ir yra protingi (proporcingi).

DARBO METODOLOGIJA

Atliekant $i tyrima ir siekiant tyrimo tikslo bei formuluojant iSvadas, pasitilymus ir
rekomendacijas buvo naudojami {vairs moksliniai metodai. Pagrindiniai darbe taikyti
metodai: lingvistiné, dokumenty (Saltinio turinio), loginé, sisteminé, teleologiné, istoriné,
lyginamoyji, kritiné analizé.

Lingvistinis metodas naudotas aiSkinant teisés normy bei teismy sprendimy
formuluotes, atskiras sagvokas.

Dokumenty (Saltinio turinio) analizés metodas pasitelktas nustatant Lietuvos ir
uzsienio teisés normuy, teismy sprendimy, teisés doktrinos darby turini bei tikraja prasme.

Loginés analizés metodais (indukcijos, dedukcijos, sintezés) naudotasi analizuojant
teoring ir prakting medziaga, formuluojant pagristus, argumentuotus ir logiskus
apibendrinimus, iSvadas, pasitlymus ir rekomendacijas.

Sisteminés analizés metodas leido nuosekliai analizuoti akcijy pardavimo teisini
reglamentavima.

Teleologinis (istatymo leidéjo ketinimy, teisés normy paskirties) metodas panaudotas
nagringjant atitinkamuy teisés instituty, teisés normy tikslus bei paskirti.

Istorinis metodas yra panaudotas uzdarosios bendrovés instituto genezei, atskiry su
akcijuy pardavimu susijusiy aspekty teisinio reglamentavimo raidai istirti.

Nors tyrimo tikslas nebuvo pateikti iSsamia lyginamaja uzdarosios bendrovés akcijy
pardavimo analizg, taciau lyginamasis metodas yra naudojamas lyginant daugelio Europos
valstybiy teisini reglamentavima bei teismuy praktika analizuojamais akcijy pardavimo
klausimais, ieSkant galimy sprendimo varianty nustatytoms Lietuvos teisinio reglamentavimo

problemoms ir teisés spragoms, modeliuojant galimus teisinés bazés tobulinimo pasitilymus.
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Kritinés analizés metodo pagalba yra kritiSkai vertinamos akcijy pardavima
reglamentuojancios teisés normos, teismy praktika, doktrininis aiSkinimas, nurodomi juy

privalumai ir trilkumai.

DISERTACIJOS TURINIO APZVALGA

Darbo struktiira nuléme iSsikelti tyrimo uzdaviniai — kiekvienam juy skiriama
atitinkama darbo dalis (skyrius). Kiekvienas skyrius uzbaigiamas konkretaus skyriaus
apibendrinimu.

Pirmajame skyriuje analizuojamos pagrindinés savokos (tokios kaip verslas, verslo
perleidimas ir kt.), leidzian¢ios nuosekliai pereiti prie konkreciy akciju pardavimo aspekty
analizés. Atskleidziama akcijy pirkimo-pardavimo, kaip verslo perleidimo biido, samprata,
nuo kity verslo perleidimo budy atribojantys kriterijai. ISsamiai ir nuosekliai iSskiriami
(diagnozuojami) kriterijai, lemiantys akcijy pardavimo pripazinima verslo perleidimu. Be to,
siekiant paaiSkinti bitent uzdarosios bendrovés akciju pardavimo tyrimo iSskirtinuma,
atskleidziama uzdarosios bendrovés samprata, specifiniai bruozai bei evoliucija.

Antrajame darbo skyriuje yra tiriami verslo perleidimui itin reikSmingos ikisutartinés
sandorio stadijos teisiniai aspektai. Atskleidziama ikisutartinés (deryby) stadijos samprata ir
reikSmé verslo perleidimo kontekste, analizuojami sudaromi ikisutartiniai dokumentai, ju
teisinés pasekmés, verslo perleidimo sandorio Saliy ikisutartinés pareigos. Didelis démesys
skiriamas bendrovés biiklés patikrinimo sampratos ir reikSmés analizei, taip pat verslo
perleidimo sandorio $aliy ikisutartinés atsakomybés teoriniams bei praktiniams aspektams.

Treciame skyriuje analizuojami {vairiis akcijy perleidimo apribojimai, su kuriais
susiduria verslo perleidimo sandorio Salys, ypac Lietuvos teiséje taikoma akcininky pirmumo
teis¢ isigyti parduodamas akcijas, taip pat ES ir nacionaliniu lygiu vykdoma koncentracijy
kontrolé bei kiti tokiy sandoriy atveju biidingi sutikimai (leidimai). Be to, tiriamas dabar
galiojanc¢iu akcijy pardavimo sandoriy formos reikalavimy efektyvumas ir pakankamumas,
duomeny apie uzdarosios bendrovés akcininkus vieSos registracijos itvirtinimo tikslingumas,
pasiiilomas tokios registracijos modelis.

Ketvirtasis skyrius skirtas akciju pardavéjo atsakomybés uz trikumus ypatumy
analizei. IS pradziy analizuojama istatyminé akcijy pirkéjo apsauga, analizuojama galimybé
akcijy perleidimo sandoriams taikyti daikty (imonés) trilkumy normas. Taip pat tiriami ir

sutartiniy pardavéjo garantijy aspektai, akciju pirkéjo teisiy gynimo biuidai bei sandorio
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pripazinimo negaliojanc¢iu dé¢l suklydimo ir apgaulés ypatumai akcijy (verslo) perleidimo
atveju.

Penktajame disertacijos skyriuje atskleidziama verslo perleidimo S$aliy sudaromy
nekonkuravimo susitarimy samprata, iSskiriamos ir analizuojamos tokiy susitarimy teisétumo
(leistinumo) salygos, analizuojamos isipareigojimu nekonkuruoti pazeidimo teisinés

pasekmes.

ISVADOS IR REKOMENDACIJOS

Atliktos visapusiSskos su nagrinéjama tema susijusiy aktualiy Lietuvos ir uZsienio
teisés akty, teismu praktikos bei mokslinés literatiiros mokslinés analizés pagalba buvo
suformuluotos Sios pagrindinés i§vados:

Dél uzdarosios bendrovés akcijy pardavimo kaip verslo perleidimo biido sampratos:

1. Verslo perleidimu bendrovés akciju pirkimas-pardavimas turéty biiti pripazintas
tuomet, kai tokio sandorio ekonominis tikslas (abieju sandorio $aliy tikroji valia) yra perleisti
versla (imong), o ne paprasCiausiai bendrovés akcijas kaip vertybinius popierius. Minétas
sandorio tikslas gali biiti nustatytas pagal Siuos pagrindinius kriterijus: 1) perleidziamy akcijy
kiekis; 2) perleidziamos veikiancios (realiai verslq vykdancios) bendrovés akcijos. Be to,
fakultatyviniais kriterijais gali buti sandorio kainos dydis ir struktira bei kitos sandorio
saqlygos (aplinkybés).

Bendrovés akcijy pardavimo pripazinima verslo perleidimu turéty lemti tik tokio akcijy
kiekio perleidimas, kuris faktiSkai reiskia verslo (kaip komercinés veiklos) ekonominio
valdytojo pasikeitimq, kai i§ vieno subjekto kitam perduodamos (visam laikui arba laikinai)
teisés/galimybés priimti ekonominius ir strateginius sprendimus vykdant konkrety versla
(komercing veikla) ir teisés/galimybés disponuoti pelnu/nuostoliu i$ tos veiklos. Kaip taisykle,
sandorio objektu turéty buti dviejy trecdaliy ar didesné balsavimo teisiy dauguma, jeigu
bendrovés jstatai nenustato didesnés daugumos. Mazesnio kiekio akciju perleidimas taip pat
gali bti pripazintas verslo perleidimu, jeigu akciju igijéjui verslo kontrolé perduodama kitokiy
sutar¢iy pagalba. Be to, neturéty biti jskaitomos pirkéjui jau priklausancios konkrecios
bendrovés akcijos. ReikSmingas kiekis gali buti perleistas ir keliais atskirais sandoriais, jeigu
visus sandorius sieja vieninga Saliy valia perleisti imonés kontrolg ir tie sandoriai negali buti
vertinami atskirai vienas nuo kito.

2. Verslo perleidimo pozymius dazniausiai atitinka biitent uzdaryjy bendroviy, t.y.

bendroviu, kuriu akcijos negali buti platinamos viesai ir kuriu akcijy perleidimui taikomi
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apribojimai, akciju perleidimas. Lietuva priskirtina tai valstybiy grupei, kur uzdarosios
bendrovés formai buvo paliktas akcinio kapitalo pozymis (t.y. kapitalo dalijimas i akcijas), ir
Lietuvoje uzdarosios bendrovés modeli atitinka uzdaroji akciné bendrové (UAB).

Dél ikisutartinés (deryby) akcijy pardavimo stadijos ypatumy:

3. Ikisutartiné (deryby) sandorio stadija uzdarosios bendrovés akciju pardavimo kaip
verslo perleidimo biido sandoriuose yra ypac svarbi. Be bendryjy visiems sandoriams taikomy
taisykliy (pvz., Salims nustatyty bendryju saziningumo, informavimo ir konfidencialumo
pareigy) ikisutartiné stadija ¢ia pasizymi $iais paminétinais ypatumais:

- informavimo pareiga labiau priskirtina akcijy pardavéjui, kuris privalo atskleisti
pirkéjui esming informacija tiek apie parduodamas akcijas, tiek ir apie bendrovés
vykdoma verslq (imone);

- tokiems sandoriams ypac yra budingas perkamos bendrovés biiklés patikrinimo
(angl. due diligence) etapas. LR CK normy analizé¢ leidzia daryti iSvada, kad
egzistuoja pirkéjo pareiga adekvaciai domeétis, o Sios pareigos nejvykdymas gali
atimti i$ pirkeéjo galimybe véliau pasinaudoti savo teisiy gynimo biidais. Minimaliai
toks patikrinimas turéty apimti vieSos informacijos bei pirkéjui itin reikSmingy
perkamos bendrovés aspekty patikrinima;

- Nukentéjusioji Salis gali reikalauti fiesioginés Zalos (nuostoliy) atlyginimo,
prarastos galimybés piniginés vertés priteisimo, o pazeidus konfidencialumo
pareiga - ir skolininko gautos naudos priteisimo. Negautos pajamos negali biti
priteisiamos.

4. Prarastos galimybés piniginés vertés priteisimas galimas tik iSimtinais atvejais,
kai yra Sios salygos: 1) nesaziningos Salies elgesio nulemtas nukentéjusios Salies pagristas
tikéjimas sutarties sudarymu; 2) nukentéjusiosios Salies atsisakymas realiy galimybiy sudaryti
sutart] su treciuoju asmeniu; 3) kaltosios Salies nepagristas atsisakymas sudaryti sutartj;, 4)
prarastos galimybés realumo irodymas; 5) priezastinis rysys tarp atsakovo neteiséty veiksmuy
ir prarastos galimybés; 6) to reikalauja teisingumo, protingumo ir sqziningumo principai; 7T)
paties ieskovo pakankamas apdairumas bei riapestingumas. Vienu 1§ galimy nuostoliy
apskai¢iavimo biuduy (konkreciai, kai nukentéjusioji Salis sudaro kita, nesudarytaja
pakeiciancia, pagrinding sutartj) gali biiti kainy skirtumo principas. Tokiu atveju priteistini
nuostoliai turéty biti apskaiiuojami, atsizvelgiant i sutarties, kuri nebuvo sudaryta su
treciuoju asmeniu, kainos ir sutarties, kuri galiausiai buvo sudaryta, kainos skirtuma.

Dél uzdarosios bendrovés akcijy pardavimo suvarzymy ir papildomy reikalavimy:
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5. Lietuvoje pasirinkta ,pirmumo salygos“ (,,pasiilymo*) akcijy perleidimo
apribojimy sistema - akcininky pirmumo teis¢ isigyti parduodamas uzdarosios bendrovés
akcijas. Objektinés pirmumo teisés iSankstinis atsisakymas vertintinas kaip sandoris,
ribojantis asmens teisnuma, ir todél negaliojantis. Tac¢iau galimas prievoliniy isipareigojimy
dél ateityje atsirasiancios subjektinés pirmumo teisés prisiémimas, jeigu prievolés dalykas bus
pakankamai apibréZtas, o pats isipareigojimas bus saziningas, protingas, teisingas ir
nediskriminuojantis.

6. Verslo perleidimo atveju yra reikSminga ir nacionaliné bei ES koncentraciju
kontrolé. Abiem atvejais koncentracijyu kontrolés taikymo bendrosios salygos yra: 1)
koncentracijos buvimas (verslo perleidimas akciju pardavimo biidu visuomet atitiks Sia
salyga); ir 2) tam tikry apyvartos kriterijy virSijimas (akcijy perleidimo atveju skai¢iuojamos
akciju pirkéjo ir isigyjamos bendrovés apyvartos). Kita vertus, Salys gali pasitlyti
pakankamus, issamius, veiksmingus ir operatyvius isipareigojimus (konkurencijos gynimo
priemones) neigiamo poveikio konkurencijai paSalinimui. Vis délto, tinkamais paprastai
turéty biiti pripazistami tik struktiriniai, bet ne elgesio isipareigojimai.

7. Tam tikrais atvejais uzdarosios bendrovés akcijy perleidimui gali reikéti gauti ir
pardavéjo sutuoktinio, specifiniy imoniy (banky, draudimo imoniy) veikla prizitrinciy
institucijy, Saliy vidiniy organy (jei tai numatyta istatuose) ar Saliy arba perleidZziamos
bendrovés sudaryty sutar¢iy kontrahenty sutikimus (leidimus). Vienais atvejais sutikimo
negavimas gali lemti akcijy perleidimo sandorio pripazinima niekiniu (negavus specifiniy
imoniy veikla prizidirin¢iy institucijy leidimo), kitais — buti sandorio gincijimo pagrindu
(negavus sutuoktinio ar vidiniy organy sutikimo), o dar kitais (negavus kontrahenty sutikimy
(leidimy)) — galimos tik konkrecioje sutartyje numatytos pasekmes (sutartiné atsakomybé),
bet ne sandorio gincijimas (iSskyrus, jeigu irodomos visos actio Pauliana salygos).

8. Lietuvoje néra pagrindo nustatyti privalomos notarinés formos uzdarosios
bendroveés akcijy perleidimui. Taciau, teisinio aiSkumo ir akcininky sudéties skaidrumo
uztikrinimo tikslais autorius siiilo idiegti toki uZdarosios bendroves akcininky duomeny viesos
registracijos modelj: 1) Juridiniy asmeny registrui turi buti praneSama apie bet kokius
uzdarosios bendrovés akcininky sudéties (akcininky saraso) pasikeitimus; 2) praneSama ta
pacia tvarka, kaip ir $iuo metu nustatyta praneSimui apie vienintelio akcininko duomenis; 3)
be vieSos registracijos Salys negali panaudoti akcijy perleidimo fakto prie§ treciuosius
asmenis; 4) uzdarosios bendrovés akcininky sarasas biity viesas; 5) turéty biiti galimybé toki

pranesSima pateikti ir elektroniniu bidu.
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Dél uzdarosios bendroveés akcijy pardavéjo atsakomybés uz parduoto objekto
tritkumus ypatumuy:

9. Tais atvejais, kai akciju pardavimas konkre€ios bylos aplinkybémis gali biti
prilygintas verslo (imongés) perleidimui, akcijy pirkéjui turéty buti leidziama pasinaudoti
istatymine apsauga dél daikto (jmonés) trikumy. Tokiu atveju galéty biiti taikomos
bendrosios LR CK straipsniuose numatytos pirkéjo teisés, galbit atsizvelgiant { LR CK 6.408
straipsnio nuostatas, reglamentuojanc¢ias imonés su trikumais perdavimo teisines pasekmes.
Vis délto, didesné akcijy pirkéjo apsauga gali biiti uztikrinta sutartiniy pardavéjo garantijy
pagalba.

10. Istatymas pardavéjo atsakomybg¢ uz parduoto objekto trukumus apriboja
iSankstinio pirkéjo Zinojimo (faktinio arba numanomo) taisykle, kuri netaikoma, jei pardavéjas
prisiémé sutartines kokybés garantijas ir (arba) tycia nuslépé trikumus. Bendrovés buklés
patikrinimo neatlikimas isigyjant versla akcijy perleidimo budu gali buti pateisinamas tik
iSimtinais atvejais, kai akcijy pirkéjas turi pakankama pagrinda pasitikéti objekto (tiek akcijy,
tiek ir imonés (verslo)) kokybe. Pirkéjo faktiniam Zinojimui turéty buti priskirtas ir pirkéjo
agenty zinojimas (priskirtasis Zinojimas). Vykdytinais pripazintini ir aiskiai iSreiksti bei
protingi sutartiniai akcijuy pardavéjo atsakomybés apribojimai, iSskyrus pardavéjo #ycios ir
didelio neatsargumo atvejus.

11. Tais atvejais, kai akcijy pardavimas gali buti prilygintas verslo (imonés)
pardavimui, pirkéjas gali remtis suklydimu (apgaule) ne tik del akcijy, bet ir dél bendrovés
(imonés) savybiy, jeigu irodys, kad Sios konkreCios savybés (rodikliai) turéjo esminés
reik§més sandoriui.

Dél verslo perleidimo saliy sudaromy nekonkuravimo susitarimy (isipareigojimy):

12. Nekonkuravimo susitarimai turéty buti pripazinti teisétais (leistinais), jeigu
iSpildomos Sios salygos: 1) teiséto apribojimy tikslo; ir 2) apribojimy proporcingumo
(protingumo) ju trukmés, dalyko (turinio), geografinés taikymo srities (teritorijos) ir subjekty
aspektais. Pirmoji salyga reikalauja, kad tokiy susitarimy tikslas buty Saliy (paprastai verslo
pirkéjo) teiséty interesy apsauga - siekis uztikrinti nesumazéjusios vertés objekto (imongs,
verslo) perdavima pirkéjui (tiesioginés sqsajos ir bitinumo Koncentracijos vykdymui
kriterijai). Antroji salyga reiSkia, kad tokie susitarimai neturi suvarzyti konkurenciniy
veiksmy daugiau, negu protingai bitina teisétam tikslui pasiekti, t.y. protingumo
(proporcingumo) reikalavimus konkreciu atveju turi atitikti: a) apribojimy subjektai (paprastai
tik aktyvus akcijy pardavéjas); b) turinys (turi apimti tik su parduotu verslu susijusias faktines

bendroves tkinés-komercinés veiklos rusis); c) teritorija (paprastai tik tos rinkos, kuriose
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realiai buvo vykdomas verslas iki perleidimo); ir d) trukmé (paprastai du metai vien tik firmos
prestizo perleidimo atveju ir trys metai, kai perleidziamas tiek firmos prestizas, tiek ir
pazangioji patirtis).

Nekonkuravimo susitarimo pazeidimo atveju atsakovui gali buti taikoma sutartiné
atsakomybé. Pirkéjas taip pat turéty teisg kreiptis | teisma dél neteiséty veiksmy nutraukimo ir
(arba) padarytos zalos, iskaitant pirkéjo prarastas pajamas ir pardavéjo 1S neteiséty veiksmy
gautq naudq, atlyginimo (LR KI 17 str. 1 d. 1-2 p.).

Remiantis atliktu tyrimu ir pateiktomis iSvadomis, buvo pasitlyti galiojan¢iy Lietuvos
Respublikos teisés akty pakeitimai:

1. Papildyti LR AB] 47 straipsnj 9 dalimi ir iSdéstyti ja taip:

9. Kai uzdarosios akcinés bendrovés akcijos parduodamos kitam bendroveés
akcininkui, Sis straipsnis netaikomas, jei ko kita nenumato bendrovés jstatai. *

2. Papildyti LR AB] 34 str. 4 dalj 2 punktu, buvusius 2-8 punktus atitinkamai
laikant 3-9 punktais, ir iSdéstyti ja taip:

., 4. Valdyba priima:

1) sprendimus bendrovei tapti kity juridiniy asmeny steigéja, dalyve;

2) sprendimus dél bendrovés turimy kity juridiniy asmeny daliy (akcijy, pajy)

perleidimo;
3) sprendimus steigti bendroveés filialus ir atstovybes,
4 <.>.."
Taip pat pakeisti LR ABI 34 str. 5 d. ir iSdéstyti ja taip:
"5. Istatuose gali biiti numatyta, kad valdyba, pries priimdama Sio straipsnio 4 dalies

2, 4, 5, 6 ir 7 punktuose nurodytus sprendimus, turi gauti visuotinio akcininky susirinkimo

pritarimq. Visuotinio akcininky susirinkimo pritarimas nepanaikina valdybos atsakomybés uz

priimtus sprendimus.
3. Pakeisti LR ABJ 14 str. 4 d. ir i8déstyti ja taip:

4. Asmuo, jsigijes visas akcinés bendrovés akcijas ar bet kokiq dali uzdarosios

akcinés bendrovés akcijy, arba sies akcinés bendrovés visy akcijy savininkas ar bet kokios

dalies uzdarosios akcinés bendrovés akcijy savininkas, perleides dalj bendrovés akcijy kitam

asmeniui, apie akcijy isigijimq ar perleidimq ne véliau kaip per 5 dienas nuo sandorio
sudarymo turi pranesti bendrovei. Pranesime turi biiti nurodytas isigyty ar perleisty akcijy
skaicius, akcijos nominali verté ir duomenys apie akcijas perleidusi ir jas isigijusi asmenj
(fizinio asmens vardas, pavardé, asmens kodas ir gyvenamoji vieta; juridinio asmens

pavadinimas, teisiné forma, kodas ir buveiné). *
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Taip pat pakeisti LR AB] 37 str. 12 d. ir iSdéstyti ja taip:

., 12. Kai visas akcinés bendrovés akcijas isigyja vienas asmuo arba akcinés bendrovés

visy akcijy savininkas perleidzia visas ar dalj bendrovés akcijy kitiems asmenims, taip pat

ivvkus bet kokiam uzdarosios akcinés bendrovés akcijy perleidimui, bendrovés vadovas apie

tai ne véliau kaip per 5 dienas nuo Sio Istatymo 14 straipsnio 4 dalyje nurodyto pranesimo
gavimo dienos turi pranesti juridiniy asmeny registro tvarkytojui. *

Taip pat pakeisti Juridiniy asmeny registro nuostaty 23.1.2 p. ir i8déstyti ji taip:
,23.1.2. duomenys apie akcinés bendrovés akcininkq, kai akcinés bendroveés

akcininkas yra vienas asmuo, taip pat duomenys apie uzdarosios akcinés bendrovés

3

akcininkus. ‘
4. Papildyti LR CK 6.327 str. 1 d. ir iSdéstyti ja taip:
., 1. Parduodamy daikty kokybé, kiekis ir kiti kriterijai turi atitikti sutarties sqlygas, o

Jjeigu sutartyje néra nurodymy, - jprastus reikalavimus. Jeigu parduodama teisé ar vertybinis

popierius, jgalinantys valdyti daikta ar imone, pardavéjas privalo perduoti pirkéjui ir pati

daiktq ar jmone, atitinkancius Sioje straipsnio dalyje nurodytus reikalavimus. “

Taip pat buvo suformuluotos ir rekomendacijos teismams, sprendziant su uzdarosios
bendrovés akcijy pardavimu susijusias bylas:

1. Kai teismui pateikiamas ieSkinys dél isigytu akciju ir (ar) bendrovés (imonés,
verslo) trukumy ar kity su uzdarosios bendrovés akcijuy perleidimu susijusiy reikalavimuy,
teismams biity tikslinga, visy pirma, ivertinti, ar konkrecios bylos atveju bendrovés akciju
pardavimas gali buti prilygintas verslo perleidimui. Atlikdami toki jvertinima, teismai turéty
vadovautis disertacijos iSvadoje Nr. 4 i§déstytais kriterijais.

2. Spregsdami dél uzdarosios bendrovés akcijy pirkéjo reikalavimy, susijusiy su
paaiskejusiais isigyty akcijy ir (arba) bendrovés trikumais, teismai turéty atsizvelgti ir i paties
pirkéjo veiksmus — konkreciai, ar jis tinkamai ivykdé pareigq dométis, t.y. ar jis atliko
bendroves buklés patikrinima ir ar doméjosi perkama bendrove tiek, kiek dométuysi bet kuris
kitas atidus ir ripestingas atitinkamo teisinio statuso ir profesionalumo akcijy pirkéjas (Zr.
iSvada Nr. 3). Taip pat teismai turéty taikyti iSankstinio pirkéjo Zinojimo taisykle ir (arba)
sutartyje numatytus akciju pardavéjo atsakomybés apribojimus (zr. iSvada Nr. 10). Jeigu
nustatoma, kad pats pirkéjas nebuvo pakankamai atidus ir riipestingas, kaip to reikalavo
konkrecios situacijos aplinkybés, pirkéjo reikalavimas turéty biiti sumaZintas arba iSvis
atmestas.

3. Spresdami bylas dél ikisutartinés atsakomybés taikymo, teismai neturéty

patenkinti ieSkovo reikalavimo priteisti negautas pajamas (likesciy nuostolius). Tokiu atveju
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nukentéjusiajai Saliai galéty biiti priteisiami tik tiesioginiai nuostoliai, taip pat pasitikéjimo
nuostoliai - prarastos galimybés pinigine verté. Skolininko gauta nauda gali buti priteisiama
tik ikisutartinés konfidencialumo pareigos pazeidimo atveju.

4. Prarastos galimybés piniging verte kaip nuostolius teismai turéty priteisti tik
iSimtinais atvejais (ypa¢ bendrovés pirkimo-pardavimo kontekste), kai yra visos disertacijos
iSvadoje Nr. 4 i8destytos salygos. Jeigu yra pagrindo taikyti kainy skirtumo taisyklg (t.y. kai
buvo sudaryta kita, nesudarytaja pakeiCianti, pagrindin¢ sutartis), teismai turéty vertinti
sutarties, nesudarytos su treciuoju asmeniu, ir sutarties, kuri galiausiai buvo sudaryta, kainas.

5. Spresdami bylas dél uzdarosios bendrovés akcininky pirmumo teisés isigyti
parduodamas akcijas, teismams autorius rekomenduoja, be kita ko, laikytis tokios pozicijos:

- uzdarosios bendrovés istatuose gali biiti nustatytos tik kiek kitokios pirmumo teisés

igyvendinimo procediiros (salygos), bet nepanaikinta pati teis¢;

- Sios pirmumo teisés netaikymo arba kitokiy bendrovés akciju perleidimo
apribojimy nustatymas akcininky sutartyse turéty buti pripazistami vykdytinais
akcininky sutarties Saliy atzvilgiu, jeigu Sios nuostatos neprieStarauja protingumo,
teisingumo ir saZiningumo principams;

- Sios pirmumo teisés pazeidimo pasekmémis turéty buti tik konkretaus akcijy
pardavimo sandorio pripazinimas negaliojanciu ir restitucijos taikymas, bet ne
pirkéjo teisiy ir pareigy perkélimas akcininkams, kuriy pirmumo teisé paZeista;

- objektinés teisés iSankstinis atsisakymas turéty biiti vertinamas kaip sandoris,
ribojantis asmens teisnuma ir todél negaliojantis;

- prievolinis isipareigojimas dél ateityje atsirasiancios subjektinés pirmumo teisé€s
galéty buti pripazistamas galiojan¢iu ir vykdytinu, jeigu jis atitinka disertacijos
iSvadoje Nr. 5 nurodytas salygas.

6. Tinkamu ieskovu dél akcijy pardavimo sandorio gin€ijimo teismai, remdamiesi

LR CK 6.227 str. 3 d., turéty pripazinti ir sqziningq sutarties Salj ar bet kuri kitq asmenj (pvz.,
pardavéjo kreditoriy), jeigu jie irodo, kad sutartis pazeidé ju teises arba teisétus interesus.

7. Teismai turéty pripazinti akcijy pirkéjo teisg reiksti reikalavimus pardavéjui dél
bendrovés, kurios akcijos isigytos, teisiniy ar objektiniy trikumu, jeigu pardavéjas sutartyje
buvo prisiémgs atitinkamas garantijas. Garantijy pazeidimo atveju gali biti laikoma, kad
perduotas sutarties sqlygy neatitinkantis pirkimo objektas LR CK 6.327 str. 1 d. bei 6.333 str.
1 d. prasme.

8. Kita vertus, net nesant sutartiniy pardavéjo garantijy, teismai, remdamiesi LR CK

1.5 str. 4d., 1.8 str. 1. d., 6.193 str. 1-2 d. bei 6.195 str. ir atsizvelgdami | tikraji Saliy sandorio
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tiksla (valia), turéty pripazinti istatyminiy daikto (jmonés) triskumy normy taikymo galimybe
tais atvejais, kai akcijy pardavimas gali biiti prilygintas verslo (imonés) perleidimui.

9. Taikydami akcijy kainos mazZinimq kaip akcijy pirkéjo teisiuy gynimo biida,
teismai sumazinta akcijy kaina turéty apskaiciuoti sudaugindami fakting akcijy kaina su
sutarta kaina ir padalindami i§ vertés, kuria akcijos biity turéjusios, jei nebiity buve trﬁkumuf.
Irodyti akcijy vertés dydzius turi pirkéjas. Be to, teismai tokio pobiidzio bylose ypac didele
reikSme turéty teikti atitinkamos ekspertizés (vertés nustatymo) rezultatams.

10. Sprendziant bylas dé¢l verslo perleidimo sandorio Saliy papildomai sudaromy
nekonkuravimo susitarimy, teismams autorius rekomenduoja laikytis disertacijos iSvadoje Nr.
12 nurodyty taisykliy. Visiems tokiy susitarimy protingumo (proporcingumo) faktoriams
(subjekty, teritorijos, apimties, trukmés) teismai turéty teikti /ygiaverte ir apjungtq reikSme.
Be to, tokio pobudzio bylose teismy sprendimai turéty biiti pakankamai ir aiSkiai
argumentuoti bei motyvuoti. Visu minéty taisykliy rekomenduojama laikytis ir Konkurencijos

tarybai, vertinant koncentracijos Saliy prisiimty nekonkuravimo isipareigojimy leistinuma.

6 T.y. apskai¢iavimo biidas gali biti isreiskiamas tokia formule: M = (R x S) / K, kur M — sumazinta kaina, R —
reali verté, S — sutarties kaina, K — akcijy be trakumuy verté.
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