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Marta Gavriloviené

THE LEGAL AND SOCIAL PRESUMPTIONS OF EFECTIVNESS
OF ALTERNATIVE PUNISHMENT TO IMPRISONMENT

Summary

The problem under study. The problem of efficiency of alternative to imprisonment (non-
custodial) sanctions is investigated in the present study. The fundamental advantage of this kind
of punishment is the possibility to control offenders‘ behavior in the community. This idea is
based on the personal ability to change, which depends on an offender‘s will and efforts to
change himself and to start solving the problems, which have caused the offending behavior
(motivation to change). Therefore, imposed alternative sanctions should affect the changes in
offenders‘ behavior. The individual conditions (obligation and/or restrictions) of the sanction,
imposed by a court, should direct an offender‘s efforts to change.

The problem of efficiency of alternative sanctions is discovered, while studying, how the
conditions of imposition and execution of these sanctions could affect the criminogenic factors
and, therefore, could reduce recidives of crime. Analyzing these aspects we can observe the
problem of individualization of punishment, or finding the appropriate sanction, and the problem
of coherent application of the sanction. A court, imposing non-custodial sanction, should not
only state a term of its application, but also should decide, if the imposed obligations (their
amount and character) are sufficient to supervise the offender in the community. The imposition
of non-custodial sanctions to a great extend determs the process of execution of it. Particularly, if
the conditions of imposed sanction do not determine the offender to change and to solve the
problems, related with offending behavior, then the control of their execution cannot affect the
recidive of offending.

The practical efficiency of these sanctions is determed by selection of the appropriate
sanction; by sufficiency and practical useness of requirements, applied to offender in the process
of execution; and by evaluation of the execution.

The relevance of the study. The Commettee of Ministers of The Council of Europe, solving
the problem of overcrowdedness of prisons, recommended to the member-states to deliver the
plan to solve this problem, which would be based on the priorities of punishment, the public

opinion, and the analysis of present practice of punishment.' The program of the Government of
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the Republic of Lithuania of years 2000 — 2004 contains the intention to modify partially the
system of punishment; to state the adequate punishment to the violations of law, to reduce the
repressive effect of sanctions, to seek the social integration of the persons, having served the
sentence. In this program there was presumed “the principle of economy of punishment* — the
least sanction, which would be enough to affect the offender and stimulate him to change;
confirmed the intention to apply community service, material sanctions and other non-custodial
sanctions rather than penal measures. The legislative directions, contained in these documents,
allowed to extend the application of alternative sanctions in the Penal Code, which came into
effect on 1 May 2003. These measures were supposed to reduce the number of imprisoned and to
become an efficient alternative to custodial sanctions. One of the conditions of efficiency of
alternative sanctions is a systematic analysis and evaluation, if its application helps to reach the
planned results. After more than five years since new Penal Code came into effect, we have
some expirience of application of alternative sanctions, which would need a revision. Observing
the functioning of the system of these sanction we can note, that the sanctions are being imposed
and executed chaotically. This primary overview determs the relevance of theoretical and
practical study of alternative sanctions.

The law acts of the Republic of Lithuania forms the need to create an efficient model of
probation. The program of the Government of the Respublic of Lithuania of the years 2004 —
2008 foresees to develop the model of probation (suspended sentence, early discharge from
punishment), which would be conform to international legal acts and would stimulate offenders
not to offend in the future. The activity program of the Government of the year 2009 foresees to
extend the efficient probation (including suspended sentence) system, which is oriented towards
management of the risk of repeated offending behavior, which would create the conditions for
social security, for reducing the recidives of crime, and particularly for reducing the number of
imprisoned people. The mentioned program contains the intention to direct the work of
correctional inspections toward social aid to convicts, not only toward the control of their
behavior. Development of the model for probation is also approved in the Conception of
probation system in Lithuania. In order to achieve these aims, it is necessary to explore the
problems of the existing system of alternative sanctions and to state practice-based criteria,
which the efficiency of the sanctions depends on.

The object of the study. In this dissertation study there is investigated theorical and practical
aspects of conditions of imposition and execution of community service, limitation of freedom

and suspended sentence, in the terms of rational usage of resources and reducing of recidives.



The aim of the study. The aim of this dissertation study is to state the shortcomings of
application of alternative sanctions and to formulate the criteria of efficiency, on the base of
theoretical knowledge and collected practical data.

The tasks of the study:

1) To present theorical analysis of the system of alternative sanctions (probation);

2) To analize the criteria, which efficiency of the system of alternative sanctions depends on;

3) To analize, if the existing reglamentation of sanction imposition allows to a court to select
the appropriate alternative sanction;

4) To investigate the concept of offender‘s personality and his dangerness, formed in the
Lithuanian penal law;

5) To state, if the structure of evaluation of personality and dangerness ensures elimination of
the criminogenic factors;

6) To state the main practical problems of imposition of alternative sanctions;

7) To investigate the process of execution of alternative sanctions, to explore its main
shortcomings and to state the criteria of its efficiency.

The scientific recency of the study. The legal and social criteria of efficiency of non-
custodial sanction have not been yet researched in Lithuania. This dissertation study presents the
complex research of the presumptions of efficiency of these sanctions.The study contains
analysis of the national system of alternative sanctions, in the context of reglamentation of this
system by international legal acts and reglamentation of national systems in such countries, as
the United Kingdom, Sweden and others. The area of present research also comprises the
examination of scientific substantiation of the national system in the context of concepts of
efficiency, approved in these countries. The author of the study argues the significant role of
scientific approach, based on practical research, in the formation of the efficient system of
alternative sanctions. The study contains the description of the scientific and practical researches,
which allowed to comprehend the link between the structured evaluation of offender‘s
personality and the selection of a proper sanction. In the study there are also argued the
significant role of proper evaluation of the social factors in realization of alternative sanctions.
The analysis comprises not only theoretical conception of efficiency, but also the evaluation of
expirience of application of the sanctions in Lithuania. This study presents the new approach to
the problems of the discretion of sanction imposition and the evaluation of offender‘s
personality.

The significance of the work. One of the significant aspect of the present research is the

analysis of some years of the practice in application of alternative sanction in Lithuania. On the



basis of complex research we have tried to state the criteria of efficiency of alternative sanctions.
These criteria could be used improving the legal acts on the imposition and execution of
alternative sanctions.

The hypothesis of the study. The existing mechanism of imposition and execution of
alternative sanctions is not efficient, since its affection to recidive of crime is not based on the
measures, oriented towards elimination or correction of criminogenic factors.

The maintained statements of the dissertation study:

1. The possibility to control (supervise) a convict in the community depends on his
motivation, which is expressed by his consent (agreement) to fulfil the requirements of imposed
obligation.

2. The rules of imposition of alternative sanctions should be oriented to the certain groups of
offenders (for example, substances addicted persons).

3. Since a court has extensive discretion in selection of the type of alternative sanction, the
main reason for the selection is evaluation of information about an offender.

4. Subjectivity in evaluation of personality of offender and his dangerness determs
eclecticism in the practice of imposition of alternative sanctions.

5. Imposition and execution of alternative sanctions should be oriented to change offender‘s
social behavior and to eliminate criminogenic factors (substance addictment, alcohol drinking,
etc.), which have been resulted in offence.

6. If substance addictment was a significant factor in making an offence, imposed to the
offender alternative sanction should also contain the obligation to undergo treatment course.

7. The present reglamentation of application of alternative sanctions doesn‘t contribute to
offenders* social progress and to their rehabilitation.

8. The present reglamentation determs only nominal approach to execution of obligation by
convicts and to assessment of that execution.

9. The obligation to undergo the treatment course should presume the detailed requirements
to be executed by offender.

10. The substantial factor of efficient control (supervision) of offender in the community is
the possibility to change the conditions of supervision, taking into consideration the offender‘s
behavior.

The main sources of the study. The problems of efficiency of alternative sanctions have not
been studied yet in the context of penal law in Lithuania. It should be noted, that the extending
practice of alternative sanctions in Lithuania was not based on scientific studies. The problems of

efficiency of these sanctions are closely related to the problems of imposement of punishment,



particularly of its individualization. The aspects of individualization of punishment have been
researched extensively in the penal law of Lithuania. However, in the context of the area of the
present study, the proper evaluation of offender‘s dangerness is becoming an aspect of great
significance. In the national doctrine of the penal law, the evaluation of the dangerness of
offender and offence is a subject of courts® discretion. The evaluation of dangerness is
acknowledged as problematic and subjective aspect of sanction imposement, which greatly
depends on qualification of the judge. That is why the position of Assoc. Prof. Dr. Gumbis J. on
law discretion, expressed in his article, was very useful for the analysis of this theme. The
problems, linked with discretion of sanction imposition, was also studied by Assoc. Prof. Dr.
Bakseviciené R. In Lithuania, Prof. Habil. Dr. Piesliakas V. have contributed a lot to the
problems of sanction imposition. The problems of efficiency of alternative sanctions have been
investigated on the base of judicial practice, formed by The Supreme Court of Lithuania, in the
area of sanction imposition and suspenced sentences.

Some aspects of execution of alternative sanctions have been studied by Assoc. Prof. Dr.
Svedas G. Assoc. Prof. Dr. Kiskis A. has written some scientific articles, linked with the
analyzed problems. While analyzing problems of efficiency of realization of alternative
sanctions, the author of the dissertation study has used the data of research of Prof. Habil. Dr.
Justickis V. and Prof. Habil. Dr. Valickas G. on procedural justice in Lithuanian penal law.
While discovering the reasons of improper application of alternative sanctions in Lithuania, there
were very useful the data of the research by The Constitutional and Legal Policy Institute
(COLPI) on the problems of realization of alternative to imprisonment sanctions in the Central
and Eastern Europe.2

There is a lot of studies on efficiency of alternative sanctions in other countries. In the most
of the countries of Europe and Northern America the efficiency of alternative sanctions is based
on appropriate evaluation of dangerness of offenders; on individualization of the measures of
supervision and possible correction of it, considering the changes in offender‘s behavior. The
scientific studies in the area of efficiency of alternative sanctions are highlighting the
possibilities to change offenders® social behavior. In the part of analysis of the different aspects
of efficiency of realization of alternative sanctions in Lithuania, this study is based on theoretical
and empirical researches of the authors as follows: Ashworth A., Andrew D., Bonta J., Bogue B.,

Crowley M., Motiuk L., Bottoms A., Gelsthorpe L., Rex S., Bronchu S., Cormier R. B., Dehan

% Stern, V. Developing Alternatives To Prison In Central And Eastern Europe And Central Asia. Constitutional and
Legal Policy Institute (COLPI). [interactive]. London: University of London, 2002 [reviewed 2008-02-20].
<http://www.osi.hu/colpi/files/COLPI6.pdf>.



A., Farrall S., Farrington D.P., Gendreau P., Goggin C., Gray C., Little T., Gottfredson M.R.,
Hirshi T., Hedderman C., Hough M., Sugg D., Hollin C.R., Merrington S., Monahan J., Newman
J.E., Nutley S.M., Raynor P., Robinson G., Dignan J., Taylor G., Turnbull P. J., McSweeney T.,
Webster R., Bailes G., Edmunds M., Wasik M., Walters G. D. and others, which were of the
great significance, while the efficient programs of supervision were being developed in the
foreign countries.

The methodology of the study. The directions of dissertation study (the purpose and the
tasks) have determed the substantial use of the method of systematic analysis in this work. This
method was an essential in the comprehension and complex research of the problems of
realization of the system of alternative sanctions and the ways of its solving. The efficiency of
alternative sanctions depends on a complex of the interconnected factors and processes. With the
help of the method of analysis the process of realization of the sanctions was divided into the two
main phases: imposition and execution. Each of them was explored in order to state the principal
elements, which are essential for the final purpose, namely for the efficiency of the sanctions.
Having systemized the received information, we stated interrelation between the procedures of
imposition and execution and their affect to the efficiency.

With the help of the methods of abstraction and summation we have highlighted the
essential aspects of concepts of alternative sanctions. By the way of abstraction we have
distinguished the main theoretical criteria, related to the efficiency of alternative sanctions. By
the method of summation we have succeeded to state the practical significance of application of
the criteria.

In order to state the theoretical presumptions of efficiency of alternative sanctions we have
applied the method of meta-analysis. The author‘s approach to the presumptions of efficiency is
based on the theoretical analysis of the factors, related to the recidive of crime.

With the help of the method of comparison we have compared the statements of normative
documents of international organizations, containing the criteria of efficiency of alternative
sanctions, to the statements of national legal acts in the area of reglamentation of these sanctions.
Also this method has been used to compare the conditions of imposition and execution of
alternative sanctions in Lithuania and the other countries, in order to state the directions of
possible improvement of the legal regulation.

The main empirical method, applied in the present study, is the analysis of documents. The
empirical research was oriented to state rather the qualitative criteria, than the quantative ones.
We have tried with the help of this method to state the obstacles of the efficient practical

realization of alternative sanctions. By this method we have made an attempt to state the legal,

10



social and methodological reasons of non-appropriate imposition and execution of these
sanctions.

During the empirical research we have analyzed 236 judicial verdicts and decisions of years
2003 — 2008, which refers to the imposition and execution of alternative sanctions. From them in
the dissertation study there are quoted 51 verdict and 19 court decisions, which could in the best
way illustrate the problems, investigated in this study. Also we have involved in the empirical
research the analysis of information, collected in the documents of personal cases of the convicts
on the score of correctional inspection. More than 100 personal cases were analyzed.

We have used the document analysis in order to investigate the reasons of these verdicts and
decisions, to discover, which circumstances are evaluated by a court as characterizing the
offender’s personality. The main purpose of the empirical research was to state the correlation
between the offender’s characteristics and the court’s verdict. With the help of the qualitative
research we seeked to explore the circumstances of making the different and similar courts’
decision. The factual data allowed to state, if in the all cases the same circumstances was
evaluated, and what influence had the evaluated circumstances to the courts’ decisions on the
sanction imposition. The qualitative empirical research allowed to identify the links between the
evaluated circumstances, related to the committed offence, and the content of decision. The
research allowed also to observe the connection between the content of decision and efficiency
of the execution. The document analysis was used not only to state the circumstances, which are
in fact significant in making decisions, but also to identify the circumstances, which are
important, evaluating the sanction execution.

Approbation of the results of the study. The results of the investigation were approbated at
the Penal law chair of the Law faculty of the Mykolas Romeris University. The data, presented
in the dissertation study, were used in developing the Conception of the system of the restorative
justice in Lithuania and the plan of realization of the Conception, at the Lithuanian Law Institute.
The results of the investigation may be used for introducing students to the problems of
imposition and execution of alternative sanctions, as well as improving the penal legislation and
developing the further researches in the area of realization of the sanctions.

The structure of the dissertation study. The dissertation study consists of the introduction,
overview of the researches, description of the methodology, the main discourse part, the
conclusions and proposals (the list of literature, attachments). The description of the dissertation
study consists of the four parts, which content is oriented to investigation of the problems of the

study.

11



The first part of the main discourse of the dissertation study presents the theorical analysis of
alternative to imprisonment sanctions. This kind of punishment has appeared due to fundamental
contribution by the researches in sociology, criminology and economics, which had given the
complex explanation of the nature of offencing behavior. In the most of the scientific studies
there was discovered the social and economic harm of imprisonment. The contribution of
psychology was very significant in the development of alternative sanctions. Psychological
studies on personality had discovered the interaction of personality with the social surroundings.
The scientific theories on the offending had confirmed, that human behavior is changable and
depends on the cognitive skills. That allowed to create the technics for changing the behavior in
order to assist the process of rehabilitation of offenders. The main condition of success of this
process is the offender‘s motivation to change, to start solving the problems, which have led to
crime.

In the first part there was also overwieved the aims of alternative sanctions, and possible
means for its realization; analyzed the statements of the international documents, dealing with
the efficient realization of alternative sanctions; discussed the main aspects of the concept of
alternative sanctions: the presumptions of offenders’ rehabilitation, the features of the
supervision of offenders in community. The specific aspect of alternative sanctions is the seeking
of the public safety and recidive reduction through the process of offenders* rehabilitation. The
rehabilitation is realized by supervision of offenders‘ behavior in order to assist them to be
responsible for their lives and action; to help them to see the opportunities to solve their
problems in non-offending way; to make them conscious of the feelings of the victims of offence
and of the harm of offence to society; to ensure the execution of obligations and limitation,
imposed by a court. The realization of these purposes would allow to reduce the risk of recidives
of crime by the community measures, not by imprisonment.

In this part there is also discussed, if the system of control (supervision) also includes the
measures of social care. Lithuanian legal acts differ social care from control. In this dissertation
study we adhere of the concept of control as accepted in the theory of management, where
control is the measures of correction. We have tried to state the proportion of the measures of
control (supervision) and social care in probation.

The second part is dedicated to the factors of risk of offencing behavior. The consummate
theory of offence is created by D.Andrew and J.Bonta. According to them, the recidive of
offence is predictable in the best way by the four factors of the risk: criminal history, association
with criminals, antisocial thinking and attitude, antisocial personality. D.Andrew and J.Bonta in

1994 divided the factors of the risk into static and dynamic ones. The static factors are the events
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of the past (criminal history, the earlier family factors of risk). The dynamic factors are:
substance abuse, employment situation, interpersonal relation and others, which affect the
probability of repeated offending. These factors of risk are changeable, they can also change due
to systematic affection on them. That is why these factors are called dynamic or criminogenic.

In this part of the study tere are also discussed the effeciency of introduction of these factors of
prognosis of recidive in the system of alternative sanctions; overviewed the criteria of efficiency
evaluation; discussed the possibility of statistical assessment of these criteria and the problem of
validity of the assessment.

The third part of the dissertation study is dedicated to the practical problems of imposition of
alternative sanctions. In this part there are investigated the coherence of the sanctions and
harmonization of the system in the terms of strictness; analyzed the cases of non-coherent
imposition of alternative sanctions; questionned sufficiency of the criteria of imposition of the
sanctions. The Penal Code of Lithuania does not contend the requirement to a court to examine a
convict‘s motivation and his will to enforce the duties of imposed sentence. So it is probably,
that the offenders, convicted to alternative sanctions, would avoid in many cases to enforce his
duties.

In the third part also there is argued the thesis, that the existing variety of the types of the
sanctions requires to evaluate properly the information about offender, and this is a significant
aspect of the process of sanction imposition; discussed the concepts of offender‘s personality and
his dangerness in Lithuanian doctrine of penal law; discussed the judicial cases, which would
illustrate non-coherent evaluation of the information about offender; studied, how the extensive
courts* discretion and subjective evaluation of information could affect the coherent imposition
of alternative sanctions and the further efficient execution. While studying the court verdicts,
referred to the imposition of alternative sanctions, it could be observed in the certain amount of
cases, that imposed sanction and its obligations do not correspond with the social characteristics
of the offender. The analysis of the cases has exhibited, that the obligations, imposed to
offenders, have no relation with the problems, resulted with the offence. So this practice of
imposition does not help to reduce recidives of offence in the process of execution of the
sanctions.

In the third part of the study there are distinguished the principal problems of imposition of
the sanctions and possible ways of its solving.

The fourth part of the dissertation study is dedicated to investigation of the legal and practical
aspects of execution of alternative sanctions. The legal reglamentation of the execution of

alternative sanctions is characterized by uncoherency and uncompleteness. The shortcomings
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could be found in the reglamentation of the execution of obligation, imposed to convicts. Since
the obligations of the sentenced to alternative sanctions are reglamented unsufficiently, the
factual failure to execute the certain conditions does not presume de jure outcomes to offender.
While studying the practical troubles of execution of alternative sanctions, we could come to
conclusion, that in some cases, the shortcomings of the legal reglamentation of sanction
execution could cause the nominal or improper factual execution of the obligation, imposed by
court. Also it was observed, that the execution of imposed obligation cannot solve the social
problems, which determinated criminal behavior, so the control of realization of these obligation
cannot affect the recidive. There are proposed the measures of the realization of the sanction

execution, which would affect the efficiency of alternative sanctions.

The conclusions

1. The efficiency of alternative sanctions is based on the individual capacity to change, on the
will to start non-offending life.

2. The motivation is the principal presumption of the efficient realization of alternative
sanctions. The motivation of an offender to change himself and to start to solve the problems,
related to offending, to enforce the imposed obligations determs the efficiency of control. In the
legal terms, the motivation is confirmed by the consent to execute the conditions of alternative
sanction.

3. The efficiency of the alternative sanctions is connected to the modification of the concept
of dangerness and creation on its basis the system of the management of recidive of offending:

3.1. The concept of the dangerness of offender is to be transformed to the concept of the risk
of recidive of offending behavior:

3.1.1. The concept of the risk of the recidive of offending is oriented to the statement of the
factors of the risk, the character of the possible damage and the level of the risk;

3.1.2. The assessment of the risk of the recidive of offending would allow to state the
changes (increase or reducing) of the offender‘s situation and surroundings (the factors of the
risk).

3.2. The system of management of the risk of offending would presume:

3.2.1. The assessment of the possibility and the character of recidive of offending;

3.2.2. The aims, directions and intensity of the control would correspond to the risk of

recidive of offending;
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3.2.3. The measures of control of offender‘s behavior would be corrected, regarding the
changes of the risk of the recidive.

4. The costs of the supervision of offender in the community in Lithuania is significantly
smaller, than in correctional institutions. The supervision of one offender in the community costs
15 times smaller, than in prison.

5. The efficiency of the alternative sanctions in Lithuania is confirmed by the growth of the
amount of the compensated damage: from 2003 till 2007 the amount of the compensated
material damage increased from 19,3 till 45,4 per cent, and the number of offenders, executed
this obligation, increased from 45,9 till 61,7 per cent.

6. Community service, limitation of freedom and suspended sentence do not present the
coherent system of alternatives in the terms of strictness. The sanction of limitation of freedom
presumes more possibilities of intervention in offender‘s way of life, than suspended sentence,
although this sanction can be imposed for the less serious offences (misdemeanour).

7. One of the aims of alternative sanctions is to reduce the number of imprisoned. However
according to statistical data, limitation of freedom and community service are rarely imposed,
particularly the sanction of community service. This sanction is also often changed due to
avoidance to enforce it. The avoidance to enforce this sanction reaches 56 per cent. The
introduction of the sanction of community service does not correspond with the aim — to reduce
the amount of imprisoned.

8. The sanction of community service is applied as an alternative to the other non-custodial
sanctions, not to imprisonment.

9. The sanction of community service is often imposed to the substance addicted offenders.
However, this sanction could not help to reduce a recidive of offending in this group of
offenders, since does not affect the cause of offending — the substance abuse.

10. The analysis of court cases confirms, that community service sanction, imposed to
substance addicted persons, is often changed to arrest. The improper sanction imposition causes
the need to change sanctions, and the additional expenses to administer the process.

11. According to the Penal Code, that execution of community service sanction presumes the
consent of convicted. If he expresses his disagreement when execution phase has started, the
procedure of sanction change is required, so the additional material, time and work resourses are
needed.

12. Since courts have extensive discretion in the selection of the type of sanction, the proper
evaluation of the information about offender is very important for choosing the sanction,

adequate to the risk of recidive of offending.

15



13. The conception of dangernees and the personality of offender, formed in the Lithuanian
penal doctrine, provides the following problems for selection of the type of alternative sanction,
and for concretization of its content:

13.1. The concept of dangerness is connected with the offence and the offender’s personality,
so the court, while selecting a sanction, evaluates twice the same information: as evaluating the
danger of offence, and as evaluating an offender’s personality;

13.2. The information about an offender is evaluated as a whole in order to state, if he would
fit the image of a ,,dangerous offender®, however it could not help to state the risk of offending
behavior;

13.3. A court, while evaluating the danger of offence and offender and while individualizing
the sanction, may by its discretion state the entity of the evaluated aspects and therefore
subjectively interpret the information about an offender;

13.4. Alternative sanctions are imposed on the basis of criteria, which are subjective and
intuitive, so the eclectical practice of sanction imposition has been formed;

13.5. The imposed sanction and obligations, contained in the sanction, in some cases do not
affect the criminogenic factors, which leaded to offence. The imposed obligations may require
the more expensive measures of control, but do not ensure the reduce of recidive, since they have
no affect to the criminogenic factors.

14. The empirical analysis of courts’ verdicts on the imposition of alternative sanctions
allowed to discover the following problems:

14.1. The obligations, imposed by court, are not properly sinchronized with the social
characteristics of offender, severeness and character of offence, the time of offence, and the other
important circumstances:

14.1.1. The obligations and limitation, imposed for the more serious offence, are in some
cases of the less severity, than that for the less serious offences;

14.1.2. The obligations for the less serious offences are in some cases very strict and require
much of control (for example, to be at home at the certain time, restriction to visit the certain
places), and they do not correspond to the circumstances of offence and to the information about
offender, so the control of execution in these cases do not reduce the risk of recidive.

14.1.3. The obligation to be at home from 10 p.m. till 6 a.m. is also imposed, if the offence
was committed in the day time. The limitation of offender’s mobility does not prevent him from
doing new offences. The execution of this obligation presumes not only the intensive

intervention in the offender’s private life, but also the greater costs of control.
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14.1.4. The court, imposing the obligation not to leave a living place longer than for seven
days without permission of the supervising institution, does not evaluate the environment of
offender’s living place, which could be criminogenic.

14.1.5. The court in some cases does not oblige the offender to undergo the treatment
course, if the substance addictment was a significant factor in making the offence.

14.1.6. The court, while imposing the limitation of freedom sanction for violent offence,
determed by the alcohol abusing, does not state the restriction of alcohol drinking during the
term of the sanction.

14.2. The terms of the limitation of freedom and the sentence suspension are stated
incoherently:

14.2.1. The different terms of the limitation of freedom can be stated for the offences of the
same character and seriousness.

14.2.2. The term of suspension is not connected with the term of suspended sentence, it can
be unproporcionally longer or shorter.

14.2.3. The term of suspension is stated without a consideration of the amount and character
of the imposed obligations.

15. The control of behavior actually begins as the convicted to alternative sanction has a first
conversation with the inspection officer. According to the data of the empirical study, about of
30 per cent of the convicts do not come at the first appointed meeting. Therefore the reglamented
in the Lithuanian Penal Process Code the court‘s duty to inform an offender about the condition
of alternative sanction is improvable.

16. The reglamentation of the legal status of the convicted to alternative sanctions is not
well-balanced. The officers of the correctional inspection are overloaded by duties.

17. The changes in offender‘s behavior and the risk of recidive are predictable not by control
of the separate behavioral acts, but by evaluation as a whole of the social information about
offender.

18. The content of the obligations, included in alternative sanctions and imposed by court, is
not defined or reglamented in details. The convicts have the common duty to enforce the
obligations, however there is no description or criteria to decide, if obligation is properly
executed or not, and which behavior conforms to the proper execution. Therefore, execution of
the sanction is evaluated nominally.

19. The obligation to undergo substance addictment treatment course does not contain any
special requirements or statements about the duration and structure of the course. The

unsufficient reglamentation of this obligation determs improper execution of it.
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20. The measures of control do not include the possibility to change the conditions of
supervision in the process of sanction execution, taking into consideration the changes in
offender‘s behavior:

20.1. In the process of execution of alternative sanctions the probation officers have no
possibility to change obligation and/or restriction or impose additional obligation and/or
restriction to offender.

20.2. In any case of violation of the condition of suspended sentence, independently of the
character and seriousness of the violation, only court may impose a warning to offender. This
procedure requires more of administrative resourses, although the warning does not change
anything in the legal status of offender, no additional or more severe conditions can be imposed.

20.3. In the case of administrative misbehavior, a court can renew the term of suspension,
but cannot change the obligation, imposed to offender.

20.4. If offender enforces properly his obligations during the supervision term and makes
progress in his social rehabilitation, there is no possibility to shorten the term or to change the

intenseness of the control measures, applied to him.

Proposals

1. In order to apply the community service sanction as an alternative to imprisonment, we
could propose to state the limit of imprisonment sanction term, untill which imprisonment can be
respectively equated to the certain number of hours of community service sanction.

2. To apply community service sanction to offenders, who need to acquire working skills.

3. If alternative sanction is imposed to substance addicted offender, to involve him in the
treatment program.

4. Before imposing alternative sanctions, to get the offender‘s consent and to evaluate his
motivation and willing to enforce his duties.

5. To state the structure of evaluation of information about offender, to reglament in details
the imposition of alternative sanction to the special groups of offenders (for example, substance
addicted persons).

6. To state the essencial circumstances, which are necessary to be evaluated, while a court is
imposing the certain obligations (for example: it is necessary to consider an offender‘s living
surroundings, while imposing the obligation ,,to be at home at the certain time*“, or ,,not to

change living place without the consent of the supervising institution*).
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7. To state the criteria for the terms of alternative sanctions (for example, the term of
suspension shold be no longer, than the term of the imposed suspended sentence).

8. To define in details the courts‘ duty to explain to a convict the rules and conditions of
sanction execution, the convict‘s right and duties. To state the requirement to inform convicts
about their obligation to visit the executing institution in the rationally shortest time.

9. In order to avoid the factual failures to execute properly the obligation to undergo the
substance addictment treatment course, we would propose to state the compulsory standards of
behavior for the period of treatment, according to which a court would evaluate, if the obligation
is executed; to state the requirement to the offenders of this category to enforce the treatment
plan (substance abuse testing, consultations of specialists, group meetings attending, etc.).

10. To reglament the possibility to change (to tighten or soften) the conditions of

supervision in the period of execution of alternative sanctions.
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Marta Gavriloviené

ALTERNATYVIU LAISVES ATEMIMUI
BAUSMIU VEIKSMINGUMO
TEISINES IR SOCIALINES PRIELAIDOS

Santrauka

Tiriamoji problema. Siame darbe gvildenama alternatyviy laisvés atémimui
bausmiy veiksmingumo problema. Esminis nagrinéjamy bausmiy aspektas yra pazeidéjo elgesio
kontrolés galimybés laisvéje. Asmens kontrol¢ laisvéje grindziama zmogaus gebéjimo keisti savo
elgesi idéja. Problemy, padidinanéiy nusikalstamo elgesio recidyvo rizika sprendimas,
pasikeitimas reikalauja i nuteistojo valios ir pastangy (motyvacijos keistis). Vadinasi, alternatyviy
laisvés atémimui bausmiy poveikis nuteistajam turi salygoti jo elgesio pasikeitima. Tokiu biidu
nuteistajam teismo nustatytos individualios alternatyvios laisvés atémimui bausmés salygos
(ijpareigojimai ir/ar draudimai) turi formuoti atitinkama jo elgesio krypti. Paskirtos bausmés
salygos turéty pazeidéjui formuoti uzduotj spresti nusikalstama elgesi paskatinusias problemas ir
riboti elgesi, kuris yra glaudZiai susijgs su nusikalstama veikla.

Alternatyviy laisvés atémimui  bausmiy veiksmingumo problema atskleidziama
nagrinéjant ju skyrimo ir vykdymo salygy gebéjima paveikti nusikalstama elgesi paskatinusius
veiksnius ir tokiu biidu mazinti nusikalstamy veiky recidyva. Analizuojant tema jzvelgiama
tinkamos alternatyvios laisvés atémimui bausmés parinkimo (individualizavimo) ir nuoseklaus
taikymo problema. Teismui, sprendziant alternatyvios laisvés atémimui bausmés skyrimo
klausima, reikia nustatyti ne tik skiriamos bausmés trukme, bet ir tinkamuma konkreciam
asmeniui: ar paskirtos salygos (ju kiekis ir pobiidis) yra pakankamos, kad biity imanoma prizitiréti
nuteistojo elgesi gyvenimo laisvéje salygomis. Alternatyviy laisvés atémimui bausmiy skyrimas
nulemia ir $iy bausmiy vykdymo procesa. Tod¢l, jei nuteistajam paskirtos alternatyvios laisvés
atémimui bausmés kontekste nustatytos salygos nereikalauja i§ jo pasikeitimo ir su nusikalstamu
elgesiu susijusiy problemy sprendimo, tai ju vykdymo kontrolé negali daryti poveikio nusikaltimy
recidyvui.

Nagrinéjamy bausmiy praktini veiksminguma salygoja tinkamas juy parinkimas ir
bausmiy vykdymo eigoje taikomuy reikalavimuy nuteistajam pakankamumas, pagristumas,
praktiskumas ir ju vykdymo vertinimas.

Darbo aktualumas. Europos Tarybos Ministry komitetas sprendziant kaléjimy

perpildymo problema, rekomendavo valstybiy nariy vyriausybéms sudaryti kaléjimy perpildymo
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sprendimo plana, pagrista bausmiy prioritety, visuomenés nuomongés ir esamos bausmiy praktikos
analize.” Lietuvos Respublikos Vyriausybés 2000-2004 mety programoije itvirtintas siekis i§ dalies
pakeisti bausmiy ir nuobaudy sistema. Nustatyti teisés pazeidimams adekvacias bausmes, mazinti
represiniy bausmiy poveiki, siekti asmeny, atlikusiy bausmeg peraukléjimo bei integravimo i
visuomeng. Sioje Lietuvos Respublikos Vyriausybés programoje numatyta jtvirtinti bausmeés
ekonomijos principa — minimali bausme, kurios uZztekty paveikti nuteistaji ir paskatinti ji
pasitaisyti. [tvirtintas siekis recCiau bausti laisvés atémimo bausme, dazniau taikyti vieSuosius
darbus, turtines ir kitas bausmes.* Paminétuose dokumentuose jtvirtintos teisékiiros gairés tapo
pamatu naujy alternatyviy laisvés atémimui bausmiy jdiegimui ir jy taikymo galimybiy iSplétimui
2003 metais geguzés 1 d. isigaliojusiame baudziamajame kodekse. Buvo tikimasi, kad Sios
priemongés padés mazinti laisvés atémimo vietose jkalinty asmeny skaiciy ir taps veiksmingomis
alternatyvomis laisvés atémimui. Viena i§ alternatyviy laisvés atémimui bausmiy veiksmingumo
salygu yra sisteminga $iy bausmiy analiz¢, vertinant ar jy vykdymas atitinka planuotus rezultatus.
Praé¢jo daugiau kaip penkeri metai nuo naujojo baudziamojo kodekso isigaliojimo. Per §j laika
sukaupta praktiné alternatyviy laisvés atémimui bausmiy taikymo patirtis reikalauja revizijos, ar
pasiekti iskelti tikslai? Zvelgiant { alternatyviy laisvés atémimui bausmiy sistemos praktini
funkcionavima pastebima, kad Siy bausmiy taikymui ir vykdymui budingas chaotiskumas. Tokia
pirmin¢ praktinés problemos jzvalga lémé alternatyviy laisvés atémimui bausmiy teorinio ir
praktinio iStyrimo aktualuma.

Lietuvos Respublikos teisés aktai ijtvirtina veiksmingo probacijos modelio sukiirimo
poreiki. Lietuvos Respublikos Vyriausybés 2004-2008 mety programoje numatyta sukurti ir
igyvendinti lygtinio bausmés vykdymo atidéjimo ir lygtinio paleidimo i§ laisvés atémimo istaigos
(probacijos) modeli, kuris atitikty tarptautiniy teisés akty nustatytus reikalavimus ir skatinty
asmenis pakartotinai nebenusikalsti.” Lietuvos Respublikos Vyriausybés 2009 mety veiklos
programoje® numatyta plétoti veiksminga probacijos (jskaitant bausmés vykdymo atidéjima)
sistema, orientuota i asmeny pakartotinio nusikalstamo elgesio rizikos valdyma, sudarancia
salygas uztikrinti visuomenés sauguma, mazinti nusikalstamy veiky recidyvus ir ypa¢ sumazinti

laisvés atémimo vietose esanciy asmeny skai¢iy. Minétoje programoje jtvirtintas siekis pataisos

? The Recommendation concerning prison overcrouding and prison population inflation. Committee of Ministers of
the Council of Europe. Rec. No R (99) 22 of 30 September 1999. The Council of Europe [interaktyvus]. [Zifiréta 2006-
04-30]. <http://www. coe.int/>.

* Lietuvos Respublikos Seimo 2000 m. lapkri¢io 9 d. nutarimas Nr. IX-20 “Dél Lietuvos Respublikos
Vyriausybés 2000-2004 mety programos®. Valstybés Zinios. 2000, Nr. 98-3081.

’ Lietuvos Respublikos Seimo 2004 m. gruodzio 14 d. nutarimas Nr. X-43 “Dél Lietuvos Respublikos
Vyriausybés 2004-2008 mety programos”. Valstybés Zinios. 2004, Nr. 181-6703.

6 Lietuvos Respublikos Seimo 2008 m. gruodzio 09 d. nutarimas Nr. XI-52 “Dél Lietuvos Respublikos Vyriausybés
programos”. Valstybés Zinios. 2008, Nr. 146-5870.
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inspekciju darba nukreipti socialinés pagalbos nuteistiesiems, o ne vien ju elgesio kontrolés
linkme. Probacijos modelio sukiirimas itvirtintas ir Probacijos sistemos Lietuvoje koncepcijoje.
Siems tikslams igyvendinti yra reikalinga konkretizuoti esamos alternatyviy laisvés atémimui
bausmiy sistemos problemas ir suformuluoti doktrina ir praktika gristus kriterijus, kurie salygoty
nagrin¢jamy bausmiy veiksminguma.

Tyrimo objektas. Disertacijoje tiriamos vieSyju darby, laisvés apribojimo ir bausmés
vykdymo atidéjimo skyrimo ir vykdymo salygos, ju teorinis ir praktinis pagristumas racionalaus
resursy naudojimo ir recidyvo mazinimo pozitiriu.

Tyrimo tikslas ir uZdaviniai. Disertacinio tyrimo tikslas — remiantis sukauptomis
teorinémis ir praktinémis ziniomis nustatyti esamus alternatyviy laisvés atémimui bausmiy
igyvendinimo trikumus ir suformuluoti veiksminguma salygojancius kriterijus.

Disertacinio tyrimo uzdaviniai:

1) atlikti teoring alternatyviy laisvés atémimui bausmiy (probacijos) sistemos analizg;

2) iSanalizuoti alternatyviy laisvés atémimui bausmiy sistemos veiksminguma
salygojancius kriterijus;

3) iSanalizuoti, ar esamas bausmiy skyrimo reglamentavimas sudaro galimybes teismui
parinkti tinkama alternatyvia laisvés atémimui bausme;

4) iSnagrinéti Lietuvos baudZziamojoje teiséje egzistuojancia kaltininko asmenybés ir jo
pavojingumo sampratg;

5) nustatyti ar kaltininko asmenybés ir pavojingumo vertinimo struktiira uZtikrina
nusikalstama veika paskatinusiy veiksniy iSskyrima;

6) nustatyti pagrindines praktines alternatyviy laisvés atémimui bausmiy skyrimo
problemas;

7) iSnagrinéti alternatyviy laisvés atémimui bausmiy vykdymo procesa, nustatyti praktinius
jo triikumus ir suformuluoti kriterijus, kuriy idiegimas salygoty $iy bausmiy veiksminguma.

Darbo mokslinis naujumas. Lietuvoje alternatyviy laisvés atémimui bausmiy
veiksmingumo teisiniai ir socialiniai kriterijai nebuvo tiriami. Disertacijoje Siy bausmiy
veiksmingumo prielaidos buvo tiriamos kompleksiskai. Darbe pateikiama nacionalinés
nagrinéjamy bausmiy sistemos analizé tarptautiniy dokumenty, reglamentuojanciy alternatyvy
taikyma Europoje, Amerikoje, kitose valstybése ir atskiry valstybiy (Jungtinés Karalystes,
Svedijos ir kt.) §ios sistemos teisinio reglamentavimo kontekste. ] temos nagrinéjimo sfera patenka
nacionalinés sistemos mokslinio pagristumo kvestionavimas ir atitikimo uzsienio valstybiy
doktrinoje iSdéstytai alternatyviy laisvés atémimui bausmiy veiksmingumo sampratai vertinimas.

Disertacijoje i$skiriama moksliniy argumenty, grindziamy praktiniais tyrimais, svarba formuojant
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veiksminga alternatyviy laisvés atémimui bausmiy sistemg. ApraSomi uzsienio valstybése atlikti
empiriniai moksliniai tyrimai, kurie leido suvokti struktiiruoto pazeidé¢jo asmenybés vertinimo ir
tinkamos bausmés parinkimo sasajas. Atskleidziama socialiniy veiksniy tinkamo vertinimo
reik§mé jgyvendinant alternatyvias laisvés atémimui bausmes. Siy bausmiy analizé apima ne tik
teoring ju veiksmingumo koncepcija, bet ir praktinés alternatyviy laisvés atémimui bausmiy
igyvendinimo patirties Lietuvoje ivertinima. Darbe formuluojamas naujas Lietuvai poziiiris i
bausmiy skyrimo diskrecijos, kaltininko asmenybés vertinimo problemas.

Tyrimo reik§mé. Vienas svarbiausiy ir reikSmingiausiy $io tyrimo aspekty yra tai, kad
nagrinéjama keleriy mety alternatyviy laisvés atémimui bausmiy igyvendinimo Lietuvoje praktika.
Disertacijoje atlikto kompleksinio tyrimo pagrindu formuluojami esminiai Siy bausmiy
veiksminguma salygojantys kriterijai. Remiantis nustatytais kriterijais gali biiti tobulinami teisés
aktai, reglamentuojantys alternatyviy laisvés atémimui bausmiy skyrima ir vykdyma.

Tyrimo hipotezé. Esamas alternatyviy laisvés atémimui bausmiy skyrimo ir vykdymo
mechanizmas néra veiksmingas, nes jo poveikis nusikaltimy recidyvui néra grindziamas
priemonémis, orientuotomis i nusikalstama elgesi salygojanciy kriminogeniniy veiksniy Salinima
ar koregavima.

Ginamieji disertacinio tyrimo teiginiai:

1. Nuteistojo kontrolés (priezitiros) visuomenégje galimybes salygoja jo motyvacija, kuri
iSreiskiama sutikimu (susitarimu) dél skiriamy pareigy vykdymo.

2. Alternatyviy laisvés atémimui bausmiy skyrimo taisyklés turi orientuoti { tam tikras
asmeny grupes (pavyzdziui, asmenis turincius priklausomybe nuo narkotiky).

3. Esant placiai teismo diskrecijai parenkant bausmés rtisi, esminis tinkamos alternatyvios
laisvés atémimui bausmes paskyrimo aspektas yra informacijos apie kaltininka jvertinimas.

4. Kaltininko asmenybés, jo pavojingumo vertinimo subjektyvumas salygoja eklektiSka
nagrinéjamy bausmiy skyrimo praktika.

5. Alternatyviy laisvés atémimui bausmiy skyrimas ir vykdymas turi biiti orientuotas {
nuteistojo socialinj pasikeitima ir nusikalstama veika salygojusiy kriminogeniniy veiksniy
(pavyzdziui, alkoholio vartojimo, priklausomybés nuo narkotiky ir pan.) pasalinima.

6. Asmenims, kuriy nusikalstamos veikos padarymui esminés reikSmés turéjo ju
priklausomybé nuo narkotiky, paskirta alternatyvi laisvés atémimui bausmé turéty apimti ir
reikalavima iSeiti gydymosi nuo narkomanijos kursa.

7. Esamas alternatyviy laisvés atémimui bausmiy jgyvendinimo reglamentavimas nesudaro

nuteistojo socialinio pasikeitimo (pazangos) ir reabilitacijos prielaidy.
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8. Esamas alternatyviy laisvés atémimui bausmiy jgyvendinimo reglamentavimas
apsprendZzia formaly nuteistojo pareigy vykdyma ir vykdymo vertinima.

9. Ipareigojimas iSeiti gydymosi nuo narkomanijos kursa turi numatyti konkreciy
reikalavimy nuteistajam vykdyma, o ne bendro pobudzio pareiga.

10. Nuteistojo veiksmingos kontrolés (priezitiros) laisvéje esminis aspektas yra galimybé
keisti priezitiros salygas, atsizvelgiant { jo elgesi.

Mokslo darbo pagrindiniai Saltiniai. Alternatyviy laisvés atémimui bausmiy
veiksmingumo problemos Lietuvos baudziamojoje teis¢je dar nebuvo nagrin¢jamos. Apskritai,
kalbant apie alternatyviy laisvés atémimui bausmiy sistema Lietuvoje, tenka pazyméti, kad jos
praktinio taikymo iSplétimas nebuvo grindziamas mokslinémis studijomis. Nagrin¢jamy bausmiy
veiksmingumo problema yra glaudziai susijusi su bausmiy skyrimo ir ypatingai su ju
individualizavimo sunkumais. Bausmiy skyrimo ir individualizavimo aktualijos Lietuvos
baudziamojoje teis¢je buvo nagrinéjamos pakankamai placiai. Taciau misy nagring¢jamos temos
kontekste ypatinga reikSme igyja kaltininko pavojingumo tinkamas vertinimas. Nacionalinés
baudziamosios teisés doktrinoje kaltininko ir nusikalstamos veikos pavojingumo klausimy
sprendimas yra paliekamas teismo diskrecijai. Pripazistama, kad pavojingumo jvertinimas yra
probleminis ir subjektyvus bausmés skyrimo aspektas, kuris labai priklausos nuo teis¢jo
kvalifikacijos. Todél temos analizei buvo naudingas doc. dr. Gumbio J. moksliniame straipsnyje
pateiktas pozitris i teising diskrecija. Problemas, susijusias su bausmiy skyrimo diskrecija taip pat
tyré doc. dr. Bakseviciené R. IS Lietuvos mokslininky bausmiy skyrimui daug démesio skyré prof.
habil. dr. Piesliakas V. Alternatyviy laisvés atémimui bausmiy veiksmingumo problemos buvo
gvildenamos remiantis Lietuvos Auksciausiojo teismo formuojama teismy praktika bausmiy
skyrimo ir laisvés atémimo bausmés vykdymo atidéjimo klausimais.

Atskirus alternatyviy laisvés atémimui bausmiy vykdymo aspektus yra nagrinéjes doc. dr.
Svedas G. Keleta moksliniy straipsniy, susijusiy su analizuojamomis problemomis yra parases
doc. dr. Kiskis A. Analizuojant alternatyviy laisvés atémimui bausmiy igyvendinimo
veiksmingumo klausimus buvo naudoti prof. habil. dr. Justickio V. ir prof. habil. dr. Valicko G.
procediirinio teisingumo Lietuvos kriminalingje justicijoje tyrimo duomenys.

ISryskinant alternatyviy laisvés atémimui bausmiy netinkamo taikymo priezastis Lietuvoje,

labai naudinga buvo Konstitucinés ir teisinés politikos instituto (The Constitutional and legal
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policy institute — COLPI) alternatyvy ikalinimui igyvendinimo problemy Centringje ir Ryty
Europoje tyrimo medziaga’.

Ypatingai gausu yra uzsienio $aliy alternatyvy laisvés atémimui veiksmingumo moksliniy
tyrimy. Daugelyje Europos ir Siaurés Amerikos valstybiy alternatyviy laisvés atémimui bausmiy
veiksmingumas grindziamas tinkamu pazeidéjo pavojingumo vertinimu ir priezitiros priemoniy
individualizavimu bei koregavimu, atsizvelgiant | pazeidéjo socialini pasikeitima. Moksliniams
darbams, tyrin¢jantiems alternatyviy laisvés atémimui bausmiy veiksminguma, budingas
psichologiniy ir socialiniy pazeidéjo pasikeitimo galimybiy iSrySkinimas. Analizuojant
alternatyviy laisvés atémimui bausmiy jgyvendinimo Lietuvoje veiksmingumo jvairius aspektus
buvo remiamasi A. Ashworth, D. Andrew, J. Bonta, B. Bogue, M. Crowley, L.Motiuk, A.
Bottoms, L. Gelsthorpe, S.Rex, S.Ph.D. Bronchu, R.B. Cormier, A. Dehan, S. Farrall, D.P.
Farrington, P. Gendreau, C. Goggin, C. Gray, T. Little, M.R. Gottfredson, T. Hirshi, C.
Hedderman, M.Hough, D. Sugg, C.R. Hollin, S. Merrington, J. Monahan, J.E. Newman, S.M.
Nutley, P. Raynor, G. Robinson, J. Dignan, G. Taylor, P.J. Turnbull, T. McSweeney, R. Webster,
G. Bailes, M. Edmunds, M. Wasik, G.D. Walters ir kt. autoriy moksliniais ir praktiniais tyrimais,
kurie turé¢jo didelés reikSmés uzsienio valstybése vystant veiksmingas alternatyvy laisvés atémimui
prieziliros programas.

Tyrimo metodologija. Disertacinio tyrimo apibréztos kryptys (tikslas ir uzdaviniai)
apsprendé sisteminés analizés metodo naudojimo reikime S§iame darbe. Sis metodas buvo
pagrindiniu vedliu kompleksiskai nagrinéjant ir suvokiant alternatyviy laisvés atémimui bausmiy
sistemos jgyvendinimo problemas bei nustatant pagrindines ju sprendimo gaires. Alternatyviy
laisvés atémimui bausmiy veiksminguma lemia kompleksas tarpusavyje susijusiy veiksniy ir
procesy. Taikant analizés metoda nagrin¢jamy bausmiy igyvendinimo procesas buvo iSskaidytas i
du esminius etapus: skyrima ir vykdyma. Kiekvienas etapas buvo iSnagrinétas, nustatant
svarbiausius jo elementus, turinCius reikSmés galutiniam tikslui, ty. tiriamy bausmiy
veiksmingumui. Susisteminus gauta informacija apie alternatyviy laisvés atémimui bausmiy
skyrimo ir vykdymo svarbiausius elementus ir ju ypatybes, buvo nustatyti skyrimo ir vykdymo
procediiry tarpusavio santykiai ir ry$iai bei ju itaka veiksmingumui.

Abstrakcijos ir apibendrinimo metody pagalba buvo iSryskinti esminiai nagriné¢jamy

bausmiy sampratos aspektai. Abstrahavimo biidu buvo isskirti svarbiausi teoriniai kriterijai susij¢

7 Stern, V. Developing Alternatives To Prison In Central And Eastern Europe And Central Asia. Constitutional and
Legal Policy Institute (COLPI). [interaktyvus]. London: University of London, 2002 [zitréta 2008-02-20].
<http://www.osi.hu/colpi/files/COLPI6.pdf>.
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su alternatyviy laisvés atémimui bausmiy veiksmingumu. Apibendrinant pavyko nusakyti Siy
kriterijy taikymo praktikoje reik§me.

Nustatant ir formuluojant alternatyviy laisvés atémimui bausmiy veiksmingumo teorines
prielaidas buvo taikytas meta-analizés metodas. Siame darbe remiantis teorine veiksniy, turindiy
ry$i su nusikalstamo elgesio recidyvu, analize grindziamas autorés pozidiris { alternatyviy laisvés
atémimui bausmiy veiksmingumo prielaidas.

Lyginimo metodo pagalba buvo sugretintos tarptautiniy organizacijy norminiy dokumenty,
nustatan¢iy alternatyviy laisvés atémimui bausmiy veiksmingo igyvendinimo kriterijus ir
nacionaliniy teisés akty, reglamentuojanciy Siy bausmiy taikyma, nuostatos. Taip pat Sis metodas
buvo naudojamas palyginant uzsienio valstybése ir Lietuvoje alternatyviy laisvés atémimui
bausmiy skyrimo ir vykdymo salygas, tokiu bidu nustatant galimas teisinio reguliavimo
tobulinimo kryptis.

Pagrindinis tyrime taikytas empirinis metodas yra dokumenty analizé. Empirinis tyrimas
buvo orientuotas i kokybiniy, o ne i kiekybiniy kriteriju nustatyma. Siuo metodu buvo stengiamasi
nustatyti praktines alternatyviy laisvés atémimui bausmiy veiksmingo igyvendinimo Kklittis.
Dokumenty analizés pagalba nustatytos teisinés, socialinés ir metodologinés netinkamo
nagrinéjamy bausmiy skyrimo ir vykdymo priezastys.

Empirinio tyrimo metu iSanalizuoti 236 2003- 2008 metais priimti teismo nuosprendziai ir
nutartys, susij¢ su alternatyviy laisvés atémimui bausmiy skyrimu ir vykdymu. I$ ju disertacijoje
pacituotas 51 teismo nuosprendis ir 19 nutarCiy, kurie geriausiai iliustruoja disertacijoje
nagrinéjama problematika. | empirini tyrima buvo itraukta ir nuteistyjy, esanciy pataisos
inspekcijuy iskaitoje, asmens byly dokumentuose kaupiamos informacijos analizé. IS viso
iSanalizuota daugiau nei 100.

Dokumenty analizés metodas buvo taikomas nagrin¢jant teismo priimty nuosprendziy ir
nutar¢iy motyvus. Analizuojant teismo nuosprendzius, kuriais buvo paskirtos alternatyvios laisvés
atémimui bausmés, buvo siekiama iSsiaiskinti, kokios aplinkybés teismo yra vertinamos kaip
kaltininko asmenybg charakterizuojancios. Pagrindiné empirinio tyrimo kryptis buvo rySiy tarp
nusikalstama veika padariusio asmens charakteristikos ir priimty teismo sprendimy nustatymas.
Kokybinio tyrimo metu buvo siekiama istirti skirtingy ir analogisky teismo sprendimy priémimo
aplinkybes. Dokumenty analizés faktiniai duomenys leido nustatyti, ar visais atvejais vertinamos
tos pacios aplinkybés, ir ty paciy bylos aplinkybiy itaka priimtiems sprendimams dél nagrinéjamuy
bausmiy skyrimo. Kokybinis empirinis tyrimas leido identifikuoti rySius tarp aplinkybiy, susijusiy
su nusikalstamos veikos padarymu, vertinimo ir priimty sprendimy turinio. Be to kokybinis

dokumenty analizés tyrimas leido nustatyti rySius tarp priimty sprendimy turinio ir juy ivykdymo
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veiksmingumo. Dokumenty analizé buvo naudojama ne tik nustatant aplinkybes turincias faktinés
reikSmés priimamiems teismo sprendimams dél tiriamy bausmiy skyrimo, bet ir identifikuojant
aplinkybes, turincias reikSmés vertinant paskirty bausmiy vykdyma.

Tyrimo rezultaty aprobavimas. Tyrimo rezultatai yra aprobuoti Mykolo Romerio
universiteto Teisés fakulteto Baudziamosios teisés katedroje. Disertacijoje pateikiami duomenys
panaudoti rengiant Lietuvos teisés institute Atkuriamojo teisingumo sistemos Lietuvoje koncepcija
ir jos igyvendinimo priemoniy plano projekta. Tyrimo rezultatai galéty buti naudojami
supazindinant studentus su alternatyviy laisvés atémimui bausmiy skyrimo ir vykdymo
problematika, tai pat tobulinant baudziamuosius istatymus, vystant tolimesnius tyrimus
nagrinéjamy bausmiy jgyvendinimo srityje.

Disertacinio tyrimo struktiira. Disertacinj tyrima sudaro jvadas, tyrimy ir metodologijos
apzvalga, déstomoji dalis, iSvados ir pasiiilymai (literatliros sarasas, priedai). Disertacinio tyrimo
aprasSyma sudaro keturios dalys, kuriy turinys yra orientuotas i tyrime gvildenamy problemy
iSnagrinéjima.

Pirmojoje disertacinio tyrimo déstomojoje dalyje yra pateikiama teoriné alternatyviy
laisvés atémimui bausmiy analizé. Siy bausmiy atsiradimui turéjo didelés reikSmés sociologiniai,
kriminologiniai ir ekonominiai tyrimai, kurie kompleksiSkai paaiskino nusikalstamg elgesi.
Dauguma moksliniy tyrimy iSryskino ekonoming ir socialing ikalinimo Zzala. Itin ryskus yra
psichologijos mokslo indélis i alternatyviy laisvés atémimui bausmiy vystyma. Asmenybés
psichologiniai tyrimai parodé individo asmeniniy ir iSorinés aplinkos veiksniy saveikos svarba.
Mokslinés teorijos, aiSkinancios nusikalstama elgesj, patvirtino, kad Zzmogaus elgesys yra
kintamas ir priklauso nuo kognityviniy igiidziy. Tai sudar¢ prielaidas kognityviniy bihevioristiniy
elgesio keitimo techniky idiegimui { nuteistyjy reabilitacijos procesa. ISskirtinis alternatyviy
laisvés atémimui bausmiy igyvendinimo kriterijus yra pazeidéjo motyvacija keistis, spresti
nusikalstama elgesi paskatinusias problemas.

Pirmoje darbo dalyje taip pat apzvelgiami nagriné¢jamy bausmiy tikslai, ju realizavimo
priemonés ir galimybés. Analizuojamos tarptautiniy dokumenty nuostatos, salygojancios
veiksminga alternatyviy laisvés atémimui bausmiy igyvendinima. ISnagrin¢jami pagrindiniai
alternatyviy laisvés atémimui bausmiy sampratos aspektai: pazeidéjo reabilitacijos prielaidos, jo
kontrolés gyvenimo laisvéje salygomis ypatybés. Alternatyvioms laisvés atémimui bausméms yra
budinga tai, kad visuomenés saugumo ir nusikaltimy recidyvo mazinimo siekiama per pazeidéju
reabilitacijos procesa. Pazeidéjy reabilitacija jgyvendinama ju elgesio prieziiiros metu, kai
sickiama ugdyti pazeidéjy atsakomybe uz savo gyvenima ir veiksmus, ju supratimg apie

nukentéjusiyjy patirtus i§gyvenimus, uztikrinti teismo paskirty ipareigojimy vykdyma ir nustatyty
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apribojimy laikymasi, padéti paZeidéjams suvokti padaryto nusikaltimo poveiki aukoms,
visuomenei, sau bei jzvelgti savo galimybes gyventi nenusikalstamai. Siy tiksly ir uzdaviniy
igyvendinimas salygoja socialinius ir individualius procesus bei pokycius, kurie mazina
nusikaltimy recidyvo tikimybe gyvenimo visuomenéje salygomis, o ne jkalinimo vietoje.

Sioje tyrimo dalyje nagrinéjama, ar socialinés pagalbos priemonés jeina i kontrolés
(priezitros) sistema. Lietuvos teisés aktuose daznai socialinés pagalbos priemonés atskiriamos nuo
kontrolés. Disertacijoje vadovaujamasi vadyboje taikoma kontrolés samprata, kurios esmin¢ dalis
yra koregavimo priemonés. Identifikuojamas kontrolés (prieziliros) ir socialinés pagalbos
priemoniy santykis.

Antrojoje dalyje pristatomi su nusikalstamu elgesiu susij¢ rizikos veiksniai. Nusikalstamo
elgesio priezasCiy-pasekmiy iSbaigta teorija sukiré D.Andrew ir J.Bonta. Autoriy nuomone
geriausiai nusikalstamo elgesio recidyva prognozuoja keturi rizikos veiksniai: kriminaliné istorija,
bendravimas su nusikalstanCiais asmenimis, antivisuomeninis mastymas ir pozilris,
antivisuomeniné asmenybé. Andrew D. ir Bonta J. 1994 m. rizikos veiksnius suskirsté { statinius
ir dinaminius. Statiniai rizikos veiksniai daugiausia yra praeityje ivyke ivykiai (kriminaliné
istorija, ankstyvieji Seimos rizikos veiksniai). Prie dinaminiy rizikos veiksniy priskirtini
psichoaktyviy medziagy vartojimas, darbiné situacija, tarpasmeniniai santykiai ir kt., kurie
suponuoja nusikalstamo elgesio pasikartojimo tikimybe Siems rizikos veiksniams yra bidingas
dinamiSkumas. Jie gali buti veikiami ir dél to poveikio keistis. Atskleidziamas nusikalstamo
elgesio recidyva prognozuojanciy veiksniy idiegimo alternatyviy laisvés atémimui bausmiy
sistemoje veiksmingumas. Apzvelgiami veiksmingumo vertinimo kriterijai. Atskleidziama jy
statistinio vertinimo galimybiy ir patikimumo problema.

Trecioje dalyje daug démesio skiriama alternatyviy laisvés atémimui bausmiy skyrimo
teorinéms ir praktinéms problemoms. Nagrin¢jamas Siy bausmiy nuoseklumas ir sisteminis
darnumas grieztumo pozitiriu. Analizuojami nenuoseklaus alternatyviy laisvés atémimui bausmiy
taikymo klausimai. Kvestionuojamas alternatyviy laisvés atémimui bausmiy skyrimo kriteriju
pakankamumas. Atkreipiamas démesys i tai, kad LR BK nenumato teismui reikalavimo vertinti
nuteistojo motyvacija ir pasirengima vykdyti alternatyvios laisvés atémimui bausmés kontekste
skiriamas pareigas. Todél tikétina, kad nuteistieji Siomis bausmémis daugiau yra linke vengti jiems
nustatyty pareigy vykdymo. Nuosekliai argumentuojamas poziiiris, kad esant placiam galimy skirti
bausmiy rhsiy spektrui, esminis aspektas skyrimo procese yra tinkamas informacijos apie
pazeidéja ivertinimas. Atskleidziama kaltininko asmenybés ir jo pavojingumo samprata Lietuvos
baudziamosios teisés doktrinoje. Pateikiami teismuy praktikos pavyzdziai, parodantys informacijos

apie kaltininka vertinimo nenuosekluma ir subjektyvuma. Nagrinéjama placios teismy diskrecijos
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ir subjektyvaus informacijos apie kaltininka vertinimo jtaka alternatyviy laisvés atémimui bausmiy
nuosekliam skyrimui ir tolimesniam jy vykdymo veiksmingumui. Tyrinéjant teismy nuosprendzius
dél alternatyviy laisvés atémimui bausmiy skyrimo pastebima, kad paskirta bausmé ir jos
kontekste nustatytos salygos nuteistajam daZnai neatitinka nusikalstama veika padariusio asmens
socialinés charakteristikos. Praktiniy pavyzdziy analizé parodé¢, kad nuteistiesiems skiriami
ipareigojimai, kurie neturi rySio su nusikalstama elgesi paskatinusiomis problemomis. Tokia Siy
bausmiy skyrimo praktika neuztikrina nusikalstamo elgesio recidyvo mazinimo tolesniame ju
vykdymo procese. Treciojoje disertacinio tyrimo dalyje iSskiriamos pagrindinés nagrinéjimy
bausmiy skyrimo ir individualizavimo problemos ir numatomi galimi jy sprendimo variantai.
Ketvirtojoje disertacijos dalyje nagriné¢jami alternatyviy laisvés atémimui bausmiy
vykdymo teisiniai ir praktiniai aspektai. Alternatyviy laisvés atémimui bausmiy vykdymo teisniam
reglamentavimui biidingas nenuoseklumas ir neiSbaigtumas. Nustatomi nuteistiesiems skiriamy
ipareigojimy vykdymo reglamentavimo trikumai. Nuteistyjy, atliekanciy alternatyvias laisvés
atémimui bausmes, pareigos yra reglamentuotos nepakankamai, todé¢l kai kuriy bausmiy salyguy
faktinis nevykdymas nenumato de jure jokiy pasekmiy. Nagringjant praktines alternatyviy laisvés
atémimui bausmiy vykdymo problemas, isryskéjo, kad vykdymo proceso teisinio reglamentavimo
traokumai, tam tikrais atvejais, apsprendzia formaly ar netinkama teismo paskirty jpareigojimy
vykdyma. Tai pat pastebéta, kad nuteistiesiems skirty jpareigojimy vykdymas nesprendzia
nusikalstama elgesi determinavusiy priezas¢iy (socialiniy problemy), todél ju igyvendinimo
kontrolé negali paveikti nusikalstamy veiky recidyvo. Nustatomos priemonés, kuriy idiegimas i

alternatyviy laisvés atémimui bausmiy vykdyma, galéty padidinti $iy bausmiy veiksminguma.

ISvados

1. Alternatyviy laisvés atémimui bausmiy veiksmingumas grindziamas individo
galimybémis keistis, iSmokti elgtis nenusikalstamai.

2. Motyvacija yra viena pagrindiniy alternatyviy laisvés atémimui bausmiy veiksmingo
igyvendinimo prielaidy. Nuteistojo motyvacija keistis ir spresti problemas, susijusias su
nusikalstama veikla, vykdyti teismo paskirtus ipareigojimus apsprendzia kontrolés
veiksmingumgq. Teisiniu pozilriu nuteistojo motyvacija patvirtina sutikimas vykdyti alternatyviy
laisvés atémimui bausmiy salygas.

3. Alternatyviy laisvés atémimui bausmiy veiksmingumas sietinas su pavojingumo
sampratos koncepciniu pokyc¢iu ir jo pagrindu sukurta nusikaltimy recidyvo valdymo sistema:

3.1. pazeidéjo pavojingumo samprata transformavosi i nusikalstamo elgesio recidyvo

rizikos samprata:



3.1.1. nusikaltimy recidyvo rizikos samprata orientuota i rizikos veiksniy, galimos zalos
pobtdzio ir rizikos lygio nustatyma;

3.1.2. nusikalstamo elgesio recidyvo rizikos vertinimas leidZia nustatyti pazeidéjo
situacijos ir aplinkybiy (rizikos veiksniy) pokycius (did¢jima ir mazéjima).

3.2. nusikaltimy recidyvo rizikos valdymo sistema suponuoja:

3.2.1. nusikalstamo elgesio recidyvo pobiidZzio ir tikimybés jvertinima;

3.2.2. kontrolés tiksly, kryp¢iy ir intensyvumo atitikima nusikaltimy recidyvo rizikai;

3.2.3. pazeidéjo elgesio kontrolés priemoniy koregavima, atsizvelgiant i jo nusikalstamo
elgesio recidyvo rizikos pokycius.

4. Ekonominio naudingumo aspektu nuteistojo prieziiira laisvéje Lietuvoje yra daug
pigesné negu pataisos istaigose. Vieno nuteistojo prieziiira laisvéje kainuoja 15 karty pigiau negu
pataisos istaigose.

5. Lietuvoje alternatyviy laisvés atémimui bausmiy veiksmingumo aspekta patvirtina
zalos atlyginimo duomenys, kurie pageréjo: nuo 2003 iki 2007 mety atlygintos turtinés Zalos
rodikliai padidéjo nuo 19,3% iki 45,4%, o asmeny, {vykdziusiy §j jpareigojima padidé¢jo nuo
45,9% iki 61,7%.

6. Viesieji darbai, laisvés apribojimas ir bausmés vykdymo atidéjimas grieztumo pozitiriu
nesudaro nuoseklios alternatyvy laisvés atémimui sistemos. Laisvés apribojimo bausmé numato
didesnés intervencijos i nuteistojo gyvenimo biida galimybe¢ negu bausmés vykdymo atidéjimas,
tatiau gali buti skiriamas uz mazesnio sunkumo nusikalstamas veikas (baudziamuosius
nusiZzengimus).

7. Vienas i§ alternatyviy laisvés atémimui bausmiy tiksly yra mazinti jkalintyjuy skaiciu.
Taciau statistiniai duomenys rodo, kad laisvés apribojimas ir vieSieji darbai praktikoje taikomi
gana retai, ypac¢ vieSyjy darby bausme. Ji ne tik skiriama retai, bet ir daznai pakeiiama uz
vengima ja atlikti. Vengimas atlikti Sig bausme sickia apie 56 procentus. VieSyju dabu bausmés
ivedimas nepasieké tikslo - mazinti jkalintyjy asmeny skaiciy.

8. Viesyju darby bausmé taikoma kaip alternatyva kitoms bausméms, nesusijusioms su
laisvés atémimu, o ne kaip alternatyva laisvés atémimui.

9. Viesyjuy darby bausmé daznai skiriama asmenims, turintiems priklausomybg nuo
narkotiky. Taciau vieSyju darby bausmés skyrimas Siems asmenims nesudaro prielaidy
nusikalstamo elgesio recidyvo mazinimui. VieSyju darby bausmé negali paveikti Siy asmeny
daromy nusikaltimy priezasties - narkotiky vartojimo.

10. Teismuy praktikos pavyzdziai patvirtina, kad asmenims, turintiems priklausomybg

nuo narkotiky, paskirta vieSyju darby bausmé daznai kei¢iama i areSta. Netinkamas bausmés
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skyrimas suponuoja bausmés keitimo poreiki ir materialines iSlaidas Sio proceso
administravimui.

11. Baudziamasis kodeksas numato, kad vieSyju darbuy bausmé vykdoma tik esant
nuteistojo sutikimui. VieSyju darby bausmés vykdymo praktiné analizé parodé, kad nuteistojo
nesutikimas vykdyti vieSyjuy darby bausmes, pareikStas bausmés vykdymo stadijoje, reikalauja
bausmeés keitimo procediiros ir jos igyvendinimui papildomy administravimo islaidy, darbo ir
laiko sanauduy.

12. Plati teismo diskrecija parenkant bausmés rasi nulemia tai, kad informacijos apie
kaltininka tinkamas vertinimas tampa pagrindiniu kriterijumi, padedanciu nustatyti bausme,
adekvacia pazeid¢jo nusikalstamo elgesio recidyvo rizikai.

13. Lietuvos baudziamojoje doktrinoje suformuota pavojingumo ir kaltininko asmenybés
koncepcija suponuoja tam tikras alternatyvios laisvés atémimui bausmés riiSies parinkimo ir jos
turinio konkretizavimo problemas:

13.1. pavojingumo samprata yra siejama su nusikalstama veika ir su kaltininko asmeniu,
todel teismas, skirdamas bausme, informacijq apie kaltininka vertina du kartus: vertindamas
nusikalstamos veikos pavojinguma ir, vertindamas kaltininko asmenybg;

13.2. informacija apie kaltininka vertinama kaip visuma, siekiant nustatyti ar jis atitinka
»pavojingo nusikaltélio* ivaizdi ar ne, taciau ne visada nustatomi su nusikalstamu elgesiu susij¢
rizikos veiksniai;

13.3. teismas, individualizuodamas bausme ir, vertindamas nusikalstamos veikos bei
asmens pavojingumg, gali savo nuozilira nustatyti vertinamy poZymiy visumg ir tai nulemia
subjektyvy informacijos apie kaltininka interpretavima;

13.4. alternatyvios laisvés atémimui bausmés skiriamos vadovaujantis subjektyviais ir
intuityviais kriterijais, kurie formuoja eklektiska bausmiy skyrimo praktika;

13.5. paskirta alternatyvi laisvés atémimui bausmé ir jos kontekste nustatyti ipareigojimai
nuteistajam ne visada daro poveiki kriminogeniniams veiksniams, kurie paskatino nusikalstama
elgesi. Kartais paskirti ipareigojimai reikalauja nepagristai dideliy kontrolés sanaudy, bet
neuztikrina nusikaltimy recidyvo mazinimo, nes nepaveikia ty aplinkybiy, kurios tur¢jo esminés
itakos nusikalstamos veikos padarymui.

14. Empiriné teismy sprendimy dél alternatyviy laisvés atémimui bausmiy skyrimo
analize atskleidé Sias praktines problemas:

14.1. teismo skiriami jpareigojimai nepakankamai suderinti su kaltininko socialine
charakteristika, nusikalstamos veikos sunkumu ir pobudziu, ijvykdymo laiku ir kitomis

svarbiomis aplinkybémis:
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14.1.1. asmeniui, padariusiam apysunki ty¢ini nusikaltima gali buti skiriami Svelnesni jo
elgesi ribojantys ipareigojimai negu nuteistajam, padariusiam nesunky ty¢ini nusikaltima ar
baudziamaji nusiZengima;

14.1.2. asmenims, padariusiems baudziamuosius nusizengimus, skiriami tokie griezti ir
intensyvios kontrolés reikalaujantys jpareigojimai kaip tam tikru laiku biiti namuose ar
draudimai lankytis tam tikrose vietose, kurie ne visada atitinka padarytos nusikalstamos veikos
aplinkybes ir informacijq apie kaltininka, todé¢l Siy ipareigojimy kontrolé nesudaro nusikaltimy
recidyvo mazinimo prielaidy;

14.1.3. ipareigojimas biiti namuose nuo 22 val. iki 6 val. skiriamas ir tais atvejais, kai
nusikalstama veika buvo padaryta dienos metu. PaZzeidé¢jo judéjimo laisvés ribojimas nakties
metu neapriboja jam galimybés daryti naujas nusikalstamas veikas. Sio {pareigojimo vykdymas
suponuoja ne tik intensyvia intervencija | nuteistojo privaty gyvenima, bet ir didesnes kontrolés
sgnaudas.

14.1.4. teismas, skirdamas jpareigojima be institucijos, prizitirin¢ios bausmés vykdymo
atidéjima, sutikimo neiSvykti i§ gyvenamosios vietos ilgiau kaip septynioms paroms, nevertina
gyvenamosios aplinkos situacijos. [pareigojimas skiriamas ir tais atvejais, kai nuteistasis gyvena
kriminogeninéje aplinkoje;

14.1.5. teismas ne visada jpareigoja nuteistaji iSeiti gydymosi nuo narkomanijos kursa,
nors nusikalstamos veikos padarymui priklausomybé nuo narkotiky turéjo esminés reikSmes;

14.1.6. teismas, skirdamas laisvés apribojimo bausme uz smurtines nusikalstamas veikas,
kuriy jvykdyma determinavo nuteistojo apsvaigimas nuo alkoholio, nenustato bausmeés vykdymo
metu draudimo vartoti alkoholinius gérimus;

14.2. laisvés apribojimo ir bausmés vykdymo atidéjimo terminai nustatomai
nenuosekliai:

14.2.1. uz vienodo sunkumo ir pobiidzio nusikalstamas veikas gali buti nustatytas
skirtingas laisvés apribojimo bausmés terminas;

14.2.2. bausmes vykdymo atidéjimo termino trukmés nustatymas nesiejamas su paskirtos
laisvés atémimo bausmeés terminu. Bausmés vykdymo atidéjimo terminas gali biiti nustatomas
neproporcingai ilgesnis ar trumpesnis negu paskirtos laisvés atémimo bausmés trukme;

14.2.3. bausmés vykdymo atidéjimo termino trukmé gali biiti nustatoma neatsizvelgiant {
paskirty ipareigojimy skaiciy ir pobiidj.

15. Nuteistyjy alternatyviomis laisvés atémimui bausmémis elgesio kontrolés faktiné
pradzia yra pirmojo susitikimo su pataisos inspekcijos pareigiinu metu. Atlikus empiring

nuteistyjy atvykimo | pataisos inspekcija pirmam pokalbiui analizg, paaiskéjo, kad apie 30
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procenty nuteistyju i pirma pokalbi pagal Saukima neatvyko. Tod¢él LR baudZiamojo proceso
kodekse reglamentuota teismo pareiga informuoti nuteistaji apie alternatyviy laisvés atémimui
bausmiy atlikimo salygas yra tobulintina.

16. Nuteistyjy teisinés padéties (ju pareigy poziiiriu) reglamentavimas yra nenuoseklus:
didesné pareigy apimtis, susijusi su alternatyviy laisvés atémimu bausmiy vykdymu, tenka
pataisos inspekcijuy pareigiinams. Jiems yra nustatytos pareigos, kuriy igyvendinimo neuZztikrina
nuteistiesiems jstatymuose nustatyty pareigy apimtis.

17. Atskiry ipareigojimy vykdymo kontrol¢ i§ esmés neatskleidzia nuteistojo elgesio
krypties ir nusikalstamo elgesio recidyvo tikimybés. Apie nusikalstamo elgesio recidyvo
tikimybg galima spresti tik visapusiskai jvertinus socialing informacijq apie nuteistaji, o ne pagal
vienkartinj elgesio akta.

18. Alternatyviy laisvés atémimui bausmiy kontekste paskirty teismo jpareigojimy
vykdymui ir ju vertinimui yra biidingas formalumas. Formaly jpareigojimuy vykdymo vertinima
lemia tai, kad ipareigojimy vykdymo turinys néra apibréZtas ir detaliai reglamentuotas. Paskirti
ipareigojimai numato tik bendro pobidzio pareiga nuteistiesiems t.y. vykdyti ipareigojima,
taCiau koks konkreciai elgesys atitinka jpareigojimo turini néra reglamentuota. Néra numatyti
ipareigojimy vertinimo kriterijai, kuriais vadovaudamasis teismas galéty konstatuoti ar
ipareigojimas buvo tinkamai vykdomas ar ne.

19. Bausmiy vykdyma reglamentuojantys istatymai nenumato jokiy privalomy
reikalavimy nuteistiesiems, ipareigotiems iSeiti gydymosi nuo narkomanijos kursa. Gydymosi
nuo narkomanijos minimali trukmé, procesas ir jo struktiira bausmés vykdymo metu yra
neapibrézti. Toks ipareigojimo iSeiti gydymosi nuo narkomanijos kurso reglamentavimas sudaro
prielaidas faktiniam $io jpareigojimo nevykdymui arba netinkamam vykdymui.

20. Alternatyviy laisvés atémimui bausmiy vykdymo metu taikomos nuteistyju elgesio
kontrolés priemonés nesudaro galimybiy keisti elgesio prieziiiros salygu: ju grieztinti arba
Svelninti, atsizvelgiant | nuteistojo elgesio pokycius:

20.1. alternatyviy laisvés atémimui bausmiy vykdymo eigoje taikomos poveikio
priemongés (isp¢jimai ar grieztas papeikimas) yra moralinio pobiidZio ir nenumato galimybeés
pakeisti vieng ar kita nuteistajam paskirta jpareigojima ar/ir draudima arba skirti papildomus
ipareigojimus ar/ir draudimus;

20.2. nuteistgji bausmés vykdymo atidéjimo metu, nepriklausomai nuo padaryto
pazeidimo pobudzio ir sunkumo, dél galimy pasekmiy uz bausmés vykdymo atidéjimo
reikalavimy nevykdyma ispéti gali tik teismas. Todél asmeny, kuriems bausmés vykdymas

atidétas ispé€jimo procediira reikalauja daugiau administravimo sanaudy, nors isp¢jimas i§ esmés
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nekeiCia nuteistojo teisinés padéties, jam nenustatomos jokios papildomos ar grieztesnés
bausmeés vykdymo atidéjimo salygos;

20.3. asmeniui, padariusiam administracinés teisés pazeidimus, teismas gali pratgsti
bausmeés vykdymo atidéjimo termina, taciau negali nustatyti kity jpareigojimy;

20.4. asmeniui, tinkamai vykdanc¢iam visus priezitiros laikotarpiu keliamus reikalavimus
ir padariusiam socialing pazanga, negali biiti trumpinamas prieZitiros terminas ar kei¢iamas

kontrolés priemoniy intensyvumas (pobiidis ir daznumas).

Pasialymai

1. Siekiant, kad vieSyju darby bausmé biity taikoma kaip alternatyva laisvés atémimui,
sitiloma nustatyti laisvés atémimo bausmés riba iki kurios ji gali buti prilyginama atitinkamam
vieSyju darby bausmés valandy skaiciui.

2. VieSyju darby bausme taikyti asmenims, kuriems reikia igyti darbinius jgiidZius.

3. Skiriant alternatyvia laisvés atémimui bausme¢ asmenims, turintiems priklausomybg
nuo narkotiky, sitilytina jtraukti juos i gydymosi nuo narkomanijos programa.

4. Alternatyvias laisvés atémimui bausmes taikyti jvertinus nuteistojo motyvacijg ir
pasirengima vykdyti skiriamas pareigas bei esant jo sutikimui.

5. Nustatyti informacijos apie kaltininka vertinimo struktiira ir reikalavimus, detaliau
reglamentuoti alternatyviy laisvés atémimui bausmiy skyrima tam tikroms asmeny grupéms
(pavyzdziui, asmenims turintiems priklausomybe nuo narkotiky).

6. Nustatyti vertintinas aplinkybes skiriant kai kuriuos teismo ipareigojimus (pavyzdziui,
skiriant jpareigojima biiti namuose nustatytu laiku ar nekeisti gyvenamosios vietos be
institucijos, prizidrin¢ios bausmés vykdymo atid¢jima, sutikimo atsizvelgti { nuteistojo
gyvenamosios aplinkos situacijq ir kt.).

7. Reglamentuoti alternatyviy laisvés atémimui bausmiy terminy trukmés nustatymo
kriterijus (pavyzdziui, itvirtinant nuostata, kad bausmés vykdymo atidéjimo terminas turi
nevirSyti paskirtos laisvés atémimo bausmés trukmes ir pan.).

8. Konkretizuoti teismui nustatyta bendro pobtdZio pareiga iSaiskinti nuteistajam
paskirty alternatyviy laisvés atémimui bausmiy atlikimo tvarka, salygas, nuteistojo teises ir
pareigas, vykdymo ypatybes ir itvirtinti reikalavima dél nuteistojo informavimo apie atvykima i
bausmg vykdancig institucija per racionaliai trumpiausig termina.

9. Siekiant iSvengti faktinio ipareigojimo iSeiti gydymosi nuo narkomanijos kurso
nevykdymo ar netinkamo vykdymo, nustatyti privalomus elgesio standartus gydymosi

laikotarpiu, kuriais vadovaudamasis teismas galéty jvertinti $io ipareigojimo vykdyma. Sitloma,
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kad nuteistiesiems, ipareigotiems iSeiti gydymosi nuo narkomanijos kursa biity privalomas
sudaryto gydymo plano vykdymas: testavimas dél narkotiky vartojimo ir kitos numatytos
priemonés (pavyzdziui, psichologo ar kito specialisto konsultacijy, grupiniy uzsiémimy
lankymas, ar kitos gydymui biitinos priemonés).

10. Reglamentuoti alternatyviy laisvés atémimui bausmiy vykdymo metu nustatyty

priezitiros salygu keitimo (grieztinimo ar §velninimo) galimybes.
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