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INTRODUCTION

Relevance of the topic

In the European Union (hereinafter also - the EU) as well as in the European
Countries (not only EU Member States) legal regulation of different areas of social life
constantly changes in accordance with social, economic, and political changes in the
society. Legislation regulating the business relationships also changes inevitably. Legal
sciences aim to consider the trends and features of such changes at the relevant time.
Therefore, it is reasonable to study the primary reasons why the particular legal rule
develops itself in one or other way, to define the current stage of development and to
predict possible direction of future development, identify the advantages and possible
gaps in the regulation, and suggest ways to remedy these gaps. Moreover, it is important
to examine the emergence of a new regulatory approach and determine what goals are
aimed with the introduction of new regulatory. In addition, there can be a lack of legal
regulation, which occurs in society during the formation of new social phenomenon.
Such lack of regulation also should be timely defined.

We can presume that the legislature (both, of the EU and of the particular states)
creates a new legal regulation not accidentally, but with a specific purpose - to meet a
need of society, which requires such new legal regulation. One such relatively new phe-
nomenon in nowadays society is a concept of social entrepreneurship. In recent years,
more and more one can hear about the social entrepreneurship initiatives. Different
definitions of this phenomenon are being provided by the researchers across Europe
and other continents (especially, in the United States). As the business relationship in-
evitably falls into specific regulatory area, it can be assumed that social entrepreneur-
ship (or social business) also falls (or should fall) into area of specific legal regulation.

Social enterprises became an important topic in European and national political
agendas in several recent years. The awareness constantly grows that social enterprises
create sustainable and inclusive development of society and excite social innovation.!
It is not surprising that focus on people as much as profit (which is characteristic for

social entrepreneurship), fosters a sense and meaning of social “togetherness” and pro-

1 “Social Enterprises and the Social Economy Going Forward. A Call for Action from the Commission
Expert Group on Social Entrepreneurship,” GECES, published 31 October 2016, accessed 14 January 2021,
http://ec.europa.eu/growth/content/social-enterprises-and-social-economy-going-forward-0_en
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motes solidarity and common well-being. Social economy, however, cannot develop
itself naturally. To have a greater development of social economy we have to develop
for it adopted environment.

In this research, we will see that the justification of the concept of social entre-
preneurship and definition of its legal framework and regulatory characteristics are
important for every state individually. Lithuania is also starting its way toward the na-
tional definition of the social entrepreneurship and its legal framework. In this step,
different legal approaches should be considered to define what kind of legal forms are
available to facilitate the legal concept of social enterprises. In 2015, Lithuanian Min-
istry of Economy adopted the Concept of the Social Entrepreneurship, which aimed
to define the main principles of the social entrepreneurship, identify the problematic
areas, and determine general tasks to foster the development of the social entrepre-
neurship. The document did not define any specific legal form of the social enterprise
yet, but it aimed to evaluate the best practices of other European countries in legisla-
tion of the social entrepreneurship.? Later on, in 2019, there was an attempt to adopt
new Law on Development of Social Business. The Draft of this legal act is still under
consideration.’

In this context, we see that there exist considerable number of difficulties related
with the core definition of social enterprises. What are the main reasons for such situ-
ation? It should be mentioned that the Communication of the European Commission
links the concept of social entrepreneurship more with the content of activity of social
enterprise than with the particular form of legal entity. However, in some countries
exists special legislation defining special forms of legal entities. We will see this from
further investigation of the regulation in particular countries.

Hence, the question is how to define social entrepreneurship legally if there is
no specific legal form or existing legal form is too narrow and does not cover all forms
of social entrepreneurship or social business? In such situation, there must be found
and defined certain legal preconditions — what could be considered specifically as social
business or social entrepreneurship. Mostly social businesses operate providing public

services. Meanwhile, the legal form of such business might be a limited liability compa-

2 “Socialinio verslo koncepcija, patvirtinta Lietuvos Respublikos tikio ministro 2015 m. balandzio 3 d.
isakymu Nr. 4-207, TAR, accessed 14 January 2021, https://www.e-tar.lt/portal/It/legal Act/353¢c1200d9f-
d1le4bddbflb55e924c¢57/asr

3 “Lietuvos Respublikos socialinio verslo plétros jstatymo projektas,” e-seimas, https://e-seimas.lrs.It/
portal/legal Act/It/TAP/1ec626406a6¢e11e99684a7f33a9827ac?jfwid=-1¢703921t9



ny, or other legal form of a private (or sometimes public) legal person. Such company;,
in its legal form, is adapted for the for-profit corporate governance and multiplication
of its shareholders’ welfare.

This kind of dichotomy must be thoroughly investigated in order to provide
greater clarity and legal certainty in the legal regulation of social entrepreneurship. It
was mentioned that this problem of legal certainty is relevant because of rapid develop-
ment of social entrepreneurship in nowadays society. The lawmakers react in different
ways, but the common features can be identified, and can be useful as possible best
practice examples, or at least such practices could be modelled from different elements

(both, theoretical and practical) that currently exist in different countries.

Authors like Antonio Fici, Giulia Galera, and Carlo Borzaga share their insights
that company law was designed to maximize shareholder value. The pure legal forms of
the non-profit sector and the pure forms of the for-profit sector are inadequate to ac-
commodate the phenomenon of a social enterprise.* It has to be stressed that the social
enterprises influence the theoretical concept of enterprise in general: the conception of
enterprises as organizations promoting the exclusive interests of their owners is ques-
tioned by the emergence of enterprises supplying general-interest services and goods
in which profit maximization is no longer an essential condition.” With this starting
position, we can agree that the research field is really wide and covers various areas
of legal regulation - from company law to public procurement, competition law and
beyond. Within the scope of this research the attention must be payed not only to legal
preconditions of social entrepreneurship but also answered such questions as what is
the particular social good on which the legislation of social entrepreneurship focuses

(or should focus).
Significance of the problem

In the sense of practical legal problem, we can speak about legal preconditions

of social entrepreneurship, which become a complex topic that is not easy to contem-

4 Antonio Fici, “Recognition and Legal Forms of Social Enterprise in Europe: A Critical Analysis
from a Comparative Law Perspective,” Euricse Working Papers, 82 (2015), https://dx.doi.org/10.2139/

ssrn.2705354
5 Giulia Galera and Carlo Borzaga, “Social enterprise: An international overview of its conceptual evolu-
tion and legal implementation,” Social Enterprise Journal, 5(2009): 224, doi: 10.1108/17508610911004313.
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plate. The definition “legal preconditions” in the title of this dissertation was chosen not
by accident. Usually speaking about things related with law we can discuss legal regu-
lation, which refers to existing different kinds of legal acts. It is the most concrete thing
in the legal research. In addition, we can speak about legal environment or legal frame-
work, which refer to legal system or a legislation as a whole. It is also rather concrete
criterion to evaluate the area of social entrepreneurship from the legal point of view.
Third, we can speak about legal preconditions. This is the term chosen to operate in
this research for several reasons. First of all, it is wider; however, this property is useful
because of the particularity of social entrepreneurship not only as a legal category but
also as a societal phenomenon. Research of this phenomenon balances between differ-
ent areas of social sciences. Therefore, throughout this research we use an interdiscipli-
nary approach to evaluate legal status and other different legal preconditions of social
entrepreneurship together with such non-legal aspects by their nature as the purpose
and impact of social entrepreneurship, phenomenon of social innovation, sustainable
development, and several other non-legal aspects.

Practical examples illustrate global trends in today’s rapidly changing society.
This dissertation does not seek to emphasize the problems in the particular country.
However, as a researcher from particular country we could provide an example for the
sake of the introductory context. Due to the small social entrepreneurship awareness,
social entrepreneurship in Lithuania is often identified only with the work integration
social enterprise (hereinafter also — WISE). Later, we will see that the concept of WISE
is widespread in the most of researched countries. Subsequently we will discuss the
concept of WISE in detail.

For this moment, in Lithuania exists a law defining legal status of WISEs - the
Law on Social Enterprises of the Republic of Lithuania® (not to be confused with the
above-mentioned Draft Law on Development of Social Business). The definition of so-
cial enterprise in this Law is defined narrower than one defined in the European Com-
mission’s documents. Social enterprise, as it is defined in Lithuanian legislation, can be
called as only one of the possible social business models. Therefore, it is particularly
important to establish a common legal concept of social business.

For example, the Law on Social Enterprises of the Republic of Lithuania links

social enterprises only with the employment of people from specific social groups

6 “Lietuvos Respublikos socialiniy jmoniy jstatymas,” TAR, accessed 14 January 2021, https://ww-
w.e-tar.It/portal/lt/legal Act/ TAR.EEC13A0B85BA/asr
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who have lost their professional and general capacity for work, are economically in-
active and are unable to compete in the labour market under equal conditions, to pro-
mote the return of these persons to the labour market, their social integration as well
as to reduce social exclusion. According to this Law, a social enterprise shall be a legal
person who has acquired this status in accordance with the procedure laid down by this
Law and fulfils all the conditions related to recruiting of certain social groups (Article
3).

We know that traditional business, as a core driver of market economy cannot
be exchanged by any alternative (including and social entrepreneurship). Social entre-
preneurship, however, offers an additional option besides conventional business mod-
els or the corporate social responsibility (hereinafter — CSR), which can be exploited
while seeking social goal (mission) and profit-generating sustainable action. Moreover,
innovativeness of social entrepreneurship is unique because it not only pursues a social
mission, but also it provokes creation of new forms of partnership between business
and society. From such situation benefits not only target groups (to which social enter-
prise activity is usually directed), but also the entire society. The main problem in this
context is lack of legal certainty. This legal uncertainty manifests itself whether in legal
non-recognition of social enterprise as such, or unclear rules and general legal environ-
ment for social entrepreneurship. Those aspects can be distinguished as main problem
in the research area of legal preconditions of social entrepreneurship.

The legislator in particular country should answer the question what the main
legal approaches are to facilitate the creation of social enterprises. What kind of advan-
tages or disadvantages have these models? These questions are especially important
before starting establishing particular legal framework for social entrepreneurship in
particular country.

Typically, business legal regulation serves for the general public purposes, ena-
bling businesses (entrepreneurs) to increase profits and also create the benefit for the
general society in easily measurable financial terms. Besides, however, there does exist
another concept — business whose mission is not to make a profit, but to meet through
its activities the social needs of society. Therefore, from the point of view of legal scienc-
es, this phenomenon is interesting in the way the business law interacts with the legal
aspects of social entrepreneurship, because both subjects have common points, but also
have and conceptual differences. The development of this phenomenon should be stud-

ied in more detail.
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Research purpose and objectives

The main purpose of this research is to determine legal preconditions of social
entrepreneurship in the European Union as well as in the particular EU and European
Free Trade Association (hereinafter - EFTA) Member States.

To implement the purpose of this research the following tasks are raised:

1. To find out whether the legal regulation of social entrepreneurship is ade-
quate and identify potential weaknesses, differences, and contradictions of this legal
regulation in the EU, the particular EU and EFTA Member States;

2. To determine main elements of the definition of social entrepreneurship or
social business, (and related definitions) based on legislation, scientific literature, and
our own observations;

3. To define the place of social entrepreneurship legal regulation in the legal
system of the EU and particular countries;

4. To compare the regulatory relationship of social entrepreneurship with other
regulatory areas in the context of legal system (social innovation, CSR, legal technolo-
gy, and such global initiatives as the United Nations Sustainable Development Goals)
in order to identify possibly best regulation practices and to estimate the potential of

social entrepreneurship.

Assumptions, limitations, and defensive statement

This research looks for the legal preconditions of social entrepreneurship in the
EU legislation and examines in comparative manner the legal preconditions of social
entrepreneurship in several EU Member States (Austria, Denmark, Estonia, Finland,
Germany, Latvia, Lithuania, and Sweden) and States of the EFTA (Iceland, Norway,
and Switzerland). From the literature review, we will see that most of the academic texts
look into economic peculiarities of the functioning of social enterprise. However, from
the legal point of view, there is a lack of studies evaluating legal preconditions for social
entrepreneurship in the comparative manner.

It is quite difficult to start the research by defining one or several fundamental
legal acts regulating this specific area, whereas there is a lack of such legislation in the

EU. European Commission (hereinafter also — the EC; and - Commission) published

13



in 2011 its Communication on Social Business Initiative (hereinafter also — SBI).” This
Communication defines a social enterprise as an operator in the social economy whose
main objective is to have a social impact rather than make a profit for its owners or
shareholders. It operates by providing goods and services for the market in an entre-
preneurial and innovative fashion and uses its profits primarily to achieve social ob-
jectives. It is managed in an open and responsible manner and, in particular, involving
employees, consumers and stakeholders affected by its commercial activities. It should
be noted that the Communication does not emphasize any specific form of legal entity
as a social enterprise.

Such definition of social enterprise is provided in the above-mentioned Com-
munication. Although any communication of the EC is not an imperative legal act, but
this Communication could be considered as a starting point for drawing the bound-
aries of the preliminary legal concept. However, this dissertation also covers broader
evaluation of such for this research significant definition as social dimension of law,
business, enterprise and entrepreneurship, social innovation, legal technology etc.
Therefore, a dedicated chapter in this research evaluates all mentioned definitions and
looks for the connections between them.

Summarising the definition of social enterprise provided in the SBI, we could
introduce - and suggest using in different contexts — so-called operational definition
(which is partially based on the operational definition used in the SBI) of social en-
terprise that will be used for the purpose of the research throughout this dissertation.
Moreover, further in this dissertation we research the multiplicity of the elements, con-
tained in this definition, and it is one of the aspects of original contribution of this
research in order to achieve one of the goals of the dissertation (please see sub-chapter
“Problems of Definition”). We think that theoretically within this operational defini-
tion, three dimensions can be distinguished: an entrepreneurial dimension; a social di-
mension and a dimension related to governance structure. All three dimensions are not
isolated but interact in various combinations. These combinations (which will be ex-
plained throughout this research) matters most when identifying the boundaries of the
social enterprise. An entrepreneurial dimension represents engagement in economic
activity. A social dimension represents explicit and primary social aim. A dimension
7 “Communication from the Commission to the European Parliament, the Council, the European Econo-
mic and Social Committee and the Committee of the Regions. Social Business Initiative,” COM (2011) 682

final, accessed 14 January 2021, https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:-
52011DC0682&from=EN
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related to governance structure represents limits on distribution of profits and/or as-
sets; organisational autonomy; and inclusive governance.

The defensive statement of this research argues that there is a lack of legal cer-
tainty in the European Union and in particular countries in the field of regulation of
social entrepreneurship, which could be tackled by the variety of legal (and possibly — not
only legal) measures. The defensive statement also argues that adapting of existing le-
gal forms and exploiting different soft law measures, without necessarily introducing a
dedicated legal form, could lead to effective development of social entrepreneurship as
social phenomenon. Nowadays existing legal uncertainty causes additional difficulties
for social enterprise development, which otherwise could be successfully exploited as
an important and effective measure to address the social problems in society.

To verify the defensive statement this research deals with the investigation of
the European Union and the EU Member States’ legislation and national legislation of
other countries and evaluates the insights of other researchers on the problems related
with the subject of this research. Focusing on the defensive statement, subject of the
research can be considered as the legislation of the EU and several particular countries
on the social entrepreneurship, its legal forms and ways of expression. The research also
looks for preconditions for the legal reasoning of social entrepreneurship concept since
there is insufficient legal regulation in this area.

The scope of the research covers the examination of the EU legislation regulat-
ing this area. It also covers the comparative analysis of social business legal regulation
in selected EU Member States and states of the EFTA. The following logic is applied by
selecting particular countries for comparative analysis. Nordic countries (Denmark,
Finland, Iceland, Norway, and Sweden) were chosen as countries that have a long tradi-
tion of the welfare state, which includes a considerably higher rate of different social in-
itiatives, and active community of non-governmental organizations. German-speaking
Western European states (Austria, Germany, and Switzerland) were chosen to evaluate
their experience in the light of their strong economies and to look what models are
used in highly economically developed countries to tackle social problems. Baltic States
(Estonia, Latvia, and Lithuania) were chosen as relatively young democracies and mar-
ket economies, to evaluate their level of development of such quite new concepts as

social entrepreneurship, and to determine possible shortcomings in this area.
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Structure of dissertation and chapters’ overview

This dissertation can be described as having two main and parallel parts (al-
though the content of dissertation holds in itself more detailed parts). These above-men-
tioned main parts are not strictly defined but have quite different approach to the topic.
First of all, this research focuses on theoretical definition of different aspects (and not
only in terms of legal sciences) of social entrepreneurship. This part of dissertation
allows us to look at theoretical preconditions of different elements of the phenomenon
that we call social entrepreneurship. Without the theoretical approach, this research
could not cover thoroughly all aspects mentioned in the introduction, such as social
innovation, CSR, legal technology etc.

The other large part of the dissertation covers the comparative analysis of the le-
gal environment for social enterprises in particular countries (Austria, Denmark, Esto-
nia, Finland, Germany, Iceland, Latvia, Lithuania, Norway, Sweden, and Switzerland).
The quite large spectrum of countries from several European regions allows us to get
a better view on the definition and legal framework of social enterprise and social en-
trepreneurship in countries and regions with different experience, social, and historical
background.

We also evaluate legal framework of the EU and raise questions whether legal
regulation on the EU level is adequate. Speaking in more detail, the comparative anal-
ysis covers such aspects of legal environment for social enterprises as existing legal
framework, for social enterprises available legal forms of entities, legal status, and rec-
ognition of such business form etc.

Although both parts of research have slightly different approaches and use dif-
ferent sets of materials (and methods), they inevitably complement each other and are
systematically related. Theoretical approach lets us discover main scientific problems
regarding legal (and non-legal) definitions while practical approach lets us discover the

depth of the application of the theoretical concepts in practice.
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SCIENTIFIC NOVELTY OF RESEARCH AND IMPUT OF
OTHER AUTHORS

Review of the works of other authors that deal with different aspects (not only
legal) of social entrepreneurship is important for several reasons. First, it gives a clearer
view on aspects that are explored relatively good by other authors. On the other hand,
it can show contradictions between different points of view. Therefore, by overviewing
some main trends in research dealing with social entrepreneurship we seek in this re-
search to show our original point of view, which may be different from that of other
authors. In addition, in this way it is possible to highlight important elements of in-
sights of different authors, which, by systematizing and adding our own insights, can
qualitatively supplement the research in this field.

First, we have to stress that researchers usually deal with the problems of social
entrepreneurship through the prism of economics. Individually we can mention such
authors as J. Austin, J. Defourny, M. Nyssens, G. Lasprogata, M. Cotten, R. Martin, S.
Osberg, and A. Nicholls etc., whose insights can be valuable for this research. Most of
the above-mentioned authors consider that the definition of social entrepreneurship
differs between different states and even continents (e.g., United States and the EU).
However, the researchers agree that social entrepreneurship plays an important role in
nowadays society and in the future, it will definitely become an important tool to tackle
the social problems. Therefore, the justification of the concept of social entrepreneur-
ship and definition of its legal framework and regulatory characteristics are also very
important.

Although the research positions of some authors have been published several
years ago, it should be borne in mind that an extensive search of the scientific literature
was conducted during the study. We can state that there are relatively few literature po-
sitions on the research topic (especially — on the legal aspects). The above-mentioned,
relatively older positions of literature are still very relevant. Therefore, this research,
among other things, performs the function of systematizing the literature on the rel-
evant topic, which contributes to a better dissemination of information about the re-
searched problem.

J. Austin, H. Stevenson and J. Wei-Skillern underline that social entrepreneur-
ship is not defined by legal form, as it can be pursued through various vehicles and

examples of social entrepreneurship can be found within non-profit, business or even
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governmental sector. The authors define social entrepreneurship as innovative, social
value creating activity that can occur within or across the non-profit, business or gov-
ernment sectors.

The authors emphasize that although social entrepreneurship is distinguished
by its social purpose and occurs through multiple organizational forms, there is still
significant heterogeneity in its definition. In addition, it is to be mentioned that legal
environment affects the ability of social business to function: taxation, access to finance
and other regulations affect how intensive is development of social businesses in par-
ticular countries.®

Janelle A. Kerlin also underlines, that social enterprise may take several differ-
ent organizational forms: non-profits, partnerships, foundations etc. However, for over
two decades, social enterprise movements in the United States and Europe have taking
a growing importance. Therefore, the scope of research on this topic supposed to be
adequate. Author compares legal regulation of social entrepreneurship in the United
States and Europe and comes to conclusion that both continent deal with the lack of
clearly defined legal frameworks for social enterprise.’

It is worth to mention that Janelle A. Kerlin in one of the recent researches
also presented another social enterprise typology interesting for this research. The re-
searcher presented the typologies for economic development and civil society, which
are combined to create models for social enterprise that incorporate how both contexts
shape the organizational patterns for social enterprise. These typologies can be called
as “Original Country Models of Social Enterprise”, which are “factor-driven’, “efficien-
cy-driven’, or “innovation-driven”'

G. Lasprogata and M. Cotten in their research draw the line between for-profit
and social enterprises. They emphasize that both legal entities are created and governed
under the state law, have organizational structure, governing rules and capital formed
by shareholders. However, social enterprises can and often earn a profit, but they are

not permitted to distribute those earnings to their shareholders. This restriction sup-

8 James Austin, Howard Stevenson, and Jane Wei-Skillern, “Social and Commercial Entrepreneurship:
Same, Different, or Both?” Entrepreneurship Theory & Practice 30 (2006): 2—8, https://doi.org/10.1111/
j.1540-6520.2006.00107.x

9 Janelle A. Kerlin, “Social Enterprise in the United States and Europe: Understanding and Learn-
ing from the Differences,” VOLUNTAS: International Journal of Voluntary and Nonprofit Organizations
17(2006): 247, https://doi.org/10.1007/s11266-006-9016-2

10 Janelle A. Kerlin, Shaping Social Enterprise: Understanding Institutional Context and Influence
(Bingley: Emerald Publishing Limited, 2017): 12-14.
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posed to be included in the articles of incorporation of such social enterprise.!

T. Kelley researches the new hybrid forms of social enterprises in the United
States. He refers social enterprises as “emerging fourth sector®. In his paper, he critically
examines various proposals for creating new types of hybrid for-profit/non-profit enti-
ties to provide a legal structure for so-called fourth sector ventures.'?

In addition, A. Katz and A. Page investigate in their works legal forms and legal
environment of social enterprises.”® S. Estrin, T. Mickiewicz and U. Stephan research
how social entrepreneurship functions within economic system and remains under
theorized. In addition, they research how social entrepreneurship might interact with
commercial entrepreneurship.*

S. Rana stresses that social entrepreneurship can be defined as the “for-profit*
charity and points out that historically philanthropic activities and legal structures are
largely unrecognized by the legal literature. The author also emphasizes that today’s
social changes influence development of the legal environment. It leads to development
of new legal entities like above-mentioned for-profit charitable enterprises. The science
must provide adequate attention to the investigation of this phenomenon."

E Santos analyses the growing phenomenon of social entrepreneurship and its
role in the functioning of modern society. Author emphasizes the re-distributive func-
tions of governments, through the legal system and governments agencies, to try to
ensure to society an accepted level of individual welfare. Yet, governments often do
not have the capabilities to perform this re-distribution function, particularly when
action is needed at a local level. Here enter social enterprises, which create new forms
of organizational entities and thereby need a new legal framework to function more

effectively creating the social value for the society.”®

11 Gail A. Lasprogata and Marya N. Cotten, “Contemplating ‘Enterprise’: The Business and Legal Chal-
lenges of Social Entrepreneurship,” American Business Law Journal 41 (2003): 74-77, DOI: 10.1111/j.1744-
1714.2003.tb00002.x

12 Thomas Kelley, “Law and Choice of Entity on the Social Enterprise Frontier,” Tulane Law Review 2
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S. Bacq and F Janssen also dig into examination of different forms of social
entrepreneurship. They emphasize that the social entrepreneurship organization can
adopt either a non-profit or a for-profit organizational form and should not be limit-
ed to any specific legal form. This perspective results in the emergence of various hy-
brid organizational forms: independent, they can generate profit, employ people, and
hire volunteers. This new legal form represents a hybrid organizational type, partly
non-profit and partly limited company. Authors emphasize, that many European coun-
tries have introduced such special legal entities. Belgium introduced the status of “so-
cial purpose company*, Portugal - “social solidarity cooperatives®, France - “collective
interest co-operative societies®, etc. In addition, authors pay attention to the fact that
despite all these newly created legal forms across Europe still adopt legal forms that
have existed for a long time, namely associations, co-operatives, or traditional business
forms."”

A. Nicholls in his research looks for legitimacy of social entrepreneurship. The
author shares insights on institutional theory, examines the patterns in legitimation
process to explore the institutionalization process of social entrepreneurship. Finally,
the author conceptualizes social entrepreneurship as a field of action in a pre-paradig-
matic state that currently lacks an established epistemology.'®

K. Sorensen and M. Neville investigate legal forms and legal statuses of social
enterprise in several EU Member States and the USA. They emphasize that a new cor-
porate form of the social enterprise can be introduced as an entirely new form, uncon-
nected with existing company law, or as new category within the existing regulation
with a few special rules or exemptions. "

Cafaggi and Iamiceli emphasize that legislators may, and probably have to
promote the role of social enterprises by defining organizational models. These mod-
els, first of all should be set to maximize the effectiveness of enterprises. Legislation
should be based on default rules for social enterprises, allowing a reasonable amount of

self-regulation. Therefore, in this way we speak about the framing the main principles
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of the governance of social enterprises.?

Lorne Sossin and Devon Kapoor emphasize that ,,a social enterprise must have a
legal structure, including some aspect of governance, and must be an organization with
some recognized legal capacity (whether as a public, private, or hybrid organization).
This element is essential as the pursuit of revenue through economic activity, in any
capacity, requires a legal structure through which to channel the funds and pay taxes”
Moreover, they suggest particular elements, which are important for the operational
definition of social enterprise in the context of this research. According to them, a
social enterprise must engage in some form of economic risk-taking to generate profit.
This element separates social enterprise from charitable and non-profit organizations.
Authors think that social purpose to which revenues from a social enterprise are direct-
ed should also inform the way in which those revenues are obtained. It means that e.g.,
if “a business that contaminates water supplies in order to generate revenues to invest
in conservation, in other words, would not meet <...> definition of social enterprise”*
We see that authors suggest a very strict relation of social mission with how profit is
generated. Here we have to emphasize that in the sense of this dissertation this relation
is not that strict. We mean that social mission not necessarily has to be related with how
profit is generated.

Despite it is not a legal aspect, some authors properly summarize that social
enterprise concept fulfils an important function as an “engine for innovation” in the
social sector. At the same time, it helps to question established and often-inefficient
bureaucratic practices of providing social services. Also because of the lack of competi-
tion in the field of providing social services, social enterprises may influence traditional
organizations’ working modes in a positive way. However, we do not have to seek that
social business could replace government or non-profit measures.” Nevertheless, it can
be assumed that all players in this field can benefit and learn from each other.

Carol Liao stresses, “Lawmakers around the world are attempting to determine

whether existing laws in their jurisdictions are sufficient to support certain forms of
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social enterprise, whether modifications are necessary, or whether new laws are de-
sirable”* The author emphasizes that several countries in Europe have adopted social
cooperatives and legal certifications. However, North America has gone slightly differ-
ent path. Particularly in the United States, private actors are actively lobbying state gov-
ernments to enact a new corporate legal form for businesses producing public benefits.
The mostly known result of such lobbying is a form of entity called Benefit Corporation
(which later will be discussed in this research in more detail). The author summarizes
that “the purpose of a benefit corporation is to create a general public benefit, which is
defined as a material positive impact on society and the environment, as measured by
a third-party standard”*

In addition, author emphasizes (being a Canadian researcher) several problems
related with social enterprise research. The most significantly, “social benchmarks are
far more difficult to measure, and governmental policies and interventions make for
significant market distortions on the supply side that need to be accounted for when
postulating on the effectiveness of new social enterprise laws to social sustainability.
<...> Lawmakers will need to proceed cautiously and question the motives behind
the establishment of any new social enterprise laws, particularly if they are transplants
from other jurisdictions.” Despite that, the researcher thinks that the emerging field of
social enterprise law is dynamic and complex, and in the context of reforming corpo-
rate and regulatory rules, it can help foster sustainability in all economic, social, and
environmental dimensions.*

Philippe Eynaud emphasizes conceptual introduction to social enterprise re-
search through broader political dimension. The author states that social enterprises
can influence public policies and reconnect the political dimension and the economic.
The author believes that institutions contradict all the time the common belief of a
self-regulated market. Moreover, the existence of different institutions plays specific
roles in relation with economic principles. Therefore, this aspect emphasises the plural
aspect of the economy. It leads to the author’s statement that “market is not alone in the

shaping of the economy and different institutions have continuously re-embedded the
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economy in the social and political orders, against the myth of market self-regulation.
<...> Social enterprises still need to amplify their capacity of political embeddedness,
by going beyond the capacity for social economy and third-sector institutions to reduce
the impact of the market and influence the State”*

In this work, we speak quite a lot about stakeholder importance in the social en-
terprise environment. Lars Hulgard, Jacques Defourny (already mentioned), and Vic-
tor Alexis Pestoff stress that stakeholders are “any group or individual who can affect or
is affected by the achievement of an organization’s purpose, typically, the owners, the
managers, the workers, the volunteers, the financing bodies, the partners, the suppliers,
the customers / beneficiaries, etc”’? The mentioned stakeholders can be involved in the
governance structures such as general meeting, the board or other body. The authors
argue that the configuration of stakeholder involvement in different non-governmen-
tal, or government’s organizations differs from the involvement in for-profit businesses.
Of course, we can agree on the opinion, “social enterprises seem to have a stronger
tendency to give a voice to the actors with whom they interact - that is, to involve their
beneficiaries, supporters, funders or partners within their governance structures””
However, it is not an exclusive case, because nowadays and business-, and public struc-
tures are much more influenced by different stakeholder groups.

Research network of university research centres and individual researchers on

social enterprise “EMES”*

emphasize that social enterprises can be identified by three
kinds of criteria: “the first is a set of economic criteria, one being the production and
sale of goods or services, while another is that the organization is not entirely run by
volunteers, but also involves some paid employment. Secondly, there is a set of social
criteria, such as a strong desire to be of benefit to the local community or to the particu-
lar users targeted by the enterprise, and the fact that local citizens, users or associations
have initiated the enterprise. Thirdly, there is a set of governance criteria, which imply
that the social enterprise has a high degree of autonomy and is therefore not directly

subject to public authority, and also that it has a participatory nature that permeates its
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management and the choices made concerning, for instance, work procedures”

Speaking about Lithuanian authors, we can particularly distinguish the doctoral
dissertation by Audroné Urmanavi¢iené on the “Implementation of the Social Impact
Assessment of Work Integration Social Enterprises in Baltic States”*? The author em-
phasizes the importance of social impact assessment in social enterprises (particularly,
in WISEs) and analyses social enterprise internal and external environment for better
understanding of obstacles and challenges for implementation of impact assessment.

Concentrated review on social enterprises as creators of sustainable innovations
is provided by Andzelika Rusteikiené and Raminta Pucétaité. The authors emphasize
that due to the breadth of hybrid business methods and business models, social busi-
ness has a huge potential to generate sustainable innovations, so its activities and envi-
ronment are suitable for further (empirical) research.”

A couple of new works particularly review social entrepreneurship situation in
the Western Europe® and in Central and Eastern Europe.” Both works present an up-
dated point of view on conceptualization of social enterprise in vast diversity of social
enterprise models and mostly deal with case studies in particular countries. Although
updated studies also relate to the scope of this study, we believe that our study provides
another angle of view linking social entrepreneurship first of all with its legal environ-
ment and capturing aspects that are important from the legal point of view and might
be not fully captured by the authors in other fields of research (e.g., economics, man-
agement, public policy, etc.).

We already emphasized that most of this research focuses on the European Un-
ion legislation, legislation of the mentioned EU Member States and the States of the
EFTA. However, speaking about valuable insights, we have to consider and some the-
oretical approaches that were not necessarily developed in the countries of the scope

of this research. Therefore, in this work among others we share insights of the authors
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from the United States of America, United Kingdom, and other countries.

In comparison with above-mentioned positions of other authors, we can stress
that our original scientific point of view in this research concentrates on legal problem-
atics of definition of social entrepreneurship (in legal terms) and other legal elements,
which are not always directly visible. We see that most scholars agree that social en-
trepreneurship plays an important role in nowadays society, and in the future, it will
definitely become an important tool to tackle the social problems. However, from the
scientific point of view, the patterns in legitimation and institutionalization process of
social entrepreneurship are yet to be explored, because authors stress (and we can defi-
nitely agree) that there is a vast heterogeneity in definition of social entrepreneurship.
From our perspective, we can add that justification of the concept of social entrepre-
neurship and definition of its legal framework and regulatory characteristics are very
important.

Provided typologies can be useful and can be further examined in this and
other studies in order to provide best possible legal structure of social enterprise and
distinguish the most important legal elements of social enterprise legal environment.
Moreover, we believe that concepts and paradigms developed by the above-mentioned
authors can be expanded further, and this research contributes to this goal.

Scientific structuration of definitions and other legal elements of social entre-
preneurship is an important scientific added value of this research.

Consequently, this research raises legal questions (although not all discussed as-
pects are of a legal manner). It also approaches other areas of social science. By that we
think that looking into legal preconditions of social entrepreneurship should include
and such aspects as research on how legal regulation in the particular area correlates
with the success, popularity, usefulness of that form of activity (in this case - social
entrepreneurship). In addition, we think that this research could become more mean-
ingful by looking for different angle of view in the field of legal preconditions for social
entrepreneurship. Therefore, such novelties as legal technology are also considered.
They are evaluated by trying to answer the questions such as how legal technology
affects social business. On the other hand, we try to expand insights on the assumption
that social business can become a good provider of legal tech services.

In developing this issue, it should be noted that from a legal point of view nei-
ther the definition of social entrepreneurship nor its special legal regulation is yet final-
ly identified (or it can be stated that it varies greatly). Many countries still lack an en-

abling framework for encouraging the creation and development of social enterprises.
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With respect to the novelty of the social entrepreneurship as the legal category
and the lack of legal certainty, which is the main problem investigated in this research,
this category requires a thorough scientific examination to define its legal precondi-
tions. Considering the amount of such initiatives in the EU Member States, this re-
search contributes to thorough scientific justification of the legal elements of phenome-
non of social entrepreneurship. The research also unifies its categories, definitions, and
concepts, analyses new legal institutes, which are emerging because of development of
social entrepreneurship. The research analyses the legal preconditions of social entre-
preneurship in the European Union, which are not always directly noticeable. It also
contributes to better analysis of the EU legislation and legislation of the particular Eu-
ropean states. As well as it contributes to deeper analysis of the elements of definition
(not only in legal terms, positioning of social entrepreneurship in the legal system of
the EU, considering the wider legal context then only the EU company law.

Among other things, this study performs the function of systematizing the liter-
ature on the relevant topic, which contributes to a better dissemination of information
about the problem under study. The dissertation focuses on the theoretical issues of the
phenomenon under study, including different theoretical approaches and definitions.
This analysis is the author’s original contribution to the theoretical formation (not just
the definition) of understanding social business.

From the practical point of view, the results of the research could contribute to
improvement of national legal framework on social entrepreneurship or social busi-
ness, which is clearly insufficient in nowadays stage of rapid popularization of social
entrepreneurship in Lithuania. Moreover, such areas as social innovations and social
entrepreneurship come and develop hand in hand. We can assume that social innova-
tion and hybridity of social enterprise are inseparable parts of the paradigm of social
entrepreneurship. Therefore, this research looks for the legal preconditions of social en-
trepreneurship and social innovation to clarify these definitions in the way that could

be useful for further research and practical application.
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METHODOLOGY

(i) Research design and methodology

Methodologically this research focuses on the subject - legal preconditions of
social entrepreneurship in the European Union and particular EU Member States, and
States of EFTA. The research argues that there is a lack of legal certainty in the coun-
tries in the field of regulation of social entrepreneurship. Such legal uncertainty causes
additional difficulties for the further development of social entrepreneurship as social
phenomenon, which can be important and effective measure to tackle social problems
in society.

Theoretically, the dissertation uses some views from philosophical doctrine of
the realism. As the assumption of realism, we understand the idea that things in the
world happen regardless of whether we observe them, or even know them. Objects
have in the social world varying probabilities of coming into existence and causing new
objects, which connect into identifiable structures. We investigate the social world in its
context, which counts as evidence, concepts, measures, etc.’® Bearing this in mind; the
objectivity of this research depends on the context of the social life, which inevitably
changes over time.

In addition to general philosophical doctrine of the realism, the research uses
some ideas of the legal realism (more particularly — the new legal realism).”” The start-
ing point of the realist account of law is its critique of a purely doctrinal understanding
of law. Law is going institution (or set of institutions) caused by the tensions: between
power and reason, and tradition and progress and a social process is not something
that can happen at a certain date. Legal realists insist that legislators should use social
developments and new cases as triggers for rethinking the doctrine’s conventional un-
derstanding. According to legal realism, the main roles of doctrinal categories are to

consolidate people’s expectations and to express ideas of law with respect to distinct
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types of human interaction.®

The legal problems that this research examines are closely related with the eco-
nomic aspects. Therefore, it is important to emphasize the importance of interdiscipli-
nary aspect of this research, which allows exploring the problematic of the issue across
the boundaries of one particular sphere of social sciences.

Pioneer of political economy Adam Smith formed a well-known assertion that
free market competition leads the public to better economic results and the general
public welfare. However, he also pointed out that people’s behaviour often leads to a
feeling of sympathy for other people. In his work “Theory of Moral Sentiments”, author
formulates the idea that people often feel sorrow looking at the sorrow of others. Ac-
cording to Smith, we have no immediate experience of what other people feel we can
form no idea of the way they are affected, but by conceiving what we ourselves should
feel in the like situation.”

In the light of above-mentioned thoughts of Adam Smith, the legal perspective
of the topic of this research methodologically falls into the interdisciplinary area of
research of the behavioural law and economics. The task of behavioural law and eco-
nomics is to explore the implications of human behaviour for the law. Because taking
into account understanding of how people behave can cast a different light on how or
whether a particular rule will achieve its intended goals. Sometimes it turns out that
legal rules that would seem efficient or effective from a law and economics perspective
(based on hypothetical assumptions on human behaviour) are inefficient when dealing
with real people.*

In addition, the concepts of A. Smith, the pioneer of political economy, and other
concepts mentioned and developed in the work were chosen deliberately and, in the au-
thor’s opinion, were related to the research topic and problem, highlighting the interdisci-
plinary aspect of the research. The connection between the classical theories of both polit-
ical economy (A. Smith) and law (legal realism) with the research topic shows the depth of
the research problem (showing that the possible beginnings and assumptions of the topic
were formed much earlier than the concept of social business itself). In addition, it provides

opportunities to develop these interfaces in further research.
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(ii) Research instruments, data, and analysis limitations

This research mostly utilizes a set of qualitative research methods that are used
interchangeably throughout the whole research. The textual analysis method is used to
examine closely the content and meaning of legal texts and other documents, as well as
they structure and disclosure.”!

To define the place of the examined legal norms in the legal system, also to
define the relationship between the legal norms and their relationship to the gener-
al principles of law a comparative method is used. This method also helps to define
the relationship between the European Union and the EU Member States’ and other
countries legislation. This method also comes in hand while determining the possible
regulatory shortcomings. Comparative method is probably the mostly useful for this
research because this method allows isolating factors or variables that explain patterns.
Separately can be mentioned historical method, which concentrates on the analysis of
historical data to study the development of the EU legislation related to the subject of
this research. Two basic strategies are usually distinguished in comparative research:
(1) study events or groups that differ in many ways but have something in common;
and (2) study events or groups that are similar but differ in one or several important
respects.*? This research tries to apply both of these strategies. The comparative method
also allows the implementation of the research on different levels, starting from the
comparison of different cultures, and going into the comparison of different aspects
within the concrete case.”” The comparative legal research contains in itself several
types of methods, such as the functional method, the structural method, law-in-con-
text method, etc.** All the above-mentioned methods constitute together the whole
toolbox for comparative research.

Closely related to the comparative method in this study is the case study method.
It is used for the in-depth analysis of particularly selected states with the advanced legal

41  Sharon Lockyer, “Textual Analysis,” in The Sage Encyclopedia of Qualitative Research Methods,
edited by Lisa M. Given (Thousand Oaks, CA: SAGE Publications, Inc., 2008): 865-67. http://dx.doi.
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(Thousand Oaks, CA: SAGE Publications, Inc., 2005): 52-53. http://dx.doi.org/10.4135/9781412983907.
n327.

43 Uwe Flick, Designing Qualitative Research (London: SAGE Publications, Ltd., 2007): 39-40. http://
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44  Mark Van Hoecke, “Methodology of Comparative Legal Research,” Law and Method 12 (2015): 8.
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frameworks regarding the social entrepreneurship. Moreover, written documents may
be searched for clues to understanding the culture of organizations, the values underly-
ing policies, and the beliefs and attitudes to the issue.* With this regard, the case study
method could really contribute to this research.

The method of generalization in qualitative research tends to be criticized, in
this research, however it serves for exploring patterns in particular societies, because
qualitative research might produce moderate generalizations, depending on levels of
cultural consistency in the social environment, those things that are the basis of induc-
tive reasoning in everyday life, such as rules, customs, and shared social constructions
of the physical environment.*

In any way, the examination of legislature using the above-mentioned methods
constitutes the core of this research. The research also examines the scientific literature:
monographs and studies, analyses some other data.

Besides the core methods, mentioned above, six expert interviews (interviewees
working in the field of business legal studies and in business regulation authorities)
were performed. Typically, in legal studies, the interview-related methods are not so
commonly used. However, considering the interdisciplinary aspects of the researched
subject, the valuable information on the problematic aspects of the regulation, also
broader context of the legal framework can be retrieved from expert interviews. In
this regard, several interviewing methods were combined together. In correlation with
the overall in-depth interview principles, more customised and adapted for legal stud-
ies interviewing methods were exploited. Generally, in-depth interviews are used to
help researchers to understand their interviewees’ views of processes, norms, decision
making, belief systems, mental models, interpretations, motivations, etc., that provide
richness of qualitative data.”” In this context, the combination of active interviewing
and key informant interview were used. In the typology of interview methods, these
two techniques are tended to be less structured, on the one hand, and quite specific/

narrow, on the other. In the spectrum of interviewing techniques, they can be displayed
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as follows:

Broad Topic
Social knowledge, facts,
common processes, etc.

Less structure More structure
Unscripted conversation Active Structured instrument
interviewing and
key informant
intarview
Narrow Topic

Specific knowledge, personal
experiences, unigue knowledge, etc.

Figure 1. Place of active interviewing and key informant interview techniques in the

spectrum of interviewing techniques*

Deriving from the place of used interview techniques in the whole spectrum of
interviewing techniques we can detail that active interviewing is a qualitative research
method that departs from standardized approaches in the sense of the level of engage-
ment between interview participants. In standard interviewing, interviewers strive to
be dispassionate and neutral. In the active interview, however, interviewer is encour-
aged to participate in narrative production. The active interviewer strives to stimu-
late respondents by introducing or suggesting competing narrative positions, different
points of reference, and interpretive resources. In turn, the interviewee is encouraged
to select from among the resources available a salient vocabulary for producing one’s
own narrative.” In parallel, very close to active interviewing is the key informant inter-

view technique. Key informant interviews are in-depth interviews of a select group of
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experts who are most knowledgeable of the researched issue.

Like in all in-depth interviews, questions were formulated in open-ended
(semi-structured) manner. Such manner leads conversation more deeply into the topic
of interest and maximizes the opportunity for discursive, detailed disclosure of under-
standings, experiences, and point-of-view of the interviewees. Moreover, this approach
can be highly linked to the legal realism (already mentioned in this chapter) the doc-
trine that highly emphasizes the importance of social processes in the society.

While analysing data retrieved from in-depth (semi-structured) interviews, the
main information was not coded in the specific manner and was interpreted quite free-
ly to supplement the analysis of the material obtained by other qualitative research
methods. However, some theoretical approaches while analysing from in-depth inter-
views retrieved data were used. Namely, classification can be mentioned as the im-
portant data-measuring device, together with the content analysis and the grounded
theory.”" Especially the last one of the mentioned theories holds interesting conceptual
assumptions, which state that theoretical categories can be developed in the ongoing
process of empirical research. According to this theory, categories must not be forced
on the data; they should emerge instead in the ongoing process of data analysis.*

The whole research and writing process of this dissertation was divided into the
following main steps:

1. Material collection and analysis;

2. Preparation of scientific publications on the subject of research. The scope of
published articles was later expanded and updated in order to provide an up-to-date
material for the concrete parts of the dissertation;

3. Preparation of the dissertation.

Material collection and analysis started with the building of the main “structural
columns” of the research. Those main structural columns of the research in other words
could be called as “theoretical” and “practical” parts of the research. The theoretical
part of the research includes such elements as the history of the concept of social entre-

preneurship, legal and economic links of social entrepreneurship. In addition, in this

50 Paul J. Lavrakas, Encyclopedia of Survey Research Methods (Thousand Oaks, CA: Sage Publications,
Inc., 2008). doi: 10.4135/9781412963947.

51  More on the mentioned qualitative data analysis methods see: David Byrne, “How do I analyze and
interpret qualitative data?” Project Planner (2017) http://dx.doi.org/10.4135/9781526408570

52 Udo Kelle, ,,The Development of Categories: Different Approaches in Grounded Theory,* in The SAGE
Handbook of Grounded Theory (SAGE Publications Ltd, 2007): 191-213. doi: 10.4135/9781848607941
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part, great amount of attention was paid to definitions (not only ones of the legal char-
acter but also economic, societal, etc.). Therefore, material for this part of the research
was mainly collected while analysing scientific literature and not so often directly ana-
lysing the legal acts.

The practical part of the research, however, focuses more on the legal acts; there-
fore, the material collection in this part consisted mostly of the analysis of legal texts.
Nevertheless, this part of the research also required some additional data (retrieved
not only from the legal texts) to receive more universal set of data. This universal set
of data includes such elements as studies, working papers and reports of different in-
stitutions. In addition, some valuable for this research pieces of information were re-
trieved from semi-structured in-depth interviews. The above-mentioned sets of data
laid a foundation for the above-mentioned practical structural column of this research,
which includes comparative analysis of legal preconditions of social entrepreneurship
in particular countries as well as the legal regulation of social entrepreneurship on the
EU-level.

The parallel work during the data collection and analysis steps was the prepara-
tion of the scientific articles. This exercise helped to systematically check the relevan-
cy of the collected materials during the years of the conducted research and explore
additional data sources. Finally, the stage of the preparation of dissertation included
not only the thorough analysis of the data that was collected during the years of this re-
search but also an exercise of the checking the relevance of collected data, which could
possibly have changed over time.

This dissertation aims to look systematically into the social entrepreneurship-re-
lated legal institutes, relations between these institutes and their relationship with the
primary EU law, the EU company law, and relationship between the EU and national
regulation in the EU Member States and states of the EFTA.
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1. PROBLEMS OF MULTITUDE OF THEORETICAL
APPROACHES AND DEFINITIONS OF SOCIAL
ENTREPRENEURSHIP

1.1. Connections with the legal philosophy

In terms of legal philosophy, we can speak about the social business concept in
the wider context of the legal aspects of the societal relations. By finding of the origins
of social business preconditions in the societal relations, we could more precisely define
what standards (business law, social law, and other areas of law) we are currently most
lacking at both the supra-national and national level.

In a practical way, we are interested in identifying and exploring the particular
areas of societal life where the legal regulation of social business would be necessary
and most effective. It might not be directly connected with legal philosophy, but it rais-
es philosophy-driven questions what would be a legal good protected by social busi-
ness law. Therefore, by examining the different examples from different countries, we
can notice that social enterprises act in different areas: environment, social integration,
education, social or public services, etc. In this societal context, we can evaluate the
need for specific legal regulation (legal good) in the social entrepreneurship area. In
the strict sense, this could help to solve the problem of legal uncertainty in social en-
trepreneurship legal area. In a broad sense (or a practical sense), this could contribute
to more efficient solution of social problems in the society, through awareness of social
business raising and utilizing its potential.

To use the opportunities of social entrepreneurship, particular countries in the
European Union have created, and some are just developing, the legal frameworks for
this form of economic activity. However, the existing legal forms of social enterprises
in the EU member states vary in different states. The current EU legislation also does
not form any mandatory legal regulation for social enterprises. The EU Member States
have different institutional, legislative and administrative systems, and their tradition
of social economy comes from different historical background. Probably one of the
most useful exercises could be revision of the main trends in establishing legal frame-
works for social enterprises, because there are many legal forms that a social enterprise

can take.
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From our previously conducted research, we know that there exist many models
of social business. Those models can include legal forms that are inclusive and dem-
ocratic, but also and more manager-controlled legal forms, where managers exercise
strict control and seek independency while solving social problems.”® We can add to
this that different strategies emerge as (first of all) philosophy driven concepts. From
the legal point of view, we should be able to see that legislators in different countries are
able and ready to defend such approaches and recognize certain things as a legal good.

Philosophical approach is useful also by drawing differences between so-
cial entrepreneurship (and its definition) and other (quite related) concepts. One of
such related concepts is the concept of CSR. This concept is mentioned and discussed
throughout this research. In relation to this aspect, we can add that it is important
not only to investigate the specific legal frameworks but also to evaluate the changes,
ongoing in the general concept of company law. Because we see that in the context of
social enterprises, the general principles of company law also are inevitably shifting. In
the traditional company law concept such activity as CSR, should not be confused with
social entrepreneurship as well. The European Commission defines that CSR refers to
companies voluntarily going beyond what the law requires to achieve social and envi-
ronmental objectives during the course of their daily business activities.* It is a concise
definition, but it shows that the subject of this research is wider and does meet much
more aspects than only the CSR concept. Contrary to CSR, social entrepreneurship
initiatives create new forms of business and society partnership. With help of business
methods, social needs of society are met. During this process, traditional markets are
modified, and new markets are opened. Therefore, we think that this process is far
more complex.

It should be noticed here that nowadays there is an ongoing discussion (it is
also discussed in several parts of this research) whether profit maximization could be
considered as the only purpose of a traditional business company. In the context of
social entrepreneurship, we say that social enterprises strive for a social purpose in
contrary of the traditional business profit maximization. It does not mean that this

research challenges the social approach within the traditional business organization. In

53 Tomas Lavisius, Virginijus Bité, and Mads Andenas, “Social entrepreneurship in the Baltic and Nordic
countries. Would the variety of existing legal forms do more for the impact on sustainable development? En-
trepreneurship and Sustainability Issues 8(1), 2020: 276-290. https://doi.org/10.9770/jesi.2020.8.1(19)

54 “Corporate Social Responsibility & Responsible Business Conduct,” European Commission, accessed
22 April 2020, https://ec.europa.eu/growth/industry/sustainability/corporate-social-responsibility en.
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contrary, the general aspects of CSR in traditional corporations are very important for
the awareness raising on the social aspects in traditional business sector. If this research
emphasizes the opposites of a social business model to a traditional business model, it
is meant only for the reasons of the research (to underline different characteristics of
social business, which traditional business do not or may not have).

The general goal of business sustainability® first of all emerges in the context
of large corporations’ legal regulation. Experts notice that no jurisdiction’s corporate
law mandates the maximisation of returns for shareholders to the detriment of other
economic, social, and environmental interests. However, one of the most misleading
things in this area is the assumption of the maximization of shareholder wealth as an
important contribution to societal welfare. Experts emphasize that instead of this we
need to find ways to shape continuous improvement processes towards more sustain-
able business and finance. It should more actively involve such elements as social, cul-
tural, economic, and environmental policies.”*® Moreover, view in business that corpo-
rations are to be managed for the exclusive benefit of shareholders contradict the idea
of corporate sustainability, where the enterprise serves broader objectives: shareholder
profits, but also and the environment, and larger society. It is simply explained by the
fact that any entity cannot truly maximize shareholder returns while being more than
minimally generous with employees, more than minimally compliant with environ-
mental laws, or more than minimally kind to its neighbours.”” All of these groups can
be called “stakeholders”. As we emphasize in several parts of this research, the “stake-

holder involvement” is a very important aspect in the context of social enterprise.

55  Experts distinguish several dimensions of corporate sustainability. The economic dimension of su-
stainability involves pursuing corporate activities that generate sufficient economic wealth. The soci-
al dimension of sustainability is embedded in the recognition by companies of human rights as well as
employee and other stakeholder considerations. The environmental dimension of sustainability involves
ecofriendly production methods, waste handling and relevant liability methods. All these dimensions are
equally important. They interconnect and stimulate the creation of corporate strategies. For more see:
Blanaid Clarke and Linn Anker-Serensen, “The EU as a Potential Norm Creator for Sustainable Corpo-
rate Groups,“ in The Cambridge Handbook of Corporate Law, Corporate Governance and Sustainabili-
ty, eds. Beate Sjéafjell and Christopher M. Bruner (Cambridge: Cambridge University Press, 2020), 191,
https://doi-org.ep.fjernadgang.kb.dk/10.1017/9781108658386

56  Beate Sjafjell and Christopher M. Bruner, “Corporations and Sustainability,” in The Cam-
bridge Handbook of Corporate Law, Corporate Governance and Sustainability, eds. Be-
ate Sjafjell and Christopher M. Bruner (Cambridge: Cambridge University Press, 2020), 6, 11.
https://doi-org.ep.fjernadgang.kb.dk/10.1017/9781108658386

57 Judd F. Sneirson, “The History of Shareholder Primacy, from Adam Smith through the Rise of
Financialism,” in The Cambridge Handbook of Corporate Law, Corporate Governance and Sustainabi-
lity, eds. Beate Sjéfjell and Christopher M. Bruner (Cambridge: Cambridge University Press, 2020), 73.
https://doi-org.ep.fjernadgang.kb.dk/10.1017/9781108658386
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We can stress again that different approaches are derived from different busi-
ness- or societal philosophies. In a traditional democratic society, such concepts have
developed naturally over many years. However, societies that experienced turbulences
caused e.g., by totalitarian regimes may have additional challenges by accepting and
implementing policies (including legal policies) derived from such philosophies. As
one of the problems, emphasized in the introductory part of this research, is a lack of
legal certainty. We can add to this that a lack of legal certainty comes from weak foun-

dation of conceptual legal philosophy.

1.2. History of the concept of social entrepreneurship

Although different elements of social enterprise existed during different peri-
ods of history, in the post-War Western Europe dominated coexistence of the private
capitalist business sector and state public sector that provided welfare system and ad-
dressed occasional market failures. The situation was different in Central and Eastern
European countries. The centrally planned economies in these countries did not allow
development of capitalist economy. The different initiatives of quasi-associations, vol-
untary organizations and cooperatives also were strictly controlled by the government.
Any activity of non-governmental sector was banned and considered criminal.

In the capitalist Western Europe, however, it was also not the best time for de-
velopment of the phenomenon of social entrepreneurship. The state occupied the cen-
tral role as the provider of social welfare. Such situation did not help for development of
social economy sector as such. The later development was influenced by the so-called
crisis of the welfare state. For the sake of accuracy, we must stress that scientists argue
if there was a crisis of the welfare state as such. Some researchers think that despite
growth rates of social spending have declined radically since 1975, there was no signs
of a general welfare crisis. All welfare states had growing difficulties balancing their
budgets. The growing deficits showed problems of system integration which cannot be
directly attributed to the system of the welfare state but should be seen as problems of
adaptation to a new historical configuration of society which developed independently
of the existence of the welfare state.*

In the final quarter of the 20th century, some European countries experienced

58 Jens Alber, “Is there a crisis of the welfare state? Crossnational evidence from Europe, North America,
and Japan,” European Sociological Review 4, Issue 3 (1988), https://doi.org/10.1093/oxfordjournals.esr.
a036484
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reawakening of interest in the typical organisations of the social economy as business
alternatives to the models of the capitalist and public sectors, such as cooperatives,
mutual societies, foundations, and associations.” Long-term massive unemployment,
social exclusion and other problems of the market economies became social needs
that were not sufficiently addressed neither by private capital, nor by the public sector
agencies. In such context, identification of social entrepreneurship as we understand
today began in France in the 1970s. At that time organizations that represented coop-
eratives, mutual societies, and associations built the National Liaison Committee for
Mutual, Cooperative and Associative Activities (CNLAMCA). In June 1980, the CN-
LAMCA published a document, the Charte de |’économie sociale or Social Economy
Charter. This document defined the social economy as the set of organisations that do
not belong to the public sector, operate democratically with the members having equal
rights and duties, and practise a particular regime of ownership and distribution of
profits, employing the surpluses to expand the organisation and improve its services to
its members and to society.®® We can think that this definition became a background
for the modern definition of the social enterprise (including the definition used by the
European Commission) because it has practically all elements that make up a todays
operational definition. In this sense, France became first country that institutionalized
social enterprise policy. In 1981, the Inter-Ministerial Delegation to the Social Econ-
omy (Délégation interministérielle a |’ Economie Sociale - DIES) was created.’' Finally,
in 1989 the European Commission published a Communication entitled “Businesses
in the Economie Sociale sector: Europe’s frontier-free market” In this document, the
European Commission described the Economie Sociale sector and stressed, “The hall-
mark of belonging to the sector is the specific manner of organization of an enterprise’s
productive activity. The driving principles are the solidarity and participation of its
members <...> informed by a proud independence and civic purpose. <...> the enter-
prises are generally in the legal form of a cooperative, a mutual society or a non-profit
association. <...> Engagement in economic activity is the factor determining the inclu-
sion of this sector in the field of enterprise policy. <...> Enterprises in this sector are

types of organization that are legally recognized in all Member States, even though they

59  José Luis Monzén and Rafael Chaves, “The Social Economy in the European Union,” European Eco-
nomic and Social Committee, published 2012, accessed 17 January 2021: 17, https://www.eesc.europa.eu/
resources/docs/qe-30-12-790-en-c.pdf

60  Ibid, 19.

61  Ibid, 20.
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may take different legal forms.”s

We have seen that the legal problems that this research examines are closely re-
lated with the economic aspects. Therefore, it is important to emphasize the importance
of interdisciplinary aspect of this research, which allows exploring the problematic of
the issue across the boundaries of one particular sphere of social sciences. We see that
historically social enterprise phenomenon was born in the context of the crisis of the
welfare state in the second half of the 20" century. However, already mentioned pioneer
of political economy Adam Smith in the 18" century formed a well-known assertion
that free market competition leads the public to better economic results and the general
public welfare. However, he also pointed out that people’s behaviour often leads to a
feeling of sympathy for other people. We mentioned that he formulated the idea that
people often feel sorrow looking at the sorrow of others. According to Smith, we have
no immediate experience of what other people feel; we can form no idea of the manner
in which they are affected, but by conceiving what we ourselves should feel in the like
situation.® In the very first sentence of the “Theory of Moral Sentiments” Smith argues
that: “how selfish so ever man may be supposed, there are evidently some principles
in his nature, which interest him in the fortune of others, and render their happiness
necessary to him, though he derives nothing from it except the pleasure of seeing it’**

Smith also worried about the divisive effect that economic specialization would
have on human personal relationships. He suggested the state expenditure on “public
diversions” which, he thought, would help to unite wealthy people with those who were
not so fortunate. Adam Smith thought that any civilized society should be able to afford
philosophers as well as butchers, brewers, and bakers because all these people contrib-
ute to society in different ways — even if some of them are not economically productive.
It is referred as Smith’s “social division of labour”. Scholars who researched Smith’s work
underline that Smith was not an anti-market-person. Nevertheless, his ideas are not
suited to isolated quotation (about the famous “invisible hand” and so on), which gen-
erally leads to big distortions in what Smith really wanted to say.®

Speaking in more detail about Adam Smith’s theory, his insights in the “Theo-

62  “Business in the ,,economie sociale sector. Europe‘s frontier-free market. Communication from the
Commission to the Council,” SEC (89) 2187 final, 18 December 1989. Accessed 17 January 2021, http://aei.
pitt.edu/4085/1/4085.pdf

63 Smith, supra note, 39: 13.

64  Ibid, 1.

65 “Economic history. Smith‘s word,” The Economist, published 1 November 2013, accessed 25 October
2020, https://www.economist.com/free-exchange/2013/11/01/smiths-word
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ry of moral sentiments” builds the psychological foundation on which his other ideas
were developed. Basically, Smith described the principles of “human nature”, which
together with Hume (other leading philosopher of his time); he took as a universal and
unchanging standing point from which social institutions, as well as social behaviour
can be deducted. In this context, Smith saw humans as creatures driven by passion
and at the same time self-regulated by their ability to reason and by their capacity for
sympathy.*

The Smith’s approach can be complimented with Hume’s approach. Sentiments
of moral approbation and disapprobation Hume calls “the sense of virtue” or “the mor-
al sense”” Hume argues that the “sentiments of moral approbation and disapprobation
are typically preceded by distinct sympathetic pleasures or pains; and (ii) aesthetic and
moral sentiments alike often give rise to passions of pride or humility, love or hatred,
and benevolence or anger in their train”*® Probably one of the most famous Hume’s
arguments is that the moral sense approves morally of itself and its own operations. It
logically compliments the Smith’s view on the moral sentiments and humans’ willing-
ness to help the other.

In this context must be mentioned that from the point of view of the econo-
mists, none is more influential than the idea that inequality has risen in the rich world.
Because the idea of rising inequality becomes an almost universally held belief, it de-
serves more scrutiny. However, the resent study of the Economist showed that e.g., in
Britain or Denmark the share of income of the top 1% is no higher than in the mid-
1990s. Moreover, the bigger part of corporate profits may flow to middle-class people
than previously, because they own shares through pension funds.® Why those facts can
be important for this research? First, it shows that goals of social entrepreneurship in
wealthy countries reach far beyond the tackling of income inequality but still is signif-
icant dealing with other social problems (e.g., aging, health, education of youth, social
exclusion, marginalization of certain social groups etc.).

The above-mentioned study emphasizes that many things have gone wrong

with contemporary capitalism. In many countries, social mobility is falling; too many

66 “Adam Smith,” in The New Encyclopaedia Britannica. Volume 27 (Encyclopaedia Britanica Inc.: Chi-
cago, 2002): 312-13.

67 Don Garrett, Hume (Oxfordshire, England: Routledge, 2015): 109. https://doi-org.ep.fjernadgang.
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69  “Inequality illusions,” The Economist 433, No 9171, November 30", 2019.
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companies enjoy excessive market power. These and other factors help explain why
economic growth in the rich world is weak. On the other hand, according to the data,
such country as Sweden has one of the highest rates of billionaires in the world. Despite
that, billionaires are quite popular in Swedish society. Such popularity is related with
the assumption that they have made their money not by exploiting ordinary people, but
by creating multinational and socially responsible businesses.”

This shows that on the one hand the problems of social inequality not neces-
sarily are caused by the financial inequality but mostly by the lack of opportunities
that society can provide for people. Bearing that in mind, social entrepreneurship can
be a facilitator of such opportunities. Legal basis comes in handy if the opportunities
are created. This assumption gives an additional socio-economical perspective for this
primarily legal research.

Speaking about the future of welfare state, experts draw two possible although
different alternatives. First, it could be an acceleration of the new public management
with active privatization, or, second, it could be the growth of new public governance
with greater welfare pluralism. The second option would allow pro-active involvement
of non-governmental sector and the social economy as an intermediate alternative to
public and private providers of welfare (or social) services.”" In this context we can as-

sume that role of social enterprise can become even more significant.

1.3. Legal and economic links of social entrepreneurship

Speaking about legal preconditions of social entrepreneurship the broader so-
cio-economical context is inevitable. One of the main aspects of research is the trans-
formation of traditional corporate law, introducing new hybrid legal forms of entities.
Classical corporate law conception becomes more flexible and - in the case of social
business legal regulation - falls into area of social law. This process leads to formation
of new hybrid legal forms of business that are regulated by not only the principles of
corporate but also public law, in such areas as welfare regulation or social (public) ser-
vices.

All of it creates a legal dimension of the research. However, in some parts of the
research legal dimension meets socio-economical dimension. Socio-economic aspects
of social entrepreneurship are primary reasons why social entrepreneurship exists per

70  Ibid.
71  Hulgérd, Defourny, and Pestoff, supra note, 28: 8.
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se. Legal preconditions; however, support the existence of the phenomenon of social
entrepreneurship. Therefore, — despite the general goal of this research to define legal
preconditions for social entrepreneurship - the social aspects are also quite important.
Before the creation of legal framework, society must identify what kind of socio-eco-
nomic relationship has to be defined legally. In the case of social entrepreneurship, it
is very important because part of social business identity is its social mission. We will
not argue that “social mission” or “social good” are not legal definitions. However, only
by identifying social mission we cannot speak about legal identity of social enterprise.

Therefore, it leads back to the legal area, raising questions what are those legal
frameworks that accommodate hybrid identity of social enterprise. It can be called as
the relationship between shareholder and stakeholder attitude. Usually, every business
seeks maximization of profits for its shareholders. In social business, however, there
exist an important element of stakeholder interest. Moreover, the stakeholder interest
not necessarily consists of profit maximization. This and other aspects of hybridity are
important while researching legal preconditions of social entrepreneurship.

Analysis of the concept and paradigm of social entrepreneurship consists of
analysis of the origins of socio-economic relations; shifts in the paradigm of enterprise
law; changes of legal framework; and practical implications of social business.

The figure below schematically shows relationship between legal and socio-eco-
nomic components in research of social entrepreneurship. Looking in-depth, this kind
of relation actually has more elements. However, so far, we look at the broad picture
of the main elements and determine points where legal and non-legal elements meet.

Later, we will be able to determine and discuss smaller element of this relation.
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Figure 2. Legal and socio-economic components in research of social

entrepreneurship”

Until now, we found out that there is a relationship between legal and socio-eco-
nomic components in social entrepreneurship research, which are definitely important.
Therefore, it is difficult to say whether legal preconditions of social entrepreneurship
could be assessed separated from other factors. We think that not, because next to legal
preconditions exist social, economic, cultural social entrepreneurship preconditions.
Therefore, a particular legal status can be established only within (not separated) from
specific social, economic, and cultural environment. While speaking about legal and
economic links of social entrepreneurship it is important to stress that in the interdisci-
plinary context both elements are connected and interact one with another throughout
this whole research.

From the theoretical point of view, the legal preconditions are not the only
factor important for development of social entrepreneurship. The relevance of social

enterprise depends on the economic characteristics and conditions in the individual

72 Based on personal observations.
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countries. However, the legal, political, socio-cultural, technological, and ecological
framework is also important. Essential elements of the social entrepreneurship frame-
work are society, economy, politics, culture (including ethics, norms & values) and the
regulatory framework. Furthermore, several types of stakeholders (e.g., employees,
suppliers, media, investors, competitors, customers, non-governmental or non-profit
organizations, state and public) are key elements of the system.”

The figure above illustrated the legal and socio-economic components in re-
search of social entrepreneurship. To be more precise, the next figure shows us how
different elements of the social entrepreneurship framework interact with regulatory

framework.
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| Agenda for action | | Reciprocal feedback

Economic and social conditions Stakeholders J
in particular country

Social enterprises

e
Culture, ethics, b= Regulatory f

and values framework f

Figure 3. Interaction of different elements of social enterprise framework™

From the figure above we see that social enterprises are influenced by the eco-
nomic and social conditions in particular country or region, stakeholders (e.g., em-
ployees, suppliers, media, investors, competitors, customers, etc.), culture, ethics and
values in particular society and last but not least — the regulatory framework. We also
can admit that economic and social conditions influence social enterprises by dictating
the agenda for action - helping to decide, which social problems are most relevant

and suitable for solving through the action of social enterprises. Culture, ethics, and

73 Christine K. Volkmann, Kim Oliver Tokarski, and Kati Ernst, Social Entrepreneurship and Social
Business An Introduction and Discussion with Case Studies (Wiesbaden: Gabler Verlag, 2012): 6.
74 Based on personal observations and Volkmann, Oliver, Tokarski, and Ernst: 7.
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values influence decision what particular means of action can be used or are available
for social enterprise. Stakeholders, basically, give an inevitable feedback, which is very
important reflection showing whether the enterprise is on the right way with its strat-
egy, management, coping with challenges on the daily basis, etc. Finally, the regulatory
framework is a condition within which social enterprise operates, starting from a legal
form but not limiting by it (form and content). We can see that only two elements of
this system (stakeholders and regulatory framework) have reciprocal response (feed-
back) channel. It means that other two elements (economic and social conditions; and
culture, ethic, and values) can influence social enterprise. However, they cannot be
influenced by social enterprise. The other two elements, on one hand can influence
social enterprise, and on the other - can be influenced by social enterprise. It does not
need a further explanation how social enterprise influence their stakeholders. Howev-
er, we think that social enterprise is capable to influence and its regulatory framework.
Especially, speaking about legal forms we can see that social enterprise sector shapes
the primarily intended goals of different legal forms of entities. Historically such legal
forms as associations and foundations were intended to serve for a quite narrow goal.
Nowadays, with help of social innovation or an innovative attitude to solution of social
problems, understanding of possibilities behind traditional legal forms expands thanks
to social enterprise.

From different observations, so far, we see that stakeholder involvement factor
is very important for social enterprise government. Historically it can be observed that
different stakeholder groups did not have any direct or indirect legal power of influence
over companies. In this context can be emphasized, “The stakeholder model promotes
diverse interests in the organization, provided that the individuals or groups concerned
influence or can be influenced by the organization. <...> Such efforts are intended to
enhance the organization’s accountability by leveraging the moral rights of marginal-
ized groups””

Additionally, stakeholder involvement model is closely related with accounta-
bility and transparency aspects. Accountability, generally speaking, means a duty to
provide an account (not necessarily a financial account). There are several main aspects
in accountability (as it was mentioned - financial, etc.). One of the main such aspects

is an accountability in governance. Together with accountability in governance comes

75 Bob Doherty, Management for Social Enterprise (Los Angeles: SAGE, 2009): 217. http://dx.doi.org.
ep.fjernadgang kb.dk/10.4135/9781446269404
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hand in hand an aspect of transparency. In this context, transparency must be un-
derstood as (legal) institutional environment. Such formal legal environment includes
laws that regulate the organization and define the legal duties of its managers and di-
rectors. For example, locks’ assets to protect them from misuse. On the other hand, an
informal environment of transparency includes different kinds of cultural pressures”™
(already mentioned in our observations — see Figure 3). Formal and informal environ-
ment of transparency allow ensuring that governance of social enterprise is legitimate
(in legal and moral sense).

Such authors as Doherty distinguish four main stakeholder groups: “primary
beneficiaries, managers (together with staft), the board of directors and a stakeholder
committee””” Without further investigation of these groups, we can add from our point
of observation that it follows that legal governance structures for social businesses that
create legal stakeholder involvement could be developed or adapted. For example, such
exceptions could also be made in the legal framework of traditional companies. The
current regulation of employee shares could be applied more or more flexibly in the
case of a social enterprise - employee committees, representatives on boards, and so
on. Of course, in some places there are employee representatives elected, but only in
companies of a certain size. Perhaps this could also apply to smaller companies.

In addition, experts distinguish that “other stakeholder groups that can be typi-
cally involved with social enterprise boards include funding bodies, local (and in some
cases national) government, the local community and trade or umbrella organizations.
Similarly, the degree to which these groups are represented can vary depending on the
nature of their involvement with the organization. <...> Such practices have yet to be-
come formalized as legislation or policy, so remain implicit manifestations of the ‘social
contract’ of the organization.”’®

Moreover, scientists emphasize that social entrepreneurship is important for
fixing the so-called market fails. When markets fail, either businesses, or governments
cannot fulfil existing needs. It is observed that such institutional gaps appear quite of-
ten. They are caused by the dynamic structures of the global market. Whether, in the
context of a global market or a local market, social entrepreneurs have one thing in

common - they create social value or value for society. Those kinds of values are creat-
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ed and delivered by particular organizational business model. It is offered by research-
ers that every business model needs to answer the following basic questions: What
is the customer value provided by the company? How does the company create that
value? How does the company generate revenues? The same questions need to be an-
swered and by the social entrepreneurs.” We see that these aspects can be linked to the
figure above, because such elements as customer value and revenue generation come
from social enterprise framework.

However, in the figure shown social enterprise framework does not mean that
other organizations cannot become central figures of such framework. We already
mentioned that such actors as non-governmental organizations (hereinafter and -
NGOs), governmental agencies, traditional business theoretically (and practically) can
play similar role.

Volkmann, Oliver, Tokarski, and Ernst argue that just because a social entrepre-
neurship entity has a social purpose does not mean that it automatically has a stronger
social impact than a comparable for-profit business. Moreover, just because a social
enterprise generates revenues does not necessarily mean that it is a better solution to
a problem than a charitable NGO financed by donations. None of the discussed op-
tions can be idealized. NGOs and charitable foundations are powerful tool in collect-
ing donations and provide short-term relief. However, only long-term solutions can
address systematic problems. Such problems can be addressed whether by for-profit
markets, governments, or social enterprises. In addition, the latter are not necessary
the best solution. Yet, the experts emphasize that in those areas where the first-best
solutions (brought in by for-profit markets or governments) are absent or failing, this
second-best choice (social enterprises) is highly important.®

Therefore, we can say (and it is easily observable) that every of the mentioned or-
ganizational approaches uses a different instrument (a kind of a specific tool) to address
need of society. Basically, we can agree with the mentioned statements of researchers. What
we would like to stress in addition, is that in this sense legal framework does not affect the
effectiveness of social entrepreneurship sector. From the legal point of view, such factors as
market or public policy failures not necessarily indicate a need for a legal solution. However,
it does not have to be underestimated, because sometimes a certain legal framework may

create or demolish barriers for implementation of public policy measures.
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1.4. Problems of Definition

Scholars in a wide variety of fields, from philosophy to linguistics, have ob-
served that categorizing something in the world is not just an act of reference, but also
an act of meaning making — which includes identifying how the category fits into the
bigger picture.®’ We speak about definitions of the social enterprise and social entre-
preneurship throughout this dissertation. It is inevitable element of the whole research,
because namely the definition of the social enterprise raises the most debates. However,
in this part of the research it is important to discuss smaller elements not only of the
social entrepreneurship definition, but also other concepts that are closely related to
the main definition of this research and help to understand the bigger picture of the
researched phenomenon.

We have to explain here why we have chosen social entrepreneurship as our core
definition. First, we think that this definition contains in itself both, legal and not-legal
aspects. Therefore, it is more versatile and flexible for investigation from different an-
gles. Some authors argue that social entrepreneurship is a broader phenomenon than
social enterprise.®? They emphasize that both phenomena occur because of certain de-
velopmental processes in the welfare state and the third sector. They link social entre-
preneurs with change processes (social innovation) and social enterprises - with social
value creation through business processes. However, we think that these elements are
interchangeable while speaking about non-legal aspects. On the other hand, while dis-
cussing legal aspects it comes to mind first of all legal forms of social enterprise. Nev-
ertheless, we believe that from the point of view of legal philosophy definition of social
entrepreneurship can contain and contains in itself elements that can be protected as
legal good. Namely, therefore, it can be investigated from the legal point of view.

However, we cannot stay neutral here and have to admit that categorisation is
almost never an “innocent” process. By categorizing things into certain categories, we
create certain perspectives, priorities, and relationships between categorized items, and
together — some kind of ideological structures that impact our everyday life and the
legal systems.®

We already mentioned that for the goals of this research, first of all, we use an

81 Benjamin Means, and Joseph W. Yockey, The Cambridge Handbook of Social Enterprise Law Cambridge
(Cambridge University Press, 2018): 11. https://doi-org.ep.fjernadgang.kb.dk/10.1017/9781316890714
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operational definition of social enterprise (social business), which consists of three dimen-
sions: an entrepreneurial dimension; a social dimension and a dimension related to gov-
ernance structure (partially based on the operational definition used in the SBI).

To empower social entrepreneurship, some countries in the EU have estab-
lished, and some are just creating, the legal frameworks for social enterprises. However,
there is a multitude of existing legal forms of social enterprises in different countries.
Moreover, there are multiple options within legislation of every particular country. Es-
pecially it is typical in countries where legal recognition of social entrepreneurship is
low; therefore, typically social enterprises seek for possibilities to operate within the
existing legal framework, which brings a lot of legal uncertainty.

We can state that justification of social entrepreneurship concept and its legal
and regulatory characterization are individually important for every country. Lithua-
nia is also starting to define social entrepreneurship in the national legal framework.
Having in mind complexity of the concept of social entrepreneurship it is important to
consider different legal approaches in order to define what legal forms could be mostly
suitable for social entrepreneurship. It is still challenging because many countries still
do not have developed functional legal framework, which could encourage creation
and growth of social enterprises. In such circumstances, it is hard to imagine that there
could an ideal single type of social enterprise.

We emphasize throughout this research that the European Commission defines a
social enterprise as a legal entity operating in the social economy whose main objective is
to have a social impact rather than make a profit for its owners or shareholders. This legal
entity should operate by providing goods and services for the market in an entrepreneur-
ial and innovative way. It also should use its profits primarily to achieve social objectives.
The other element according to EC definition is the management of social enterprise.
It is supposed to be managed in an open and responsible manner and involving employ-
ees, consumers and stakeholders affected by its commercial activities.** In this sense, the
definition of a particular legal form of entity is not so important. From the examples
of different countries, we will see that possibilities of the adaptation of different legal
forms for the needs of social enterprise are very broad. Therefore, the SBI not speak
about any specific form of legal entity as a social enterprise.

The researchers who concentrate on the investigation of social enterprises all

over the Europe and beyond highlight that social enterprise may take several different
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organizational forms: non-profits, partnerships, foundations and other, therefore some
patterns can be found.* The question can be raised what kind of advantages or disad-
vantages have different models of social enterprise.

One of the goals of this research can be considered as the definition of the main
legal approaches helping the creation of social enterprises. To approach this problem,
we investigate some recent legal initiatives in the selected EU countries and the coun-
tries of the EFTA. Therefore, we investigate definitions (besides the definitions of social
entrepreneurship) that are important for this research. In the very beginning of this re-
search, we already introduced an operational definition of social entrepreneurship. We
could suggest that it is quite universal and can be used in different contexts. However,
from the scientific perspective, it is useful to use more in-depth theoretical investiga-
tion of the definition (and related definitions), which would serve for the wider context
of the research.

We think that theoretically all these definitions can be divided in several cate-
gories. The first category consists of the social elements of the definition. The second
category includes entrepreneurial elements of the definition. Finally, the third category
covers the legal elements of the definition. It must be stressed in advance that some
of definitions (or elements of definitions) can be quite interchangeable and may fit in
several categories. This factor additionally confirms the interdisciplinary manner of

this topic.
1.4.1. Social elements of definition

Speaking about the social element of the definition, we can discuss its mean-
ing in the wider context. Most of these elements cannot be described in one sentence;
however, their meaning unfolds in a broader context. “Social enterprise” is the term
by which, usually (despite certain nuances that depend on the specific legislative and
scholarly context), reference is made to an entity that seeks for objectives of general
interest, community interest or social benefit through the entrepreneurial activity that
they perform. It involves the use of business logics and methods. Firstly, a study on the
legal forms of social enterprise today would not be sufficient without a comparative
perspective. Social element of the definition in the most cases stands on the top. How-
ever, despite “social’, the organizational forms are, in fact, “enterprises”—and, there-

fore, in the most cases are subjects and actors of commercial law, which, as known, has
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a natural tendency towards trans-nationality, especially in times of socio-economic and
legal globalization.®

The main goal of social economy is to provide specific tools, which could help
to tackle various social challenges (including social divide, which is actual for many
developed countries). It is a crucial attribute within the definition’s social element. In
addition, social economy and social enterprise can contribute to faster development of
social innovation while implementing their main objective (i.e., providing particular
service to society).

Here we should stress that from the point of view of social enterprise develop-
ment, this phenomenon is not a new organizational form, rather consequence of evolu-
tion of non-profit or voluntary organizations. Non-profit and voluntary organizations
share with social enterprise one common attribute in their activity, i.e., an element of
social value. In order to develop social value, social enterprises create and use different
innovative strategies, reconfigure traditional resources, and develop new governance
structures. We have to stress in the context that in commercial enterprises innovation
process consists of creation of new products and services. On the other hand, in so-
cial enterprises innovation consists of social value creation by reconfiguring existing
products. Therefore, a social value, as a certain unit of measurement of performance
of a social enterprise is also important social element of the definition. Experts admit
that there is a growing awareness that they create sustainable and inclusive growth and
stimulate social innovation®. By focusing on people as much as profit, they foster a
sense of social cohesion and promote the common well-being.

It was mentioned that the European Commission defines a social enterprise as
an operator in the social economy whose main objective is to have a social impact rath-
er than make a profit for its owners or shareholders. It operates by providing goods and
services for the market in an entrepreneurial and innovative fashion and uses its profits
primarily to achieve social objectives. It is managed in an open and responsible man-
ner and, in particular, involving employees, consumers and stakeholders affected by its
commercial activities.* It should be noted that the Communication of the Commission
does not emphasize any specific form of legal entity as a social enterprise. Every coun-

try can decide on its own whether the social enterprise is supposed to obtain special
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legal form or not.

Definition of social enterprise is also provided by several international organ-
izations, which are involved in social enterprise policy sphere. Research network of
university research centres and individual researchers on social enterprise “EMES™
proposes five criteria to capture the social dimension of social enterprises:

o an explicit aim to benefit the community or a specific group of people;

 An initiative launched by a group of citizens who share a well-defined need
or aim (and maintained over time).*

Another organization - OECD - provides a quite broad definition of social en-
terprises. According to the Organization’s Policy Brief: “social enterprise is any private
activity conducted in the public interest, organised with an entrepreneurial strategy,
but whose main purpose is not the maximisation of profit but the attainment of certain
economic and social goals, and which has the capacity for bringing innovative solu-
tions to the problems of social exclusion and unemployment.”” Such enterprises have
the following features:

o Are directly engaged in the provision of goods or services;

« Are voluntarily created by citizens and managed by groups of citizens (inclu-
ding stakeholders’ participation), and have a certain number of paid employees;

« Involve a significant level of economic risk;

 Avoid profit maximization behaviour and involve the limited distribution of
profits;

o Have an explicit aim to benefit a specific group of people.*

Defining the boundaries of what we mean by “social” (in the context of social
entrepreneurship) can be very challenging. The term “social” per se has many mean-
ings. However, it has to be evaluated in the light of this research. Speaking about differ-
ent social aspects of law and legal regulation, first of all we have to mention the mission
of comparative law itself, as a tool to be acquainted with law of different states. Differ-
ent legal systems have some aspects that are common historically, geographically, etc.

However even the jurisdictions in the same region or economic areal can have different
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approaches to same things.

Scholars notice that differences between the diverse systems are not always of
the same order. Some differences are of bigger scale; others are so closely similar that
are barely noticeable even for a specialist. For this reason, one can distinguish two types
of research in comparative law — micro comparison and macro comparison. Generally
speaking, micro comparison analyses laws belonging to the same legal family. Macro
comparison, on the other hand, investigates those systems differing most widely from
each other in order to gain insights into institutions and thought processes that are
foreign for the observer.”® In the context of this research both approaches are valuable,
however, more insights can be received from micro comparison, because researched
jurisdiction are not very distant and politically, and economically, and geographically.

The next aspect of definition of “social” that has to be mentioned separately is
the context of social structure and its change. Social structure and its change are general
concepts used by social scientists, particularly in the fields of sociology and social and
cultural anthropology. However, in nowadays legal studies the interdisciplinary man-
ner of the researched subject is inevitable.

In this context, we have to stress that scholars notice that features of a society, or
any other social group, that are regarded as parts of its structure are always generated
by dynamic processes. Although, many social processes show a cyclical pattern — the
formation, dissolution, and reformation - social life never repeats itself completely.
E.g., relations in one generation are never an exact replica of those in the previous one.
Therefore, the same processes that serve to maintain the social structure, may also lead
to social change and modification of the structure over a long period. Widely varying
evaluations have influenced different theories concerning the nature of social structure
and social change.”*

Separately it has to be noticed that such factors as technological innovation can
be regarded as the most important determinants of societal change. Moreover, techno-
logical changes are often considered in conjunction with economic processes, includ-
ing the formation and extension of markets, modifications of property relations, and
changes in the organization of labour.

Some evolutionary theories stress the essentially cumulative nature of human
93 ,,The Social sciences. Comparative Law,” in The New Encyclopaedia Britannica. Volume 27 (Encyclo-
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knowledge. Because human beings are innovative, they add to existing knowledge, re-
placing less adequate ideas and practices with more adequate ones. However, growth
can lead to new problems that stimulate new innovations. In this context, some social
changes are to be regarded as the result of the diffusion of innovations, such as tech-
nological inventions, new scientific knowledge or new beliefs. People only adopt an
innovation if they are motivated to do so and if it is compatible with important aspects
of their culture. Therefore, social structure and social change are central theoretical
concepts for the social sciences that refer to basic and complimentary characteristics of
social life in general.”®

Another question is how social enterprise phenomenon correlates with the defi-
nition of “social welfare”. Historically, different social charities and philanthropic socie-
ties formed the basis for many of today’s welfare services. However, since the perceived
needs and the ability to address them determine each society’s range of welfare services,
there exists no universal vocabulary of social welfare. Moreover, in some countries,
distinction is made between social services, health care, education, and social welfare
services. Other classification separates remedial services addressing the basic needs of
individuals, preventive services seeking to reduce obstacles, and supportive services
attempting to maintain and improve the functioning of individuals in society through
educational, health, employment, and other programmes. It has to be noticed, that so-
cial services first of all originated as emergency measures, but now they are generally
regarded as a necessary function in any society like a means of fostering a society’s
ongoing corporate well-being.*

Generally, the term “social” refers to initiatives, which aim to help people. Tra-
ditional entrepreneurship is commonly associated with profit motive, and social entre-
preneurship, with an expression of altruism. Nevertheless, in reality, the motives for
social entrepreneurship can also include less altruistic reasons (e.g., self-realization).
The distinctive social domain of social entrepreneurship can be distinguished through
creatively combination of resources that usually social entrepreneurs themselves do
not possess, in order to address a social problem and thereby alter existing social struc-

tures.”’
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According to the pragmatic approach, what is “social” can be defined: “prag-
matically in terms of an apparent empirical consensus as to what is socially desirable. If
there is a widely accepted consensus that this goal is something “social” and if we com-
monly perceive a venture to work towards that goal as a “social” venture, then all ven-
tures that aim to eradicate poverty would be defined as “social”.*® Therefore, the formal
criterion to define a clear social mission would be a strictly non-financial objective of
the venture and use of economic resources exclusively for achieving a non-financial
organizational goal (as it is common case with non-profit organizations). On the other
side of the scales is a purely for-profit organization, which seeks to maximize financial
profit, and it would be not qualified as a social venture.”

Researchers stress that “Theory development to explain and predict the con-
ditions under which social enterprise dual mission can be achieved would enhance
knowledge of how, why and where hybrid organizations are most effective. The dual
mission also raises challenges for measuring performance and impact. There is also
need for greater understanding of how organizations account for social and financial
value”'® Therefore, process of creation and management of social enterprise depend on
institutional and organizational processes (whether they exist at all) on governmental
level. The above-mentioned effectiveness depends not only on management of social
enterprise itself, but also and on legal environment (more particularly - legal possibil-
ities and operational options). The role of research in this area could also contribute to
this factor - by building on research (theoretical development), which would help to
distinguish organizational form of social enterprise best suitable to balance within the
frame of its hybridity.

As a part of social dimension of social entrepreneurship can be mentioned a
social economy, which in fact is a broader than a definition of social enterprise. The
social economy is sometimes confused with an economy of the poor or “for the poor
and other vulnerable categories,” such as women, disabled persons, low-skilled work-
ers, migrants, or young workers. This is certainly not a criterion for distinguishing the
social economy from other forms of economy. The social economy is not, by definition,
an economy of the poorest or most vulnerable. It is, in fact, a choice that is made. Peo-

ple can choose to combine (economic, social, environmental, or other) objectives, not
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maximize the financial return on investment and establish participatory governance.
On the other hand, enterprises and organizations of social economy are often the only
forms accessible to people who cannot mobilize sufficient capital or other resources to
launch and develop economic activities'®. The European Commission defines a so-
cial economy as the activity of cooperatives, mutual societies, non-profit associations,
foundations and social enterprises that operate a very broad number of commercial
activities and provide a wide range of products and services.'? The association “Social
Economy Europe” defines social economy as a “wide diversity of enterprises and organ-
isations that share common values and features such as the primacy of the individual
and the social objective over capital, a democratic governance, and the reinvestment
of most of the profits (surpluses) to carry out sustainable development objectives and
services of general interest”'® From the legal point of view, the term social economy
itself is not of a legal manner. However, looking into social entrepreneurship as a part
of wider phenomenon (which we call here “social economy”), we can speak and about
its legal aspects — legal good that is contained within this definition.

Historically the term social economy probably appeared in economics literature
for the first time in 1830. In that year, the French liberal economist Charles Dunoyer
released a tractate on social economy. This tractate advocated moral approach to eco-
nomics. Different charitable organizations, like charity foundations, brotherhoods and
hospitals existed and grew considerably already throughout the Middle Ages. However,
in the 19th century popular associations, cooperatives and mutual organizations be-
came very popular through initiatives launched by the working classes. The thinkers
of that time did not try to promote alternative philosophy to capitalism. Instead, they
developed a “theoretical approach to society and what is social, pursuing the reconcil-
iation of morality and economics through the moralisation of individual behaviour.***

Some authors state that “social and solidarity economy include self-organization
in civil society (unions, cooperatives, mutual insurance and non-profit organizations)

and social protection by public rules” They also argue that “the social innovations of
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the last part of <20"> century were categorized <...> under the term of “solidarity
economy” 1%

Such philosophers as John Stewart Mill paid a lot of attention to business as-
sociationism among workers. He spoke about cooperative and mutualist aspects of
this process. He discussed advantages and disadvantages of these processes and distin-
guished “economic and moral benefits”'* The French economist Leon Walras thought
that with the help of cooperatives an important function in solving social conflicts
could be implemented while “introducing democracy into the workings of the produc-
tion process."”

Probably it does not have to be separately proved that market economy changes
because of the global environment. Moreover, some researchers suggest that historical-
ly our society is in the transition from “marketism” towards solidarity. They claim that
it is a kind of evolutionary development. E.g., in the eighteenth century, Adam Smith
had to defend the market economy (although we know that he also expressed the defi-
nition of moral sentiments) because the restrictions of society in those days limited the
free economic activities of individuals and was an obstacle to the Industrial Revolution.
Later, at the end of the twentieth century, in the 1990s, the market economy reached a
peak and at the same time its problems, which were caused by excessive individualism
and “marketism”, became obvious. Therefore, now we are at another turning point -
towards the age of solidarity.'®

Speaking about the definition of solidarity, the most important for this research is its
relationship with economy. Nowadays, a large variety of activities can be included in the cat-
egory of solidarity economy, which is very diverse, but they have a common feature in that
they try to solve the problems that are caused by the market mechanism. They attempt to
connect people in various forms and solve problems, which cannot be solved by the market
mechanism, or are caused by the market mechanism itself (e.g., poverty or environmental
destruction). Because of different aspects of its versatility, it is believed that the solidarity
economy should be able to survive alongside the market economy;'® therefore, it is very

important in the context of the social entrepreneurship studies.
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1.4.2. Entrepreneurial elements of definition

Speaking about entrepreneurial elements of definition, we have to stress that
first of all such elements consist of personality of social entrepreneurs, their behaviour
in particular processes, and other aspects. Entrepreneurial processes and entrepre-
neurial behaviour usually are complex and heterogeneous. Moreover, entrepreneurial
processes can be studied and outside of the business sector with the accent on the role
of entrepreneurial movement in society. Several researchers, however, emphasize that
entrepreneurial process itself is more important than “how” entrepreneurs act. It allows
us to differentiate between social initiatives and social-entrepreneurial initiatives.''

Usually, the creation of social enterprise is influenced by social problems, which
it addresses, resources, which it possesses, and its ability of capturing economic value.
Therefore, we can stress one more time that, both, social and entrepreneurial elements
of the definition are important.

In Europe, social entrepreneurship and social enterprises are very often seen as
a “different way” of doing business and are usually located in the third sector. To show
the complexity of the definition of social enterprise, the OECD developed a list of cri-
teria that includes the continuity of the production of goods and services; autonomy;
economic risk; an explicit aim to benefit the community; a decision-making power
not based on capital ownership, and; a limited profit distribution. Attention to a broad
or distributed democratic governance structure and multi-stakeholder participation
is also important.'! From our personal observations we can stress that most of the
literature in the Europe researching entrepreneurial elements of social enterprise speak
about foundations, associations, cooperatives, mutual organizations, and less frequent-
ly about non-profit or non-governmental organizations. In comparison, in the USA,
social enterprise usually refers to non-profit organizations and new hybrid corporation
forms as “B-corp” (will be briefly explained later) which develop strategies to generate
revenue to finance their social mission. Moreover, because most of the mentioned or-
ganizations have dedicated forms of legal entities, later we can discuss legal elements
of definition.

We already mentioned that for the purpose of this research, the definitions of

social business and social entrepreneurship are used interchangeable as different forms
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of legal entities that could meet the operational definition within the scope of this re-
search. However, for the sake of clearness it can be noticed that some authors distin-
guish differences between the definitions of social business and social entrepreneur-
ship.

In the most cases, social businesses operate in the sphere of the private sector.
Therefore, we know they need to be financed through self-generated income. In an
ideal case, they must not accept donations or grants, or such financial source should
not be significant. On the other hand, social business or social enterprise may operate
in a financially self-sustainable way but it does not have to. Experts emphasize that:
“the ideal type of a social business then weds a pure social mission (non-financial ob-
jectives) with pure business financing (financially self-sustainable through market in-
come only). <...> the ideal type of “social entrepreneurship” then weds a pure social
mission (non-financial objectives) with a high degree of innovation in its pursuit of
this mission. Other ventures that follow a social mission but simply do more of the
same in a non-innovative, repetitive, static way would thus not qualify as (pure) social
entrepreneurship”'?

To be clearer, we have to stress again that definitions of social entrepreneurship,
social enterprise, and social business can be used interchangeably in a wider context.
However, some distinctions may occur when investigating those definitions in more
concrete context. We have mentioned that legally we can speak first of all about legal
forms of social enterprise or certain rules that apply for such legal forms of entities. This
context one more time emphasizes the problem of legal uncertainty as the core problem
investigated in this research. We already noted that from a legal point of view neither
the definition of social entrepreneurship nor its special legal regulation is yet finally
identified. Therefore, when lacking legal elements of the above-mentioned definitions,
other elements (particularly economic and social) come in hand.

We must stress that such definitions as social economy - which was already
partially defined in the sub chapter speaking about social elements of definition - can
be considered and as economic part of definition. The dividing line in this case is very
thin. Therefore, we speak about the definition of social economy here as well. Of course,
evolution of the social economy definition underwent many changes, but significant
foundation was laid down back in 2002 when the First European Social Economy Con-

ference in Central and Eastern Europe, under the auspices of several European govern-
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ments and the European Commission defined social economy as co-operatives, mutual
societies, associations, and foundations, which activities fall into neither the public sec-
tor nor the for-profit market economy sector.'®

We would not necessarily agree with this definition. On one hand, we think
that this definition evolved a lot since the beginning of 2000’s. On the other, we think
that an important element of social economy and social enterprise is the activity (at
least, partially) in the market economy (this was later also emphasized by the European
Commission in the SBI).

It also must be stressed that within the concept of social economy exists WISE
— exceptional and for Europe inherent enterprise form — which have earned special
attention in the beginning of the 21st century. Here also is very difficult to draw a dis-
tinctive line between social economy and social enterprise. Here we would like to make
a clear separation between the elements, which fall within the scope of this research,
and which do not. The emphasis here is on the social economy, but in terms of content
and meaning, it is difficult to distinguish it from social enterprise. The concept of so-
cial economy is not the one we would emphasize in the context of this research. In the
context of this work, it should be emphasized that the social economy can be a sphere
as a platform, an aggregate of service providers and recipients, in which social business,

non-governmental organizations, and governmental actors operate.
1.4.3. Legal elements of definition

Legal elements of the definition of social entrepreneurship (as we already
stressed) are closely related with other — non-legal elements. As in the other parts of
this research, overall context is very important. E.g., some of the countries that fall
within the scope of this research have developed and functioning welfare state systems.
Another definition, relevant to this research is the definition of “Enabling state”, which
emerged in the USA in the late 1980s. This definition suggests that “what went before it
was in some way less than enabling, possibly even disabling or disempowering, where-
as the emerging, enabling state was the opposite — vibrant, liberating, empowering
etc. <...> To enable is to empower and to provide the actual ability to choose between

options, extending freedom for both providers and users of services. The “providing

113 Hulgérd, Defourny, and Pestoff, supra note, 28: 68.
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state” which it would replace represented compulsion and dependency”'** It basically
means that this definition suggested another option of creating welfare. In addition, it
emphasized stronger relation of welfare with social responsibilities.

We see that the law can be directed to legitimize a social phenomenon, devel-
oping a legal concept, such as “enterprise”. Therefore, legislators may foster the role of
social enterprises by defining organizational models, which may clarify the identity of
enterprises. OECD thinks that in this case, legislation should firstly be based on default
rules concerning, for example, the role of directors or the elements of internal mon-
itoring. Similarly, self-regulation (soft-law area), possibly promoted by the legislator
itself, could also be an effective tool for framing the governance of social enterprises.'®

Researchers think that indeed, the legal framework of social enterprise that en-
ables individual businesses to specify the nature, identity, rules of operation, and du-
ration of their commitments to objectives other than profit maximization - provides
a big amount of flexibility. Therefore, the concept of social enterprise is not limited
to a specific entity form (this approach is also stressed by the European Commission
and the OECD) created to serve the needs of social entrepreneurs. It can be said that
this process “traces social enterprise from the borderlines of charitable ventures to the
heartland of corporate law.!'¢

In this research, we already several times noted that social, legal, and econom-
ic aspects of social enterprise are closely connected. Considering features of the 21*
century’s market we should probably add to this list such definitions (or concepts) as
sharing economy, Big Data, and circular economy. We think that these definitions can-
not be directly attached neither to economic, nor to legal sphere. Nevertheless, often
in the foreign literature and research, phenomena such as the “social economy” or the
“sharing economy” are examined in parallel with the general phenomenon of social
business, highlighting the complexity of this phenomenon, therefore it is worth to eval-
uate at least briefly.

Researchers of the digital economy notice that digital platforms enable the con-
ceptualization and operationalization of digital business models. Together with that the
socialization of the economy is affected in this aspect by “replacing traditional business
models with digital business models, based on social factors stimulated by the concepts
114 Eidin Ni Shé, Lorelle J. Burton, and Patrick Alan Danaher, Social Capital and Enterprise in the Mod-
ern State (Cham: Springer International Publishing, 2018): 22.
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of the sharing economy and the circular economy, <...> hybrid business models are
created on the boundaries of business and public services”"”

The sharing economy is interesting for one more aspect, which is actually com-
mon and in the case of social entrepreneurship. Both are not top-down solution, mean-
ing that they usually will not be imposed by a set of legislated policies. They also usu-
ally come not from a large organization or company, but from the small-scale entity.
As experts notice: “the sharing economy is being built, from the ground up, by every
individual and group that chooses to begin consuming, transacting, and/or making a
livelihood in a new”"'®

Also, as the social enterprise, sharing economy entities can suggest alternative
options of “ownership’, e.g., employee ownership, cooperatives, credit unions, commu-
nity land trusts, co-housing communities, community wind power plants, and other
kinds of models. These models also include family-owned businesses or the founda-
tion-owned companies that are common in Nordic Countries.'”” In addition, such
structures usually are aimed not at extracting maximum financial wealth in the short
term, but in contrary, they are aimed at long-term sustainable (including social) goals.
This is also a common feature of social enterprise. This kind of ownership, also called as
“generative” ownership, has mission-controlled governance focused on social mission:
“instead of commodity networks, where goods are traded based solely on price, gener-
ative enterprises are supported by ethical networks, which provide collective support
for social and ecological norms”'?°

We can add that this is an important aspect, moreover, in many cases social in-
novation comes hand in hand with other kind of innovations. The countries that have
a higher level of digitalization create more possibilities to implement new social ideas
faster. On one hand, it can be an overall tendency in developed economies, on the oth-
er — the niche for social enterprises to step in. New possibilities to connect economic,
environmental and social issues offer a “chance to create social values where the prior-
ity of the company’s operations is social value rather than profit. <...> Social demand

innovations <...> respond to social demands that are traditionally not addressed by the

117 Adam Jablonski, and Marek Jablonski, Social Business Models in the Digital Economy : New Concepts
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market or existing institutions and are directed toward vulnerable groups in society”'*

1.5. Hybridity and social innovation

In this part of the research, we distinguish the sub-topic of hybridity and social
innovation as a significant part of the social entrepreneurship phenomenon and impor-
tant additional definitions. We already briefly mentioned the context of hybridity and
social innovation. However, the significance of these elements must be discussed in
more detail. We mentioned that the European Commission defines a social enterprise
as an operator in the social economy whose main objective is to have a social impact
rather than make a profit for its owners or shareholders (without an emphasis on par-
ticular legal form of social enterprise). Such situation suggests that there are many var-
iations of social entrepreneurship definitions suggested partially, by social enterprise
hybridity, and by the level of social innovation.

Mair and Marti emphasize that the interaction of social enterprise and the con-
text in which it operates is very important trying to understand the process of social
entrepreneurship. In addition, it is also important to understand the structure of social
capital (principles of its creation, increase, and maintenance),'” because it also can be
part of social innovation. Therefore, we think that social entrepreneurship can bring
social change only when it uses the advantages of its hybridity and creates (or at least
- actively exploits) social innovation. Such process can be encouraged if they are recog-
nized (identified) on the legal level. Social enterprises play their particular role between
conventional entrepreneurship and non-governmental sector. However, social entre-
preneurship distinguishes itself from both sectors because it has the most favourable
position (if legal environment is adequate) to create social innovation.

Researchers emphasize that social innovation tries to address the world’s social
challenges through innovative means. It can include such large-scale problems as glob-
al climate change or reducing poverty. On the other hand, it can concentrate on small-
scale projects as creating a community garden. On that regard, social innovation can
be a process, as well as technology, but also a principle, an idea, a piece of legislation, a
social movement, an intervention, or some combination of these elements.!*

We think that if a particular country seeks to establish a social entrepreneurship
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market, it has to start from building infrastructure. Such infrastructure should consist
of both, tangible and intangible elements, such as legal basis and social innovation.
Therefore, we have to think about hybrid organizational form as consisting of the or-
ganizational form as structure and as a whole of practice, which allows combination
of values from two or even more categories. Hybrid organizational forms as social en-
terprises (which, we think, are hybrid organizations) balance between two different
sectoral paradigms and value systems. They catalyse emergence of new institutional
forms that, which transform traditional economic organizations concepts. Therefore,
we think that namely those two elements (hybridity and social innovation) create the
paradigm of social entrepreneurship. We can state that paradigm is born of new so-
cio-economic relations but is also influenced by factors such as the legal environment.

Fedele and Depedri remark that in the consequences of the economic crisis,
some organizations, such as social enterprises may help to restore people’s confidence.
First of all, such organizations are less willing to exploit their workers, customers, and
other stakeholders. Social enterprises (or, as authors notice, socially oriented enter-
prises) may help increase both the well-being of individuals and economic efficiency.
It means that welfare of customers (society) and producers (entrepreneurs) can be pos-
itively affected by the existence of different firm types in the same sector of produc-
tion.'*

However, here emerge and several problems, related with life cycle of hybrid
organizations. Apart from the direct costs of the decision-making process, further costs
can arise from influence activities in organizations'*. Moreover, costs of collective de-
cision making (which is typical for such social enterprises like cooperatives, etc.) usu-
ally increase in the heterogeneity of its members. Typically, in the most countries, the
shares of public companies are traded on stock markets. Mikami'*® argues that shares
of membership in cooperatives are rarely traded in an open market traditionally sup-
posing that the trade of membership shares is inappropriate in terms of cooperative
philosophy, which has been heavily influenced by ideology, and usually restricted by
cooperative law. Therefore, we can state that it is quite difficult to distinguish here one

124 Alessandro Fedele, and Sara Depedri, “In Medio Stat Virtus: Does a Mixed Economy Increase Welfare,”
Annals of Public and Cooperative Economics, 87(3), 2016: 345-363. https://doi.org/10.1111/apce.12131
125 Patrick Herbst and Jens Priifer, “Firms, Nonprofits, and Cooperatives: A Theory of Organizational
Choice,” SSRN Electronic Journal, 2001, http://dx.doi.org/10.2139/ssrn.734125

126 Kazuhiko Mikami, “Cooperatives, Transferable Shares, and a Unified Business Law, Annals of Public
and Cooperative Economics, 87(3), 2016: 365-390. doi:10.1111/apce.12132.
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tendency. However, the existing problems can be tackled whether within the existing
legislation, or by creating clear legal options for social enterprise to manage their hy-
brid entities in best possible way (which also could be attractive and for investors).
Moreover, an interest in possible alternative economic systems and economic justice,
shifting opinion about philanthropic giving make social entrepreneurship even more
attractive. Formerly on donors, dependent entities (as philanthropic organizations) can
look for self-sustained models of operation without compromising on their philan-
thropic (social) mission. Here we can state that social innovation can become a solution
to market failure in the environment of rising inequality.

In this context, we must admit that social entrepreneurship exists not only be-
cause of the market or/and public sector failure to solve particular social problems.
Although market or public sector failure can become a context in which social en-
trepreneurship could gain its reputation, examples from wealthy welfare states show
that social entrepreneurship can exist besides the conventional market or public sector
measures. It would also be not appropriate to identify social business with social econ-
omy.'?” Despite the solidarity economy, agents usually have in themselves a social factor
of operation (solving some kind of social problem or demand); the social economy is
more “way of operation” by activating certain mechanisms (e.g., crowdfunding, car
sharing, etc.).

European Commission scrutinized that many social innovators operate in
mixed entrepreneurial models, which try to combine financial sustainability with so-
cial motivations. Therefore, social purpose collaborative economy cannot be associated
with a single organizational model, and social purpose collaborative economy cannot
be associated with specific sector or societal issue.'*

Moreover, we should emphasize that unlike traditional business organizations,
social enterprises increase their stakeholders’ involvement in the governance. There-
fore, such aspects as democratic and community-based (involvement-based) manage-
ment systems of enterprise is inevitable part of social innovation. If such innovation

is transferred into legal acts, it becomes a legal innovation. Two opinions of authors

127 More on relationship and possible correlation between social business and solidarity economy see:
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can be emphasized regarding that matter. Doherty stresses that stakeholder-involving
structures help with greater accountability; on the other hand, it can cause some ten-
sions within management structures of social enterprises. Therefore, the impact of the
respective values of different stakeholder groups (e.g. employees, volunteers, etc.) is
really important, because different stakeholders could have different views on the jus-
tification of commercial and social mission.'” On the other hand we have to stress that
stakeholder theory states that involvement of different stakeholders into decision-mak-
ing process makes organization to become more responsive to broader social interests,
in contrary to the narrow interests of one group.'” We think that both theories have
solid ground because they show us one of the most complicated parts of social enter-
prise management, which is created by social enterprise hybridity. Therefore, innova-
tive approaches regarding management of social enterprise and definite legal environ-
ment could help to solve this problem.

We think that active participation of employees in social innovation process is
an important aspect of the overall social enterprise environment. The researchers sup-
port this idea arguing that employees not only produce, implement, provide or “sell”
innovations: “they influence the innovation processes, <...> generate social, economic
and other forms of value on behalf of their workplace. Active employee participation in
formal and informal organizational change and decision-making processes. Further-
more, the employees experience a relatively high degree of work autonomy. <...> Many
employees possess valuable knowledge and experience of the everyday practice, pro-
cedures and problems at their workplace, and of its users, customers and collaborators
that can spur or improve innovative initiatives and create value”** Therefore, workers’
involvement schemes are quite important for social enterprises.

Speaking about actions on the governmental level, we think that governments
in particular countries could take action to introduce laws that encourage social en-
terprises to enter social services sectors. We know that outsourcing of social services
from public bodies to private social enterprises is a quite common practice in different

European countries. Therefore, it can be encouraged further (at least on the pilot-pro-
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ject level in order to evaluate such practice in the countries, which did not have such
tradition). We also think that countries should choose whether to make existing legal
environment more favourable for social entrepreneurship or to choose way of new legal
regulation. Countries (governmental bodies) could start with identification of what
legal forms of businesses can be considered as social enterprises. Additionally, prepara-
tion detailed guidance on how to run a social business (having in mind different legal
forms) also could be useful.

Already mentioned authors Fedele and Depedri found out that individuals are
more likely to have access to social services within mixed economy. They also think
that usually, general welfare is larger within mixed economy. Where public policies
in support of social enterprises are better developed, the access to social services is
improved further. They also emphasize that mixed economies are even more effective
than market economies when the ideological costs are relatively high and individuals
prefer various types of enterprises.”** Therefore, existing variety of social innovation
(driven by social enterprises or other actors) affects access to social services (education,
healthcare, and others) and general welfare.

We can agree on such concept and add that behaviour of individuals can also
depend on different economic cycles (during economic upturns or economic crises).
During the economic upturns individuals are more likely to be more socially conscious
and tend to pay more for e.g., socially oriented products or services. Ideological prefer-
ences are also more actual during economically stabile period.

Mentioned authors suggest that policies in support of social enterprises would
help clients satisfy their ideological preferences (which - we mentioned - are more
actual during economic upturn). Where social entrepreneurship is recognized, govern-
ments play an active role by guaranteeing tax exemption, subsidies, and public transfers
to social enterprises. We can say that such behaviour is a part of redistributive mech-
anism. However, authors think that those subsidies distort market and decrease the
efficiency of the economic system. Nevertheless, in the economic downturn, when the
public funding shrinks due to crisis, efficiency becomes very important for govern-
ments. Public transfers from for-profit enterprises to social enterprises through gov-
ernment’s social policy are not desirable from the part of traditional businesses since
they harm market efficiency, so governments must find alternative solutions that en-

courage voluntary transfers to social enterprises rather than magnifying taxation on
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for-profit enterprises. This way social economy could contribute without (or with min-
imal) market distortion and compromising efficiency.'*

Another aspect of the importance of social innovation to be mentioned is the
role, which plays the institutional support for social entrepreneurship. Authors notice
that social entrepreneurship research lags behind practice.* Lack of information about
innovation in this area and factors that may drive national differences of social innova-
tion influence actual situation of social entrepreneurship is different across countries.
We mentioned that social enterprises are often partly (or sometimes — severely) de-
pendent on governmental grants, financial aid, or loans issued under favourable con-
ditions by governments. Supply and demand of capital for social enterprises should be
balanced in order to foster social entrepreneurship development. In summary, it can be
said that the questions relating funding of social enterprises are not of a legal nature.
However, demand for funding and the relationship between shareholders/stakeholders’
interests and a social mission of social enterprise leads to legal consequences. The other
challenge: balance of the interests usually is tackled by setting out according to rules in
various corporate documents.'* Therefore, we can ask if the institutional support for
social innovations is really so important?

Stephan (et al) emphasize that the institutional configuration perspective rec-
ognizes that human behaviour is usually shaped by the constraints, incentives, and
resources provided by formal and informal institutions.'*® Researchers, based on the
results of their quantative research, think that assumption that government activism at
the national level is negatively associated with the likelihood of individuals engaging in
social entrepreneurship is wrong. In contrary, they found out that government activism
by providing resource support for social entrepreneurs can foster social entrepreneur-
ship. Such governmental resources can include grants, subsidies, and other means of
direct funding, also assistance, endorsements, networking, etc. In this way, we see that
governments and social enterprises can act like partners, which try to achieve particu-

lar social goals. In general, sense key role of government is to provide public goods
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and create welfare of citizens. In such situation the role of social entrepreneurship can
add to implementation of this this general goal — help to address social needs of socie-
ty. Researchers’ findings suggest that national context drives individual engagement in
social entrepreneurship mainly through resource-based mechanisms and supply side
motivational influences and less through incentives arising from demands."”

Of course, we can agree that different kinds of support for social enterprises can
help development of social entrepreneurship. Nevertheless, we do not have to forget
that according to the European Commission, social enterprise operates by providing
goods and services for the market in an entrepreneurial and innovative fashion and
uses its profits primarily to achieve social objectives. Therefore, we think support to
social entrepreneurship should be only limited in order to activate innovative abilities
of social enterprise.

It can be illustrated by the example, which is actual for Lithuania and several
other countries. Because of lack of legal recognition (or because of the partial recog-
nition), most of examples of social entrepreneurship can be distinguished as de facto
social businesses. They are exposed to economic risk operating on the market besides
traditional businesses, but they belong to social economy market sub-sector, because
they trying to achieve their social goals.

Having in mind what was discussed above, we can draw scheme of correlation
of social innovation with ability to solve social problems. Here we can use the terms of
the business world - ideation and validation. The stage of ideation includes such ele-
ments as idea (problem), users (target group), value created, and solutions. The stage
includes elements of prototype and field test. Despite both stages have concrete sepa-
rate elements, they interact one with another. The interaction between both stages and

their elements we can depict as follows:

137 Ibid.
69



Users
(target group)
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Prototype and Field Test

Figure 4. Process of social innovation'

Nevertheless, for this particular research it is important to identify the correla-
tion between the above-mentioned elements of the process of social innovation and the
legal preconditions of social innovation. We see that in the process of social innovation
such elements as idea (problem), users (target group), and solutions correlate bilater-
ally. Basically, it means that users (target group) give a feedback of the effectiveness of
the solution, which (in case of dissatisfaction) leads to new (or at least updated) idea
and solution.

In addition, interviewed experts notice that innovations affect the inclusion
of the social values in the business organizations, and, on the other hand, innovation
affects the government as well. Namely, we can say that business regulation changes
because of the innovations. Many of the new start-ups apply either new technology or
processes, which then (in some extent) reflect on the SDGs. For instance, many of the
financial technology (Fintech) companies talk about the financial inclusion - limiting
discrimination in the area of the access to capital. Therefore, we can say that there is

this recognition of the mentioned principles, which those companies try to implement
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already in their processes or the strategy of the company. Companies that provide ser-
vices for certain groups that are underserviced, or have no access to services, use cer-
tain innovation. Behind such innovation, exist often a certain goal that the company
tries to achieve. It can be an environmental goal, some kind of a social goal (e.g., to limit
discrimination, support certain groups in the society - women, immigrants, elderly,
etc.). Namely, that is where innovations are coming in."**

Moreover, from the expert interviews, we found out that start-ups and other
innovative businesses are more socially responsible than the mainstream businesses be-
cause it is their starting point. Certain principles how those companies were built at the
very beginning are different in comparison with older companies, especially with large
companies. The companies are more socially responsible because they want to, not be-
cause there are obliged to. In addition, there is an economic rationale behind this. E.g.,
in public funding for start-ups often is some kind of reference to social responsibility
(gender equality clause in the formation of the board, environmental consciousness,
etc.). It also is something what new generation of entrepreneurs has been working on.
They are young; they think that climate change will affect them directly. Returning to
the question how it relates to governments, mostly it connects through the different in-
centives. Speaking not about shareholders but about stakeholders, so far it is difficult to
say whether there is a noticeable interaction of the companies with their stakeholders.
However, one can believe that stakeholders” feedback becoming also more important
comparing to how it was in the traditional business model."*’

In this sense, we can speak about the correlation of legal framework with actual
circumstances in order to create (or to amend, or adopt) legal basis for actual social
relationship, in this case - social entrepreneurship. In any case, this scheme shows that
social problem goes in front of the social innovation. More precisely, aspiration to solve
a social problem leads to social innovation, which then can be implemented with or
without help of special legal framework. It means that not in all cases there is a need
of legal framework in order to solve a social problem with help of social innovation.
On the other hand, in some cases a new legal framework as such can serve like social
innovation itself. In such case, boundaries between social and legal aspect of social
entrepreneurship are even more blurred.

Here we can basically conclude that definition of social entrepreneurship is

139 Alexandra Andhov, interviewed by Tomas Lavisius, Copenhagen, September 15, 2020.
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closely related with definition of innovation (social innovation) because social entre-
preneurship creates most of its value through social innovation, often involving a high
degree of participation, civil society, and having some degree of economic importance:
“in social entrepreneurship, the innovations are often blurring the boundaries between
the three sectors: state, market and civil society. Social value and innovation are present
in most definitions”'*! Additionally, researchers emphasize the aim and the organiza-
tional “anchorage” of social innovation. The main aim of social innovation is to meet
new or known social needs through the organizations (social enterprises) whose pri-
mary aim is to create social value. In this context “social innovation refers to inno-
vative activities and services that are motivated by the goal of meeting a social need
and that are predominantly diffused through organizations whose primary purpose are
social”'*? It should be noted that this type of innovation could be carried out by organ-
izations in the public, third and private sectors, or in collaboration between these. We
know that different collaborations and stakeholder involvement is very typical behav-
iour of social enterprises. Moreover, we could state that social innovation in the most
cases is namely possible because of the active collaboration in the sector.'*

Other important attribute of social innovation is its “people-centrism”. There
are several assumptions, based on this aspect. First, social innovation is a blueprint for
serving the needs of people. On the other hand, it is closely related and to the conven-
tional market model. Therefore, the market-centred approach to social innovation is
not very rare.'*

However, it must be implemented with the aim of social value. The term social
value itself is an inclusive term, covering a wide range of activities at different societal
levels. It can include initiatives of the non-profit sector, local communities, or even
conventional businesses. All these (and other) organizations generate social value: “by
improving services, expanding social services to embrace previously neglected groups
of citizens and by improving the living conditions in a local community through inclu-
sive, empowering change processes. Social value creation is often combined with the

generation of economic value”'* We can agree that the possibilities here are very wide
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(especially for the social enterprise sector) and can be extended even further, e.g., for

creation aesthetic, cultural, democratic values, etc.

1.6. Role and importance of the academic research

One of the aspects of the phenomenon of social entrepreneurship is its relevance
for academic research. The practice shows that academics’ interest in particular topic
correlates with relevance of it in the general society and the public policy attention to it.
Experts notice that research context changes constantly. It is quite important to observe
how it changes, and what those new challenges in the context of mainstream research of
the company law are: “the context changes. We have the waves where CSR is discussed
actively for some time and then it is pushed down when the new financial crisis comes.
And again, later the same topics return on the agenda. The number of articles on the
CSR comes up when the economic development is up. However, overall, there is more
recognition of the relevance of CSR. The opinion changes in favour of the stakeholder
theory (in spite of the shareholder theory)”'*

However, the experts emphasize, that legal researchers are not good at all as-
pects; therefore, the input from the economy researchers or business researchers could
come also in hand. “The legal people are good at looking into law and saying what
works and what does not (when can we make something obligatory, when can we make
a default rule, when can we use a soft law, etc.). When it comes to deciding, which
company form is better — the lawyers are not good at that - the economists would have
a better input”'¥’

When it comes to the notion of social companies, it can be said that it is an
important research area. It is obvious that reality is much more nuanced than saying
that only profit is important. Pursuing profit is a good idea, but it can be easily misun-
derstood as simply a question of always getting things done as cheaply as possible or
to make as much money as possible. Other things, besides the profit, also play a role.
Profit is about being efficient and being good at things.

Therefore, legal researchers should definitely be innovative and creative. Experts
emphasize that: “what should be law in any country should be decided by the public,
by democracy. The lawyers are good at understanding how law works, so they can help
people how to implement their goals, purposes, and what is the best way to do it in a

146 Andhov, supra note, 139.
147 Jesper Lau Hansen, interviewed by Tomas Lavisius, Copenhagen, September 17, 2020.

73



legal sense”'*® Therefore, legal researchers should be innovative and suggest things if
they feel it makes sense.

It is hard to generalize the situation in all researched countries, but some experts
state, “this area is under-researched. On one hand, [in Denmark] you can hardly find
an article researching social enterprise. On the other hand, it mirrors the situation that
very few companies registered for the status of socio-economic enterprise. To go into a
bigger discussion, to make an impact, there is still a lot of work to do”**’

Moreover, it can be added that experts notice, “The attention of researchers
nowadays is shifting more towards CSR reporting schemes and sustainable finance.
Probably if the Commission makes a new initiative on social enterprises, the research-
ers will turn their attention to that area”* It is also noticed that reenergizing of the
current initiatives, or the initiatives of several past years, would give the new focus and
attention to them.

During the interviews experts noticed that the marketing on the EU level of in
the Member States existing initiatives could help to raise researchers’ awareness. Then
the consumers could become more aware of such social companies and have better
possibility to engage with such companies. Researchers notice that there are many fac-
tors deciding whether such companies are successful or not: “The entrepreneurs can
achieve alot if they act actively. In addition, the status of social enterprise could be used
more if there are benefits attached to that (e.g., public procurement, tax benefits, etc.).
If you look in the same sustainable finance package,' there are also initiatives encour-
aging banks to loan to companies, which are socially responsible. In addition, we know
that there are investors who are very focused on social responsibility. If such investors
grow in numbers, it will mean easier ways to get money for social companies.”'*?

Another problem, underlined by the experts, is the misinterpretation of some
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concepts. It is important to research this field for one particular reason, namely, not to
let marketing of various private interests (in the shape of social entrepreneurship) to
dominate. The best-known example is the “B Lab” and the initiative of “B Corporation”
certification.'™ Experts notice that: “Such kind of organizations marketing themselves
very actively. Basically, a benefit corporation is the US invention, having its statutes in
various states of the USA. “B Lab” in other countries, outside the USA promotes the
idea that other countries should have their legislation on Benefit Corporation, because
traditional companies only work for maximizing the returns for shareholders””** It can
be added that this idea is not very correct, especially in the legal tradition of Continen-
tal Europe. “B Lab” already convinced the Canadian government to introduce a benefit
corporation legislation. However, it is strictly criticized by some researchers.'*

Experts think, “The people willing to do good (and already working in B-corps)
do not need such label as provided by the “B Lab”, which they have to pay for. Such prac-
tice is misleading and dangerous, because it is undermining the reform of the main-
stream company law, and spreading this legal miss that companies have to maximize
returns for shareholders”* Therefore, it can be said that the company law scholars
have to be very aware of it and use their company law knowledge for broader discussion
whether separate legal form is needed, whether some kind of label is needed, and if so,
what it should look like."”

Although researchers criticize some approaches of promoting social enterprise
in the way it does “B Lab” with it “B Corporation” certification initiative, the initiative
(or we could say — a movement - already) gets a lot of attention. Recent study (2018)
thoroughly presents the theoretical concept, values, and mostly prominent examples of
“B Corp” movement.'® In this research, we tend to support a critical attitude towards
the multiplication of commercially distributed labelling (certification) system as the
“B Lab” does it. However, evaluating the scale that this movement already managed to
153 ,,B Lab* is a non-profit organization that was founded in 2006 in the USA. The organization created a
so called a ,,B Corps* or ,,B Corporation certification system and provides such certificates (for a fee) for
organizations first of all in the United States and in other countries. Beside this activity, the organization is
active advocate of a ,,B Corp“ company form and carries out a lobbying on that initiative in different coun-
tries. More on that: ,,B Lab,* accessed 19 January 2021, https://bcorporation.net/about-b-lab
154 Carol Liao, “A Critical Canadian Perspective on the Benefit Corporation, Seattle U L Rev (2017):
683-716, https://core.ac.uk/download/pdf/228422696.pdf
155 Ibid.

156 Beate Kristine Sjéfjell, interviewed by Tomas Lavisius, Oslo — Vilnius, October 20, 2020.
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158 Florentine Mariele Sophie Roth, and Ingo Winkler, B Corp Entrepreneurs Analysing the Motivations
and Values Behind Running a Social Business (Cham: Springer International Publishing, 2018).
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reach, we should recognize it as an important player in the ecosystem. The above-men-
tioned study emphasizes that among new hybrid alternatives to traditional businesses
are so-called blended value organizations, new profit companies, non-profit enterpris-
es, among others — social businesses, and B Corporations. The authors of the study
explain, “As a new type of hybrid organization, B Corps seem to exhibit a high social
innovation potential and to be better equipped to productively address certain types of
market failures than the public sector and civil society. <...> they have been identified
as alternative economic actors with significant potential for the proposition and gen-
eration of concrete sustainable solutions for the most urgent social and environmental
problems.”**

Indeed, as we mentioned, it is very questionable whether the “B Corp” organ-
ization form is the ultimate way to tackle these challenges. Perhaps in the societies
where alternatives are very meagre, such way of promoting social enterprise models
is better than no social entrepreneurship at all. However, societies that have many le-
gal alternatives for operation of social enterprises by exploiting different existing legal
forms (and this is the case in most European countries) must be aware of these available
alternatives and avoid seeking of the new “universal” alternative because such universal
alternative simply does not exist.

Additionally, to what was stressed, researchers emphasize importance of inter-
action of social enterprise and law schools. It is an interesting observation, based on the
assumption that law schools are part of universities that often share the goals of social
enterprise (e.g., to develop environmentally sustainable practices or social inclusion).
Moreover, law schools play an important role while influencing the legal community
and together with that, legal culture and aspirations of future lawyers are shaped.'®
Therefore, we can assume that the more law schools engage in legal studies of social

enterprise, the more this phenomenon become noticed and visible in the society.

Here we can summarize that from the first part of our research we found out
that theoretical and philosophical foundation is very important while defining foun-
dation of legal good, which should be protected by the legislation in the field of social

159 Ibid, 4.
160 Sossin, and Kapoor, supra note, 21: 1010.
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entrepreneurship. Different strategies that are used by different countries should assign
meaning to particular legal categories only if the good that will be protected by such
regulation is clear.

Some of quite well known concepts as CSR should not be confused with con-
cept of social entrepreneurship, because the same legal regulation cannot (with some
exemptions) be directly applied to both sectors. Social entrepreneurship not only meets
the needs of society but also but also modifies traditional markets, which cannot be
successfully implemented without having corresponding legal regulation.

Implementations of the above-mentioned tasks can be more challenging for
some societies than for others because of the historical and socio-economical back-
ground. We can add to this that a lack of legal certainty comes from weak foundation
of conceptual legal philosophy.

The legal dimension of the definition of social entrepreneurship inevitably in-
volves and socio-economical dimension. Socio-economic aspects of social entrepre-
neurship are primary reasons why social entrepreneurship exists per se. Legal pre-
conditions, however, derive from socio-economical preconditions and support the
existence of the phenomenon of social entrepreneurship. Therefore, we can stress that
before creating legal framework, society must identify what kind of socio-economical
relationship has to be defined legally.

Different elements of the social entrepreneurship framework constantly interact
with regulatory framework. Social enterprises are influenced by the economic and so-
cial conditions which may vary in particular country or region, stakeholders, culture,
ethics and values in particular society and last but not least — the regulatory framework,
which (in the possible best way) should provide legal certainty despite the intensity of
legal regulation (because such intensity may vary — depending on concrete society —

frim strict regulation to soft law or self-regulation measures).
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2. SOCIAL ENTERPRISE LEGAL REGULATION DIFFICULTIES
AND PRACTICAL APPROACHES IN PARTICULAR COUNTRIES

2.1. Features of legal systems

Every state has its own legal system. Some legal systems are quite unique and
have their distinguished features. The others have more similarities than differences.
In this research, we do not speak about cardinal exclusivity of some countries in terms
of their legal systems. All researched countries generally belong to legal tradition of
Continental Europe. However, some cultural, economic, and historical aspects form
the basis for distinctive features. The comparative research of legal preconditions of so-
cial entrepreneurship is based on the comparison of three groups of countries: Nordic
countries, Baltic countries, and German-speaking Western European countries. There-
fore, some distinctive features of the legal systems in those groups of countries can
be discussed as an introduction into more in-depth comparative analysis of the legal
framework of social enterprise.

Although the title of this research speaks about the legal preconditions of social
entrepreneurship in the European Union, the research itself basically was narrowed to
comparative analysis of the mentioned groups of countries intentionally. First of all,
comparison of the legal preconditions of social entrepreneurship in all EU countries
would make this research less scientific and more of the statistical manner (although
statistical methods are not used in this research because statistics of social enterpris-
es is not homogeneous throughout Europe). Second, the chosen groups of countries
represent slightly different legal approach, besides the economic, cultural, and historic
environment, within the family of countries of continental legal tradition. It has to
be mentioned in advance that within the scope of the study, the legal systems of the
countries under review are briefly presented in order to enrich the context of the study
by highlighting the main features of the legal systems of these countries. An in-depth
study of the legal systems of these countries does not fall within the scope of this study.

The first group of countries — Nordic states. Speaking about distinguishing fea-
tures of the corporate governance in the Nordic countries, it must be noted that the
corporate governance debate in Europe is dominated by the distinction between the so-

called one-tier model and two-tier model. The first one is known in English law (where
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typically is only one company organ - the board of directors — below the general meet-
ing of shareholders. The second one consists of two company organs below the general
meeting (the management board and the supervisory board) known in German law."®!

Speaking about the Nordic model, it has to be stressed that traditionally Nor-
dic governance system is characterized as modified one-tier system, which contains a
board structure with executive board and board of directors. The board of directors is
considered as the superior executive body of the company. The executive board, on the
other hand, is responsible for day-to-day management and is subject to instructions

of the board of directors.!®

It is reasoned so because the system is considered of being
strictly hierarchical. The general meeting of shareholders is the supreme company or-
gan. However, the general meeting does not have executive powers and must thus rely
on the two executive organs (the executive board and the board of directors) to carry
out its instructions.'®’

Nordic company law experts also argue that another difference is that under
the Nordic system, managers may serve as directors (have a dual capacity), which is
unlawful in the German model. Nevertheless, in the Nordic model, managers may only
constitute a minority on the board of directors and a manager cannot serve as a chair-
person of the board of directors. The whole of these features distinguishes the Nordic
model from the pure one-tier model. Most notable is the allocation of powers between
the board of directors and the management board, because both of them are independ-
ent company organs with distinct powers and responsibilities.'®

Speaking about specific features of the Nordic law, researchers emphasize that
“only in the 19th century did the idea of a specific “Nordic law” become a current no-
tion to substitute the old division between Danish-Norwegian law on the one hand and
Swedish law (including Finland) on the other, and then especially as a tool to promote
cooperation in the field of law”'® Therefore, Nordic legal peculiarities often are de-
scribed by using expressions: pragmatism, realism, absence of formality, an uncompli-

cated and understandable legal style, transparency, equality, and avoidance of extremes.

161 Jesper Lau Hansen, “The Nordic Corporate Governance Model — a European Model?” In Perspectives
in Company Law and Financial Regulation (Cambridge University Press, 2009): 151. DOI: https://doi-org.
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We can state that the Nordic countries represent an interesting case of the his-
tory and development of social entrepreneurship and social enterprises. Some authors
emphasize that so called “solidaristic” Nordic welfare state was influenced by the civil
society and more specifically, so-called popular mass movements such as the labour
movement and co-operatives.'* However, later such kind of the welfare state was re-as-
sessed and restructured, and, therefore, at the same time the concepts of social entre-
preneurship and social enterprises have gained attention. In this context, it is noticeable
that very active and successful public welfare structures and pro-active citizen-partic-
ipation in public affairs might affect the emergence of social entrepreneurship and so-
cial enterprises slightly differently than countries with other types of social contracts.
Therefore, experts notice that discourse of the Nordic societies also shape the narratives
of social entrepreneurship and social enterprises.'s”

Moreover, Denmark, Finland, Iceland, Norway and Sweden are characterised by
a strong sense of national identity and are grouped together as representing a particu-
lar Nordic Model of welfare states. All these countries “share a tradition of democracy
mirrored by an ingrained respect for popular participation, respect for civil, political
and social rights as well as the rule of law*¢®

Some information features about legal systems of particular countries and re-
gions can be received and from the expert interviews. During the interviews, the ex-
perts in the field of company law were asked to describe the legal systems and company
regulation features in particular countries and regions. Information retrieved from in-
terviews let us say that expert opinions on that matter are quite similar.

Interviewed experts emphasize that it is difficult to see substantial differences in
the Nordics legal systems. It might be stressed that Finnish law is a little bit different,
Icelandic law is also a little bit different, but there are many similar traits. If you look
into differences between Nordic and German-speaking countries there are some dif-
ferences in governance models of companies, namely, how the boards are constructed,
companies governed; how the powers are divided to some extent between the board
members. In addition, there are distinctive types of boards — one tier board, two tier
boards, and the involvement of the employees. In Iceland, for instance, there is a lot of

socio-cultural circumstances that affect such situation. In the terms of legal regulation,

166 Lundgaard Andersen, Gawell, and Spear, supra note, 31: 2.
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it is heavily influenced by the Danish. However, it is not the case in Finland, which
regulation is more influenced by Sweden. In Finland, the procedures might be slightly
easier, to attract the foreign investors.'®
It is significant that Danish company law is very alike with the law of other
Nordic countries. It can be spoken even about separate Nordic legal family, especially
when it comes to governance, in the field of company law. The reason of that is not
only the fact that legislation was made in cooperation in the Nordic countries, but also
because of the wealthy, established society of those countries. That leads to the system
where shareholders are in control of the company. The legal regime views shareholder
control as beneficial and that is quite different from other jurisdictions, where in reality
shareholders are not very visible (or influential). General opinion among legal schol-
ars is that if you have influential shareholders, they may abuse the rights of minority
shareholders. The opinion on this aspect is completely different in the Nordic countries
because it is believed that active major shareholders will discipline the management,
and in such way, they will help minority investors. Of course, it is known that majority
shareholders can abuse minority shareholders, but in Nordic countries, there exists
very elaborate company law legislation that has been developed over more than a cen-
tury.'”°
Norway, generally speaking, is one of the Scandinavian Countries with long-last-
ing ties with its neighbour countries. Therefore, for the complexity of this research, it is
useful to look into legal framework of social entrepreneurship in Norway. There are lot
of similarities between Norwegian company law and company law in other European
countries, especially in the Nordics. What we may see that distinguishes Norwegian
company law is the strict hierarchy in the company regulation. Based on that, the share-
holders have the overarching authority through the general meeting. The shareholders
in the general meeting also can instruct the board on the way of doing the business.
That is basically something that we do not find in other countries. Moreover, in the
companies with more than 30 employees, the employees have a right to elect members
to the board among themselves. In addition, there is a pluralistic system, which means
that there is no shareholder value legal norm. There is a strong influence of stakeholder

primacy social norm. Therefore, the board has the duty to pay attention to the interests
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of shareholders, creditors, employees, local community, environmental aspects, etc.!”!

Speaking more about the Nordic governance model, several additional features
can be mentioned. Some experts think that “Nordic corporations and their controlling
shareholders <...> first consider how the corporation can best meet stakeholders needs,
based on the values shared by the corporation and its stakeholders (including the em-
ployees and the state)”'”? Therefore, the authors state that there is “a societal agenda
within the Western Scandinavian corporate governance codes”*”* In this context, Nor-
wegian and Swedish corporate governance codes have clearly expressed social causes
and emphasized general shareholder responsibility “defining appropriate guidelines to
govern the company’s conduct in society and ensuring its long-term value creation
capability”'” Generally speaking, we see that long tradition of corporate governance
closely linked with the social welfare state is a distinguishing element of a legal system
in the Nordic countries, which definitely influences understanding as well (among oth-
ers — and legal preconditions of social entrepreneurship).

We already mentioned that legal system of the Baltic States undergone a great
transformation, because there was not much of a legal heritage that could be taken over
from the legal system of former Soviet Union. Therefore, the similar scenario of legal
transformation was appropriate for all Baltic States. One of the most important aspects
of political and cultural development in these three states was to overcome the Soviet
heritage by developing national, independent legal systems.'”

Because of the different legal regime, the old laws could not be followed, espe-
cially for example in the field of business law, contract law and obligations. The inspi-
ration for legal reforms was drawn from Germany, the Netherlands, and other Western
countries. However, the national specifics of the structure of society were considered.
Finally, in the beginning of 2000’s all Baltic States adopted modern civil codes and
business legislation. The next big step in the legal transition was the accession to the
EU. The modernization of legal systems in Baltic States is an ongoing process, and dis-

cussions about possibilities to adopt new social enterprise legislation are if not on the
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top of legal agenda, but always in the scope of legislators’ attention.

According to the above-mentioned circumstances, the Baltic States have rel-
atively short tradition of corporate governance, which changes rapidly, although it is
still not undergoing an active phase of the advocacy of corporate responsibility (like in
Nordic countries). Such situation as well influences and development of legal precon-
ditions for social entrepreneurship.

The next group of countries has a long tradition of cultural and economic ties,
although some differences exist and between German-speaking countries. E.g., Swit-
zerland has close ties with other German-speaking countries Austria and Germany.
The situation in Switzerland, however, could be slightly different because of its iso-
lationist policy (only in 2002 Switzerland became a member state of the United Na-
tions)'”®. Nevertheless, both countries - Norway and Switzerland - are members of the
European Free Trade Association (EFTA)'” since 1994. The member states of EFTA
participate in the European Single Market'”® and, therefore, relate with main economic
trends, including social economy, of the EU Member States.

Three German-speaking countries in the Western Europe had a little different
evolution in the sense of legal tradition. They also were influenced by different histor-
ical factors. E.g., the French Code Civil of 1804 was used as a model for the (French
and Italian speaking) cantons in western and southern Switzerland. Several other can-
tons based their legislation on the Austrian Civil Law Code. A third group of German-
speaking cantons in central and eastern Switzerland remained uninfluenced by foreign
legislators. In the beginning of 20" century, a Swiss Civil Code was adopted.'”

It is worth mentioning that unlike Swiss contract law, the provisions of Swiss
company law do not provide for the freedom to create any kind of company. Most
types of business associations are regulated in the Code of Obligations, while more
variations can be found in the Civil Code and in the Federal Act on Collective Invest-
ment Schemes. Therefore, which type is chosen in the circumstances depends on the

intentions and interests of the people creating the company.'®
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Speaking in more detail about features of Germany’s legal system, it can be ad-
mitted that it is stable and smooth working. It is widely known that it is based on the
Continental European legal tradition as opposed to Anglo-Saxon law. We know that
the primary difference between the two systems is that the Continental European legal
system is based on “code law’ as opposed to “case law”. In accordance with the Conti-
nental tradition, the German legal system consists essentially of written laws. All the
standard practices and regulations governing a business’s conduct are codified in the
German Civil Code (BGB, or Biirgerliches Gesetzbuch). Therefore, if no special terms
would be agreed upon between the parties, the terms, and provisions of the BGB would
automatically apply. One of the most important features in legal regulation of business
relations is quite liberal Commercial Code, which makes relatively easy for people to
start a business.'®!

Austrian legal system is quite similar to German and has a long tradition of legal
regulation of business conduct. In conclusion, it can be said that the legal systems in
Germany and Austria are precisely structured. When looking at business operations,
the clearly structured German and Austrian systems encourage fair, free trade and the
minimization of conflicts.'® Therefore, the interpretation of social enterprise legal en-
vironment in these countries can significantly contribute to this research.

In addition, it has to be stressed that uniqueness of German-speaking countries
in the field of corporate governance is the long tradition of the so-called social market
economy where the aspects of free capitalist market (entrepreneurship) are very closely
related with creation and constant maintenance of the welfare system, which is well
developed. In this context, relations between social market economy and social en-
trepreneurship can be spotted, although such connection might not seem so obvious.

Different legal systems correlate with the legal preconditions of social entre-
preneurship. We already stressed that from the theoretical point of view even different
legal approaches are derived from different business- or societal philosophies. In a tra-
ditional democratic society, such concepts have developed naturally over many years.
In other societies, there is a lack of legal certainty, which comes from weak foundation

of conceptual legal philosophy.
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2.2. Legal status of social enterprise: general situation
in the continent

Nowadays, most European governments are looking for new ways to include
citizens and the non-governmental sector in the provision and management of publicly
financed welfare services. It is noticeable that the reasons for that are similar through-
out Europe. The continent faces the challenge of an aging population and semi-perma-
nent austerity in public finances. There are also several trends of the ways to response
these problems. The most popular trends among European countries are the growth of
new and different ways to involve users of welfare services as co-producers of their own
services, the spread of new techniques of co-management and co-governance of social
services and encouragement of volunteering, and other initiatives.'®* Therefore, in this
context the general situation of the legal status of social enterprise in the continent can
be discussed.

We have to stress here that in terms of empirical data, considerably big number
of empirical studies was conducted during last decade on the EU and the OECD level,
describing actual situation of social enterprise in many European countries (including
countries that are within the scope of our research).'® It has to be stressed in advance
that from the practical and empirical point of view these studies are good sources of
factual information. Therefore, they are used in this research to some extent as a source
providing systematic empirical information. It has to be emphasized, however, that
these studies not fully provide insights regarding solution of concrete problems. They
are not of a scientific level, and scientific conclusions can only be drawn from the total-
ity of information. Thus, what this research gives in comparison with empirical studies
(reports) is another, scientific one - it helps to answer primarily the complex scientific
questions raised in the introductory part of the work.

We already emphasized that in the study the parts dealing with the theoretical
and practical aspects of the problem are clearly defined. They also complement one
another. In this part of the study, the sources of the European Commission are quite ac-

tively used, which, in addition to theoretical insights, help to strengthen the empirical
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part of the study. This constitutes a set of research sources that must be considered in
the overall context of research, especially given that the research topic is very specific,
interdisciplinary, and systematically little explored. In addition, the factual and scien-
tific aspects of the dissertation are clearly defined, and scientific conclusions are drawn
from the totality of the research material.

We already emphasized that there exists a wide context in which legal environ-
ment of social entrepreneurship can be evaluated. However, one the main problems
emphasized in this research is lack of legal certainty, whether we speak about concrete
legal forms of social enterprises, or wider legal environment. We know that such legal
forms as foundations, associations, or limited companies have developed in different
directions over time influenced by different contexts of particular states. In addition to
range of legal forms available for social enterprises, there is significant variation within
each legal form. We know that legal frameworks bring clarity by defining the nature,
mission, and activities of social enterprises. In addition, we can state that without suffi-
cient legal identity enterprises cannot fully use their potential. Different organizations
and researchers support the idea that “granting recognition and visibility to social en-
terprises through the creation of framework laws, or the implementation of national
strategies helps policymakers to target their support more effectively”'®

The European Commission does not prioritise any particular legal form of social
enterprise. Particular countries, on the other hand, have chosen to adopt the legislation
defining specific legal form of the social enterprise. We have to emphasize that here
we speak about social enterprises in the sense of our operational definition. Contrary
to our operational definition, as social enterprises in some countries are legally recog-
nized only social enterprises, which link their activity to employment of disadvantaged
people or people from specific socially vulnerable groups (WISEs). E.g., the Law on
Social Enterprises of the Republic of Lithuania defines such social enterprises.'®

Lithuanian model of the legal framework for the social enterprises is not finally
defined, despite legal recognition of WISE (later in this research we discuss and new

Draft Law on Social Business of the Republic of Lithuania). European Commission
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defined main models of legal recognition of social enterprises can be defined within
two categories: Some other countries have more advanced legal frameworks that can be
divided in the two broad categories:

Adaptation of existing legal forms or creation of new legal forms taking into
account the specific features of social enterprises;

Creation of a social enterprise legal status (certificate, qualification, etc.).'¥

In the first category fit states, which developed new legal forms for social enter-
prise, whether by adapting very new legal concepts, or by modifying actual legal forms.
Several Member States of the EU adapted for the needs of social entrepreneurship legal
form of cooperative (e.g., France, Greece, Italy, and Poland). The other countries recog-
nized social cooperatives in their existing legal form as social enterprises (e.g., Portugal,
Spain). The United Kingdom (despite the country is no longer an EU Member State)
developed a legal form for use by social enterprises - Community Interest Company.'®

The second category - creation of a social enterprise legal status — is implement-
ed by several countries. The concept of social enterprise status consists of idea that
social enterprises can obtain such status without any further change in their legal form.
Such enterprises, however, have to comply with certain criteria. The general rule in the
most countries, which apply such system, is that legal status of social enterprise can be
obtained by the most of traditional legal forms: cooperatives (traditional and social),
limited (share) companies, associations, and foundations.

In comparison, we can mention some cases outside Europe. Recently many
states of the USA introduced three new legal forms: the low-income limited liabili-
ty company, the benefit corporation (which, as we already mentioned, is criticized by
some researchers)'® and the flexible purpose corporation. The low-income limited
liability company is created as an alternative to traditional limited liability company

format with the goal to create small business interested in social good. The Benefit
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Corporation and flexible purpose corporation basically change primarily purpose of
corporate business legal enabling business corporations to seek for social and environ-
mental objectives without offer changes to corporate law shifting the primary purpose
of the business to serve the needs of shareholders without prejudice to the interests of
shareholders.'”

In addition, we can mention that some authors stress that social entrepreneur-
ship can be defined as the so-called for-profit charity and point out that “historically
philanthropic activities and legal structures are largely unrecognized by the legal litera-
ture. Today’s social changes influence development of the legal environment. It leads to
development of new legal entities like for-profit charitable enterprises.”*"!

On the other hand, Bacq and Janssen emphasize that the social entrepreneur-
ship organization can choose a non-profit or a for-profit form and should not be limited
to any specific legal form. We think that this point of view is rather unusual. However,
authors argue that this perspective results in the emergence of various hybrid organi-
zational forms, which are independent, which can generate profit, employ people, and
hire volunteers. This new legal form represents a hybrid organizational type, which is
partly non-profit and partly limited company.’*> From the perspective of countries that
are investigated in our research, we can say that such radical concept would be rather
difficult to implement from the legal point of view. We emphasized that many Europe-
an countries have introduced special legal entities that only act as WISEs, and do not
constitute a wider definition of social enterprise. We also have to understand the con-
text of legal forms, which were developed in many countries over the years. Associa-
tions, co-operatives, or traditional business forms existed across Europe for a long time.
Their regulation should be respected for the interests of the part of society, which needs
such legal forms. Therefore, creation of legal framework for social entrepreneurship
should not compromise existing legal forms that are still widely used in some countries.
We think that clear identity for social enterprises can be given whether by adopting a
dedicated form of legal entity or by granting a legal status of social enterprise. Both
scenarios could function well according to circumstances in particular countries.

Moreover, the definition, which could help identify social enterprise, could al-
low policy makers to design and implement specific public policies for social enterpris-
190 T. F. Urich, “Business Organizations in the 21* Century: A Look at New Legal Forms for Business that
Enhance Social Enterprise,* Southern Law Journal, 23(2), 2013: 329-343.

191 Rana, supra note, 15: 1121-1126.
192 Bacq, and Janssen, supra note, 17.
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es. Usually, such public policies can be implemented as measures under tax and public
procurement law. It could also help to prevent misuse of the social enterprise status
and allow investors to identify the potential investees.'”> Here we can add our personal
observation, that from the legal point of view such identification can be linked either to
new legislation or to the definition of other identifiers.

It cannot be one universal answer which strategy, whether introduction of new
legal form, or legal status, is best. In the legal sense, we could state that any solution
would suit, as long as it is clear and nor burdensome for social enterprises, and conven-
ient to implement and control for governmental bodies. Experts state that if the new
corporate form is launched, it will be question of additional costs for companies that
would like to switch to new legal form. Such situation could be avoided or minimized
by introducing a new category of existing corporate forms without launching a new
legal form."*

We think that in countries where legal framework for social entrepreneurship
is underdeveloped, new regulation would be beneficial for entrepreneurs who are only
starting the enterprise and can freely choose legal form, which suits the best entrepre-
neurs’ needs. However, introduction of entirely new legal form can cause other prob-
lems, as lack of practice (and case law) how to professionally work with regulatory
aspects of such legal form.

Moreover, new legal form can be introduced within the frame of the existing
regulation with particular set of exemptions. This strategy was used in the United States

195

for the benefit corporations,’® and in the United Kingdom by the community interest

companies.'” Urich emphasizes that “as the society modifies its values, the legal system
must adapt and accommodate the new perspectives and the American legal system
responds to these changes”"” If this option is chosen, in both countries undertakings
of an existing legal form can be re-registered as a social enterprise without incurring
significant costs.

In France in 2014 was adopted a combined model, which allows traditional

193 “A map of social enterprises and their eco-systems in Europe. Synthesis Report,” supra note, 187.
194 Sorensen, and Neville, supra note, 19.

195 Benefit corporation in the United States is a class of corporation which legally requires companies to
provide a general benefit to society and stakeholders (e.g., employees, communities, and the environment).
A benefit corporation is a for-profit company, which aims to create a material positive impact on society and
the environment.

196 The community interest company in the United Kingdom is a limited company, which activities are
aimed at the benefit of the community.

197 Urich, supra note, 190.
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business entities and newly established enterprises to become social enterprises. The
French Law on Social and Solidarity Economy (2014) acknowledges cooperatives, as-
sociations, mutual organizations and newly established enterprises with a social goal
as social enterprises.'?

We already mentioned that company could obtain a social enterprise status
through a dedicated certification scheme. It was mentioned that such scheme is used
(and is examined in more detail in this research later) in Denmark. Belgian social en-
terprise framework provides quite similar example. In 1995, the Belgian Parliament
adopted a law on “social purpose company;” which creates legal status of social enter-
prises. The Law defines conditions that an organization must meet in order to obtain
status of social enterprise. However, it has to be stressed that in 2019 Belgium reformed
cooperatives and abolished social purpose companies. According to regulation in the
new code, social purpose companies should take a legal form of cooperative, which
is strictly defined as “meeting the needs and developing the economic and social ac-
tivities of shareholders or third parties”' Detailed analysis of the social enterprises
legal framework in particular countries is provided in the following sub-chapter of this
research.

200

We have to stress that from the point of view of the legal realism,*® above-dis-

cussed situation shows that objects of the social world have varying probabilities of
coming into existence and causing the emergence of new objects. We understand the
idea (and this is the assumption of realism) that things in the world happen regardless
of whether they are observed by us, or even known. Realistic account of law criticizes
a purely doctrinal understanding of law. Therefore, in the above-mentioned examples,
we see law as an ongoing institution (set of institutions) caused by the tensions of pow-

er, reason, and tradition. Progress and social processes cannot be attributed to certain

198 “Qu‘est-ce que 1‘économie sociale et solidaire?* Le Centre de documentation Economie Finances:
un service ouvert a tous, accessed 20 January 2021, https:/www.economie.gouv.fr/cedef/economie-socia-
le-et-solidaire

199 “C.M.S. Law/tax: Belgium passes code that reforms cooperatives and abolishes social purpose com-
panies,* published 4 April 2019, accessed 20 January 2021, https://www.cms-lawnow.com/ealerts/2019/04/
belgium-passes-code-that-reforms-cooperatives-and-abolishes-social-purpose-companies?cc _lang=en

200 For example, it is known that movement called as Scandinavian Legal Realism was founded by the
Swedish philosopher Axel Hagerstrom (1868—1939) and the Danish philosopher and jurist Alf Ross. They
shared the common view that “it is vital to destroy the distorting influences of metaphysics upon scientific
thinking in general and legal thinking in particular in order to pave the way for the scientific understan-
ding of the importance of law and legal science for the life of human beings within a state.” For more,
see: Jes Bjarup, “The Philosophy of Scandinavian Legal Realism,” Ratio Juris 18(1), March 2005: 1-15,
doi:10.1111/j.1467-9337.2005.00282.x.
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date.””!

In practical way, legal frameworks of social entrepreneurship develop in many
countries responding to the needs of society and implementing social entrepreneur-
ship ideas and innovations. Historically, such legal forms as associations, foundations,
non-profit corporations, and charities have legal regulation in different countries,
which provides limited or no possibility to carry out business activities, because such
legal forms were originally dedicated for the development of donative or redistributive
activities and not for commercial activities. On the other hand, company law provides
entities possibility to carry out commercial activity and maximize shareholder value.
Therefore, the “pure legal forms of the non-profit sector and the pure forms of the
for-profit sector are inadequate to accommodate the phenomenon of a social enter-
prise”?

It has to be stressed that social entrepreneurship has an influence on “the theo-
retical concept of enterprise in general: the conception of enterprises as organizations
promoting the exclusive interests of their owners is questioned by the emergence of
enterprises supplying general-interest services and goods in which profit maximization
is no longer an essential condition”*” These ideas are based and on the statements
of other researchers, and personal observations, which are detailed in the following
sub-chapters.

Therefore, we can stress that legislators can (and probably should) promote the
role of social enterprises by defining their organizational models. These models should
be oriented in order to maximize the effectiveness of such enterprises. The basic rules
for social entrepreneurship should be laid down in the legislation, besides reasonable
amount of self-regulation. Such way we can speak about the “framing the main princi-
ples of the governance of social enterprises.”?**

Whether it is for-profit or social enterprise, it is created and governed under the
state law, has an organizational structure, governing rules and capital (formed whether
by shareholders or other structures). What is specific for social enterprises in this re-
gard is that depending on their legal form, they do not distribute their earnings to the
shareholders. Such restrictions can be whether included in the articles of association or
defined in the legislation - if the special legislation for social enterprises exists. These
201 Dagan, supra note, 38.

202 Fici, supra note, 4.

203 Galera, and Borzaga, supra note, 5.
204 Cafaggi, and lamiceli, supra note, 20.
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ideas also are defined by different authors and can be observed from practice.?* We can
assume that this is the basic point of view, which does not change a lot. Nevertheless, by
comparing concrete legal forms in different countries we can add some new insights.

Summarizing already discussed international research of social enterprise le-
gal forms; we can distinguish three main models of legislation (which varies slightly
in particular countries): the cooperative/association model, the company model, and
a model based on several options (allowing freedom to choose legal form).*® In the
last-mentioned case, we usually speak about different certification schemes. Now it can
be noticed that we can distinguish some advantages of certification schemes. Probably
the most important advantage is that companies of different forms can use them if
the companies’ legislation allows the pursuit of social goals. By its idea, certification
does not require any amendments (reincorporation) in the articles of association, if the
social clause is already included in the articles. Moreover, if it is not included, it is not
difficult (having in mind legal and financial means) to include it.

Certification schemes usually would be administered and supervised by some
governmental authorities. However, they also can be administered and purely based on
self-governance of the sector (e.g., by democratically elected organ, which represents
interests of social enterprises — an umbrella organization, etc.). Both scenarios are pos-
sible and can be effective if social entrepreneurship sector in particular country is quite
developed. However, if it is underdeveloped - there is few social enterprise initiatives,
legislation is not clear or restrictive concerning social entrepreneurship, etc. — first
measures necessarily should be taken on the legislation level.

It is important and speaking about control of existing certification schemes. A
public authority, which supervises, controls misuse and applies sanctions can revoke
certificate in the case of fraud. If it would be the case whit dedicated legal form, then it
would have more strict consequences (sanctions) in the case of fraud, possibly obliga-
tion of the company to convert into other form, or even a liquidation.

In the context of different legal forms available for social entrepreneurship, we
have to admit that one of the most flexible forms (although primarily used for the
for-profit purposes) is a limited liability company. The researchers admit that law as a

legal person on par with natural persons recognises this legal form. It also enjoys legal

205 Lasprogata, and Cotten, supra note, 11.
206 Practically there can be other legal forms, like partnerships, mutuals, etc., which are popular and spread
only in some countries.
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capacity to enter into contracts, appear in courts, face liability, etc. From the historic
perspective we knew that people were much more ready to invest in commercial enter-
prise if they were protected against impoverishment or bankruptcy by limited liability
and this readiness to invest has led Western societies towards ever greater prosperity
ever since.””

We already emphasized that the concept of limited liability is attractive because
of the safety (with some exemptions) that it provides for the company owners. Howev-
er, it can be stressed that limited liability means also limited moral liability. In addition,
in contrary, the case of unincorporated businesses means also unlimited moral liability.
It is worth to mention, “No distinction can be made by the business and the person(s)
conducting it because the reputation of the one is the same as the reputation of the oth-
er”?® This statement illustrates approach that reflects the idea of distinction between
traditional and social business (probably, CSR also can be mentioned here).

Together with the above-mentioned aspects, we can return to the shareholder
value aspect. The experts of this area simply stress that there are compelling neither
legal, nor economic arguments to support the shareholder myth.?* This idea suits well
within the concept that (especially in the case of social enterprise) it is the discretion
of shareholders to decide what values will be emphasized in the strategy of a company.
From the experts’ point of view, we can summarize that even in the traditional for-prof-
it companies exists some set of values besides the bold profit maximization goal.

In the same context, an overconfidence in the promotion of CSR in tradition-
al-business sector can be harmful because experts notice “companies have been reluc-
tant to make genuine ethical progress. <...> the dominant business model has made
mainstream companies largely resistant to CSR efforts. <...> it can be argued that the
currently followed CSR has actually distracted from genuinely responsible behav-
iour”?'® We will not argue much on this idea, because it is separate and rather wide
topic.

Bearing in mind the above-mentioned factors, we must think about legal reg-

ulation of social entrepreneurship as a desirable minimum of protection of interests

207 Jesper Lau Hansen, “Editors’ Note: Companies Without Legal Capital and the Strange Case of Den-
mark,” European company and financial law review 16 (6), December 2019: 677, DOI: https://doi-org.
ep.fjernadgang.kb.dk/10.1515/ecfr-2019-0028

208 Eleanor O’Higgins, and Lészlé Zsolnai, Progressive Business Models Creating Sustainable and
Pro-Social Enterprise (Cham: Springer International Publishing, 2018): 5.

209 Ibid.

210 Ibid, 11.
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of stakeholders who represent the core of social problem that social enterprise tries
to solve. On the other hand, we must think about protection of people willing to in-
vest in social enterprise. Even in the field of traditional business regulation, the legal
minimum is an agreed choice set by legislators without any knowledge of the business
conducted by the individual companies, but we must consider it as necessary.

However, the experts admit that relying on the legal minimum may be insuf-
ficient for the business conducted by the company, especially if the minimum is set
low.?"! Such situation may simply lead to personal liability for running the company
without the necessary minimal funding. Here steps in a long-running discourse on
the amount of initial capital needed to start a business. In the absence of a statutory
provision on capital, the founders of a company may be forced to think for themselves
what would be the necessary capital. In such situations, some sort of companies’” act
sets the standard requirement. However, a company’s need of capital is a very diverse
thing that it is not possible to provide as a default solution that could reasonably help
the average user.*'

Moreover, it is sometimes argued that the legal capital requirement serves to
show the commitment and honesty of its owners and putting it simply it keeps different
opportunists away. However, in the context of current times, the wealth is not necessar-
ily associated with honesty. On the other hand - the lack of funds is not necessarily seen
as dishonourable. In addition, most of societies want more of their members to em-
power their citizen to engage in business activities regardless of their financial status. It
leads in many jurisdictions to decrease over the last decades of the legal minimum of
initial capital.?"® Definitely, such situation shows change of the global legal environment
for social enterprises, at least in many of the European countries.

One of the common attributes of the above-mentioned cases is that in one or
another form, above-mentioned countries create legal framework for social entrepre-
neurship. In such way, they acknowledge that legal certainty in the field of social en-
trepreneurship is important. We can emphasize one more time that mostly social en-
trepreneurship is recognized not by its particular legal form (at least where such legal
form does not exist) but by its social mission, which is carried by such enterprises, but

also can be carried and by non-profit organizations or even by the governmental sector.

211 Hansen, supra note, 207: 678-679
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213 Ibid, 685.
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However, there is still a significant heterogeneity in its definition and distinguishing
of social entrepreneurship by its social purpose and through multiple organizational
forms, which we see by the in-depth analysis of social enterprise legal preconditions in
particular countries.

As one of the biggest challenges while seeking further development of the social
entrepreneurship is to find way to transform (or adjust) company law rules allowing
to ensure that social enterprises actually pursue their social purposes. We also already
emphasized that the control (or self-control) of the misuse of social enterprise status
should be ensured. However, sufficient amount of flexibility in the regulation is also im-
portant (therefore, we mentioned self-control, or self-regulation based on mutuality of
social enterprise community), which would eliminate obstacles in further development
of social entrepreneurship sector in general. “Legal frameworks play a fundamental
part in any ecosystem for social entrepreneurship. They can help to make it relatively
straight forward to start-up and grow a social enterprise and raise the visibility of this
way of doing business. On the other hand, they can hold people back, forcing entrepre-
neurs to spend time and effort looking for ways around barriers imposed by the legal
system.”?!

OECD notices (and we can agree on that based on the above-mentioned ar-
guments) hat legal and institutional frameworks bring clarity by defining the nature,
mission, and activities of social enterprises. Moreover, sufficient legal frameworks,
elaborated national (or even local) strategies help policy makers to target their support
more effectively.””> We see that such opinion correlates with the opinion of the Europe-
an Commission. However, the complex research shows us that it is not necessarily the
only possible way to recognize social enterprises and alternatives should be brought to
the light, especially for the politicians, legislators and other decision makers.

Antonio Fici quite categorically stresses that the law (particularly, organization-
al law) is “necessary to establish, preserve, convey and disseminate the distinct identity
of an organizational model that is primarily, though not exclusively, based on a specific

purpose. In essence, in this instance, organizational law performs a necessary and oth-

214 “Social Enterprise in Europe. Developing Legal Systems which Support Social Enterprise Growth,”
ESELA, published November 2015: 6, accessed 20 January 2021, https://esela.eu/wp-content/up-
loads/2015/11/legal mapping_publication 051015 web.pdf.

215 Boosting Social Enterprise Development: Good Practice Compendium (OECD Publishing, Paris,
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erwise non-replaceable identifying function.” !¢ We see that this can be the case and
with social enterprises. However, we already emphasized that there always exists possi-
bility (or at least an option to consider possibility) of self-regulation.

We will see from the examples below that all researched countries have such
legal forms as foundation, association, or limited company. Despite different historical,
socio-economical, and cultural development of countries, the mentioned range of legal
forms can be adapted (or already are adapted) to serve for the purpose of social entre-
preneurship. Every single legal form also can have some variations. Therefore, some of
such variations can be particularly dedicated for social enterprises. It could be one of
the most suitable scenarios (besides above-mentioned certification) for social enter-
prises to obtain a concrete - in a legal act defined - status (form). In most countries, it
is already “possible to ‘adapt’ or ‘tailor’ a legal form specifically for use by a social enter-
prise, for example, by specifying a social purpose, limiting the means by which profits,
and surplus assets may be distributed and by specifying other ‘social’ characteristics”*”
Such aspects as stakeholder involvement, decision-making process, governance, profit
distribution can be attributed to some ‘variation’ of already existing legal form.

The European Social Enterprise Law Association (ESELA)*® have noticed and
some additional challenges, such as overlapping legal and quasi-legal concepts which
are used in relation to social enterprise, which complicate and confuse discussions
about social enterprise, particularly where discussions are taking place internationally
between people with different disciplines (not among only legal practioners).?*?

It was mentioned that the concept of social enterprise is interpreted different-
ly in different Member States. Different Member States make available different legal
forms for social enterprises. Moreover, the legal forms most used by social enterprises
differ greatly. The study of ESELA showed that some social enterprises would benefit
from some other legal status, such as a non-profit tax status or a WISE.”® However, we
think that only a relatively small number of social enterprises will currently use a social
enterprise form or benefit from a social enterprise legal status. We could argue so, hav-

ing in mind that a WISE status is dedicated for only a certain type of social enterprise,
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which deals only with work integration. Although overall potential of social enterprise
sector is much bigger.

Many different models of social enterprise, which include democratic business
approaches (defined legally or not), or more manager-controlled approaches forms
a set of models, which can be slightly different in particular countries. Experts and
academic researchers think that legal recognition of social enterprises is an essential
condition for the sector development. They argue, “Legal forms or statuses recognize
the specificity of social enterprise and contribute to giving them a clear, precise, and
easy understandable identity. Together it sets clearly the boundaries between social en-
terprise and other concepts” 22! We think, that as one of such “other concepts” can be
already discussed concept of CSR. We already stressed our opinion that legal recogni-
tion of the social enterprise status is not the only way. However, we can state from our
observations, that legal recognition of social enterprises in particular countries is also
required if the country want to incentivize social entrepreneurship sector by granting
some tax exemptions (e.g., corporation tax relief, relief from local or municipal taxes,
etc.) or other incentives (loans, guarantees, consultations, etc.). However, no common
agreement is found on the EU level, and regulation in different countries is various.
Taking it into account different examples of legal regulation in different countries can
be analysed to distinguish best practices. Moreover, we also can raise the question
whether some other factors (like the legal technology) could foster development of
legal preconditions of social entrepreneurship.

Further, we make a comparative analysis of legal forms used by social enterprise
in particular EU Member States (Finland, Sweden, Denmark, Estonia, Latvia, Lithua-
nia, Germany, and Austria) and states of the EFTA (Norway, Iceland, and Switzerland).
We stressed in the introductory part of this research that the main problem in this con-
text is lack of legal certainty. We can see this problem whether in legal non-recognition
of social enterprise as such, or unclear rules and general legal environment for social
entrepreneurship. Therefore, we try to find out whether the legal regulation of social
entrepreneurship is adequate and identify potential weaknesses, differences, and con-
tradictions of this legal regulation in the EU, the EU and EFTA Member States.

All countries that we will discuss further have developed some legal framework
for social entrepreneurship. However, not all countries have dedicated special legal

form for social enterprises. Most of the countries have the range of legal forms that can

221 “A map of social enterprises and their eco-systems in Europe. Synthesis Report,” supra note, 187: 61.
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be (and are) used by de facto social enterprises. Moreover, all mentioned countries have
chosen not to create a dedicated legal form for social enterprise but to establish legal
status, which can be used by different legal entities. Therefore, there are and similarities,
and significant differences in the researched countries in this regard.

This can be illustrated by examples Finland and Lithuania (which later are dis-
cussed in more detail). In the mentioned countries, legal status is restricted to WISEs,
which are organizations that promote the employment of people who are disadvantaged
or disabled. WISEs have a social enterprise-related legal status, which can be obtained
by organizations established for such social purposes. Nevertheless, social enterprises
under operational definition of this research undertake activities wider than only work
integration. A WISES’ concept may be understood in different countries as a legal status
or a legal form. Therefore, we can stress that WISEs operate whether with dedicated
legal status or legal form. In theory, any legal form could be defined as an integration
enterprise (provided it meets the criteria set out in the law for meeting that status).

Moreover, the experts who work with different aspects of company law encoun-
ter phenomenon of social enterprise in different circumstances. However, the field of
research of the company law meets the direct regulation of social companies not very
often. Usually only some (direct or indirect) aspects of social enterprise legal frame-
work fall into scope of research of the mainstream company law.

Researchers often encounter it from the angle of the CSR. We know that Milton
Friedman stated that the purpose of the corporation is profit. Milton Friedman, as a
notable American economist in its work “Capitalism and Freedom” wrote that ,there
is one and only one social responsibility of business - to use its resources and engage
in activities designed to increase its profits so long as it <...> engages in open and free
competition, without deception or fraud” **

On the other hand, stakeholder theory claims that managers have a duty to both
the corporation’s shareholders and people who contribute to a company’s wealth-cre-
ating capacity and activities. Mostly is acknowledged that these stakeholders are share-
holders, customers, employees, suppliers, and the local community. According to the
above-mentioned stakeholder theory, managers are agents of all stakeholders and gen-
erally have two main responsibilities. The first is to ensure that the ethical rights of no

stakeholder are violated. The second is to balance the legitimate interests of the stake-

222 Milton Friedman, Capitalism and Freedom (Chicago: University of Chicago Press, 1962): 133.

98



holders when making decisions.??*

In addition, there is an antagonist perspective that we must have social enter-
prises in which the purpose is not the profit but rather something else — whether it is
support of the social eco systems, minorities, or some kind of other social values that
company aims to support and push forward. Therefore, there is a dichotomy what is
the purpose of the company. It is a recent development. It occurs because we talk about
it more, in the sense the CSR, whether we talk about the climate change, or SDGs, or
other reasons.

In addition, there is an overall tendency to push more CSR on corporations.
Whether it is the environmental perspective, or the perspective of CO2 emissions, we
will see more and more pressure towards corporations — in the form of new reporting
obligations — we already see this kind of movement (increased responsibility for envi-
ronmental-, social-, human protection). Generally, majority of business community,
including scholars agree that SDGs are applicable to the life of the corporations as well
as the life of the governments. It is happening already - it is not only a theoretical think.
In many (especially large) companies exists acknowledgement of the SDGs. The fact
whether they implement it (and to what extent) in their procedures is another question.
However, understanding and acceptance show that this policy is relevant for them. ***

Speaking about evolution of the welfare state in the context of social entrepre-
neurship, we have to agree with the observation that “the Welfare State extended the
previous forms of social state with social security and the generalization of social pro-
tection systems. The state framed and supported the market as much as it corrected
market inequalities”? In this context, we have to draw a clear line of development
disparities between Western states and Baltic States (Estonia, Latvia, and Lithuania),
which were for a roughly 50-year period occupied by Soviet Union. Speaking about
that 50-year period, we cannot discuss any kind of a welfare state in the non-demo-
cratic totalitarian state. The “equalization” of the planned economy did not create any
preconditions for an improvement in the economic situation. In contrary, such circum-
stances pushed society as a whole into a state of global economic and social deprivation

in which, in the absence of any democratic environment, no socio-economic processes
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(including democratic solidarity, mutual economic assistance or other forms of social
entrepreneurship) that had developed in the West at that time could take shape. At the
same time, there were no movements of non-state democratic philanthropy (no kind
of grassroots movements).

The above-mentioned statement is an author’s (insider’s) point of view. How-
ever, the same aspects are underlined and by the Western researchers. They emphasize
that: “here the withdrawal of the state was much more dramatic and was compounded
by an already weak civil society undercut by communist rule. In addition, the transition
to a market economy brought large increases in unemployment. A small but grow-
ing number of East-Central European social reformers seized upon social enterprise
(borrowing mostly from the West European model) as a viable solution and received
support for its development from international sources.”**

The ecosystems of support for social entrepreneurship and social enterprises
that are developed or can be potentially developed in different countries can be based
on different dimensions. The experts emphasize that such dimensions can be practice,
policy, education, and research. All four dimensions could help stimulate and consol-
idate social entrepreneurship.?”” However, this area is more political then legal: “Both
in supra-national organizations such as the European Union and in national and local
contexts, policies and other significant measures are being formulated with the aim
of promoting social enterprises, social entrepreneurship and the social economy”**
However, this phenomenon balances between the dynamics of individualism and col-
lectivism that are traceable in national and international developments in the welfare
sector in different countries.

One additional common attribute is that in the most of European countries so-
cial enterprises are closely linked to the “budgetary pressure on the welfare state”. More-
over, it was emphasized that there is highly emphasized need for innovation, especially
in social services (e.g., by creating service provision and employment aimed at socially
vulnerable citizens).??

With respect to a variety of social purposes, which might be pursued, other

aspects also might diverge (which stakeholders have an influence with respect to gov-
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ernance and decision-making and the way that profits are distributed, etc.). ESELA also
emphasizes that it is quite common in most countries to use different legal forms by
adapting them specifically for use by a social enterprise (which we stressed already, and
we think that it is one of the simplest ways to define a legal status of social enterprise).
The most occurring situation is to specify a social purpose for the enterprise and limit
possibilities to distribute profits and surplus assets.”*” On the other hand, we can argue
that this is not always possible, however, and, even where possible, it is also often feasi-
ble to remove or change such alteration.

Moreover, we already mentioned that ESELA has identified three main types
of legal forms used by social enterprises, namely: non-profit organizations; co-opera-
tives; and share companies.”! From the research of concrete countries, we see that this
categorization can be slightly different, depending on the national legislation of par-
ticular countries. Practically, there can be other legal forms (e.g., partnership, mutual
organization, or mutual society, etc.), which are quite widespread, but only in certain
countries. Moreover, not all countries identify non-profit organization as a separate le-
gal form. All mentioned companies have the main feature of hybridity, which balances
between social mission and traditional profit-driven business approach. We also have
to mention that one of the main aspects of research in this area is the research of trans-
formations in conventional corporate law. Such transformations introduce new hybrid
legal forms of entities. In such sense, traditional corporate law conception becomes
more flexible. Moreover, in the case of social entrepreneurship, it includes legal types of
entities that traditionally were not considered as types “suitable” for business. In such
way this process leads to formation of new hybrid legal forms of enterprises (where
such new legal regulations are applied), which are regulated not only by the principles
of corporate but also other branches of law.

From the theoretical point of view, we see a major impact of welfare state poli-
cies on the development of legal preconditions of social entrepreneurship. Researchers
emphasize that in the area of the further development of welfare state it could be an ac-
celeration of the new public management with active privatization, or, second, it could
be the growth of new public governance with greater welfare pluralism. Namely, the
second scenario would allow greater involvement of non-governmental sector and the

social economy as an intermediate alternative to public and private providers of welfare

230 “Social enterprise in Europe,” supra note, 214.
231 Ibid.

101



(or social) services.”*? Therefore, the role of social enterprise could become even more
significant.

In the next sub-chapters, we investigate in the comparative manner several as-
pects of social enterprise legal framework in particular countries. Namely, speaking
about main problem investigated in this research - lack of legal certainty - we can
investigate existing legal forms, and explore how they respond our operational defini-
tion of social entrepreneurship. Speaking in more detail, we can investigate existing for
social entrepreneurship dedicated legislation together with situation of de facto social

enterprises and WISEs in particular countries.

2.3. Dedicated social enterprise legislation as an option for
successful sector development

We already emphasized that many countries lack an enabling framework for
stimulating creation and development of social enterprises. Despite that, some coun-
tries are more advanced in this process. Therefore, we can ask whether some form of
dedicated legislation is necessary for successful development of social entrepreneur-
ship. In this sub-chapter, we evaluate existing social enterprise legal forms (statuses) in
countries, where social enterprise legal framework is more advanced. The below-pro-
vided detailed information is interpreted as cases, which are important for possible
search for best practices that could be applied in other countries and developed further.

In Denmark, a Law on Registered Social Enterprises (Dan. L 148 Forslag til lov
om registrerede socialokonomiske virksomheder)*? was adopted by the Danish Govern-
ment in June 2014. The Law aims to introduce a registration system for social enter-
prises that can provide the basis for a common identity. The registration system al-
lows enterprises that meet certain standards for their operation and transparency to
demonstrate their social characteristics to authorities, business partners and custom-
ers through an exclusive right to use the term “registered social enterprise” (RSV). To
qualify, the undertaking must have a social purpose beyond the important element of
operating a business. All undertakings that want to register as RSVs will be subject to

several special requirements for their management as well as to restrictions on the dis-
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tribution of their profits. If an undertaking does not comply with the requirements of
the Law, the Danish Business Authority is able to remove it from the register.>** Some
additional information on this topic we receive from expert interviews further in this
work.

We can distinguish three main legal forms of undertaking that can obtain status
of RSV: association (forening), foundation (fonden), and company limited by shares -
CLS (aktieselskab).

In Denmark, there is no written legislation for association except for tax regula-
tion. The status of association can be used not exclusively for social enterprise. Neither
here is a requirement for the legal form to hold a minimum level of capital or assets. The
distribution of dividends on share capital is not applicable to legal form. The objects set
out in the association’s articles of association may include a reference to a social enter-
prise social aim(s). If this is the case then the association should only pursue economic
activity, which is consistent with the stated social aim. Generally, there are no legal
requirements for associations to file reports or accounts. Many set out in the articles
of association that the annual accounts of the association must be public available at
the office or website of the association. Associations are not required to, but often have
employees also as members of the association and as members of board.**

Another legal form - foundation - does not have any members and is “self-own-
ing” meaning that surpluses and assets of the foundation cannot be distributed or re-
funded but only used for other objectives specifically stated in the articles of associa-

236

tion. The Danish Act on Commercial Foundations?*® and Danish Act on Foundations
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and Certain Associations*’ regulate the legal form of foundation. Both legal forms

(foundation and association) are not exclusively dedicated for social enterprise. Distri-
bution of dividends on share capital is not applicable to this legal form.

As well as in the case of association, the purpose of foundation has to be set in
articles of association, which also may include a reference to a social enterprise social

aim(s).”* Naturally, if it includes social clauses in its articles of association, its eco-
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nomic activities should be restricted to those included in a respective social clause. We
already mentioned that the Danish Business Authority played an important role here
to which foundations are obliged to submit annual returns. Additionally, participation
of employees in board might be required in commercial foundations. We see that such
regulation is linked more to the one, which regulates companies limited by shares. In
non-commercial foundations, however, participation of employees in board is volun-
tary.

The third and most common legal form - CLS - is a form of company common-
ly used by for-profit organisations. The Danish Act on Public and Private Limited Com-

panies®

regulates this legal form. A CLS is typically established with commercial aims,
to distribute profits to its shareholders. A company established with solely commercial
aims would not be considered a social enterprise. However, a social enterprise can still
use a CLS (whether public or private) as its legal form. The articles of association of
a CLS can be drafted in a manner that provides the features of a social enterprise. A
social enterprise that uses the CLS legal form is able to entrench certain features of
its articles of association so they cannot be amended by a simple special resolution of
the members. It is possible that the articles of association of a social enterprise could
include a restriction or prohibition on paying dividends. Alternatively, the articles of
association (or a shareholders’ agreement) could contain a mechanism requiring the
payment of dividends only in certain circumstances. Therefore, we could say that such
asset lock mechanism could be suitable for social enterprises. It could be implemented
based on a percentage of distributable profits. Social clause is the other aspect, which
is important and which could be incorporated in the articles of association. If this is
the case then the company should only pursue economic activity, which is consistent
with the stated social aim. According to respective regulation, the CLS must file an an-
nual return (the same as the foundation) at the Danish Business Authority. Moreover,
speaking about the employee involvement system, we should mention that according
to relevant regulation, paid members of staff of the company could be the members of
the company’s board.*

In conclusion, here we can say that in Denmark, a social enterprise can be de-

fined as a company that has a social aim, sales products or services, reinvests any profits
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back in the company, and is democratic and citizen oriented. Despite that, legislation
of Denmark does not foresee any fiscal incentives attached to the legal status of social
enterprise.

The purpose of the above-mentioned Law on registered social enterprises was to
create the basis for a common identity for social economy enterprises. It does not give
any immediate financial or legal benefits after registering as a social economy compa-
ny. The advantage currently is that it becomes easier to communicate to the customers
and other stakeholders that company works from social economy principles.?*! In Den-
mark, the role of social enterprise has so far been more or less disconnected from the
issue of gaps in public sector service. Instead, social enterprises have almost entirely
been used as means of including people with some form of disadvantage or disability
into the ordinary labour market — in businesses or projects with no attachment to pub-
lic service delivery.*** Researchers note that the role of social enterprise in Denmark has
so far been more or less disconnected from the issue of gaps in public sector service.
Instead, social enterprises have almost entirely been used as means of including people
with some form of disadvantage or disability into the ordinary labour market - in busi-
nesses or projects with no attachment to public service delivery.*

A social enterprise, speaking more simplified in Denmark must be defined as a
company, which has a social aim, sales products, or services, reinvests any profits back
in the company, and is citizen-oriented and democratic in relation to its surround-
ings.”*

From the expert point of view (derived from interviews), we have to stress that
what is more significant in Denmark, then in other Nordic countries, is the prevalence
of the institutional foundations. Other countries also have this, but it is more domi-
nant in Denmark. That is a good combination, because an industrial foundation often
has a special mind set (although it is not a legal term, but in this context, it is impor-
tant). Industrial foundations in Denmark operate for long years; therefore, they are

very long-term-thinking owners. Having such industrial foundations and at the same
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time companies that are owned by industrial foundations is a very good combination.
In such situation, there is an industrial foundation as a very long-term majority share-
holder, and on the other hand - there is a stock market with many short-term investors.
In addition to that, historically, Denmark (besides Sweden) has had very few serious
crises and constantly growing economy. However, experts think that the concept of the
social enterprise is not inherent in the Danish company law. “We become familiar with
it because of the EU. However, at the same time, what is also often referred as asocial
company is something that we knew very well, and we had for a long time”***

Moreover, the interviewed experts stressed that the idea of social company in
Denmark has traditionally been covered in two different ways. “The first case is al-
ready-mentioned industrial foundation. We can say that it has the similar reason as
a social company, because it is a business entity (or it can run a business entity), but
at the same time it does not have a profit motive. The motive basically is to keep the
enterprise running for eternity. Sometimes it is even more specific — such company
seeks not to prosper, but to give best products and be good for society. Therefore, and
industrial foundation can be considered as an entity used instead of social company
in Danish law”*¢ In addition, we can see that some aspects are (although indirectly)
related with social enterprise very closely. “In Danish company law the profit motive
has never been that clearly expressed. In this point, it can be considered as a difference
from other Nordic countries. Other Nordic countries have provision in their company
legal regulation saying that companies must pursue profit. In the Danish companies’
regulation, the profit motive was never that important. The profit motive is desirable
but not mandatory. Therefore, serving society without necessarily striving for profit is
possible within the confines of the Companies Act”*’ Therefore, we can say that is why
Denmark is a bit sceptical why other jurisdictions need a special social company form.
We see that from special attitude in specific country depends and general opinion on
necessity of some specific legal forms or legal regulation.

We already mentioned that such novelties as legal technology might also be
considered as important factors for development of social entrepreneurship. From
technological point of view, Denmark provides great conditions for starting business-

es to register online (new company in Denmark can be set up online within a day,

245 Hansen, supra note, 147.
246 Ibid.
247 Ibid.

106



and at a very low price of 670 DKK / 90EUR). By registering a venture online, person
instantly receives a company registration number and must choose concrete form of
company. However, companies are not defined as a social enterprise unless they follow
the above-mentioned characteristics.*® However, interviewed experts emphasize that a
wide operational autonomy for companies may have potential risk of abuse.**’

We know that concrete rules are defined in the legal acts of every particular
country that are analysed in this research. E.g., speaking about Danish legislation it can
be stressed that already briefly mentioned Law on Registered Social Economy Compa-
nies defines that the registration scheme enables companies that meet certain standards
for their business operations and transparency to document this to authorities, part-
ners, and customers through an exclusive right to the term registered social economy
enterprise. It means that companies that meet certain requirements may obtain regis-
tration under the mentioned Act. The registration is performed in the IT system estab-
lished for that purpose. We have to stress one more time that the exclusive right to use
the term registered social economy enterprise in the company’s name and marketing is
actually the only benefit that is provided for the social enterprise in this Act.

According to Article 4, legal persons who have their own registration number
and are resident in this country or in another EU / EFTA country may be registered as
a social economy enterprise under this Act. However, individuals and joint ventures
established cannot be registered as a social economy enterprise under this Act. In this
part, we meet a debatable issue whether natural persons are justly excluded from the
possibility to become social entrepreneurs. On one hand, we might think that con-
ditions have to be equal. On the other, looking into some of concrete preconditions
to obtain status of social economy enterprise, some of the conditions are difficult to
implement for natural persons.

One of the most important criteria for this research is how social aim of enter-
prise is legally defined. E.g., in Denmark concrete preconditions to obtain status of a
social economy enterprise are defined in Article 5 of the above-mentioned Act. For a
company to be registered, it must have a social purpose, be a trader; be independent of
the public; be involved and responsible in its work and have a social management of its
profits by applying its after-tax profit to reinvestment in own business; investment in or

donations to other registered social economy enterprises; donations to non-profit or-
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ganizations; or a limited payment of dividends or other forms of profit sharing between
the owners of the enterprise.

Second part of the same Article clarifies some of the aspects mentioned in the
first part. Precisely, owners of capital or a group of owners of companies registered
under the Act shall be entitled to receive only a total distribution in the time they have
owned the company, corresponding to the initial contributed capital plus a reasonable
annual return on the initial contributed capital. What can be considered a reasonable
return is based on a concrete assessment. In any case, an interest rate is not reasonable
if the annual interest rate exceeds the official discount set at any time plus 15 per cent
or more than 35 per cent is paid out of the company’s profit after tax in dividends. Any
dividend payments must be made within the framework of the dividend rules that the
company is subject to under other law or agreement. Therefore, we can see that Danish
legal regulation of the above-mentioned social enterprise aspects are quite clear and
distinguishing moments that respond our operational definition.

We see that profit distribution of the social economy enterprise is quite limited
and implemented under the strict rules. We can think that it is one of the complex rea-
sons why the status of a social entrepreneur cannot be granted for a natural person who
in the most cases is a single owner of the whole complex of its business, and its capital
is not limited by shares.

There are several other rules related with the strict distribution of profits, name-
ly, rules regarding management body commitments and reporting. The company’s cen-
tral management body is responsible for the fact that the factual information provided
at registration or later reporting is correct. If there is a subsequent change in these
conditions, the change must be registered no later than 2 weeks after it has occurred.
The central management body of the registered undertaking is obliged to deregister an
undertaking, which no longer meets the conditions of the social economy enterprise
(Article 7). Therefore, it is important to admit that legal certainty in this area is quite
clear, covering main aspects of the functioning of social enterprise.

Legal environment also covers and other aspects from the practical point of
view. As one of such practical aspects can be distinguished reporting obligation. The
rules regarding reporting set the obligation for a social economy enterprise to pres-

ent an annual report in accordance with the Danish Financial Statements Act.* In
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addition to the requirements for the annual report provided by the Danish Financial
Statements Act, a registered social economy company must report annually on the sub-
mission of the annual report the specifications of the total remuneration to current and
former members of management for their function distributed to each management
body as well as any remuneration to the company’s founders and owners. It also must
report on the agreements concluded with related parties; cash and other assets distrib-
uted or distributed by the enterprise’s assets. It also needs to be emphasized that a social
economy company must report how fulfils its social purpose, how it is independent
of the public sector, and how the company is involved and responsible in its activities
(Article 8). The same Article 8 obliges a registered social economy company to report
on dividends paid and a calculation showing the return on the invested capital.

It means that a social economy enterprise besides the ordinary obligation set for
all enterprises has additional reporting duties. From one side we can consider it as an
administrative burden. However, it seems that a strong determination to fulfil a social
purpose overcomes these and other kinds of obstacles.

To control fulfilment of the above-mentioned requirements the Act sets the
rules on penalties. An enterprise’s unlawful use of the term registered social economy
enterprise may be fined. In addition, violations regarding handling of the company’s
after-tax profits and violations regarding social handling of the profits and handling of
surplus on dissolution or distributions on capital reduction can be penalized with a fine
(Article 17). This and all other above-mentioned rules show that in Denmark, com-
panies registered as social enterprises can be quite certain about their duties, rights,
and obligations. However, expert from the Danish Business Authority explained that
particularly, there is no control when the company register as a socio-economic enter-
prise. The registration is made by using and IT system where companies type in their
relevant information. The status of a socio-economic enterprise is granted automatical-
ly after the registration. After the registration, the Danish Business Authority performs
random checks how companies comply with the requirements set in the Act. The most
important part of the control is the annual report control. According to the Act, the
socio-economic enterprises have so fill in specific information in their annual reports,
regarding their activity as a social enterprise. The Danish Business Authority checks
this information. However, the checks are performed randomly. There is no systemic
check of the information provided by all socio-economic enterprises. There are also

companies that fail to send in their annual reports. Then the mark of socio-economic
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enterprise for these companies is revoked.”! It means that regulatory situation of social
enterprise balances between strict regulation and self-regulation. Whether this practice
is good or should it be applied (multiplied) in other countries is difficult to say. Never-
theless, when considering some concrete model as an example, legislators should have
in mind socio-economic and cultural environment in particular country.

We mentioned that not only companies limited by shares could be registered
as a social enterprise. In Denmark, association and foundation are also quite common
legal forms used by social enterprises. Beside the mentioned aspects of regulation, as-
sociation in Denmark can be considered as a voluntary association, which is not reg-
istered. Another common form is a non-commercial association, which can engage in
commercial activities to support their purposes and are required to register with the
Danish Central Business Register if they either engage in commercial activities, have
employees or receive support from public bodies. These are also called “Self-owning”
institutions (associations that are comparable with foundations but exempt from the
legislation on foundations).

On the other hand, commercial associations with limited liability carry out
business for the promotion of the personal financial interests of its participants. They
are required to be approved and registered by the Danish Business Authority. These
commercial associations are not used by social enterprises in Denmark.

Here we can add that according to some expert opinion,*” there are not so many
differences between social enterprises and other CLS, since social enterprise in Den-
mark can have any of company forms. It means that company can register as a private
limited company or a public limited company; then it only additionally needs to reg-
ister as a social enterprise. The reason for registration as social enterprise is company’s
willingness to show to its customers that it is active in this social area and strives to
reach more customers because they associate such company with its interest in social
mission. Actually, there is very little focus on this area among academics in Denmark.

In 2014, an entrepreneur company was introduced in Denmark; however, it was
abolished in 2019. It was invented based on the German company law model. “The
official reason was that there was too much fraud, but in reality, it was very hard to
come to such conclusions. Therefore, as the main reason could be considered a pressure

from auditors because entrepreneur companies were not obliged to perform annual au-
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dits”?* This example shows how the wrong opinion can change the will of the legislator.
In result, now it is comparatively difficult to start a business for a beginner entrepreneur
because of high minimum capital requirement. There is an ongoing discussion wheth-
er there must be a lower capital demand, but on the other hand, more control on the
fulfilling the criteria foreseen in the Danish Companies Act. Moreover, in Denmark
90 percent of private limited companies can get the exempt from auditing, based on
the annual turnover. On the top of that, Article 99 of the Danish Financial Statements
Act®* sets the requirement for bigger companies (public limited companies) to have a
CSR agenda statement in their annual report. If we talk about private limited compa-
nies, there are no demands in that regard.

Experts admit that by the time when the Act on Registered Socio-economic
Enterprises was invented, it was not usual to include the information on social activities
in the annual reports. Therefore, the Act had this good intention. However, nowadays
it partially loses its general purpose, because lot of companies becoming more and
more socially- or ecologically conscious (with or without the status of socio-economic
enterprise). Nevertheless, we could say that the Act on Registered Socio-economic En-
terprises was a stairway to a higher level of awareness and information: “No benefits are
applied for social enterprises. Of course, they have a right to use a name of socio-eco-
nomic enterprise. Moreover, other types of companies, even if they do not register for
the status of socio-economic enterprise, they voluntarily include in their annual reports
information on social activities”’?* It can be added that Denmark was one of the front-
runners in this area. About 10 years ago, Denmark started introducing the reporting
requirement, and later on introduced registration of socio-economic enterprises. At
that time, Denmark was trying to do many new things. However, not much is happen-
ing now as it used to be in this area. One of the newest initiatives that can be mentioned
is that in the new so called Corporate Governance Code (Recommendations for Cor-
porate Governance)®* listed companies are encouraged to adopt a corporate purpose
where they have to admit how they will manage not only shareholders interest but also
and other stakeholder interest. That could be a quite interesting new development. It

was the initiative of the Government, together with the initiative on the CSR reporting.
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It was a general step to encourage Danish companies to be more socially responsible. It
was an opportunity for the companies who really wanted to show that they were really
committed. In this way, they could show that by adopting this registration regime.”’
Denmark chooses to adopt a flexible instrument - registration, allowing different types
of companies to make use of this legal regulation. The solution was rather well thought
out and quite innovative. The reason why it was not very popular probably is that it was
not really promoted enough: “The lack of promoting the new regulation was the main
reason why it was not so attractive for companies. However, the number of socio-eco-
nomic enterprises increases slowly. They have gained their reputation. Especially the
municipalities in Denmark quite actively engage with these companies. Municipalities
set the social purpose requirements in public procurement, and this regime of regis-
tered socio-economic enterprises seems to be very helpful because it is a very easy way
to check whether the company has a social purpose”® Therefore, the municipalities
are the main actors that encourage companies to register as socio-economic compa-
nies. Therefore, we can say that it is kind of benefit for companies, because otherwise it
would be only an extra reporting requirement with no benefits at all.

Speaking about the results of such projects as the idea of socio-economic en-
terprises in Denmark, we can add that the main idea was to create some kind of mark,
so the society knows that this enterprise is a social enterprise. It is a voluntary scheme;
therefore, any enterprise can choose to register to get this mark, as long as they do
line-up with the criteria. In 2018, the Danish Business authority performed a survey
and interviewed socio-economic companies and some of the government agencies that
dealt with these enterprises. At that time, the conclusion was that the introduction of
the registration scheme had less impact than it was expected when it was created. The
main reason for that is that the legislation provided only a mark (label) system and no
additional benefits beside it.>*

From expert interview we found out that the project did not have an impact as
expected, the numbers of socio-economic enterprises are constantly growing slowly.
Speaking about the legal form - most of those enterprises are societies. Back in 2018,
the conclusion was made that there was no need for any amendments: “We think, how-

ever, that more awareness on socio-economic enterprises was needed. So, as the main
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problems could be distinguished the lack of information and no real (or at least no
direct) benefits for socio-economic enterprises.”’**

Looking into regulatory environment of social entrepreneurship, one of inevi-
table aspects is the consideration of concrete legal forms suitable for social enterprise.
It can be important because of several reasons. First, as we emphasize throughout this
research an importance of legal certainty, the question of legal forms is directly related
with question of legal certainty. Second, in addition we have to consider whether ex-
isting legal forms are suitable for legal enterprises. Here we can stress in advance that
there are several possibilities (which are going to be evaluated during this research).
First, whether countries adopt special legal regulation for social or allow to use existing
legal forms of entities. Second, there is a possibility to have a registration status of social
enterprises regardless legal form of entity. Third, the situation may occur when social
enterprise is legally not defined at all and operate only as regular company (entity),
which socio-entrepreneurial identity cannot be spotted looking into its legal form. In
addition, we can state in advance that all above-mentioned possibilities exist in differ-
ent societies. However, which one is best suitable for social enterprises, is a question of
systematic evaluation.

The other example of dedicated legal regulation of social entrepreneurship is re-
cent Latvian legislation. Latvia adopted its Social Enterprise Law*®! in 2017. Therefore,
Latvia was the first Baltic country, which introduced social entrepreneurship regulation
in a sense of our operational definition. The Law provides that a social enterprise is a
limited liability company which in accordance with the procedures laid down in this
Law has been granted the status of a social enterprise, and which conducts an econom-
ic activity that creates a positive social impact. It can be provision of social services,
formation of an inclusive civil society, promotion of education, support for science,
protection and preservation of the environment, animal protection, or ensuring of cul-
tural diversity, etc.

The Law grants a social enterprise status to a limited liability company if the
objectives defined in its articles of association conform to the purpose of the Law and
the meeting of its shareholders has taken a decision to acquire the status of a social en-

terprise. The profit of a social enterprise cannot be divided between the members but
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has to be invested to achieve the objectives defined in the articles of association. More-
over, to acquire the status of a social enterprise, the enterprise shall ensure conformity
with one of the following requirements. Whether representative of the target group is
involved in the executive body or supervisory body of the enterprise, a representative
of the target group or a representative of an association or foundation representing the
target group, or an expert of the specific field is involved in the advisory body of the
enterprise (if such is established).

However, we must mention that this new legislation has left other legal forms
that could be potentially treated as social enterprises behind the newly established sta-
tus. Associations and foundations established to perform public benefit activities can-
not obtain the status of the social enterprise. To be allowed to use benefit of the social
enterprise associations and foundations have to register or obtain a majority of shares
in a limited company, which has a social enterprise status. It is obvious that in some
cases it can be rather costly. On the other hand, the benefits of a social enterprise can
pay off. Section 8 of the Law defines types of benefits available to social enterprises.
E.g., social enterprise should not include some expenses in the base taxable with the
enterprise income tax (purchase of such assets that serve for attaining the objectives
defined in the articles of association of the social enterprise; ensuring of social integra-
tion measures to persons belonging to the target group, etc.). Moreover, amendments
and changes in other laws followed the Social Enterprise Law. E.g., changes in Latvian
Public Procurement Law?®* granted social enterprises the status of reserved contract
subjects.

Speaking more detailed about legal forms suitable for social enterprise in Lat-
via, it has to be stressed that despite new legal regulation social enterprise is still quite
new concept in Latvia. However, most of this kind of organisations are developing fast,
raising interest from stakeholders in different sectors. As in the most of other countries,
different social movements existed in Latvia in the middle of the 19" century. However,
modern social enterprises began to develop in the last decade of the 20" century when
activities of associations and foundations became widespread. Although with some
shortcomings, the Social Enterprise Law introduced generally new approach to legal
status of social enterprise.

According to new Social Enterprise Law, any limited liability company can get

262 “Publisko iepirkumu likums,” Likumi.lv, published December 2016, accessed 23 January 2021, https://
likumi.lv/doc.php?id=287760.
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the status of social enterprise if it performs operations with a positive social impact.
This can be providing of social services, creation of an inclusive civic society, promo-
tion of education, support of science, environmental protection and conservation, an-
imal protection, or safeguarding of cultural diversity and work integration. The legal

form is regulated by the Commercial Law***

,and by above-mentioned Social Enterprise
Law. The social goal has to be set in accordance with the Law and integrated into arti-
cles of association of the social enterprise. In this case, large part of social enterprises in
Latvia would be considered as WISEs.

Limited liability Company operating as social enterprise has no restrictions re-
garding ability to engage in economic activities. It employs staff, but additionally it has
the right to attract volunteers to perform tasks other than its main operations, mana-
gerial duties, and accounting. Moreover, the Social Enterprise Law sets the rule that
enterprise’s employees or target group individuals must be involved in the enterprise’s
management. However, the Law does not specify the ways to do it, thereby allowing the
enterprise’s owners to decide on the best and most effective mechanism, which must
form part of the statute. There can be situations when a target group may not always be
involved in decision-making for objective reasons. In such situation, the involvement
of the target group could be ensured by, e.g., involving a non-governmental organiza-
tion representing the target group or experts of the particular field in the management
of the social enterprise. In any case, the company’s profits are reinvested in the pursuit
goals defined in its articles of association.?*

Because after the Social Enterprise Law came into effect the relationship be-
tween de facto and de jure social enterprises became quite complicated, it has to be
stressed one more time that the Social Enterprise Law does not oblige the existing as-
sociations and foundations to establish a new limited liability company and/or stop
economic activity. It is left to decide by the company itself, which way to choose and
how to continue operating strategically. Therefore, it should be noticed that in such
case associations and foundations have two potential directions within the scope of
social enterprise.

The first option is to establish a new limited liability company. Then the current

263 “Komerclikums,* Likumi.lv, published January 2002, accessed 23 January 2021, https://likumi.lv/ta/
en/en/id/5490

264 “A map of social enterprises and their eco-systems in Europe. Updated Country Report: Latvia,” Eu-
ropean Commission, published September 2018, accessed 23 January 2021: 28-29, https://ec.europa.eu/
social/BlobServlet?docld=20564&langld=en.
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social enterprise activities of an association or foundation are transferred to the new
limited liability company. The second option is to perform economic activities as sepa-
rate projects. If the economic activity does not reach a significant proportion or is tran-
sitory (based on specific non-permanent projects), there is no need to establish a lim-
ited liability company. Since the economic activity is one of the most essential criteria
for identifying a social enterprise, according to new Social Enterprise Law associations
and foundations are not considered appropriate for obtaining social enterprise status
because of the economic activity restrictions set for these legal forms.**

Several next examples could be partially considered as social enterprise-relat-
ed legislation. We distinguish it as social enterprise-related legislation because it was
not created having in mind our operational (or similar) definition of social enterprise.
However, the existing legislation distinguishes social entrepreneurship legislation in
furtherly-discussed countries in comparison with those countries, which have only le-
gally recognized form of social enterprise - WISE.

For example, Austria has a variation of traditional legal form of limited com-
pany - a public-benefit limited company (gemeinniitzige GmbH or gGmbH) is the one
that is the mostly close to general understanding of social enterprise. A public-bene-
fit limited company is basically regulated by the Law on Limited Liability Company
(GmbH-Gesetz)** and it is by law a conventional enterprise. Therefore, the economic
activity is a core goal of the company. What has to be stressed additionally is that the
law on limited liability companies does not rule the public-benefit purpose. Instead, the
possibility for GmbH to be granted the public-benefit status has been developed in Tax
law (Bundesabgabenordnung).*” Moreover, such possibility is also offered to initiatives
operating under other legal forms, such as foundations.

The above-mentioned Tax law declares that public-benefit purposes are those
whose fulfilment promotes the general public. Promotion for the general public only
exists if the activity is of benefit to the common good in an intellectual, cultural, moral
or material field. This applies in particular to the promotion of art and science, health

care, child, youth and family welfare, care for old, sick or physically handicapped peo-

265 Ibid, 32-33.

266 “Gesamte Rechtsvorschrift fiir GmbH-Gesetz,* Fassung vom 12.09.2020, accessed 25 January 2021.
https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzesnummer=10001720
267 “Bundesgesetz iiber allgemeine Bestimmungen und das Verfahren fiir die von den Abgabenbehdrden
des Bundes, der Lander und Gemeinden verwalteten Abgaben (Bundesabgabenordnung — BAO), Fassung
vom 12.09.2020, accessed 25 January 2021, https://ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundes-
normen&Gesetzesnummer=10003940
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ple, physical exercise, popular housing, school education, upbringing, popular educa-
tion, vocational training, monument preservation, nature, animal and cave protection,
local history, homeland care and the fight against natural hazards. (Article 35). From
this, we see that companies, fulfilling these purposes can be treated as social enterprises
in operational sense.

Article 39 of the same law states that Exclusive funding (i.e., social enterprise)
exists if the concrete conditions are met, such as company is completely independent
from subordination; it does not pursue any other than charitable or church purposes; it
does not seek profit (members may not receive any profit from shares), etc.

Moreover, the articles of association of company must expressly provide for an
exclusive and direct activity for a charitable, benevolent, or church purpose and pre-
cisely describe this activity. In addition, Article 45 sets that if a company that other-
wise fulfils the requirements for tax relief maintains an economic business operation,
it is only liable for tax regarding this business if it is a means of achieving charitable,
charitable, or church purposes. This prerequisite is given if the commercial business
does not deviate from the purposes specified in the law; the articles of association, the
foundation letter or any other legal basis of the company and the surpluses generated
by the commercial business are benevolent for the benefit of the general public or serve
church purposes. Assets belonging to the commercial business are, depending on the
type of business, classified as business assets or as agricultural and forestry assets. In-
come generated from commercial business is to be treated like income from a similar
business run with the intention of making a profit. From this regulation, we see that
every case should be treated individually to treat company as a public-benefit company
(i.e., social company) or not. In this sense, it is quite complicated. On the other hand,
the government chooses such legislative tools to avoid possible abuse of the status of a
public-benefit company.

One more exemption is applied regarding the pursuit of economic activities.
The duty to pay for commercial business operations does not apply if it is an indispen-
sable auxiliary business for achieving the beneficiary purpose. It can be achieved only if
the economic business operations are shifted towards the fulfilment of non-profit goals,

and it cannot be achievable other than through commercial business operations.?

268 “A map of social enterprises and their eco-systems in Europe. Country Report: Austria,” European
Commission, published 2018, accessed 25 January 2021: 31-32, https://ec.europa.eu/social/BlobServlet?do-
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Normally several shareholders own a gGmbH, which could be public entities
or other social enterprises. Therefore, an association can be the owner of one or more
gGmbH. Shareholders of a gGmbH are involved in decision-making, especially in the
general assembly. Additional supervisory boards, which represent other stakeholders’
interests, are usually not needed. Therefore, democratic and participatory governance
is limited in this legal form, making it less suitable for community or citizen-based
social enterprises. In the last case, more suitable legal form could be an association.”
Here we see that despite of the limitation of the possibilities of participatory govern-
ance, we think, that gGmbH is an example of the modification of existing legal regula-
tion, which at least allows recognition of some sort of social enterprises, despite of this
regulation shortcomings.

Quite similar situation is in Germany. In Germany share companies can qualify
for tax-privileged status (gGmbH), if they pursue a social purpose (such as an aim relat-
ed to culture, science education, health care) and do not distribute profit. In Germany,
trading by a tax-privileged company is limited to directly furthering its social purpose,
although this can be overcome by establishing a separate for-profit company to under-
take trade and donate its profits to a tax privileged company. Therefore, gGmbH is a
limited liability company, which is established to pursue public benefit (not-for-profit)
goals. In Germany (and Austria), a private limited liability company (as well as associ-
ations) can be granted preferential treatment by the competent tax authorities if they
are recognized as public benefit organisation (gemeinniitzig). To obtain the status of a
public benefit organisation, a company (GmbH) must pursue public benefit and use
its assets for such tax-privileged purposes only. Profits may not be distributed to the
shareholders of the GmbH. As understood by tax authorities, a public benefit purpose
is directed towards the general public (not members of the organisation). Examples of
eligible activities include the promotion of art and science, health care services, welfare
services, services for the elderly or the disabled, social housing projects, education, na-
ture conservation, disaster relief, development aid, consumer protection, sports. Such
provisions are foreseen in the GmbH law.?”°

The other option could be the so-called Unternehmergesellschaft (haftungsbes-
chrinkt) (Entrepreneur Company). We think that the obvious advantage in this sit-

269 Ibid.
270 “Gesetz betreffend die Gesellschaften mit beschrinkter Haftung,* accessed 25 January 2021, https:/
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uation is that an entrepreneur company can be founded with a minimum capital of
one euro and has generally the same features as a limited liability company (GmbH).
However, it has to form assets reserve until it reaches minimal required capital level as
a GmbH. An entrepreneur company can have tax-privileged status, just like a gGmbH.
In this case, often the abbreviation “gUG (haftungsbeschrinkt)” is used.””" Abovemen-
tioned shortcomings regarding Austria also apply in general to Germany (despite the
recent amendments to the legal framework). Regarding the capital requirements, how-
ever, a social entrepreneur can opt for a limited liability company known as

Speaking in more detail, we can say that in Germany a gGmbH is a limited
company created to serve the needs of the society. A company is always a gGmbH when
it pursues a common good purpose. This can be the case, for example, in hospitals,
kindergartens or museums, which are often run as gGmbH. The legal form gGmbH
is bound to the GmbH law just like a “non-profit” GmbH. As with a “normal” GmbH,
the gGmbH share capital amounts to at least 25,000 euros. Of this, at least EUR 12,500
must be paid in as a cash contribution; the remaining amount may also be deposited
as a contribution in kind. At the time of foundation, at least EUR 12,500 must have
been paid into the business account. According to the above-mentioned GmbH law, the
shareholders of the gGmbH are only liable with their individually contributed capital
contributions, but not with their private assets. According § 4 of the GmbH law, if the
company exclusively and directly pursues tax-privileged purposes in accordance with
sections 51 to 68 of the Tax Code,”* the abbreviation “gGmbH” can be used.

In order for a gGmbH to be considered as a social enterprise, a gGmbH must
pursue a charitable or church purpose, which must be selfless, immediate, and exclu-
sive. Profits may not be distributed to the shareholders. They only may serve the busi-
ness purpose. In addition, all salaries are related to the work performed. Moreover, a
beneficiary must be specified in the articles of association, and a “beneficiary” must
also be recognized as “non-profit” (they can also be foundations, non-profit associa-
tions or other non-profit entities).

The “purpose” of the gGmbH must be precisely formulated in the articles of
association. The founders also must explain how this purpose is to be achieved. The tax

office decides based on the statutes whether there is a non-profit status. The purpose
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» «

of the company must then be classified by the legislator as “non-profit”, “charitable” or
“churchly”. Only then can the legal form gGmbH be assigned.””” The above-mentioned
articles of the Tax Code define that as promotion of general interest can be considered
in quite great variety. Therefore, it can vary from promotion of public health, welfare
care, sports, nature conservation, to education, culture, development cooperation,
equality, democracy, and civic engagement.

We see that the Law provides variety of activities that gGmbH can take to fulfil
requirements of the activity of general interest. From this we can conclude that despite
gGmbH is not a separate legal form, it is really suitable for social enterprises. On the
other hand, requirement of the minimal share capital can be considered as the main
downside of this legal form.

The tax office recognizes the status of general interest. When the company is
founded, it checks whether the purpose of general interest can be accepted in the stat-
utes. Then the non-profit status is temporarily awarded to the gGmbH. This means
that in a three-year cycle, the purpose of general interest and its implementation are
checked with the tax return, then subsequently accepted and provisionally awarded
again for three years.”’*

The other example is Norway, which has a special branch of non-profit limited
company (ideelt aksjeselskap). The non-profit limited company is a legal form that is
specific for Norwegian limited companies. Such companies include in their statutes
a set of rules regulating the return on investments and a strict profit return regime.
Speaking legally, however, the non-profit limited company is not a separate legal form.
Like other common corporations, it is subject to the Norwegian legislation for limited
companies.

The legal form is regulated by the Public Limited Companies Act (Lov om aks-
jeselskaper).?”> The share capital must be at least NOK 30,000. The only place in the
Law that indirectly distinguishes a non-profit limited company from traditional limited
company is Article 2-2, which defines that if the company’s activities are not intended
to provide the shareholders with a financial dividend, the articles of association shall

contain provisions on the use of profits and of the assets in the event of dissolution. It

273 “Was ist eine gGmbH? Die Rechtsform gGmbH: Definition und Bedeutung,” Firma.de, accessed 25
January 2021, https://www.firma.de/firmengruendung/was-ist-eine-ggmbh/
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basically indirectly means that if the company wants to act like a non-profit limited
company, it has to include such provision in its articles of association. We already men-
tioned that legally speaking, the non-profit limited company is not a separate organi-
sational form. Like ordinary corporations, it is subject to the Norwegian legislation for
limited companies.

Here we could also mention the case of Lithuanian regulation, which however
is specific for several aspects. First, Lithuania has its legislation on WISEs, which has
quite long tradition (discussed in detail in the following sub-chapter). Besides that,
couple of years ago country’s Government attempted to introduce brand new legisla-
tion on social entrepreneurship. We briefly mentioned that in 2015 Lithuanian Minis-
try of Economy adopted the Concept of the Social Entrepreneurship, which aims to de-
fine the main principles of the social entrepreneurship, identify the problematic areas,
and determine general tasks to foster the development of the social entrepreneurship.
The document does not define any specific legal form of the social enterprise yet, but
it aims to evaluate the best practices of other European countries in legislation of the
social entrepreneurship. According to the Concept, social business is a business model
that, using the market mechanism, links profit making to social goals and priorities.
It is based on the provisions of socially responsible business and public-private part-
nerships. It also applies social innovation. Social business encompasses three main as-
pects: entrepreneurship (continuous economic-commercial activity), social (pursuit of
social goals) and management (limited profit distribution, transparent management).
Derived from this definition, social business is directly related to permanent economic
and commercial activities, whether providing services and / or goods for social pur-
poses (housing, health care, assistance for the elderly or disabled, social inclusion of
vulnerable groups, childcare, etc.) or producing goods or providing services in such a
way as to pursue a social objective (social and occupational integration, enabling peo-
ple who are disadvantaged due to low qualifications or social or occupational problems
leading to exclusion and exclusion, etc.).

Moreover, the Concept states that social business must meet several main cri-
teria. E.g., it has to carry out a permanent economic activity in accordance with its
articles of association or other document; the resulting profits should be reinvested
in accordance with pre-defined profit distribution procedures and rules in order to

achieve the main objectives; it also should be managed by involving its stakeholders
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with full independency from state and municipal institutions. ¢

We see that preconditions defined in the Concept are quite similar to those de-
fined by the EC (and closely related with our operational definition). Therefore, we can
think that it is a right direction of development. Moreover, the Concept of the Social
Entrepreneurship can be evaluated as the firs soft law measure in Lithuania trying to
define an operational definition of social enterprise. Although some provisions of the
Concept are hardly applicable (i.e., involvement of stakeholders in the company’s deci-
sion-making processes) to some legal forms. Therefore, whether it is not obligatory, it
is quite important for development of the social enterprise legal framework in country,
which could be easily applicable within the existing legal framework. Based on the
definition in the Concept, Lithuanian Government prepared the Draft Law on the De-
velopment of Social Business (Socialinio verslo plétros jstatymas).””” With the introduc-
tion of this Draft Law Government attempted to define the criteria and forms of social
business on the level of law. It also was dedicated to establishing support measures in
order to encourage social economy.

Despite the Draft Law does not have a legal significance, it can become a base for
further legal regulation of social enterprise in country, depending on the political will.
Therefore, we can mention some aspects, defined in the Draft Law. As defined by the
Draft Law, a social enterprise is a legal entity (small or medium-sized enterprise) which
strives a social aim. The social enterprise should receive its income from the commer-
cial activities on the market. A social enterprise could distribute only 20 percent of its
profits to shareholders. Therefore, a major part of its profits should be reinvested in
its social aim. As a social aim that has to be sought by the social enterprise, the Draft
Law defines a variety of activities: integration and promoting the employment of the
disabled, pregnant women, parents (adoptive parents), guardians of a child, caregivers
who are alone raising a child (adopted) under 8 years and persons caring for patients
or disabled family members with identified special ongoing care or ongoing care needs;
persons of retirement age; persons serving and having served custodial sentences; the
long-term unemployed, etc.

The social impact shall also be pursued through activities that address the so-
cial problems of society in at least one of the spectrum of areas, such as protection of

biological diversity, promotion of culture, public health care, education, social services,

276 “Socialinio verslo koncepcija,” supra note, 2.
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working conditions for disabled, etc. We see that the vast spectrum of possible activities
could really create a niche for social enterprises — from integration of disadvantaged
until the cultural activities or protection of environment.

By the regulation of the Draft Law, it was meant to be defined that any small
or medium-sized enterprise can apply for the status of social enterprise if it sets the
above-mentioned goals in its articles of association. Therefore, it could be technically
any limited liability company, regulated by the Law on Companies,*”® (regardless of if
it already has a status of WISE or not). The other for social enterprise available forms
(within the scope of the regulation of the Draft Law) could be association, regulated by
the Law on Associations;*”* foundation, regulated by the Charity and Support Founda-
tions Act;* or public establishment, regulated by the Law on Public Establishments®!.
However, the Draft Law limits the possibility for state government and municipal gov-
ernments to establish a social enterprise. State and municipal institutions can own less
than 50 percent of shares (or votes) in social enterprise.

It has to be noted that the same (above-mentioned) legal forms are suitable and
for operation of WISE’s (with exemption of associations, which are not allowed to ob-
tain status of a WISE), and for de facto social enterprises. Therefore, they will note be
discussed separately in more detail.

Despite the initiatives foreseen in the Draft Law, it might or might not be adopt-
ed by the Parliament. The question remains, what is the relationship between the exist-
ing legal regulation of WISE and the provisions foreseen in the Draft Law? Up to date
it is difficult to say whether some legal innovations will be introduced in the process
of establishing and maintaining social business entity. However, we can say that inac-
curate, unclear, or excessively narrow legal frameworks can harm social enterprises, by
causing confusion or failing to capture the array of entities that may qualify as social
enterprises in a given context. Legislators can create a dedicated and appropriate legal
278 “Lietuvos Respublikos akciniy bendroviy jstatymas,” TAR, published July 2020, accessed 24 January
2021, https://www.e-tar.It/portal/It/legal Act/ TAR.E22116F 1BOEO/asr
279 “Lietuvos Respublikos asociacijy jstatymas,” TAR, published January 2004, accessed January 2021,
https://www.e-tar.It/portal/lt/legal Act/ TAR.FFOOBOEA2FOE/asr
280 “Lietuvos Respublikos paramos ir labdaros fondy jstatymas, TAR, published March 1996, accessed
24 January 2021, https://www.e-tar.It/portal/lt/legal Act/ TAR.D2D24C160EB1/asr
281 Public establishment is an unusual legal form in the context of legal regulation of entities in other
countries. According to the Law on public establishments, is a public legal entity with limited civil liability
aiming to satisfy public interests by carrying out activities in the fields of education, science, culture, health
care, environmental protection, sports or other activities useful to society: “Lietuvos Respublikos vieSyjy
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IAct/TAR.1E52802BE548/asr

123



framework by adapting existing legislation on specific legal forms or passing new laws.
However, less rigid normative tools should also be considered, as they may be easier to
adapt to new developments in the field*

However, it is important to stress that the Draft Law, even if it has not reached
the step of the reading in the Parliament, derives logically from two aspects. First, this
initiative was the first serious attempt to fix the already discussed failures in the regu-
lation of WISEs in Lithuania. Second, this initiative logically derives from also already
discussed Concept of the Social Entrepreneurship, which was the first document in
country that spoke about social enterprise as it is defined in the SBI and, which com-
plies with the operational definition of social enterprise in this research.

Speaking about fiscal incentives, on one hand, we can speak about the incentives
foreseen in the draft law, on the other, the ones that are foreseen in the current law
on WISEs. In the new draft law, there are several incentives extinguished, including
the right to receive state assets based on lending; the right to receive public services
in business incubators, business information centres and other institutions; different
forms of promotion established by municipal authorities, including relief from local
charges, etc.

Moreover, it has to be mentioned that Lithuanian Law on Public Procurement®?
already has provisions on reserved contracts. According to Articles 23 and 24 of the
Law, the contracting authority may lay down in the procurement documents condi-
tions allowing only suppliers with the concrete status to participate in the procurement.
Such suppliers can be WISE’s, or other entities that employ disadvantaged. Moreover,
the right to participate in the procurement of certain services can be reserved for sup-
plier that provides health, social and cultural services and it is main purpose of supplier
activities. In such case, its profits may be used only for the purposes of the company’s
activities. Profits may be distributed or redistributed only according to the factors of
participation in the management of the company. Its management or shareholder struc-
ture should be based on the principles of ownership or participation rights granted to
employees in the management of the enterprise or requires the active participation of
employees, service recipients or stakeholders in the management of the enterprise.

We have to emphasize that proposed draft legal framework is only hypothetical

282 Boosting Social Enterprise Development: Good Practice Compendium, supra note, 215: 23.
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and so far, it does not have any legal consequences. However, analysing its contents
we can state that this regulation (if it were adopted) could bring more clarity in the
national legal framework for social entrepreneurship. The existing regulation of WISEs
is inadequate and out-dated, and has certain flaws, which are discussed in the next
sub-chapter.

Summarizing the sub-chapter, we see that there can be distinguished several
patterns and (possible) problematic aspects. The above-mentioned countries, by pro-
viding dedicated legal status for social enterprises, first of all solved the problem of
legal uncertainty. We can state that legal recognition of social entrepreneurship exists
in mentioned countries whether thank the definition in dedicated laws, or thank the
criteria, set in other (general) laws, as it is the case in Austria and Germany. All men-
tioned cases could be considered as a good practice, with only few shortcomings. One
of the most obvious shortcomings is the criteria of the limitation, which legal form
(usually - limited company) can obtain status of social enterprise and use its benefits to
full extent. However, having in mind that in any case a form of limited company by its
origin is the most versatile form suitable for commercial activity, we can think that it is
the best form (with some possible modifications) having in mind that social enterprise
has to perform an economic activity. Having in mind the aspect of social purpose, in
such case, the social purpose we think cannot be presumed and has to be included in
the articles of association of such companies. We have seen that laws provide such cri-
teria by defining, which activities of such enterprises can be considered as their social
mission. In some countries such activities are quite general, and in some (like Germa-
ny); they consist of a strictly defined list. The third aspect of an inclusive governance is
probably the most problematic speaking about above-discussed legal forms. Generally
speaking, traditional forms of limited companies do not foresee schemes of stakeholder
involvement into company’s governance. It is theoretically possible to use such legal
instruments as employees’ shares, etc. However, it is not the same what is meant to
be defined in our operational definition. Therefore, we think that this aspect could be
elaborated more precisely. One of the possible ways to do so, we think, is n introduc-
tion of additional codes of conduct (some sort of soft-law measures), which could help
develop flexible/voluntary-based forms of stakeholders’ involvement into companies’
governance. Theoretically, it could become an important aspect of social innovation.
We already noticed and agreed with other authors that social innovation allows and

creates possibilities to connect economic, environmental and social issues to offer new
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social values in the environments where the priority of the company’s operations is
social value instead the profit maximization. All of this can be called “social demand
innovations” that address social demands traditionally not addressed by the market.?*

From the theoretical perspective, we already know that the term social value
covers range of activities at different societal levels (within the activities of non-govern-
mental sector, traditional or social business) at the same time crating other values (e.g.,
aesthetic, cultural, democratic values, etc.).

In this context, we have to mention that several other countries have put the
regulation accent on WISEs, which, we know, not necessarily meet the criteria of social
enterprise as they are set in our operational definition. To some extent, it covers and
use of traditional limited company form for the purpose of WISE. Those cases are dis-

cussed in the next sub-chapter.

2.4. WISE - the only unifying feature or obstacle for progress?

We have to stress one more time that distinction between a WISE and limited
liability company, which operates as a social enterprise sometimes is very vague. First
of all, the most of WISEs operate as limited companies. Second, some of them meet
the operational criteria of social entrepreneurship and can be qualified as social enter-
prises based on legislation discussed in the previous sub-chapter. However, we think
that in the most cases limiting of social entrepreneurship activity spectrum only to the
spectrum of activity of the WISE limits possibilities, which the sector of social entre-
preneurship otherwise would be able to exploit.

We should start by stating that all of in this research discussed countries have
developed some legal frameworks (legal recognition) for WISE. We do not speak nec-
essarily about legal status, which should be obtained by a special procedure, but also
about the cases, which we can recognize, from the social mission or the specifics of
activities of particular entities.

In Sweden WISEs have a slightly different status to other social enterprises, so
they are basically recognized by the Swedish Government. However, as WISEs do not

represent a specific legal form they are still governed by the same laws as other enter-
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prises of the corresponding legal form.”

Experts notice that: “because there are no specific legal structures of social en-
trepreneurship or social enterprises or specific certifications or other markers, it is not
possible to quantify or categorize this phenomenon in Sweden today.’?¢ Despite that
fact, they identify different “versions” of social entrepreneurship and social enterprises
that are based on “sub-cultures in which initiatives largely take on norms and practices
already established in the non-profit sector or the business sector or by co-operative
organizations <...> that often focus on work and integration and social purpose busi-
nesses.”*’

The most commonly used legal forms adopted by social enterprises are the co-
operative, non-profit association and limited company, which are adapted to provide
for a social purpose in their constitutions. As mentioned, three main legal forms for
social enterprise in Sweden are economic association (ekonomisk forening), non-profit
association (ideell forening), and limited company (aktiebolag, AB). It means that all
these companies can operate as WISEs. E.g., an economic association is regulated by
the Law on Economic Associations (Lagen om ekonomiska foreningar).”® If an eco-
nomic association registered as a WISE there is only very restricted distribution of div-
idends to members. Members of an economic association are often employees. Many
social enterprises are owned and run by the employees.?® The other example from this
context — a limited company - is a form of company commonly used by for-profit or-
ganisations. A social enterprise can use a private limited liability company as its legal
form. The articles of association of a limited company can be drafted to provide for the
features of a social enterprise. The Law on Limited Companies®® (Aktiebolagslagen)
regulates this legal form. There are no restrictions on distribution of assets unless the

articles of association include such limits. If private limited companies registered as a
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WISE, there is only very restricted distribution of dividends to members.

In terms of WISEs, and according to Sofisam (a joint initiative between the
Agency for Economic and Regional Growth, the Social Insurance Agency, and the
Public Employment Service which provides a range of information regarding WISEs),
there are many different forms of governance that are used. These can be broken down
into roughly four types of organisations (although new and innovative types constantly
emerge and, in some cases, a combination of different structures is used). Therefore,
WISEs in Sweden operate whether as social work cooperative (sociala arbetskoopera-
tiv), non-profit organization (ideella organisationer), staff cooperative (personalkooper-
ativ), or a community enterprise (gemenskapsforetag).

Social work cooperative is one of the most common form of WISE in Sweden
and is generally set up for the benefit of most of the members. The board is generally set
up of members but may be complemented by representatives outside the cooperative.
Non-profit organization in the sense of WISE may include religious organisations and
social organisations targeting particular groups (e.g., disabled, etc.). Worker cooper-
ative is quite similar to social work cooperative. This includes organisations involved
in rehabilitation and other work integrating activities. Such enterprises generally have
a high degree of participation from the individuals that they target. Finally, commu-
nity enterprise is usually understood as non-profit organization that sets up a social
enterprise to serve interests of local community.*' From the above-mentioned infor-
mation we can draw an observation that this form emphasizes the aspect of the staff
participation in the governance of such organization, which can be seen as a positive
legal precondition for social entrepreneurship in the terms of participatory aspects.
However, as with the other models of WISE such entities limit their activity only to
persons’ integration.

Economic association in Sweden can be recognised as a WISE if it has the aim to
integrate people into society and into a working life, creates involvement by co-work-
ers, uses its profits for the furthering of its aim and is independent of public authorities.
An economic association can pursue virtually any purpose subject to the requirement
that there should be a common, economic, social, or cultural need or interest among
the members of the association. In this light, the entity should be run for the mutual
291 Additional information on worker integration cooperatives and relevant challenges can be found
in: Kristin Wiksell, “Worker cooperatives for social change: knowledgemaking through construc-

tive resistance within the capitalist market economy,” Journal of Political Power, May 2020, DOI:
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benefit of the members so that the benefit the members obtain will be caused by their
participation in the business. Summarising we can say that an economic association
must work for the sustainable development of its community. It also mentioned that
economic association recognised, as a WISE must have as its primary aim the integra-
tion of target groups into working life. Any distribution of surplus capital is possible.
However, in this case there is a requirement that it is not needed by the business of the
economic association. There are no restrictions to trade.

The economic association operates on the principle, which require that share
capital receive a strictly limited reward. Any distribution to members must be in the
form of a dividend on their transactions/trade with the society. An economic associ-
ation recognized as a WISE is only allowed to use its profits for the furthering of its
aim.*?

Another form of association — a non-profit association in Sweden is an organ-
isation made up of a group of individuals, who have decided to come together for a
particular purpose. An association can be recognised as a WISE if it has the aim to in-
tegrate people into society and into a working life, creates involvement by co-workers,
uses its profits for the furthering of its aim and is independent of public authorities.

Because other forms of social enterprise are recognized indirectly, WISE is the
only form, which has established requirements for its status it is mostly visible. It must
have as its primary aim the integration of target groups into working life. Distribution
of dividends on share capital is not applicable to this legal form. There are no other
restrictions to an association’s activities unless it is recognized as a WISE where it must
have the aim to integrate people into society and into a working life, as well as create
involvement by co-workers and only use its profits for the furthering of its aim. One of
the most important sources of associations revenues are membership fees. An associ-
ation can also seek donations or loans from its members, and it can issue bonds to its
members. Dependent on the annual turnover of the association, it may have to file the
annual report, accounts, and activity/management report with the Swedish Companies
Registration Office.

As well as the association, the limited company can be recognised as a WISE if
it has the aim to integrate people into society and into a working life, creates involve-

ment by co-workers, uses its profits for the furthering of its aim and is independent
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of public authorities. A limited company with restrictions on its distribution of assets
can be registered as an Aktiebolag (SVB), a special kind of limited company with lim-
ited profit distribution.”> A company recognised as a WISE must have as its primary
aim the integration of target groups into working life. It is required to have a capital of
50,000 SEK. In addition, in most cases the company will have to set aside assets for the
stipulated reserve fund. There are no restrictions on ability to trade unless it is recog-
nized as a WISE where it has to have the aim to integrate people into society and into
a working life, as well as create involvement by co-workers and only use its profits for
the furthering of its aim.

In Finland, the dedicated Act on Social Enterprise is created to define a status
of WISE. However, social enterprises (here we have in mind - WISEs) have no differ-
ent legal form that could distinguish them from other legal forms. According to the
Act, the purpose of social enterprises is to create jobs in particular for the disabled
and long-term unemployed. A social enterprise is a registered trader who is entered in
the register of social enterprises.?”* Therefore, WISES are limited by the Act on Social
Enterprise only to the field of work integration, and legally social enterprise entities in
Finland act as WISEs.

Some experts emphasize that in Finland, there is a rich and established sector of
social economy organizations. However, not all those organizations can be considered
as social enterprise per se. Nevertheless, they have a legitimate role as a part of the wel-
fare state. Such organizations as WISEs have an important role in the service delivery
for specific special needs and areas.*”

The Act on Social Enterprises (Section 3) defines that employment authorities
may, within the limits of the national budget; provide support for the establishment of a
social enterprise and the consolidation of its operations if the specific aim of the trading
is to employ persons in a poor labour market position. Support can also be provided
for some other corporation or foundation for the promotion and development of social
enterprise under this Act. The support is further provided by Government decree. The
provisions on employment subsidy granted to social enterprises are laid down in the

Public Employment Services Act. The provisions on combined subsidy are laid down
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in the said Act and the Unemployment Security Act.

To be entered into register of social enterprises, a corporation, a foundation or
another registered trader may on application be entered in the register of social enter-
prises provided that (Section 4) it produces goods and services on a commercial princi-
ple, at least 30 per cent of the employees in the company’s employ are disabled persons,
or at least 30 per cent of all employees are disabled and long-term unemployed, etc.

The above-mentioned status can be applied to different forms of legal entities:
limited liability company (osakeyhtio, LLC); cooperative (osuuskunta); and foundation
(rahasto). In the case of LLC, its public good purpose must be provided in its articles of
association. In addition, at least half of the profit must be used for its promoting public
good purpose or developing the capacity for it. The same rule is applied to cooperatives
and foundations - the primary objective of the social enterprise must be the promotion
of public good.*®

According to the above-mentioned Act on Social Enterprises, there are some
possibilities for financial incentives. It means that the public employment services -
within the limits of the national budget — can support the establishment of social en-
terprises (more specifically, WISEs - given the narrow focus of the Act). According
to provisions of the Law, a social enterprise, which employs a disabled or long-term
unemployed person, can receive wage-related subsidies as a compensation for poten-
tially reduced productivity of the employee.”” We can conclude that such situation is
not unique, because mostly WISEs enjoy some level of state support for their mission
on persons’ integration. However, it hinders the competitive environment, which is
obviously the downside of the WISE model.

The context of WISE regulation and its relationship with wider context of social
enterprise recognition is quite well defined it the Latvian Law on Social Enterprises (al-
ready discussed in the previous sub-chapter). WISEs, despite wider legal recognition of
social enterprise in the country, still remain an important part of social entrepreneur-
ship sector. From the previous sub-chapter, we know that it is not obligatory for social
enterprises in Latvia to employ individuals at risk of social exclusion. They may also

promote the accessibility and quality of education, environmental protection, cultural
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diversity, social and health care, etc.?*®

However, WISEs still make up a large and im-
portant part of social enterprise. On the other hand, we know that from all possibilities
how social enterprises can operate WISEs represent only one possible way.

Generally, the main aim of WISEs would be to support improvement of the
society’s quality of life and to promote employment for groups at risk of social exclu-
sion. However, WISEs, not like other social enterprises have to meet special criteria
of persons’ work integration. In WISEs, beneficiaries must represent at least 50% of
the total employees. No less than 30% of total services must be provided for the target
group intended to receive services from a social enterprise. The above-mentioned tar-
get groups include persons with mental disabilities; persons identified as having a poor
family/person status; the unemployed who have dependents; the unemployed aged 54
and older and the long-term unemployed; the Roma; imprisoned individuals and those
released from imprisonment; addicts; and several others.

In Lithuania, beside the already discussed initiative on the new Draft Law on
Development of Social Business (not adopted) there exists legislation on social enter-
prises (WISE). The recognition of social enterprise as such started in Lithuania with the
adoption of the Law on Social Enterprises (Socialiniy jmoniy jstatymas)*® in 2004. The
Law basically established the definition of a WISE. Despite the critics for the concept
of WISE presented in this and other research, introduction of the general concept of
social enterprise in Lithuania started quite early.

According to the current version of the Law, the purpose of social enterprises
is to promote the return to the labour market, their social integration and reduce their
social exclusion by employing persons of working age belonging to the target groups
specified in this Law, whose ability to work has decreased due to disability, who are
unable to compete in the labour market on equal terms (Article 2). According to Arti-
cle 4, this law supports the employment of people of working age in social enterprises
belonging to the following target groups:

+ Disabled persons with a severe level of disability or disabled persons with a
level of working capacity not exceeding 25 per cent, registered as unemployed with the
Employment Service;

 Disabled persons with an average level of disability or disabled persons for
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whom a level of working capacity of 30-40 per cent has been established, registered as
unemployed with the Employment Service;

« Disabled persons with a mild level of disability or disabled persons, for
whom a level of working capacity of 45-55 per cent has been established, registered as
unemployed with the Employment Service.

The status of a social enterprise shall be granted if the legal person or its division
applying for the status of a social enterprise meets the set of conditions provided in Ar-
ticle 8. We can mention some aspects in more detail. E.g., the objectives of a company
have to be related with integration of persons belonging to the target groups. The en-
terprise also has to submit the plan of measures for the development of work and social
skills and social integration of persons belonging to the target groups. This provision
can be interpreted as an element of the social impact measurement. However, to con-
sider it as a real social impact measurement, it has to be more advanced.

The other important provision is relating company’s independence (which is
important element according to our operational definition). It means that social en-
terprise (under provision of the same Article 8) should not be a state or municipal
institution or body.

Based on the provided information we can say that legal status of WISE is quite
similar to the one that is established in Finland. However, this regulation is criticized
on the national and international level. According to Article 13 of the Law, a WISE
can be granted a subsidy for wages and state social insurance contributions, a subsidy
for the establishment of jobs for disabled workers and the acquisition of their work
equipment, a subsidy for the adaptation of jobs for disabled workers and the adaptation
of their work equipment, a subsidy for the training of employees belonging to the tar-
get groups, a subsidy for the adaptation of the working environment, production and
leisure facilities of disabled workers, a subsidy for administrative expenses, transport
costs and for assistant expenses. Moreover, according to the Law on Corporate Income

Tax, 3

social enterprises are exempted from corporate income tax.

The above-mentioned critic of the Law is based on the fact that institutionalized
WISEs are highly dependent on the state subsidies. A financial aid system for WISEs
was originally set up to sustain their competitiveness in the market. Following the im-

plementation of the Law, newly created “social enterprises” were indeed criticized for
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taking advantage of the financial aid system by following the letter (i.e., hiring disad-
vantaged individuals) but not the spirit of the Law (i.e., creating social impact).*' So
far, the question of relationship between WISE and general social enterprise definition
is the main problem in Lithuanian legislation, trying to define an operational definition
of social enterprise in the country.

It has to be mentioned that stakeholder and employee involvement into man-
agement of social enterprises in Lithuania is quite under-regulated. There are not many
options so far, and we see that such provisions could be included whether in the current
Law on Social Enterprises (WISEs), or into other legislation. In addition, Article 43 of
the Law on Companies foresees the possibility of the employee-shares. According to
the article, the company may, if provided for in its articles of association, issue ordinary
shares with the status of employee shares. We think that this scheme could be adapted
and for the social enterprises. It could be important for several reasons; first, inclusion
of employees and possibly other stakeholders in management of social enterprise is one
of important components in our operational definition of social enterprise. Second,
this could possibly have grater benefit in terms of quality of products/services that so-
cial enterprise provides, because involvement of stakeholders helps to elaborate better
products/services. Third, the niche of social services, which typically are provided by
the state and/or municipalities, could be opened for local communities that could par-
ticipate (through form of social enterprise) in solving of their local social problems.

Of course, a separate question is the effectiveness of the mentioned regulation.
In practice, Article 43 of the Law on Companies is not very effective due to its inflexibil-
ity. Therefore, some other options were introduced. Article 47' of the Law on Compa-
nies foresees granting of shares to employees. Shares may be granted to employees, in-
cluding the head of company, members of the supervisory board, and members of the
board of directors who acquire such shares free of charge or in part for remuneration.
It is a flexible provision, allowing simpler issuing emission of shares in comparison with
the provisions of Article 43. Therefore, we see that different existing legal instruments
can be employed and work right now allowing better legal preconditions and for social
enterprises.

In addition, in Austria, the problem of understanding social enterprise defini-
301 Boosting Social Entrepreneurship and Social Enterprise Development in Lithuania,
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tion (like in other countries) is often related with treatment of WISE as the only form
of social enterprise. This situation is mostly common with policy makers who still tend
to think of social enterprise as referring only to WISEs, which have long been a main
instrument of Austria’s active labour market policy.**

Special attention should be paid for the German WISE regulation. We can dis-
tinguish two different types of WISE in Germany: enterprises for the inclusion of per-
sons with disabilities, and enterprises for the integration of low qualified youth, long-
term unemployed and persons with labour market disadvantages other than a legally
recognised handicap. These two types of WISE still associate quite separately.

Within the range of enterprises for the inclusion of persons (first type of the
above-mentioned enterprises) with disabilities there also two types of companies. In
Germany, two kinds of enterprises aim for the inclusion of persons whose disabilities
are so significant that they cannot be included into employment within the existing
subsidised employment system: workshops for persons with disabilities (Werkstatt fiir
behinderte Menschen, or WfbM) and inclusive enterprises (Inklusionsunternehmen). In
terms of employment of persons with disabilities, workshops still provide more signif-
icant opportunities than inclusive enterprises. Persons working in workshops act as
employees concerning social insurances. They may not be fired. They earn relatively
small salaries, augmented by social welfare payments. Employment conditions in in-
clusive enterprises fully comply with general labour law. Employees in inclusive enter-
prises have the same labour conditions as they would if employed in the first labour
market.*” Both types of social enterprise put forth a clear social dimension and govern
themselves independently from the state, although they remain dependent on it for
profit generation. The latter case applies to a much bigger extent to workshops than to
inclusive enterprises. Inclusive enterprises usually tend to act more entrepreneurial-
ly than workshops, sharing many features with traditional enterprises (comparable to
WISE elsewhere).

Basically speaking, such inclusive enterprises (inclusion companies) can be
legally independent companies or legally dependent in-house companies or depart-

ments. Inclusion companies that are legally independent companies are predominantly
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run in the form of a non-profit GmbH (gGmbH). **

The second category of WISE (within two primary categories) are enterprises
for persons with other permanent labour market disadvantages. The European Com-
mission’s study states that the number of WISEs for persons with other permanent la-
bour market disadvantages has decreased in the course of the last years, since the legal
and financial framework changed drastically in the mid-2000s. Previously, the state
originally covered up to 40% of salary costs Later this share was reduced dramatically.
According to amendments of regulation, revenues can no longer be invested into per-
manent job creation and WISE must now use them to improve the employability of in-
dividuals in temporary employment. It means that earnings must be spent on reaching
the social objectives. As a scheme for this goal serves the so-called Auffenarbeitspliitze,
which basically mean the creation of the transition to the general labour market, the
workshops are increasingly offering employment opportunities outside the workshop.
They try to find external jobs, internships or a position in an inclusive company for dis-
abled people who have good qualifications for employment in the general labour mar-
ket.** In the light of what has been said, we have to note that particular types of WISEs
in Germany are gradually disappearing (because of the above-mentioned employment
in the general labour market. It can be considered as positive tendency, because highly
dependent on subsidies from state WISEs does not comply with our operational defi-
nition of social enterprise. .

Like in some other researched countries, the spectrum of social enterprise in
Switzerland can be difficult to identify. The exemption lies only in the case of WISEs
that have clearly distinguishable attributes. It is important to stress that in Switzerland
definition of WISE can have a dual meaning. On one hand, a WISE can have a social
work contract with the state, where the state mandates a WISE to carry out a certain
task (i.e., training of an unemployed person for re-integration in the regular labour
market). On the other hand, the result of this work or employment can be considered
as a service or product to the market.**

The most popular operational form of social enterprise in Iceland - WISE does
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not have a legal definition. However, for this purpose is used another definition “vo-
cational rehabilitation organisation” (starfsendurheefing). This term is used to refer to
entities that pursue a work-integration goal. These organizations are often registered
as self-governing foundations or associations. Such organizations have the aim to inte-
grate vulnerable people into the labour market and/or society. In this sense, they can be
identified as social enterprises according to the EU operational definition.*”

Vocational rehabilitation has been defined as anything that helps a person with
poor health to stay at work, get back to work and stay in work. From this definition, this
is a very broad concept where many parties need to be involved in the vocational reha-
bilitation process of individuals, both within the health system, the social system and
the business community as well as specialized parties in vocational rehabilitation. All
these actors have a major impact on this process, as the goal is to assist individuals in
self-help and return to work following ill health. In Iceland, there is a broad consensus
that the main goal of rehabilitation is to improve an individual’s skills and at the same
time work on the obstacles caused by poor health. In vocational rehabilitation, work
is the main goal of rehabilitation. Work here refers to social work, domestic work and
paid work or employment. To distinguish vocational rehabilitation from other forms of
rehabilitation, as defined above, one may wonder whether it is helpful to use the term
primary rehabilitation. Primary rehabilitation aims to enable an individual to perform
activities of daily living or to achieve maximum skills according to circumstances. So-
cial activity can be part of primary rehabilitation. Primary rehabilitation can take place
both within the health care institution and with professionals who specialize in this
type of rehabilitation. Vocational rehabilitation is not primary rehabilitation, but often
needs to be done in close collaboration with the parties who perform it.**® In this sense,
we see that the term of vocational rehabilitation even slightly differs from in most Euro-
pean countries common term of WISE, where main focus is paid for work integration,
not necessarily linking it with medical (clinical) circumstances.

Summarizing this chapter, we can say that limitation of social entrepreneurship
definition only to the category of WISE helps neither to improve definition of social
enterprises, nor to create enabling framework for encouraging creation and develop-
ment of social entrepreneurship sector. Therefore, we could state that limiting social
307 “Social enterprises and their ecosystems in Europe. Country fiche: Iceland,” European Commission,
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enterprise legal regulation only to the category of WISE from the legal point of view
could be treated more as a disadvantage than advantage. However, as a separate form
of operation of social enterprise (not a legal form) WISE definitely is useful in the
whole spectrum of social entrepreneurship forms, as a form of operation, which deals
with person integration. Nevertheless, it strictly limits possibilities of activity of social
enterprises. We do not think that this form of operation of social enterprise should be
abolished. However, we are sure that this form will undergo major transformations in
the future. Such transformations may include both the expansion of the range of activ-
ities and the search for new opportunities for stakeholder involvement in governance,

as well as the more active use of social innovations.

2.5. Recognition of de facto social enterprises and importance of
operational definition

We have to emphasize one more time that illustrated legal frameworks (whether
dedicated form/status or status of WISE) make a positive picture in the overall context
of social entrepreneurship legal environment rather than a negative. The main men-
tioned flaws within regulation in particular countries cannot be ignored, but existing
situation allows formation of some kind of legal preconditions for social entrepreneur-
ship. Much more problematic is the third aspect, namely, the situation of de facto social
enterprises. We have to remind one more time that in the most cases de facto social
enterprises fall within the operational definition of social entrepreneurship. However,
legally they are not recognized as social enterprises in their countries. It forms a num-
ber of problems, such as legal uncertainty, unawareness of general society about such
de facto social enterprises and limited possibilities (or no possibility at all) to use for
social enterprises (in the most cases — for WISEs) dedicated benefits.

By the regulation examples in this sub-chapter, we seek to show that de facto
social enterprises exist in a great variety of legal forms. Moreover, we can state that by
exploiting existing legal forms, they create a sort of network (informal system), which
uses available legal resources for needs of social entrepreneurship.

The above-mentioned situation is not the case in Denmark, because in this
country any form of entity can be recognized as socio-economic enterprise if it meets
defined criteria. In other countries situation varies, however, most of the countries have

their “grey” areas, where different types of entities could be suitable (without or with
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small modifications in existing legal regulation) for social entrepreneurship. We would
like to emphasize one more time that in this sub-chapter we discuss different legal
forms, which are used by de facto social enterprises. It has to be stressed that some of
these legal forms are used and by WISEs (which are legally recognized). However, in
order to get the status of WISE, company (among some other requirements) has to be
engaged in the integration of disadvantaged persons. On the other hand, de facto social
enterprises could work with much wider spectrum of social challenges.

E.g., in Sweden, there is no legal form specifically designed for use by social en-
terprises. Social enterprises use adaptations of the cooperative (economic association),
non-profit association, limited company, limited company with distribution restriction
and foundation forms to carry out their activities. An economic association is an as-
sociation of people united to meet their common economic, social, and cultural needs
(to achieve social value). Associations are jointly owned and democratically controlled.
Another legal form is a non-profit association. The founders can use the statutes of
the association to establish the features of a social enterprise. For example, the stat-
utes can include social purposes. This form is also not exclusively dedicated for social
enterprise. Only employees who are members can participate in the associations’ deci-
sion-making.*

Here we can state that in the sense of our operational definition social enter-
prises in Sweden are understood as companies with the aim to reduce social exclusion
and to provide efficient welfare services in a not-for-profit environment. In addition,
we can notice that Sweden has a long history of not-for-profit organizations with social
aims. Social innovations are visible despite the low level of institutionalisation of dif-
ferent forms of social enterprises. Moreover, it can be emphasized positive tendency of
collaboration between the public sector, the private sector and civil society, which can
be considered as the form of welfare ideas and as social innovation for the twenty-first
century.

Several other laws influence the de facto social entrepreneurship sector. E.g., the
Public Procurement Act and The Law on Freedom of Choice ensure the right of citizens

to choose their own welfare service provider amongst the possible actors from the pub-
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lic, the private and the not-for-profit sector.’'* In addition, from the looking point of the
legal technology, the Swedish private and not-for-profit sector provides a variety of soft
tools for social entrepreneurs to create a legal status, develop business ideas (usually
provided by different social innovation incubators and a national knowledge platform
for social innovation and societal entrepreneurship).*!!

Speaking about detailed legal regulation there are currently no marks, labels,
and certifications systems for social enterprises in Sweden. Neither are there any plans
to introduce such systems.

The other aspect of recognition of de facto social enterprises is initiative of dif-
ferent “marks” and “labels”, implemented in different countries. Usually, such initiatives
are only partly of a legal manner, because they are created and implemented by different
private actors (self-regulation bodies) or on the project-basis between governmental
institutions and private actors. It also has to be stressed that such “labelling” initiatives
are not related with company’s legal status or its operation (not-operation) as WISE.
E.g., social enterprises in Finland receive the mark of certification (the Finnish Social
Enterprise Mark) if they work with promotion well-being, limit their distribution of
profits, and offer transparency of their business operations.*> We can state that it is an
innovative approach, which is based on a principle of self-regulation (as it was empha-
sized). It allows obtaining the social enterprise the additional label, which is not a legal
status, but it definitely helps with additional awareness raising. The Social Enterprise
Mark is granted and administered by the Association for Finnish Work. It gives identity
to social enterprises and helps to differentiate them from traditional enterprises and
raise awareness on the social enterprise business model.>’* Therefore, we can add that
such Mark is a symbol of social enterprises. The Mark helps social enterprises to distin-
guish themselves from other businesses. It also helps to demonstrate that the enterprise

applies the Finnish Social Enterprise business model.

310 H. Thomas R. Persson, Niklas Hafen, “Social Enterprise, Social Innovation and Social Entrepreneur-
ship in Sweden: A National Report,” published November 2014, accessed 22 January 2021: 24-25, 37,
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313 “The Finnish Social Enterprise Mark,” Association for Finnish Work, published February 2019, ac-
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As we mentioned, such mark systems usually are administered on the self-reg-
ulation basis. It is important to notice that in Finland, however, regulation of the mark
have and some legal consequences. The Association for Finnish Work owns and ad-
ministers the Finnish Social Enterprise mark. In order to receive this Mark a social
enterprise should have main office in Finland. The social enterprise should use most
of its profits to contribute to social good in accordance with its business idea, by either
developing its own operations or donating the profits in accordance with its mission
(restricted distribution of profits). In addition, the social enterprise also has to include
its employees in the company’s decision making (including employee ownership). The
right to use Finnish Social Enterprise mark is granted for three full calendar years, if
the company is a member of the Association for Finnish Work, with the possibility to
renew it every three years. The company, which is granted with the Mark, has to deliver
the Association for Finnish Work an annual notification with a short report on the
company’s compliance with the criteria. The Finnish Social Enterprise mark can only
be used in the registered visual format.**

Moreover, new organisations must have completed their first annual financial
report. This requirement does not apply to organisations that have been active before
and from which some activities have been separated as a new organisation or to those
organisations, which have changed their organisational status but are continuing their
activity seamlessly. Under special circumstances, the Social Enterprise Committee can
award the mark case by case for one year even if the organisation has not completed
their first annual financial report, if the other demands and criteria are met.**

Above-mentioned criteria to obtain the Finnish Social Enterprise Mark more
detailed can be divided in two groups of primary and secondary criteria. The primary
criteria are:

o Purpose and objective of the social enterprise is to contribute to social good.
The social enterprise is engaged in responsible business activities;

o Restricted distribution of profits. The social enterprise uses most of its profits
to contribute to social good in accordance with its business idea, by either developing
its own operations or donating the profits in accordance with its mission;

o Openness and transparency of business activities.

314 “The Finnish Social enterprise mark Terms and Conditions, Association for Finnish Work, accessed
16 October 2020, https://suomalainentyo.fi/en/services/finnish-social-enterprise/the-finnish-social-enterpri-

se-mark/
315 Ibid.
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The Secondary criteria are:

o Participation and influence of employees in the enterprise’s decision-ma-
king, including employee ownership;

o Measuring of social effectiveness and the generated social impact;

« Employment of persons with a weak position in the labour market;

« Adoption of innovative service and operational models within the organi-
sation’s field of work. The Social Enterprise Committee shall make further enquiries
where necessary.*'

Besides the quite strict criteria, there are detailed rules on how the Finnish So-
cial Enterprise Mark should be used. The main point of rules set that the Marks shall
only be used within the awarded usage rights and in accordance with the Terms of Use.
If the usage rights, in accordance with the rules of the Mark, have only been awarded
to certain products or services, the Mark shall only be used in the marketing of said
products or services. If the same product name or label is used for products or servic-
es of which only some fulfil the conditions of the Mark, the Mark shall only be used
on the products, which fulfil said conditions. Once the usage right of the Mark ends,
the member organisations right to use the Mark in marketing shall end immediately.
The Mark shall also not be used on any products manufactured after the usage right
ends or any of their packaging. In general, the Mark may be used on the products and
their packaging, which have been manufactured before the usage right ended for a
maximum of six months, after which the Mark shall be removed from any products
and their packaging, which remain in the possession of the member association after
the usage right has ended. In the event that the Mark has not been used in accordance
with the Terms of Use or the MarK’s rules, the organisation shall pay the Association
a compensation, which is twice bigger the Association’s membership fee based on the
organisation’s turnover from the entire time of non-compliance, the sum always being
at least 1,000 Euros per annum.*”

We know that in Estonia there are no legal forms, which would be dedicated
specifically for use by social enterprises. Moreover, there is no formal identification
scheme for social enterprises. It means, on one hand - there are no particular restric-

tions, on the other - there is no legal regulation, which could help to identify social

316 Association for Finnish Work provides an information that there are 3 types of marks: “Key Flag”;
“Design from Finland”’; and “Finnish Social Enterprise”. .
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enterprises. In such situation, the most common legal form for social enterprises is as-
sociation (ithing) and foundation (sihtasutus). A social enterprise can also use a private
limited company (osaiithing) as its legal form.*'*

The Non-profit Associations Act regulates a legal form of association in Esto-
nia.*”® Any income of an association may only be used to achieve the objectives spec-
ified in its articles of association. An association shall not distribute profits among its
members. A social enterprise can use this form by choosing a social purpose as its
objective. An association may use its income only to achieve the objectives specified in
its articles of association. Any economic activity can only be a mere by-product of the
main activity. An organisation can establish a separate company and earn income from
its dividends.**

The Foundations Act regulates another legal form - foundation. This legal form
also does not distribute its profit to its members. A foundation may use its income only
to achieve the objectives specified in its articles of association.*!

The third legal form - private limited company, regulated by the Commercial
Code* is a company commonly used by for-profit organization. It is typically estab-
lished with commercial aims to distribute profits to its shareholders. However, a social
enterprise can still use a private limited company as its legal form. The articles of asso-
ciation of a private limited company can be drafted to provide for the features of a social
enterprise. For example, the articles can include social purposes and provisions, which
cap the dividends that can be paid to shareholders.*”

However, in Estonia social enterprise legal situation is concretized by the Pub-
lic Procurement Law.*** The provisions, included in this Law foresee that social con-

siderations, implementation of innovation and environmentally friendly solutions are
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considered upon planning and carrying out public procurement (Article 2). Moreover,
the clause on reservation of public contracts foresees that the contracting authority or
entity in the procurement documents may reserve the right to participate in public
procurement to sheltered workshops and economic operators. The main aim of these
economic operators must be the social and professional integration of disabled per-
sons, persons with reduced ability to work or disadvantaged persons. In the context of
the law, a definition of ‘sheltered workshop’ is used. It means a legal person or authority
that offers jobs for the long-term unemployed, persons with reduced ability to work or
disabled persons who are unable to find employment in the ordinary labour market
(Article 13).

Here we can say that registering as a non-profit organization is a default option
for social enterprises since there is no special legal structure. More detailed, most of
such social enterprises are registered as either non-profit associations (governed by its
members) or foundations (governed by a board).** Estonian Social Enterprise Net-
work is an umbrella organization, which advocates social enterprise interests. In addi-
tion, several soft-law tools, such as “Social Impact Measurement Tools for Young Social
Entrepreneurs’, are available.?

So far, it is difficult to grasp even an operational definition of social enterprise
in Estonia. The results of some surveys showed that there is a “strong desire to support
social enterprising, however, the society and personal awareness of the respondents
about social enterprising in Estonia appears low, therefore the outcome of the support
is also not very high”*

The same authors stressed that they survey showed several implications. First of
all, the survey emphasized the fact that if the state would like social enterprising to play
an important role in modern social and business development more attention should
be paid to this matter. Therefore, the support of social enterprises should become an
item of a high priority as well as the society awareness of this phenomenon.*

So far, the only unification of social enterprise identity initiatives come from

325 “Estonian Civil Society,” Network of Estonian Nonprofit Organizations, published 2018, accessed 21
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non-profit sector (with some cooperation with the governmental structures). Already
mentioned Estonian Social Enterprise Network plays the most important role. It is a
non-profit association that belongs to an official list (administered by Estonian Tax
and Customs Board) of Estonian NGOs working for the public benefit. The association
declares that it has 54 of top Estonian social enterprises as their members. Moreover,
the association is an important stakeholder in relation with governmental structures. It
has been among three contracted civil society partners for the Ministry of the Interior,
helping to achieve the objectives of National Strategy for Civil Society 2015-2020. The
association declares that their advocacy results consist of the inclusion of social enter-
prise concept and practical support measures into two national development plans as
well as the new Public Procurement Law. Moreover, the association works closely with
the main stakeholders in the field of formal and non-formal education in Estonia. For
example, together with the Estonian Youth Work Centre and the Estonian Ministry
of Education and Research they are implementing an informal strategy for develop-
ing youth social entrepreneurship. Both national (e.g., National Foundation for Civil
Society, Ministry of Culture) as well as international funders (e.g., Nordic Council of
Ministers, British Council) have supported the association.*”

It was already mentioned that in Latvia according to relevant legal regulation of
the Social Enterprise Law only limited liability companies could acquire social enter-
prise status. It basically means that existing associations and foundations will have to
decide on how to continue operating. In such case, associations and foundations can
only operate as so-called de facto social enterprises and they do not qualify for being
legally acknowledged as social enterprises. Despite ambiguous legal status of associa-
tions and foundations in the context of their recognition as social enterprises, majority
of such entities meet the criteria set by the SBI operational definition of social enter-
prise.* In such case, here and speaking about respective cases in other countries this
kind of entities we call as de facto social enterprises.

Therefore, the main two forms of de facto social enterprise in Latvia are asso-
ciation and foundation. Speaking in more detail about these two legal forms, we can
stress that an association can be considered as a voluntary union of persons founded to
achieve the goal specified in the articles of association of the organisation. Generally, it
329 “Social Enterprise Estonia,” About Estonian Social Enterprise Network, accessed 21 November 2020,
https://sev.ee/en/who-are-we/
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has to have a non-profit nature. The Associations and Foundations Law,**! and Public

Benefit Organisation Law?***

regulate the legal status of association.

Generally speaking, associations are established to perform public benefit ac-
tivities or to serve the needs of its members. In order to obtain public funding (e.g., to
receive donations etc.) an association has to perform at least one public benefit activity.
Information on public benefit activity, or in other words - social goal of association
must be foreseen in the organization’s articles of association.**

An association is allowed to perform number of economic activities. However,
all these economic activities can only complement activities of the main purpose. If
an association is planning to expand its economic activities, it has to establish its own
business company. In such case, association’s activities would be divided into two sep-
arate legal forms. Economic activities performed directly by association can include
maintenance and utilisation of the association’s property or have to meet the criteria
set in the goals of the association or foster its achievement. If the economic activities
do not exceed this principle, there is no specific restrictions regarding ability to trade
or do other economic activities. However, in reality not all associations produce goods
or provide services. Large part of associations depends on donations and grants. There-
fore, not all associations meet operational of social enterprise set in the SBI.

Speaking about management of an association it has to be stressed that associa-
tion must have a board. The board has several duties including overseeing and manag-
ing the association’s affairs, managing the association’s property and funds, organising
the association’s accounting in accordance with regulatory requirements. All members
of an association have the right to participate in the members’ meeting. Any distribu-
tion of profit is not applicable to legal form of association. The law sets restrictions of
distribution of all incomes between founders, members of board or other stakeholders,
and requires the use of incomes for the direct pursuit of the objective.***

Another legal form of de facto social enterprise is a foundation. Already men-
tioned Associations and Foundations Law, and Public Benefit Organisation Law regu-

late the legal form. According to the Law, a foundation is an aggregate of property set
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aside for the achievement of a goal specified by the founder, which has a non-profit
nature. Therefore, we can say that foundation’s main goal is to gather financial resourc-
es in order to support its activities financially. Foundation, as well as association can
obtain status of public benefit organisation. This kind of status allows receiving dona-
tions and tax reductions. To become a public benefit organization, the foundation must
provide a significant benefit to society or a part of society (stakeholders’ group). In such
case, the social goal of a foundation has to be integrated in the articles of association of
the foundation.

A foundation is allowed to perform economic activities but only to some extent.
It has to be only complementary activity to its main purpose. If economic activities
grow to become the main activities of the foundation, the foundation has to estab-
lish its own business company and separate all activities between the two legal forms.
Economic activities can include the maintenance and utilisation of the foundation’s
property, to further the goals of the foundation, or foster its achievement. There are
no specific restrictions on the ability to trade or engage in other economic activities if
they do not exceed the above-mentioned rule. As the situation with associations, not
all foundations also produce goods or provide services. Those foundations that heavily
depend on donations and grants, do not meet operational criteria of social enterprise
set in the SBL

Speaking about management, a foundation as well as association must have a
board. The board manages foundations affairs, property and funds, organizes account-
ing in accordance with regulatory rules.

Any kind of distribution of profit is not applicable to the legal form of founda-
tion. The law restricts the distribution of all incomes between founders, members of
board or other stakeholders. Any income can be used only for the implementation of
direct goal of the foundation.**

The third legal form, as mentioned, is the only legal form recognized by the
Social Enterprise Law as de jure social enterprise.

Despite the above-discussed initiatives to establish legal background for social
entrepreneurship, the only legally recognizable form of social enterprise in Lithuania is
WISE. Therefore, a question of legal status of de facto social enterprises is very relevant.

Speaking about certification of social enterprises we already emphasized that

there can be distinguished several forms of legal recognition of the social enterprise.

335 Ibid.
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First, it is a dedicated legal form, second, it is a legal status within the frame of an
existing legal form, and third, it is a certificate or so called “label”. The third option
can be implemented whether there exists a dedicated legal form of social enterprise or
only a status. Even if the state does not have any of two options, there is a possibility
to implement a “label” system, which in such case will be a soft measure dedicated to
raise awareness on the social enterprise without a legally binding status. In Lithuania,
however, the “labelling” system of social enterprises is not implemented. Despite that,
the concept of identification of social enterprises with help of quasi labels exist on the
level of some public-private initiatives. E.g., “Enterprise Lithuania’, a non-profit agency
under Ministry of Economy and Innovation established to promote entrepreneurship,
organizes creative workshops for young social businesses or social business start-ups,
in order to promote their development.**

Nevertheless, experts notice that marks, labels, and certification systems for
social enterprises are not particularly widespread across Europe, but they have been
implemented in some European countries.*”

In Lithuanian case, an international community (OECD) also noted that well-de-
signed legal and regulatory frameworks are important to build a conducive ecosystem
for social entrepreneurship and social enterprise development. In that endeavour, clear
conceptual clarity and coordinated policies, including from a legislative perspective,
are critical. Although Lithuania legislated early on to recognise and support social en-
terprises, existing laws and regulations are not harmonised, in particular when it comes
to the several definitions and terms that are used to describe social enterprises.**

Moreover, the problem of misunderstanding of the definition of social enter-
prise and its potential will remain unresolved if the awareness of general society will
remain low. One way to raise awareness would be the legislative initiatives, but they are
highly dependent on political will of the Government. Another way to raise awareness
is the strengthening of public-private initiatives, which is already partially implement-
ed.

The already mentioned OECD study notes that the increasing number of poli-

cy initiatives illustrate the growing interest for social enterprises in Lithuania. Despite
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that, experts notice, that social enterprises still struggle to find their place between
civil society organisations (or NGOs) and traditional enterprises.”® The lack of a clear
conceptual framework and of coherence among the different existing, and in progress,
legal frameworks lead to difficulties in reaching a common understanding, which con-
sequently prevents the field from further developing. Such issues could be addressed by
addressing cultural barriers and negative perceptions about social entrepreneurship by
implementing awareness-raising strategies. In addition, a conceptual clarity could be
improved by adopting a unique official definition of social enterprise harmonised with
international standards.**® We can add that here could come in handy our operational
definition of social enterprise, which helps to evaluate legal and non-legal elements
while defining status of a social enterprise (especially de facto).

In Austria there have been calls to reform public benefit status to make it more
suited to today’s needs and in particular those of social enterprises. Several limitations
were pointed out. Firstly, activities considered as public benefit activities in the sense
of the Federal Fiscal Code (Bundesabgabenordnung - BAO) are seen as quite limited.
For example, it is specified that public benefit organisations should directly work with
persons in need (which can de facto exclude certain fields of activity). Secondly, the
need to clearly define the public benefit purpose and strictly identify the target group
in the articles founding the organisation was seen as a barrier for social enterprises in
their early phase of development (e.g., start-ups) which evolve very rapidly. Besides,
the ability to build up reserves is restricted, which can in turn undermine the access to
finance. In addition, the administrative burden associated to reporting requirements
was also mentioned. Last but not least, the capital requirements are seen as a barrier for
social enterprises (this is however not specific to public benefit private limited liability
companies, but true for all private limited liability companies). On this last point, there
has been a recent change in laws, which will make it easier to set-up private limited
companies in Austria. Capital requirements were lowered from €35,000 to €10,000. At
least one half must be fully paid in.**!

In Austria, there is a Quality seal for social enterprise (“Giitesiegel fiir Soziale
Unternehmen”). The seal stands for compliance with social, organizational, and eco-
nomic quality standards in social companies that are dedicated to the professional inte-
339 Ibid.
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gration of long-term unemployed people. The association “Arbeit Plus” issues the seal.
The association presents itself as an independent Austrian network, which consists of
200 non-profit, labour market orientated Social Integration Enterprises. It was found-
ed more than 30 years ago. The social integration enterprises belonging to the net-
work offer job seekers a temporary development framework, pass on practice-oriented
knowledge, and cooperate with other companies in the search for suitable employment
opportunities.**> We see that it is a half-private initiative. Therefore, it is hard to call it
a soft law measure. Despite that, the initiative shows a rising awareness not only about
social enterprises but also about the quality standards for social enterprise sector.

Generally speaking, in Austria, like in other countries that have no direct le-
gal regulation of social entrepreneurship, we have to speak about and apply first of
all the operational definition of social enterprise. The wording of “social enterprise”
is not very frequently used in the Austrian context. This is because the more common
German terms are used more commonly. These terms basically are social economy”
(Sozialwirtschaft), “social-integration enterprises” (Sozialintegrationsunternehmen),
“public-benefit organisations” (gemeinniitzige Organisationen) and “cooperatives”
(Genossenschaften). Returning to operational definition of social enterprise in Austria,
we can stress that in Austria, a particular legal form for social enterprise does not exist,
and the term is not even explicitly used in corporate law. Therefore, one of the following
available legal forms can be treated as mostly matching definition of social enterprise:

o Public-benefit limited company;

o Association;

o Cooperative.

Association (Verein) is an important legal form. In the sense of social entrepre-
neurship, an association it is less market-oriented than the gGmbH but it has a strong
focus on democratic decision-making and it allows for flexible membership. An associ-
ation is per law defined as a non-profit organisation with a general-interest orientation.
Speaking about profit generation, even if the core goal of an association is not to gen-
erate profit, the law allows associations to sell services and goods as long as the profits

made are re-invested in the organisation to serve some kind public interest.
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The Law on Associations (Vereinsgesetz) regulates associations.”” According to
Law, an association within the meaning of the federal law is a voluntary, permanent
organization organized based on statutes of at least two people for the pursuit of a spe-
cific, common, ideal purpose. The association has legal personality. The association’s
assets may only be used for the purposes of the association.

A branch association is an association that is subordinate to its main association
in the statutes, and which supports the objectives of the superordinate main associ-
ation. A branch (section) is a legally dependent, but largely independently managed,
organizational sub-unit of an association. An umbrella organization is an association
to pursue the common interests of associations.

The EC report shows that associations are allowed to perform as social enter-
prises. Nonetheless, since many associations rely exclusive on voluntary work and do-
nations in Austria, not all of them fully meet the economic criteria of the operational
definition of social enterprise. Additionally, within the spectrum of activities, which is
very broad, the social goal—such as work integration, social care delivery, etc.—is one
of many objectives of association as social enterprise.’*

The third legal form - cooperative (Genossenschaft) has a long tradition and
still plays an important economic role in the country in various fields of the market.
Researchers notice that in principle, the hybrid character of a cooperative organisation
makes it an ideal and typical legal form for a social enterprise, as it combines elements
of the member-based association and the limited liability company.***

Austrian Law on Cooperatives (Article 1)**¢ defines a cooperative as an associ-
ation of persons with legal personality with a non-closed number of members, which
essentially serve to promote the acquisition or the economy of their members (coop-
eratives), such as for credit, purchase, sales, consumption, exploitation, utilization,
construction -, housing and settlement cooperatives. Funding means can also be the
participation of the cooperative in legal persons under corporate, cooperative and as-

sociation law as well as in entrepreneurially active registered partnerships, if this par-
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ticipation serves the fulfilment of the statutory purpose of the cooperative and not pre-
dominantly, the generation of income the deposit is used.

In Austria, all cooperatives have to implement a so-called two-tiered govern-
ance structure that must include a general meeting and a management board. Accord-
ing to legislation, its members direct the management of the cooperative and the board
is exclusively appointed from the membership. The capital of a cooperative is variable.
The focus on profits is encouraged by the law so that the cooperative remains eco-
nomically viable and competitive. The profits of cooperative are mostly allocated to
the reserve fund. In addition, it has to be stressed that paying dividends is an excep-
tion. E.g., cooperatives regulated by the Limited-Profit Housing Act (i.e., gemeinniitzige
Wohnbaugenossenschaften)** are limited in the distribution of their profit and have an
obligation to reinvest gains into affordable housing construction and refurbishment.**®

We already wrote some remarks on Scandinavian concept of the welfare state.
Some researchers distinguish by the content quite similar phenomenon, called as the
German Social Market Economy. This construction was especially developed during
the period between 1948 and 1990 in Western Germany and was based on three main
pillars: market economy, social order, and ecology (or the environment).**’ In theo-
ry, these are also identified as “first-level” principles, which are applied within each of
these pillars via legislation and specific institutions. If we ask why it is important for the
research of social entrepreneurship, we can stress that these principles of various levels
of importance can be found in legislation, institutions, political regulation practice and
business practice, therefore they inevitably influence and social business sector.

The first above-mentioned principle “market economy” is the mostly important
because it state, “the national wealth is produced, ideally without interventions of the
state institutions within the economic process”*® Of course, we can criticize it as a
nearly utopian model. However, it is hard to argue that market economy is not impor-
tant for the development of social enterprise sector. It is important, because without

market economy as a legal precondition, the social enterprise simply could not exist.
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Still, if it would exist, it would not be called and identified as social enterprise.

The second principle of “social order” comes here in hand because it defines so
called “absolute social minimum?, which cannot be ignored in German (and, overall,
in Western European) society: “this refers, for instance, to the reintegration in profes-
sional life of entrepreneurs who have failed and had to close their businesses, to the
protection of workers and the unemployed against abuses and unbearable and limitless
exploitation by their employers” And finally, “ecology” or the environment benefits
from the strong and growing support of the population with strong accent on the re-
sponsibility of the human being towards the environment.**

In terms of corporate sustainability, Germany differs from Anglo-American sys-
tems. In this context, Germany is commonly referred to as a ‘stakeholder value system,
which places it in opposition to systems that reflect the idea of shareholder primacy.*>
E.g., German Corporate Governance Code highlights “the obligation of Management
Boards and Supervisory Boards - in line with the principles of the social market econ-
omy - to take into account the interests of the shareholders, the enterprise’s workforce
and other groups related to the enterprise (stakeholders) to ensure the continued exist-
ence of the enterprise and its sustainable value creation (the enterprise’s best interests).
These principles not only require compliance with the law, but also ethically sound and
responsible behaviour”*** However, the Corporate Governance Code is applied only
to large companies (public companies), which fall under the regulation of the Law on
public limited companies, the Aktiengesetz (AktG).>**

There are, however, several other alternative legal forms in Germany that have
to be mentioned, namely: the public benefit association (Gemeinniitziger Verein), and
the charitable foundation (Stiftung). These forms differ from gGmbH because they re-
quire less capital. With the legal form of the public benefit association, founding is
possible from a share capital of one euro. It is also possible to establish a charitable

foundation. It can be opened with various legal forms. The start-up costs are lower than

351 The ecological aspect is strongly associated with the Sustainable Development Goals, which are eva-
luated in the following sub-chapter.
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for corporations.**®

Germany has developed its social enterprise mark, so called “Wirkt” (“It Works”)
label. The “Wirkt” label is issued to effective social initiatives by PHINEQ, a public ben-
efit venture. The label is aimed at distinguishing public benefit organisations that are
especially effective in resolving social problems. Organisations applying receive useful
feedback on their strategy and operations during the PHINEO-analysis and can - if the
label is awarded and used in promotion activities — expect higher revenues from dona-
tions. Any public benefit organisation operating in the thematic fields covered in the
given call can apply for the PHINEO-analysis. The organisation must be registered in
Germany, have received the public benefit status, being engaged in the given thematic
field at the operational level, and its activities or the given project must have been in
operation long enough that first results are already visible. Furthermore, the activity
must be continued for at least two more years. However, after awarding the label there
are no ongoing monitoring activities required.**

Returning to specific legal forms, we can basically speak about the public bene-
fit association (Gemeinniitziger Verein) and the charitable foundation (Stiftung) as the
main alternatives for gGmbH as a legal form, suitable for social enterprise.

The Associations Act (Vereinsgesetz)*’ regulates the public benefit association’s
legal form. According to the Law, an association is any organization in which a major-
ity of natural or legal persons have voluntarily come together for a long period for a
common purpose and subject to an organized formation of will. In addition, according
to Law, the public benefit association is organized on a participation basis. This means
that every member of the association usually has one vote. This works well as long as
all members have the same purpose. However, the association often outgrows its legal
dress and takes on the character of a company. Then the democratic voting principle
and the term limits become a burden, make the decision-making process more difficult
and a conversion to a limited liability company is an option. Association law provides
for the non-profit association to be represented by the board. This is elected by the as-
sociation members. The association is liable with all of its assets.

Another legal form - a foundation is regulated in different Federal states (Bun-
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deslinder) separately. However, several main principles are of the same nature. Legally
a foundation exists as soon as it receives state recognition. In the case of foundations,
the decision-making process is based on the will of the founder set out in the statutes.
It is difficult to change. In principle, this requires a state permit. On the one hand, this
makes the decision-making process very inflexible. On the other hand, it is advisable
to set up a foundation if you want to pursue a set purpose in the long term and contin-
uously. An external manager represents foundations. This acts solely for the benefit of
the foundation. In the case of the foundation, the board of directors is liable similarly
to the association. Foundations are also liable with their entire foundation assets.**®

Summarizing an overview of these legal forms, we can say that the differences
have shown that the entrepreneurial legal form of the gGmbH is best suited to promot-
ing charitable projects on a large scale. The gGmbH is particularly suitable for this in
the culture, care, and education sectors. Foundations and public benefit associations
can also set up gGmbHs or gUGs to implement charitable projects.

Therefore, authors in Germany speak more not about the legal forms of social
enterprise. They concentrate more on so-called “new-style” social enterprises. In the
German context, these organizations usually imply a special emphasis on “social inno-
vation” These enterprises respond to trends such as ageing, rural depopulation, chang-
ing family structures, stronger demands for integration and autonomy (in employment,
in care for the elderly, etc.) These new-style social enterprises can operate under many
legal forms (that we already discussed) as associations, cooperatives, or public benefit
companies (usually gGmbH). They frequently have public benefit status. They may not
distribute profits or accumulate assets beyond certain limits. Moreover, what is of the
most importance, current policy and stakeholder understanding regards them as agile
(adaptive) organisations, usually establishing themselves in niche markets and devel-
oping innovative solutions. Therefore, this movement brings a lot of important change
into the social sector.’”

Switzerland also belongs to the group of those that have not developed specific
legal forms for social enterprises. Moreover, bearing in mind the confederal structure
of Switzerland there is no specific policy or legal framework for social enterprise that

applies to the entire country. In addition, we have to stress that there are no public bod-
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ies at the national level (e.g., Ministries) that deal with social enterprise. In addition, at
a regional level, no cross-canton structure can be distinguished.

As mentioned, there is no specific legal form dedicated for social enterprises.
However, as in the most discussed cases in other countries, from a legal perspective,
the Swiss laws allow for much flexibility in terms of the usage of the various legal forms.
The most common case is that legal entities can declare themselves ‘non-profit’ in their
articles of association. Available information shows that the most of social enterprises
operate under the legal form of an association or foundation. There is no registration
requirement for associations. **°

The spectrum of existing organisations in Switzerland among which those that
could potentially meet the operational criteria (to various degrees) include the follow-
ing forms:

o WISE (which typically is not a separate legal form);

o Social enterprises in the tradition of the Social and Solidarity Economy (SSE)
and the Gemeinwohlékonomie (GWO);

« Associations;

+ Foundations;

« Cooperatives;

» Commercial enterprises with strong social orientation.

Speaking in more detail about legal forms available for social enterprise in Swit-
zerland, we can say that three mostly used legal forms are association, cooperative, and
company limited by shares.

The first legal form - association can be considered as organization created by
a group of individuals in which articles of association is foreseen a common purpose.
This purpose should be other than economic one. It can be political, religious, scientif-
ic, cultural, recreational, or charitable purpose. Therefore, the association only can use
its profits to reach the above-mentioned non-economic purpose.

Associations are governed by Articles 60 to 79 of the Swiss Civil Code.*" The
legal form of association can be adapted for use by social enterprises. However, this
legal form is not exclusively used by the social enterprise. In this case, one main rule

applies. An association can be tax-exempted if its purpose is considered of public bene-

360 “Social enterprises and their ecosystems in Europe. Country report: Switzerland,” supra note, 306: 11.
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fit provided certain further conditions are fulfilled. An association, which simply grants
funds to other charities or charitable projects, is not a social enterprise.**

A social enterprise, which is an association should include in its articles of as-
sociation reference to the social enterprise’s social aim(s). Articles 61 and 62 of the
Swiss Civil Code states that once the articles of association have been ratified and the
committee appointed, the association is eligible for entry in the commercial register.
In the case of association, operating as a social enterprise it must be registered accord-
ing to the general rule. The general rule in the Civil Code states that the association
must be registered if it conducts a commercial operation in pursuit of its objects, and
it is subject to an audit requirement. The articles of association and a list of committee
members must be enclosed with the application for registration. In another case, asso-
ciations, which cannot acquire or have not yet acquired legal personality, are treated as
simple partnerships. Distribution of dividends on share capital is not applicable to this
legal form. Additionally, there is no requirements to allocate surpluses to compulsory
reserve funds. The above-mentioned article of the Civil Code sets the rule that an asso-
ciation should only pursue an economic activity, which is consistent with the stated ob-
jectives of the association. In addition, the association’s Articles of Association can stip-
ulate that membership of the association is subject to members paying a membership
fee. Moreover, an association can seek donations or loans from its members, and it can
issue bonds to its members. As a characteristic feature of this legal form, an association
does not have shares and accordingly cannot raise funds by way of equity investment.
On the other hand, an association can obtain loans from banks or other financers, or
it can issue bonds. In addition, transparency and publicity requirements and related
auditing issues are not applicable to this legal form. Speaking about employee involve-
ment systems, it has to be stressed that paid members of staff of the association can sit
as members of the executive committee. It also should be mentioned that associations
could involve their staff in other ways, such as establishing consultative boards or en-
couraging a staff representative to join the executive committee. However, there are no
obligatory requirements to do so. In addition, employees cannot receive a proportion

of this legal form’s profits. **
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Another legal form - cooperative® is a corporate entity consisting of an unlim-
ited number of persons or commercial enterprises who join for the primary purpose of
promoting or safeguarding specific economic interests of the company’s members by
way of collective self-help. By the core of the idea, development and mutual assistance
are the main goals of cooperatives. In a cooperative, the partners usually effectively
participate to the company’s business and their contributions are not merely financial.

Articles 828 to 926 of the Swiss Code of Obligations regulate cooperatives in
Switzerland.*® According to respective articles of the Code of Obligations, the cooper-
ative is a very flexible structure, which can be adapted to the founders’ requirements.
It must have a minimum of seven members. The assets of the cooperative belong to
the cooperative. Net profit generated by the cooperative’s business operations accrues
to the company’s assets (unless articles of association permit otherwise). In addition,
articles of association may provide for the distribution of whole or part of net profit
among the members. Speaking about the cooperatives’ management rules relevant to
needs of social enterprise, it has to be mentioned that the founders can decide whether
they want the cooperative to put aside and store profits or distribute them to the mem-
bers. Both can be adapted for social enterprise, depending on the expectations of the
members.*

As mentioned, this legal form is not exclusively dedicated for social enterprises.
As described in Article 828 of the Code of Obligations, a cooperative is a corporate
entity of persons or commercial enterprises who join for the primary purpose of pro-
moting or safeguarding the specific economic interests of the society’s members by
way of collective self-help. It also has to be stressed that the corporate purpose of the
cooperative must not exclusively or primarily be of a financial nature. Required capital
or assets are not applicable for this legal form.

Speaking about the aspect of profit distribution it has to be stressed that cooper-
ative’s profits may be distributed to members, but only if the articles of association fore-
see such option. If not, any net profit on the cooperative’s business operations accrues

to the cooperative’s assets. Moreover, if the net profits are used for another purpose

364 It should be noted that here and in other parts of this research discussed form of legal entity — cooper-
ative — is one of the oldest legal forms of mutual help of small companies (production, retail, etc.), although
it is not always used for merely social purposes.
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than increasing the assets of the cooperative, at least one twentieth of these net profits
must be allocated to a reserve fund.**’

The articles of association of cooperative may provide that the members must
make a one or regular contributions. Any cooperative can also seek donations or loans
from its members, and it can issue bonds to its members. Third parties may invest in
the cooperative through a loan. Non-member investors do not have a voting right.
Transparency and publicity requirements including related auditing issues are not ap-
plicable to this legal form. There is combination of the employee participation rights
and their rights to acquire proportion of cooperative’s profits. According to the Law,
employees can be members, directors, or officers of the cooperative and in these ca-
pacities participate in the decision-making. They also can receive a proportion of the
cooperative’s profits through the cooperative granting them a bonus or through an em-
ployee participation plan.**®

Finally, the third legal form - a company limited by shares (CLS). As in other
countries, this form of company is commonly used by for-profit organisations. A CLS
is typically established with commercial aims, to distribute profits to its shareholders.
Therefore, any CLS established with solely commercial aims would not be considered a
social enterprise. Articles 620 to 763 of the Swiss Code of Obligations regulates CLS.**

This legal form is used not exclusively for social enterprise. However, a social
enterprise can still use a CLS as its legal form. In such case, the articles of association
could include social purposes and provisions, which cap the dividends that can be paid
to shareholders. Inclusion of the non-commercial aims into the company’s purpose is
important because it could help to avoid a possible liability of the company’s directors
for failing to make the company produce as much profit as it could have. Although it
is only a hypothetical possibility, it shows the aspects of legal duality facing regulation
of social enterprise.

Being a commercial company, a CLS can pursue any purpose. Such purposes
will be unrestricted unless any restrictions are specifically set out in the company’s
articles of association. In the case of social enterprise, such purpose has to include a ref-
erence to the social enterprise’s social aim(s). It also should be noticed that company’s

purpose could only be amended by special resolution of the member, passed by at least
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two-thirds of the voting rights represented and an absolute majority of the nominal
value of shares represented.””

Although this legal form is quite flexible in terms of using it whether for the
for-profit purposes or social aims, the downside of it (especially for small social com-
panies) is the requirement of minimum share capital, which is CHF 100,000.

CLS dividends are distributed on paid-up share capital, unless the articles of
association provide otherwise. In the case of social enterprise, articles of association
of a social enterprise could include a restriction or prohibition on paying dividends.
Moreover, any CLS whether it is social company or not, must allocate five per cent of
the annual profit to the general reserve until it equals 20 per cent of the paid-up share
capital.*”!

The objects set out in the CLS articles of association may include a reference
to a social aim(s). If this is the case then the company should only pursue economic
activity, which is consistent with the stated social aim. If not expressly stated, the com-
pany’s purposes are unrestricted, and it can undertake any economic activity. What
also relevant to social enterprise, a CLS can seek donations or loans from its members,
and it can issue bonds to its members. A company can be financed by offering equity in
the company or loans or other forms of debt. Employees can be members, directors, or
officers of the CLS and in these capacities participate in the decision-making.*”?

In Norway, besides the above-discussed special branch of non-profit limited
company (ideelt aksjeselskap) exist a number of companies, which according to our op-
erational criteria could be, recognized as de facto social enterprises. Social enterprises
operate within the framework of several suitable legal forms: private limited company
(privat aksjeselskap), association (assosiasjon), foundation (fondet), general partnership
(generelt partnerskap) or cooperative (kooperativ).

Moreover, some social enterprises swing between several legal forms to use ben-
efits that can be reached by attracting public and private investors and funds. Many
social enterprises have municipalities or other local (or regional) public entities as their
partner and general client, usually for the delivery of welfare services. Generally speak-

ing, it is a good practice of public-private partnership of delegation of some public
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services to private sector.’”?

Experts notice that there exists an interest in social entrepreneurship. However,
the concept of social enterprise has attributed various meanings and there is no widely
used definition in either research, practice, or policymaking in Norway: “work on both
social entrepreneurship and social enterprises addresses expressions of social engage-
ment combined with entrepreneurial action and the constructs of enterprises as means
for operation.”*"

Here we should emphasize that several historical events and processes influence
the context for social enterprise in Norway. Particularly important is creation, practices
and challenges of the public welfare state, and the continuously changing relationships
between the public, voluntary and private sectors. Therefore, in Norway social enter-
prises can originate from within or outside of either the public, private or the voluntary
sectors. Membership-based voluntary organisations contributed significantly to the
creation of public welfare states in all the Nordic countries. Historically, they repre-
sented social groups and interest, stimulated citizen engagement on a variety of social
issues into the political arena and initiated various entrepreneurial activities to address
social problems. The Norwegian state generally welcomed and supported such initia-
tives from the beginning of the 20" century. In such circumstances, the public welfare
state soon became the dominant provider for social needs. One consequence of this
development was a relatively stable, or it can be said - even static, set of relationships
between the three sectors in provision of public welfare. Voluntary organisations and
private businesses still contributed, but in limited volume and with few responsibilities.
This arrangement has been popular and continuous to receive wide public and political
support, even though it is costly in terms of taxes. It was suggested that this support has
a cultural explanation, for instance that Norwegians are very state-friendly. Therefore,
it has to be explained that in Norwegian context if social enterprises are set side by side
with private businesses, they run the risk of being understood by many as undesirable
attempts to privatise some social sector services. However, researchers emphasize that
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The general distinctions between public, business, and voluntary sectors have
softened. Voluntary organisations became more professionalised and similar to pub-
lic service organisations in their approaches to social needs, while at the same time
becoming more similar to private sector businesses by engaging more in commercial
activities to finance their initiatives. Private sector businesses became more interested
in contributing to social and environmental goals, for instance in CSR and corporate
philanthropy. Moreover, the public sector has privatised more social services, and has
some within-privatization by implementing business models and highlighting inno-
vation in their daily operations. Simultaneously they set-up services facilitating par-
ticipation by vulnerable individuals and groups in activities organised by voluntary
organisations. Therefore, it is plausible to expect that these developments will make
social enterprises’ emphasis on combining social and economic gain more acceptable
in general terms, and that they can develop markets for their activities in conjunction

with cross-sector initiatives taken by actors in either sector.’”

From the interviewed expert insights*”

we found out we could distinguish a
social enterprise from other business forms in Norway we have to notice that in Nor-
wegian law there is no separate legal entity for social entrepreneurship. Someone, who
wants to undertake social entrepreneurship, can do that in the form of a limited liability
company or they can set up an association or a foundation. It depends on how the social
entrepreneurs want to run their entity. There are also possibilities to get some financial
support for some undertakings. Therefore, there is no generally accepted definition of
social entrepreneurship. In Norway, a social entrepreneur can operate in the form of
limited company, which presumably is for-profit, but if the article of association state
that this is a not-for-profit company (not in the form, but in the sense of its goals), or
only partly for-profit company it could be considered as a social enterprise. Therefore,
we can say that only imagination sets the boundaries between traditional and social
enterprise. There can be a social entrepreneurship existing exclusively for profit, but the
way the profit is used, distinguishes it from traditional businesses. In addition, it might
promote other values, e.g., employment of vulnerable persons. You can also set up a
foundation that also undertakes business. However, none of the mentioned distinctions
defines what social entrepreneurship is. Another problem is that it is impossible to

know whether they are actually doing good or they only claim to be doing it. However,
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the same problem exists and with ordinary companies as well.

Another big part of social enterprises also organizes as voluntary associations.
Another legal form - association can be considered as a member-based voluntary or-
ganization. Such organizations often have in practice a professional administrative
structure, but the decision power belongs to the voluntary members. This legal form is
possible to use by the social enterprises, however, in fact it is not widely spread, there-
fore will not be discussed further.’”®

The third legal form - foundations are legal entities disposing assets that have
been given by will, gift, or other juridical dispositions for one or several purposes.
When the founder (a natural person or a juridical entity) creates a foundation, he loses
the right to use assets that are transferred to the foundation. Entities with humanitarian
purposes often use the legal form of foundation. Additionally, other legal forms, like
general partnerships or cooperatives are a rare legal form among social enterprises in
Norway. Studies show that social enterprises in Norway earn their income from per-
forming on a wide scale of different activities: education and training, food-related
services, foresting, waste recycling, building service, manufacturing, and much more.
However, social enterprise remains quite an immature political and economic field in
Norway, but the interest is evolving. The main debate about social enterprises at na-
tional level in Norway unfolds between the role of local public administration, repre-
sentatives of voluntary work, and social entrepreneurs, accompanied by a high level of
political rhetoric.>”

Moreover, nowadays it can be stated that Norway in fact does not act as a pri-
marily welfare state.”®® Scholars notice that “the context in which social enterprise
emerges in Norway is thus one characterized by a strong welfare state struggling to
adjust its provision of services to increased demands, numerous well-established vol-
untary organizations more or less integrated in the welfare state, an increasing number
of businesses wanting to sell their products and services to the state or alternatively en-
gage in some form of corporate philanthropy, and an increased demand for voluntary
engagement by a population on average more motivated by individual than collective

projects.”*#!
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Despite a non-profit limited company is quite popular legal form, a significant
number of social enterprises also organise as voluntary associations. We already men-
tioned that associations in Norway are seen as member-based democracy constructed
as voluntary organisations. Such organisations often have a very professional adminis-
trative body, but the seat of power belongs to the voluntary members. Putting it simply,
an association is a self-owned group of members, which shall promote one or more
purposes of a non-profit, political, or other nature. If the association or team, for ex-
ample, engage in sports, humanitarian work or other voluntary activities, persons can
register this legal form. The association’s profits, debts or assets cannot be distributed
to the members, in contrast to a limited company where the owners, for example, can
receive dividends from the company. It also has to be stressed that legal status of asso-
ciation is not regulated in a separate law. However, over time, so-called association law
principles have been developed which are used to determine whether one meets the
requirements to be registered as an association.

The Foundations Act (Lov om stiftelser) regulates the third legal form - founda-
tion.* According to Law (Article 2), by foundation is meant a property value, which by
will, gift or other legal disposition has been independently made available for a specific
purpose of a non-profit, humanitarian, cultural, social, educational, economic, or other
nature. A legal formation that meets the conditions in the first sentence is a founda-
tion under this Act, regardless of whether it is designated as a legacy, institution, and
fund or other. A foundation can be an ordinary foundation or a business foundation.
Business foundations are whose purpose is whether to conduct business themselves, or
by agreement, or as owners of shares or company shares, have a controlling influence
over business activities outside the foundation. All other foundations are treated as
non-business foundations. In case of doubt, the Norwegian Board of Trustees decides
whether a foundation is a business foundation or a general foundation.

The articles of association should include the purpose of the foundation and
assets to be used as share capital. At the time of establishment, ordinary foundations
must have a share capital of at least NOK 100,000. Business foundations shall have a
share capital of at least NOK 200,000. The foundation’s capital shall be managed in a
prudent manner, so that at all times sufficient consideration is given to the security and

the possibilities of achieving a satisfactory return in order to fulfil the foundation’s pur-
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pose. The board decides distribution of the foundation’s funds. The distributions must
be in accordance with the foundation’s purpose.**

From this example we see that a foundation is potentially one of the most suit-
able legal forms for social enterprise in Norway because it has the right to carry out
economic activities on one hand, can choose in its articles of association to lock assets
and can provide for its stakeholders and employees representation schemes in the man-
agement bodies of the foundation.

Iceland has the same legal situation with the spectrum of legally unrecognized
de facto social enterprises. Historical research showed that in Iceland civil society was
a great contributor to social innovation and social entrepreneurship (while the begin-
ning of the freedom of association reaches 19" century). Moreover, there is a tendency
noticed that some of the older initiatives have grown into partially governmental or-
ganisations. In addition, as a favourable environment for implementation of the social
entrepreneurship policy in the country is considered close cooperation of the public
and private sector.

According to EC country fiche, de facto social enterprises in Iceland usually take
one of the three following forms: association (félag), cooperative (samvinnufélaga), or
self-governing foundation (sjdlfstiérnandi grunnur).®* The first legal form - associa-
tion — has no distinguished legal regulation. It is considered as “an organised entity of
a number of persons who unite or join together on a voluntary basis for some special
non-profit purpose”.

Main status of cooperatives is laid down in the Co-operatives Act.*®* They are
founded based on cooperation to seek for mutual monetary benefit for cooperatives’

members. In addition, some cooperatives are regulated by special legislation. The Act

386 387

on Housing Cooperatives*® and the Act on Building Cooperatives® regulate these spe-

cific cooperatives.
The third legal form - foundations (in Iceland foundations are referred to as

“self-governing foundations”) are created for a definite purpose. The division of profits
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to the members of the board of foundation is not allowed, and there are no sharehold-
ers. All the possibly generated profit must be put back into the foundation’s activity.?
Even though there is no specific legal definition and framework for social enter-
prises in Iceland, different entities can be considered as social enterprises, using the EU
operational definition as a frame of reference. The elements of the operational defini-
tion of the social enterprise in Iceland can be found in the Law on self-governing foun-

dations,®

already mentioned legislation on cooperatives, and legislation on Vocational
Rehabilitation and on the Operation of Vocational Rehabilitation Funds.* It was men-
tioned that there is no general law on associations. However, the term “association” is
mentioned in 44 items of legislation in Iceland.*" According to the Act on the Registra-

tion of Enterprises,***

associations can be voluntarily registered in the public register of
enterprises. Summarising can be stressed that organizations that can be considered as
social enterprises are mostly registered as self-governing foundations and associations.
However, only several are registered as private companies or cooperatives.**?

Separately we must mention status of non-governmental organization. Despite
the existence of a high number of NGOs in the country and their important social
function, in fact a comprehensive legislation on their activities does not exist in Iceland.
However, theoretically NGOs in Iceland are defined as entities that meet the following
criteria: (a) they must not distribute profit; (b) they are self-governing and organisa-
tionally separate from the government; (c) they must have some formal structure, de-
fined by regulations or formal rules; and (d) they must be based on free membership,
and involve, to some extent, voluntary work. Even though this definition covers some
important elements of the operational definition of social enterprise, it is quite wide
and does not allow to fully grasping the complexity of the sector.**

Because of the limited practice in Iceland to link social enterprise to one or
another legal entity, we will not discuss in more detail none of the legal forms (as we

did research other countries). First of all, practice shows that Icelandic social enterprise

388 “Social enterprises and their ecosystems in Europe. Country fiche: Iceland,” supra note, 307: 24.

389 “Act No.19/1988 - Log um sjodi og stofnanir sem starfa samkvamt stadfestri skipulagsskra,” Althingi,
published 1988, accessed 17 December 2020, https://www.althingi.is/lagas/nuna/1988019.html

390 “Act No. 60/2012 - Log um atvinnutengda starfsendurhaefingu og starfsemi starfsendurhefingarsj6oa,”
Althingi, published 2012, accessed 17 December 2020, https://www.althingi.is/altext/stjt/2012.060.html
391 “Social enterprises and their ecosystems in Europe. Country fiche: Iceland,” op.cit.

392 “Act No. 17/2003 - Log um fyrirteekjaskra,” Althingi, published 2003, accessed 17 December 2020,
https://www.althingi.is/altext/stjt/2003.017.html

393 “Social enterprises and their ecosystems in Europe. Country fiche: Iceland,” op. cit.: 17.
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movement is not linked to one or another legal form. Generally speaking, social enter-
prise sector in most cases in Iceland so far exists whether on the level of non-govern-
mental organizations or on the level of separate smaller or bigger projects. In the most
cases, such projects are run under the leadership of some non-governmental move-
ment or led by the academic institutions like universities.

Several recent examples show that namely this way of social enterprise develop-
ment is quite popular and successful. E.g., in the end of 2019 a centre or Social Inno-
vation and Social Entrepreneurship at The School of Social Sciences, University of Ice-
land, was opened. The objective of the centre is to create conditions for social progress
by becoming centre of knowledge and learning for the Icelandic civil society, especially
for new social entities “to grow”. Specifically, the aims are to:

o Create incentives and support for social innovation and new social entre-
preneurs.

o Work on applied research and projects dealing with new approaches for so-
cial progress.

o Be a centre for education, training and public debate on social innovation,
social enterprise, and social entrepreneurship.*”

Another example is Sujallredi - the first social accelerator in Iceland. It was
launched in the end of 2018. Although business accelerator (in this case - social busi-
ness accelerator) is not a legal category it is worth mentioning because of its impor-
tance for social businesses (despite their legal form) starting their operation. The tra-
ditional role of a business accelerator is to speed up the process companies need to go
through after an idea is born until business is developing. Participation in a business
accelerator includes free access to joint work facilities and specialised assistance in the
development of projects from industry or academia. Moreover, such kind of accelera-
tors help social enterprises to innovate. The organizers of such accelerators stress that
innovation and entrepreneurial work is often linked to new technology in the field of
natural sciences with great emphasis on financial gain. However, innovation is even
more important in the fields of health, education, and welfare where rapid techno-
logical changes benefit the whole of society. Accelerator in social start-up encourages
individuals, associations, and companies to participate in innovation that bring about
395 “A New Centre for Social Innovation and Social Entrepreneurship at The School of Social Scien-
ces, University of Iceland,” EMES - International Research Network, published December 2019, acces-

sed 17 December 2020, https://emes.net/news/a-new-centre-for-social-innovation-and-social-entrepre-
neurship-at-the-school-of-social-sciences-university-of-iceland/
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positive changes to society and opens the eyes of the general public to the fact that
innovation benefits everyone. The project outcome can thus be extremely diverse and
may include establishing charity organisations, encouraging cultural activities, envi-
ronmental solutions, developments in the educational system and new technology for

396

the public health care system.

Basically, this sub-chapter showed that besides some examples of up-to-date le-
gal regulation of social entrepreneurship in some countries, and recognition of WISEs
in all countries, there is a huge untapped potential of legally unrecognized (or unidenti-
fied) de facto social enterprises. It means that despite significantly different experiences
and historical backgrounds, particular groups of countries have a lot in common when
developing a legal environment for social entrepreneurship.

If the advanced legal framework for social enterprises did not emerge in par-
ticular countries, it does not mean that sector of social entrepreneurship in these coun-
tries does not exist per se. In contrary, existing legal forms with great addition of social
innovation are exploited by the social entrepreneurship sector. They indirectly con-
tribute to sectors development. As a positive side of this phenomenon, we can see the
knowledge level of the social innovators and entrepreneurs, who operate despite great
legal uncertainty (and unrecognition). As a downside, we can distinguish the same ar-
gument about legal uncertainty and add the factor of low level of public awareness. We
think that namely the low level of public awareness is caused by legal unrecognition. It
means that if the existing forms of de facto social enterprises were recognized legally
their potential and social impact could become significantly bigger.

The examples discussed above allow us to argue that all countries are aware and
analyse the potential for social entrepreneurship that can be exploited and in tackling
social problems, and (besides that) in implementing the SDGs (which going to be dis-
cussed later in more detail). Even if legal framework in particular countries suits for
social enterprises only indirectly. It is natural that some countries have longer tradi-
tion of social awareness (e.g., Nordic Countries). Countries also trying to implement
different schemes of public—private partnership (e.g., Iceland), which could lead to
more successful implementation of initiatives that before often were attributes of the

Governmental welfare policy. It is, however, not the case in every country. Therefore,

396 “HOFDI Reykjavik Peace Centre. Snjallradi - The first social accelerator in Iceland, accesed 18 De-
cember 2020, https://www.fridarsetur.is/en/news/first-social-accelerator-launched-iceland/
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continuous attention to the development of social entrepreneurship must be paid at a
political level.

Despite positive general tendencies, such aspects as awareness raising, better
access to finance and overall legal conditions for social enterprises have to be created
having in mind not only conventional but also de facto social enterprises. Some initia-
tives on the EU level would be useful in this situation possibly helping to create some
“proposed framework,” which according to operational definition would help nation-
al legislators to distinguish de facto social enterprises in their jurisdictions. Proposed
framework could include best practices from countries that are more advanced in the
social entrepreneurship legislation, also Commission’s insights. It could become an op-
erational tool for national legislators, which could choose from proposed options of
social enterprise recognition. We also think that some good practice can be preserved
and in the area of WISE regulation. This option of social enterprise has the right to exist

and perform its social mission furtherly.

2.6. Aspects of common interest and implementation of the
Sustainable Development Goals

After the thorough examination of appropriate legal forms in the context of
social entrepreneurship, we must make clear that this research does not deal with the
entire legal framework of social entrepreneurship. The reason for this is and technical,
and pragmatic at the same time. Such aspects as taxation and funding in the most
countries are regulated in great detail and some aspects of this regulation change fre-
quently. Therefore, these aspects of social enterprise regulation fell out of the scope of
this research. Moreover, we think that legal forms of entities are crucial part of legal
framework for social entrepreneurship. It is kind of base on which other legal aspects
can be tailored and further developed.

As a matter of that, we have to discuss some aspects that does not fall directly
into the sub-chapters above. It was purposefully chosen to distinguish several aspects
into separate sub-chapter. We think that such aspects as legal technology, SDGs and
other aspects of legal framework can be as important for development of social en-
trepreneurship as legal forms, legal definitions and other directly regulations-related
nuance.

As we discussed legal forms suitable (or partly suitable) for social enterprises,
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we can consider and some other legal aspects that are not directly related with devel-
opment of different legal forms but rather with alternatives to imperative regulation.
In this sense, we can speak about soft law, legal technology etc. In addition, from that
what was stated we see in the context of the whole research of social enterprise sector,
is that the area where social enterprises could work actively and use their potential,
is particularly the cooperation with municipalities and providing different social or
public services.

Of course, we already mentioned that inaccurate, unclear, or excessively narrow
legal frameworks can harm social enterprises, by causing confusion or failing to capture
the array of entities that may qualify as social enterprises in a given context. Legislators
can create a dedicated and appropriate legal framework by adapting existing legislation
on specific legal forms or passing new laws. However, less rigid normative tools should
also be considered, as they may be easier to adapt to new developments in the field.*”

In this research, we also have to bear in mind that social enterprises have some
points of contact with efforts to promote CSR but differ when it comes to optionality.
The aim of CSR is that undertakings should voluntarily in CSR in the conduct of their
business, so it is up to each undertaking to decide the extent of their social responsibil-
ity (if any). In contrast, social enterprises have an obligation to take account of social
considerations, and according to the Commission’s definition, they should even have
a social purpose as their primary purpose, outweighing the aim of creating profit for
their owners. Finally, a social enterprise can be distinguished from operators that have
a purely social purpose or philanthropy by the fact that it carries on some commercial
activity and that it, to some extent, fulfils the owners’” expectations regarding the pay-
ment of profit.**

The same question can be raised when we speak about involvement of elements
of legal technology in the sphere of social entrepreneurship. Usually, legal technology
refers to the use of technology and software in order to provide legal services. Mostly
it is associated with technology start-ups in the area of the practice of law by giving
people access to online software that reduces (or in some cases eliminates) the need to
address a lawyer. Traditionally legal industry is mostly seen to be conservative and tra-
ditional. However, the saturation of the market leads to ways of using legal technology,

or the adoption of technology in law.

397 Boosting Social Enterprise Development: Good Practice Compendium, supra note, 215: 23.
398 Serensen, and Neville, supra note, 19: 271.
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In such situation, we usually can speak not only about hard law, but also about
the measures of soft law. These soft law measures could be considered as possibility to
implement self-regulation of particular business sectors. Self-regulation tools, which
are implemented with help of legal technology, could be an important step forward
to promote social entrepreneurship and to lighten legal conditions for social entre-
preneurship in the EU. In the strict sense of the definition, the soft law is not directly
related with legal technology. Nevertheless, the access to online software can reduce
or in some cases eliminate the need to access a lawyer directly, and also can promote a
simplified development of social entrepreneurship. In such case, legal technology and
arrangement of private standards, guidelines, codes of conduct, etc., can minimize the
need to use direct legal consultations.

In this context, we can ask on what level law can be separated from politics
(whether it can be separated at all). Some researchers think that the “turn from law’s
myths to its facts, from the falsehood of law’s neutrality to the truth of its politics,
could only be accomplished by turning away from traditional jurisprudence to society
and history (reality)”** In addition, they claim “law would no longer be able to resist
politics on the spurious grounds that politics was something other than law. The result
would be law opened to explicit political reimagination and change” We can state
that it is rather controversial idea if we have in mind that the legislature creates a new
legal regulation not accidentally, however, with a specific purpose to tackle a need of
society, which requires such new legal regulation. In addition, there could be a lack
of legal regulation within the process of formation of new social phenomenon such
as social entrepreneurship. Moreover, such kind of lack of regulation is important to
define timely.

The applying soft law elements to the governance of social enterprise is in the
beginning stage of development. It can be argued, “One could measure intermediate
results, such as the farmers’ crop yields, but determining quality of life is more chal-
lenging. The absence of effective pay instruments for aligning managerial and stake-
holder interests adds greatly to the costs of contracting to produce charitable goods™*"*
Soft law measures can be compared with mentioned measures of CSR. It is noticed that
corporate governance and CSR initiatives started on the ground of soft law. However,
399 Christopher Tomlins, “Law ‘And’, Law ‘In’, Law ‘As’: The Definition, Rejection and Recuperation of
the Socio-Legal Enterprise,” Law In Context, Vol.29, No.2, 2013: 138.

400 Ibid.
401 Brian Galle, “Social Enterprise: Who Needs It? ” Boston College Law Review 54, no. 5, 2028, 2045.
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later such initiatives evolved beyond being only soft law instruments. Now they exist
as hard law elements regarding disclosure requirements. CSR (and CSR reports) is be-
coming part of the corporate governance system. According to Directive 2003/51,**
corporations have to disclose non-financial key performance indicators in their annual
reports, which include environmental and employee aspects, to the extent necessary
for an understanding of the corporation’s development, performance or position.** Of
course, at this time it is applicable to certain types of large, listed companies. However,
it is possible that at some level it could become a prevalent practice in entities operating
like social enterprise.

Different EU countries take various regulatory initiatives in regard of regulation
of social entrepreneurship. We will see that there is main tendency is moving towards
the domain of the soft law (including use of legal technology) and digital social inno-
vation. Particular digital solutions (which could be called as a phenomenon of digital
social innovation) to social challenges can range from social networks for those living
with chronic health conditions, to online platforms for citizen participation in policy-
making, to using open data to build more transparency about public spending.

Experts highlight that digital social innovation has lot of common features with
other terms like “tech for good”, “civic tech” and “social tech”*** We see that they all are
heading in the same direction and share similar aims. They seek to reorient technology
to social needs, to use collective knowledge and skills to strive for positive effect. They
also aim to make government more accountable and transparent; and to promote alter-
natives to the dominant technological and business models (the alternatives, which are
open and collaborative instead of being closed and competitive). Significant number
of technologies are used by the digital social innovation (open hardware, peer-to-peer
platforms, open data etc.). It is used to tackle problems in a great number of areas, such
as healthcare, education, transparency, democracy, justice, and accountability.*®
We can state that connection of the legal technology with regulation of incorpo-

ration and maintenance of social enterprise is experienced very differently in different

402 “Directive 2003/51/EC of the European Parliament and of the Council of 18 June 2003 amending Di-
rectives 78/660/EEC, 83/349/EEC, 86/635/EEC and 91/674/EEC on the annual and consolidated accounts of
certain types of companies, banks and other financial institutions and insurance undertakings,* accessed 29
January 2021, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003L005 1 & from=EN
403 Daniel Gergely Szabo, and Karsten Serensen, “Integrating Corporate Social Responsibility in
Corporate Governance Codes in the EU,” European Business Law Review, no. 6, 2013: 789.

404 For more on digital social innovation see: “Digital social innovation,” accessed 29 January 2021,
https://digitalsocial.eu/
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states. Despite the amount of exploitation of legal technology, it can be noticed that
correlation between the use of legal technology and soft law so far is not significant.
However, where social entrepreneurship legal environment is advanced it correlates
more frequently with the elements of soft law and legal technology.

The potential of the synergy between legal technology and soft law in the field
of social entrepreneurship could be exploited more (despite use of some technology,
including legal technology is becoming more frequent). “The community of legal tech-
nology start-ups is familiar with such new areal of legal service as legal research, no-
tarization tools, intellectual property/trademark services, etc”**® That can be used by
the social enterprises to manage and lower costs of such services. On the other hand,
namely the social enterprises could become start-ups providing above-mentioned legal
technology services, which could tackle social challenges. One of the up-to-date legal

407

technology start-up databases*”’ states that in the above-mentioned countries there are

no specialized legal technology start-up, which work with social businesses exception-
ally or operate as social business itself. However, there are several examples that are
worth to mention despite they were out of the scope of this research.

With a slight deviation from the scope of this research, we can mention that
quite good examples of the legal technology start-ups, which work with the goal of

408 ’409

social mission, can be found in India. Such start-ups like Lawtoons™* or ‘Law for Me

provide range of legal services and educational materials dedicated to people who
could not afford traditional legal services. In Europe, German start-up of legal technol-
ogy ‘Helpcheck*!? defends consumer interests against big corporations and insurance
companies, helping those who could not otherwise afford legal services. Authors in
the area of research of legal technology notice, “In recent years clients have been more

thorough with their billing and spending on legal services, resulting in a need to be

more transparent and efficient”*"

We already can say that adoption of advanced technologies, digitalization, or

406 “Legal Tech Market Map: 50 Startups Disrupting The Legal Industry,” accessed 29 January 2021,
https://www.cbinsights.com/research/legal-tech-market-map-company-list/

407 “Legal Tech Startups,” accessed 29 January 2021, https://airtable.com/shr74dsY3wZMwLMBg/tble-
1gLbY7XwrlSQD/viwp8mj6JmaFoqZ VK ?backgroundColor=blue&layout=card&blocks=hide
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the incorporation of artificial intelligence are leading to the emergence of new ways of
working, producing, and providing services whether in the field of social entrepreneur-
ship or not. Because social enterprises do not completely fit into the pure concepts of
‘for-profit’ or ‘not-for-profit, this concept of ‘limited profitability’ should be recognized
more widely. For the same reason some aspects of legal technology could be useful
when thinking about encouraging the social entrepreneurship.

The legal technology industry is still growing. Therefore, we can ask how legal
technology can serve to development of this phenomenon as such. It is noticed that
this industry “has quietly built up a number of new categories over the last few years
such as electronic discovery, law practice management, and online legal services. How-
ever, there is still a lot of opportunity to improve processes within a legal industry still
attached to manual and paper-based processes.”*'> Most of social enterprises use social
innovation (or other kind of innovations). Therefore, they need and innovative legal
services. Here we could mention the concept of the Economy for the Common Good
(ECG). Austrian economist Christian Felber founded this socioeconomic and political
movement in 2010. The central proposition of ECG model is that “the economy should
be at the service of people, i.e., of the common good. The ECG model is cross-discipli-
nary and applicable to all kinds of companies and organisations”*"

We have already mentioned in this research that specific legal form of social
enterprise is not necessary for the legal framework of social entrepreneurship in every
particular state. Some legal frameworks at national level are necessary to provide legit-
imacy and visibility to social enterprises (also to organize incentives on state or local
level) allowing them to undertake unrestricted economic activity. However, different
traditions of the development of social entrepreneurship in different countries proba-
bly will not lead to the unified European legal form of the social enterprise.

From the scientific point of view, future evolution of different types of social
enterprises is inevitable. Therefore, what we have researched here can be re-evaluated
after several years and supplemented with aspects of constant change in society as well
as in legal development. Nowadays solutions that suit in different cultural environment
will inevitably shift, opening opportunities for continuing research.

Legal frameworks are important tools, which could help establish social enter-

412 Rafael Ziegler et all, An Introduction to Social Entrepreneurship: Voices, Preconditions, Contexts
(Cheltenham, UK: Edward Elgar, 2009): 1.
413 Ibid.
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prise sector in particular countries. The most important is the legal clarity which enti-
ties can be considered as social enterprises, what are their main objectives, duties, and
fiscal aspects of their operation. Moreover, such legal framework should not be too
strict, to avoid the over-regulation, which allows using more flexible legal tools.

We already mentioned, however, it is important to emphasize that social en-
trepreneurship legal frameworks develop in many countries differently, according to
that, what is the most suitable in order to implement ideas of social entrepreneurship.
Whether existing legal forms are adapted for social entrepreneurship or new legal
forms created, the socio-economic aspects should be kept in mind (including costs of
incorporation).

This approach has been used in the United States for the benefit corporations,
and in the United Kingdom. Although this example does not fall within the scope
of this research, we can mention legislation of the United Kingdom. The Companies
(Audit, Investigations and Community Enterprise) Act (2004) of the United Kingdom
introduced a dedicated form of legal entity — a community interest company.** Ac-
cording to this Law, a company limited by shares or a company limited by guarantee
may become a community interest company. The overall legal regulation of companies
under the Companies Act is applied to the community interest companies as well as
to the traditional companies; however, there is the specific regulation: community in-
terest companies must not distribute assets to their members. If regulations authorise
community interest companies to distribute assets to their members, the regulations
may impose limits on the extent to which they may do so. To obtain the status of the
community interest company, such company must comply with the so-called “social
enterprise test” requirements and its business results (profits) must target certain public
social needs (e.g., social housing, public transport). We see a distinct social character
in the content of the company’s activities, but the legal regulation emphasizes that such
a company is a profit-making private entity, not a charity or a public institution, and so
on. We have mentioned that the legal environment of the social enterprise in the Unit-
ed Kingdom is outside the scope of this research. However, from this example we see
that legal framework for social enterprises in different countries can vary a lot.

We mentioned that on a freedom of choice of the legal form based certification
scheme (e.g., in Denmark) contains some visible advantages. First, entities of all cor-

porate forms can use it if their legislation allows the pursuit of social goals. Second,

414 “Companies (Audit, Investigations and Community Enterprise) Act 2004 (c. 27), supra note, 188.
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certification scheme does not require reincorporation as a new legal form of company
(because reincorporation could cause significant costs).

As one of tasks, implementing main objective of this research has been the eval-
uation of the phenomenon of social entrepreneurship in the broader context of social
innovation, CSR, legal technology, and such global initiatives as the UN’s Sustainable
Development Goals (SDGs).**

We can ask why different legal forms of social enterprise could be important
and have an impact in seeking to implement SDGs? We already have noticed that the
legal framework for social entrepreneurship is important by creating social impact and
providing additional possibilities for using entrepreneurial methods. In addition, we
also think that it can act as SDG facilitator.

Various legal forms of social enterprise can be important for implementing
SDGs in particular countries (including countries that are investigated in this research).
In the simplest way of interpretation, they can provide space for entrepreneurial meth-
ods, which could meet social challenges, because the SDGs cover such for social entre-
preneurship important areas as education, health, employment, equality, environment,
etc. We could add that historically and traditionally, most of those areas are, together
with other political measures, tackled by social enterprise, especially in the countries
with more advanced sector of social entrepreneurship.

In our previous research, we already noticed that some of the legal forms men-
tioned in the Nordic countries correlate with the implementation of SDG’s more closely
than other legal forms. It should be stressed that not only described legal forms of social
enterprise determine correlation with SDG’s. Other factors, such as different strategies
and state policies, also affect this process. In Denmark, the role of social enterprise has
so far been disconnected from the implementation of the SDGs. Although with the
potential of the new legislation on social enterprise (socio-economic company) status,
the country is on the right track.*'¢

E.g., Denmark developed an action plan as a framework for how the Danish
government is working with the SDGs. Priorities in the action plan are divided among

environment, climate, growth, prosperity, and ensuring peaceful and safe communi-

415 The 2030 Agenda for Sustainable Development, including its 17 sustainable development goals
(SDGs), was adopted by Heads of State at a special United Nations (UN) Summit in 2015. The Agenda is a
commitment to eradicate poverty and achieve sustainable development worldwide by 2030. More on that:
“Sustainable development goals,” United Nations, accessed 29 January 2021, https://sdgs.un.org/goals
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ties.”” We think that social enterprises can work in all these areas, especially in coop-
eration with government and local municipalities. However, social enterprises almost
entirely operate as WISEs. It means that they mostly specialize on including people
with disadvantages or disabilities into the labour market, whether in businesses, or in
projects with no dependency on public service delivery.*s

Sweden’s Government is also concentrating on achieving better results in the
implementation of the SDGs. Up to date Sweden’s National Action Plan is intact. The
Government seeks with this Plan it to end hunger and poverty, achieve gender equality,
realise the human rights, and the empowerment of all women and girls. In addition, it
seeks for the lasting protection of the planet and its natural resources.*”

The SDG situation and its correlation with the social enterprise sector in Fin-
land, we think can be highly related with the Finnish Social Enterprise Mark. It could
be an instrument, which helps to achieve such goals as decent work, reduced inequali-
ties, and economic growth. Finland declares officially that it is one of the leading coun-
tries in the implementation of the 2030 Agenda. We also have to add that Finland de-
veloped a practical tool, called “Society’s Commitment to Sustainability”. With help to
this tool, government gathers stakeholders from different fields to promote the goals of
sustainable development.**

At this time in Norway, there is no specific legal form, which could fit the con-
cept of social enterprise on the full basis of our operational definition. Nevertheless,
Norway states great political and public awareness about the SDGs. The country’s in-
volvement in the implementation of SDGs can be potentially merged with a potentially
high level of social innovation. It also could become a tool for the further development
of the synergy between social entrepreneurship and SDGs.**!

Iceland’s voluntary national review on the implementation of the 2030 Agenda
for Sustainable Development states that the SDGs have been integrated into govern-

ment policy on social, economic, and environmental affairs. Therefore, we can state
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that Iceland’s government understands the potential of different stakeholders (includ-
ing legal entities that from the perspective of the operational definition can be con-
sidered as de facto social enterprises) to help in SDGs implementation. Iceland’s Gov-
ernment states that it seeks to identify marginalised groups in society, and help them
to build partnerships with different stakeholders, which could address environmental
issues.*”? In our previous analysis, we already stressed importance of the vocational
rehabilitation organisations in Iceland. An inter-ministerial working group leads the
work of the Icelandic government towards implementing the SDGs. In addition, the
government builds public-private partnerships and declares that the SDGs will not be
met without the involvement of the private sector.*”

Speaking about the Nordic and Baltic States, we should notice that they also
have strategies for helping to reach the SDGs. E.g., Estonian government takes ac-
tions and implements measures in the fields of 17 SDGs through the support from the
non-governmental sector.** However, it is unclear what the potential involvement of
the social entrepreneurship sector in this field is, because of the lack of information.

Latvia’s newly established social enterprises could apply for benefits from the
Government. The Law on Social Business (Section 8) defines types of benefits availa-
ble to social enterprises. It can be fiscal awards or many other benefits. Nevertheless,
up to this point it is difficult to decide how this regulation correlates with SDGs. The
same as the other mentioned countries, Latvia has a Sustainable Development Strategy,
which defines the sustainable development objectives. One of the most recent review
provides information that Latvia’s SDG challenges are mostly visible in such areas as
development of eco-eflicient and innovative economy and reduction of income and
opportunity inequality.*”® The above-mentioned problems also can be tackled by using
the potential of social enterprise, especially having in mind potential of new legislation
on social enterprises.

Lithuania still lacks legislation, which could define social enterprise as it is de-

422 “Iceland’s implementation of the 2030 Agenda for sustainable development. Voluntary national re-
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fined in our operational definition. The small exemption is only the law on WISEs. It
also has to be stressed that Draft Law on Social Business has a close relationship to the
SDGs. However, it is not stressed in the Draft Law explicitly. The Draft Law has foreseen
an obligatory social aim that must be sought by the social enterprise. Additionally, in
the Draft Law are included varieties of activities, from the integration of the disadvan-
taged to protection of the environment or cultural activities, which definitely could be
considered as closely relate with the SDGs. Therefore, it is quite early to draw conclu-
sions on perspectives of legal innovations that still are pending. If they finally find their
place in the legislation, they will introduce the process of establishing and maintaining
social business entities. Then they could possibly correlate and with the SDGs. The
Lithuanian report to the UN stresses that the development of an innovative economy
and smart energy is one of the main priorities.*** Here we could probably notice that if
the legal framework for social enterprise would be implemented soon (having in mind
the Draft Law on Social Business), it could significantly help with the implementation
of the above-mentioned priorities by exploiting potential of social enterprises as part-
ners of the Government and local municipalities, involving in different SDGs-related
projects.

Speaking about the implementation of SDGs in Germany, the state’s government
has decided to make its National Sustainable Development Strategy a key framework
for achieving the SDGs in Germany. The National Sustainable Development Strategy
sets the key principles guiding the national sustainability policy, which are intergener-
ational equity, quality of life, social cohesion, and international responsibility.*” When
seeking to implement proposed measures, especially before amendments to legislation,
the German government engages in a dialogue with stakeholders and other relevant
parties. This creates an opportunity to explain the proposed measures and enables
stakeholders to articulate their ideas, criticisms, and suggestions for improvements.
The local authorities, the scientific and academic community and the private sector are
also involved in this dialogue. Therefore, we can think that such approach is favourable
for governments and social enterprise sector cooperation while implementing sustain-

able development goals. This approach can be effective especially since one of the SGDs
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implementation goals is Making globalisation equitable, in particular by promoting
fair trade and income and job opportunities that ensure sustainable livelihoods (with
particular emphasis on promoting responsible supply chains and minimum social and
environmental standards).*?®

Austrian SDGs implementation is based on principles of ecological, social, and
economic dimensions, and it is declared as a constitutional state goal. Austria promotes
competitiveness and innovation while safeguarding the diversity of natural resourc-
es, ecosystem services and social progress. SDGs are anchored in nationwide Austrian
strategy documents: Climate and Energy Strategy, Three-Year-Programme on Devel-
opment Policy, Health Targets, Youth Strategy, and Foreign Trade Strategy. SDGs-Ref-
erences are also included in federal states’-strategies. In the light of social enterprise
development, it is important to mention that the Government Programme 2020-2024
further strengthens a targeted coordination in implementing the 2030 Agenda by sys-
tematically involving relevant stakeholders. Following a multi-stakeholder approach,
representatives of federal states, cities, municipalities, and social partners, stakeholders
from civil society, business and scientific community are committed to SDG-imple-
mentation.*” Therefore, it can be considered as for social enterprise sector favourable
approach.

Switzerland is already at an advanced stage in achieving various SDGs and has
already fulfilled a number of targets. For example, Switzerland is free from extreme
poverty, education is free, compulsory and of good quality. However, the baseline as-
sessment identifies areas where efforts at national and international level beyond exist-
ing policies are needed to achieve the SDGs. Consumption of natural resources, for ex-
ample, is increasing overall. Use of resources from within Switzerland for consumption
by its population is decreasing but use of resources from abroad is increasing in an un-
sustainable way. Switzerland is also committed to enabling disadvantaged groups - for
example people with disabilities — to benefit from the country’s prosperity. Moreover,
Switzerland’s private sector, NGOs and scientific community have also been committed

to sustainable development for a long time.**® An advisory group composed of inter-
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ested non-state actors has identified what it considers Switzerland’s priority challenges.
This group provides a platform for further dialogue with the federal government and
for partnerships for implementing the 2030 Agenda.** It is hard to distinguish social
enterprise involvement in this field. However, the provided information on involve-
ment of private sector, NGOs and scientific community allows progress to be assessed
positively.

We already emphasized that variety of legal forms can be used as some sort of
social enterprise. It is also important to stress that most of them can become a sub-
ject of implementation of the SDGs. In addition, we have to note that all jurisdictions
that were compared in this research have developed legal forms suitable for social en-
terprises. Some of researched countries have legal framework directly dedicated for
development of social entrepreneurship (e.g., Latvia or Denmark). In addition, in all
countries exist de facto social enterprises, which operate by using existing legal forms,
even if these forms are not directly developed for social entrepreneurship. We have to
emphasize that if countries only indirectly recognise social entrepreneurship sector,
the main characteristics of de facto social enterprises still meet the main criteria of
our operational definition (an entrepreneurial dimension, a social dimension, and a
dimension related to governance structure).

In this case, the most important aspect is the social mission of enterprise, which
should be expressed explicitly, whether by defining it in entity’s statute or by expressed
in some other (legally acceptable) way. In this context, we have to mention that there is
another part of social enterprise, which are in the “grey” area of legal regulation, or are
called quasi-social enterprises or social enterprises acting in quasi markets*? that could
be more detailed discussed in the future.***

Speaking about the necessity of the legal framework for social enterprises, ex-
perts notice, that it depends on what one wants with social enterprises. One danger
with having a specific form for social entrepreneurship is that the form could be used as
a legalized form for greenwashing. It means that somebody who does business in usu-
al unsustainable form could signal misleadingly to investors and society that they are

sustainable. Another danger is that if we have a separate legal form for social entrepre-
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neurship then it can be seen as a way of signalling that companies, which are not social
entrepreneurships, do not have to think about social issues anymore. In this context,
the argument that limited liability companies must strive only for profit is not correct.
It is a legal miss that the ordinary company form mandates maximization of returns
for shareholders. It does not do that in any country. So far, there are simply not enough
arguments, why the separate legal form of social enterprise should be introduced. It is
also unclear what could be the requirements for that form, and what kind of external
assessment would be used. Maybe it is something that could be done within the scope
of the ordinary company instead. Another question is how we regulate most existing
business undertakings and how we reform the mainstream company law in order to
ensure that any type of business is run in the sustainable way.***

One of the most important challenges in the context of social entrepreneurship
legal framework is the measuring of social performance. Especially that this question
is only partially of a legal manner. Performance of social enterprise is not related with
its existence as a legal entity, but rather with evaluative aspect of its existence. It means
that legal form may not directly influence social performance of enterprise. However,
we think that different legal forms provide different possibilities for action and there-
fore they indirectly influence social performance or social impact of particular social
enterprise. We fairly understand that social enterprise (at least in the most cases) could
not exist per se. To be a social enterprise means not only obtain e.g., a dedicated legal
status or legal form (which is strictly legal question). To be a social enterprise means to
carry out a social mission (which is not a legal question or partially legal). Social good
is usually recognized by society without a legal recognition of it. However, in the most
cases it is impossible to cover the whole spectrum of social good fully, which has to be
maintained on the state level. Therefore, countries prioritize some areas of social good
more than the other does. Then respective prioritized areas become a part of political
agenda. In this place, legal regulation steps in. The topics of political agenda are usually
implemented by different legal instruments (laws, rules, conditions, etc.). It means that
social enterprise performance is related with social good that is recognized on the state
level as important.

Additionally to our insights we can mention that researchers raise questions
what and how has to be evaluated in the context of social enterprise performance.

Should the focus be concentrated on revenues or earnings? Alternatively, it must be

434 Sjafjell, supra note, 156.
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concentrated on return on invested capital or profits per employee. When a compa-
ny simultaneously pursues a social mission and profit, it becomes hard to measure.
However, the range of possible evaluative metrics for social enterprise exists. Usually
those are very specific measures of impacts achieved by a particular type of entity, in a
particular industry, perhaps in a particular geography.***

Several measurement tools can be mentioned here for the sake of example (as
we mentioned, this question is only partially of a legal manner). E.g., already discussed
“B Lab” certification system in the US has its own “Impact Assessment” in the form
of an online survey available to dual- mission businesses free of charge. One more in
the US located private initiative is the “Impact Reporting and Investment Standards
(IRIS)” of the “Global Impact Investing Network (the GIIN)”, which provides com-
mon metrics for reporting the performance of impact capital.*® In Europe, one of
best-known initiatives is a methodical used and promoted EU-wide by the Swedish
non-governmental organization “Reach for Change”*” We believe that there can be
found much more examples of such activities. However, most of such impact measure-
ment activities or projects are run by the non-governmental sector. In this context, we
come back to legal area and raise question, whether such examples could encourage
policy makers to consider development of new legal tools, which could be used by
social enterprises officially. We know that most of the entities that operate like de facto
social enterprises (despite their legal form) are obliged to produce some kinds of an-
nual accounts. However, despite those accounts can provide some information about
social enterprise performance in general (mostly financial) sense, they are not tailored
for social impact measurement. One of realistic scenarios that we have in the EU on our
hands is the CSR reporting, which is obligatory for large companies.*** Of course, such
scale of reporting would be burdensome if it would become obligatory for smaller-scale
enterprises. However, the aspect of the social impact measurement (probably by some
soft-law measures, at least) could be considered in the countries that seek for the more

active promotion of social innovation through social enterprise sector.
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We think that one important remark must be done in regard of social enterprise
relation with charitable organizations, or simply charities. From the legal point of view,
in the most European countries charities are set up using legal form of foundation. In
this research, we speak a lot about foundation’s legal form as one of the alternatives
suitable to establish a social enterprise (set up a social business). For the sake of this
research, it has to be emphasized that not every single foundation could be considered
as de facto social enterprise.

Researchers stress that there is an ongoing debate whether philanthropic organ-
izations can honestly be called enterprises and whether they have made the required
cultural and organisational changes to operate as businesses. It is natural that some
voluntary and community organisations have not transformed and will not transform
into social enterprises.* Therefore, discussion about potential legal forms for de facto
social enterprises has to be moderate concerning some legal forms (as foundations, or
more precisely, charitable foundations.

In this sense researchers emphasize that “those who are interested in social en-
terprises primarily as a means of supplementing and/or replacing the income of char-
itable and voluntary organisations can be described as operating within the ‘earned
income’ school of thought about social enterprise”*® Separation of philanthropic ac-
tivity and social entrepreneurship is also important because by its nature philanthropic
activity has a top-down direction: people who have more give to those who have less.
When the social entrepreneurship with its mutuality has bottom-up direction: people
sharing democratic control over mutually beneficial activities.**!

Additionally to already-mentioned relation of the welfare state policy with so-
cial entrepreneurship can be said that some also suggest, “Any approach to outsourcing
public service provision that transfers control from government to organisations or
communities would damage the universality of public service provision, because each
local area would decide on different approaches and priorities”*** We would not agree
with this statement because social entrepreneurship (as it was already emphasized in
this research) is inseparable from social innovation process, which in the most cases

comes only from bottom-up approach. Therefore, the question what role social enter-
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prises could play in providing social welfare and local services could be answered by
emphasizing inevitable changes in the welfare state concept itself, which will have to
adapt (or is already adapting) social innovations to solve 21 century’s societal chal-
lenges.

After these remarks, we could proceed to some kind of evaluation and inventory
of the system of social enterprise legal forms. In this place, we think that our original
observations could be pared with observations of other researchers.

Based on some ideas of Kerlin**

and our personal observations, we can dis-
tinguish legal models of social entrepreneurship in countries without deviating from
economiic factors that are important for this research looking from the interdisciplinary
context. We suggest that the legal typology of social enterprise models would be de-
rived from three areas: non-profit (or non-governmental), partially profit-driven, and
for-profit. Then these models correlate with Kerlin's factor-driven, efficiency-driven,
and innovation-driven economic models.***

Although Kerlin methodology is well established we do not rely solely on it,
because we seek for categorization of the legal models of social enterprises. Therefore,
we suggest that the above-mentioned Kerlin factor-driven, efficiency-driven and inno-
vation-driven economic models can be interchangeable and cannot be strictly tied with
the stage of economic development in particular country. Based on that we suggest that
there can exist several different social enterprise models in one particular country. This
suggestion comes from such variables (or legal framework elements) in the legal field
as governance, initial capital, accountability, profit distribution, etc.

We already made some concluding remarks after comparative analysis of social
enterprise regulation in different countries. However, having in mind Kerlin’s method-
ology and our personal observations we can stress one more time that socio-economic
aspects of social entrepreneurship are primary reasons why social entrepreneurship
exists per se. Legal preconditions, however, support the existence of the phenomenon of
social entrepreneurship. Historically such legal forms as associations and foundations

were intended to serve for a quite narrow goal. Nowadays, with help of social innova-
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tion or an innovative attitude to solution of social problems, understanding of possi-
bilities behind traditional legal forms expands thanks to social enterprise. Therefore,
social entrepreneurship not only seeks to implement its social mission, but (we already
emphasized) its initiatives create new forms of business and society partnership, from
which benefit not only target social groups, but also the whole society. Usually, the set-
up of social enterprise is dictated by the nature of the social needs addressed, resource
availability, and the ability to capture economic value. However, prospects of universal
European legal form of social enterprise at this point are very questionable because of
very different legal and socio-economical traditions in different countries.

In addition, we have to notice that legal status of social enterprise creates more
challenges than it could be seen from the first sight. Different definitions, methods, and
procedures are utilized in different countries to obtain the legal status of social enter-
prise. The most challenging aspect is the hybridity of the legal status of social enter-
prise. Social enterprises usually seek the dual mission of achieving financial benefit (or
at least financial sustainability) and serving social purpose. In such way, they cannot be
categorized within traditional categories of private, public, or non-profit organizations.

Definitely, legal framework of social enterprises correlates with actual circum-
stances in order to create (or to amend, or adopt) legal basis for actual social rela-
tionship, in this case - social entrepreneurship. The above-mentioned aspects show
that most of the social problems go in front of the social innovation. More precisely,
aspiration to solve a social problem leads to social innovation, which then can be im-
plemented with or without help of special legal framework. It can be the case in any
of the above-mentioned (factor-driven, efficiency-driven, and innovation-driven eco-
nomic) models or non-profit, for-profit, or hybrid legal forms. It means that not in all
cases there is a need of a concrete legal framework to solve a social problem with help
of social innovation. On the other hand, in some cases a new legal framework as such
can serve like social innovation itself. In such case, boundaries between social and legal
aspect of social entrepreneurship are even more blurred. In such cases, we have to stress
one more time importance of socio-economic and cultural environment. If some social
innovation (like, certain legal framework) in particular societies is acceptable, in other
societies it can be unwelcome, or at least not understood. Therefore, we can one more
time emphasize that natural development of societal relations could not be forced by
any legal framework if it is not accepted by society. We already emphasized that such

approach meets the view of legal realism. The starting point of the realist account of
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law is its critique of a purely doctrinal understanding of law. Law is going institution
(or set of institutions) caused by the tensions: between power and reason, and tradition
and progress and a social process is not something that can happen at a certain date.

Moreover, different organizational approaches, whether it is dedicated legal
form (status), WISE, or de facto social enterprise, theoretically use a different instru-
ment (a kind of a specific tool) to address need of society. We already agreed on that ac-
cording to our personal observations and insights of other researchers. We also stressed
that this did not necessarily affect the effectiveness of social entrepreneurship sector. It
means that, from the legal point of view, market or public policy failures not necessarily
indicate a need for an original legal solution. On the other hand, a legal solution does
not have to be underestimated, because legal framework may create or demolish barri-
ers for implementation of public policy measures.

Appendix B shows summarised information on the main and most popular le-
gal form suitable for social enterprise in every discussed country. We several times
emphasized that operational definition of social enterprise, used for the purpose of this
research, consists of three dimensions: an entrepreneurial dimension, a social dimen-
sion and a dimension related to governance structure. Therefore, in the Appendix B
mentioned legal forms meet best this definition and the categories, defined in the SBA
and our operational definition:

A social enterprise as a legal entity operates in the social economy whose main
objective is to have a social impact rather than make a profit for its owners or share-
holders.

This legal entity operates by providing goods and services for the market in an
entrepreneurial and innovative way.

It uses its profits primarily to achieve social objectives.

It is managed in an open and responsible manner and involving employees, con-
sumers and stakeholders affected by its commercial activities.**

Here also we can see already mentioned pattern where special (dedicated) regu-
lation exists beside traditional legal entity regulation. The last one is the most common
social enterprise development scenario. I.e., employment of existing legal forms in so-

cial enterprise sector is the most commonly found approach.
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3. CHALLENGES OF LEGAL REGULATION OF SOCIAL
ENTREPRENEURSHIP AT THE EU LEVEL

3.1. Context of the EU legally binding acts

In the beginning of this part, it is worth considering whether the refinement
of social entrepreneurship legal preconditions could come from EU regulation or vice
versa. The national regulation in our research is examined first because we think that
it is more significant. We base this on the argument that is difficult to regulate social
entrepreneurship at EU level, as social enterprises operate at a more micro level and
adapt to local specificities. Therefore, we can suggest that it is more rational to set only
soft law measures (guidelines, value standards, etc.) at EU level, which not always are
subject to law but allow good practice to be adapted.

We think that the most important is to allow national legislation to adapt good
practices, which may not necessarily be transferred from supranational EU initiatives,
but from the state to the state on a cross-border basis. So, it is not just legislative ini-
tiatives at EU level that matter, but also discussion platforms such as GECES** where
cross-border experiences can be shared horizontally while discussing key principles in
this area at EU level.

Despite this assumption, we have to look into legal preconditions of social en-
trepreneurship, which possibly exist on the EU level and evaluate them according to
goals of this research.

Speaking about nowadays company regulation (and not only about social enter-
prise), it has to be kept in mind multinational legal environment. Despite social enter-
prise most commonly being small entities, they also are actors of international business
community. They have possibilities to choose not only from a national catalogue of do-
mestic legislative variations, legal forms, codes of conduct and funding options, but if
they act internationally, they can choose from several jurisdictions. Of course, besides
the mentioned economic benefits there are concerns about environmental degradation,
human rights violations, and tax evasion. Therefore, different jurisdictions try to pre-
vent undesirable corporate conduct. In this case, the EU acts as a supra-national norm

creator and establishes at least a certain minimum of legal standards for companies.
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The minimal standards for sustainable corporate conduct are created and through var-
ious policy documents and secondary legislation, and even determined in the primary
EU legislation.*” Article 3 of the Treaty on European Union defines that the Union
“shall work for the sustainable development of Europe based on balanced economic
growth and price stability, a highly competitive social market economy, aiming at full
employment and social progress, and a high level of protection and improvement of the
quality of the environment.”

We already emphasized that the legal frameworks are important for legal cer-
tainty in the particular area of legal regulation. By defining the nature, mission, and
activities of social enterprises, and by granting social enterprises recognition and vis-
ibility (e.g., by implementation of national strategies), such legal certainty could be
reached. It can also be supported by the above-analysed examples.**

The European Commission declares that social economy gives a lot to the Eu-
ropean Union. The Council of the European Union defines the social economy as a key
driver of economic and social development in Europe.*

Although in this work we research concrete countries, it must be mentioned
that countries, which do not fall within the scope of this research, also have their own
level of development of the legal framework of the social entrepreneurship. E.g., adop-
tion of laws regarding the social economy in some countries (e.g., Spanish Social Econ-
omy law of 2011,"° Portuguese Social Economy law of 2013,*! and French Social and
Solidarity Economy law of 2014**?) constituted a significant step forward, fostering the
development and rising the visibility of the social economy in the above-mentioned
Member States of the EU.

The European Economic and Social Committee highlights the figures that “in
2016 there were 2.8 million social economy enterprises and organizations in the Euro-

pean Union that employed 13.6 million people and represented 8% of the EU’s GDP.
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Therefore, the social economy is a crucial part of the EU socio-economic landscape”*?

“Despite the social entrepreneurship has become a source of hope, people still
know little about its origin. By their origin, social entrepreneurs usually do not rely
on business and government for the realisation of their ideas and aiming systematic
change. Social entrepreneurs are usually promoted by the non-governmental organi-
zations, the media, policymakers, etc. They become branded and politicised actors”**
Marked-based social system of democratic society has clear advantages in comparison
to other socio-economical systems. However, some researchers argue, “the danger of
an uncritical and exclusive promotion of a free and market based (social) system is ob-
vious. There are areas where the state has a duty to act and to ensure the basic security
of its citizens”** Therefore, the question is, whether legal environment for social en-
trepreneurship should be developed only as recognition of such business form, which
tackles social problems, or also as a societal phenomenon per se.

European Commission report on social enterprises and their eco-systems in
Europe illustrates the state and development of social enterprise and pays attention
to the findings of recent empirical and theoretical research on social enterprise at the
international level. “** What can we learn from such empirical studies? It showed that
national legislatures interpret definition of social entrepreneurship very differently. The
opinions vary and among academics, and even among social entrepreneurs. Two main
approaches are usually mixed. First approach consists of efforts to identify main fea-
tures of social enterprise. The other approach focuses on general entrepreneurial dy-
namics oriented to social innovation and social impact; therefore, it is wider than only
social enterprise-oriented approach. Therefore, from the legal point of view the Euro-
pean Commission states that legislation designed for social enterprises could boost
reproduction of legal forms, which could be based on deeper understanding of social
enterprise dynamics.*”’

Therefore, we can stress that development of legal preconditions of social en-

trepreneurship in the origin country of the author of this research - Lithuania - could
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take place in two concrete directions. First, there could be pro-active promotion of
private business initiatives, which could deal with social problems. Second, it could
be application of social innovations and business models for the purposes of encour-
aging companies of different legal structures and non-governmental organisations to
get involved in social entrepreneurship. The drafting of the future legislation for social
entrepreneurship is possible only with pro-active involvement of the social enterprise
community in the drafting process. In addition, a top-down approach probably would
fail because of insufficient knowledge of social entrepreneurship and social innovation
structure within the governmental organizations. No active engagement on the part of
the social enterprise community could lead to legislation, which could be excessively
restrictive or ineffective at all.

We know the European Commission refers in its Communication not to con-
crete legal forms, but to variety of types of business. It is an important statement, which
could indicate that legal definition within the frame of one legal form is encouraged by
neither the Commission, nor possible knowing lots of variations of legal forms in dif-
ferent states. Typically, those are businesses, which provide social services or goods do
disadvantaged or vulnerable members of society. Such services can consist of housing,
health care, elderly or disabled persons’ assistance, childcare, inclusion of vulnerable
groups, etc. On the other hand, it could be models of business with a method of pro-
duction of goods or services with a social objective. It can be social and professional
integration via access to employment for people disadvantaged in particular by insuffi-
cient qualifications or social or professional problems leading to exclusion and margin-
alisation but whose activity may be outside the realm of the provision of social goods
or services.**

We know that the definition of Social enterprise in the SBA is not legally bind-
ing. However, it became legally binding in the other legal acts. E.g., Directive 2014/24/
EU of the European Parliament and of the Council of 26 February 2014 on Public Pro-
curement* is an important legally binding act, which sets public procurement rules
for all Member States.

Article 77 paragraph 1 of the Directive defines legal definition of the reserved
contracts. Above-mentioned article states “Member States may provide that contract-
458 Ibid.
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ing authorities may reserve the right for organisations to participate in procedures for
the award of public contracts exclusively for those health, social and cultural services.
An organisation referred to in paragraph 1 shall fulfil all of the following conditions:
its objective is the pursuit of a public service mission; profits are reinvested with a view
to achieving the organisation’s objective; the structures of management or ownership
of the organisation performing the contract are based on employee ownership or par-
ticipatory principles, or require the active participation of employees, users or stake-
holders” We see that Article 77 defines the most important features of the organization,
which actually match the criteria of social enterprise defined in the SBL

In addition, Article 20 of the Directive also speaks about reserved contracts:
“Member States may reserve the right to participate in public procurement procedures
to sheltered workshops and economic operators whose main aim is the social and pro-
fessional integration of disabled or disadvantaged persons or may provide for such con-
tracts to be performed in the context of sheltered employment programmes, provided
that at least 30 % of the employees of those workshops, economic operators or pro-
grammes are disabled or disadvantaged workers” We can state that this particular Ar-
ticle refers to WISEs, which are the main forms of social enterprise in most countries.*®

The next legally binding document to be mentioned is the Regulation (EU) No
1296/2013 of the European Parliament and of the Council of 11 December 2013 on a
European Union Programme for Employment and Social Innovation.*" This particu-
lar Regulation establishes a European Union Programme for Employment and Social
Innovation. In Article 2 of the Regulation social enterprise is defined in the same was
as it is in the SBI. Despite definition of the social enterprise status is not the goal of this
Regulation per se (it regulates financial support measures for different activities, which
include and support for social enterprise), it is very important for the recognition of
social enterprise status for practical purposes. Together it strengthens and legal status
of social entrepreneurship on the EU level.**

These examples showed how legally non-binding definition becomes legally

binding and affects not only the EU supranational legislation, but also for the purposes
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of implementation of the above-mentioned Acts, it also affects Member States legisla-
tion.

Moreover, from the above-discussed examples, and from general observations
we can state that overall EU legal framework for social enterprises can exist. In addi-
tion, some of elements of such legal framework, we see, exist already. However, speak-
ing not about regulation of some concrete areas (as mentioned public procurement,
financial support measures) the definition of social enterprise based on the SBI is not
legally binding for the EU Member States. Therefore, Member States and other coun-
tries can define their own legal status and general legal framework for the social enter-
prise. However, there are several cases where the social entrepreneurship is mentioned
in the obligatory EU legislation. We already discussed Directive 2014/24/EU and Reg-
ulation (EU) No 1296/2013.

In legal and regulatory terms, social enterprise, as used in the context of the
SBI, is primarily a policy concept and not, generally, a legal or regulatory concept. The
primary legal and regulatory means of understanding and ‘interpreting’ the concept
of a social enterprise in different Member States is by reference to the underlying legal
forms that are available for different forms of economic activity and are used by social
enterprises.” From the examples above, we see that the definition of the identity of
social enterprise allows policy makers to design and implement specific public policies
for social enterprises or social investors, including measures under tax and public pro-
curement law. It prevents ‘abuses’” of the social enterprise brand and helps to identify
potential investees for social investors.

We already mentioned that the above-mentioned legal acts could not be called
legally binding in the overall sense (we already emphasized that specific legal regime
for the social enterprise is applied only in the context of the purposes of particular
Regulation and Directive). Returning to the question raised in the beginning of this
chapter, we can rearrange it and ask whether the overall EU legal framework for social
enterprises is necessary.

One of the concrete examples of the complexity of this situation can be the Stat-
ute for a European foundation. The project of the Statute drew a perspective of the first
potential European social enterprise form. The Proposal on the Statute for a European

Foundation was presented in 2012. The main purpose of the Proposal was to create new

463 “Social Enterprise in Europe. Developing Legal Systems which Support Social Enterprise Growth,”
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European legal form intended to facilitate foundations’ establishment and operation in
the single market. It would allow foundations to more efficiently channel private funds
to public benefit purposes on a cross-border basis in the EU. After the unsuccessful
negotiations, the Proposal was withdrawn from the EU legislative agenda in December
2014.** 1t is difficult to consider whether the Statute for a European Foundation would
be the first significant step towards harmonization of social entrepreneurship legal
framework on the EU level. It was stressed in the Proposal that “the legal framework in
which public benefit purpose entities carry out their activities in the Union is based on
national laws, without harmonisation at Union level. In addition, there are substantial
differences between civil and tax laws across the Member States. Such differences make
cross-border operations of public benefit purpose entities costly and cumbersome”*
Despite the Proposal was not developed further, European Commission emphasized in
such way that legal framework for social entrepreneurship is needed. However, since
the Statute was not adopted it reflected opinion of the EU Member States, which in-
dicated that the Member States (at least so far) are keen to regulate respective area
independently.

Moreover, in this context we can raise question whether existing European le-
gal forms (European Economic Interest Grouping, European Cooperative Society, and
European Company) would be suitable for social entrepreneurship. The Regulation
(EEC) No 2137/85 on the European Economic Interest Grouping (EEIG)*¢ provides
that the purpose of the grouping is to facilitate or develop the economic activities of its
members by a pooling of resources, activities or skills. Therefore, grouping differs from
a firm or company principally in its purpose, which is only to facilitate or develop the
economic activities of its members to enable them to improve their own results it is not
intended that the grouping should make profits for itself. a grouping’s activities must be
related to the economic activities of its members but not replace them so that, to that
extent, for example, a grouping may not itself, with regard to third parties, practise a
profession, the concept of economic activities being interpreted in the widest sense.

The other European legal form - European Cooperative Society — according to

464 “Proposal for a Council Regulation on the Statute for a European Foundation (FE),” COM/2012/035
final - 2012/0022 (APP), accessed 1 February 2021, https://eur-lex.europa.cu/legal-content/EN/ALL/?uri=-
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Council Regulation (EC) No 1435/2003 on the Statute for a European Cooperative So-
ciety (SCE)*’ should have as its principal object the satisfaction of its members’ needs
and/or the development of their economic and/or social activities. Profits should be
distributed according to business done with the SCE or retained to meet the needs of
members.

The third European legal form — European Company (SE) - is a type of public
limited-liability company that allows running business in different European countries
using a single set of rules. Public limited-liability companies, formed under the law of
a Member State, with registered offices and head offices within the Community may
form an SE by means of a merger if at least two of them are governed by the law of
different Member States.**® In general, principles, a SE is limited liability company with
accent on certain rules that help to operate it internationally.

Following our operational definition of social enterprise, we can see that EEIG
would not be suitable legal form for social enterprise because of its specific purpose.
The SCE technically could meet the criteria of our operational definition of social en-
terprise. Moreover, cooperative as a legal form, in the most countries is suitable for
operation of de facto social enterprises. However, having in mind that the scale of oper-
ation of the most of social enterprises is small, the form of SCE would be hardly suitable
for most of them, having in mind that according to the Regulation subscribed capital
an SCE shall not be less than EUR 30000. The same situation is also with a SE, which
technically being a limited liability company could set in its articles of association a
social mission and define restrictions on profit distribution. However, the amount of
the subscribed capital, which shall not be less than EUR 120 000, would be burdensome
for the most of social enterprises.

The examples above illustrate that legal framework of social entrepreneurship
is a complex thing, where adoption of existing legal forms (whether on European or
national level) is not easily implementable. However, that one of the most important as-
pects is the general understanding of the concept of social enterprise. In any way, poor

understanding of the concept of social enterprise could be defined as one of the most
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important aspects for the future development of this sector. The strict harmonization
should not be there where it is not strictly necessary. Usually, business people are in
favour of harmonization, because they like to have one set of rules, because it is easier
to understand. However, sometimes it is bad idea to go in that direction. The harmoni-
zation is problematic because it prevents competition in rule making. “We can under-
stand that competition can be bad sometimes, because than we can have a race to the
bottom. Therefore, we must set some minimum standards. Nevertheless, competition is
healthy in that sense that people usually strive to do better. Therefore, the competition
in regulation is also a good idea**”

We know that there are some elements that already reflected in the EU regula-
tion, whether it is directive on reporting, which obliges companies to report on their
CSR activities. The so-called non-financial reporting directive lays down the rules on
disclosure of non-financial and diversity information by large companies. This di-
rective amends the accounting directive (2013/34/EU). Companies are required to
include non-financial statements in their annual reports from 2018 onwards. Under
this Directive (2014/95/EU), large companies have to publish reports on the policies
they implement in relation to environmental protection, social responsibility and
treatment of employees, respect for human rights, anti-corruption and bribery, as well
as the diversity on company boards (in terms of age, gender, educational and profes-
sional background).””® Also there is an ongoing discussion on the quota system on the
boards of companies. Resent study showed that despite some encouraging progress in
recent years, the under-representation of women on companies’ boards and among
the management positions remains an important challenge for EU Member States. As
the authors of the study notice, “this under-representation means that the potential of
highly skilled and needed human resources remains untapped, as evidenced by the dis-
crepancy between the high number of female graduates and their number in top-level
positions. Women still face numerous obstacles on their way to reaching senior posi-
tions*”!

Therefore, in the future, there will be additional social elements included in the

corporate legislation on the EU level. On one hand, it will be caused by the European
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Green Deal,? on the other, by the environmental or social limitations or guidelines
that are applied on different EU financial programmes.*” In this context, we can men-
tion the very recent initiative. In October 2020, the Council of the EU adopted the Plan
on the Recovery and Resilience Facility (RRF), a new tool providing Member States,
with financial support to step up public investments and reforms in the aftermath of
the COVID-19 crisis. To receive support from the RRE, Member States must prepare
national recovery and resilience plans setting out their reform and investment agendas
until 2026. The most important is that the national recovery and resilience plans must
rely on such aspects as climate action, environmental sustainability, social resilience,
etc.”* It means that national governments will have opportunity to include increased
social clauses in the projects, which will be implemented by different actors (including
businesses) nationwide.

Moreover, experts have an opinion that we have some kind of harmonization
in the sense that we have limited liability companies all over the world, we have some
forms of cooperatives, foundations, and associations in the most countries and so on.*>
If we speak about full harmonization in the sense of separate legal form, that is exactly
the same in all countries, then in the best case it would be a very long term to imple-
ment it. However, it would be very important to have some kind of general framework
for assessment of business, disregarding how it calls itself. In that sense, harmonization
would be useful. The harmonization of different assessment forms of sustainability re-
ports also might be very important. The legal form for social entrepreneurship can be
useful. However, legislators — in any country - could start by looking into legal forms
that they have if the existing legal forms could be used for what they want to achieve.
E.g., cooperative, used in many countries as an organizational form of some kind of
social entrepreneurship.*’®

In the context of our research, we can emphasize that such assumption is impor-
tant and in the case of social enterprise legal framework. First, we already emphasized

that the most important accent in the social enterprise legal framework is legal certain-
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ty. So, while developing legal frameworks for social enterprises in different countries
(despite the variety of legal forms), some basic steps of harmonization could take place
as it takes place in the case of limited liability companies (and some other legal forms)
in terms of assessment, impact measurement, value orientation, stakeholder priority

approach, etc.

3.2. The EU soft law measures as important part of the legal
framework

We already mentioned that unified social enterprise form on the EU level would
be hardly possible for multiple above-mentioned reasons. However, it does not mean
that harmonization of this area in the legal sense is not possible. We think that other
kind of means could be used more actively in this area. It means that further question
is whether some alternatives to strict legal regulation could be useful. In this case, we
have in mind soft law measures, which could catalyse faster development of the social
entrepreneurship sector.

We already know that there is variety of social economy operators across the
EU. We can distinguish them in two main groups — market producers and non-market
producers. The group of market producers consists of non-financial entities (e.g., co-
operatives, social enterprises, other association-based enterprises, other private market
producers), financial entities (e.g., credit cooperatives, mutual insurance companies,
insurance cooperatives), and governmental sector. The group of non-market pro-
ducers, on the other hand, consists of households and non-profit institutions serving
households (e.g., social action associations, social action foundations, other non-profit
organizations serving households: cultural, sports, etc.). Most of the above-mentioned
operators can be considered as social enterprises. However, tot all of them are recog-
nized as social enterprises by local governments or communities. We can say that they
are ‘players’ of the third sector and together - the social economy.*”

Another quite relevant definition is a ‘collaborative economy’ We can state that
it is closely related to ‘social economy’. Both definitions were discussed in the theo-
retical part of this research. In the Communication “A European agenda for the col-
laborative economy” (COM/2016/0356 final), the European Commission defines that
collaborative economy consist of “business models where activities are facilitated by

477 “Social Enterprise in Europe. Developing Legal Systems which Support Social Enterprise Growth,”
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collaborative platforms that create an open marketplace for the temporary usage of
goods or services often provided by private individuals” 7

The European Commission defines that collaborative-economy transactions
can be carried out for profit or not for profit. Several categories of actors (stakeholders)
are involved in the collaborative economy. Those stakeholders are service providers
— private individuals or professionals; users of such services; and intermediaries who
connect providers with users. Such intermediaries can also be called as ‘collaborative
platforms’*”®

In addition, we can mention that in development of social entrepreneurship
are involved not only political but also financial institutions. E.g., the Social Impact
Accelerator is a fund of funds created in 2015 by the European Investment Bank group
and European Investment Fund (EIF) that targets social enterprises. Its goal is to invest
funds in social entrepreneurship based on a new framework (developed by EIF) for
quantifying and reporting on social impact metrics.**® We see that the sphere of financ-
ing of social entrepreneurship clearly relies on technological aspects, such as social
impact metrics, etc. Despite is not directly related with use of legal technology; it clearly
indicates connections between technological and social innovation.

European Commission in 2011 published a document: “Buying social: a Guide
to taking account of social considerations in public procurement”*! This document
was dedicated to assist public authorities to buy products and services in a socially re-
sponsible way in line with EU regulations and general political lines. The tool of public
procurement from the perspective of this document was seen as instrument to stimu-
late greater social inclusion. The Guide explained the wide range of possibilities offered
by the EU public procurement rules, which could allow involvement of social aspects in
the procurement processes. Therefore, it can be seen as an attempt to stimulate pro-ac-
tive use of soft-law measures in the regulation of social entrepreneurship. However, the

above-mentioned Guide now is already outdated should be revised in order to keep it
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up to date.

We can state that different stakeholder groups make their attempts to intro-
duce more soft-law measures in the regulation area of social entrepreneurship. E.g.,
Social Economy Europe (SEE)** proposed to introduce a European commission rec-
ommendation, which would establish the main principles and characteristics of the
social economy, as well as its main legal forms. According to SEE such legal forms are
cooperatives, associations, mutual organizations, foundations, and social enterprises.*

We see that different social economy legislators (and stakeholder groups) have
their interests and make attempts to encourage the European Commission to work
more actively towards clear social enterprise measures (whether defined by hard or
by soft law). First steps, as removing barriers for cross-border operations, could pos-
sibly allow and greater recognition of social entrepreneurship as a unified concept. In
addition, we can say that such stakeholders as the SEE think that “social economy can
flourish only if a legal framework with suitable political, legislative, and operational
conditions is introduced at EU level”**

As the quite new phenomenon, social enterprises acquired significant impor-
tance in European and national policies in recent years. Together with that grows the
awareness that social enterprises create sustainable and inclusive development and
stimulate social innovation.*®® By focusing on people as much as profit, they foster a
sense of social cohesion and promote the common well-being.

We could definitely state that the potential of the social economy and social en-
terprises is not exploited fully. Attention to social innovation grows in some countries
more rapidly than in others. However, we see that there is a lack of information about
social innovations on the EU level. Therefore, we think that much more needs to be
done at different levels of public policy to optimize the general conditions and funding
support for social entrepreneurship sector.

To foster the social economy, we have to develop an environment that facilitates

access to funding, adequate legal framework, and awareness on the national and local
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level. The EU policy should guide national policies, possibly, through the soft law meas-
ures, towards this goal. The definition of social innovation and its relation to the status
of social enterprise as a legal concept can significantly contribute to this purpose.**

European Commissions definition of a social enterprise shows us that there can
be hundreds of social enterprise model variations. Nevertheless, the core elements of
the definition of social enterprise are based on the criteria defined in the several times
mentioned Commission’s Social Business initiative. Such elements as social impact (in-
stead of profits for owners or shareholders), way of operation in an entrepreneurial and
innovative fashion and use of the profits primarily to achieve social objectives are dis-
tinctive (however, not always legally defined) features of the social enterprise. Accord-
ing to Commissions definition, a social enterprise supposed to be managed in an open
and responsible manner, involving employees, consumers and stakeholders affected by
its commercial activities. The Communication of the Commission does not prioritize
any specific form of legal entity as a social enterprise.

Any country can decide by itself whether the social enterprise is supposed to
obtain special legal form or not, therefore in some countries social enterprises fall into
some legal regulation, in others - not. In some countries, social enterprises operate in
so-called “grey area’, by using other forms of entities for their legal status. European
Commission, by its definition, recognizes such social enterprises. However, there is
a lack of certainty because of the multitude of variations. This leads us to the conclu-
sion that soft law measures and initiatives taken by the Commission could be more
pro-active, or have to be more purposefully aimed at target groups in the sector (policy
makers and social entrepreneurs.

Answering the question whether the soft law measures and legal technology
could catalyse development of legal preconditions for social entrepreneurship high-
lights three tendencies.

The first, so far particular countries can decide whether the special legal form of
social enterprise is needed. Therefore, connection of regulation of incorporation and
maintenance of social enterprise with legal technology also varies in different states.
We can say that the correlation between the above-mentioned aspects is so far quite
insignificant.

The second, the legal technology is already contributing to the area of social

entrepreneurship in particular circumstances. We see that sphere of financing of so-
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cial entrepreneurship hugely relies on the technological aspects, such as social impact
metrics, etc.

The third, soft law measures could be seen as instruments, which help to imple-
ment the self-regulation of particular economic sectors. By adding the aspect of legal
technology, a significant step forward can be made. Giving social enterprise access to
online software that reduces or in some cases eliminates the need to legal consultation,
can promote a simplified development of social entrepreneurship. In addition, different
guidelines, codes of conduct, standards, CSR principles, and other soft-law measures
agreed on transnational dialogue can bring more clarity in the regulation of the sector.

Not only EU, but also OECD (usually in cooperation with the EU institutions)
pays attention for importance of different soft law measures dedicated for social enter-
prises. The OECD together with the European Commission recently launched an initi-
ative called “The Better Entrepreneurship Policy Tool” It is an online tool designed for
policymakers and other interested parties at local, regional and national level who wish
to explore how public policy can support youth, women, migrants and the unemployed
in business creation, self-employment, and the development of social enterprises.*"
By using provided tools, policy makers and stakeholders can evaluate the overall situ-
ation, whether current policies and programmes enable and support social enterprises
to start-up and scale-up. Therefore, this initiative can serve as an example of the com-
ponents needed in order to improve general infrastructure for social entrepreneurship.
Analysis of the social entrepreneurship infrastructure can be implemented in different
countries using the same set of components. Schematically those components can be
depicted like this:
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Input: assessment of social entrepreneurship policy

Output: assessment results — evaluation of the existing social
entrepreneurship policy measures

Figure 5. Analysis of the social entrepreneurship infrastructure*s®

By the definition of social enterprise, culture is referred to local traditions and
activities, including those by civil society and social economy organisations. By the
definition of institutional framework, it is referred to the evaluation of institutional
support to social enterprise development. In addition to this, under the definition of
legal and regulatory framework, it is evaluated whether the existing legal framework
defines social enterprises and whether administrative procedures to start a social enter-
prise are easy to access and understand. Under the definition of access to finance is as-
sessed whether the finance market has been mapped, which financing instruments are
available for social enterprises. Under defining access to markets, it is looked at the ex-
tent to which public procurement is used to support access to public markets by social
enterprises, and whether social enterprises make use of new technologies. Considering
whether affordable training, coaching and/or mentoring initiatives are available for the
different stages of development of social enterprises is evaluated under definition of
skills and business development support. And finally, under the definition of manag-

ing, measuring, and reporting impact is evaluated whether social enterprises and their
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umbrella organisations engage in creating measurement and reporting frameworks,
and if support like training and/or access to existing methodologies is provided.*®

Experts also notice that soft law measures are important and relevant. They af-
fect the life. The main difference between hard law and soft law measures is a different
time span. In the case of the soft law or the guideline, it takes longer period for the
companies to accept it, adopt it, and to reflect on it. “Often there are some first mov-
ers, leaders take the initiative and the others then follow, therefore it can be called a
grassroots movement. When we have a hard law, then it is lowered from the top and is
implemented on the obligatory basis, without any leadership and initiatives. As we go
forward, there will be more emphasis on soft law measures, especially different inter-
nal guidelines within companies - it is different important topic”** Since we already
discussed the European Commission’s efforts to implement some supra-national regu-
lation in the social entrepreneurship sector by adopting Statute on European Founda-
tion, which was unsuccessful, we can think that hard law measures in the field of social
entrepreneurship are whether untimely, or at all unneeded because of very nationally-
or locally-oriented social enterprises sector in all discussed countries.

Moreover, most of the experts agree*!

that it is necessary to have a framework in
legislation that is a default system. Even it is non-mandatory, it is still a good idea to put
that provision in the companies’ act, because it becomes a default rule that people can
follow or not, but it helps them in the sense that the legislation is like a “standard model
contract”. We can agree with this opinion because it could create possibility to evaluate
personally (from the point of view of a social entrepreneur) whether provision impor-
tant and applicable in their personal case. Character of default provision determines
whether it becomes binding for parties or not. First of all, it could help entrepreneurs
to set up a company, using particular default provisions, which are tailored for social
enterprises.

The next question is do we need such provisions in the respect of social compa-
nies. From interviewed experts we found out that it is not necessary in some particu-
lar countries (e.g., Denmark), because the most countries have legal framework where
social enterprises could either set up an ordinary company and simply disregard the

profit motive and run the company for other reasons, or (in some countries) could use
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more tailored legal forms (like industrial foundation). “In [some] jurisdictions it could
be necessary because their way of thinking is different. If you believe that it is necessary,
then it is a good idea to set up a legislation that is tailor-made to that kind of compa-
nies. If there is a feel that there is a need for some regulation, but the legislator is not
certain then it is a good idea to go for a soft law rule, where people can choose whether
to follow certain recommendation, or if they feel strong necessity, they can choose the
other direction”*? However, we have to admit that such entities that could be called
industrial foundations are not typical for other countries (e.g., Baltic States). Therefore,
it means that such option could not be considered as widely applicable. The experts
also stress that: “it is not wise to make hard law on things, which is really soft. In other
case — the hard law rules sometimes are easily circumvented by formal implementation
of requirements. Therefore, a soft law, voluntarily acceptable rules can be more appeal-
ing”* It means that the perspective of legal framework for social enterprises in the EU
is a matter of political statement. In this context, different soft law measures and not the
strict regulation on the EU level would be the balanced way to regulate the situation.
According to that what was said, we could conclude that the current approach on the
EU level will not change dramatically in the nearest future. It was already stressed that
EU largely focuses on the listed companies and tries to encourage them to be more so-
cially responsible. It is difficult to guess whether there will be adopted a supplementary
or alternative approach (e.g., European social enterprise form).

Interviewed experts express their opinion that there are many arguments in fa-
vour, but probably the European Commission is slightly undecided, because they try to
encourage traditional companies to be also more socially responsible.** Therefore, we
think that on the national level it is also challenging to encourage traditional businesses
be more responsible (CSR approach) and promote social enterprises (social entrepre-

neurship approach).
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3.3. Social enterprises in the context of competition law and case law

Evaluating systematically the concept of social entrepreneurship, in the most
cases it stresses social innovation processes. Social entrepreneurs in a wider spectrum
of organisations undertake these processes. The spectrum ranges from profit-oriented
businesses engaged in socially beneficial activities, to dual-purpose businesses, which
mediate profit goals with social objectives (hybrid organizations), to non-profit organ-
isations.

OECD notes that in this context the law can provide incentives for creating a
particular type of enterprise (social enterprises in particular). These incentives, for ex-
ample, can be monetary through direct contributions, tax exemption, or non-monetary
reduction of administrative costs such as incorporation costs, registration costs and so
on. In addition, OECD emphasizes that in relation to the different functions of legis-
lation surrounding social enterprises, it is also important to note that European legal
systems promote social enterprises mainly using non-monetary incentives or by regu-
lating organisational models, rather than providing direct monetary support. Compa-
ny models that are able to reflect a balance between its “social mission” (sociality) and
entrepreneurship are what is fundamentally lacking within traditional legislation on
both traditional for-profit enterprises and non-profit organisations.*”

However, in this situation we could ask whether incentivizing of social enter-
prises would not contradict rules of competition law national or EU wide. The area
of competition is strictly regulated by the primary and secondary EU law. In the EU
Member States, the competition regulation arises exclusively from the EU law. In the
EFTA countries, it is regulated individually; however, basic principles stay the same.

We already discussed a lot about different aspects of social enterprise legal reg-
ulation. We know that social enterprise sector merges different elements of company
law, as well as elements from other legal regulation areas. To be more precise, we have
also to discuss briefly the aspects of the competition law, which, inevitably influences
and social enterprise regulation area.

Therefore, in this sub-chapter we discuss aspects of the EU competition law
that are relevant for the overall social enterprise legal environment. On the other hand,
we try to emphasize aspects of competition regulation that are relevant in traditional

business conduct but may have some exemptions (or at least are interpreted slightly

495 Noya, supra note, 111: 26-27.
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differently) in the light of social enterprise regulation.

The experts in the competition law area emphasize common presumption that
competition brings various benefits for the market economy. It ensures low (or rela-
tively low) prices and variety of choices for consumers and encourages efficiency and
innovation. However, it has to be made a clear separation - competition law does not
necessarily seek to protect individual competitors, but instead it seeks to protect com-
petition for the benefit of society as a whole.**

Experts emphasize that market mechanism forces enterprises to compete. In-
evitably such situation may lead to some winners and losers: “by constantly forcing
firms to improve what they offer through lower prices, lower costs, innovative product
features or additional services, competition keeps firms ‘on their toes, which will ben-
efit consumers and society as a whole. Central to the idea of competition is the idea of
a marketplace where sellers and buyers meet”*” Nevertheless, is this really a case for
social enterprises where goods and services are often of the niche manner, and simply
cannot be provided at the lowest possible price? We think that together, yes and no.

In normal circumstances, sellers would like the price to be as high as possible
to maximise profits, and this can be also a rule in the case of social enterprise. Buyers,
on the other hand, usually prefer to buy products at as low a price as possible. How-
ever, this statement is not always relevant for products and services provided by social
enterprise. There are many examples when depending on specific product or service
provided by social enterprise buyers tend to pay more because of the specific benefit.

So, do the competition rules are applied for social enterprises? Definitely yes,
but some peculiarities have to be kept in mind. Article 3 of the Treaty on the Function-
ing of the European Union defines that the EU establishes competition rules neces-
sary for the functioning of the internal market. Article 26 (2) defines very well-known
statement that the internal market shall comprise an area without internal frontiers in
which the free movement of goods, persons, services, and capital is ensured in accord-
ance with the provisions of the Treaties. It is very important aspect within the context of
the EU competition law because without an effective competition the above-mentioned
goals (known as the main freedoms) would be hardly achievable. Therefore, and the

regulation area of social enterprise falls within the scope of the above-mentioned goals

496 Moritz Lorenz, An Introduction to EU Competition Law (Cambridge, U.K.: Cambridge University
Press, 2013): 1-2. https://doi-org.ep.fjernadgang.kb.dk/10.1017/CBO9781139087452
497 Ibid, 3.
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(freedoms).

Primary EU law (Articles 101-106 of the Treaty on the Functioning of the Eu-
ropean Union) deals with competition rules that apply to undertakings. Article 101
defines that all agreements between undertakings, decisions by associations of under-
takings and concerted practices which may affect trade between Member States, and
which have as their object or effect the prevention, restriction, or distortion of competi-
tion within the internal market, should be prohibited as incompatible with the internal
market. It means that primary EU law prohibits such activities as directly or indirectly
fix purchase or selling prices or any other trading conditions; limiting or control of
production, markets, technical development, or investment; applying apply dissimilar
conditions to equivalent transactions with other trading parties, thereby placing them
at a competitive disadvantage, etc. Of course, these rules are firs of all relevant for tra-
ditional business sector.

Moreover, Articles 119 and 120 of the Treaty oblige Member States and the EU
to act in accordance with the principle of an open economy with free competition.
More important in the legislation of social enterprise are Articles 107-109 of the Treaty
on the Functioning of the European Union, which set the rules on the state aid within
the EU. As we said, it is important for social enterprise regulation environment because
in many countries such entities as social companies, especially, WISEs, receive from
national governments different kinds of benefits. The types of benefits can vary from
salary subsidies (e.g., when employing disadvantaged persons) to tax reductions or
even exemptions. Therefore, in the strict sense one can argue that such actions reduce
competition environment in the market economy, and it can be considered as the vio-
lation of competition rules. However, having in mind goals of social companies behind
profit maximization, it is allowed to have some “competition distortion” because it falls
into state aid (or insignificant aid) regulation area.

Therefore, the above-mentioned Articles 107-109 define that with the internal
market is compatible aid having a social character, granted to individual consumers, if
such aid is granted without discrimination related to the origin of the products con-
cerned. Moreover, compatible with the internal market may be considered aid to pro-
mote the economic development of areas where the standard of living is abnormally
low or where there is serious underemployment, and of the particular regions in con-
text of their structural, economic and social situation. On the other hand, the European

Commission is obliged to keep under constant review all systems of aid existing in

208



those States. It has to propose to the latter any appropriate measures required by the
progressive development or by the functioning of the internal market.

Researchers summarize that the EU rules on state aid “govern the measures nec-
essary to prevent anticompetitive State aid. These provisions are addressed to States
and aim at preventing distortions of competition through the granting of economic
benefits of selected undertakings from State resources. This section of the <Treaty>
complements the fundamental freedoms, which aim at shielding off national markets
from competition from other Member States. State aid has not the effect of shielding
off competition from other Member States but improves the competitive position of
individual undertakings** In this context, it is important to stress that experts namely
underline the “competitive position of individual undertakings” because in the case of
social enterprises there is no discussion on the scale of particular players in the market
(because social enterprises usually are very small in scale), but “individual undertak-
ings” in the social enterprise sector are quite vulnerable. Therefore, some kind of aid
from the state is not disturbing social enterprise market but help to survive for many
“individual undertakings”. Nevertheless, we have several times mentioned an opera-
tional definition of social enterprise, which includes a necessary attribute that social
enterprise has to receive a significant part of the revenue from the business activity
on the market. Therefore, speaking about state aid for social enterprises the particular
balance has to be kept in mind in order not to disturb above-mentioned balance.

An aspect of the insignificant aid (or so-called de minimis doctrine) stands next
to the state aid. European Commission Notice on agreements of minor importance*”
define that agreements fall outside the prohibition defined in the Treaties when it has
only an insignificant effect on the markets.

Additionally, an aspect of the market failure has to be kept in mind. Experts
notice that no one can be excluded from benefiting from a pure public good, because
otherwise the self-regulating market mechanism based on each individual pursuing his
own personal interest will lead to a situation in which less of a public good is produced

than would be socially optimal.*® Despite the idea that the market mechanism can

498 Ibid, 30.

499 “Commission Notice on agreements of minor importance which do not appreciably restrict competition
under Article 81(1) of the Treaty establishing the European Community (de minimis),* Official Journal C
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deliver overall efficiency and maximise social welfare, experts argue that it will only be
able to do so if there are no distortions arising from externalities, asymmetric infor-
mation, or the existence of public goods. In such case, additional policies - e.g., social,
cultural, and environmental - may be required to correct for this and allow the market
to function effectively. Therefore, competition policy cannot be considered in isolation
but must be seen in the context of the overall objectives of a society.™

Some researchers stress that there are many characteristics to EU competition
law, which make it a unique type of law, “especially when compared to the competition
laws of other regimes. EU competition law is enforced in a special context, namely the
goal of market integration and therefore it has a market-integrating aspect”*** In this
context, we believe that social enterprise sector is not only an object of the above-men-
tioned state aid legislation, but also as a contributor to the overall competitiveness of
the EU internal market.

Here we can speak not only about competition rules that are not always applied
for and certainly not created particularly having in mind social enterprises, but still im-
portant for social enterprise legal environment. In addition, we can mention that legal
cases of the European Court of Justice in some cases have emphasized the difference of
the concept of social enterprise in comparison with traditional business entities.

In several cases, the European Court of Justice highlighted the applicability
of competition law in the context of “the specific role of social enterprises operating
within the market according to solidarity standards, calling, in some cases, for the ap-
plication of different principles, at least in relation to competition law.>* According
to Noya, the case law in the context of social enterprise sector contributes to several
aspects. First of all, it contributes to the definition of undertaking and profit-making
entities. It clarifies that the non-distribution constraint is compatible with the defini-
tion of undertaking, deepens distinction between enterprises, including for profit and
not for profit ones, and non-entrepreneurial organisations. It also draws a distinction of
a social enterprise definition on national and the EU level. In this regard, Noya notice,
“unlike the national systems, where social enterprises are generally part of the third
sector, but for those systems that have adopted a company-based model, the European
approach is organised around the distinction between enterprises exercising economic
501 1bid.
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activities and organisations that exercise activity for solidarity purposes”>**

For example, Advocate General Jacobs in Joined Cases C-180/98 to C-184/983
emphasized that “in Community competition law there is no general exception for the
social field. Contrary to many national competition law systems, the Community rules
apply to virtually all sectors of the economy. <...> however, even where concertation
between private actors (for example in social or environmental matters) analysed in
isolation restricts competition <...> the State might have legitimate reasons to reinforce
and officialise on public interest grounds the effects of that concertation”>* It generally
means that economic activity can be considered differently. E.g., if a fund is non-prof-
it-making and it pursues a social objective with restricted and controlled investments,
such circumstances might partly justify the fund’s exclusive right to manage its par-
ticular activity.

In the Case C-67/96 Albany International v Stichting Bedrijfspensioenfonds
Textielindustrie, the Court of Justice emphasized, “The activities of the Community are
to include not only a ‘system ensuring that competition in the internal market is not
distorted but also a policy in the social sphere”* It basically means that the Commu-
nity (nowadays - the EU) has to balance its policies between ensuring by legal means
fair competition and creating a high standard of social life within the Community.
Therefore, we can add based on above-discussed observations that the role of social
entrepreneurship is contained somewhere between pure competitive business legal en-
vironment and legal regulation of social good with emphasis on the sector’s hybridity
and versatility.

It is also worth mentioning several other cases, where peculiarities of the social
clause were emphasized and by the Court, and by Advocate General. In Case C-222/98,
Advocate General emphasized that basically there had to be no exemptions from the
prohibition of an abuse of a dominant position in the market. Nevertheless, the acts
that are done exceptionally in pursuit of a social objective should not be easily con-
sidered as an abuse. The circumstances of abuse should become important only when
disputed situations “go beyond what is necessary for the attainment of that objective,
504 Ibid.

505 “Opinion of Advocate General Jacobs, 23 March 2000, Joined Cases C-180/98 to C-184/98, Pavel
Pavlov and Others v Stichting Pensioenfonds Medische Specialisten,” accessed 2 February 2021: para. 101,
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and are otherwise not justifiable, that an abuse may be said to occur”*”” Moreover, the
activities of the Community are to include not only a system ensuring that competition
in the internal market is not distorted but also a policy in the social sphere. It means
that a particular task of the Community is “to promote throughout the Community
a harmonious and balanced development of economic activities” and “a high level of
employment and of social protection.”>%

The quite similar statements were repeated and in cases C-475/99 and C-
222/04. In Case C-475/99, Advocate General Jacobs stated that “if for social reasons
user charges are uniform throughout the Land then they will necessarily be higher
than the remuneration requested by private undertakings which provide their lucrative
services only in densely populated areas during peak times, <however, the EU legisla-
tion> seeks to reconcile the Member States’ interest in using certain undertakings as
an instrument of economic or social policy with the Community’s interest in ensuring
compliance with the rules on competition and the internal market”>* Therefore, we see
that the line between justification of restrictions on grounds of social welfare and the
ensuring compliance with the rules on competition in the internal market is very thin.

In the preliminary ruling in Case C- 222/04, it was stated that “a legal person,
such as a banking foundation the activity of which is limited to the payment of con-
tributions to non-profit-making organisations, cannot be treated as an ‘undertaking’
within the meaning of Article 87(1) EC. Such an activity is of an exclusively social na-
ture and is not carried on the market in competition with other operators. As regards
that activity, a banking foundation acts as a voluntary body or charitable organisation
and not as an undertaking”*'* However, if a banking foundation acts in the fields of
public interest and social assistance but performs operations on the market (provides
goods and services) in order to achieve the aims prescribed for it, it must be regarded
as an undertaking, despite “the fact that the offer of goods or services is made without
profit motive, since that offer will be in competition with that of profit-making oper-

ators and must be subject to the application of the Community rules relating to State
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aid>*!

Moreover, in the same preliminary ruling was stated that State aid should be
well measure, because some of the entities (as the above-mentioned banking founda-
tion, which holds shares in banking companies and pursues exclusively aims of social
welfare education, teaching, and study and scientific research) getting the aid from the
State ““may be categorised as State aid within the meaning of Article 87(1) EC. <Be-
cause> such a national measure involves State financing. Also, it is selective'

Of course, there is not a lot of examples within the cases of the Court of Justice,
but it shows, first of all, that the court responds to the factors that social business may
be treated differently from competition law and other legal aspects, both at national
and EU level. Therefore, it is important to raise awareness about complexity of cases,
which involve questions of competition and aspects of the specifics of social entrepre-
neurship within the EU internal market. It can be especially important in different
cases in the national courts or national competition authorities, because such cases are
rare and without understanding of legal specifics of social entrepreneurship, could be

interpreted in a wrong way.
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CONCLUSIONS

After researching materials and applying other qualitative research methods in
both - theoretical and practical parts of this research — we can argue that the defensive
statement, which states that there is a lack of legal certainty in the European Union
and in particular countries in the field of regulation of social entrepreneurship can be
supported in the most cases by following arguments.

1. Legal preconditions of social entrepreneurship lay on the top of theoretical
and philosophical foundation. Definition of legal good, which should be protected by
the legislation in the field of social entrepreneurship, defines and elements of the defi-
nition of social entrepreneurship itself. Therefore, lack of legal certainty (with its weak-
nesses, differences, and contradictions) comes from weak foundation of conceptual
legal philosophy. The socio-economic aspects of social entrepreneurship are primary
reasons why social entrepreneurship exists per se. Legal preconditions derive from so-
cio-economical preconditions and support the existence of the phenomenon of social
entrepreneurship.

2. Definition of social entrepreneurship consists of multitude of elements, which
not all of them can be directly observed from the legal regulation alone and are theo-
retically much more complex. Different elements of the social entrepreneurship frame-
work (non-legal aspects) constantly interact with regulatory framework (legal aspects).
Such situation determines the definition of social entrepreneurship overall. The current
EU legislation does not form any concrete legal framework for social enterprises - it
consists of several legally binding documents and several soft-law measures. Despite
that, social enterprises are influenced by the economic and social conditions, which
vary in particular country or region. However, in some concrete circumstances not
legally binding definition (provided in the SBI) becomes legally binding (provided in
directives) and affects not only supranational legislation, but also the legislation of the
Member States. It is so far the only supranational legal effect on legal framework for
social entrepreneurship.

3. The supranational EU legislation of social entrepreneurship can be imple-
mented only partially (placing an accent on the soft-low measures). Ideal (possibly su-
perlative), or at least best-suitable European legal form of social enterprise is particular-
ly difficult to develop and create considering very different legal and socio-economical

traditions of the development of social entrepreneurship in different countries. Before
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creating legal framework, societies must identify what kind of socio-economical rela-
tionship has to be defined legally and it is hardly implementable on the supranational
level.

4. We can see the problem of legal uncertainty in the area of social entrepreneur-
ship emerges whether in legal non-recognition of social enterprise as such, or unclear
rules and general legal environment for social entrepreneurship. The question of legal
forms is directly related with question of legal certainty. The situation may occur when
social enterprise is legally not defined at all and operate only as regular company (enti-
ty), which socio-entrepreneurial identity cannot be spotted looking into its legal form.
Despite that, some legal preconditions of social entrepreneurship exist in researched
EU/EFTA countries. However, those preconditions cause a lot of legal unpredictability
and not necessarily mean for social enterprise dedicated legislation. Often those pre-
conditions are not even obvious and can be found only by systematically looking into
the content of the legislation where features of operational definition of social enter-
prise can be identified.

5. In different societies, social entrepreneurship pursues different goals and de-
pend on different level of welfare. In more developed societies, these goals are aimed
at reducing exclusion, disadvantaged integration, etc. In less developed (or developing)
societies, these goals are aimed at solving structural problems (access to education,
health services, etc.). Since all researched countries are considered as developed coun-
tries most of social enterprises aimed at integration of disadvantaged (WISEs), howev-
er also range of other social problems is covered.

6. From the systematic evaluation of materials, we can state that definition of
social entrepreneurship, first of all, is an attitude, a point of view, a value system. It can
be implemented by using different legal forms and other legal instruments (therefore
concrete legal definition may vary). Social entrepreneurship could not exist per se. To
be a social enterprise means not only obtain e.g., a dedicated legal status or legal form
(which is strictly legal question). To be a social enterprise means to carry out a social
mission (which is not a legal question or partially legal).

7. The place of social entrepreneurship legal regulation in the legal system of the
EU and particular countries depends on the recognition of social good. Social good is
usually recognized by society without a legal recognition of it. However, in the most
cases it is impossible to cover the whole spectrum of social good fully, which has to be

maintained on the state level. Therefore, countries prioritize some areas of social good
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more than the other does. Then respective prioritized areas become a part of political
agenda. The topics of political agenda are usually implemented by different legal in-
struments (laws, rules, conditions, etc.). It means that social enterprise performance is
related with social good that is recognized on the state level as important.

8. We can state that any legal framework could not force natural development of
societal relations if it is not accepted by society (such approach meets the view of legal
realism). We assume if some social innovation (like, certain legal framework, CSR,
legal technology, SDG’) in particular societies is more acceptable, in other societies
it can be less welcome, or at least not correctly understood or poorly implemented. It
means that performance of social enterprise is not related with its existence as a legal
entity (legal form may not directly influence social performance of enterprise), but
rather with evaluative aspect of its existence. However, we think that different legal
forms provide different possibilities for action and therefore they indirectly influence

social performance and social impact of particular social enterprise.
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RECOMENDATIONS

In most countries, it is possible to use an existing legal form specifically for
purposes of a social enterprise, for example, by specifying a social purpose, limiting the
means by which profits may be distributed and by specifying other ‘social” features. We
can state that even if a dedicated legal framework for social enterprises can be found
not in all countries, the research showed that existing spectrum of legal forms also in-
directly contributes to development of social entrepreneurship sector.

In the light of researched materials, we can state that a strict regulation of social
enterprise legal forms in the most cases is not necessary, although possible (and - in
exceptional cases - required). We can state this because the definition of social entre-
preneurship is only partially legal category. It means that legal preconditions of social
entrepreneurship can be flexible. The same or very similar results can be achieved by
using different legal and policy instruments. Most of the feasible scenarios lead to the
general goal of social life improvement. According to this, we have formulated the fol-
lowing recommendations.

1. Despite positive general tendencies, such aspects as awareness raising, better
access to finance and overall legal conditions for social enterprises have to be created
having in mind de facto social enterprises. It would be useful to create on the EU level
some “proposed framework,” which according to operational definition would help na-
tional legislators to distinguish de facto social enterprises in their jurisdictions.

2. Proposed framework could include best practices (e.g., those on obtaining
legal status of social enterprise) from countries that are more advanced in the social
entrepreneurship legislation, also Commission’s insights; it could become an opera-
tional tool for national legislators, which could choose from proposed options of social
enterprise recognition. We also think that some good practice can be preserved and in
the area of WISE regulation. This option of social enterprise has the right to exist and
perform its social mission furtherly.

3. Particular legal forms, which fall within operational definition of social enter-
prise, can satisfy the need for social enterprise legal regulation in particular countries.
It can be implemented with or without modifications in existing legal forms, depending
on the level of flexibility in given legal regulation. Modifications of legislation within
the company law rules (e.g. allowing stakeholder participation in the decision-making,

clauses on assets lock etc.) or beyond (in the area of taxation regulation, accountability,
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etc.) can be made, where social enterprises could have some benefits (which comply
with the competition rules) for their contribution to social problem solving.

4. We can suggest that as a social policy implication, governments should take
steps to introduce laws that encourage the entry of social enterprises in social servic-
es sectors, and the outsourcing of social services from public bodies to private social
enterprises — a common feature of many European countries — should be further en-
couraged.

5. While developing legal frameworks for social enterprises in different coun-
tries (despite the variety of legal forms), some basic steps of harmonization could take
place as it takes place in the case of limited liability companies (and some other legal
forms) in terms of assessment, impact measurement, value orientation, stakeholder
priority approach, etc. This research showed that societies that have many legal alter-
natives for operation of social enterprises by exploiting different existing legal forms
(and this is the case in most European countries) must be aware of these available al-
ternatives and avoid seeking of the new “universal” alternative because such universal
alternative may not exist.

6. We think that social business development in the origin country of the au-
thor of this research should take place in the following two directions. Firstly, it could
be involvement in dealing with social problems for the purposes of promoting social
enterprise as private business initiative. Secondly, it could be application of business
models, as well as social innovations, for the purposes of encouraging non-govern-
mental organisations and companies of other legal structures to get involved in social
entrepreneurship. Greater involvement of stakeholders in management of social enter-
prise could possibly have grater benefit in terms of quality of products/services that so-
cial enterprise provides, because involvement of stakeholders helps to elaborate better
products/services. In addition, the niche of social services, which typically are provided
by the state and/or municipalities, could be opened for local communities that could
participate (through form of social enterprise) in solving of their local social problems.

7. Regulatory situation of social enterprise balances between strict regulation
and self-regulation. Therefore, it cannot be directly recommended to multiply existing
practices in different countries. Nevertheless, it can be recommended for legislators,
when considering some concrete model as an example, to have in mind socio-eco-
nomic and cultural environment in particular country. In this context, it is important

to understand that future evolution of different types of social enterprises is inevitable.
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Therefore, what we have researched here can be re-evaluated after several years and
supplemented with aspects of constant change in society as well as in legal develop-
ment. Nowadays solutions that suit in different cultural environment will inevitably
shift, opening opportunities for continuing research.

8. Paying sufficient attention to the phenomenon of social entrepreneurship, in
general, is also important for the development of the legal environment of this phenom-
enon. Therefore, it can be recommended to legislative bodies in particular countries to
learn more about the concept of social enterprise while adopting different measures on
the daily basis (e.g., amendments in business environment legal regulation) in order to
respect interests of (potential) social enterprises. Second, national courts as well have to
be familiar with the definition of social enterprise (whether it is defined in the national
law or not) in the cases where questions of legal entities (sometimes de facto social en-
terprises) are disputed in various contexts. Third, legal scholars (especially specialising
in the business law), whether they are interested in topic of social enterprise legal regu-
lation or not, also have to be at least familiar with this concept in order to raise general

awareness about this concept among other legal scholars.
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APPENDIX A

Scheme of the possible solutions and outcomes for the theoretical and practical

problems examined in the research.’’?

General problem - lack of
legal certainty:

- socio-economic aspects;

- legal preconditions.

European Union and particular countries

Theoretical problems

Practical problems

- multiplicity of theoretical
approaches;

- interdisciplinary confu-
sion;

- unreliability of informa-
tion;

- fragmentation of rese-
arch.

- lack of links between
socio-economic and legal
aspects;

-weak conceptual founda-
tion of legal / public policy
decisions;

- legal non-recognition,
unclear rules and general
legal environment;

Solutions

Solutions

- introduction of the set of
universal criteria for defi-

nition;
- introduction of the in-
terdisciplinary ~ research

based on a broad context;
- dissemination of reliable
information;

- synergies between the-
oretical and practical as-
pects.

- inventory of suitable le-
gal forms (regulation re-
vision);

- raising institutional
awareness (synergy with
theoretical research);

- integration in the wider
context of welfare policies;
- application of social in-
novation;

- constant monitoring and
application of hybrid ele-
ments in the existing legal
regulation;

- Involvement of stakehol-
ders in potential process of
drafting new legislation.

513 Appendix shows schematically the contribution of this research to the theoretical and practical aspects
of legal preconditions of social entrepreneurship, and suggestions for solutions of the theoretically- and
practically-based problems according to theoretical and practical outcomes of this research. The information
in this appendix complements detailed insights provided in the conclusions and recommendations, as well as

in the other parts of this research.
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QOutcomes:

- Several different social enterprise models can exist in one particular
country, depending on variables (legal framework elements): gover-
nance model, initial capital, accountability, profit distribution, etc., as
long as they pursue social goal / mission.
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Legal forms of social enterprise in researched countries.

APPENDIX B

514

Country Most popular legal forms and their Dedicated legis-
legislation lation
Denmark Association No written legis- | Law on Registered
lation for associa- | Social Enterprises
tion except for tax
regulation
Foundation Danish Act on
Commercial Foun-
dations;
Danish Act on Fo-
undations and Cer-
tain Associations
Company limited | Danish Act on Pu-
by shares blic and Private Li-
mited Companies
Finland Limited  liability | Limited  Liability | Act on Social En-
company Companies Act terprise - only
Cooperative Co-operatives Act gpplicable to WI-
E
Foundation Foundations Act °

514 All compared countries have at some level created legal forms that are not necessarily dedicated for
social enterprises, but can be used by de facto social enterprises. In more advanced cases, a legal framework
was developed to serve directly social entrepreneurship sector. Even if legal forms are not directly tailored
for social enterprises (in less advanced cases), we can consider it as legal recognition of main characteristics
of social enterprise according to criteria set in the SBA and our operational definition (an entrepreneurial
dimension, a social dimension, and a dimension related to governance structure). Countries in the table are
grouped by geographical region.

244




Iceland Association No distinguished | No legal form or
legal regulation of | other legislation
associations specifically  desi-

Cooperative Co-operatives Act gnedl for use by
social enterprises,
Self-governing fo- | Law on self-gover- . ﬁp
dation ning foundations | Sore SPeCrle PTOT
un & visions on WISEs

Norway (Non-profit) Limi- | Foundations Act No legal form or

ted company other  legislation
Foundation Limited Compa- specifically  desi-
nies Act gned for use by so-

cial enterprises

Sweden Economic associa- | Law on Economic | No legal form or

tion Associations other legislation
Non-profit associ- | No legislation on | Specifically desi-
ation non-profit associ- g'ned for use by so-
ations (apart from cial enterprises
certain tax rules)
Limited company |Law on Limited
Companies
Estonia Association Non-profit Associ- | No legal form or
ations Act other  legislation
Foundation Foundations Act spezif}cally bdesi—
ned for use by so-
Private limited | Commercial Code | ! e
cial enterprises
company
Latvia Association Associations and | Social ~ Enterprise
Foundations Law | Law
Foundation Public Benefit Or-

ganisation Law
Private limited | Commercial Law
company
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Lithuania Limited  liability | Law on Limited Li- | Law on Social En-
company ability Companies | terprises - only
Association Law on Associati- | aPplicable to WI-
ons SEs
Foundation Charity and
Support Foundati-
ons Act
Public esta- | Law on Public esta-
blishment blishments
Austria (Public-benefit) li- | Law on Limited Li- | No legal form or
mited company ability Company | other  legislation
Association Law on Associati- | Specifically desi-
ons gned for use by so-
ial ises, ex-
Cooperative Law on Coopera- ca er;lterp H1ses, ex
tives cept the provisions
on public-benefit
limited company
Germany (Public-benefit) li- | Law on Limited Li- | No legal form, ho-
mited company ability Company | wever, some spe-
Public benefit asso- | Associations Act cific provisions on
ciation public-benefit limi-
ted i d
Charitable founda- | Foundations regu- ec companies an
. . . WISEs
tion lation in separate
federal states
Switzerland Association Swiss Civil Code | No legal form or
(associations) other legislation
Cooperative Swiss Code of Obli- | specifically  desi-

Company limited
by shares

gations (cooperati-
ves and companies

limited by shares)

gned for use by
social enterprises,
some specific pro-
visions on WISEs
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APPENDIX C

List of interviews.

Participants Date and place Duration Interview methods
Alexandra Andhov, | September 15, | 28 min Active interview/key
Assistant Professor, | 2020, Copenha- informant interview/
Kobenhavns Univer- | gen in-depth interview
sitet, Det Juridiske
Fakultet, Center for
Private Governance
Jesper Lau Hansen, September 17, | 31 min Active interview/key
Professor, Kgben- | 2020, informant interview/
havns  Universitet, | Copenhagen in-depth interview
Det Juridiske Fa-
kultet, Center for
Market and Eco-
nomic Law, Mem-
ber, Commission’s
Informal Company
Law Expert Group
(ICLEG  2014-19),
reappointed (2020-).

Troels Michael Lilja, | September 23, | 25 min Active interview/key
Copenhagen  Busi- | 2020, Copenha- informant interview/
ness School, Chair of | gen in-depth interview (per-
the Board, JurForsk formed online)

- The Danish legal

research  education

programme. Associ-

ate Professor, PhD

Karsten Engsig | September 23, | 21 min Active interview/key
Serensen, 2020, informant interview/
Professor, dr. jur, | Copenhagen - in-depth interview (per-
PhD, Aarhus Uni- | Aarhus formed online)

versity

School of Business
and Social Sciences
Department of Law
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Beate Kristine Sjaf- | October 20, | 21 min Active interview/key
jell, 2020, informant interview/
Professor, dr. juris, | Oslo - Vilnius in-depth interview (per-
University of Oslo, formed online)

Faculty of Law.

Adjunct Professor at

Norwegian Univer-

sity of Science and

Technology, Faculty

of Economics and

Management.

Emil Bach Worsge, | September 25, | 20 min Active interview/key
Danish Business Au- | 2020, Copenha- informant interview/

thority

gen

in-depth interview (per-
formed online)
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Tomas Lavisius

LEGAL PRECONDITIONS OF SOCIAL ENTREPRENEURSHIP:
PERSPECTIVES IN SELECTED EUROPEAN COUNTRIES AND
IN THE EUROPEAN UNION LEGISLATION

SUMMARY

Relevance of the topic

In the European Union (hereinafter also — the EU) as well as in the European
Countries (not only EU Member States) legal regulation of different areas of social life
constantly changes in accordance with social, economic, and political changes in the
society. Legislation regulating the business relationships also changes inevitably. Legal
sciences aim to consider the trends and features of such changes at the relevant time.
Therefore, it is reasonable to study the primary reasons why the particular legal rule
develops itself in one or other way, to define the current stage of development and to
predict possible direction of future development, identify the advantages and possible
gaps in the regulation, and suggest ways to remedy these gaps. Moreover, it is important
to examine the emergence of a new regulatory approach and determine what goals are
aimed with the introduction of new regulatory. In addition, there can be a lack of legal
regulation, which occurs in society during the formation of new social phenomenon.
Such lack of regulation also should be timely defined.

We can presume that the legislature (both, of the EU and of the particular states)
creates a new legal regulation not accidentally, but with a specific purpose — to meet a
need of society, which requires such new legal regulation. One such relatively new phe-
nomenon in nowadays society is a concept of social entrepreneurship. In recent years,
more and more one can hear about the social entrepreneurship initiatives. Different
definitions of this phenomenon are being provided by the researchers across Europe

and other continents (especially, in the United States). As the business relationship in-
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evitably falls into specific regulatory area, it can be assumed that social entrepreneur-
ship (or social business) also falls (or should fall) into area of specific legal regulation.

Social enterprises became an important topic in European and national political
agendas in several recent years. The awareness constantly grows that social enterprises
create sustainable and inclusive development of society and excite social innovation.”
It is not surprising that focus on people as much as profit (which is characteristic for
social entrepreneurship), fosters a sense and meaning of social “togetherness” and pro-
motes solidarity and common well-being. Social economy, however, cannot develop
itself naturally. To have a greater development of social economy we have to develop
for it adopted environment.

In this research, we will see that the justification of the concept of social entre-
preneurship and definition of its legal framework and regulatory characteristics are
important for every state individually. Lithuania is also starting its way toward the na-
tional definition of the social entrepreneurship and its legal framework. In this step,
different legal approaches should be considered to define what kind of legal forms are
available to facilitate the legal concept of social enterprises. In 2015, Lithuanian Min-
istry of Economy adopted the Concept of the Social Entrepreneurship, which aimed
to define the main principles of the social entrepreneurship, identify the problematic
areas, and determine general tasks to foster the development of the social entrepre-
neurship. The document did not define any specific legal form of the social enterprise
yet, but it aimed to evaluate the best practices of other European countries in legisla-
tion of the social entrepreneurship.”'® Later on, in 2019, there was an attempt to adopt
new Law on Development of Social Business. The Draft of this legal act is still under
consideration.””

In this context, we see that there exist considerable number of difficulties related
with the core definition of social enterprises. What are the main reasons for such situ-
ation? It should be mentioned that the Communication of the European Commission

links the concept of social entrepreneurship more with the content of activity of social

515 “Social Enterprises and the Social Economy Going Forward. A Call for Action from the Commission
Expert Group on Social Entrepreneurship,” GECES, published 31 October 2016, accessed 14 January 2021,
http://ec.europa.eu/growth/content/social-enterprises-and-social-economy-going-forward-0_en

516 “Socialinio verslo koncepcija, patvirtinta Lietuvos Respublikos tikio ministro 2015 m. balandzio 3 d.
isakymu Nr. 4-207, TAR, accessed 14 January 2021, https://www.e-tar.It/portal/lt/legal Act/353¢1200d9f-
d1le4bddbf1b55e924c¢57/ast

517 “Lietuvos Respublikos socialinio verslo plétros jstatymo projektas,” e-seimas, https://e-seimas.Irs.1t/
portal/legal Act/It/TAP/1ec626406a6e11e99684a7f33a9827ac?jfwid=-1¢703921t9
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enterprise than with the particular form of legal entity. However, in some countries
exists special legislation defining special forms of legal entities. We will see this from
further investigation of the regulation in particular countries.

Hence, the question is how to define social entrepreneurship legally if there is
no specific legal form or existing legal form is too narrow and does not cover all forms
of social entrepreneurship or social business? In such situation, there must be found
and defined certain legal preconditions - what could be considered specifically as social
business or social entrepreneurship. Mostly social businesses operate providing public
services. Meanwhile, the legal form of such business might be a limited liability compa-
ny, or other legal form of a private (or sometimes public) legal person. Such company,
in its legal form, is adapted for the for-profit corporate governance and multiplication
of its shareholders” welfare.

This kind of dichotomy must be thoroughly investigated in order to provide
greater clarity and legal certainty in the legal regulation of social entrepreneurship. It
was mentioned that this problem of legal certainty is relevant because of rapid develop-
ment of social entrepreneurship in nowadays society. The lawmakers react in different
ways, but the common features can be identified, and can be useful as possible best
practice examples, or at least such practices could be modelled from different elements
(both, theoretical and practical) that currently exist in different countries.

Authors like Antonio Fici, Giulia Galera, and Carlo Borzaga share their insights
that company law was designed to maximize shareholder value. The pure legal forms
of the non-profit sector and the pure forms of the for-profit sector are inadequate to
accommodate the phenomenon of a social enterprise.”® It has to be stressed that the
social enterprises influence the theoretical concept of enterprise in general: the concep-
tion of enterprises as organizations promoting the exclusive interests of their owners
is questioned by the emergence of enterprises supplying general-interest services and
goods in which profit maximization is no longer an essential condition.””” With this
starting position, we can agree that the research field is really wide and covers various
areas of legal regulation - from company law to public procurement, competition law
and beyond. Within the scope of this research the attention must be payed not only
518 Antonio Fici, “Recognition and Legal Forms of Social Enterprise in Europe: A Critical Analysis
from a Comparative Law Perspective,” Euricse Working Papers, 82 (2015), https://dx.doi.org/10.2139/

ssrn.2705354
519 Giulia Galera and Carlo Borzaga, “Social enterprise: An international overview of its conceptual evolu-
tion and legal implementation,” Social Enterprise Journal, 5(2009): 224, doi: 10.1108/17508610911004313.
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to legal preconditions of social entrepreneurship but also answered such questions as
what is the particular social good on which the legislation of social entrepreneurship

focuses (or should focus).
Research novelty and significance of the problem

In today’s rapidly changing society and global trends in different areas, legal
preconditions of social entrepreneurship become a complex topic that is not easy to
contemplate. The definition “legal preconditions” in the title of this dissertation was
chosen not by accident. Usually speaking about things related with law we can discuss
legal regulation, which refers to existing different kinds of legal acts. It is the most
concrete thing in the legal research. In addition, we can speak about legal environment
or legal framework, which refer to legal system or a legislation as a whole. It is also
rather concrete criterion to evaluate the area of social entrepreneurship from the legal
point of view. Third, we can speak about legal preconditions. This is the term chosen to
operate in this research for several reasons. First of all, it is wider; however, this prop-
erty is useful because of the particularity of social entrepreneurship not only as a legal
category but also as a societal phenomenon. Research of this phenomenon balances
between different areas of social sciences. Therefore, throughout this research we use
an interdisciplinary approach to evaluate legal status and other different legal precondi-
tions of social entrepreneurship together with such non-legal aspects by their nature as
the purpose and impact of social entrepreneurship, phenomenon of social innovation,
sustainable development, and several other non-legal aspects.

Consequently, this research raises legal questions (although not all discussed as-
pects are of a legal manner). It also approaches other areas of social science. By that we
think that looking into legal preconditions of social entrepreneurship should include
and such aspects as research on how legal regulation in the particular area correlates
with the success, popularity, usefulness of that form of activity (in this case - social
entrepreneurship). In addition, we think that this research is useful by looking for
different angle of view in the field of legal preconditions for social entrepreneurship.
Therefore, such novelties as legal technology are also considered. They are evaluated by
trying to answer the questions such as how legal technology affects social business. On
the other hand, we try to expand insights on the assumption that social business can

become a good provider of legal tech services.
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This dissertation does not seek to emphasize the problems in the particular
country. However, as a researcher from particular country we could provide an exam-
ple for the sake of the introductory context. Due to the small social entrepreneurship
awareness, social entrepreneurship in Lithuania is often identified only with the work
integration social enterprise (hereinafter also - WISE). In this research, we found out
that the concept of WISE is widespread in the most of researched countries. Subse-
quently we discuss the concept of WISE in detail.

For this moment, in Lithuania exists a law defining legal status of WISEs - the
Law on Social Enterprises of the Republic of Lithuania®®* (not to be confused with the
above-mentioned Draft Law on Development of Social Business). The definition of so-
cial enterprise in this Law is defined narrower than one defined in the European Com-
mission’s documents. Social enterprise, as it is defined in Lithuanian legislation, can be
called as only one of the possible social business models. Therefore, it is particularly
important to establish a common legal concept of social business.

For example, the Law on Social Enterprises of the Republic of Lithuania links
social enterprises only with the employment of people from specific social groups
who have lost their professional and general capacity for work, are economically in-
active and are unable to compete in the labour market under equal conditions, to pro-
mote the return of these persons to the labour market, their social integration as well
as to reduce social exclusion. According to this Law, a social enterprise shall be a legal
person who has acquired this status in accordance with the procedure laid down by this
Law and fulfils all the conditions related to recruiting of certain social groups.

We know that traditional business, as a core driver of market economy cannot
be exchanged by any alternative (including and social entrepreneurship). Social entre-
preneurship, however, offers an additional option besides conventional business mod-
els or the corporate social responsibility (hereinafter - CSR), which can be exploited
while seeking social goal (mission) and profit-generating sustainable action. Moreover,
innovativeness of social entrepreneurship is unique because it not only pursues a social
mission, but also it provokes creation of new forms of partnership between business
and society. From such situation benefits not only target groups (to which social enter-
prise activity is usually directed), but also the entire society. The main problem in this

context is lack of legal certainty. This legal uncertainty manifests itself whether in legal

520 “Lietuvos Respublikos socialiniy jmoniy jstatymas,” TAR, accessed 14 January 2021, https://ww-
w.e-tar.It/portal/lt/legal Act/ TAR.EEC13A0B85BA/asr
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non-recognition of social enterprise as such, or unclear rules and general legal environ-
ment for social entrepreneurship. Those aspects can be distinguished as main problem
in the research area of legal preconditions of social entrepreneurship.

In developing this issue, it should be noted that from a legal point of view nei-
ther the definition of social entrepreneurship nor its special legal regulation is yet final-
ly identified (or it can be stated that it varies greatly). Many countries still lack an en-
abling framework for encouraging the creation and development of social enterprises.

With respect to the novelty of the social entrepreneurship as the legal category
and the lack of legal certainty, this category requires a thorough examination to define
its legal preconditions. Considering the amount of such initiatives in the EU Member
States, it is crucial to legally justify the phenomenon of social entrepreneurship, unify
its categories, definitions, and concepts, analyse new legal institutes, which are emerg-
ing because of development of social entrepreneurship, and to analyse the legal precon-
ditions of social entrepreneurship in the European Union.

The legislator in particular country should answer the question what the main
legal approaches are to facilitate the creation of social enterprises. What kind of advan-
tages or disadvantages have these models? These questions are especially important
while establishing particular legal framework for social entrepreneurship in particular
country.

Typically, business legal regulation serves for the general public purposes, ena-
bling businesses (entrepreneurs) to increase profits and also create the benefit for the
general society in easily measurable financial terms. Besides, however, there does exist
another concept — business whose mission is not to make a profit, but to meet through
its activities the social needs of society. Therefore, from the point of view of legal scienc-
es, this phenomenon is interesting in the way the business law interacts with the legal
aspects of social entrepreneurship, because both subjects have common points, but also
have and conceptual differences. We study development of this phenomenon in detail.

We think that this research contributes to better analysis of the EU legislation
and legislation of the particular European states. It also contributes to the definition of
insufhiciently defined legal categories and positioning of social entrepreneurship in the
legal system of the EU, considering the wider legal context then only the EU company
law. The results of the research can be useful improving the national legal framework
on social entrepreneurship or social business, which is clearly insufficient in nowa-

days stage of rapid popularization of social entrepreneurship in Lithuania. Moreover,
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such areas as social innovations and social entrepreneurship come and develop hand
in hand. We can assume that social innovation and hybridity of social enterprise are
inseparable parts of the paradigm of social entrepreneurship. Therefore, this research
looks for the legal preconditions of social entrepreneurship and social innovation to
clarify these definitions in the way that could be useful for further research and prac-

tical application.

Research purpose and objectives

The main purpose of this research is to determine legal preconditions of social
entrepreneurship in the European Union as well as in the particular EU and European
Free Trade Association (hereinafter - EFTA) Member States.

1. To implement the objectives of this research the following tasks are raised:

2. To find out whether the legal regulation of social entrepreneurship is ade-
quate and identify potential weaknesses, differences, and contradictions of this legal
regulation in the EU, the particular EU and EFTA Member States;

3. To determine main elements of the definition of social entrepreneurship or
social business, (and related definitions) based on legislation, scientific literature, and
our own observations;

4. To define the place of social entrepreneurship legal regulation in the legal
system of the EU and particular countries;

5. To compare the regulatory relationship of social entrepreneurship with other
regulatory areas in the context of legal system (social innovation, CSR, legal technolo-
gy, and such global initiatives as the United Nations Sustainable Development Goals)
in order to identify possibly best regulation practices and to estimate the potential of

social entrepreneurship.

Assumptions, limitations, and defensive statement

This research looks for the legal preconditions of social entrepreneurship in the
EU legislation and examines in comparative manner the legal preconditions of social
entrepreneurship in several EU Member States (Austria, Denmark, Estonia, Finland,
Germany, Latvia, Lithuania, and Sweden) and States of the EFTA (Iceland, Norway,

and Switzerland). From the literature review, we see that most of the academic texts
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look into economic peculiarities of the functioning of social enterprise. However, from
the legal point of view, there is a lack of studies evaluating legal preconditions for social
entrepreneurship in the comparative manner.

It was quite difficult to start the research by defining one or several fundamental
legal acts regulating this specific area, whereas there is a lack of such legislation in the
EU. European Commission (hereinafter also - the EC; and — Commission) published
in 2011 its Communication on Social Business Initiative (hereinafter also — SBI).?!
This Communication defines a social enterprise as an operator in the social economy
whose main objective is to have a social impact rather than make a profit for its own-
ers or shareholders. It operates by providing goods and services for the market in an
entrepreneurial and innovative fashion and uses its profits primarily to achieve social
objectives. It is managed in an open and responsible manner and, in particular, in-
volving employees, consumers and stakeholders, which are affected by its commercial
activities. It should be noted that the Communication does not emphasize any specific
form of legal entity as a social enterprise.

Such definition of social enterprise is provided in the above-mentioned Com-
munication. Although any communication of the EC is not an imperative legal act, but
this Communication could be considered as a starting point for drawing the bound-
aries of the preliminary legal concept. However, this dissertation also covers broader
evaluation of such for this research significant definition as social dimension of law,
business, enterprise and entrepreneurship, social innovation, legal technology etc.
Therefore, a dedicated chapter in this research evaluates all mentioned definitions and
looks for the connections between them.

Summarising the definition of social enterprise provided in the SBI, we intro-
duced so-called operational definition (which is partially based on the operational defi-
nition used in the SBI) of social enterprise that was used for the purpose of the research
throughout this dissertation. Moreover, further in this dissertation we research the
multiplicity of the elements, contained in this definition, and it is one of the aspects of
original contribution of this research in order to achieve one of the goals of the disser-
tation. Within this operational definition, three dimensions can be distinguished: an
entrepreneurial dimension; a social dimension; and a dimension related to governance
521 “Communication from the Commission to the European Parliament, the Council, the European Econo-
mic and Social Committee and the Committee of the Regions. Social Business Initiative,” COM (2011) 682

final, accessed 14 January 2021, https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:-
52011DC0682&from=EN

258



structure. All three dimensions are not isolated but interact in various combinations.
These combinations matters most when identifying the boundaries of the social enter-
prise. An entrepreneurial dimension represents engagement in economic activity. A
social dimension represents explicit and primary social aim. A dimension related to
governance structure represents limits on distribution of profits and/or assets; organi-
sational autonomy; and inclusive governance.

The defensive statement of this research argues that there is a lack of legal cer-
tainty in the European Union and in particular countries in the field of regulation of
social entrepreneurship, which could be tackled by the variety of legal (and possibly — not
only legal) measures. The defensive statement also argues that adapting of existing le-
gal forms and exploiting different soft law measures, without necessarily introducing a
dedicated legal form, could lead to effective development of social entrepreneurship as
social phenomenon. Nowadays existing legal uncertainty causes additional difficulties
for social enterprise development, which otherwise could be successfully exploited as
an important and effective measure to address the social problems in society.

To verify the defensive statement this research dealt with the investigation of
the European Union and the EU Member States’ legislation and national legislation of
other countries and evaluated the insights of other researchers on the problems related
with the subject of this research. Focusing on the defensive statement, subject of the
research can be considered as the legislation of the EU and several particular countries
on the social entrepreneurship, its legal forms and ways of expression. The research
also looked for preconditions for the legal reasoning of social entrepreneurship concept
since there was insufficient legal regulation in this area.

The scope of the research covers the examination of the EU legislation regulat-
ing this area. It also covers the comparative analysis of social business legal regulation
in selected EU Member States and states of the EFTA. The following logic is applied by
selecting particular countries for comparative analysis. Nordic countries (Denmark,
Finland, Iceland, Norway, and Sweden) were chosen as countries that have a long tradi-
tion of the welfare state, which includes a considerably higher rate of different social in-
itiatives, and active community of non-governmental organizations. German-speaking
Western European states (Austria, Germany, and Switzerland) were chosen to evaluate
their experience in the light of their strong economies and to look what models are
used in highly economically developed countries to tackle social problems. Baltic States

(Estonia, Latvia, and Lithuania) were chosen as relatively young democracies and mar-
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ket economies, to evaluate their level of development of such quite new concepts as

social entrepreneurship, and to determine possible shortcomings in this area.

Structure of dissertation and chapters’ overview

This dissertation can be described as having two main and parallel parts (al-
though the content of dissertation holds in itself more detailed parts). These above-men-
tioned main parts are not strictly defined but have quite different approach to the topic.
First of all, this research focuses on theoretical definition of different aspects (and not
only in terms of legal sciences) of social entrepreneurship. This part of dissertation
allows us to look at theoretical preconditions of different elements of the phenomenon
that we call social entrepreneurship. Without the theoretical approach, this research
could not cover thoroughly all aspects mentioned in the introduction, such as social
innovation, CSR, legal technology etc.

The other large part of the dissertation covers the comparative analysis of the le-
gal environment for social enterprises in particular countries (Austria, Denmark, Esto-
nia, Finland, Germany, Iceland, Latvia, Lithuania, Norway, Sweden, and Switzerland).
The quite large spectrum of countries from several European regions allows us to get
a better view on the definition and legal framework of social enterprise and social en-
trepreneurship in countries and regions with different experience, social, and historical
background.

We also evaluate legal framework of the EU and raise questions whether legal
regulation on the EU level is adequate. Speaking in more detail, the comparative anal-
ysis covers such aspects of legal environment for social enterprises as existing legal
framework, for social enterprises available legal forms of entities, legal status, and rec-

ognition of such business form etc.

Main scientific approaches in literature

Review of the literature that deal with different aspects (not only legal) of so-
cial entrepreneurship is important for several reasons. First, it gives a clearer view on
aspects that are explored relatively good by other authors. On the other hand, it can
show contradictions between different points of view. Therefore, by overviewing some

main trends in literature dealing with social entrepreneurship we seek in this research
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to show our original point of view, which may be different from that of other authors.
In addition, in this way it is possible to highlight important elements of insights of dif-
ferent authors, which, by systematizing and adding our own insights, can qualitatively
supplement the research in this field.

First, we have to stress that researchers usually deal with the problems of social
entrepreneurship through the prism of economics. Individually we can mention such
authors as J. Austin, J. Defourny, M. Nyssens, G. Lasprogata, M. Cotten, R. Martin, S.
Osberg, and A. Nicholls etc., whose insights can be valuable for this research. Most of
the above-mentioned authors consider that the definition of social entrepreneurship
differs between different states and even continents (e.g., United States and the EU).
However, the researchers agree that social entrepreneurship plays an important role in
nowadays society and in the future, it will definitely become an important tool to tackle
the social problems. Therefore, the justification of the concept of social entrepreneur-
ship and definition of its legal framework and regulatory characteristics are also very
important.

Although the research positions of some authors have been published several
years ago, it should be borne in mind that an extensive search of the scientific literature
was conducted during the study. We can state that there are relatively few literature po-
sitions on the research topic (especially — on the legal aspects). The above-mentioned,
relatively older positions of literature are still very relevant. Therefore, this research,
among other things, performs the function of systematizing the literature on the rel-
evant topic, which contributes to a better dissemination of information about the re-

searched problem.

Research design and methodology

Methodologically this research focuses on the subject — legal preconditions of
social entrepreneurship in the European Union and particular EU Member States, and
States of EFTA. The research argues that there is a lack of legal certainty in the coun-
tries in the field of regulation of social entrepreneurship. Such legal uncertainty causes
additional difficulties for the further development of social entrepreneurship as social
phenomenon, which can be important and effective measure to tackle social problems
in society.

Theoretically, the dissertation uses some views from philosophical doctrine of
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the realism. As the assumption of realism, we understand the idea that things in the
world happen regardless of whether we observe them, or even know them. Objects
have in the social world varying probabilities of coming into existence and causing new
objects, which connect into identifiable structures. We investigate the social world in its
context, which counts as evidence, concepts, measures, etc.””* Bearing this in mind; the
objectivity of this research depends on the context of the social life, which inevitably
changes over time.

In addition to general philosophical doctrine of the realism, the research uses
some ideas of the legal realism (more particularly — the new legal realism).>> The start-
ing point of the realist account of law is its critique of a purely doctrinal understanding
of law. Law is going institution (or set of institutions) caused by the tensions: between
power and reason, and tradition and progress and a social process is not something
that can happen at a certain date. Legal realists insist that legislators should use social
developments and new cases as triggers for rethinking the doctrine’s conventional un-
derstanding. According to legal realism, the main roles of doctrinal categories are to
consolidate people’s expectations and to express ideas of law with respect to distinct
types of human interaction.”*

The legal problems that this research examines are closely related with the eco-
nomic aspects. Therefore, it is important to emphasize the importance of interdiscipli-
nary aspect of this research, which allows exploring the problematic of the issue across
the boundaries of one particular sphere of social sciences.

Pioneer of political economy Adam Smith formed a well-known assertion that
free market competition leads the public to better economic results and the general
public welfare. However, he also pointed out that people’s behaviour often leads to a
feeling of sympathy for other people. In his work “Theory of Moral Sentiments’, author
formulates the idea that people often feel sorrow looking at the sorrow of others. Ac-
cording to Smith, we have no immediate experience of what other people feel we can

form no idea of the way they are affected, but by conceiving what we ourselves should

522 Gayle Letherby, John Scott, and Malcolm Williams, “Social Objects and Realism,” in Objec-
tivity and Subjectivity in Social Research (London: SAGE Publications Ltd., 2013), http://dx.doi.
org./10.4135/9781473913929.n6.

523 Although the general ideas of legal realism from the first half of the 20™ century are considered to be
outdated, we believe that most of those ideas are also relevant nowadays. Moreover — the new legal realism
is helping to return some of the philosophical values of legal realism.

524 Dagan Hanoch, “Doctrinal categories, legal realism, and the rule of Law,” University of Pennsylvania
Law Review 163 (2015): 1891, 1897.
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feel in the like situation.’®

In the light of above-mentioned thoughts of Adam Smith, the legal perspective
of the topic of this research methodologically falls into the interdisciplinary area of
research of the behavioural law and economics. The task of behavioural law and eco-
nomics is to explore the implications of human behaviour for the law. Because taking
into account understanding of how people behave can cast a different light on how or
whether a particular rule will achieve its intended goals. Sometimes it turns out that
legal rules that would seem eflicient or effective from a law and economics perspective
(based on hypothetical assumptions on human behaviour) are inefficient when dealing
with real people.>*

In addition, the concepts of A. Smith, the pioneer of political economy, and oth-
er concepts mentioned and developed in the work were chosen deliberately and, in the
author’s opinion, were related to the research topic and problem, highlighting the in-
terdisciplinary aspect of the research. The connection between the classical theories of
both political economy (A. Smith) and law (legal realism) with the research topic shows
the depth of the research problem (showing that the possible beginnings and assump-
tions of the topic were formed much earlier than the concept of social business itself).

In addition, it provides opportunities to develop these interfaces in further research.

Research instruments, data, and analysis limitations

This research mostly utilizes a set of qualitative research methods that are used
interchangeably throughout the whole research. The textual analysis method is used to
examine closely the content and meaning of legal texts and other documents, as well as
they structure and disclosure.””

To define the place of the examined legal norms in the legal system, also to
define the relationship between the legal norms and their relationship to the gener-
al principles of law a comparative method is used. This method also helps to define

the relationship between the European Union and the EU Member States’ and other

525 Adam Smith, The Theory of Moral Sentiments (New York: Penguin Books, 2009): 13.

526 Julie De Coninck, “Behavioural Economics and Legal Research,” in Methodologies of Legal Research,
edited by Mark Van Hoecke (Oxford: Hart Publishing Ltd, 2011): 262-3.

527 Sharon Lockyer, “Textual Analysis,” in The Sage Encyclopedia of Qualitative Research Methods,
edited by Lisa M. Given (Thousand Oaks, CA: SAGE Publications, Inc., 2008): 865-67. http://dx.doi.
0rg/10.4135/9781412963909.n449.
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countries legislation. This method also comes in hand while determining the possible
regulatory shortcomings. Comparative method is probably the mostly useful for this
research because this method allows isolating factors or variables that explain patterns.
Separately can be mentioned historical method, which concentrates on the analysis of
historical data to study the development of the EU legislation related to the subject of
this research. Two basic strategies are usually distinguished in comparative research:
(1) study events or groups that differ in many ways but have something in common;
and (2) study events or groups that are similar but differ in one or several important
respects.®?® This research tries to apply both of these strategies. The comparative meth-
od also allows the implementation of the research on different levels, starting from the
comparison of different cultures, and going into the comparison of different aspects
within the concrete case.”” The comparative legal research contains in itself several
types of methods, such as the functional method, the structural method, law-in-con-
text method, etc.”® All the above-mentioned methods constitute together the whole
toolbox for comparative research.

Closely related to the comparative method in this study is the case study method.
It is used for the in-depth analysis of particularly selected states with the advanced legal
frameworks regarding the social entrepreneurship. Moreover, written documents may
be searched for clues to understanding the culture of organizations, the values underly-
ing policies, and the beliefs and attitudes to the issue.”! With this regard, the case study
method contributes to this research.

Although, the method of generalization in qualitative research tends to be criti-
cized, in this research, however it serves for exploring patterns in particular societies,
because qualitative research might produce moderate generalizations, depending on

levels of cultural consistency (such as rules, customs, etc.) in the social environment.**

528 “Comparative Method,” in Dictionary of Statistics & Methodology, 3rd ed., edited by W. Paul Vogt
(Thousand Oaks, CA: SAGE Publications, Inc., 2005): 52-53. http://dx.doi.org/10.4135/9781412983907.
n327.

529 Uwe Flick, Designing Qualitative Research (London: SAGE Publications, Ltd., 2007): 39-40. http:/
dx.doi.org./10.4135/9781849208826.

530 Mark Van Hoecke, “Methodology of Comparative Legal Research,” Law and Method 12 (2015): 8.
http://dx.doi.org/10.5553/rem/.000010.

531 Helen Simons, Case Study Research in Practice (London: SAGE Publications, Ltd., 2009): 63. http:/
dx.doi.org/10.4135/9781446268322.

532 Malcolm Williams, “Generalization/Generalizability in Qualitative Research,” in The SAGE Encyclo-
pedia of Social Science Research Methods, edited by Michael S. Lewis-Beck, Alan Bryman and Tim Futing
Liao (Thousand Oaks, CA: Sage Publications, Inc.,2004): 421-22. http://dx.doi.org/10.4135/9781412950589.
n367.
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The examination of legal environment using the above-mentioned methods
constitutes the core of this research. The research also examines the scientific literature:
monographs and studies, analyses some other data.

Besides the core methods, mentioned above, several expert interviews were per-
formed. Typically, in legal studies, the interview-related methods are not so commonly
used. However, considering the interdisciplinary aspects of the researched subject, the
valuable information on the problematic aspects of the regulation, also broader context
of the legal framework can be retrieved from expert interviews. In this regard, sever-
al interviewing methods were combined together. In correlation with the overall in-
depth interview principles, more customised and adapted for legal studies interviewing
methods were exploited. Generally, in-depth interviews are used to help researchers to
understand their interviewees’ views of processes, norms, decision making, belief sys-
tems, mental models, interpretations, motivations, etc., that provide richness of quali-
tative data.”® In this context, the combination of active interviewing and key informant
interview were used. In the typology of interview methods, these two techniques are
tended to be less structured, on the one hand, and quite specific/narrow, on the other.

The whole research and writing process of this dissertation was divided into the
following main steps:

1. Material collection and analysis;

2. Preparation of scientific publications on the subject of research. The scope of
published articles was later expanded and updated in order to provide an up-to-date
material for the concrete parts of the dissertation;

3. Preparation of the dissertation.

Material collection and analysis started with the building of the main “structural
columns” of the research. Those main structural columns of the research in other words
could be called as “theoretical” and “practical” parts of the research. The theoretical
part of the research includes such elements as the history of the concept of social entre-
preneurship, legal and economic links of social entrepreneurship. In addition, in this
part, great amount of attention was paid to definitions (not only ones of the legal char-
acter but also economic, societal, etc.). Therefore, material for this part of the research

was mainly collected while analysing scientific literature and not so often directly ana-

533 Greg Guest, Emily Namey, and Marilyn Mitchell, “In-depth interviews,* in Collecting qualitative data,
edited by Greg Guest, Emily Namey, and Marilyn Mitchell (London: SAGE Publications, Ltd): 17. http://
dx.doi.org/10.4135/9781506374680
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lysing the legal acts.

The practical part of the research, however, focuses more on the legal acts; there-
fore, the material collection in this part consisted mostly of the analysis of legal texts.
Nevertheless, this part of the research also required some additional data (retrieved
not only from the legal texts) to receive more universal set of data. This universal set
of data includes such elements as studies, working papers and reports of different in-
stitutions. In addition, some valuable for this research pieces of information were re-
trieved from semi-structured in-depth interviews. The above-mentioned sets of data
laid a foundation for the above-mentioned practical structural column of this research,
which includes comparative analysis of legal preconditions of social entrepreneurship
in particular countries as well as the legal regulation of social entrepreneurship on the
EU-level.

The parallel work during the data collection and analysis steps was the prepara-
tion of the scientific articles. This exercise helped to systematically check the relevan-
cy of the collected materials during the years of the conducted research and explore
additional data sources. Finally, the stage of the preparation of dissertation included
not only the thorough analysis of the data that was collected during the years of this re-
search but also an exercise of the checking the relevance of collected data, which could
possibly have changed over time.

This dissertation aims to look systematically into the social entrepreneurship-re-
lated legal institutes, relations between these institutes and their relationship with the
primary EU law, the EU company law, and relationship between the EU and national
regulation in the EU Member States and states of the EFTA.

With respect to the novelty of the social entrepreneurship as the legal category
and the lack of legal certainty, which is the main problem investigated in this research,
this category requires a thorough scientific examination to define its legal precondi-
tions. Considering the amount of such initiatives in the EU Member States, this re-
search contributes to thorough scientific justification of the legal elements of phenome-
non of social entrepreneurship. The research also unifies its categories, definitions, and
concepts, analyses new legal institutes, which are emerging because of development of
social entrepreneurship. The research analyses the legal preconditions of social entre-
preneurship in the European Union, which are not always directly noticeable. It also
contributes to better analysis of the EU legislation and legislation of the particular Eu-

ropean states. As well as it contributes to deeper analysis of the elements of definition
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(not only in legal terms, positioning of social entrepreneurship in the legal system of
the EU, considering the wider legal context then only the EU company law.

Among other things, this study performs the function of systematizing the liter-
ature on the relevant topic, which contributes to a better dissemination of information
about the problem under study. The dissertation focuses on the theoretical issues of the
phenomenon under study, including different theoretical approaches and definitions.
This analysis is the author’s original contribution to the theoretical formation (not just
the definition) of understanding social business.

From the practical point of view, the results of the research could contribute to
improvement of national legal framework on social entrepreneurship or social busi-
ness, which is clearly insufficient in nowadays stage of rapid popularization of social

entrepreneurship in Lithuania.
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CONCLUSIONS

After researching materials and applying other qualitative research methods in
both - theoretical and practical parts of this research — we can argue that the defensive
statement, which states that there is a lack of legal certainty in the European Union
and in particular countries in the field of regulation of social entrepreneurship can be

supported in the most cases by following arguments.

1. Legal preconditions of social entrepreneurship lay on the top of theoretical
and philosophical foundation. Definition of legal good, which should be protected by
the legislation in the field of social entrepreneurship, defines and elements of the defi-
nition of social entrepreneurship itself. Therefore, lack of legal certainty (with its weak-
nesses, differences, and contradictions) comes from weak foundation of conceptual
legal philosophy. The socio-economic aspects of social entrepreneurship are primary
reasons why social entrepreneurship exists per se. Legal preconditions derive from so-
cio-economical preconditions and support the existence of the phenomenon of social
entrepreneurship.

2. Definition of social entrepreneurship consists of multitude of elements, which
not all of them can be directly observed from the legal regulation alone and are theo-
retically much more complex. Different elements of the social entrepreneurship frame-
work (non-legal aspects) constantly interact with regulatory framework (legal aspects).
Such situation determines the definition of social entrepreneurship overall. The current
EU legislation does not form any concrete legal framework for social enterprises — it
consists of several legally binding documents and several soft-law measures. Despite
that, social enterprises are influenced by the economic and social conditions, which
vary in particular country or region. However, in some concrete circumstances not
legally binding definition (provided in the SBI) becomes legally binding (provided in
directives) and affects not only supranational legislation, but also the legislation of the
Member States. It is so far the only supranational legal effect on legal framework for
social entrepreneurship.

3. The supranational EU legislation of social entrepreneurship can be imple-
mented only partially (placing an accent on the soft-low measures). Ideal (possibly su-
perlative), or at least best-suitable European legal form of social enterprise is particular-

ly difficult to develop and create considering very different legal and socio-economical
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traditions of the development of social entrepreneurship in different countries. Before
creating legal framework, societies must identify what kind of socio-economical rela-
tionship has to be defined legally and it is hardly implementable on the supranational
level.

4. We can see the problem of legal uncertainty in the area of social entrepreneur-
ship emerges whether in legal non-recognition of social enterprise as such, or unclear
rules and general legal environment for social entrepreneurship. The question of legal
forms is directly related with question of legal certainty. The situation may occur when
social enterprise is legally not defined at all and operate only as regular company (enti-
ty), which socio-entrepreneurial identity cannot be spotted looking into its legal form.
Despite that, some legal preconditions of social entrepreneurship exist in researched
EU/EFTA countries. However, those preconditions cause a lot of legal unpredictability
and not necessarily mean for social enterprise dedicated legislation. Often those pre-
conditions are not even obvious and can be found only by systematically looking into
the content of the legislation where features of operational definition of social enter-
prise can be identified.

5. In different societies, social entrepreneurship pursues different goals and de-
pend on different level of welfare. In more developed societies, these goals are aimed
at reducing exclusion, disadvantaged integration, etc. In less developed (or developing)
societies, these goals are aimed at solving structural problems (access to education,
health services, etc.). Since all researched countries are considered as developed coun-
tries most of social enterprises aimed at integration of disadvantaged (WISEs), howev-
er also range of other social problems is covered.

6. From the systematic evaluation of materials, we can state that social entrepre-
neurship, first of all, is an attitude, a point of view, a value system. It can be implement-
ed by using different legal forms and other legal instruments. Social entrepreneurship
could not exist per se. To be a social enterprise means not only obtain e.g., a dedicated
legal status or legal form (which is strictly legal question). To be a social enterprise
means to carry out a social mission (which is not a legal question or partially legal).

7. The place of social entrepreneurship legal regulation in the legal system of the
EU and particular countries depends on the recognition of social good. Social good is
usually recognized by society without a legal recognition of it. However, in the most
cases it is impossible to cover the whole spectrum of social good fully, which has to be

maintained on the state level. Therefore, countries prioritize some areas of social good
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more than the other does. Then respective prioritized areas become a part of political
agenda. The topics of political agenda are usually implemented by different legal in-
struments (laws, rules, conditions, etc.). It means that social enterprise performance is
related with social good that is recognized on the state level as important.

8. We can state that any legal framework could not force natural development of
societal relations if it is not accepted by society (such approach meets the view of legal
realism). We assume if some social innovation (like, certain legal framework, CSR,
legal technology, SDG’) in particular societies is more acceptable, in other societies
it can be less welcome, or at least not correctly understood or poorly implemented. It
means that performance of social enterprise is not related with its existence as a legal
entity (legal form may not directly influence social performance of enterprise), but
rather with evaluative aspect of its existence. However, we think that different legal
forms provide different possibilities for action and therefore they indirectly influence

social performance and social impact of particular social enterprise.
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RECOMENDATIONS

In most countries, it is possible to use an existing legal form specifically for
purposes of a social enterprise, for example, by specifying a social purpose, limiting the
means by which profits may be distributed and by specifying other ‘social” features. We
can state that even if a dedicated legal framework for social enterprises can be found
not in all countries, the research showed that existing spectrum of legal forms also in-
directly contributes to development of social entrepreneurship sector.

In the light of researched materials, we can state that a strict regulation of social
enterprise legal forms in the most cases is not necessary, although possible (and - in
exceptional cases - required). We can state this because the definition of social entre-
preneurship is only partially legal category. It means that legal preconditions of social
entrepreneurship can be flexible. The same or very similar results can be achieved by
using different legal and policy instruments. Most of the feasible scenarios lead to the
general goal of social life improvement. According to this, we have formulated the fol-

lowing recommendations.

1. Despite positive general tendencies, such aspects as awareness raising, better
access to finance and overall legal conditions for social enterprises have to be created
having in mind de facto social enterprises. It would be useful to create on the EU level
some “proposed framework,” which according to operational definition would help na-
tional legislators to distinguish de facto social enterprises in their jurisdictions.

2. Proposed framework could include best practices from countries that are
more advanced in the social entrepreneurship legislation, also Commission’s insights.
It could become an operational tool for national legislators, which could choose from
proposed options of social enterprise recognition. We also think that some good prac-
tice can be preserved and in the area of WISE regulation. This option of social enter-
prise has the right to exist and perform its social mission furtherly.

3. Particular legal forms, which fall within operational definition of social enter-
prise, can satisfy the need for social enterprise legal regulation in particular countries.
It can be implemented with or without modifications in existing legal forms, depending
on the level of flexibility in given legal regulation. Modifications of legislation within
the company law rules (e.g. allowing stakeholder participation in the decision-making,

clauses on assets lock etc.) or beyond (in the area of taxation regulation, accountability,
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etc.) can be made, where social enterprises could have some benefits (which comply
with the competition rules) for their contribution to social problem solving.

4. We can suggest that as a social policy implication, governments should take
steps to introduce laws that encourage the entry of social enterprises in social servic-
es sectors, and the outsourcing of social services from public bodies to private social
enterprises — a common feature of many European countries — should be further en-
couraged.

5. While developing legal frameworks for social enterprises in different coun-
tries (despite the variety of legal forms), some basic steps of harmonization could take
place as it takes place in the case of limited liability companies (and some other legal
forms) in terms of assessment, impact measurement, value orientation, stakeholder
priority approach, etc. This research showed that societies that have many legal alter-
natives for operation of social enterprises by exploiting different existing legal forms
(and this is the case in most European countries) must be aware of these available al-
ternatives and avoid seeking of the new “universal” alternative because such universal
alternative may not exist.

6. We think that social business development in the origin country of the au-
thor of this research should take place in the following two directions. Firstly, it could
be involvement in dealing with social problems for the purposes of promoting social
enterprise as private business initiative. Secondly, it could be application of business
models, as well as social innovations, for the purposes of encouraging non-govern-
mental organisations and companies of other legal structures to get involved in social
entrepreneurship. Greater involvement of stakeholders in management of social enter-
prise could possibly have grater benefit in terms of quality of products/services that so-
cial enterprise provides, because involvement of stakeholders helps to elaborate better
products/services. In addition, the niche of social services, which typically are provided
by the state and/or municipalities, could be opened for local communities that could
participate (through form of social enterprise) in solving of their local social problems.

7. Regulatory situation of social enterprise balances between strict regulation
and self-regulation. Therefore, it cannot be directly recommended to multiply existing
practices in different countries. Nevertheless, it can be recommended for legislators,
when considering some concrete model as an example, to have in mind socio-eco-
nomic and cultural environment in particular country. In this context, it is important

to understand that future evolution of different types of social enterprises is inevitable.
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Therefore, what we have researched here can be re-evaluated after several years and
supplemented with aspects of constant change in society as well as in legal develop-
ment. Nowadays solutions that suit in different cultural environment will inevitably
shift, opening opportunities for continuing research.

8. Paying sufficient attention to the phenomenon of social entrepreneurship, in
general, is also important for the development of the legal environment of this phenom-
enon. Therefore, it can be recommended to legislative bodies in particular countries to
learn more about the concept of social enterprise while adopting different measures on
the daily basis (e.g., amendments in business environment legal regulation) in order to
respect interests of (potential) social enterprises. Second, national courts as well have to
be familiar with the definition of social enterprise (whether it is defined in the national
law or not) in the cases where questions of legal entities (sometimes de facto social en-
terprises) are disputed in various contexts. Third, legal scholars (especially specialising
in the business law), whether they are interested in topic of social enterprise legal regu-
lation or not, also have to be at least familiar with this concept in order to raise general

awareness about this concept among other legal scholars.
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Tomas Lavisius

TEISINES SOCIALINIO VERSLO PRIELAIDOS: PERSPEKTYVOS
PASIRINKTOSE EUROPOS VALSTYBESE IR EUROPOS
SAJUNGOS TEISINIAME REGULIAVIME

SANTRAUKA

Temos aktualumas

Europos Sgjungoje (toliau taip pat - ES) bei atskirose Europos $alyse (ne tik
ES valstybése narése) skirtingy socialinio gyvenimo sriciy teisinis reguliavimas nuo-
lat keiciasi atsizvelgiant j socialinius, ekonominius ir politinius poky¢ius visuomené-
je. Nei§vengiamai keiciasi ir verslo santykius reglamentuojantys teisés aktai. Teisés
mokslas siekia atsizvelgti j tokiy poky¢iy tendencijas ir ypatybes aktualiu laiku. Todél
tikslinga iSnagrinéti pagrindines priezastis, kodél tam tikra teisiné taisyklé vienaip ar
kitaip vystosi, apibrézti dabartinj vystymosi etapg ir numatyti galimg basimo vysty-
mosi kryptj, nustatyti privalumus ir galimas spragas reglamentavime ir pasialyti tokiy
spragy $alinimo buadus. Be to, svarbu i$nagrinéti kokiy tiksly yra siekiama jdiegiant
nauja teisinj reguliavima. I§ kitos pusés, esant teisinio reguliavimo triikumui, kuris gali
atsirasti visuomenéje formuojantis naujam socialiniam reiskiniui, svarbu laiku apibréz-
ti ir problemas, kurios kyla dél atitinkamo reguliavimo trikkumo.

Galime manyti, kad jstatymy leidéjas (tiek ES, tiek konkreciy valstybiy) nau-
ja teisinj reguliavima kuria ne atsitiktinai, o turédamas konkrety tikslg - patenkinti
visuomenés poreikius, kuriems reikalingas toks naujas teisinis reguliavimas. Vienas i$
tokiy palyginti naujy reiskiniy $iy dieny visuomenéje yra socialinio verslo samprata.
Pastaraisiais metais vis daugiau galima i$girsti apie socialinio verslo iniciatyvas. Mok-
slininkai visoje Europoje ir kituose Zemynuose (ypac JAV) pateikia skirtingus $io reis-
kinio apibrézimus. Kadangi verslo santykiai nei$vengiamai patenka j konkrecia regul-
iavimo sritj, galima manyti, kad socialinis verslas (arba socialinis verslumas) taip pat

patenka (arba turéty patekti) j specifinio teisinio reguliavimo sritj.
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Kelerius pastaruosius metus socialinis verslas tapo svarbia tema Europos ir na-
cionalinése politinése darbotvarkése. Nuolat auga supratimas, kad socialinis verslas
kuria tvary ir jtrauky visuomenés vystymasi ir skatina socialines naujoves.*** Nenuos-
tabu, kad démesys Zmonéms, o ne pelnas (kas badinga socialiniam verslumui), ugdo
socialinio ,,bendrumo® jausma ir prasme bei skatina solidaruma ir bendra gerove. Vis
délto, socialiné ekonomika negali nattiraliai vystytis. Norédami labiau i$plésti socialing
ekonomika, turime sukurti jai pritaikyta aplinka.

Sis tyrimas parodo, kad socialinio verslo (socialinés verslininkystés)*5 sampra-
tos pagrindimas, jos teisinés sistemos ir reguliavimo ypatumy apibrézimas yra svar-
bus kiekvienai valstybei atskirai. Lietuva taip pat pradeda savo kelig link nacionalinio
socialinio verslumo apibrézimo ir jo teisinés sistemos. Siame etape reikéty apsvarstyti
skirtingus teisinius pozitrius, siekiant apibrézti, kokios teisinés formos yra prieina-
mos, siekiant palengvinti teisinj socialiniy versly statusg ir sampratg. 2015 m. Li-
etuvos Respublikos tkio ministerija priémé Socialinio verslo koncepcija, kuria buvo
siekiama apibrézti pagrindinius socialinio verslo principus, nustatyti problemines
sritis ir iskelti bendras uzduotis socialinio verslumo plétrai skatinti. Dokumente dar
nebuvo apibrézta konkreti socialinio verslo (ar socialinio verslo imonés) teisiné for-
ma, tac¢iau juo buvo siekiama jvertinti kity Europos $aliy geriausia praktikg socialinio
verslo teisiniame reglamentavime.”® Véliau, 2019 m., Lietuvoje buvo bandoma priimti
nauja Socialinio verslo plétros jstatyma, taciau $is jstatymo projektas buvo grazintas

rengéjams tobulinti.>”

s

Siame kontekste matome, kad egzistuoja daugybé issikiy, susijusiy su teisiniu
socialinio verslo apibrézimu. Matome kelias tokios situacijos priezastis. Reikéty
paminéti, kad Europos Komisija socialinio verslo sampratg labiau sieja su socialinio
verslo veiklos turiniu, o ne su konkredia juridinio asmens forma. Tac¢iau kai kuriose
Salyse galioja specialiis teisés aktai, apibréziantys specialias juridiniy asmeny formas.

Taigi kyla klausimas, kaip teisi$kai apibrézti socialinj versla, jei néra konkreci-

534 “Social Enterprises and the Social Economy Going Forward. A Call for Action from the Commission
Expert Group on Social Entrepreneurship,” GECES, published 31 October 2016, accessed 14 January 2021,
http://ec.europa.eu/growth/content/social-enterprises-and-social-economy-going-forward-0_en

535 Sio darbo kontekste socialinio verslo ir socialinés verslininkystés sgvokos yra naudojamos sinonimis-
kai, nebent atskirose tyrimo vietose pazymima, kad Sios savokos naudojamos skirtinga reik§me.

536 “Socialinio verslo koncepcija, patvirtinta Lietuvos Respublikos tikio ministro 2015 m. balandzio 3 d.
isakymu Nr. 4-207, TAR, accessed 14 January 2021, https://www.e-tar.It/portal/lt/legal Act/353¢1200d9f-
d1le4bddbflb55e924c¢57/ast

537 “Lietuvos Respublikos socialinio verslo plétros jstatymo projektas,” e-seimas, https://e-seimas.Irs.1t/
portal/legal Act/It/ TAP/1ec626406a6e11e99684a7f33a9827ac?jfwid=-1¢703921t9
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os teisinés formos arba esama teisiné forma yra per siaura ir neapima visy socialinio
verslo formy? Esant tokiai situacijai reikia rasti ir apibrézti tam tikras teisines prielaidas
- kg konkreciai buty galima laikyti socialiniu verslu ar socialiniu verslumu. Daugiausia
socialinis verslas veikia teikdamas vie§asias paslaugas. Tuo tarpu tokio verslo teisiné
forma gali bati ribotos atsakomybés bendrové arba kita privataus (ar kartais vieso) ju-
ridinio asmens teisiné forma. TeisiSkai (savo teisine forma) tokia jmoné dazniausiai yra
pritaikyta pelno siekian¢iy jmoniy valdymui ir jos akcininky gerovés didinimui. Tokia
dichotomija turi bati nuodugniai istirta, siekiant suteikti daugiau aiSkumo ir teisinio
tikrumo socialinio verslo teisiniame reguliavime. Turime pazymeéti, kad i $ia situacija
jstatymy leidéjai reaguoja jvairiai, ta¢iau bendrus bruozus galima nustatyti ir jie gali
bati naudingi kaip geriausios praktikos pavyzdziai. Arba bent jau tokig praktika buty
galima modeliuoti i§ skirtingy elementy (tiek teoriniy, tiek praktiniy), kurie $iuo metu
egzistuoja skirtingose $alyse.

Tokie autoriai kaip Antonio Fici, Giulia Galera ir Carlo Borzaga dalijasi jzval-
gomis, kad bendroviy teisé buvo sukurta siekiant reglamentuoti akcininky pelno didin-
imo institutg. Grynai pelno nesiekiancio juridinio asmens teisinés formos arba teis-
inés formos, skirtos grynai pelno siekiantiems juridiniams asmenims neuztenka, kad
$ios formos bty pritaikytos tokio reiskinio kaip socialinis verslas poreikiui.”*® Reikia
pabrézti, kad socialinio verslo jmonés daro jtakg teorinei jmonés sampratai apskritai:
jmoniy, kaip organizacijy, atstovaujanciy isskirtinai jy savininky interesus, samprata
kvestionuojama atsiradus jmonéms, teikian¢ioms visuomeninés svarbos paslaugas ir
prekes, vadovaujantis principu, kad maksimalus pelnas nebéra esminé salyga.”* At-
sizvelgdami j minétg pozicijg galime sutikti, kad §i moksliniy tyrimy sritis yra tikrai
plati ir apima jvairius teisinio reguliavimo aspektus - nuo bendroviy teisés iki vie$yjy
pirkimy, konkurencijos teisés ir kt. Siame tyrime atkreipiamas démesys ne tik j teisines
socialinio verslo prielaidas, bet ir siekiama atsakyti j tokius klausimus, koks yra socia-
linis géris, kuriam daugiausia démesio turi bati skiriama socialinj versla reglamentuo-

janciuose teisés aktuose.

538 Antonio Fici, “Recognition and Legal Forms of Social Enterprise in Europe: A Critical Analysis
from a Comparative Law Perspective,” Euricse Working Papers, 82 (2015), https://dx.doi.org/10.2139/
ssrn.2705354

539 Giulia Galera and Carlo Borzaga, “Social enterprise: An international overview of its conceptual evolu-
tion and legal implementation,” Social Enterprise Journal, 5(2009): 224, doi: 10.1108/17508610911004313.
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Tyrimo naujumas ir problemos reik§mingumas

Siandien sparéiai besikei¢ian¢ioje visuomenéje ir pasaulinése tendencijose
teisinés socialinio verslumo prielaidos yra sudétinga tema, kuriag néra lengva
nagrinéti. Sios disertacijos pavadinime apibrézimas ,teisinés prielaidos* pasirinktas
neatsitiktinai. Paprastai kalbédami apie dalykus, susijusius su teise, galime nagrinéti
teisinj reguliavimg, kuris referuoja j skirtingus teisés akty tipus. Tai yra konkreciausias
dalykas atliekant teisinius tyrimus. Greta minéty konkreciy teisiniy nuostaty, galime
kalbéti ir apie platesne teisine aplinkg ar teisine baze, kuri parodo teisine sistema kaip
visumg. Tai taip pat yra vienas i$ svarbiy kriterijy, siekiant jvertinti socialinio verslumo
sritj teisiniu pozidriu. Salia to, papildomai galime kalbéti ir apie teisines prielaidas.
Sis terminas pasirinktas naudoti $iame tyrime dél keliy priezasciy. Visy pirma, jis yra
platesnis. Si termino savybé yra naudinga turint mintyje socialinio verslo ne tik kaip
teisinés kategorijos, bet ir kaip platesnio fenomeno ypatumus. Sio reiskinio tyrimu-
ose gali buti ir yra derinamos skirtingos socialiniy moksly sritys. Todél Siame tyrime
remiamasi tarpdisciplininiu pozitiriu vertinant socialinio verslo teisinj statusg ir kitas
skirtingas teisines socialinio verslo prielaidas kartu su tokiais pagal savo pobudj neteis-
iniais aspektais kaip socialinio verslo tikslas ir poveikis, socialinés inovacijos, tvarus
vystymasis ir keletas kity neteisiniy aspekty.

Taigi, $iame tyrime visy pirma yra keliami teisiniai klausimai, taciau, kita vertus,
ne visi tyrime keliami klausimai yra teisinio pobuidzio. Tokiu budu tyrime priartéjama
prie kity socialiniy moksly sri¢iy. Todél manytina, kad j teisiniy socialinio verslo pri-
elaidy nagrinéjima turéty bati jtraukti ir aspektai, susije su tyrimais, kaip teisinis reg-
uliavimas konkrecioje srityje koreliuoja su tos veiklos formos ($iuo atveju - socialinio
verslo) sékme, populiarumu, naudingumu ir pan. Be to, manome, kad $is tyrimas yra
naudingas ir ieSkant kitokio pozitario kampo socialinio verslo teisiniy prielaidy srityje.
Todél $iame tyrime aptariamos ir tokios naujovés kaip teisinés technologijos. Jos ver-
tinamos bandant atsakyti j tokius klausimus, kaip teisinés technologijos veikia socialinj
versla.

Pazymeétina, kad $ia disertacija nesiekiama pabrézti konkrecios salies problemy.
Tadiau galima pateikti ir konkreciy problematikg i$ryskinanciy pavyzdziy i$ $io tyrimo
autoriaus $alies. Dél mazo socialinio verslo suvokimo jis Lietuvoje daznai tapatinamas
tik su tam tikry visuomenés grupiy integracija j darbo rinkg uzsiimanéiy jmoniy (so-

cialiniy jmoniy, toliau — S]) veikla. Tyrime taip pat atskleidziame, kad S] koncepcija yra
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placiai paplitusi daugumoje tiriamy $aliy.

Siuo metu Lietuvoje egzistuoja jstatymas, apibréziantis S| teisinj statusg -
Lietuvos Respublikos socialiniy jmoniy jstatymas®* (neturéty buti painiojamas su tyr-
ime aptariamu Socialinio verslo plétros jstatymo projektu). Siame jstatyme nustatytas
S] apibrézimas yra siauresnis nei socialinio verslo ijmoné apibrézta Europos Komisijos
dokumentuose. S], kaip ji apibrézta Lietuvos jstatymuose, gali biiti vadinama tik vienu
i$ galimy socialinio verslo modeliy. Todél ypa¢ svarbu nustatyti bendrg teisine social-
inio verslo samprata.

Pavyzdziui, Lietuvos Respublikos socialiniy jmoniy jstatymas susieja S] tik
su konkreciy socialiniy grupiy zmoniy, praradusiy profesinj ir bendra darbinguma,
ekonomiskai neaktyviy ir negalin¢iy konkuruoti darbo rinkoje, jdarbinimu vieno-
domis salygomis, skatinant $iy asmeny grizima j darbo rinka, jy socialing integracijg ir
mazinant socialine atskirtj. Pagal §j jstatyma S] yra juridinis asmuo, jgijes $ statusg sio
jstatymo nustatyta tvarka ir atitinkantis visas su tam tikry socialiniy grupiy jdarbinimu
susijusias salygas.

Mes Zinome, kad tradicinis verslas, kaip pagrindinis rinkos ekonomikos varik-
lis, negali bati kei¢iamas jokia alternatyva (jskaitant ir socialinj versla). Vis délto, so-
cialinis verslas yra papildomas pasirinkimas be jprasty verslo modeliy ar jmoniy so-
cialinés atsakomybés (toliau - JSA), kurj galima panaudoti siekiant socialinio tikslo
(misijos) ir pelng kurian¢iy tvariy veiksmy. Be to, socialinio verslo novatoriskumas yra
unikalus, nes toks verslas ne tik vykdo socialine misijg, bet ir skatina kurti naujas verslo
ir visuomenés partnerystés formas.

IS tokios situacijos naudos gauna ne tik tikslinés grupés (j kurias paprastai
nukreipiama socialinio verslo veikla), bet ir visa visuomené. Pagrindiné problema
siame kontekste yra teisinio tikrumo stoka. Sis teisinis neapibréztumas pasireiskia teis-
iniu socialiniy versly nepripazinimu, ar neai$kiomis socialinio verslo taisyklémis ir
nevienareik§miska bendra teisine aplinka. Siuos aspektus galima i$skirti kaip pagrind-
ine problema socialinio verslo teisiniy prielaidy tyrimo srityje.

Plétojant §j klausima, reikia pazymeéti, kad teisiniu poziariu nei socialinio verslo
apibrézimas, nei jo specialus teisinis reguliavimas dar néra galutinai nustatytas (arba
galima teigti, kad jis labai skiriasi skirtingose jurisdikcijose). Daugelyje $aliy vis dar

triksta palankiy salygy skatinti socialinio verslo jmoniy karimasi ir plétra.

540 “Lietuvos Respublikos socialiniy jmoniy jstatymas,” TAR, accessed 14 January 2021, https://ww-
w.e-tar.It/portal/lt/legal Act/ TAR.EEC13A0B85BA/asr
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Atsizvelgiant i socialinio verslo kaip teisinés kategorijos (ar fenomeno) naujuma
ir teisinio tikrumo trikumg, §j fenomeng reikia nuodugniai i$nagrinéti, kad baty api-
bréztos jo teisinés prielaidos. Atsizvelgiant i skirtingy iniciatyvy kiekj ES valstybése
narése, labai svarbu teisiskai pagristi socialinio verslo reiskinj, suvienodinti jo kriteri-
jus, apibrézimus ir sgvokas, i$analizuoti naujus teisinius institutus, kurie atsiranda dél
socialinio verslo plétros ir i$analizuoti teisines socialinio verslo prielaidas Europos Sa-
jungoje.

Istatymy leidéjai konkreciose Salyse turéty atsakyti j klausima, kokie yra
pagrindiniai teisiniai modeliai, padedantys kurti socialinio verslo jmones. Kokie $iy
modeliy pranagumai ar tritkumai? Sie klausimai yra ypa¢ svarbiis kuriant tam tikrg
socialinés verslininkystés teisine sistemg konkrecioje $alyje.

Paprastai verslo teisinis reguliavimas tarnauja placiajai visuomenei, suteikda-
mas verslui (verslininkams) galimybe padidinti pelng ir taip pat sukurti naudg visai
visuomenei lengvai i$matuojamais finansiniais terminais. Be to, egzistuoja dar viena
samprata - verslas, kurio misija yra ne pelnas, o visuomenés socialiniy poreikiy tenk-
inimas. Todél teisés mokslo pozitiriu $is reiSkinys yra jdomus zvelgiant i§ perspektyvos,
kaip verslo teisé sgveikauja su teisiniais socialinio verslo aspektais, nes abi sitytis turi
bendry tagky, taciau turi ir konceptualiy skirtumy.

Manome, kad $is tyrimas padés geriau susipazinti ir iSanalizuoti ES ir konkreciy
Europos valstybiy teisés aktus atitinkamoje reguliavimo srityje. Taip pat manome, kad
$is tyrimas prisideda apibréziant nepakankamai apibréztas teisines kategorijas ir socia-
linio verslo pozicionavima ES teisinéje sistemoje, atsizvelgiant j platesnj teisinj kontek-
stg ir neapsiribojant tik ES bendroviy teise. Tikime, kad $io tyrimo rezultatai gali buti
naudingi tobulinant nacionaling socialinio verslo teisine baze, kuri $iame socialinio
verslo greito populiaréjimo Lietuvoje etape yra akivaizdziai nepakankama. Be to, svar-
bas yra ir tokie aspektai, kaip socialinio verslo bei socialiniy inovacijy sgsaja. Galime
manyti, kad socialinés inovacijos ir socialinio verslo hibridiskumas yra neatskiriamos
socialinio verslumo paradigmos dalys. Todél $iame tyrime ieskoma teisiniy prielaidy
socialiniam verslui ir socialinéms inovacijoms, siekiant paaigkinti $iuos apibrézimus
tokiu badu, kuris galéty bati naudingas tolesniems tyrimams ir praktiniam pritaiky-

mui.
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Tyrimo tikslas ir uzdaviniai

Pagrindinis $io tyrimo tikslas yra nustatyti teisines socialinio verslo prielaidas
Europos Sajungoje, taip pat konkreciose ES ir Europos laisvosios prekybos asociacijos
(toliau - ELPA) valstybése narése.

1. Siekiant jgyvendinti $io tyrimo tikslus, keliami $ie uzdaviniai:

2. I8siaiskinti, ar socialinio verslo teisinis reguliavimas yra pakankamas, ir nus-
tatyti galimas $io teisinio reguliavimo silpnybes, skirtumus ir priestaravimus ES, bei
pasirinktose ES ir ELPA valstybése narése;

3. Nustatyti socialinio verslo (ir susijusius apibrézimus), vadovaujantis teisés ak-
tais, moksline literatara ir remiantis masy paciy pastebéjimais;

4. Apibrézti socialinio verslo teisinio reguliavimo vietg ES ir konkreéiy $aliy
teisinéje sistemoje;

5. Palyginti socialinio verslo reguliavimo santykj su kitomis reguliavimo srit-
imis teisinés sistemos kontekste (socialinés inovacijos, ISA, teisinés technologijos ir
tokios pasaulinés iniciatyvos kaip Jungtiniy Tauty darnaus vystymosi tikslai), siekiant

nustatyti galimg geriausig reguliavimo praktika ir jvertinti socialinio verslo potenciala.
Prielaidos, tyrimo ribos ir ginamasis teiginys

Siame tyrime ieSkoma teisiniy socialinio verslo prielaidy ES teisés aktuose
ir lyginamuoju btdu nagrinéjamos teisinés socialinio verslo prielaidos keliose ES
valstybése narése (Austrijoje, Danijoje, Estijoje, Latvijoje, Lietuvoje, Suomijoje,
Svedijoje ir Vokietijoje) ir ELPA valstybése (Islandijoje, Norvegijoje ir Sveicarijoje).
I$ literataros apzvalgos suzinome, kad daugumoje akademiniy teksty nagrinéjami
ekonominiai socialinio verslo veikimo ypatumai. Ta¢iau teisiniu pozitriu traksta tyr-
imy, kuriuose bty lyginamosios socialinio verslo teisinés prielaidos.

Pradéti tyrimg apibréziant viena ar kelis pagrindinius teisés aktus, reglamen-
tuojancius $ig konkrecia sritj, buvo gana sunku, nes ES tokiy teisés akty truksta. Eu-
ropos Komisija 2011 m. paskelbé Komunikata dél socialinio verslo iniciatyvos (toliau
- SBI).*! Siame Komunikate socialinio verslo jmoné apibréziama kaip juridinis asmuo,
541 “Communication from the Commission to the European Parliament, the Council, the European Econo-
mic and Social Committee and the Committee of the Regions. Social Business Initiative,” COM (2011) 682

final, accessed 14 January 2021, https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:-
52011DC0682& from=EN
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veikiantis socialinés ekonomikos srityje, kurio pagrindinis tikslas yra socialinis pov-
eikis, o ne pelnas siekimas savininkams ar akcininkams. Tokia jmoné veikia teikdama
prekes ir paslaugas rinkai dazniausiai inovatyviu badu, o savo pelna pirmiausia nau-
doja socialiniams tikslams pasiekti. Socialinis verslas valdomas atvirai ir atsakingai,
visy pirma | $iuos procesus jtraukiant darbuotojus, vartotojus ir suinteresuotuosius
subjektus, kuriems $io socialinio verslo komerciné veikla daro jtakg. Pazymétina, kad
Komunikate néra akcentuojama jokia konkreti juridinio asmens, kaip socialinio verslo
jmonés, forma.

Toks socialinio verslo jmonés apibrézimas naudojamas minétame Komunikate.
Pazymétina, kad Europos Komisijos komunikatas per se néra imperatyvus teisés aktas,
taciau §] Komunikatg galima laikyti pradiniu teisinés socialinio verslo koncepcijos
riby nubrézimo tasku. Kita vertus, $ioje disertacijoje taip pat pateikiamas ir platesnis
$iam tyrimui reik§mingy apibrézimy, tokiy kaip socialiné teisés dimensija, verslas,
verslumas, socialinés inovacijos, teisinés technologijos ir kt., vertinimas. Atitinkamame
$io tyrimo skyriuje jvertinami visi minéti apibrézimai ir rysius tarp ju.

Apibendrindami socialinio verslo jmonés apibrézima, pateikta SBI, $ioje dis-
ertacijoje jvedame vadinamajj darbinj socialinio verslo (ar socialinio verslo jmoneés) api-
brézimg (kuris i§ dalies pagristas SBI naudojamu apibrézimu), kuris yra naudojamas $io
tyrimo tikslais visoje disertacijoje. Be to, toliau $ioje disertacijoje nagrinéjame Siame
apibrézime esanciy elementy jvairove, kad pasiektume vieng i$ disertacijos tiksly ir tai
yra vienas i$ $io tyrimo sukuriamos originalios pridétinés vertés aspekty. Teoriskai,
pagal minéta darbinj apibrézima galima isskirti tris dimensijas: verslumo dimensija;
socialine dimensijg; bei dimensijg, susijusia su valdymo struktara. Visos trys dimensi-
jos néra izoliuotos, bet saveikauja tarpusavyje jvairiais deriniais. Sie deriniai (kurie paa-
iskinami tyrimo metu) yra labai svarbiis nustatant socialinés jmonés apibrézimo ribas.
Verslumo dimensija reiskia jsitraukima j ekonomine veikla. Socialiné dimensija reiskia
aisky ir apibrézta socialinj tiksla. Su valdymo struktiira susijusi dimensija atspindi pel-
no ir (arba) turto paskirstymo ribas; organizacing autonomijg bei jtrauky valdyma.

Ginamasis Sio tyrimo teiginys teigia, kad socialinio verslo reguliavimo srity-
je Europos Sgjungoje ir konkreciose Salyse tritksta teisinio tikrumo (apibréztumo), o $i
problema galéty biiti sprendziama taikant visumg teisiniy ir ne vien teisiniy priemoniy.
Ginamuoju teiginiu taip pat pabréziama, kad esamy teisiniy formy pritaikymas ir skirt-
ingy neprivalomuyjy teisiniy priemoniy panaudojimas, nebutinai nejvedant tam skirty

atskiry teisiniy formy, galéty paskatinti efektyvy socialinio verslumo, kaip socialinio
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reigkinio, vystymasi. Siandieninis teisinis neapibréztumas sukelia papildomy sunkumy
toliau plétojant socialinj versla kaip socialinj rei$kinj, kuris gali buti svarbi ir veiksmin-
ga priemoné socialinéms visuomenés problemoms spresti.

Norint patikrinti ginamajj teiginj, $iame tyrime nagrinéjami Europos Sajungos
ir ES valstybiy nariy jstatymai bei kity $aliy nacionaliniai jstatymai ir vertinami kiti
$altiniai. Tyrimo ribos apima $ig sritj reglamentuojanciy ES teisés akty nagrinéjima.
Jos taip pat apima lyginamaja socialinio verslo teisinio reguliavimo analize pasirinktose
ES valstybése narése ir ELPA valstybése. Analizuojamy konkreciy $aliy pasirinkimui
buvo taikoma tam tikra logika. Siaurés $alys (Danija, Islandija, Norvegija, Suomija ir
Svedija) buvo pasirinktos kaip $alys, turin¢ios senas gerovés valstybés tradicijas, ku-
rios turi Zymiai didesnj jvairiy socialiniy iniciatyvy rodiklj ir aktyvy nevyriausybiniy
organizacijy judéjima. Vokiskai kalbancios Vakary Europos valstybés (Austrija, Svei-
carija ir Vokietija) buvo pasirinktos, siekiant jvertinti jy patirtj atsizvelgiant i jy stipria
ekonomikg ir isiaiskinti, kokie modeliai naudojami gerai ekonomiskai iSsivys¢iusiose
Salyse sprendziant socialines problemas. Baltijos $alys (Estija, Latvija ir Lietuva) buvo
pasirinktos kaip palyginti jaunos demokratijos ir rinkos ekonomikos $alys, kad jvertinti
tokiy gana naujy reiskiniy kaip socialinis verslas i$sivystymo lygj ir nustatyti galimus

trakumus Sioje srityje.
Disertacijos struktiira ir skyriy apzvalga

Si disertacija gali biiti apibiidinta kaip turinti dvi pagrindines ir lygiagreciai svar-
bias dalis (nors disertacijos turinys pats savaime yra sudarytas i§ daugiau struktariniy
daliy). Sios auks$¢iau paminétos pagrindinés dalys néra grieztai apibréztos, taciau jos
skiriasi tuo, kad j nagrinéjama tema yra zvelgiama i§ skirtingy perspektyvy. Visy pir-
ma, $iame tyrime pagrindinis démesys skiriamas teoriniam skirtingy socialinio verslo
aspekty (ne tik teisiniy) apibrézimui. Si disertacijos dalis leidZia pazvelgti i skirtingy
reiskinio elementy, kuriuos bendrai mes vadiname socialiniu verslu, teorines prielai-
das. Be teorinio poziario $iame tyrime nebuty galima i§samiai apimti ir i$nagrinéti
tokiy aspekty kaip socialinés inovacijos, [SA, teisinés technologijos ir kt.

Kita didelé disertacijos dalis apima Socialinio verslo jmoniy teisinés aplinkos
lyginamaja analize tam tikrose $alyse (Austrijoje, Danijoje, Estijoje, Islandijoje, Lat-
vijoje, Lietuvoje, Norvegijoje, Suomijoje, Svedijoje, Sveicarijoje ir Vokietijoje). Gana

didelis jvairiy Europos regiony $aliy spektras leidzia mums geriau suprasti Socialinio
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verslo imoniy ir socialinio verslumo apibrézima bei teising sistemg $alyse ir regionuose,
turinc¢iuose skirtingg patirtj, socialing ir istoring aplinka.

Mes taip pat vertiname ES teisine sistemg ir keliame klausimus, ar teisinis reg-
uliavimas ES lygmeniu yra tinkamas. Kalbant i$samiau, lyginamoji analizé apima tok-
ius socialinio verslo teisinés aplinkos aspektus kaip esama teisiné sistema, socialiniam
verslui prieinamos teisinés formos, teisinis statusas, teisinis verslo formos pripazinimas
ir kt.

Pagrindinés mokslinés pozicijos literatiiroje

Literataros, kurioje nagrinéjami jvairis (ne tik teisiniai) socialinio verslumo
aspektai, apzvalga yra svarbi dél keliy priezas¢iy. Pirma, tai suteikia ai$kesnj pozitrj
i aspektus, kuriuos kiti autoriai nagrinéja palyginti gerai. Kita vertus, tai gali parodyti
priestaravimus tarp skirtingy poziariy. Todél apzvelgdami kai kurias pagrindines liter-
ataros, susijusios su socialiniu verslumu, tendencijas, Siame tyrime siekiame parodyti
savo pirminj poziarj, kuris gali skirtis nuo kity autoriy pozitrio. Be to, tokiu badu gal-
ima i$ryskinti svarbius skirtingy autoriy jzvalgy elementus, kurie, sisteminant ir prid-
edant muisy paciy jzvalgas, gali kokybiskai papildyti $ios srities tyrimus.

Pirma, turime pabrézti, kad tyréjai socialinio verslumo problemas dazniausi-
ai sprendzia per ekonomikos prizme. Atskirai galime paminéti tokius autorius kaip J.
Austinas, J. Defourny, M. Nyssensas, G. Lasprogata, M. Cottenas, R. Martinas, S. Os-
bergas ir A. Nichollsas ir kt., Kuriy jzvalgos gali buti vertingos $iam tyrimui. Dauguma
auksc¢iau paminéty autoriy mano, kad socialinio verslo apibrézimas jvairiose valstybése
ir net zemynuose (pvz., JAV ir ES) skiriasi. Ta¢iau mokslininkai sutinka, kad socialinis
verslumas vaidina svarby vaidmenj $iuolaikinéje visuomenéje, o ateityje tai tikrai taps
svarbia priemone sprendziant socialines problemas. Todél taip pat labai svarbus yra
socialinio verslumo ir socialinio verslo sampratos pagrindimas bei jos teisinés sistemos
ir reguliavimo ypatybiy apibrézimas.

Papildomai pazymeétina, kad tyrimo metu buvo atlikta plati mokslinés liter-
atliros paieska. Galima teigti, kad literattros pozicijy tiriama tema (ypa¢ teisiniais as-
pektais) yra palyginti nedaug. Todél $is tyrimas, be kita ko, atlieka literataros atitinka-
ma tema sisteminimo funkcijg, o tai prisideda prie geresnés informacijos apie tiriama

problema sklaidos.
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Tyrimo planas ir metodika

Metodiskai siame tyrime pagrindinis démesys skiriamas socialinio verslo teis-
inéms prielaidoms Europos Sgjungoje ir konkreciose ES valstybése narése bei ELPA
valstybése. Tyrime teigiame, kad Salyse traksta teisinio apibréztumo socialinio verslo
reguliavimo srityje. Toks teisinis neapibréztumas sukelia papildomy sunkumy toliau
plétojant socialinj verslg kaip socialinj reiskinj, kuris gali buti svarbi ir veiksminga
priemoné sprendziant socialines visuomenés problemas.

Teoriskai disertacijoje naudojamos kai kurios filosofinés realizmo doktrinos
paziaros. Kaip realizmo prielaida mes suprantame mintj, kad jvykiai pasaulyje vyksta
neatsizvelgiant j tai, ar mes juos stebime, ar net Zinome. Objektai socialiniame pasau-
lyje turi skirtingg egzistavimo tikimybe. Sie objektai gali egzistuoti ir formuoti naujus
objektus, kurie jungiasi i atpazjstamas struktaras. Mes tiriame socialinj pasaulj jo kon-
tekste, kuriuo laikomi jrodymai, savokos, apbrézimai ir kt.>** Turint tai mintyje, $io tyr-
imo objektyvumas priklauso nuo socialinio gyvenimo konteksto, kuris nei§vengiamai
kinta laikui bégant.

Be bendros filosofinés realizmo doktrinos, tyrime naudojamos kai kurios teis-
inio realizmo idéjos (tiksliau - naujas teisinis realizmas).””® Realistinio teisés tyrimo
atspirties taskas yra grynai doktrininio teisés supratimo kritika. Teisé yra institucija
(arba institucijy grupé), kurig sukuria jtampos, egzistuojancios tarp valdzios ir proto
argumentacijos, tradicijos ir pazangos. Be to, socialinis procesas néra tai, kas vyksta
konkrec¢iu metu. Teisiniai realistai primygtinai reikalauja, kad jstatymy leidéjai turéty
naudoti socialinius pokyc¢ius ir naujus atvejus kaip pagrinda permastyti jprasta dok-
trininj supratimg. Remiantis teisiniu realizmu, pagrindiniai doktrininiy kategorijy
vaidmenys yra jtvirtinti Zmoniy lukes¢iuose ir isreiksti teisés idéjose atsizvelgiant i
skirtingus zmoniy saveikos tipus.***

Siame tyrime nagrinéjamos teisinés problemos yra glaudziai susijusios su

ekonominiais aspektais. Todél svarbu pabrézti Sio tyrimo tarpdisciplininiy aspekty

542 Gayle Letherby, John Scott, and Malcolm Williams, “Social Objects and Realism,” in Objec-
tivity and Subjectivity in Social Research (London: SAGE Publications Ltd., 2013), http://dx.doi.
org./10.4135/9781473913929.n6.

543 Nors bendros XX amziaus pirmosios pusés teisinio realizmo id¢jos laikomos pasenusiomis, manome,
kad dauguma ty idéjy aktualios ir Siais laikais. Be to, naujasis teisinis realizmas padeda sugrazinti dalj teisi-
nio realizmo filosofiniy vertybiy.

544 Dagan Hanoch, “Doctrinal categories, legal realism, and the rule of Law,” University of Pennsylvania
Law Review 163 (2015): 1891, 1897.
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reik§me. Tai leidZia nagrinéti problemg perzengiant vienos konkrecios socialiniy
moksly sferos ribas.

Politinés ekonomijos pradininkas Adamas Smithas suformavo gerai zinomga
teiginj, kad laisvosios rinkos konkurencija skatina visuomene pasiekti geresniy
ekonominiy rezultaty ir visuomenés gerovés. Taciau jis taip pat atkreipé démesj, kad
zmoniy elgesys daznai sukelia simpatijos kitiems Zmonéms jausmg. Savo darbe ,,Mor-
aliniy sentimenty teorija“ autorius formuluoja mintj, kad zmonés daznai jaucia lindesj
zitrédami j kity lidesj. Pasak Smitho, mes negalime tiesiogiai patirti, kaip jauciasi kiti
zmongs, taciau galime juos suprasti, suvokdami kaip patys turétume jaustis panasiose
situacijose.**

Atsizvelgiant | minétas Adamo Smitho mintis, $io tyrimo temos teisiné perspek-
tyva metodologiskai patenka j tarpdisciplinine elgesio désniy ir ekonomikos (angl. be-
havioural law and economics) tyrimy sritj. Elgesio désniy ir ekonomikos teorijos uzdu-
otis yra i$tirti zmogaus elgesio pasekmes jstatymui, nes atsizvelgiant j supratimg apie
tai, kaip Zmoneés elgiasi, galima suprasti, ar tam tikra taisyklé pasieks numatyty tiksly.
Kartais paaiskéja, kad teisinés taisyklés, kurios teisés ir ekonomikos pozitiriu atrodyty
veiksmingos (pagristos hipotetinémis zmogaus elgesio prielaidomis), yra neefektyvios,
kai yra taikomos realiems zmonéms.>*

Taigi, tiek politinés ekonomijos pradininko A. Smitho, tiek ir kitos darbe min-
imos ir plétojamos koncepcijos buvo pasirinktos sgmoningai ir, autoriaus nuomone,
siejasi su tyrimo tema ir problema, i§ryskinant tarpdisciplininj tyrimo aspekta, bei
leidzia jzvelgti, kad tiriamos temos galimos uzZuomazgos ir prielaidos susiformavo daug
anksciau nei paties socialinio verslo samprata. Visa tai suteikia galimybe plétoti $ias

sgsajas tolesniuose tyrimuose.
Tyrimo jrankiai, duomeny rinkimo ir analizés ribos

Siame tyrime daugiausia naudojami kokybiniai tyrimo metodai, kurie varijuoja

ir persipina visame tyrime. Teksto analizés metodas naudojamas nagrinéti teisiniy

545 Adam Smith, The Theory of Moral Sentiments (New York: Penguin Books, 2009): 13.
546 Julie De Coninck, “Behavioural Economics and Legal Research,” in Methodologies of Legal Research,
edited by Mark Van Hoecke (Oxford: Hart Publishing Ltd, 2011): 262-3.
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teksty ir kity dokumenty turinj, prasme ir struktarg.

Apibadinant nagrinéjamy teisés normy vietg teisinéje sistemoje, taip pat api-
bréziant teisés normy tarpusavio santykj ir jy santykj su bendraisiais teisés principais,
naudojamas lyginamasis metodas. Sis metodas taip pat padeda apibrézti santykius tarp
Europos Sajungos ir ES valstybiy nariy bei kity 3aliy teisés akty. Sis metodas taip pat
naudojamas nustatant galimus reguliavimo trikumus. Siam tyrimui labai naudingas
lyginamasis metodas, nes $is metodas leidzia i§skirti veiksnius ar kintamuosius, kurie
paaiskina modelius. Atskirai galima paminéti istorinj metoda, kuris koncentruojasi i
istoriniy duomeny analize, kad buty galima istirti ES teisés akty, susijusiy su $io tyr-
imo objektu, raidg. Lyginamuosiuose tyrimuose paprastai skiriamos dvi pagrindinés
strategijos: (1) tyrimo jvykiai ar grupés, kurie skiriasi daugeliu atzvilgiy, ta¢iau turi
kazka bendro; ir 2) tyrimo jvykiai ar grupés, kurie yra panasis, ta¢iau skiriasi vienu
ar keliais aspektais.>*® Siame tyrime bandoma pritaikyti abi $ias strategijas. Lyginama-
sis metodas taip pat leidzia atlikti tyrimus skirtingais lygmenimis, pradedant skirtingy
kultary palyginimu ir pereinant prie skirtingy aspekty palyginimo konkreciu atveju.>
Lyginamuosiuose teisés tyrimuose savaime yra keli metody tipai, tokie kaip funkcinis
metodas, struktirinis metodas, ,jstatymo konteksto“ metodas ir kt.*® Visi minéti
metodai kartu sudaro visg $io tyrimo jrankiy rinkinj.

Siame tyrime glaudziai susijes su lyginamuoju metodu yra atvejo tyrimo meto-
das. Jis naudojamas nuodugniai analizuojant pasirinktas valstybes, turin¢ias pazangias
teisines socialinio verslo sistemas. Be to, rasytiniuose dokumentuose gali buti iesSkoma
uzuominy, kaip suprasti organizacijy kultarg, politikos vertybes, jsitikinimus ir pozitrj
j Sig problema.>"

Nors apibendrinimo metodas kokybiniuose tyrimuose yra kritikuojamas, taciau
$iame tyrime jis yra skirtas tam tikry visuomeniy modeliy tyrinéjimui, nes kokybin-
iai tyrimai gali padéti suformuluoti nuosaikius apibendrinimus, priklausomai nuo
547 Sharon Lockyer, “Textual Analysis,” in The Sage Encyclopedia of Qualitative Research Methods,
edited by Lisa M. Given (Thousand Oaks, CA: SAGE Publications, Inc., 2008): 865-67. http://dx.doi.
0rg/10.4135/9781412963909.n449.

548 “Comparative Method,” in Dictionary of Statistics & Methodology, 3rd ed., edited by W. Paul Vogt
(Thousand Oaks, CA: SAGE Publications, Inc., 2005): 52-53. http://dx.doi.org/10.4135/9781412983907.
r51;3;57.Uwe Flick, Designing Qualitative Research (London: SAGE Publications, Ltd., 2007): 39-40. http://
dx.doi.org./10.4135/9781849208826.

550 Mark Van Hoecke, “Methodology of Comparative Legal Research,” Law and Method 12 (2015): 8.
http://dx.doi.org/10.5553/rem/.000010.

551 Helen Simons, Case Study Research in Practice (London: SAGE Publications, Ltd., 2009): 63. http://
dx.doi.org/10.4135/9781446268322.
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kultarinés ir socialinés aplinkos (taisykliy, paprociy ir kt.) nuoseklumo.>*

Teisinés aplinkos tyrimas naudojant minétus metodus yra $io tyrimo esmé. Tyr-
imo metu taip pat nagrinéjama moksliné literatira: monografijos ir studijos, analizuo-
jami kai kurie kiti duomenys.

Be pirmiau minéty pagrindiniy metody, buvo atlikti keli eksperty interviu. Pa-
prastai teisinése studijose su interviu susije metodai néra taip daznai naudojami. Tac¢iau
atsizvelgiant j tiriamojo objekto tarpdisciplininius aspektus, vertinga informacijg apie
probleminius reguliavimo aspektus, taip pat platesnj teisinés sistemos konteksta galima
gauti i§ eksperty interviu. Siuo atzvilgiu buvo derinami keli interviu metodai. Koreli-
acijoje su visais kokybiniy interviu principais buvo naudojami labiau tinkami teisinéms
studijoms interviu metodai. Paprastai giluminiai/i§samus interviu (angl. In-depth inter-
view) naudojami norint padéti mokslininkams suprasti jy pasnekovy poziirj i proce-
sus, normas, sprendimy priémimg, jsitikinimy sistemas, mentalinius modelius, inter-
pretacijas, motyvacija ir kt., kas i$ esmés suteikia kokybiniy duomeny gausa.”** Siame
kontekste buvo naudojamas aktyvaus interviu ir pagrindinio informanto interviu
(angl. Key informant interview) derinys. Kalbant apie interviu metody tipologija, $ios
dvi technikos, viena vertus, yra maziau struktarizuotos, kita vertus, gana specifinés /
siauros.

Visas $ios disertacijos tyrimo ir ra§ymo procesas buvo suskirstytas j $iuos
pagrindinius zingsnius:

1. medziagos rinkimas ir analizé;

2. moksliniy publikacijy rengimas tyrimy tema. Véliau paskelbty straipsniy
apimtis buvo i$plésta ir atnaujinta, kad buaty pateikta naujausia medziaga konkrec¢ioms
disertacijos dalims;

3. disertacijos rengimas.

Medziagos rinkimas ir analizé buvo pradéta ,statant” pagrindines tyrimo ,,kon-
strukcines kolonas®. Tos pagrindinés struktarinés tyrimo kolonos, kitaip tariant, galéty
bati vadinamos jau minétomis ,,teorinémis® ir ,,praktinémis® tyrimo dalimis. Teorinéje

tyrimo dalyje tiriami tokie elementai kaip socialinio verslo sampratos istorija, teisiniai

552 Malcolm Williams, “Generalization/Generalizability in Qualitative Research,” in The SAGE Encyclo-
pedia of Social Science Research Methods, edited by Michael S. Lewis-Beck, Alan Bryman and Tim Futing
Liao (Thousand Oaks, CA: Sage Publications, Inc.,2004): 421-22. http://dx.doi.org/10.4135/9781412950589.
n367.

553 Greg Guest, Emily Namey, and Marilyn Mitchell, “In-depth interviews,* in Collecting qualitative data,
edited by Greg Guest, Emily Namey, and Marilyn Mitchell (London: SAGE Publications, Ltd): 17. http://
dx.doi.org/10.4135/9781506374680
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ir ekonominiai socialinio verslo rysiai. Be to, $ioje dalyje didelis démesys buvo skiria-
mas jvairiems apibréZzimams (ne tik teisinio pobtdzio, bet ir ekonominiams, socialin-
iams ir kt.). Todél medziaga $iai tyrimo daliai daugiausia buvo renkama analizuojant
moksline literatlirg, ir maziau - tiesiogiai analizuojant teisés aktus.

Praktinéje tyrimo dalyje daugiau démesio skiriama teisés aktams, todél Sioje
dalyje medziagos rinkinj daugiausia sudaro teisiniy teksty analizé. Nepaisant to, $iai
tyrimo daliai taip pat reikéjo tam tikry papildomy duomeny (paimty ne tik i§ teis-
iniy teksty), kad gautume universalesnj duomeny rinkinj. Sis universalus duomeny
rinkinys apima tokius elementus kaip tyrimai, jvairiy institucijy darbo dokumentai ir
ataskaitos. Be to, kai kuri vertinga $io tyrimo informacija buvo gauta i$ pusiau struk-
tarizuoty i$samiy interviu. Minéti duomeny rinkiniai padéjo pamatg praktinei $io
tyrimo struktarinei daliai, kuri apima socialinio verslo teisiniy prielaidy lyginamaja
analize tam tikrose $alyse, taip pat socialinio verslo teisinj reguliavima ES lygmeniu.

Lygiagre¢iai duomeny rinkimo ir analizés metu buvo rengiami moksliniai
straipsniai. Sis pratimas padéjo sistemingai patikrinti surinktos medziagos aktualuma
per kelis metus besitesusj tyrimg ir istirti papildomus duomeny $altinius. Galiausiai,
disertacijos rengimo etapas apémé ne tik i§samig duomeny, surinkty per $io tyrimo
metus, analize, bet ir surinkty duomeny tinkamumo tikrinima, kadangi eilé duomeny
laikui bégant keitési.

Sia disertacija siekiama sistemiskai jvertinti su socialiniu verslu susijusius
teisinius institutus, $iy instituty santykius ir jy santykj su ES teise apskritai, ES ben-
droviy teise ir ES bei nacionalinio reguliavimo santykj ES valstybése narése ir ELPA
valstybése.

Atsizvelgiant | socialinio verslo, kaip teisinés kategorijos, naujumg ir teisinio
apibréztumo trakuma, kuris yra pagrindiné $iame tyrime nagrinéjama problema, §i
kategorija reikalauja kruopstaus mokslinio nagrinéjimo, siekiant apibrézti jos teisines
prielaidas. Atsizvelgiant j tokiy iniciatyvy skaiciy ES valstybése narése, $is tyrimas pri-
sideda prie i§samaus mokslinio socialinio verslo reiskinio teisiniy elementy pagrindi-
mo. Tyrime taip pat suvienodinamos kategorijos, apibrézimai ir sgvokos, analizuojami
nauji teisés institutai, kurie atsiranda dél socialinio verslo plétros. Tyrime i$analizuo-
jamos teisinés socialinio verslo prielaidos Europos Sajungoje, kurios ne visada yra tie-
siogiai pastebimos. Tai taip pat padeda geriau i$analizuoti ES ir konkrec¢iy Europos
valstybiy teisés aktus $ioje srityje. Tyrimas taip pat tai prisideda prie gilesnés socialinio

verslo apibrézimo elementy analizés.

293



Be kita ko, $is tyrimas atlieka literataros atitinkama tema sisteminimo funkcija,
o tai prisideda prie geresnés informacijos apie tiriamg problema sklaidos. Disertacijoje
daug démesio skiriama teorinéms tiriamo reiskinio problemoms, jskaitant skirtingus
teorinius poziiirius ir apibrézimus. Si analizé yra originalus autoriaus indélis j teorinj
socialinio verslo supratimo (ne tik apibrézimo) formavima.

Praktiniu poziariu tyrimo rezultatai gali bati naudingi tobulinant nacionaling
socialinio verslo teisine baze, kuri $iandieniniame spartaus socialinio verslo populiare-

jimo Lietuvoje etape yra akivaizdziai nepakankama.
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ISVADOS

I$tyre medziagg ir pritaike kitus kokybinius tyrimo metodus, galime teigti, kad
ginamasis teiginys, jog Europos Sajungoje ir konkreciose Salyse triksta teisinio tikru-
mo (apibréztumo) socialinio verslo reguliavimo srityje, i§ esmés gali bati paremtas

zemiau pateiktais argumentais.

1. Teisinés socialinio verslo prielaidos remiasi ir priklauso nuo stipraus teorinio
ir filosofinio pagrindo. Teisinio gério, kurj turéty ginti teisiné aplinka socialinio verslo
srityje, apibrézimas nulemia ir paties socialinio verslo apibrézimo elementus. Todél,
teisinio apibréztumo trakumas (su i$ to i$plaukianciomis silpnybémis, skirtumais ir
priestaravimais) kyla i$ silpno koncepcinio teisés filosofijos pagrindo. Socialiniai -
ekonominiai socialinio verslo aspektai yra pagrindiné priezastis kodél socialinis verslas
egzistuoja per se. I$ socialiniy — ekonominiy prielaidy kylancios teisinés prielaidos ir
palaiko socialinio verslo fenomeno egzistavima.

2. Socialinio verslo apibrézimg sudaro daug atskiry elementy, i§ kuriy ne visi
gali buti pastebimi teisiniame reguliavime ir teori$kai yra gerokai kompleksiskesni.
Jvairais socialinio verslo sistemos elementai (neteisiniai aspektai) nuolat saveikauja su
reguliavimo sistema (teisiniais aspektais). Tokia situacija lemia socialinio verslo api-
brézimo specifikg apskritai. Dabartiniai ES teisés aktai nesudaro jokios konkrecios
socialinio verslo teisinés sistemos, i$skyrus keleta nedideliy i$im¢iy tam tikrose sri-
tyse. Esama socialinio verslo ES teisiné sistema susideda i$ keliy teisiskai jpareigojanciy
teisés akty ir keliy neprivalomy ,,minkstosios teisés priemoniy. Be to, socialinio verslo
jmones veikia ekonominés ir socialinés salygos, kurios skiriasi konkrecioje $alyje ar re-
gione. Kita vertus, tam tikromis konkre¢iomis aplinkybémis teisiskai nejpareigojantis
apibrézimas (pateiktas SBI) tampa teisiSkai privalomas (numatytas direktyvose) ir turi
jtakos ne tik supranacionaliniu lygmeniu, bet ir valstybiy nariy jstatymams. Kol kas tai
yra vienintelé supranacionalinio teisinio reguliavimo poveikio nacionaliniam teisiniam
reguliavimui iSrai$ka aptariamoje srityje.

3. Supranacionalinis ES socialinio verslo teisinis reguliavimas gali bati jgyvend-
intas tik i§ dalies (akcentuojant ,minkstosios teisés“ priemones). Idealia (galbat su-
pranacionaling) arba bent jau geriausiai tinkanc¢ia Europos lygmens teisine socialin-
io verslo jmonés teisine forma yra ypac sunku sukurti atsizvelgiant j labai skirtingas

socialinio verslo plétros tendencijas bei teisines, socialines ir ekonomines tradicijas
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jvairiose Salyse. Pries kurdamos teisine baze, visuomenés turi nustatyti, kokie socialini-
ai — ekonominiai santykiai turi buti teisi$kai apibrézti ir vargu ar tai yra jgyvendinama
supranacionaliniu lygmeniu.

4. Matome, kad teisinio neapibréztumo problema socialinio verslo srityje pa-
sirei$kia arba socialinio verslo jmoniy teisinio nepripazinimo, arba bendrai neaiskios
socialinio verslo teisinés aplinkos forma. Teisiniy formy klausimas yra tiesiogiai susijes
su teisinio tikrumo klausimu. Gali kilti situacijos, kai socialinio verslo jmonés teisiSkai
apskritai néra apibréztos ir veikia tik kaip jprastos jmonés (ar kiti juridiniai asmenys),
bei $iy socialinio verslo jmoniy tapatybés nejmanoma identifikuoti vien zvelgiant j jy
teisine forma. Nepaisant to, istirtose ES / ELPA $alyse ir supranacionaliniu (ES) lyg-
iu, egzistuoja tam tikros teisinés socialinio verslo prielaidos. Vis délto, Sios prielaidos
sukelia daug teisinio nenuspéjamumo ir nebutinai pasireiskia per socialiniam verslui
skirtus (pritaikytus) teisés aktus. Daznai tos prielaidos net néra akivaizdzios ir jas gal-
ima rasti tik sistemingai nagrinéjant teisés akty turinj, kuriuose galima aptikti social-
inio verslo veiklos apibrézimo ypatybes, vadovaujantis $iame darbe pateiktu darbiniu
apibrézimu.

5. Skirtingose visuomenése socialinis verslas siekia skirtingy tiksly ir priklauso
nuo skirtingo geroveés lygio. Labiau i$sivys¢iusiose visuomenése $iais tikslais siekiama
mazinti atskirtj, skatinti nepalankioje padétyje esan¢iy asmeny integracija ir kt. Maziau
i$sivys¢iusiose (arba besivystanciose) visuomenése $ie tikslai yra skirti struktarinéms
problemoms (galimybés gauti i$silavinima, sveikatos prieziuros paslaugas ir kt.) spresti.
Kadangi visos tirtos $alys yra laikomos isivys¢iusiomis Salimis, daugumoje labiausiai
yra paplites socialiniy jmoniy, skirty nepalankioje padétyje esanciy asmeny integraci-
jai (S]) modelis, taciau egzistuoja ir jvairias kitas socialines problemas aprépiantys so-
cialiniai verslai.

6. I$ sisteminio medziagos vertinimo galime teigti, kad socialinis verslas, visy
pirma, yra poziuris, vertybiy sistema. Jis gali bati jgyvendinamas naudojant jvairias
teisines formas ir Kkitas teisines priemones. Socialinis verslas negali egzistuoti per se.
Buti socialinio verslo imone reiskia ne tik turéti specialy teisinj statusg ar teisine forma
(o tai grieztai teisinis klausimas). Buti socialine jmone reigkia atlikti socialing misija
(kas i§ esmés néra teisinis ar yra tik i§ dalies teisinis klausimas).

7. Socialinio verslo teisinio reguliavimo vieta ES ir konkre¢iy $aliy teisinéje sis-
temoje priklauso nuo konkretaus socialinio gério pripazinimo. Visuomené paprastai

pripazjsta socialinj gérj be atskiro $io socialinio gério teisinio pripazinimo. Vis délto,
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daugeliu atvejy nejmanoma visiSkai aprépti viso socialinio gério spektro, kuris turi bati
palaikomas valstybés lygmeniu. Todél $alys teikia pirmenybe kai kurioms konkre¢ioms
socialinio gério sritims. Tada atitinkamos prioritetinés sritys tampa politinés darbot-
varkés dalimi (uzdaviniais). Politinés darbotvarkés uzdavinius paprastai jgyvendina
skirtingi teisiniai instrumentai (jstatymai, taisyklés, salygos ir kt.). Tai reiskia, kad so-
cialinio verslo veikla yra susijusi su socialiniu gériu, kuris valstybés mastu pripazjsta-
mas svarbiu.

8. Galime teigti, kad bet kokia teisiné sistema negali dirbtinai paskatinti tam
tikry visuomenés santykiy, jei visuomené nataraliai to nepripazjsta (toks poziaris atit-
inka teisinio realizmo poziarj). Jei tam tikros socialinés inovacijos (pvz., tam tikra teis-
iné sistema) tam tikrose visuomenése yra priimtinos, kitose visuomenése jos gali buti
nepageidaujamos arba bent jau nesuprantamos. Tai reiskia, jog socialinio verslo veikla
néra susijusi su jo, kaip juridinio asmens, egzistavimu, bet grei¢iau su vertinamuoju jo
egzistavimo aspektu. Vis délto, mes manome, kad skirtingos teisinés formos suteikia
jvairesnes galimybes veikti, todél jos netiesiogiai daro jtaka socialinio verslo veiklai ir

konkrecios socialinio verslo jmonés daromam socialiniam poveikiui.
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REKOMENDACIJOS

Daugumoje Saliy galima naudoti jau esamas teisines formas socialinio verslo
tikslams, pavyzdziui, nurodant socialine jmonés paskirtj, ribojant pelno paskirstymo
badus ir parodant kitus ,,socialinius“ pozymius. Galime teigti, kad net jei ne visose
Salyse galima rasti specialia socialinio verslo jmoniy teising baze, tyrimas parodé, kad
esamas teisiniy formy spektras taip pat netiesiogiai prisideda prie socialinio verslumo
sektoriaus plétros.

Atsizvelgdami j iStirta medziagg, galime teigti, kad grieztas socialinio verslo
jmoniy teisiniy formy reguliavimas daugeliu atvejy néra batinas, nors ir jmanomas
(ir isskirtiniais atvejais — reikalingas). Taip galime teigti, kadangi socialinio verslo api-
brézimas yra tik i§ dalies teisiné kategorija. Tai reiskia, kad teisinés socialinio verslo
prielaidos gali buti lanksc¢ios. Ty paciy arba labai panasiy rezultaty galima pasiekti nau-
dojant skirtingas teisines ir politines priemones. Dauguma jgyvendinamy scenarijy i$
esmés veda prie bendro socialinio gyvenimo gerinimo tikslo. Atsizvelgdami i tai mes

suformulavome $ias rekomendacijas.

1. Nepaisant teigiamy bendry tendencijy, informuotumo apie socialinj versla
didinimas, geresnés galimybés gauti finansavima ir bendros teisinés salygos turéty bati
igyvendinama atsizvelgiant i de facto socialinius verslus. ES lygmeniu baty naudin-
ga sukurti siiloma ,,struktiirg®, kuri pagal darbinj apibrézimg padéty nacionaliniams
jstatymy leidéjams atskirti jy jurisdikcijose de facto socialinius verslus.

2. Sitloma ,,struktira® galéty apimti geriausios praktikos pavyzdzius i$ $aliy, ku-
rios yra labiau pazengusios socialinio verslumo teisékiiroje, taip pat Europos Komisijos
jzvalgas ir pasitlymus. Tai gali tapti ,,darbiniu jrankiu® nacionaliniams jstatymy leideé-
jams, kurie galéty rinktis i§ siilomy socialinio verslo pripazinimo varianty. Mes taip
pat manome, kad geroji praktika turi bati i§saugota ir S srityje. S] forma gali ir toliau
egzistuoti bei vykdyti savo misija.

3. Konkrecios teisinés formos, patenkancios j socialinio verslo jmonés darbinj
apibrézima, gali patenkinti socialinio verslo jmoniy teisinio reguliavimo poreikj tam
tikrose Salyse. Toks reguliavimas gali buti jgyvendinamas su esamy teisiniy formy pa-
keitimais (pvz., jgalinant suinteresuotus asmenis dalyvauti jmoniy valdyme ir spren-

dimy priémime, nustatant taisykles dél pelno paskirstymo apribojimy ir pan.) arba be
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ju, atsizvelgiant j konkretaus teisinio reguliavimo lankstumo lygj. Tam tikri teisés akty
pakeitimai gali bati atlikti mokesciy reguliavimo, atskaitomybés ir kt. srityse, kur socia-
linio verslo jmonés galéty turéti tam tikrg naudg (atitinkancig konkurencijos taisykles)
uz savo indélj sprendziant socialines problemas.

4. Sialytina, jog vyriausybés, atsizvelgdamos j socialine politika, turéty imtis
priemoniy, kad bty priimti jstatymai, skatinantys socialinio verslo jmoniy patekima
i socialiniy paslaugy teikimo sektorius. Tokiu budu turéty buti skatinamas vie$uyjy pa-
slaugy teikimo perdavimas privac¢ioms socialinio verslo jmonéms (kaip budinga ten-
dencija daugeliui Europos $aliy).

5. Kuriant socialinio verslo teisine sistemg skirtingose Salyse (nepaisant teisiniy
formy jvairovés), galéty buti atliekami kai kurie pagrindiniai derinimo Zingsniai, kaip
tai daroma ribotos atsakomybés bendroviy (ir kai kuriy Kkity teisiniy formy) teisinio
reglamentavimo atveju. Sie derinimo veiksmai galéty apimti tokius aspektus kaip so-
cialinio poveikio vertinimas, orientacija i socialine verte, prioritetinis pozitris j suin-
teresuotyjy Saliy jtraukima ir kt. Sis tyrimas parodé, kad visuomenés, kurios turi daug
teisiniy socialinio verslo veiklos alternatyvy, i$naudodamos jvairias esamas teisines
formas (taip yra daugumoje Europos $aliy), turi aktyviai i$naudoti Sias alternatyvas ir
vengti ieskoti naujos ,,universalios“ alternatyvos, nes tokios universalios alternatyvos
gali ir nebuti.

6. Manome, kad socialinio verslo plétra $io tyrimo autoriaus kilmeés Salyje turéty
vykti $iomis dviem kryptimis. Pirma, tai galéty buti privataus verslo iniciatyvy jtrauki-
mas j socialiniy problemy sprendima, kaip socialinio verslumo skatinimo forma. An-
tra, tai galéty buti verslo modeliy, taip pat socialiniy inovacijy taikymas siekiant ska-
tinti nevyriausybines organizacijas ir kity teisiniy formy juridinius asmenis jsitraukti i
socialinj versla. Didesnis suinteresuotyjy $aliy jsitraukimas j socialinio verslo jmoniy
valdyma gali turéti didesnés naudos kalbant apie socialinio verslo teikiamy produkty
/ paslaugy kokybe, nes suinteresuotyjy $aliy jtraukimas padeda kurti geresnius
produktus / paslaugas. Be to, socialiniy paslaugy nisa, kurig paprastai teikia valstybé ir
(arba) savivaldybés, galéty buti atverta vietos bendruomenéms, kurios galéty dalyvauti
(per socialinio verslo jmonés forma) sprendziant savo vietos socialines problemas.

7. Socialinio verslo teisinio reguliavimo situacija balansuoja tarp griezto re-
glamentavimo ir savireguliacijos. Todél negalime tiesiogiai rekomenduoti kartoti-
nai dauginti esamos praktikos skirtingose Salyse. Nepaisant to, jstatymy leidéjams,

svarstant konkrety modelj, galima rekomenduoti atsizvelgti j socialine, ekonomine
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ir kultarine aplinkg konkrecioje alyje. Siame kontekste svarbu suprasti, kad ateityje
skirtingy socialinio verslo formy raida yra nei$vengiama. Todél $iame darbe istirti as-
pektai po keleriy mety gali buti i$ naujo jvertinti ir papildyti naujais nuolatiniy poky¢iy
visuomenéje ir teisinés raidos aspektais. Siuo metu skirtingose kultirinése aplinkose
tinkantys sprendimai ateityje nei$vengiamai pasikeis ir atvers galimybes testi tyrimus.
8. Apskritai, pakankamas démesio skyrimas socialinio verslo fenomenui yra
svarbus $io fenomeno teisinés aplinkos plétrai. Todél pirmiausiai, tam tikry $aliy
jstatymy leidybos institucijoms gali buti rekomenduojama didinti informuotuma apie
socialinio verslo sgvoka, kasdien priimamy sprendimy kontekste (pvz., priimant vers-
lo aplinkos teisinio reguliavimo pakeitimus), tam, kad bty atsizvelgta j (potencialiy)
socialiniy versly interesus. Antra, nacionaliniai teismai taip pat turi bati susipaZine su
socialinio verslo apibrézimu (nesvarbu, ar jis apibréztas nacionalinéje teiséje, ar ne)
tais atvejais, kai juridiniy asmeny (kartais de facto socialinio verslo jmoniy) klausimai
yra gin¢ijami jvairiais aspektais. Trecia, teisés mokslininkai (ypac besispecializuojantys
verslo teiséje), nesvarbu, ar juos domina socialinio verslo teisinio reguliavimo tema,
ar ne, taip pat turi bati bent jau susipazine su $ia koncepcija, kad didinty bendrg Sios

koncepcijos zinomuma tarp kity teisés mokslininky.
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This dissertation aims to determine legal preconditions of social entrepreneurship
in the European Union as well as in the particular EU and European Free Trade Asso-
ciation. It seeks to determine whether the legal regulation of social entrepreneurship is
adequate and identify potential weaknesses, differences, and contradictions of this legal
regulation in the EU, the particular EU and EFTA Member States. The dissertation also
tries to determine main elements of the definition of social entrepreneurship or social busi-
ness, (and related definitions) based on legislation, scientific literature, and authors own
observations; to define the place of social entrepreneurship legal regulation in the legal
system of the EU and particular countries. Moreover, it provides a wide comparison of the
regulatory relationship of social entrepreneurship with other regulatory areas in the con-
text of legal system (social innovation, CSR, legal technology, and such global initiatives
as the United Nations Sustainable Development Goals) in order to identify possibly best

regulation practices and to estimate the potential of social entrepreneurship.

Sia disertacija yra siekiama nustatyti teisines socialinio verslo prielaidas Europos
Sgjungoje, taip pat konkreCiose ES ir Europos laisvosios prekybos asociacijos valstybése
narése. Tyrime keliami uzdaviniai issiaiskinti, ar socialinio verslo teisinis reguliavimas
yra pakankamas, ir nustatyti galimas Sio teisinio reguliavimo silpnybes, skirtumus ir
priestaravimus ES, bei pasirinktose ES ir ELPA valstybése narése. Siekiama nustatyti socialinio
verslo (ir susijusius apibréZimus), vadovaujantis teisés aktais, moksline literatiira ir remiantis
autoriaus pastebéjimais; apibréZti socialinio verslo teisinio reguliavimo vietg ES ir konkreciy
Saliy teisinéje sistemoje. Taip pat disertacijoje pateikiamas platus socialinio verslo teisinio
reguliavimo santykio palyginimas su kitomis reguliavimo sritimis teisinés sistemos kontekste
(socialinés inovacijos, [SA, teisinés technologijos ir tokios pasaulinés iniciatyvos kaip Jungtiniy
Tauty darnaus vystymosi tikslai), siekiant nustatyti galimg geriausig reguliavimo praktikq ir

jvertinti socialinio verslo potencialg.
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