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1. RELEVANCE OF THE THESIS, RESEARCH
OBJECT, AIM AND OBJECTIVES

“Long before laws were established, or courts were organized, or
judges formulated principles of law, men had resorted to arbitration
for the resolving of discord, the adjustment of differences, and the
settlement of disputes™. A lot of time has passed since the origins of
arbitration. Much has changed in arbitration during this period,
especially in the 20" century — legal foundations of arbitration were
laid, which were crowned by the 1958 New York Convention?, many
countries developed legal regulation favourable for arbitration, and the
popularity of arbitration, as a dispute resolution method, has been
rapidly increasing in the 20" and 21 centuries®.

Lithuania is no exception in this context. When Lithuania regained
independence in 1990, arbitration was hardly known in the country
and was usually understood solely as a state institution that existed in
Soviet times, which had nothing in common with arbitration®. But lots
of significant changes have occurred since 1990 to this day: in

1 EMERSON, Frank D. History of Arbitration Practice and Law. Cleveland
State Law Review, 1970, vol. 19(1), p. 155.

21958 New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. Valstybés Zinios, 1995, No. 10-208.

3 According to Sanders, one of the key ideologists of international
arbitration in the 20th century, “Statistics on the use of arbitration,
whether domestic or international, are seldom available. Nevertheless, it
is clear that, since World War I, there has been a considerable increase
in the use of arbitration in both fields. Where a new branch of industry
emerges, like the computer industry, it is arbitration which is resorted to
in view of the expertise needed for the resolution of disputes”
(SANDERS, Pieter. Quo vadis Arbitration? Sixty years of arbitration
practice. The Hague: Kluwer Law International, 1999, p. 9).

4 DOMINAS, Gediminas, MIKELENAS, Valentinas. Tarptautinis
komercinis arbitraZas. Vilnius: Justitia, 1995, p. 9.
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1995 Lithuania ratified the New York Convention®, a year later it
passed the first Law on Commercial Arbitration®, the first permanent
arbitral institutions were founded, the Law on Commercial Arbitration
reviewed in 20127 was fully harmonised with the UNCITRAL Model
Law®, monographs and periodicals intended solely for arbitration
appeared. The Supreme Court of Lithuania also forms case law
favourable for arbitration, admitting that “arbitration is a universally
recognised alternative dispute resolution method, equivalent to
dispute resolution in national courts™®. Therefore, it is not incidental
that the doctrine calls the period since 1996 as the “golden age of
arbitration” in Lithuania®®.

Thus, during its long history, arbitration saw both ups and downs.
A lot has changed in arbitration. However, one thing remains
unchanged throughout centuries. That unchanging axiom lies in the
idea of arbitration: “The idea of arbitration is that of binding resolution
of disputes accepted with serenity by those who bear its consequences

5 Resolution No. 1-760 of the Seimas of the Republic of Lithuania
“Regarding ratification of the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards”. Valstybés
zinios, 1995, No. 10-208.

& Law of the Republic of Lithuania on Commercial Arbitration. Valstybés
zinios, 1996, No. 39-961.

7 Law on Amending the Law of the Republic of Lithuania on Commercial
Avrbitration. Valstybés Zinios, 2012, No. 76-3932.

8 UNCITRAL Model Law on International Commercial Arbitration 1985.
With amendments as adopted in 2006 [interactive. Accessed on 20 March
2018]. Available online at:
<http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-
86998_Ebook.pdf>.

® Panel of judges of the Civil Cases Division of the Supreme Court of
Lithuania. Ruling of 22 May 2015 in civil case UAB Molesta v.
UAB Eicore, No. 3K-3-320-611/2015, cat. 132.

10 MIKELENAS, Valentinas. Lietuvos Respublikos komercinio arbitrazo
jstatymo dvideSimtmetis: iStakos, taikymo patirtis ir perspektyvos.
Arbitrazas. Teorija ir praktika, 2016, vol. 2, p. 15.
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because of their special trust in chosen decision-makers™*!. Paulsson,
one of the most prominent contemporary arbitration specialists, starts
his monograph with these words and already in the first sentence he
accentuates the importance of trust in a decision-maker. Truly, trust in
a decision taken by a person, who is not trusted, is poor.

It might seem that there is no reason not to trust a decision-maker
in arbitration. Usually, arbitrators are appointed by the parties
themselves or, by their agreement, by another entity'?, whereas it is
not possible to choose a decision-maker in litigation. Hence, the
parties to a dispute have all possibilities to choose those they trust
most. However, even after parties to a dispute choose arbitrators,
“aparty’s (or both parties’) initial confidence in the arbitrator’s
integrity is sometimes frustrated in the course of arbitration
proceedings, in so far as the arbitrator may negligently or even
fraudulently disregard his duties or purposely misuse his authority”*3,
In reality, parties to a dispute may become unsatisfied with a number
of arbitrator’s decisions: arbitrator’s self-withdrawal immediately
before the end of the process, failure to disclose information about
relationship with the other party, failure to arrive at the arbitral
hearing, voicing of arguments favourable to the other party, which
subsequently help this party to formulate its position, etc.2* A list of
things, which may disappoint parties to a dispute, is infinite.

Parties to a dispute, which are dissatisfied with or no longer trust
an arbitrator, have certain measures available that they can use during
the arbitration process. For example, in case of doubt about arbitrator’s

1 PAULSSON, Jan. The Idea of Arbitration. New York: Oxford University
Press, 2013, p. 1.

12 See Article 14 of the Law on Commercial Arbitration.

13 HAUSMANINGER, Christian. Civil Liability of Arbitrators —
Comparative Analysis and Proposals for Reform. Journal of International
Arbitration, 1990, vol. 7(4), p. 7.

4 TRULI, Emmanuela. Liability v. Quasi-Judicial Immunity of the
Arbitrator: The Case Against Absolute Arbitral Immunity. The American
Journal of International Arbitration, 2006, vol. 17(3), p. 2-3.
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independence and impartiality, he may be challenged?®, if an
arbitrators fails to perform his duties, his withdrawal may be
demanded®, and if circumstances, leading to doubts about an
arbitrator, appear after the arbitration process, a party has the right to
request setting aside of an arbitral award or to request a refusal to
recognise and enforce it in foreign states'’.

However, though the institutions provided for in these laws help to
avoid poor quality proceedings or legal consequences of an already
made binding award, they do not restore one thing — even after
removal of an arbitrator, who is no longer trusted, from the further
process or avoiding enforcement of the award made by him, the parties
to the dispute are not compensated for damages suffered for this
reason. The fact that an arbitral award was set aside and parties to a
dispute have to resolve their conflict from the beginning, does not
mean that the expenses incurred in the course of the first arbitration
will be refunded to the parties. And even if the arbitrators decided to
refund the fee paid to them, other expenses incurred by the parties
remain uncovered, e.g. costs of legal services, payments to experts,
etc.

In case a person defaults on his obligation or fails to fulfil it
properly, causing damages by this, he is subject to civil liability. “In
the ordinary course of business, individuals and corporations employ
professionals to perform certain tasks. The professionals are required
to carry out those tasks with the standards required of them by contract
with the parties or the professionals’ contract with the association to
which they belong. Professionals such as doctors, lawyers, architects,
accountants, and others owe contractual duties to clients as well as
duty of care, breach of which render them liable under tort of

15 See Articles 15-16 of the Law on Commercial Arbitration.

16 See Article 17 of the Law on Commercial Arbitration.

17" See Articles 50-51 of the Law on Commercial Arbitration.
11



negligence®. But can an arbitrator be treated as such professionals
and become subject to civil liability? Anyway, functions performed by
him are similar to functions of a judge and it is globally recognised
that a judge should be subject to immunity from civil actions for
damages'®. Paragraph 8 of Article 47 of the Lithuanian Law on
Courts® also says that a judge is not personally liable for damage,
which is indemnified for by the State, which has the right of recourse
against the judge in a single case only — when a criminal act was
committed in administration of justice. Therefore, in case of a judge,
it is the judge’s employer (i.e. the State) that is liable for illegal actions
committed by the judge?®’. Meanwhile, the arbitrator does not have an
employer or the very parties to the dispute could be treated as his
employer. On the other hand, a person consents to be an arbitrator
himself, agrees on the terms and conditions of his appointment and
provides a kind of services, and a service provider is liable for
improper fulfilment of obligations under the usual procedure.

This ambivalence of the arbitrator’s status and the clash of the
traditional theories of the nature of arbitration — contractual and
jurisdictional — determine that the issues of arbitrator’s civil liability
are still a kind of taboo in the arbitration community. This issue is not
solved in the UNCITRAL Model Law, which has been adopted as a

18 SALAHUDDIN, Asif. Should arbitrators be immune from liability?
Arbitration International, 2017, vol. 33, p. 572.

It has to be noted that normally a claim is brought not directly to the
professional but to his or her employer who later on has a right of recourse
to the employee (Article 6.264 of the Civil Code).

19 Basic Principles of the Independence of the Judiciary, 1985 [interactive.
Accessed on 12 August 2016]. Available online
at: <http://www.ohchr.org/EN/Professionalinterest/Pages/Independence]
udiciary.aspx>. See principle 16.

2 Law of the Republic of Lithuania on Courts. Valstybés Zinios, 1994,
No. 46-851.

2L See Article 6.272(2) of the Civil Code.
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basis of arbitration law by even 78 states in 109 jurisdictions??, either,
because at the time it was being drafted, it was believed that this
problem was “too controversial for a satisfactory uniform solution to
be attainable®?, Therefore, though many general principles of
arbitration are clearly regulated, “most legal systems provide no
express statutory bases for civil claims against arbitrators, instead
leaving such claims to be regulated under generally-applicable
principles of contract law”?.

Lithuania is not an exception in this context, either. The Law on
Commercial Arbitration effective in Lithuania does not have any
provision regulating arbitrator’s civil liability issues. In the absence of
such a provision, it remains unclear how an entity (court or
arbitration), deciding on arbitrator’s civil liability, should behave:
apply usual civil liability conditions as in case of default on any other
obligation or, referring to the functional similarity of a judge and
arbitrator, apply immunity to the latter and reject an action for
damages, or maybe court (or arbitral tribunal) should assess specific
actions of an arbitrator and why they were performed and only after
ascertaining itself that the arbitrator caused damage in violation of
bonus pater familias criteria, hold the latter liable.

In the absence of clear legal regulation based on general arbitration
principles in many states, the arbitrator’s civil liability issue remains
open. Ant not only in positive law. One may agree with Alessi, who

22 Status of the UNCITRAL Model Law on International Commercial
Arbitration (1985), with amendments as adopted in 2006 [interactive.
Accessed on 20 January 2018]. Available online at:
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Mod
el_arbitration_status.html>.

3 FOUCHARD, GAILLARD, GOLDMAN on International Commercial
Arbitration. Edited by Emmanuel Gaillard, John Savage. The Hague:
Kluwer Law International, 1999, p. 592.

2 BORN, Gary B. International Commercial Arbitration. Second Edition.
Volume II: International Arbitral Procedures. Alphen aan den Rijn:
Kluwer Law International, 2014, p. 2012.
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notes that “despite the exponential growth of legal scholarship in
arbitration, the issue of liability of arbitrators has not received the
attention it deserves. <...> As a consequence of this lack of attention,
many issues on liability of arbitrators remain controversial. Despite its
pivotal importance, the subject has been left almost entirely to national
courts and local law-makers; as a result, there are significant
differences between the approaches to arbitrator’s liability in different
jurisdictions™?°.

As every legal institution, the arbitrator’s civil liability issues
should also be analysed in detail and explained in the doctrine, thus
enabling the legislator or court to take their own decisions. In the
absence of such a scholarly explanation, when a court examines the
issue of arbitrator’s liability, the outcome of such proceedings can be
totally unexpected. A single judgment might mean that analysis of
arbitrator’s civil liability issues would become almost a daily routine
in courts or that such issues would not come up in court agenda any
more. Besides, it is namely scholarly analysis that can help answer
guestions, which have not been answered so far, e.g. what determines
application of arbitrator’s immunity and what limits of such immunity
are, what conditions of arbitrator’s civil liability are, what the
relationship between the civil liability institution with other remedies
are, what law should apply, etc. Currently, no such explanation has
been presented and the issue of its controversy is rather ignored by the
doctrine, though that is important not only theoretically but also
practically, e.g. when a person is to decide whether or not he should
accept his appointment as an arbitrator. Knowing the limits of liability,
if any, may be one of the reasons for the decision to arbitrate.

These reasons mean that it is necessary to analyse issues related to
arbitrator’s civil liability in detail. It is necessary to formulate a basis

% ALESSI, Dario. Enforcing Arbitrator’s Obligations: Rethinking
International Commercial Arbitrators’ Liability. Journal of International
Arbitration, 2014, vol. 31(6), p. 736-737.
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for the doctrine, which would explain theories of arbitrator’s civil
liability and their legal basis. The applicable doctrine of arbitrator’s
liability is determined by approach to arbitration, in other words,
support for a certain theory of the nature of arbitration. Consequently,
conclusions as to how application of civil liability to an arbitrator
should manifest itself are also common for all states, not only for
Lithuania, as the main theories of the nature of arbitration explain the
origin of arbitration globally rather than locally. By reason of its
neutrality, arbitration is the most popular method of resolution of
international disputes. Issues resolved in arbitration often have an
international element, a decision on governing law is taken, etc.,
therefore, any localised treatment of arbitrator’s liability issues and
possibly different interpretation would render arbitration less
attractive. In other words, it is necessary to look for positions, which
would be common in arbitration law, and would result in similar
understanding of arbitrator’s liability in all states. Currently, in the
absence of either legal regulation or extensive research of the problem
in the doctrine, no such similarity exists.

Research object. The research object of this dissertation is the
topic of arbitrator’s civil liability and its limits. The research focuses
on theories of arbitrator’s civil liability, explaining their origin, critical
aspects and practicability. The research also analyses legal premises
for application of qualified immunity from civil liability, discusses
conditions for arbitrator’s civil liability and related issues.

The object of this research does not cover application of other
forms of liability to an arbitrator. Nor does the dissertation research
discuss the topic of civil liability of a permanent arbitral institution.

Research aims. The aim of this research is to reveal the content of
the theories of arbitrator’s civil liability and to explain why the
arbitrator should be subject to qualified immunity from civil liability,
to present legal premises for application of this immunity, which are
revealed by the legal status of an arbitrator, to analyse conditions for
arbitrator’s civil liability when this theory is applied, also to reveal

15



other issues in connection with application of qualified immunity — the

topic of law and jurisdiction governing arbitrator’s liability, to define

the circle of persons having the right to claim arbitrator’s civil liability
and, finally, to explain the relationship of arbitrator’s qualified
immunity with procedural guarantees established in arbitration law.

For achievement of this aim, the following research objectives
were formulated:

1)  To analyse the origin, practicability of theories of arbitrator’s
civil liability, their critical aspects and possibilities to apply in
Lithuania;

2)  To present legal premises for application of the arbitrator’s
qualified immunity doctrine according to Lithuanian and
foreign law;

3)  To analyse conditions for arbitrator’s civil liability, when the
qualified immunity doctrine is followed;

4)  To define the circle of persons having the right to claim
arbitrator’s civil liability;

5)  To assess the relationship of arbitrator’s civil liability with
procedural guarantees established in arbitration law;

6) To determine what law should govern arbitrator’s liability
issues and what courts could be competent to adjudicate in an
arbitrator’s civil liability case.

2. NOVELTY OF THE RESEARCH. ITS PRACTICAL
AND THEORETICAL SIGNIFICANCE

The arbitrator’s civil liability issue is not new in arbitration law,

however it is not analysed to a large extent. In the Lithuanian
arbitration law doctrine, the issues of arbitrator’s liability have been

16



discussed only by Kozubovska and Daujotas in their article “Arbitry
atsakomybé ir imunitetas nuo atsakomybés "%,

In the foreign arbitration law doctrine, the issues of arbitrator’s
liability have been discussed in works on arbitration of general
character by many scholars, including Born?’, Lew, Mistelis and
Kroll?®, Gaillard, Fouchard and Goldman?®, Redfern and Hunter®.
Works of these and other authors analyse issues of arbitrator’s status
and briefly discuss possibilities to hold an arbitrator liable. Only Born
has discussed this issue somewhat more in his treatise “International
Commercial Arbitration”.

Arbitrator’s liability issues have been discussed probably in most
detail by Franck in her article “The Liability of International
Arbitrators: A Comparative Analysis and Proposal for Qualified
Immunity”®!. In the USA, where case law usually recognises the
absolute immunity of an arbitrator, there have been some more
significant researches of arbitrator’s liability. This issue has been

% KOZUBOVSKA, Beata, DAUJOTAS, Rimantas. Arbitry atsakomybé ir
imunitetas nuo atsakomybeés. Teisé, 2014, vol. 92.

27 BORN, Gary B. International Commercial Arbitration <...>; BORN,
Gary B. International Arbitration: Law and Practice.

28 LEW, Julian D. M., MISTELIS, Loukas A., KROLL, Stefan M.
Comparative International Commercial Arbitration. Alphen aan den
Rijn: Kluwer Law International, 2003.

2 FOUCHARD, GAILLARD, GOLDMAN on International Commercial
Arbitration <...>.

30 REDFERN, Alan et al. Redfern and Hunter on International Arbitration.
Sixth edition. New York: Oxford University Press, 2015; REDFERN,
Alan et al. Redfern and Hunter on International Arbitration. Student
edition. Sixth edition. New York: Oxford University Press, 2015.

31 FRANCK, Susan D. The Liability of International Arbitrators:
A Comparative Analysis and Proposal for Qualified Immunity. New York
Law School Journal of International & Comparative Law, 2000, vol. 20.
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analysed by Weston®), Rutledge®, Truli®*, Brown®, Guzman®,
Rasmussen®’ in their articles published in US scholarly magazines. As
in Franck’s article, works of these authors analyse theories of
arbitrator’s liability and usually criticise the theory of absolute
immunity applied in US courts.

Arbitrator’s liability issues have also been analysed in works by
European scholars. Alessi’s article “Enforcing Arbitrator’s
Obligations: Rethinking International Commercial Arbitrator’s
Liability”® is exceptional. The author of this article, supporting the
theory of absolute liability, is probably the only one who analyses
arbitrator’s liability issues not by abstractly discussing existing
theories, but attempting to support the chosen theory with legal
categories, namely the arbitrator’s status. Hausmaninger’s article
“Civil Liability of Arbitrators — Comparative Analysis and Proposals
for Reform”™®°, which proposes to formulate a uniform standard of
arbitrator’s civil liability, should also be pointed out. It is also worth
mentioning two articles by Smahi about arbitrator’s liability and
immunity under Swiss law*.

%2 WESTON, Maureen A. Reexamining Arbitral Immunity in an Age of
Mandatory and Professional Arbitration. Minesota Law Review, 2006,
vol. 88:449.

33 RUTLEDGE, Peter B. Toward a Contractual Approach to Arbitral
Immunity. Georgia Law Review, 2004, vol. 39:151.

3 TRULI, Emmanuela. Liability v. Quasi-Judicial Immunity <...>.

% BROWN, Jenny. The Expansion of Arbitral Immunity: Is Absolute
Immunity a Foregone Conclusion. Journal of Dispute Resolution, 2009,
vol. 2009(1).

% GUZMAN, Andrew T. Arbitrator Liability: Reconciling Arbitration and
Mandatory Rules. Duke Law Journal, 2000, vol. 49(5).

37 RASMUSSEN, Matthew. Overextending Immunity: Arbitral Institutional
Liability in the United States, England, and France. Fordham
International Law Journal, 2002, vol. 26(6).

3 ALESSI, Dario. Enforcing Arbitrator’s Obligations <...>.

% HAUSMANINGER, Christian. Civil Liability of Arbitrators <...>.

40 SMAHI, Nadia. The Arbitrator’s Liability and Immunity Under Swiss
Rules — Part I. ASA Bulletin, 2016, vol. 34(4); SMAHI, Nadia.
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As the author of the dissertation examines not only arbitrator’s civil
liability theories but also legal premises for their application,
significance is given to researches which analyse the arbitrator’s status
related issues. In their articles, the already mentioned authors Alessi,
Hausmaninger, Smahi, Torres Lagarde analysed this topic to some
extent. For the current research, Lionnet’s article “The Arbitrator’s
Contract™, analysing the origin of the arbitrator’s contract, the
peculiarities of its conclusion and qualification, Onyema’s monograph
“International Commercial Arbitration and the Arbitrator’s
Contract™?* were also particularly important. The final report on the
status of the arbitrator of the ICC working group headed by
Fouchard®, where the working group, formed from the most
prominent arbitration scholars of many countries, went to a great
extent in attempts to reveal the nature of the arbitrator’s status and to
explain what type of immunity is determined by this status, was
particularly important for the analysis of both the arbitrator’s status
and the arbitrator’s liability issues.

Thus, as it is evident, the arbitrator’s civil liability issues have been
analysed in the foreign doctrine. Still, this analysis is most often
limited to discussion of theories of arbitrator’s liability and
a recommendation to support one or another theory, most often the

The Arbitrator’s Liability and Immunity Under Swiss Rules — Part 1. ASA
Bulletin, 2017, vol. 35(1).

41 LIONNET, Klaus. The Arbitrator’s Contract. Arbitration International,
1999, vol. 15(2).

42 ONYEMA, Emilia. International Commercial Arbitration and the
Arbitrator’s Contract. Abingdon: Routledge, 2010.

43 1CC working group. ICC Final Report on the Status of the Arbitrator. ICC
International Court of Arbitration Bulletin, 1996, vol. 7(1) [interactive.
Accessed on 19 February 2018]. Available online at:
<http://library.iccwbo.org/content/dr/COMMISSION_REPORTS/CR_0
009.htm?11=Bulletins&I2=1CC+International+Court+of+Arbitration+Bu
lletin+Vol.+7%2FNo.1+-+Eng&AUTH=5d779350& Timeframe=>.
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quasi-immunity theory. However, only a fraction of authors analyses
legal premises for emergence of arbitrator’s immunity.

In this dissertation, the theories of arbitrator’s civil liability are
analysed not abstractly, but in an attempt to explain theoretical
premises for application of the chosen doctrine. As the author raises a
hypothesis that arbitrator’s civil liability should be limited to his
wilfulness or gross negligence, it is not enough to research only the
very theories of liability and establish that qualified immunity doctrine
is best-founded. For this theory not to remain theoretical only, it is
necessary to analyse its actual applicability. It is namely for this reason
that the author also investigates aspects of the arbitrator’s contract, his
status, which substantiate the necessity of application of the qualified
immunity doctrine to the arbitrator. Besides, differently from other
authors, the author of the dissertation discusses conditions of
arbitrator’s civil liability in order to determine what is to be proven by
the claimant in the arbitrator’s civil liability proceedings. To the best
knowledge of the author, specific conditions of arbitrator’s civil
liability are not analysed in any work on arbitrator’s liability.

It is namely this aspect that, in the author’s opinion, determines the
theoretical significance of this research. An analysis of theories of
arbitrator’s liability solely, even if interpreted along with the theory of
the arbitrator’s status, does not help to fully understand why the
arbitrator should or should not be subject to immunity. Even after
establishing that the arbitrator’s status results in the need of
application of qualified immunity to the arbitrator, it remains unclear
whether qualified immunity can be applied in all cases or whether in
certain cases it should not apply, e.g. when the duty to produce a result
established in the arbitrator’s contract is breached. In order to clear up
any uncertainties, it becomes necessary to investigate issues of
conditions of arbitrator’s civil liability, governing law and jurisdiction
and some other issues.

The practical significance of the research manifests itself in the fact
that arguments and conclusions presented during the research can be
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significant in deciding both which liability theory should be accepted
by Lithuania and taking a decision in specific proceedings on possible
civil liability of an arbitrator.

3. RESEARCH METHODS

Several research methods were used as a complex during the research.
Comparative, linguistic, historical, systemic analysis, and teleological
methods were most significant for this dissertation.

The comparative method helped to analyse arbitrator’s civil
liability issues in assessing experience of other countries when solving
arbitrator’s civil liability issues. As arbitrator’s civil liability is
regulated by law only in some states, the comparative method was
particularly significant in analysing similarities and differences of
models selected by such states. Data obtained by use of this method
enabled to judge about regulation of arbitrator’s civil liability issues
in Lithuania and to make proposals for this purpose. This method was
used in all sections of the dissertation research.

The linguistic method was used during the research to investigate
the topic of the arbitrator’s status, in order to reveal the origin and the
concept of contractual relationship between parties to a dispute,
arbitrators and a permanent arbitral institution. This method was also
used in other sections to investigate notions significant for the
dissertation research and their meaning.

The historical research method was mostly used in the first section
of the dissertation research, discussing the origin of different theories
of arbitrator’s civil liability. The method helped to explain different
theories of arbitrator’s liability, to evaluate their soundness.

The systemic analysis method was particularly important in the
second and third sections of the dissertation research. This method
enabled to view the analysed problems not each separately to assess
them as a certain system. That was particularly important for analysing
the nature of legal relationship between parties to a dispute, arbitrators
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and a permanent arbitral institution and judging on the origin of the
arbitrator’s status. Also, this method was particularly significant in
analysing the interrelationship of conditions for arbitrator’s civil
liability.

The teleological method was important in analysing why the issue
of arbitrator’s liability is or is not regulated in international documents
and legal acts of individual countries. The method helped to assess
travaux préparatoires of acts significant for the research and to make
an attempt to explain one or another choice made by legislative bodies
of other states or international organisations.

4. RESEARCH REFERENCES

References used in the dissertation can be grouped as follows:

Regulatory sources. The dissertation assesses legal regulation by
international sources, primarily, the New York Convention. A lot of
attention is paid to the UNCITRAL Model Law, which establishes the
general principles of arbitration process, which are referred to by
many countries in the world, including Lithuania. This group of
references also includes Lithuanian legal acts: the Law on Commercial
Arbitration, the Civil Code* and, partly, the Civil Procedure Code®.
Also, the dissertation extensively refers to legal regulation in other
countries. Arbitral rules of permanent arbitral institutions can also be
assigned to this group of references.

Special literature. Literature used during the research can be
grouped into three categories. The first category encompasses works
on arbitration of general character, which are not specifically dealing
with issues of arbitrator’s civil liability, however present a broad
explanation of arbitration as such and its institutions. Works by

4 Civil Code of the Republic of Lithuania (as amended and supplemented).
Valstybés zinios, 2000, No. 74-2262.
4 Civil Procedure Code of the Republic of Lithuania (as amended and
supplemented). Valstybés Zinios, 2002, No. 36-1340.
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Born*, Lew, Mistelis and Kroll*’, Redfern and Hunter*, Gaillard,
Fouchard and Goldman®, Rubino-Sammartano®, Poudret and
Besson®!, Kaufmann-Kohler and Rigozzi®? and other authors can be
assigned to this category. Works by Lithuanian authors also go to this
category: monograph by Dominas and Mikelénas “Tarptautinis
komercinis arbitrazas”™? and “Lietuvos Respublikos komercinio
arbitrazo jstatymo komentaras” by Mikelénas, NekroSius and
Zemlyté®, The second category encompasses works, usually scholarly
articles, which specifically analyse the issues of arbitrator’s liability.

4 BORN, Gary B. International Commercial Arbitration <...>; BORN,
Gary B. International Arbitration: Law and Practice; BORN, Gary B.
International Arbitration: Cases and Materials <...>.

47 LEW, J. D. M., MISTELIS, L. A, KROLL, S. M. Comparative
International Commercial Arbitration <...>.

48 REDFERN, Alan et al. Redfern and Hunter on International Arbitration.
Sixth edition <...>; REDFERN, Alan et al. Redfern and Hunter on
International Arbitration. Student edition <...>.

4 FOUCHARD, GAILLARD, GOLDMAN on International Commercial
Arbitration <...>.

%0 RUBINO-SAMMARTANO, Mauro. International Arbitration Law and
Practice. The Hague: Kluwer Law International, 2001.

1 POUDRET, Jean-Francois, BESSON, Sebastien. Comparative law of
international arbitration. Second edition. London: Sweet & Maxwell,
2007.

52 KAUFMANN-KOHLER, Gabrielle, RIGOZZI, Antonio. International
Arbitration: Law and Practice in Switzerland. Oxford: Oxford University
Press, 2015.

5% DOMINAS, Gediminas, MIKELENAS, Valentinas. Tarptautinis
komercinis arbitrazas <...>.

% MIKELENAS, Valentinas, NEKROSIUS, Vytautas, ZEMLYTE, Eglé.
Lietuvos Respublikos komercinio arbitrazo jstatymo komentaras. Vilnius:
Justitia, 2016.
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Works by Franck®, Alessi®®, Hausmaninger®’, Smahi®8, Rassmusen®°,
Torres Lagarde®®, Truli®* and other authors can be assigned to this
category. A work by Lithuanian authors — the article about arbitrator’s
liability by Kozubovska and Daujotas®? — also goes to this category.
The third category encompasses works which analyse issues other
than arbitrator’s liability, however their analysis is significant in
assessing the topic of the dissertation. Works by Onyema®, Lionnet®,
Horvath® and other authors fall within this category. It also includes
works by Lithuanian authors: “Lietuvos Respublikos civilinio kodekso
komentaras. Sestoji knyga: Prievoliy teisé (I)”® by Mikelénas and
other works by Lithuanian authors.

Case law. The dissertation mostly refers to foreign case law. Most
attention in the dissertation is paid to US case law, as it pronounces on
arbitrator’s immunity to the greatest extent. Court judgements of other
states, which formulate rules important for issues of arbitrator’s
liability, are also analysed: case law of Spain, Finland, France, Ireland,
United Kingdom, Austria, etc. The Lithuanian case law is also quoted

% FRANCK, Susan D. The Liability of International Arbitrators <...>.

5 ALESSI, Dario. Enforcing Arbitrator’s Obligations <...>.

57 HAUSMANINGER, Christian. Civil Liability of Arbitrators <...>.

% SMAHI, Nadia. The Arbitrator’s Liability and Immunity Under Swiss
Rules — Part | <..>; SMAHI, Nadia. The Arbitrator’s Liability and
Immunity Under Swiss Rules — Part I <...>.

% RASMUSSEN, Matthew. Overextending Immunity <...>.

8 TORRES LAGARDE, Mercedes. Liability of Arbitrators in Dubai: Still
a Safe Seat of Arbitration. ASA Bulletin, 2015, vol. 33(4).

61 TRULI, Emmanuela. Liability v. Quasi-Judicial Immunity <...>.

62 KOZUBOVSKA, Beata, DAUJOTAS, Rimantas. Arbitry atsakomybé
<.,

8 ONYEMA, Emilia. International Commercial Arbitration <...>.

8 LIONNET, Klaus. The Arbitrator’s Contract <...>.

% HORVATH, Gunther J. The Duty of the Tribunal to Render an
Enforceable Award. Journal of International Arbitration, 2001, vol.
18(2).

86 MIKELENAS, Valentinas. Lietuvos Respublikos civilinio kodekso
komentaras. Prievoliy teisé. Vol. 1. Vilnius: Justitia, 2001.
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in those sections of the dissertation, which discuss issues of more
general character, mostly in the third section of the dissertation. The
paper also pays attention to the jurisprudence of international courts —
the ECHR and the EU Court of Justice — conclusions formulated in
which are relevant to the issues of arbitrator’s liability.

Other sources. Other sources have also been used in the research:
travaux préparatoires of the UNCITRAL Model Law, also other legal
acts, statistics provided by permanent arbitral institutions, etc.

5. STRUCTURE OF THE DISSERTATION

The dissertation consists of the introduction, the enunciative part
consisting of seven sections and the conclusions.

The introduction of the dissertation discusses the relevance of the
research, its problematic aspects, overviews the extent of previous
investigation of the research object on the global and national scale,
defines the aims, objectives, methodology of the research, references
used, presents the hypothesis of the research and defended statements.

The first section of the dissertation “Theories of arbitrator’s civil
liability” discusses three main approaches to arbitrator’s civil liability:
the theory of absolute liability, the theory of absolute immunity from
civil liability and the theory of qualified immunity from civil liability
(quasi-immunity). This section analyses the origin of all the three
doctrines, their practicability and main critical aspects, also assesses
possibilities to apply each of these theories in Lithuania. Finally, this
section is ended with the explanation why priority should be given to
the theory of quasi-immunity, according to which the issues of
arbitrator’s civil liability continue to be analysed.

The second section of the dissertation “Legal premises for
application of qualified immunizy” analyses issues related to the
arbitrator’s status. The origin of the arbitrator’s contract with parties
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to a dispute and the permanent arbitral institution®” and the problems
of its qualification, peculiarities of concluding such contracts are dealt
with. Also, this section, in order to explain legal premises for qualified
immunity, analyses the origin of arbitrator’s civil liability. At the end
of this section the author assesses the influence of provisions of
international agreements, laws and arbitral rules of a permanent
arbitral institution, which restrict arbitrator’s civil liability, on arising
of arbitrator’s liability.

The third section of the dissertation “Conditions of arbitrator’s
civil liability” discusses specific conditions of arbitrator’s civil
liability with regard to the qualified immunity doctrine. This section
explains which of the civil liability conditions (illegal acts, damage,
causal link and fault) are material and mandatory for arising of
arbitrator’s civil liability, discloses the nature of the obligation of
arbitrator’s civil liability, discusses the needs to insure arbitrator’s
liability.

The fourth section of the dissertation “Relationship of arbitrator’s
civil liability with procedural guarantees established by law ” analyses
what influence other institutions, usually established in arbitration
law, intended for defending interests of parties to arbitration, have on
application of arbitrator’s civil liability — challenge, removal of an
arbitrator, setting aside of an arbitral award or refusal to recognise an
arbitral award. It is assessed whether a possibility to make use of such
institutions and actual use or non-use of such institutions can have any
effect on subsequent arising of arbitrator’s civil liability.

7 It is noteworthy that arbitration can be not only institutional but also
ad hoc, when no permanent arbitral institution takes part in resolution of
a dispute. Still, analysing the topic of arbitrator’s civil liability, one also
needs to assess the relationship of a permanent arbitral institution with
parties to a dispute and the arbitral tribunal because, as indicated by
Sanders, “arbitration, whether domestic or international, is mostly
institutional arbitration” (SANDERS, Pieter. Quo vadis <...>, p. 9).
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The fifth section of the dissertation “Persons able to claim
arbitrator’s civil liability” analyses which persons have the right to
file an action for damages against an arbitrator. The rights and
prospects of each group of defined persons to claim application of civil
liability to an arbitrator are assessed.

The sixth section of the dissertation “Law governing issues of
arbitrator’s civil liability ” analyses what law should govern resolution
of issues of arbitrator’s civil liability and grounds for determining it.

The seventh section of the dissertation “Jurisdiction of the cases of
arbitrator’s civil liability” analyses what courts have jurisdiction to
settle a case of arbitrator’s civil liability and the basis for arising of
this right.

The dissertation is completed with formulation of conclusions
based on the research, which summarise the research performed in the
enunciative part of the dissertation and meet the aims and objectives
raised in the introduction to the dissertation. Also, in this part, the
author makes proposals for improvement of legal regulation, the
absence of which and the necessity to fill gaps were noticed during the
research.

6. DEFENDED STATEMENTS AND HYPOTHESIS OF
THE RESEARCH

The key statements defended by the dissertation are as follows:

1)  An arbitrator must be subject to the doctrine of qualified
immunity from civil liability, when liability would appear only
in case of a higher degree of arbitrator’s fault: wilfulness or
gross negligence. This theory reconciles different approaches to
arbitration and ensures that interests both of parties to a dispute
and of arbitrators would be defended. Besides, restriction of
possibilities to hold an arbitrator subject to civil liability ensures
integrity of the arbitration process as it restricts the possibility
for the parties to transform their dissatisfaction with a
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2)

3)

completed arbitration process into initiation of an action for
arbitrator’s civil liability.

Application of arbitrator’s qualified immunity is determined by
his legal status. An arbitrator is neither exclusively a service
provider nor just only a quasi-judge. Though the arbitrator’s
authority arises on the basis of the arbitrator’s contract, the
nature of this authority is judicial. It follows, that an arbitrator
cannot be subject to liability categories, intended exclusively
for liability of a service provider (since he is not exclusively a
service provider) or liability of a judge (since he is not
exclusively a quasi-judge). The dual status of an arbitrator is
peculiar and determines the need to protect both the arbitrator’s
independence, preventing application of ordinary civil liability
rules to him, and the need to defend parties to a dispute if the
dispute resolution services were provided improperly.
Settlement of these issues should be governed by law chosen by
the very parties to the arbitrator’s contract, and in the absence
of such a choice — by the national law in the place of arbitration.
Courts of this state also should examine the arbitrator’s liability
case, unless the claimant wishes to bring an action to a court in
the respondent’s, i.e. arbitrator’s, place of residence.
Arbitrator’s civil liability must be limited to a higher degree of
arbitrator’s fault. The institution of fault would ensure that an
arbitrator, who failed to perform his duties properly or defaulted
on them at all, would be unable to avoid civil liability. This
would also ensure that parties to a dispute are not able to abuse
the institution of civil liability, as it would be namely the
claimant who would have to prove all conditions for arbitrator’s
civil liability, including his fault. Though it is parties to a
dispute that are mostly interested to claim arbitrator’s civil
liability, but a permanent arbitral institution would also have
such a possibility provided that it is held subject to civil liability
itself. Other persons could claim arbitrator’s liability only in
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exceptional cases, but they also should be subject to the same
standard of proof.

4)  Failure to use procedural guarantees established by law should
not prevent a possibility to claim arbitrator’s civil liability, but
that may have an effect on assessment of damages to be
indemnified. On the other hand, in cases when courts refuse to
Set aside an arbitral award and subsequently arbitrator’s liability
is claimed on the same grounds, it should be a basis for rejection
of an action against the arbitrator because otherwise there would
be a threat of risk of co-existence of different equally binding
decisions.

The dissertation research is based on the following hypothesis:
though three theories of arbitrator’s civil liability are distinguished, an
arbitrator should be subject namely to qualified immunity, when civil
liability would apply to him only when the arbitrator performed illegal
actions and in this way caused damage, acting wilfully or by gross
negligence. Such choice of the arbitrator’s civil liability model is
determined by the dual status of the arbitrator: arbitrator’s rights and
duties arise out of the contract called receptum arbitri, however,
powers given by it — to resolve a dispute between parties and pass an
award binding on the parties, acting independently and impartially and
in accordance with the rules of fair process — are of judicial character
that do not allow to qualify a contract with an arbitrator as an ordinary
contract for services and to assign it to this group of contracts.
Accordingly, an arbitrator cannot be subject to exclusively either usual
civil liability rules, as that would negate the judicial nature of his
functions, or to absolute immunity, which is partly characteristic of
judges, as the status of an arbitrator and the status of a judge cannot be
held totally equivalent.

7. CONCLUSIONS AND PROPOSALS
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1)

The arbitrator’s status is sui generis, i.e. an arbitrator is neither
an ordinary service provider nor a judge. The doctrine treats an
arbitrator in a number of ways. One may encounter positions
that an arbitrator is an agent of the parties, a provider of services
to the parties, an employee of the parties or simply a quasi-
judge. These approaches to the arbitrator’s status developed
from theories of the nature of arbitration. Different treatment of
arbitration as a dispute resolution method also results in
different perception of both arbitration itself and that of the
status of the arbitrator.

A more modern arbitration doctrine tends to support theories of
the status of the parties’ agent, service provider and sui generis.
The followers of the first doctrine claim that accepting the
appointment, an arbitrator becomes an agent of the parties, who
undertakes to create legal consequences for the parties by his
actions. Still, this doctrine does not explain why the arbitrator,
being an agent of the parties, has the duty to be independent and
impartial. Besides, it is often incompatible with categories of
agency, e.g. arbitrator’s actions, differently from those of an
ordinary agent, are directed at mutual relationship of the parties
themselves, but not at creation, change or cancellation of rights
and duties in relation with third parties. The theory of the
contract for services supports the position that an arbitrator is
an ordinary service provider, who undertakes to provide dispute
resolution services to the parties for a certain fee. An arbitrator
resolves a dispute, is paid a fee and there is nothing complicated
in this legal relationship. However, the weakness of this theory
is that it does not explain how an award given by an ordinary
service provider creates legal consequences equivalent to a
judgement of a national court — an arbitral award, equally as an
ordinary court judgement, has a binding effect on the parties and
it is enforceable by the coercive apparatus of the state, e.g. in
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Lithuania a party may address court for issuance of a writ of
execution for an arbitral award.
These critical aspects are reconciled by the doctrine of
sui generis status. This theory admits that an arbitrator is a
service provider but this service provision cannot be equated to
ordinary provision of services namely due to the very specifics
of the service provided — dispute resolution. Though the
arbitrator receives a fee for resolution of a dispute, his actions
are aimed not so much at acting for the benefit of the parties but
at resolving an existing conflict, which is namely the benefit
sought by the parties. The fact that the legal consequences of an
arbitral award are equivalent to a court judgment allows to treat
the arbitrator’s functions not only as provision of services, but
also as quasi-judicial functions. The sui generis theory is
probably the most accepted theory of the arbitrator’s status,
which is supported by most scholars in the field of arbitration
law.
For these reasons it can be stated that the arbitrator’s status is
dual. In other words, an arbitrator is neither an ordinary service
provider nor alter ego of a judge. An arbitrator is a person, who
is entrusted with resolution of a dispute by its parties,
undertaking to pay a fee for it and the award given by him
creates legal consequences for the parties, enforcement of
which is ensured both by national laws on arbitration and by the
international instrument — the New York Convention. Though
functions performed by an arbitrator are similar to provision of
services and rules regulating a contract for services can be
applied mutatis mutandis, solely blind application of provisions
on provision of services to explain the arbitrator’s functions
would not enable to fully reveal the arbitrator’s status.
An arbitrator and parties to a dispute are related by a contract
of sui generis type, where parties to the dispute are parties of
one part and arbitrators are parties of the other part. It is
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basically agreed in modern arbitration law that an arbitrator
enters into a contract with parties to the dispute, the so-call
arbitrator’s contract or receptum arbitri. This contract is rarely
made as one document. It is usually regarded that the
arbitrator’s contract also includes provisions of the arbitration
agreement, rules of institutional or ad hoc arbitration, also
imperative rules of law applicable in place of arbitration.

An arbitrator’s contract is to be qualified as sui generis for the
same reasons, why the arbitrator’s status is also sui generis. An
arbitrator’s contract cannot be treated as either a representation
agreement or a contract for services, all the more so as an
employment contract, as the essence and the main principles of
these agreements would not fully explain the origin of
arbitrator’s rights and duties and the nature of functions
performed by an arbitrator. Being a contract of sui generis type,
the arbitrator’s contract is closest to a contract for services,
therefore rules regulating a contract for services can be applied
mutatis mutandis, with regard to the origin of arbitrator’s status.
Parties to a dispute become parties to the arbitrator’s contract of
one part, disregarding the manner how members of the arbitral
tribunal are appointed. Accepting an appointment, the arbitrator
undertakes to settle a dispute independently and impartially,
which means that he acts in the interests of both the parties. This
allows stating that the arbitrator is related by contractual legal
relationship to both parties to the dispute. Such a position is also
supported by the arbitration doctrine.

Meanwhile, it is more complicated to qualify the other party to
the arbitrator’s contract and opinions on this differ in the
doctrine. Some say that arbitrators make individual arbitrator’s
contracts, whereas others say that there is one arbitrator’s
contract between parties to the dispute and all arbitrators. In the
author’s opinion, arbitrators and parties to the dispute are
related by one integral arbitrator’s contract, though in terms of
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form arbitrators may have signed individual contracts with
parties to the dispute. Such a conclusion can be made referring
to the fact that individual arbitrators do not have rights and
duties in the arbitration process, except for very clearly
indicated cases that are not related to the resolution of a dispute,
e.g. to appoint another arbitrator. Meanwhile, the essential
function of arbitration — which is resolution of a dispute by
making an arbitral award — can be performed only by all the
arbitrators in corpore. Also, the statement that arbitrators and
parties to the dispute are related by individual arbitrator’s
contracts would permit stating that each arbitrator is liable for
his actions in the arbitration process, which would be
unreasonable for the same reason again — commonness of
arbitrators’ duties.

In cases where a dispute is administered by a permanent arbitral
institution, there is separate legal relationship between it and
parties to the dispute and between the arbitral tribunal and the
permanent arbitral institution. In the first case, the arbitral
institution undertakes to administer the arbitration process for a
fee. That is to be regarded as provision of services. Meanwhile,
the contract between the arbitral tribunal and the permanent
arbitral institution arises out of the arbitrator’s contract and the
contract of the permanent arbitral institution with parties to the
dispute and is dependent on them. Existence of such a contract
is kind of a legal fiction as in practice such a contract is rarely
signed (or, when signing it, no separate arbitrator’s contract is
signed), but its existence is necessary in order to explain the
origin of rights and duties between the arbitral tribunal and the
permanent arbitral institution.

The sui generis status of the arbitrator results in application of
qualified immunity from civil liability to the arbitrator. Though
the doctrine has three theories of arbitrator’s civil liability —
absolute civil liability, absolute immunity from liability and
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qualified immunity (quasi-immunity), the arbitrator’s status
calls for the need to apply quasi-immunity to the arbitrator.
Meanwhile, if the theory of absolute liability were accepted, it
would mean an unlimited right of parties to the dispute and
other persons to claim arbitrator’s civil liability on general
grounds. That would conform to the concept of the theory of
contractual origin of arbitration, but would not ensure the
essential principles of arbitration process, first of all, there
would be doubts regarding possibilities to maintain compliance
with the standard of the arbitrator’s independence and
impartiality, to ensure making of principled awards in
arbitration. Application of this theory would also cause doubts
about the integrity of the arbitration process. Finally, in such a
case, the most generally accepted doctrine of the arbitrator’s
status would be negated as the arbitrator would be equated to an
ordinary service provider.

Application of absolute immunity from civil liability would also
cause doubts about its compatibility with requirements of
human rights, as it would deprive a person of the right to defend
his possibly infringed rights in court. Besides, originating the
absolute immunity doctrine from immunity of a judge, one
should not overlook the fact that in many states absolute
immunity for judges is not guaranteed. Besides, in such cases,
damages caused to process participants are compensated by the
state. Meanwhile, damages arising out of the arbitrator’s actions
are not compensated by the state as the arbitrator is not a civil
servant. For this reason, the absolute immunity doctrine should
also be rejected.

It is namely the qualified immunity doctrine that best suits the
sui generis status of the arbitrator. This theory ensures that
usually the arbitrator would be subject to immunity because that
is required by his quasi-judicial functions. However, in cases
where it is proven that the arbitrator acted wilfully or by gross
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negligence, the immunity guaranteed protection would not
apply. This would also allow reconciling interests of the parties,
as in such a case both the arbitrator would be protected from
unreasonable actions and the process participants would be sure
that in case the arbitrator acts in bad faith, they would have an
instrument of response. It is namely the arbitrator’s status that
calls for the need to apply quasi-immunity to the arbitrator, as
this doctrine, arising out of the theory of the mixed origin of
arbitration, reconciles both the contractual and judicial
arbitration origin doctrines and does not permit abuse either by
arbitrators or by parties to the dispute.

Besides the fact that application of qualified immunity to
arbitrators is determined by their status permits to make
a conclusion that liability restricting provisions established in
the arbitration rules of many permanent arbitral institutions are
not decisive in terms of application of quasi-immunity to the
arbitrator. In spite of the fact whether a provision of this type is
established in the arbitration rules or not, in case of a dispute
about arbitrator’s civil liability, the court should refer to the
arbitrator’s status as a basis for application of qualified
immunity rather than to the arbitration rules. The latter can be
only an additional proof, substantiating the will of the parties,
but not a decisive factor.

In case of application of the doctrine of qualified immunity from
civil liability, the arbitrator’s civil liability would be linked to
his wilfulness or gross negligence and namely this civil liability
condition would be essential in deciding whether the arbitrator
should be held subject to civil liability. The qualified immunity
doctrine means that in certain cases an arbitrator can be held
subject to civil liability. But the immunity also means that cases
of liability should be defined by clear criteria in order that both
arbitrators and parties to a dispute would know when one can
expect that immunity will not apply. Positions in the doctrine,
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also foreign legal regulation permit stating that it is most
reasonable to link arbitrator’s immunity to the form of his fault
— in cases when it is proved that the arbitrator breached his
duties wilfully or by gross negligence, civil liability, subject to
meeting of other conditions, could apply. The criterion of
wilfulness or gross negligence, as it is understood by case law,
would help to ensure that in cases of careless or evil-minded
conduct the arbitrator could not employ the defence that
functions performed by him make him immune from liability.
Besides, this criterion would ensure arbitrator’s bona fide
conduct during the arbitration process in order that the issue of
liability would not come up at all. In fact, many of the states that
regulate the issue of arbitrator’s immunity by law, as well as the
case law selected the criterion of fault as the decisive one, and
experience of foreign countries allows stating that this criterion
should also apply in Lithuania.

Parties to a dispute are those persons, for whom the right to
claim arbitrator’s liability is most relevant. But that does not
mean that in certain cases arbitrator’s civil liability could not
be claimed by a permanent arbitral institution or other persons,
as well. Parties to a dispute pay the arbitrators for resolution of
their dispute and the relationship between the parties is
contractual legal relationship on the basis of the arbitrator’s
contract. Therefore, it is namely parties to the dispute that are
mostly interested in holding the arbitrator liable when relevant
conditions are met. As the arbitrator and parties to the dispute
are related by contractual legal relationship, such liability would
also be contractual, in spite of the fact that some duties of the
arbitrator are established in law — it is namely the contract that
results in the need to comply with them.

A permanent arbitral institution and an arbitrator are also related
by contractual legal relationship, but it is inseparable from the
arbitrator’s contract and from the contract of the arbitral
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institution with parties to a dispute. Breach of arbitrator’s duties
usually does not cause negative property losses for a permanent
arbitral institution, therefore a possibility to claim arbitrator’s
liability cannot exist. However, in a situation, when sanctions
are applied to the institution itself, the right of recourse of the
permanent arbitral institution against the arbitrator may exist if
the liability of the permanent arbitral institution is the aftermath
of the arbitrator’s illegal actions. These would be exceptional
situations and the arbitrator’s liability in such a case would
remain contractual.

Persons, who do not take part in the arbitration process, may
also suffer damages due to arbitrator’s actions. But the qualified
immunity doctrine determines that the right of other persons to
claim arbitrator’s liability can appear only in case of a
particularly gross violation, e.g. when arbitrators decide on
rights and duties of persons that do not take part in the
arbitration process. In such a case, assessing whether the
immunity-guaranteed protection should or should not apply, in
addition to the criterion of fault, particular significance is given
to the doctrine of causal link, because such persons could be
compensated only for such damages, which are sufficiently
related by causal link to faulty actions of the arbitrator. Liability
of this character would be non-contractual as the arbitrator does
not have contractual relationship with persons that are not
participants of the process. However, in spite of that, the
claimant would be subject to the duty of the same character to
prove the arbitrator’s fault as in case of parties to a dispute or a
permanent arbitral institution.

The institution of setting aside an arbitral award usually can
determine whether or not the arbitrator will be subject to civil
liability. Though the institution of setting aside an arbitral
award is not directly related to the institution of arbitrator’s civil
liability, but the fact that arbitrator’s civil liability is a kind of
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ultima ratio permits stating that before requesting imposition of
civil liability on the arbitrator, a party to a dispute should
exhaust procedural guarantees established by law and the most
important guarantee in such a case is namely the institution of
setting aside an arbitral award. If, upon request of a party to a
dispute, the court in the place of arbitration refuses to set aside
an arbitral award as it did not establish existence of a violation,
it should mean that civil liability should not be imposed on the
arbitrator, either. This conclusion ensues from the fact that in
case an arbitral award is not set aside whereas liability is
imposed on the arbitrator in another case, it would mean
simultaneous co-existence of two equally binding decisions,
which would be in conflict with each other. For example, if an
arbitrator were subject to liability for his partiality and an
arbitral award passed by the partial arbitrator existed at the same
time, a question would arise how legal consequences of such
decisions could be reconciled.

Thus, though the purposes of these institutions are different, the
institution of setting aside can have an effect on arising of
arbitrator’s liability. On the other hand, in cases where the
parties objectively cannot make use of the institution of setting
aside an arbitral award, e.g. when they agreed to waive such
a right, also in cases where arbitrator’s liability is requested on
the basis that makes setting aside of the arbitral award
impossible, imposition of arbitrator’s civil liability would be
possible without prior application for setting aside of the award,
as arbitrator’s civil liability in such a case becomes the only
remedy available to a party.

Parties to an arbitrator’s contract have the right to choose the
law governing the arbitrator’s contract, according which the
issues of arbitrator’s civil liability would be solved. The same
rule applies to choice of jurisdiction. The general rule of private
international law is that the parties have the right to choose law
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governing contractual obligations. As parties to a dispute are
related to an arbitrator by contractual legal relationship, it
means that parties to an arbitrator’s contract also have such a
right. Still, in practice, law governing the arbitrator’s contract is
rarely chosen and it is rules of the conflict of laws that determine
application of specific rules of law. The rules of the conflict of
laws both of the EU and of Lithuania refer to law most related
to a contract as one of the alternatives of governing law. In case
of arbitration, such law would be law of the place of arbitration
which should be applied to arbitrator’s contract in the absence
of choice made by the parties. Rules of law of the place of
arbitration determine many aspects important for arbitration —
judicial assistance, mandatory rules, belonging to a certain legal
regime, when the issue of recognition in foreign states is being
solved. Therefore, it is reasonable to state that it is namely law
of the place of arbitration that is related to the arbitrator’s
contract most. Accordingly, law of the place of arbitration
should apply when deciding on arbitrator’s liability, as it is
liability of contractual type. In cases where arbitrator’s liability
is demanded by a permanent arbitral institution, law of the place
of arbitration should apply, too, because this contract is
integrally related to the arbitrator’s contract. Also, in case when
arbitrator’s liability is demanded by other persons, law of the
place of arbitration should apply in order to maintain the same
standard of arbitrator’s liability and such a right is determined
by rules of the conflict of laws applicable to non-contractual
obligations.

Parties to a contract usually have the right to agree on court
jurisdiction and make an arbitration agreement. Such a right is
also given when concluding the arbitrator’s contract. However,
in practice, such a provision is rarely seen and jurisdiction must
be established according to rules of international civil
procedure. Usually, a claimant must address courts in the

39



respondent’s place of residence, and when there are several
respondents — a court in the place of residence of one of them.
The same rule should apply in cases of arbitrator’s liability. In
cases where the EU law applies, the claimant has the right to
address local courts of the state, where services had to be
provided. The fact that the arbitrator’s contract mutatis
mutandis is subject to provisions regulating provision of
services allows making a conclusion that the claimant would
have the right to address courts in the place of arbitration, as
legally an arbitrator performs his duties namely in the state of
the place of arbitration. Presumably, it is namely courts in the
state of the place of arbitration that usually should solve the
issues of arbitrator’s liability, as this would enable to avoid
doubts regarding potentially biased courts in the place of
arbitrator’s residence, also this would enable to save litigation
costs by the reason that the court examining the arbitrator’s
liability case would apply the rules of law applicable in its state.

The following proposals could be formed on the basis of issues
discussed in the dissertation research:

- The Law on Commercial Arbitration could be supplemented
with a provision specially intended for regulating issues of
arbitrator’s civil liability following the qualified immunity
doctrine discussed in the dissertation. With regard to systemic
assessment of the structure of the Law on Commercial
Arbitration, a rule of law of this character would mostly fit in
Chapter 3 of the Law “Composition of Arbitral Tribunal”,
which deals with appointment, challenging and removal of
arbitrators. This chapter is specifically intended for arbitrators
personally, whereas other chapters of the Law on Commercial
Arbitration regulate issues of arbitral procedure. Therefore, the
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qualified immunity doctrine could be established by adding
Article 18 to the Law on Commercial Arbitration.

The proposed rule of law could be worded as follows:

“Article 18%. Arbitrator’s immunity

An arbitrator shall not be liable for damage caused by arbitrator’s
actions or omissions related to performance of arbitrator’s functions,
except for cases when it is proven that damage was done by reason of
arbitrator’s wilfulness or gross negligence.”

Adding this rule of law or a rule of law of comparable content to
the Law on Commercial Arbitration would establish the doctrine of
qualified immunity from civil liability in the Lithuanian arbitration
law and would ensure that an arbitrator would be subject to civil
liability only in case when a claimant proves the arbitrator’s fault.
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11. ARBITRO CIVILINE ATSAKOMYBE IR JOS RIBOS
(REZIUME LIETUVIU KALBA)

11.1.Temos aktualumas, tyrimo objektas, tikslai ir
uzdaviniai

,Dar iki atsirandant jstatymams ar teismams ir dar iki teis¢jams
formuluojant teisés principus, Zmonés naudojo arbitraza spresti
nesantaikai, sureguliuoti skirtumus ir iSspresti gincus“%. Nuo
arbitrazo iStaky pragjo labai daug laiko. Per §j laikotarpj arbitraze daug
kas pasikeité, ypa¢ XX a. — buvo sukurti teisiniai arbitrazo pamatai,
kuriuos vainikavo 1958 m. priimta Niujorko konvencija®, daugelis
valstybiy sukiiré arbitrazui palanky teisinj reguliavima, o arbitrazo
kaip ginCy sprendimo biido populiarumas XX ir XXI a. sparciai
auga’.

Lietuva Siame kontekste néra iSimtis. 1990 m. Lietuvai atgavus
Nepriklausomybe, arbitrazas Salyje buvo menkai pazjstamas ir
dazniausiai suprantamas vien kaip sovietmeciu gyvavusi valstybiné
institucija, neturinti nieko bendro su tre¢iyjy teismu’. Taciau nuo
1990 m. iki Siy dieny jvyko daug reikSmingy pokyciy: 1995 m.

8 EMERSON, Frank D. History of Arbitration Practice and Law. Cleveland
State Law Review, 1970, t. 19(1), p. 155.
1958 m. Niujorko konvencija dél wuzsienio arbitrazy sprendimy
pripazinimo ir vykdymo. Valstybés Zinios, 1995, nr. 10-208.
Vieno i§ pagrindiniy XX a. tarptautinio arbitrazo idealogy Sanders
teigimu, nors arbitrazo statistika yra retai prieinama, ,,yra aisku, jog po
Antrojo pasaulinio karo, tiek naudojimasis nacionaliniu, tiek tarptautiniu
arbitrazu stipriai augo. Atsiradus naujoms industrijoms, pvz.,
kompiuteriy, biitent arbitrazas yra matomas kaip blidas spresti tos
industrijos gincus“ (SANDERS, Pieter. Quo vadis Arbitration? Sixty
years of arbitration practice. The Hague: Kluwer Law International,
1999, p. 9).
I DOMINAS, Gediminas, MIKELENAS, Valentinas. Tarptautinis

komercinis arbitraZas. Vilnius: Justitia, 1995, p. 9.
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Lietuva ratifikavo Niujorko konvencija’?, po mety priémé pirmajj
KAJ%, atsirado pirmosios nuolatinés arbitrazo institucijos, 2012 m.
perzitirétas KAJ™* pilnai suderintas su UNCITRAL Pavyzdiniu
jstatymu’, atsirado vien arbitrazui skirty monografijy ir periodiniy
leidiniy. Lietuvos Auksciausiasis Teismas taip pat formuoja arbitrazui
palankia praktika, sutikdamas, kad ,arbitrazas yra visuotinai
pripazintas alternatyvus ginCy sprendimo biidas, lygiavertis gincy
sprendimui  nacionaliniuose  teismuose“’®. Tad neatsitiktinai
laikotarpis nuo 1996 m. doktrinoje pavadinamas Lietuvos ,,arbitrazo
aukso amZziumi‘’’.

Taigi, per ilga savo istorijg arbitrazas iSgyveno ir pakilimy, ir
nuosmukiy. Daug kas arbitraze pasikeité. Vis délto, vienas dalykas
lieka nepakites per Simtmecius. Ta nekintanti aksioma slypi arbitrazo
idéjoje: ,,arbitrazo idéja yra ginco i§sprendimo privalomumas, ramiai
priimtas ty, kuriems tenka to privalomumo pasekmés, nes jie turi
specialy pasitikéjima pasirinktais sprendimo priéméjais<’®. Siais

2 Lietuvos Respublikos Seimo nutarimas Nr. 1-760 ,,Dél 1958 mety
Niujorko konvencijos dél uZsienio arbitrazy sprendimy pripazinimo ir
vykdymo ratifikavimo®. Valstybés zinios, 1995, nr. 10-208.

Lietuvos Respublikos komercinio arbitrazo istatymas. Valstybés zinios,

1996, nr. 39-961.

Lietuvos Respublikos komercinio arbitrazo jstatymo pakeitimo jstatymas.

Valstybés zinios, 2012, nr. 76-3932.

® UNCITRAL Model Law on International Commercial Arbitration 1985.

With amendments as adopted in 2006 [interaktyvus. Zidréta 2018 m.

kovo 20 d.]. Prieiga per interneta:

<http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-

86998 Ebook.pdf>.

Lietuvos Auksciausiojo Teismo Civiliniy byly skyriaus teis¢jy kolegija.

2015 m. geguzés 22 d. nutartis civilinéje byloje UAB ,,Molesta“ v.

UAB ,, Eicore*, Nr. 3K-3-320-611/2015, kat. 132.

7 MIKELENAS, Valentinas. Lietuvos Respublikos komercinio arbitrazo
jstatymo dvideSimtmetis: iStakos, taikymo patirtis ir perspektyvos.
Arbitrazas. Teorija ir praktika, 2016, t. 2, p. 15.

8 PAULSSON, Jan. The Idea of Arbitration. New York: Oxford University
Press, 2013, p. 1.
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7zodziais savo monografija pradeda vienas Zymiausiy Siy laiky
arbitrazo specialisty Paulsson ir jau pirmajame sakinyje jis pabrézia
pasitikéjimo gin€o sprendéju svarba. IS tiesy, pasitikéjimas
sprendimu, priimtu asmens, kuriuo nepasitikima, yra menkas.

Atrodyty, arbitraze nepasitikéti sprendimo priéméju néra dél ko.
Iprastai, arbitrus skiria pacios Salys arba, jy susitarimu, kitas
subjektas’®, o teismo proceso metu sprendimo priéméjo pasirinkimo
galimybé neegzistuoja. Tad ginco $alys turi visas galimybes pasirinkti
tuos, kuriais labiausiai pasitiki. Taciau net ir ginco Salims pasirinkus
arbitrus, ,,$alies (ar abiejy Saliy) pirminis pasitikéjimas arbitru zlunga
arbitrazo proceso metu, kai arbitras neatsargiai ar net ty¢ia netinkamai
vykdo savo pareigas ar tikslingai piktnaudziauja jam suteiktais
jgaliojimais*®. I§ tiesy, ginCo Salys gali likti nepatenkintos daugeliu
arbitro sprendimy: arbitro atsistatydinimu pries pat proceso pabaiga,
informacijos apie rysius su kita Salimi neatskleidimu, neatvykimu j
arbitrazo posédj, argumenty, palankiy kitai $aliai, i$sakymu, kurie
véliau padeda $iai $aliai suformuoti savo pozicija, ir t. t.8! Sgrasas
dalyky, kurie gali nuvilti gin€o Salis, néra baigtinis.

Nepatenkintos arba nebepasitikinCios arbitru ginco Salys arbitrazo
proceso metu turi tam tikras priemones, kuriomis gali naudotis. Pvz.,
kilus abejoniy dél arbitro nepriklausomumo ir nesaliSkumo, jis gali
biti nusalintas®, arbitrui nevykdant savo pareigy, galima reikalauti jo
atsistatydinimo®, o jei aplinkybés, leidziancios abejoti arbitru,
atsiranda po arbitrazo proceso, Salis turi teise praSyti panaikinti

™ 7Zr.KAJ 14 str.

8 HAUSMANINGER, Christian. Civil Liability of Arbitrators —
Comparative Analysis and Proposals for Reform. Journal of International
Arbitration, 1990, t. 7(4), p. 7.

81 TRULI, Emmanuela. Liability v. Quasi-Judicial Immunity of the
Arbitrator: The Case Against Absolute Arbitral Immunity. The American
Journal of International Arbitration, 2006, t. 17(3), p. 2-3.

8 7r.KAJ 15-16 str.

8 Zr. KAJ 17 str.
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arbitraZzo teismo sprendimg arba prasyti atsisakyti jj pripaZzinti ir leisti
vykdyti uzsienio valstybése®.

Vis délto, nors Sie jstatymuose jtvirtinti institutai padeda iSvengti
nekokybisko bylos nagrinéjimo ar jau priimto privalomo sprendimo
teisiniy padariniy, jie neatkuria vieno dalyko — net ir paSalinus arbitra,
kuriuo nebepasitikima, i§ tolesnio proceso ar iSvengus jo priimto
sprendimo vykdymo, ginco Salims néra kompensuojami dél to atsirade
nuostoliai. Tai, jog panaikintas arbitrazo teismo sprendimas ir ginco
Salims savo konfliktg tenka spresti i§ naujo, nereiskia, kad pirmojo
arbitrazo metu patirtos iSlaidos bus grazintos Salims. Ir net jei arbitrai
nuspresty grazinti jiems sumokéta honorara, lieka nepadengtos kitos
Saliy patirtos islaidos, pvz., kastai teisinéms paslaugoms, ekspertams
irt. t.

Tuo atveju, kai asmuo nejvykdo savo prievolés ar ja jvykdo
netinkamai, tuo padarydamas nuostoliy, jam taikoma civiliné
atsakomybé. ,,Iprastai versle, verslininkai ir korporacijos pasitelkia
profesionalus atlikti tam tikras uzduotis. Sie profesionalai jiems
patikétas uzduotis turi atlikti, laikydamiesi standarty, nustatyty
sutartyse ar asociacijos, kuriai Sis profesionalas priklauso, taisyklése.
Profesionalai, tokie kaip gydytojai, teisininkai, architektai, auditoriai
ir Kiti, turi sutartines prievoles klientams, o taip pat rupestingumo
pareigg, kuriy nesilaikymas lemia jy atsakomybe“®®. Taciau, ar
arbitras gali biiti prilygintas Siems profesionalams ir tapti civilinés
atsakomybés subjektu? Juk jo vykdomos funkcijos yra panasios j
teiséjo vykdomas funkcijas, o tarptautiniu mastu pripazjstama, kad
teiséjui turéty biiti taikomas imunitetas nuo civiliniy ieskiniy dél

8  Zr. KAJ 50-51 str.
8 SALAHUDDIN, Asif. Should arbitrators be immune from liability?
Arbitration International, 2017, t. 33, p. 572.
Kartu pazymétina, jog jprastai tokiu atveju ieSkinys reiSkiamas ne
profesionalui tiesiogiai, o jo darbdaviui, kuris po to turi atgreztinio
reikalavimo teise j zalos padariusj darbuotoja (CK 6.264 str.).
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nuostoliy atlyginimo®. Lietuvos Teismy jstatymo®’ 47 str. 8 d. taip pat
numato, kad teisé¢jas pats neatsako uz padaryta zalg, ja atlygina
valstybé, kuri regreso teis¢ j teis¢ja turi tik vienu atveju — kai vykdant
teisingumg buvo padaryta nusikalstama veika. Taigi, teis¢jo atveju uz
jo padarytus neteisétus veiksmus atsako teis¢jo darbdavys —
valstybé®®. Taciau arbitras darbdavio neturi arba juo galéty biti
laikomos pacios ginco Salys. Kita vertus, asmuo pats sutinka biiti
arbitru, susitaria dél jo skyrimo salygy ir teikia savotiSkas paslaugas,
o paslaugy teikéjas uz netinkamg prievoliy vykdyma atsako pats
jprasta tvarka.

Sis arbitro statuso dvilypumas ir tradiciniy arbitrazo prigimties
teorijy — sutartinés ir jurisdikcinés — susidiirimas lemia, jog arbitro
civilinés atsakomybés klausimai iki $iol yra savotiSkas tabu arbitrazo
bendruomenéje. Sis klausimas néra iSsprestas ir UNCITRAL
Pavyzdiniame jstatyme, kuriuo savo arbitrazo teis¢ grindzia net
78 valstybés 109 jurisdikcijose®, kadangi jj rengiant, buvo manoma,
kad §i problema yra ,pernelyg kontroversiska, jog biity pasiektas
visiems tinkamas jos sprendimas“®. Tad nors daugelis bendryjy
arbitrazo principy yra aiSkiai sureglamentuoti, ,,dauguma teisiniy
sistemy nenumato aiSkaus statutinio pagrindo civiliniams ieskiniams

8  Basic Principles of the Independence of the Judiciary, 1985 [interaktyvus.
Zigréta 2016 m.  rugpju¢io 12  d].  Prieiga  per
internetg: <http://www.ohchr.org/EN/Professionallnterest/Pages/Indepe
ndenceJudiciary.aspx>. Zr. 16 principa.

Lietuvos Respublikos teismy jstatymas. Valstybés Zinios, 1994, nr. 46-

851.

8 7Zr.CK 6.272str. 2 d.

8 Status of UNCITRAL Model Law on International Commercial
Avrbitration (1985), with amendments as adopted in 2006 [interaktyvus.
Ziaréta 2018 m. sausio 20 d.]. Prieiga per interneta:
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Mod
el_arbitration_status.html>.

% FOUCHARD, GAILLARD, GOLDMAN on International Commercial
Arbitration. Edited by Emmanuel Gaillard, John Savage. The Hague:
Kluwer Law International, 1999, p. 592.
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pries arbitrus, paliekant tokiy ieskiniy tenkinimo klausimg reguliuoti
bendro pobiidZio sutar¢iy teisés principams*®:,

Lietuva taip pat néra iSimtis Siame kontekste. Lietuvoje galiojantis
KAI nenumato jokios nuostatos, kuri reguliuoty arbitro civilinés
atsakomybés klausimus. Tokios nuostatos nesant, lieka neaisku, kaip
turéty elgtis subjektas (teismas arba arbitrazas), sprendZiantis dél
arbitro civilinés atsakomybés: taikyti jprastas civilinés atsakomybés
salygas kaip ir bet kurios kitos prievolés nejvykdymo atveju, ar,
remdamasis funkciniu teiséjo ir arbitro panasumu, taikyti pastarajam
imunitetg ir ieSkini dél Zzalos atlyginimo atmesti. O gal ginco
sprendéjas turéty vertinti konkrecCius arbitro veiksmus bei kodél jie
buvo atlikti ir tik jsitikines, kad arbitras Zalos sukélé pazeisdamas
bonus pater familias kriterijus, taikyti jam atsakomybe.

Nesant aiskaus ir bendrais arbitraZzo principais grjsto teisinio
reguliavimo daugelyje valstybiy, arbitro civilinés atsakomybés
klausimas lieka atviras. Ir ne tik pozityviojoje teis¢je. Galima sutikti
su Alessi, kuris pastebi, kad ,nepaisant proporcingai didéjancio
arbitraZo teisinio-mokslinio lygio, arbitro atsakomybés problema néra
sulaukusi tokio démesio, kokio ji nusipelno. <...> Démesio trikumo
pasekmé yra tai, jog daugelis arbitro atsakomybés aspekty lieka
kontroversiski. Nepaisant didelés klausimo svarbos, §i tema beveik
iSimtinai yra palikta nacionaliniams teismams ir vietiniams jstatymy
leidéjams, o to rezultatas — ypaC skirtingi pozitriai j arbitro
atsakomybe skirtingose jurisdikcijose*®.

Kaip ir kiekvienas teisinis institutas, arbitro civilinés atsakomybés
klausimai taip pat turéty buti iSsamiai iSanalizuoti ir paaiSkinti
doktrinoje, taip leidziant jstatymy leidéjui ar teismui priimti savus

% BORN, Gary B. International Commercial Arbitration. Second Edition.
Volume IlI: International Arbitral Procedures. Alphen aan den Rijn:
Kluwer Law International, 2014, p. 2012.

92 ALESSI, Dario. Enforcing Arbitrator’s Obligations: Rethinking
International Commercial Arbitrators’ Liability. Journal of International
Arbitration, 2014, t. 31(6), p. 736-737.
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sprendimus. Nesant jokio mokslinio paai$kinimo, teismui nagrinéjant
arbitro atsakomybés klausima, tokios bylos rezultatai gali biiti visiSkai
netikéti. Vienas sprendimas gali lemti, ar arbitro civilinés
atsakomybés klausimy analizé tapty kone kasdieniu teismy darbu, ar
tai, jog $iy klausimy teismo darbotvarkéje daugiau nebtity i viso. Be
to, butent moksliné analizé gali padéti atsakyti j klausimus, kurie
Siandien néra atsakyti, pvz., kas lemia imuniteto arbitrui taikymg ir
kokios yra jo ribos, kokios yra arbitro civilinés atsakomybés salygos,
koks civilinés atsakomybés instituto santykis su kitais gynybos biidais,
kokia teisé turéty biiti taikoma ir t. t. Siuo metu toks paaidkinimas néra
pateiktas, o klausimas dél jo kontroversiSkumo doktrinoje ganétinai
ignoruojamas, nors tai svarbu ne tik teoriniu, bet ir praktiniu lygmeniu,
pvz., kuomet asmuo sprendzia, ar jam priimti paskyrima arbitruoti
ginéa. Zinojimas, kokios atsakomybés ribos egzistuoja, jei egzistuoja,
gali biiti viena i§ apsisprendimo spresti ginca priezasciy.

Sios priezastys lemia, jog yra biitina detaliai analizuoti su arbitro
civiline atsakomybe susijusius klausimus. Biitina suformuluoti
doktrininj pagrinda, kuris paaiskinty arbitro civilinés atsakomybés
teorijas ir jy teisinj pagrinda. Tai, kokia arbitro atsakomybés doktrina
taikytina, nulemia poziliris | arbitrazg, kitaip tariant, tam tikros
arbitrazo prigimties teorijos palaikymas. Atitinkamai, ir iSvados dél
to, kaip turéty pasireiksti civilinés atsakomybés taikymas arbitrui, yra
bendros visoms valstybéms, o ne tik Lietuvai, kadangi pagrindinés
arbitrazo prigimties teorijos arbitrazo kilme aiSkina globaliai, o ne
lokalizuotai. Dél savo neutralumo, arbitrazas yra populiariausias
tarptautiniy gin¢y sprendimo biidas. Arbitraze sprendziami klausimai
daznai turi tarptautinj elementg, sprendziama dél taikytinos teisés ir
pan., todél lokalizuotas arbitro atsakomybés klausimy sprendimas ir
galimas skirtingas aiSkinimas daryty arbitrazag maziau patraukliu.
Kitaip tariant, butina ieSkoti pozicijy, kurios biity bendros arbitrazo
teis¢je ir lemty, kad arbitro atsakomybé bty suprantama panasiai
visose valstybése. Siuo metu, nesant nei teisinio reguliavimo, nei
plataus problemos iStyrimo doktrinoje, tokio panaSumo néra.

52



Tyrimo objektas. Sio disertacinio tyrimo objektas — arbitro
civilinés atsakomybés ir jos riby problematika. Tyrimo metu
koncentruojamasi j arbitro civilinés atsakomybés teorijas, aiSkinant jy
kilmeg, kritinius aspektus bei praktinj pritaikomumga. Taip pat tyrimo
metu analizuojamos teisinés prielaidos riboto imuniteto nuo civilinés
atsakomybés taikymui, aptariamos arbitro civilinés atsakomybés
salygos bei su tuo susij¢ klausimai.

Sio tyrimo objektas neapima kity atsakomybés formy taikymo
arbitrui. Disertaciniame tyrime taip pat neaptariama ir nuolatinés
arbitraZo institucijos civilinés atsakomybés problematika.

Tyrimo tikslai. Sio tyrimo tikslas — atskleisti arbitro civilinés
atsakomybés teorijy turinj ir paaiSkinti, kodél arbitrui turéty biiti
taikomas ribotas imunitetas nuo civilinés atsakomybés, pateikti §io
imuniteto taikymo teisines prielaidas, kurias atskleidzia arbitro teisinis
statusas, iSanalizuoti arbitro civilinés atsakomybés salygas, Kai
taikoma $i teorija, taip pat atskleisti kitus su riboto imuniteto taikymu
susijusius klausimus — arbitro atsakomybei taikytinos teisés ir
jurisdikcijos problematika, apibrézti subjekty, turinCiy teise reikalauti
arbitro civilinés atsakomybés, ratg ir, galiausiai, paaiskinti riboto
arbitro imuniteto santykj su arbitrazo teiséje jtvirtintomis
procesinémis garantijomis.

Siekiant §io tikslo, tyrimui buvo iskelti Sie uZdaviniai:

1) I8analizuoti arbitro civilinés atsakomybés teorijy kilme,
praktinj pritaikomuma, jy kritinius aspektus ir galimybes taikyti
Lietuvoje;

2) Atskleisti riboto arbitro imuniteto doktrinos taikymo teisines
prielaidas pagal Lietuvos ir uZsienio teise;

3) I8analizuoti arbitro civilinés atsakomybés sglygas, kuomet
laikomasi riboto imuniteto doktrinos;

4) Nustatyti subjekty, turinCiy teise reikalauti arbitro civilinés
atsakomybe, rata;

5) Jvertinti arbitro civilinés atsakomybés santykj su arbitrazo
teiséje jtvirtintomis procesinémis garantijomis;
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6) Nustatyti, kokia teisé turéty biti taikoma arbitro atsakomybés
klausimams ir kokie teismai galéty biiti kompetentingi spresti
arbitro civilinés atsakomybés byla.

11.2.Tyrimo naujumas. jo praktiné ir teoriné reikSme

Arbitro civilinés atsakomybés klausimas néra naujas arbitrazo teiséje,
taCiau platesné jo analizé néra pateikiama. Lietuvos arbitrazo teisés
doktrinoje arbitro atsakomybés klausimus savo straipsnyje ,, Arbitry
atsakomybé ir imunitetas nuo atsakomybés“®® yra aptare tik
Kozubovska ir Daujotas.

Uzsienio arbitrazo teisés doktrinoje arbitro atsakomybés
klausimus savo bendro pobiidzio arbitrazo veikaluose yra aptare
daugelis mokslininky, jskaitant Born®, Lew, Mistelis ir Kroll®,
Gaillard, Fouchard ir Goldman®, Redfern ir Hunter®. Siy ir kity
autoriy darbuose analizuojami arbitro statuso klausimai ir trumpai
aptariamos galimybés taikyti arbitrui atsakomybe. Kiek placiau §j
klausimag savo darbe ,, International Commercial Arbitration* aptaré
tik Born.

Arbitro atsakomybés klausimus savo straipsnyje ,, The Liability of
International Arbitrators: A Comparative Analysis and Proposal for

% KOZUBOVSKA, Beata, DAUJOTAS, Rimantas. Arbitry atsakomybé ir
imunitetas nuo atsakomybés. Teisé, 2014, t. 92.

% BORN, Gary B. International Commercial Arbitration <...>; BORN,
Gary B. International Arbitration: Law and Practice.

% LEW, Julian D. M., MISTELIS, Loukas A., KROLL, Stefan M.
Comparative International Commercial Arbitration. Alphen aan den
Rijn: Kluwer Law International, 2003.

% FOUCHARD, GAILLARD, GOLDMAN on International Commercial
Arbitration <...>.

% REDFERN, Alan et al. Redfern and Hunter on International Arbitration.
Sixth edition. New York: Oxford University Press, 2015; REDFERN,
Alan et al. Redfern and Hunter on International Arbitration. Student
edition. Sixth edition. New York: Oxford University Press, 2015.
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Qualified Immunity “%® bene i§samiausiai aptaré Franck. JAV, kurios
teismy praktika jprastai pripazjsta absoliuty arbitro imuniteta, yra ir
daugiau reik§mingy arbitro atsakomybés tyrimy. Sj klausima savo
straipsniuose, paskelbtuose JAV moksliniuose Zurnaluose, yra
analizave Weston®®, Rutledge!®, Truli®?, Brown!®, Guzmani®,
Rasmussen'®. Kaip ir Franck straipsnyje, $iy autoriy darbuose
analizuojamos arbitro atsakomybés teorijos ir jprastai kritikuojama
absoliutaus imuniteto teorija, taikoma JAV teismuose.

Europos mokslininky darbuose arbitro atsakomybés klausimai taip
pat yra analizuoti. I$skirtinas Alessi straipsnis ,, Enforcing Arbitrator s
Obligations: Rethinking International Commercial Arbitrator's
Liability*'%. Sio straipsnio autorius, palaikydamas absoliugios
atsakomybés teorija, bene vienintelis arbitro atsakomybés klausimus
analizuoja ne abstrak¢iai aptardamas egzistuojancias teorijas, bet ir
bandydamas pagrjsti pasirinktg teorija teisinémis kategorijomis,
butent arbitro statusu. Taip pat iSskirtinas Hausmaninger straipsnis
., Civil Liability of Arbitrators — Comparative Analysis and Proposals

% FRANCK, Susan D. The Liability of International Arbitrators:
A Comparative Analysis and Proposal for Qualified Immunity. New York
Law School Journal of International & Comparative Law, 2000, t. 20.

% WESTON, Maureen A. Reexamining Arbitral Immunity in an Age of
Mandatory and Professional Arbitration. Minesota Law Review, 2006,
t. 88:449.

10 RUTLEDGE, Peter B. Toward a Contractual Approach to Arbitral
Immunity. Georgia Law Review, 2004, t. 39:151.

101 TRULI, Emmanuela. Liability v. Quasi-Judicial Immunity <...>.

102 BROWN, Jenny. The Expansion of Arbitral Immunity: Is Absolute
Immunity a Foregone Conclusion. Journal of Dispute Resolution, 2009,
t. 2009(1).

103 GUZMAN, Andrew T. Arbitrator Liability: Reconciling Arbitration and
Mandatory Rules. Duke Law Journal, 2000, t. 49(5).

104 RASMUSSEN, Matthew. Overextending Immunity: Arbitral Institutional
Liability in the United States, England, and France. Fordham
International Law Journal, 2002, t. 26(6).

105 ALESSI, Dario. Enforcing Arbitrator’s Obligations <...>.
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for Reform ‘1%, kuriame sitiloma suformuluoti vienoda arbitro
civilinés atsakomybés standarta. Taip pat iSskirtini du Smahi
straipsniai apie arbitro atsakomybe ir imuniteta pagal Sveicarijos
teisel?’.

Disertacijos autoriui nagrinéjant ne tik arbitro civilinés
atsakomybés teorijas, bet ir teisines prielaidas jy taikymui, reikSmingi
yra tyrimai, kuriuose analizuojami su arbitro statusu susij¢ klausimai.
Savo straipsniuose $ig problematika i§ dalies analizavo jau minéti
Alessi, Hausmaninger, Smahi, Torres Lagarde. Taip pat ypa¢ svarbiis
atliekamam tyrimui buvo Lionnet straipsnis ,, The Arbitrator's
Contract “'®, analizuojantis arbitro sutarties kilme, jos sudarymo ir
kvalifikavimo ypatumus, Onyema monografija ,, International
Commercial Arbitration and the Arbitrator's Contract . Tiek
arbitro statuso, tiek ir arbitro atsakomybés klausimy analizei ypac
svarbi buvo Fouchard vadovaujamos ICC darbo grupés galutiné
iSvada dél arbitro statuso''?, kurioje darbo grupé, sudaryta i§ daugelio
valstybiy zZymiausiy arbitrazo mokslininky, detaliai bandé atskleisti
arbitro statuso prigimtj ir paaiskinti, kokio pobiidZio imunitetg Sis
statusas lemia.

106 HAUSMANINGER, Christian. Civil Liability of Arbitrators <...>.

107 SMAHI, Nadia. The Arbitrator‘s Liability and Immunity Under Swiss
Rules — Part I. ASA Bulletin, 2016, t. 34(4); SMAHI, Nadia. The
Arbitrator‘s Liability and Immunity Under Swiss Rules — Part 1. ASA
Bulletin, 2017, t. 35(1).

108 T JONNET, Klaus. The Arbitrator‘s Contract. Arbitration International,
1999, t. 15(2).

109 ONYEMA, Emilia. International Commercial Arbitration and the
Arbitrator s Contract. Abingdon: Routledge, 2010.

110 ICC darbo grupé. ICC Final Report on the Status of the Arbitrator. ICC
International Court of Arbitration Bulletin, 1996, t. 7(1) [interaktyvus.
Ziaréta 2018 m. vasario 19 d.]. Prieiga per interneta:
<http://library.iccwbo.org/content/dr/COMMISSION_REPORTS/CR_0
009.htm?11=Bulletins&I2=1CC+International+Court+of+Arbitration+Bu
lletin+Vol.+7%2FNo.1+-+Eng&AUTH=5d779350& Timeframe=>.
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Taigi, kaip matyti, arbitro civilinés atsakomybés klausimai
uzsienio doktrinoje yra analizuoti. Vis délto, $i analizé daZniausiai
apsiriboja arbitro atsakomybés teorijy aptarimu ir rekomendacija
pritarti vienai ar kitai, dazniausiai kvaziimuniteto, teorijai. Vis délto,
tik labai nedidelé dalis autoriy analizuoja teisines prielaidas arbitro
imunitetui atsirasti.

Sioje disertacijoje arbitro civilings atsakomybés teorijos
analizuojamos ne abstrak¢iai, taciau bandant paaiSkinti teorines
prielaidas pasirinktos doktrinos taikymui. Autoriui keliant hipotezg,
kad arbitro civiliné atsakomyb¢ turéty biiti ribojama jo tycia ar dideliu
neatsargumu, nepakanka iStirti tik pacias atsakomybés teorijas ir
nustatyti, jog riboto imuniteto doktrina yra labiausiai pagrista. Tam,
kad §i doktrina nelikty tik teorine, bitina analizuoti jos faktinj
pritaikomumg. Bitent todél autorius tiria arbitro sutarties, jo statuso
aspektus, kurie pagrindzia riboto imuniteto doktrinos taikymo arbitrui
butinybe. Be to, skirtingai nei kiti autoriai, disertacijos autorius aptaria
arbitro civilinés atsakomybés salygas, sickdamas nustatyti, kg turi
jrodyti ieSkovas arbitro civilinés atsakomybés byloje. Konkrecios
arbitro civilinés atsakomybés salygos, autoriaus ziniomis, néra
analizuotos jokiame arbitro atsakomybei skirtame darbe.

Biitent $is aspektas, autoriaus manymu, nulemia $io tyrimo teorine
reik§me. Vien arbitro atsakomybés teorijy analizé, net ir aiSkinama
kartu su arbitro statuso teorija, nepadeda iki galo suprasti, kodél
arbitrui turéty bati taikomas ar netaikomas imunitetas. Net ir
nustacius, kad arbitro statusas lemia riboto imuniteto taikymo poreikj
arbitrui, likty neaiSku, ar ribotas imunitetas gali biiti taikomas visais
atvejais, ar tam tikrais atvejais jo neturéty biti, pvz., Kai paZzeidziama
arbitro sutartyje nustatyta rezultato prievolé. Siekiant paSalinti visus
neaiSkumus, atsiranda poreikis tirti arbitro civilinés atsakomybés
salygy, taikytinos teisés bei jurisdikcijos ir kitus klausimus.

Tyrimo praktiné reik§mé pasireiskia tuo, jog tyrimo metu pateikti
argumentai ir i§vados gali biiti reikSmingi sprendziant tiek dél to, kurig
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atsakomybés teorijg turéty akceptuoti Lietuva, tiek ir konkrecioje
byloje sprendziant dél galimos arbitro civilinés atsakomybés.

11.3.Tyrimo metodai

Tyrimo metu kompleksiSskai naudoti keletas tyrimo metody.
Didziausig reikSme¢ darbe turéjo lyginamasis, lingvistinis, istorinis,
sisteminés analizés, teleologinis metodai.

Lyginamojo metodo pagalba arbitro civilinés atsakomybés
klausimai buvo analizuojami vertinant kity valstybiy patirtj,
sprendziant arbitro civilinés atsakomybés klausimus. Kadangi arbitro
civiliné atsakomybé jstatyminiu lygmeniu yra reguliuota tik kai
kuriose valstybése, lyginamasis metodas buvo ypa¢ reik§mingas
analizuojant tokiy valstybiy pasirinkty modeliy panasumus ir
skirtumus. Duomenys, gauti naudojant aptariamg metoda, suteiké
galimybe spresti dél arbitro civilinés atsakomybés klausimy Lietuvoje
reglamentavimo ir tuo tikslu pateikti siflymus. Sio metodo
naudojimas pasireiské visose disertacinio tyrimo dalyse.

Lingvistinis metodas tyrimo metu buvo naudojamas tiriant arbitro
statuso problematika, siekiant atskleisti sutartiniy santykiy tarp ginco
$aliy, arbitry ir nuolatinés arbitraZo institucijos kilme ir sampratg. Sis
metodas naudotas ir kitose dalyse, tiriant disertaciniam tyrimui
reik§mingas sgvokas ir jy reikSme.

Istorinis tyrimo metodas pladiausiai naudotas pirmojoje
disertacinio tyrimo dalyje, aptariant skirtingy arbitro civilinés
atsakomybés teorijy kilme¢. Jo pagalba buvo paaiskintos skirtingos
arbitro atsakomybés teorijos, jvertintas jy pagrjstumas.

Sisteminés analizés metodas buvo ypac svarbus disertacinio tyrimo
antrojoje ir tretiojoje dalyse. Sis metodas leido j nagrinéjamas
problemas pazvelgti ne atsietai, o vertinant jas kaip tam tikrg sistema.
Tai buvo ypac svarbu, analizuojant teisiniy santykiy tarp ginco Saliy,
arbitry ir nuolatinés arbitrazo institucijos prigimtj bei sprendziant dél
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arbitro statuso kilmés. Taip pat $is metodas buvo ypaé reik§mingas
analizuojant arbitro civilinés atsakomybés salygy tarpusavio rysj.
Teleologinis metodas buvo svarbus analizuojant, kodél
tarptautiniuose dokumentuose ir atskiry valstybiy teisés aktuose néra
arba yra sureguliuotas arbitro atsakomybés klausimas. Sio metodo
pagalba buvo vertinami tyrimui reikSmingy akty travaux
préparatoires ir bandoma paaiskinti kity valstybiy ar tarptautiniy
organizacijy teisekiiros subjekty vienokj ar kitokj pasirinkima.

11.4. Tyrimo Saltiniai

Disertacijoje naudotus Saltinius galima skirstyti j Sias grupes:

Norminiai Saltiniai. Disertacijoje vertinamas tarptautiniuose
Saltiniuose, pirmiausia, Niujorko konvencijoje numatytas teisinis
reguliavimas. Ypa¢ didelis démesys skiriamas UNCITRAL
Pavyzdiniam jstatymui, jtvirtinan¢iam bendro pobudzio arbitrazo
proceso principus, Kuriais remiasi daug pasaulio valstybiy, jskaitant ir
Lietuva. Siai 3altiniy grupei priskirtini ir Lietuvos teisés aktai: KAJ,
CK! ir i§ dalies CPK!2, Taip pat disertacijoje pla¢iai remiamasi
uZsienio $aliy teisiniy reguliavimu. Siai $altiniy grupei galima priskirti
ir nuolatiniy arbitraZo institucijy arbitrazo taisykles.

Specialioji literatira. Tyrimo metu naudota literatiira gali buti
grupuojama ] tris kategorijas. Pirmajai kategorijai priskirtini bendro
pobtdzio arbitrazo veikalai, kurie néra skirti konkreciai arbitro
civilinés atsakomybés klausimams, taciau pateikia platy arbitrazo ir jo
instituty paaikinima. Siai kategorijai galima priskirti Born'*?, Lew,

11 | ietuvos Respublikos civilinis kodeksas (su pakeitimais ir papildymais).
Valstybés zinios, 2000, nr. 74-2262.

112 | ietuvos Respublikos civilinio proceso kodeksas (su pakeitimais ir
papildymais). Valstybés Zinios, 2002, nr. 36-1340.

113 BORN, Gary B. International Commercial Arbitration <...>; BORN,
Gary B. International Arbitration: Law and Practice; BORN, Gary B.
International Arbitration: Cases and Materials <...>.
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Mistelis ir Kroll***, Redfern ir Hunter”®, Gaillard, Fouchard ir
Goldman'', Rubino-Sammartano®’, Poudret ir Besson'¢, Kaufmann-
Kohler ir Rigozzi*®® bei kity autoriy darbus. Siai grupei taip pat
priskirtini ir Lietuvos autoriy darbai: Domino ir Mikeléno monografija
., Tarptautinis komercinis arbitrazas “**° bei Mikeléno, NekroSiaus ir
Zemlytés ,,Lietuvos Respublikos komercinio arbitrazo jstatymo
komentaras “'?'. Antrajai kategorijai galima priskirti darbus, jprastai
mokslinius straipsnius, kuriuose specifiSkai analizuojamas arbitro
atsakomybés klausimas. Siai kategorijai galima priskirti Franck'?,
Alessi'®,  Hausmaninger’?, Smahi'?®, Rassmusen!?®, Torres

4 LEW, J. D. M., MISTELIS, L. A, KROLL, S. M. Comparative
International Commercial Arbitration <...>.

115 REDFERN, Alan et al. Redfern and Hunter on International Arbitration.
Sixth edition <...>; REDFERN, Alan et al. Redfern and Hunter on
International Arbitration. Student edition <...>.

116 FOUCHARD, GAILLARD, GOLDMAN on International Commercial
Arbitration <...>.

117 RUBINO-SAMMARTANO, Mauro. International Arbitration Law and
Practice. The Hague: Kluwer Law International, 2001.

118 POUDRET, Jean-Francois, BESSON, Sebastien. Comparative law of
international arbitration. Second edition. London: Sweet & Maxwell,
2007.

119 KAUFMANN-KOHLER, Gabrielle, RIGOZZI, Antonio. International
Arbitration: Law and Practice in Switzerland. Oxford: Oxford University
Press, 2015.

120 DOMINAS, Gediminas, MIKELENAS, Valentinas. Tarptautinis
komercinis arbitrazas <...>.

121 MIKELENAS, Valentinas, NEKROSIUS, Vytautas, ZEMLYTE, Eglé.
Lietuvos Respublikos komercinio arbitrazo jstatymo komentaras. \Vilnius:
Justitia, 2016.

122 FRANCK, Susan D. The Liability of International Arbitrators <...>.

128 ALESSI, Dario. Enforcing Arbitrator’s Obligations <...>.

124 HAUSMANINGER, Christian. Civil Liability of Arbitrators <...>.

125 SMAHI, Nadia. The Arbitrator‘s Liability and Immunity Under Swiss
Rules — Part I <..>; SMAHI, Nadia. The Arbitrator‘s Liability and
Immunity Under Swiss Rules — Part Il <...>.

126 RASMUSSEN, Matthew. Overextending Immunity <...>.
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Lagarde'?’, Truli'®® ir kity autoriy darbus. | §ig kategorija patenka ir
Lietuvos autoriy — Kozubovskos ir Daujoto — straipsnis apie arbitro
atsakomybe'®®. Treliajai kategorijai priskirtini darbai, kuriuose
analizuojami kiti nei arbitro atsakomybés klausimai, taciau jy analizé
yra reik§minga vertinant disertacijos tema. Siai kategorijai priskirtini:
Onyema'®, Lionnet!3!, Horvath!* ir kity autoriy darbai. ] jg taip pat
patenka ir Lietuvos autoriy darbai: Mikeléno ,, Lietuvos Respublikos
civilinio kodekso komentaras. Sestoji knyga: Prievoliy teisé (I)“** ir
kiti Lietuvos autoriy darbai.

Teismy praktika. Disertacijoje daugiausia remiamasi uzsienio
valstybiy teismy praktika. Daugiausia démesio disertacijoje skiriama
JAV teismy praktikai, kadangi joje placiausiai pasisakyta dél arbitro
imuniteto. Taip pat analizuojami ir kity valstybiy teismy sprendimai,
kuriuose suformuluotos arbitro atsakomybés klausimams svarbios
taisyklés: Ispanijos, Suomijos, Prancuzijos, Airijos, Jungtinés
Karalystés, Austrijos ir kt. valstybiy teismy praktika. Lietuvos teismy
praktika disertacijoje taip pat cituojama tose dalyse, kuriose aptariami
bendresnio pobudzio klausimai, daugiausia treCiojoje disertacijos
dalyje. Darbe démesys skiriamas ir tarptautiniy teismy — EZTT ir ES
Teisingumo Teismo — jurisprudencijai, kurioje suformuluotos iSvados
yra aktualios arbitro atsakomybés klausimams.

127 TORRES LAGARDE, Mercedes. Liability of Arbitrators in Dubai: Still
a Safe Seat of Arbitration. ASA Bulletin, 2015, t. 33(4).

128 TRULI, Emmanuela. Liability v. Quasi-Judicial Immunity <...>.

129 KOZUBOVSKA, Beata, DAUJOTAS, Rimantas. Arbitry atsakomybé
<.,

130 ONYEMA, Emilia. International Commercial Arbitration <...>.

181 LIONNET, Klaus. The Arbitrator‘s Contract <...>.

12 HORVATH, Gunther J. The Duty of the Tribunal to Render an
Enforceable Award. Journal of International Arbitration, 2001, t. 18(2).

188 MIKELENAS, Valentinas. Lietuvos Respublikos civilinio kodekso
komentaras. Prievoliy teisé. T. 1. Vilnius: Justitia, 2001.
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Kiti Saltiniai. Tyrime naudoti ir kiti Saltiniai: UNCITRAL
Pavyzdinio jstatymo, taip pat kity teisés akty travaux préparatoires,
nuolatiniy arbitrazo institucijy pateikiama statistika ir kt.

11.5.Disertacijos struktiira

Disertacijg sudaro jvadas, aStuoniy daliy déstomoji dalis bei iSvados.

Disertacijos jvade aptariamas tyrimo aktualumas, jo probleminiali
aspektai, apzvelgiamas tyrimo objekto iStirtumas pasauliniu ir
nacionaliniu mastu, apibrézti darbo tikslai, uzdaviniai, metodologija,
Saltiniai, pateikta tyrimo hipotezé bei ginamieji teiginiai.

Pirmojoje disertacijos dalyje ,,Arbitro civilinés atsakomybés
teorijos“ aptariami trys pagrindiniai pozitriai j arbitro civiling
atsakomybe: absoliucios atsakomybés teorija, absoliutaus imuniteto
nuo civilinés atsakomybés teorija bei riboto imuniteto nuo civilinés
atsakomybés (kvaziimuniteto) teorija. Sioje dalyje analizuojama visy
trijy doktriny kilmé, jy praktinis pritaikomumas bei pagrindiniai
kritiniai aspektai, taip pat vertinamos galimybés kiekviena i§ Siy
teorijy taikyti Lietuvoje. Galiausiai, $i dalis uzbaigiama paaiskinant,
kodél prioritetas turéty buti teikiamas kvaziimuniteto teorijai, pagal
kurig toliau ir analizuojami arbitro civilinés atsakomybés klausimai.

Antrojoje disertacijos dalyje ,,Riboto arbitro imuniteto taikymo
teisinés prielaidos “ analizuojami klausimai, susij¢ su arbitro statusu.
Atskleidziama arbitro sutarties su gin¢o Salimis bei nuolatine arbitrazo
institucija'® kilmé bei jos kvalifikavimo problematika, jy sudarymo
ypatumai. Taip pat Sioje dalyje, siekiant paaiskinti riboto imuniteto

138 Paminétina, jog arbitrazas gali biti ne tik institucinis, tatiau ir ad hoc, kai

gin¢o sprendime nuolatiné arbitrazo institucija nedalyvauja. Vis tik,
analizuojant arbitro civilinés atsakomybés problematika, reikia vertinti ir
nuolatinés arbitrazo institucijos santykj su ginco Salimis ir arbitrazo
teismu, kadangi, kaip nurodo Sanders, ,,arbitrazas, nepaisant to, ar jis
tarptautinis ar nacionalinis, daugiausia yra institucinis (SANDERS,
Pieter. Quo vadis <...>, p. 9).
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teisines prielaidas, analizuojama arbitro civilinés atsakomybés kilmé.
Sios dalies pabaigoje vertinama, kokia jtaka turi arbitro civiline
atsakomybe ribojancios nuostatos tarptautinése sutartyse, jstatymuose
ir nuolatinés arbitrazo institucijos arbitrazo taisyklése arbitro
atsakomybeés kilimui.

TrecCiojoje disertacijos dalyje ,, Arbitro civilinés atsakomybés
sqlygos *“ aptariamos konkrecios arbitro civilinés atsakomybés salygos
per riboto imuniteto doktrinos prizme. Sioje dalyje paaiikinama,
kurios i§ civilinés atsakomybés salygy (neteiséti veiksmai, zala,
priezastinis rySys ir kalté) yra esminés ir privalomosios arbitro
civilinei atsakomybei kilti, atskleidziama arbitro civilinés
atsakomybés prievolés prigimtis, analizuojamas poreikis drausti
arbitro civiling atsakomybe.

Ketvirtojoje disertacijos dalyje ,, Arbitro civilinés atsakomybeés
santykis su jstatyme numatytomis procesinémis garantijomis
analizuojama, kokig jtaka arbitro civilinés atsakomybés taikymui turi
kiti arbitrazo teis¢je jprastai jtvirtinti institutai, skirti apginti arbitrazo
Saliy interesus — arbitro nusalinimas, atstatydinimas, arbitrazo teismo
sprendimo panaikinimas ar atsisakymas sprendima pripaZinti.
Vertinama, ar galimybé pasinaudoti Siais institutais ir faktinis
pasinaudojimas ar nepasinaudojimas gali turéti jtakos vélesniam
arbitro civilinés atsakomybés kilimui.

Penktojoje disertacijos dalyje ,, Subjektai, galintys reikalauti
arbitro civilinés atsakomybés * analizuojama, kokie subjektai turi teise
pareiksti ieskinj arbitrui dél nuostoliy atlyginimo. Vertinami
kiekvienos i$ iSskirty subjekty grupés teisé ir perspektyvos reikalauti
taikyti arbitrui civiling atsakomybe.

Sestojoje disertacijos dalyje ,, Arbitro civilinés atsakomybés
klausimams taikytina teisé“ analizuojama, kokia teis¢ turéty buti
taikoma, sprendziant arbitro civilinés atsakomybés klausimus ir kuo
vadovaujantis ji nustatytina.

Septintojoje disertacijos dalyje ,, Arbitro civilinés atsakomybés
byly teismingumas‘ analizuojama, kokie teismai turi jurisdikcijg
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nagrinéti arbitro civilinés atsakomybés bylg ir kokiu pagrindu ji
atsiranda.

Disertacija uzbaigiama suformuluojant i§vadas, pagristas tyrimo

pagrindu, kurios apibendrina disertacijos déstomojoje dalyje atliktg
tyrima bei atsako i disertacijos jvade iSkeltus tikslus ir uzdavinius.
Taip pat Sioje dalyje pateikiami pasitilymai dél teisinio reguliavimo
tobulinimo, kurio trikumas ir biitinybé uzpildyti spragas pastebéta
tyrimo metu.

11.6.Ginamieji teiginiai ir tyrimo hipotezé

Svarbiausi disertacijos ginamieji teiginiai yra Sie:

1)

2)

Arbitrui turi buti taikoma riboto imuniteto nuo civilinés
atsakomybés doktrina, kai atsakomybé atsirasty tik esant
aukstesniam arbitro kaltés laipsniui: ty€iai arba dideliam
neatsargumui. Si teorija suderina skirtingus poZifirius j arbitraza
ir uztikrina, kad bus apginti tiek ginco Saliy, tiek ir arbitry
interesai. Be to, ribojant galimybes taikyti arbitrui civiling
atsakomybe, uZztikrinamas arbitrazo proceso integralumas,
kadangi ribojama Saliy galimybé savo nepasitenkinimg
ivykusiu arbitrazo procesu perkelti j civilinés atsakomybés
arbitrui bylos inicijavima.

Riboto imuniteto arbitrui taikyma nulemia jo teisinis statusas.
Arbitras néra nei iSimtinai paslaugy teiké&jas, nei vien tik
kvaziteiséjas. Nors arbitro jgaliojimai atsiranda arbitro sutarties
pagrindu, taCiau S§iy jgaliojimy prigimtis yra teisminio
pobiidzio. Tai lemia, kad arbitrui negali buti taikomos
atsakomybés kategorijos, skirtos iSimtinai paslaugy teikéjo
atsakomybei (nes jis néra vien tik jprastas paslaugy teikéjas) ar
teiséjo atsakomybei (nes jis néra ir vien tik kvaziteiséjas).
Dvilypis arbitro statusas yra savitas ir lemiantis poreikj tiek
saugoti arbitro nepriklausomumg, neleidziant jam taikyti
jprasty civilinés atsakomybés taisykliy, tiek ir nulemiantis

64



poreikj ginti ginco Salis, jei joms gin¢o sprendimo paslaugos
suteikiamos netinkamai. Siems klausimams spresti turéty biti
taikoma paciy arbitro sutarties Saliy pasirinkta teisé, o tokio
pasirinkimo nesant — arbitrazo vietos valstybés teisé. Sios
valstybés teismai taip pat turéty nagrinéti ir arbitro atsakomybeés
byla, jei ieSkovas nepageidauty reiksti ieSkinio atsakovo —
arbitro — gyvenamosios vietos teisme.

3)  Arbitro civiliné atsakomybé turi bati ribojama per aukstesnio
laipsnio arbitro kaltés prizme. Kaltés institutas uztikrinty, jog
savo pareigas netinkamai jvykdes ar jy apskritai nejvykdes
arbitras negaléty iSvengti civilinés atsakomybés. Tuo paciu biity
uztikrinta ir tai, kad ginco Salys negalés piktnaudziauti civilinés
atsakomybés institutu, nes biitent ieSkovui tekty jrodyti visas
arbitro civilinés atsakomybés salygas, jskaitant ir jo kalte. Nors
labiausiai  suinteresuotos  reikalauti  arbitro  civilinés
atsakomybés yra ginco Salys, tacCiau tokig galimybe turéty ir
nuolatiné arbitraZo institucija su saglyga, jog jai paciai taikyta
civiliné atsakomybé. Kiti subjektai arbitro atsakomybés galéty
reikalauti tik iSimtiniais atvejais, taciau ir jiems turéty buti
taikomas tas pats jrodinéjimo standartas.

4)  Nepasinaudojimas jstatyme jtvirtintomis  procesinémis
garantijomis savaime neturéty uzkirsti kelio reikalauti arbitro
civilinés atsakomybés, taCiau tai gali turéti jtakos atlygintinos
zalos dydzio apskaiciavimui. Kita vertus, tais atvejais, kai
teismai atsisako panaikinti arbitrazo teismo sprendima, o véliau
tuo paciu pagrindu reikalaujama ir arbitro atsakomybés, tai
turéty biiti pagrindas ieskinj arbitrui atmesti, kadangi prieSingu
atveju  grésty skirtingy, bet lygiaver¢iy sprendimy
koegzistavimo rizika.

Disertacinis tyrimas grindziamas Sia hipoteze: Nors iSskiriamos
trys arbitro civilinés atsakomybés teorijos, arbitrui turéty biti taikoma
butent ribotas imunitetas, kada civiliné atsakomybé bty taikoma tik
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tuomet, kai arbitras atliko neteisétus veiksmus ir tokiu biidu padaré
zalos, veikdamas tyCia ar dél didelio neatsargumo. Tokj arbitro
civilinés atsakomybés modelio pasirinkimg lemia dvilypis arbitro
statusas: arbitro teisés ir pareigos atsiranda i§ sutarties, vadinamos
receptum arbitri, bet ja suteikiami jgaliojimai — veikiant
nepriklausomai ir neSaliskai bei laikantis saziningo proceso taisykliy
iSspresti Saliy gin€q ir priimti Salims privalomg sprendimg — yra
teisminio pobiidZio, neleidziantys sutarties su arbitru kvalifikuoti
jprasta paslaugy teikimo sutartimi ir priskirti $iai sutarCiy grupei.
Atitinkamai, arbitrui negali biiti taikomos nei vien tik jprasto pobiidZzio
civilinés atsakomybés taisyklés, kadangi buty paneigta jo teisminio
pobudzio funkeijy prigimtis, nei vien tik absoliutus imunitetas, i$
dalies biidingas teis¢jams, kadangi visiskai sulyginti arbitro ir teiséjy
statusy — negalima.

11.7.18vados ir pasiilymai

1)  Arbitro statusas yra sui generis, t. y., arbitras néra nei jprastas
paslaugy teikéjas, nei teiséjas. Arbitras doktrinoje vertinamas
jvairiai. Sutinkama pozicijy, kad arbitras yra Saliy atstovas,
paslaugy Salims teikéjas, Saliy darbuotojas ar tiesiog
kvaziteis¢jas. Sie poziiiriai j arbitro statusg issivysté i§ arbitrazo
prigimties teorijy. Skirtingas arbitrazo kaip gin€y sprendimo
btdo traktavimas lemia ir skirtingg tiek paties arbitrazo, tiek ir
arbitro statuso suvokima.

Naujesnéje arbitrazo doktrinoje platesnj pritarimg turi Saliy
atstovo (agento), paslaugy teikéjo ir sui generis statuso teorijos.
Pirmosios doktrinos Salininkai teigia, kad priimdamas
paskyrima, arbitras tampa Saliy atstovu, jsipareigojanciu savo
veiksmais Salims sukurti teisinius padarinius. Vis délto, §i
doktrina nepaaiskina, kodél arbitras, biidamas Saliy atstovu, turi
prievole biti nepriklausomu ir nesalisku. Be to, ji daznai yra
nesuderinama su atstovavimo kategorijomis, pvz., arbitro
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veiksmai, skirtingai nei jprasto atstovo, yra nukreipti | paciy
Saliy tarpusavio santykius, o ne teisiy ir pareigy suktrima,
pakeitimg ar panaikinima su treciaisiais asmenimis. Paslaugy
sutarties teikimo teorija laikosi pozicijos, kad arbitras yra
iprastas paslaugy teikéjas, kuris uz atlygj jsipareigoja Salims
suteikti gino sprendimo paslauga. Arbitras sprendzia ginca,
gauna honorarg ir §iame teisiniame santykyje néra jokio
sudétingumo. Vis délto, Sios teorijos silpnoji vieta yra ta, jog ji
nepaaiskina, kokiu biidu jprasto paslaugy teikéjo priimtas
sprendimas sukuria teisinius padarinius, prilygstancius
valstybés teismo sprendimui — arbitrazo teismo kaip ir jprasto
teismo sprendimas turi Salims privaloma galig, o jo nevykdymas
uztikrinamas valstybés prievartos aparatu, pvz., Lietuvoje Salis
gali kreiptis j teismg dél vykdomojo rasto arbitrazo teismo
sprendimui i§davimo.

Siuos kritinius aspektus suderina sui generis statuso doktrina.
Si teorija pripaZjsta, jog arbitras yra paslaugy teikéjas, tadiau §is
paslaugy teikimas negali buti prilygintas jprastam paslaugy
teikimui biitent dél teikiamos paslaugos — ginco sprendimo —
specifikos. Nors arbitras uz ginco sprendimg gauna honorara,
jis savo veiksmais siekia veikti ne tiek Saliy naudai, kiek tam,
kad iSspresty egzistuojant] konflikta, o tai jau ir yra toji
pridétiné verté, kurios siekia gin€o Salys. Tai, jog arbitro
priimtas sprendimas savo teisinémis pasekmémis prilygsta
teismo sprendimui, leidzia arbitro funkcijas laikyti ne tik
paslaugy teikimu, bet ir kvaziteisminémis funkcijomis.
Sui generis teorija yra bene placiausiai akceptuota arbitro
statuso teorija, kuriai pritaria dauguma arbitraZzo teisés
mokslininky.

Dél $iy priezas¢iy galima teigti, jog arbitro statusas yra dvilypis.
Kitaip tariant, arbitras néra nei jprastas paslaugy teikéjas, nei
teis¢jo alter ego. Arbitras yra subjektas, kuriam Salys patiki
ginco iSsprendima, jsipareigodamos mokéti uz tai atlygj, o jo
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2)

priimtas sprendimas sukuria joms teisines pasekmes, kuriy
vykdymas uZztikrinamas tiek nacionaliniy arbitrazo jstatymy,
tiek ir tarptautinio dokumento — Niujorko konvencijos. Nors
arbitro vykdomos funkcijos yra panasios i paslaugy teikima ir
Sig sutart] reglamentuojancios normos gali biti taikomos
mutatis mutandis, vien aklas paslaugy teikimo nuostaty
taikymas arbitro funkcijoms paaiskinti, neleisty pilnai atskleisti
arbitro statuso.

Arbitrq ir ginco Salis sieja sui generis pobiudzio sutartis, kurios
Salimis i§ vienos pusés yra ginco Salys, o is kitos — arbitrai.
Siuolaikinéje arbitrazo teiséje i§ esmés sutariama dél to, kad
arbitras su ginco Salimis sudaro sutartj, vadinamg arbitro
sutartimi arba receptum arbitri. Si sutartis retai kada biina
sudaroma kaip vientisas dokumentas. Jos dalimi jprasta laikyti
arbitrazinio susitarimo nuostatas, institucinio ar ad hoc
arbitrazo taisykles, jai taip pat taikomos ir arbitrazo vietos
imperatyviosios teisés normos.

Arbitro sutartis kvalifikuotina kaip sui generis dél ty paciy
priezas¢iy, dél kuriy arbitro statusas taip pat yra Sui generis.
Arbitro sutartis negali buti laikoma nei atstovavimo, nei
paslaugy teikimo sutartimi, nei tuo labiau darbo sutartimi,
kadangi §iy sutaréiy esmé ir pagrindiniai principai iki galo
nepaaiskinty arbitro teisiy ir pareigy kilmés bei vykdomy
funkcijy prigimties. Biidama sui generis tipo sutartimi, arbitro
sutartis yra artimiausia paslaugy teikimo sutarciai, tad $ig sutartj
reglamentuojancios normos gali buti taikomos
mutatis mutandis, atsizvelgus j arbitro statuso kilme.

Arbitro sutarties Salimis tampa abi ginco $alys i§ vienos pusés,
nepaisant to, kokiu biidu paskiriami arbitrazo teismo nariai.
Priimdamas paskyrimg, arbitras jsipareigoja ginca iSspresti
nepriklausomai ir nesaliSkai, o tai reiskia, kad jis veikia abiejy
Saliy interesais. Dél to sutartiniai teisiniai santykiai arbitra sieja
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3)

su abiem gin¢o Salimis. Tokig pozicija palaiko ir arbitrazo
doktrina.
Kvalifikuoti kita arbitro sutarties S$alj yra sudétingiau,
o0 nuomoneés doktrinoje iSsiskiria. Vieni teigia, kad arbitrai
sudaro atskiras arbitry sutartis, kiti — kad sudaroma vientisa
arbitro sutartis tarp ginco S$aliy ir visy arbitry. Autoriaus
nuomone, arbitrus ir ginco Salis sieja vientisa arbitro sutartis,
nors formos prasme arbitrai gali biiti pasirase ir atskiras sutartis
su ginco Salimis. Tokig iSvadg leidzia daryti tai, jog pavieniai
arbitrai neturi teisiy ir pareigy arbitrazo procese, iSskyrus labai
aiSkiai nurodytus atvejus, nesusijusius su ginco sprendimu,
pvz., paskirti kit arbitrg. Esmine¢ arbitrazo funkcija — ginco
iSsprendimg, priimant arbitrazo teismo sprendimg — gali
jvykdyti tik visi arbitrai in corpore. Taip pat teiginys, kad
arbitrus ir gin€o $alis sieja atskiros arbitry sutartys, leisty teigti,
kad kiekvienas arbitras uz savo veiksmus arbitrazo procese
atsako asmeniSkai, o tai biity nepagrista vél dél tos pacios
priezasties — arbitry pareigy bendrumo.
Tais atvejais, kai gin¢a administruoja nuolatiné arbitrazo
institucija, tarp jos ir gin¢o $aliy bei tarp arbitrazo teismo ir
institucijos susiklosto atskiri teisiniai santykiai. Pirmyjy
santykiy atveju arbitrazo institucija jsipareigoja uz atlygj
administruoti arbitrazo procesa. Tai laikytina paslaugy teikimu.
Arbitrazo teismo ir nuolatinés arbitrazo institucijos sutartis kyla
i§ arbitro sutarties ir nuolatinés arbitrazo sutarties su ginco
Salimis bei yra nuo jy priklausoma. Tokios sutarties
egzistavimas yra savotiSka teisiné fikcija, kadangi praktikoje
tokia sutartis pasiraSoma retai (arba jg pasirasant,
nebepasiraSoma atskira arbitro sutartis), taciau jos egzistavimas
yra bitinas siekiant paaiSkinti teisiy ir pareigy tarp arbitrazo
teismo ir nuolatinés arbitrazo institucijos kilme.
Sui generis arbitro statusas lemia riboto imuniteto nuo civilinés
atsakomybés taikymq arbitrui. Nors doktrinoje sutinkamos trys
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arbitro civilinés atsakomybés teorijos — absoliucios civilinés
atsakomybés, absoliutaus imuniteto nuo atsakomybeés ir riboto
imuniteto (kvaziimuniteto), arbitro statusas lemia poreikj
arbitrui taikyti kvaziimuniteta. Tuo atveju, jei biity akceptuota
absoliucios atsakomybés teorija, tai reikSty neribota ginco Saliy
ir kity subjekty teis¢ reikalauti arbitro civilinés atsakomybés
bendrais pagrindais. Tai atitikty sutartinés arbitrazo prigimties
teorijos sampratg, ta¢iau neuztikrinty esminiy arbitrazo proceso
principy, pirmiausia, kilty abejoniy dél galimybiy iSlaikyti
arbitro nepriklausomumo ir nesaliSkumo standarto laikymasi,
uztikrinti principingy sprendimy arbitraze priémima. Taikant
Sig teorijg kilty abejoniy ir dél arbitrazo proceso integralumo.
Galiausiai, tokiu atveju bty paneigta placiausiai akceptuota
arbitro statuso doktrina, kadangi arbitras biity prilygintas
jprastam paslaugy teikéjui.

Absoliutaus imuniteto nuo civilinés atsakomybés taikymas taip
pat kelty abejoniy dél jo suderinamumo su Zmogaus teisiy
reikalavimais, kadangi i§ asmens atimty teis¢ ginti savo galimai
paZeistas teises teisme. Be to, absoliutaus imuniteto doktring
kildinant i$ teis¢jo imuniteto, negalima nejvertinti to, jog
daugumoje valstybiy teiséjams néra garantuojamas absoliutus
imunitetas. Tokiais atvejais nuostolius proceso dalyviams
atlygina valstybé. Dél arbitro veiksmy atsiradusiy nuostoliy
valstybé neatlygina, kadangi arbitras néra valstybés tarnautojas.
Tai lemia, kad absoliutaus imuniteto doktrina taip pat turi biiti
atmesta.

Biitent riboto imuniteto doktrina labiausiai atitinka arbitro
sui generis statusa. Si teorija uztikrina, kad jprastai arbitrui bty
taikomas imunitetas, kadangi to reikalauja jo kvaziteisminés
funkcijos. Taciau tais atvejais, kai jrodoma, jog arbitras veiké
ty¢ia ar dél didelio neatsargumo, imuniteto garantuojama
apsauga nebity taikoma. Tai leisty suderinti ir Saliy interesus,
kadangi tokiu atveju buty apsaugotas tick arbitras nuo
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4)

nepagrjsty ieskiniy, tiek ir proceso dalyviai turéty uztikrinima,
jog arbitrui veikiant bloga valia, jie turéty leidziantj reaguoti
instrumentg. Biatent arbitro statusas lemia kvaziimuniteto
taikymo arbitrui poreiki, kadangi S§i doktrina, kylanti i$
misriosios arbitrazo prigimties teorijos, suderina tiek sutartine,
tiek ir teisming arbitrazo prigimties doktrinas bei neleidzia
piktnaudziauti nei arbitrams, nei ginco Salims.

Be to, tai, jog riboto imuniteto taikyma arbitrams lemia jy
statusas, leidzia daryti iSvada, kad daugelio nuolatiniy arbitrazo
institucijy arbitrazo reglamentuose jtvirtintos atsakomybe
ribojancios nuostatos, néra lemiancios kvaziimuniteto taikyma
arbitrui. Nepaisant to, ar tokio pobtidzio nuostata biity jtvirtinta
arbitrazo taisyklése, ar ne, kilus gincui dél arbitro civilinés
atsakomybés, teismas turéty remtis arbitro statusu kaip
pagrindu taikyti ribotg imuniteta, o ne arbitrazo taisyklémis.
Arbitrazo taisyklés gali buti tik papildomas jrodymas,
pagrindziantis Saliy valia, taciau ne lemiantis.

Taikant riboto imuniteto nuo civilinés atsakomybés doktring,
arbitro civiliné atsakomybé biity siejama su jo tycia arba
dideliu neatsargumu ir biitent $i civilinés atsakomybés sqglyga
biity esminé, sprendzZiant, ar arbitras trauktinas civilinén
atsakomybén. Riboto imuniteto doktrina reiskia, jog tam tikrais
atvejais arbitrui gali biiti taikoma civiliné atsakomybé¢. Taciau
imunitetas taip pat reiskia ir tai, kad atsakomybeés atvejai turéty
buti apibrézti aiskiais kriterijais tam, jog tiek arbitrai, tiek ginco
Salys zinoty, kada galima tikétis, kad imunitetas nebus
taikomas. Doktrinoje reiSkiamos pozicijos, taip pat uZzsienio
valstybiy teisinis reglamentavimas leidzia teigti, kad labiausiai
pagrista arbitro imuniteta sieti su jo kaltés forma — tais atvejais,
kai jrodoma, jog arbitras pazeidé savo pareigas tyCia ar dél
didelio neatsargumo, civilin¢ atsakomybé, esant kitoms
salygoms, galéty bati taikoma. Tycios ar didelio neatsargumo
kriterijus, kaip jis suprantamas teismy praktikoje, padéty
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uztikrinti, kad nertipestingo ar piktavalisko elgesio atvejais
arbitras negaléty gintis tuo, jog jo atlickamos funkcijos
neleidzia jam taikyti atsakomybés. Be to, Sis kriterijus
uztikrinty arbitro elgesj bona fide arbitrazo proceso metu tam,
kad atsakomybés klausimas apskritai nekilty. IS tiesy, daugelis
ty wvalstybiy, kurios reguliuoja arbitro imuniteto klausimag
jstatyminiu lygmeniu, o taip pat teismy praktika, pasirinko
kaltés kriterijy kaip lemiama, o uzsienio Saliy patirtis leidzia
teigti, jog $is kriterijus turéty buti taikomas ir Lietuvoje.
Ginco Salys yra tie subjektai, kuriems teisé reikalauti arbitro
atsakomybés yra aktualiausia. Taciau tai nereiskia, kad tam
tikrais atvejais arbitro civilinés atsakomybés negaléty
reikalauti ir nuolatiné arbitrazo institucija bei kiti subjektai.
Ginco Salys moka arbitrams uz tai, jog biity iSsprestas jy gincas,
o tarp Saliy susiklosto sutartiniai teisiniai santykiai arbitro
sutarties pagrindu. Todél batent ginco Salys yra labiausiai
suinteresuotos atsakomybés arbitrui taikymu, kai yra visos
salygos. Kadangi arbitrg ir ginco Salis sieja sutartiniai teisiniai
santykiai, tokia atsakomybé taip pat biity sutartiné, nepaisant to,
kad dalis arbitrui tenkanc¢iy pareigy yra jtvirtintos jstatyme —
bitent sutartis nulemia poreikj jy laikytis.
Nuolating arbitrazo institucijg ir arbitrg taip pat sieja sutartiniai
teisiniai santykiai, taciau jie yra neatsiejami nuo arbitro sutarties
ir nuo arbitrazo institucijos sutarties su ginco Salimis. Arbitro
pareigy pazeidimas jprastai nesukelia neigiamy turtiniy
praradimy nuolatinei arbitrazo institucijai, todél ir galimybé
reikalauti atsakomybés i§ arbitro negali egzistuoti. Taciau esant
situacijai, kai sankcijos taikomos arbitrazo institucijai, gali
egzistuoti ir nuolatinés arbitrazo institucijos atgre¢ztinio
reikalavimo teisé j arbitra, jei nuolatinés arbitrazo institucijos
atsakomybé yra arbitro neteisety veiksmy padarinys. Tai turéty
buti i§imtinés situacijos, o arbitro atsakomybé tokiu atveju
iSlikty sutartinio pobiidzio.
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Arbitrazo procese nedalyvaujantys asmenys taip pat gali patirti
nuostoliy dél arbitro veiksmy. Taciau riboto imuniteto doktrina
lemia, kad kity asmeny teis¢ reikalauti arbitro atsakomybés gali
atsirasti tik ypac siurkStaus pazeidimo atveju, pvz., kai arbitrai
sprendzia dél arbitraZzo procese nedalyvaujanciy asmeny teisiy
ir pareigy. Tokiu atveju, vertinant, ar imuniteto garantuojama
apsauga turéty buti netaikoma, Salia kaltés kriterijaus, ypatinga
reik§mé tenka priezastinio rySio doktrinai, kadangi tokiems
asmenims galéty buti atlyginti tik tie nuostoliai, kurie
pakankamai susij¢ priezastiniu ry$iu su arbitro Kkaltais
veiksmais. Tokio pobtidzio atsakomybé biity deliktine, kadangi
arbitro nesieja sutartiniai santykiai su ne proceso dalyviais.
Taciau nepaisant to, ieSkovui tekty tokio paties pobiidzio
pareiga jrodyti arbitro kalt¢ kaip ir ginco Saliy ar nuolatinés
arbitraZo institucijos atveju.

Arbitrazo teismo sprendimo panaikinimo institutas jprastai gali
lemti, ar arbitrui bus taikoma civiliné atsakomybé, ar ne. Nors
arbitrazo teismo sprendimo panaikinimo institutas néra
tiesiogiai susijgs su arbitro civilinés atsakomybés institutu,
taciau tai, jog arbitro civiliné atsakomybé yra savotiska ultima
ratio leidzia teigti, kad pries§ praSydama taikyti arbitrui civiling
atsakomybe, ginfo Salis turéty pasinaudoti jai numatytomis
procesinémis garantijomis, O didZiausia reikSme¢ Siame
kontekste tokiu atveju turi butent sprendimo panaikinimo
institutas. Jei ginCo Saliai praSant, arbitrazo vietos teismas
atsisako panaikinti arbitrazo teismo sprendima, nenustates
pazeidimo, tai turéty lemti, kad arbitrui civiliné atsakomybé taip
pat neturéty buti taikoma. Tokig i§vadag leidZia daryti faktas, jog
tuo atveju, jei arbitrazo teismo sprendimas néra panaikinamas
ir tuo paciu kitoje byloje arbitrui taikoma atsakomybé, tai
reiks$ty, kad vienu metu koegzistuoty du, vienoda teising galia
turintys sprendimai, kurie prieStarauty vienas kitam. Pvz., jei
arbitrui bty taikoma atsakomybé dél nustatyto $aliSkumo, o tuo
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paciu egzistuoty ir tokio arbitro priimtas arbitrazo teismo
sprendimas, kilty klausimas, kaip suderinti tokiy sprendimy
teisines pasekmes.

Taigi, nors $iy instituty tikslai ir skiriasi, panaikinimo institutas
gali turéti jtakos arbitro atsakomybés kilimui. Kita vertus, tais
atvejais, kai Salys objektyviai negali pasinaudoti arbitrazo
teismo sprendimo panaikinimo institutu, pvz., kai jy susitarimu
tokios teisés atsisakyta, taip pat tais atvejais, kai arbitro
atsakomybés reikalaujama tuo pagrindu, dél kurio negalimas
arbitrazo teismo sprendimo panaikinimas, arbitro civilinés
atsakomybés taikymas bty galimas prie§ tai nesikreipus dél
sprendimo panaikinimo, kadangi arbitro civiliné atsakomybé
tampa vieninteliu Saliai prieinamu gynybos biidu.

Arbitro sutarties Salys turi teise pasirinkti arbitro sutarciai
taikyting teise, pagal kurig ir bity sprendziami arbitro civilinés
atsakomybés  klausimai. Tokia pati taisykle galioja ir
pasirenkant jurisdikcijq. Bendroji tarptautinés privatinés teisés
taisyklé yra ta, jog Salys turi teis¢ pasirinkti sutartinéms
prievoléms taikyting teisg. Kadangi ginco $alis su arbitru sieja
sutartiniai teisiniai santykiai, tai reiskia, jog ir arbitro sutarties
Salys turi tokig teise. Vis délto, praktikoje arbitro sutarCiai
taikytina teisé pasirenkama retai ir tai, kokias teisés normas
taikyti nulemia kolizinés normos. Tiek ES, tiek ir Lietuvos
kolizinés normos kaip vieng i§ taikytinos teisés alternatyvy
nurodo labiausiai su sutartimi susijusig teise. Arbitrazo atveju,
tokia teisé bty arbitrazo vietos teisé, kuri ir turéty bati taikoma
arbitro sutarciai, nesant kitokio Saliy susitarimo. Arbitrazo
vietos teisés normos nulemia daugelj arbitrazui svarbiy aspekty
— teismy pagalbos, imperatyviyjy normy, priklausymo tam
tikrai teisinei tvarkai, kai sprendziamas pripazinimo uzsienyje
klausimas. Tad pagrijsta teigti, jog su arbitro sutartimi labiausiai
susijusi biitent arbitraZzo vietos teisé. Atitinkamai, arbitrazo
vietos teisé turéty biiti taikoma sprendziant dél arbitro
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atsakomybés, kadangi tai yra sutartinio pobiidZio atsakomybé.
Tais atvejais, kai arbitro atsakomybés reikalauja nuolatine
arbitraZo institucija, taip pat turéty biiti taikoma arbitrazo vietos
teisé, kadangi $i sutartis yra neatsiejamai susijusi su arbitro
Sutartimi. Taip pat ir tada, kai arbitro atsakomybés reikalauja
kiti asmenys, turéty biiti taikoma arbitrazo vietos teise, siekiant
iSlaikyti tg patj arbitro atsakomybés standarta, o Sios teises
taikyma nulemia nesutartinéms prievoléms taikytinos kolizinés
normos.

Sutarties Salys jprastai turi teise susitarti dél teismy jurisdikcijos
ar sudaryti arbitrazinj susitarima. Tokia teis¢ suteikta ir sudarant
arbitro sutartj. Vis délto, praktikoje tokia nuostata retai
sutinkama ir jurisdikcija turi biiti nustatoma pagal tarptautinio
civilinio proceso taisykles. Jprastai ieSkovas turi kreiptis ]
atsakovo gyvenamosios vietos teismus, o kai yra keli atsakovai
—vieno i$ jy gyvenamosios vietos teisma. Ta pati taisyklé turéty
bati taikoma ir arbitro atsakomybés atvejais. Tais atvejais, kai
taikoma ES teisé, ieSkovas turi teise kreiptis j valstybés, kurioje
turéjo buti teikiamos paslaugos, vietos teismus. Faktas, jog
arbitro sutar¢iai mutatis mutandis taikytinos paslaugy teikima
reglamentuojancios nuostatos, leidzia daryti iSvada, kad
ieskovas turéty teise kreiptis j arbitrazo vietos teismus, kadangi
arbitras teisiSkai savo pareigas atlieka bitent arbitrazo vietos
valstybéje. Manytina, jog bitent arbitrazo vietos valstybés
teismai jprastai ir turéty spresti arbitro atsakomybés klausimus,
kadangi tokiu biidu biity iSvengta abejoniy dél galbiit Salisky
arbitro gyvenamosios vietos teismy, o taip pat tai leisty
sutaupyti bylinéjimosi i§laidy dél to, kad arbitro atsakomybés
byla nagrinéjantis teismas taikyty savo valstybés teisés normas.

I§ disertaciniame tyrime analizuoty klausimy bty galima i$skirti
tokius pasiiilymus:
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- KAI galéty buti papildytas nuostata, skirta specialiai reguliuoti
arbitro  civilinés  atsakomybés  klausimus, jtvirtinant
disertacijoje i8analizuota riboto imuniteto doktring. SistemiSkai
vertinant KAJ] iSdéstyma, tokio pobidzio teisés norma
labiausiai tikty jstatymo 3 skyriuje ,,Arbitrazo teismo
sudarymas*, kuriame aptariami arbitry skyrimo, nusalinimo ir
atstatydinimo klausimai. Sis skyrius yra specifiskai skirtas
arbitro asmeniui, o kituose KAJ skyriuose reglamentuojami
arbitrazo proceso klausimai. Todél riboto imuniteto doktrina
galéty buti jtvirtinta papildant KAJ 18* str.

Sitiloma teisés norma galéty biiti formuluojama taip:

,,18! straipsnis. Arbitro imunitetas

Arbitras neatsako uz Zala, padarytg arbitro veiksmais ar neveikimu,
susijusiais su arbitro funkcijy atlikimu, i$skyrus atvejus, kai jrodoma,
kad Zala atsirado dél arbitro tyc¢ios ar didelio neatsargumo.*

KAI papildymas §ia ar panasaus turinio teisés norma jtvirtinty
riboto imuniteto nuo civilinés atsakomybés doktring Lietuvos
arbitrazo teis¢je ir uztikrinty, jog arbitro civiliné atsakomybé kilty tik
tais atvejais, kai ieSkovas jrodyty arbitro kalte.

76



1)

2)

12. AUTORIAUS MOKSLINIU PUBLIKACIJU SARASAS
Autoriaus mokslinés publikacijos disertacijos tema

VARAPNICKAS, Tadas. Arbitro nusalinimas ir jo teisiniai
padariniai. Teisé, 2016, nr. 99, p. 174-185;

VARAPNICKAS, Tadas. Absoliutaus imuniteto taikymo
arbitrams prielaidos ir perspektyvos. Teise, 2016, nr. 101,
p. 166-175;

VARAPNICKAS, Tadas. Galimai padarytos nusikalstamos
veikos paaiskéjimo arbitraze teisiniai padariniai. Teise, 2017,
nr. 105, p. 155-169;

VARAPNICKAS, Tadas. Teismo pagalba arbitrazui, skiriant
arbitrg. VDU Teisés apzvalga, 2017, nr. 1(15), p. 84-109;
VARAPNICKAS, Tadas. Issues of arbitrator‘s liability as
regards the right to fair trial: what way to choose for policy-
maker? 4th International Conference of PhD Students and
Young Researchers ,, Interdisciplinary approach to law in
modern social context“, 2016, p. 370-378 [interaktyvus. Ziiréta
2018 m. geguzés 3 d.]. Priciga per internets:
<http://lawphd.net/wp-content/uploads/2014/09/International-
conference-of-PhD-students-and-young-researchers-
2016.pdf>.

Kitos autoriaus mokslinés publikacijos

VARAPNICKAS, Tadas. Teismo pagalba arbitrazui jrodymy
rinkimo procese. ArbitraZas. Teorija ir praktika, 2016, nr. 2,
p. 116-126;

VARAPNICKAS, Tadas. ,Brexito“ jtaka tarptautiniam
komerciniam arbitrazui: kokia ateitis laukia arbitrazo?
Arbitrazas. Teorija ir praktika, 2017, nr. 3, p. 48-61;

77



VARAPNICKAS, Tadas. Brexit and arbitration: what happens
next? 5th International Conference of PhD Students and Young
Researchers ,,How deep is your law? Brexit. Technologies.
Modern conflicts “, 2017 p. 416-425 [interaktyvus. Zitiréta 2018
m. geguzes 3 d.]. Prieiga per internety: <http://lawphd.net/wp-
content/uploads/2014/09/International-Conference-of-PhD-
students-and-young-researchers-2017.pdf>;

VARAPNICKAS, Tadas. Naujieji Komercinio arbitrazo
jstatymo pakeitimai: kokio efekto tikétis? Arbitrazas. Teorija ir
praktika, 2018, nr. 4, p. 19-32;

VARAPNICKAS, Tadas, ROGUCKYTE, Greta. Arbitration
and EU law: neither separation nor cooperation brings a happy
ending. Arbitrazas. Teorija ir praktika, 2018, nr. 4, p. 44-59.

13. AUTORIAUS PRANESIMAI, PRISTATYTI
TARPTAUTINESE KONFERENCIJOSE

Tarptautinio teisés doktorantiiros tinklo konferencijoje 4th
International Conference of PhD Students and Young
Researchers ,, Interdisciplinary approach to law in modern
social context” 2016 m. pristatytas praneSimas ,Issues of
arbitrator‘s liability as regards the right to fair trial: what way
to choose for policy-maker?“. Konferencijos metu pristatyti
rezultatai iSspausdinti konferencijos leidinyje, p. 370-378
[interaktyvus. Zitiréta 2018 m. geguzés 21 d.]. Prieiga per
interneta: <http://lawphd.net/wp-
content/uploads/2014/09/International-conference-of-
PhDstudents-and-young-researchers-2016.pdf>;

Tarptautinio teisés doktorantiiros tinklo konferencijoje 5th
International Conference of PhD Students and Young
Researchers ,,How deep is your law? Brexit. Technologies.
Modern conflicts* 2017 m. pristatytas praneSimas ,,Brexit and
arbitration: what happens next?. Konferencijos metu pristatyti

78



rezultatai iSspausdinti konferencijos leidinyje, p. 416-425
[interaktyvus. Zitiréta 2018 m. geguzés 21 d.]. Prieiga per
interneta: <http://lawphd.net/wpcontent/uploads/2014/09/Inter
national-Conference-of-PhD-students-and-young-researchers-
2017.pdf>

14. INFORMACIJA APIE AUTORIUY

Tadas Varapnickas gimé 1991 m. birzelio 26 d. Mazeikiuose, Lietuvos
Respublikoje.

ISsilavinimas:

- 2009 m. jgytas vidurinis iSsilavinimas TelSiy vyskupijos
licéjuje;

- 2009-2014 m. teisés studijos Vilniaus universiteto Teisés
fakultete (komercinés teisés specializacija). [gytas teisés
magistro laipsnis. Studijy laikotarpiu, 2012-2013 m. rudens
semestre studijavo Belgijos Karalystés Gento universiteto
Teisés fakultete;

- 2014-2018 m. doktoranttiros studijos Vilniaus universiteto
Teisés fakultete.

Pedagoginé veikla:

- Nuo 2014-2015 m. m. pavasario semestro Vilniaus universiteto
Teisés fakultete veda civilinés teisés bendrosios dalies,
prievoliy teisés seminarus.

- Nuo 2016 m. kuruoja Vilniaus universiteto Teisés klinikoje
besipraktikuojancius studentus.

79



Profesiné patirtis:

- Nuo 2016 m. iki dabar advokato padéjéjas advokaty kontoroje
TGS Baltic (anks¢iau — advokaty kontora Tark Grunte, Sutkiené
ir partneriai TARK GRUNTE SUTKIENE);

- 2014-2016 m. Lietuvos Respublikos Prezidentés pataréjas
teisés klausimais;

- 2011-2014 m. teisininkas advokaty kontoroje Tark Grunte
Sutkiené ir partneriai TARK GRUNTE SUTKIENE;

- 2013 m. stazuoté Europos Sajungos Bendrojo teismo teis¢jo
prof. Vileno Vadapalo kabinete;

- 2010 m. praktika Mazeikiy rajono apylinkés teisme.

80



UZRASAMS



Vilniaus universiteto leidykla
Universiteto g. 1, LT-01513 Vilnius
El. p. info@Ieidykla.vu.lt,
www.leidykla.vu.lt
Tirazas 40 egz.



