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1. RELEVANCE AND NOVELTY OF THE RESEARCH

Relevance of this research is, first of all, determined by recent changes in
arbitration regulation and, more specifically, in the regulation regarding
provisional measures in arbitration. Since UNCITRAL Model Law came
into existence in 2006, the states were aiming at improving and modernising
their arbitration laws. Some provisions were incorporated with little or no
dispute and others (for example, provisions allowing application of the
measures ex parte, which already had appeared problematic in discussions
regarding UNCITRAL Model Law) are still debatable. Also, the attention
was directed to the institute of emergency arbitrator, which has been widely
accepted by international arbitration institutions and national legislation
since 2010. As the research reveals, there were no drastic changes related to
emergency arbitrator proceedings, however, constant corrections (regarding
terms, emergency arbitrator fees etc.) demonstrated the ongoing evolution
and relevance of the topic for both legal doctrine and legislators.

As for Lithuania, in 2012 the new Law on Commercial Arbitration
came into force, bringing with it many innovations on provisional measures.
When comparing 2012 version of the Law on Commercial Arbitration to
1996 Law on Commercial Arbitration, in the old version, only two articles
were dedicated to provisional measures, while the new wording already
contains a separate section®. It reflects the innovative position of the
Lithuanian legislator, based on UNCITRAL Model Law and the global
trends?. The research is relevant to Lithuania, as even after the entry into
force of the new version of the Law on Commercial Arbitration, there remain
a lot of problematic issues that are sensitive to both arbitration proceedings
in Lithuania and foreign arbitration processes that have any connection with
Lithuania: application to third parties, prompt execution of the order,

! Law on Commercial Arbitration of the Republic of Lithuania (with changes and
additions). Valstybés Zinios, 1996, No. 39-961, art. 12 and art. 20.

2 MIKELENAS, V.; NEKROSIUS, V.; ir ZEMLYTE, E. Lietuvos Respublikos
komercinio arbitrazo jstatymo komentaras. 2016, p. 88.
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application without notice to another party, application where the measure is
not provided for in the Law on Commercial Arbitration. For these reasons,
arbitral provisional measures are still rare in Lithuania and conservative
position often prevails that the state courts are more reliable.

The subject of the research is new and original in the context of
Lithuanian arbitration as it is the first scientific analysis of this scope and
depth on this topic. The research examines issues that were not raised yet in
quite young Lithuanian arbitration system, but will certainly be relevant in
the near future. On the other hand, the author, in the course of his research,
sought to look from the different point of view, comprehensively assessing
the elements of the arbitration mechanism and critically examining their
relationship. The purpose of this research is to set out clearer standards for
the application of interim relief in arbitration, which would serve the purpose
of effective enforcement. The author does not encourage to take blindly pro-
arbitral position, but on the contrary — to consider controversial tendencies
and practices in this field. The research may be useful to legislators and
developers of institutional arbitration rules, assessing the extent of the legal
(un) certainty and arbitrators' freedom to apply provisional measures in their
regulations; to arbitrators, deciding by what principles the purpose of the
provisional measures will be reached; to the parties of the arbitration
agreement, in search for fundamental guidelines on how to resolve the issue
of interim relief in the event of a dispute; to law theorists and practitioners,
developing the analysis of provisional measures in arbitration. The research
is valuable because today's commercial arbitration requires an answer: How
can arbitration effectively protect the commercial interests of the parties?

2. OBJECTIVE AND TASKS OF THE RESEARCH

The aim of the paper is to analyse the mechanism of provisional measures in
arbitration and to assess the impact that legal explicitness and arbitrators'
discretion have on the effectiveness of the application of interim relief.

In order to achieve the set goal, the following tasks are performed:
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(1) To reveal the nature of the right of arbitral tribunal to grant
provisional measures;

(2) To examine the main stages of development of interim relief in
international commercial arbitration;

(3) To analyse the peculiarities of the application of specific provisional
measures in international commercial arbitration;

(4) To evaluate positions of the states on the arbitrators* right to grant
provisional measures;

(5) To identify what changes in the regulation and application of
provisional measures have taken place in contemporary international
commercial arbitration;

(6) To stress the problematic aspects of the application of provisional
measures in arbitration;

(7) To reveal the role of state courts in applying and assisting the
application of provisional measures in international commercial arbitration;

(8) To propose possible solutions for the improvement of the mechanism
of interim relief in international commercial arbitration.

3. STATEMENTS TO BE DEFENDED

1) The current international arbitration rules provide arbitral tribunals with
only general guidance on the application of interim relief, and in many cases
not only do not restrict, but also promote discretion of arbitrators and flexible
solutions in the application of provisional measures.

2) Arbitrators in their practice rely on the applicable law not because they
are unable to assess the situation using the general principles and arbitration
rules, but because, without taking into account national law, there is a risk
that the decision on provisional measures will not be enforced.

3) Arbitrators may not in all cases effectively apply provisional measures
and therefore the assistance of state courts to arbitrators in application of
provisional measures in international commercial arbitration is necessary.
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4) Lithuanian legal regulation on the application of provisional measures in
arbitration is progressive and in line with current international practice.

4. OBJECT OF THE RESEARCH

The object of the research is the application of interim relief in international
commercial arbitration. "International Commercial Arbitration” is defined
by some authors as out-of-court settlement of disputes regarding transactions
involving two or more States®. The concept of international arbitration has
been broadly defined by the creators of the UNCITRAL Model Law. An
arbitration is deemed to be international if: (a) at the time of the conclusion
of the arbitration agreement, the businesses of the parties are located in
different countries; (b) the place of arbitration is in other state than the place
of business of the parties; (c) the place of performance of the obligation or
the subject of the dispute is in the other state than the place of business of the
parties; (c) the parties have agreed that matters relating to an arbitration
agreement shall relate to more than one state*. Given that UNCITRAL Model
Law is an extremely common and universal source of arbitration, this paper
will explore aspects of the application of interim relief in arbitration disputes
that fall within the definition of and are international in the sense of the
UNCITRAL Model Law.

Also, international commercial arbitration in the context of the
research is limited to institutional arbitration, i.e. one that is associated with
acting arbitration body as the administering entity. Ad hoc arbitration
remains a complex subject of analysis, since in the absence of administration,

3 For example, MOSS, G. C. International Commercial Arbitration. Party Autonomy
and Mandatory Rules. AIT Otta AS, 1999, p. 43.

4 Art. 1(3) of UNCITRAL Model Law on International Commercial Arbitration,
1985, with amendments as adopted in 2006. [interactive. Last checked 2016-10-14].
Internet access: <https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-
86998_Ebook.pdf>.
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information and procedural aspects are often unavailable to arbitration
researchers. Thus, it becomes difficult to consider such an ad hoc mechanism
fearing a highly inconsistent, fragmentary study. In addition, in assessing the
trends in the application of interim relief in arbitration, the "institutional”
factors are very important for the research®. One of the most prominent
elements of arbitration is arbitration institutions and arbitration rules they
use.

The application of interim measures by the state courts is a matter of
the dissertation subject only to the extent that it relates to the measures
applied in the arbitration proceedings. Similarly, the position of the national
courts regarding interim measures is analyzed only within the scope of the
research topic.

5. STRUCTURE

The dissertation consists of introduction, four chapters and conclusions. The
first chapter reveals the nature of arbitration interim measures, the arbitral
tribunal's right to order provisional measures, and the principles and
conditions for the application of provisional measures. The second chapter
deals with aspects of the selection and application of interim relief in
arbitration: restrictions, interests defended, types of measures, form,
procedural analysis of the appointment, amendment and cancellation of
provisional measures, and the allocation of possible sanctions for non-
compliance. The third section examines the application of interim relief in
arbitration until the moment when the arbitration court is formed. This
section discusses and evaluates the institute of emergency arbitrator and the
state court as an alternative to it. The fourth chapter deals with issues of
enforcement of provisional measures. This section analyzes the assistance of
state courts, application of provisional measures by state courts and the right
of parties to refuse assistance by a state court in this matter. The dissertation

> JEMIELNIAK, J. Legal Interpretation in International Commercial Arbitration.
Ashgate, 2014 p. 2-3.
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ends with the conclusions and suggestions for further research on this topic,
the list of literature and used sources, the author's publications and reports
on the topic of the dissertation.

6. SCIENTIFIC SOURCES

Although the regulation of commercial arbitration in Lithuania meets high
international standards and modernly regulates arbitration processes, there is
a lack of a thorough and consistent investigation by Lithuanian authors on
the application of interim measures in commercial arbitration. The Comment
of the Law on Commercial Arbitration of the Republic of Lithuania by V.
Mikelénas, V. NekroSius and E. Zemlyté was an exceptional source, filling
in the gaps in the interpretation of the provisions of the Law on Commercial
Arbitration®. The peculiarities of the application of interim measures in
commercial arbitrations in Lithuania were also dealt with by E. Sinkevicius
and R. Norkus’, N. Kaminskiené®, A. Sekstelo®. R. Audzevi¢ius and D.
Parchajev explored the role of courts in arbitration proceedings in
accordance with Lithuanian law®. Almost all Lithuanian sources found in
the subject are limited to articles, therefore, the issue of interim relief in

6 MIKELENAS, V.; NEKROSIUS, V.; ir ZEMLYTE, E. Lietuvos Respublikos
komercinio <...>.
7 SINKEVICIUS, E.; ir NORKUS, R. Laikinyjy apsaugos priemoniy taikymas
nagrinéjant gin¢us Lietuvos komerciniuose arbitrazuose. Jurisprudencija, 2013, 20
(1), p. 197-206.
8 KAMINSKIENE, N. Application of Interim Measures in International Arbitration:
the Lithuanian Approach. Jurisprudencija, 2010, 1 (119), p. 243-260.
9 SEKSTELO, A. Laikinyjy apsaugos priemoniy taikymas arbitraze: prielaidos ir
salygos. Justitia, 2012, Nr. 77.
10 AUDZEVICIUS, R.; ir PARCHAJEV, D. Teismy vaidmuo arbitrazo procese
pagal Lietuvos teise. Teise, 2017, Nr. 102, p. 84.
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arbitration is discussed in rather narrow scope and only fragmentarily. The
insitute of emergency arbitrator was also not widely discussed in Lithuania,
but the issue of the emergency Arbitrator, as far as the new version of the
Arbitration Regulation of the International Chamber of Commerce is
concerned, have been discussed by V. Pavan, G. Zukova and V. Chvalej.
The author also relies on her articles *‘Institute of Emergency Arbitrator*‘1?
and ,,Legal Nature and Practice of Anti — suit Injunction Issued by Arbitral
Tribunal*®, both pusblished in 2015.

Foreign research regarding provisional measures in arbitration are
much more numerous and started long before Lithuania’s studies on this
topic. E. Gaillard** and J. Jemelniak’s® works on the nature of arbitration,
autonomous arbitration and formalization of arbitration had by far the
biggest impact on the general direction of the research and statements.

A. Yesilirmak, in his doctoral dissertation, later published as a
monograph, examined, inter alia, the application of interim relief in
international commercial arbitration®®. Taking into account the fact that
Yesilirmak's research was introduced in 2003 (the monograph was published

11 CHVALEIJ, V.; PAVAN, V. V_; ir ZUKOVA, G. Nauja Tarptautiniy prekybos
rumy arbitrazo reglamento redakcija. Teisé, 2013, Nr. 86, p. 201-216.
12 BLIUVAITE, M. Skubos arbitro institutas. Teis¢, 2015, t. 96, p. 112-125
[interactive. Last  checked 29  July, 2016]. Internet  access:
<http://www.zurnalai.vu.lt/teise/article/view/8760>.
18 BLIUVAITE, M. Arbitrazo teismo taikomo draudimo paraleliai bylinétis teisiné
prigimtis ir praktika. Teis¢, 2015, t. 97, p. 101-115 [interactive. Last checked 18
March, 2017]. Internet access: <http://www.zurnalai.vu.lt/teise/article/view/9827>.
14 GAILLARD, E. Legal theory of international arbitration. Martinus Nijhoff
Publishers, 2010.
15 JEMIELNIAK, J. Legal Interpretation <...>.
16 YESILIRMAK, A. Provisional Measures in International Commercial
Arbitration. Kluwer Law International, 2005.
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on its basis in 2005), the author had a lot of new relevant material for
analyzing a similar topic. Among other significant sources are works of
Poudret ir Besson!’, D. Joseph QC8, T. H. Webster, M. W. Buhler®, G.
Born?. G. Born's books were valuable not only for comprehensive doctrinal
analysis, but also for the practical situations and systematic study of
arbitration cases?. Among the older sources, the works of J. D. M. Lew?, P.
Fouchard, E. Gaillard and B. Goldman® are quite significant. Swiss and
international comparative analysis on the subject of interim relief in
arbitration has been conducted by M. Blessing?. Foreign writers on the topic

17 POUDRET, J. F.; BESSON, S. Comparative Law of International Arbitration.
Sweet&Maxwell, 2007.
18 JOSEPH QC, D. Jurisdiction and Arbitration Agreements and their Enforcement.
Sweet&Maxwell, 2" Edition, 2010.
19 WEBSTER, T. H.; BUHLER, M. W. Handbook of ICC Arbitration. 3rd ed.
Sweet&Maxwell, 2014,
20 BORN, G. B. International Commercial Arbitration. Volume 11, Kluwer Law
International, 2009; BORN, G. B. International Commercial Arbitration. 2nd
Edition, Kluwer Law International, 2014.
21 BORN, G. B. International Arbitration. Cases and Materials. Wolters Kluwer,
2011.
22 | EW, J. D. M. Commentary on Interim and Conservatory Measures in ICC
Arbitration Cases. ICC International Court of Arbitration Bulletin, 2000, Vol. 11,
No. 1.
23 GAILLARD, E.; SAVAGE, J. Fouchard, Gaillard, Goldman on International
Commercial Arbitration. Kluwer Law International, 1999.
24 BLESSING, M. Introduction to Arbitration — Swiss and International
Perspectives. 1999, para. 859 [interactive. Last checked 11 February, 2016]. Internet
access: <http://www.baerkarrer.ch/publications/4 3_10.pdf>.
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of emergency arbitrator include A. Ghaffari, E. Walters?®, C. Boog, J.
Menz?,

Some authors also played a major role in the research of the
implementation of individual arbitration rules in the context of interim relief.
Worth mentioning are S. Wade, P. Clifford ir J. Clanchy, for the preparation
of the analysis of LCIA rules?, also abovementioned J. D. M. Lew?, for the
analysis of ICC rules. In addition, many valuable preparative materials were
found in the UNCITRAL Model Law Working Group Working Papers?.

%5 GHAFFARI, A; WALTERS, E. The Emergency Arbitrator — The Dawn of a New
Age? (2014) 30, Arbitration International, issue 1.
% BOOG, C.; MENZ, J. Arbitrating IP Disputes: the 2014 WIPO Arbitration Rules.
Journal of Arbitration Studies, 2014, vol. 24, no. 3.
ZWADE, S.; CLIFFORD, P.; CLANCHY, J. A Commentary on the LCIA
Arbitration Rules 2014. Sweet&Maxwell, 2015, p. 281.
2 LEW, J. D. M. Commentary on Interim <...>.
2 UNCITRAL Report of Working Group Il (Arbitration and Conciliation) on the
Work of its Fiftieth Session, p.116, delivered to the General Assembly, U. N. Doc.
AJ/CN.9/669 (2009) [interactive. Last checked 11 April, 2016]. Internet access:
<https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V09/813/43/PDF/\VV0981343.pdf?OpenElement>;
UNCITRAL Report of Working Group Il (Arbitration and Conciliation) on the Work
of its Forty-Seventh Session, delivered to the General Assembly, U. N. Doc.
AJCN.9/641 (Sept. 25, 2007) [interactive. Last checked 11 April, 2016]. Internet
access: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V07/870/53/PDF/VV0787053.pdf?OpenElement>;
Report of the Working Group on Arbitration and Conciliation on the work of its
forty-third session (Vienna, 3-7 October 2005) UNCITRAL, 43rd Sess., U. N. Doc.
AJCN.9/589 (12 October 2005) [interactive. Last checked 11 April, 2016]. Internet
14



Given that arbitration is a confidential way of resolving commercial
disputes, the analysis of the application of the arbitration practice for interim
relief is limited to disclosed arbitration awards or their fragments, as well as
information found in secondary sources.

7. METHODOLOGY OF THE RESEARCH

The main research methods used in this work are comparative,
linguistic, systematic, historical and teleological.

The comparative method was significant in analyzing various
international arbitration rules as well as the peculiarities of the legal
regulation of the subject in different jurisdictions. With the help of this
method, the dissertation succeeded in revealing the tendencies and
differences in the decisions of arbitral tribunals in the common law and
continental law countries, as well as highlighting the contradictions in the
"internal™ practice of the states. In some cases, the national courts departed
from their position in the application of interim relief in arbitration, and the
comparative method served the purpose of assessing how and under what
circumstances it was committed.

access: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V05/894/78/PDF/\V0589478.pdf?OpenElement>;

UNCITRAL Report of Working Group Il (Arbitration) on the work of its fortieth
session, U. N. Doc. A/CN.9/547 (23-27 February 2004) [interactive. Last checked
11 April, 2016]. Internet access: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V04/521/51/PDF/\V0452151.pdf?OpenElement>;UN
CITRAL Report of Working Group on Arbitration on the Work of its Thirty-Ninth
Session, U.N. Doc. A/CN.9/545 (Dec. 8, 2003) [interactive. Last checked 11 April,
2016]. Internet access: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V03/905/15/PDF/V0390515.pdf?OpenElement>.
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The linguistic method was crucial in revealing the content of the
terms and highlighting the impact of the use of different terms on effective
practical implementation. Some problematic issues in one way or another
relate to the proper selection of terms and the resulting legal consequences.
On the other hand, the biggest challenge in the terminology of this topic is
probably not the lack of appropriate or inappropriate terms in itself. It is the
unpredictable and often non-systematic interpretation of the term that makes
it ineffective, which was revealed through the linguistic approach.

The research, among other things, tried to combine different
positions of the countries on the subject and to assess the international
arbitration idea unbundled from national provisions. For this reason, the
systematic method has been useful in finding common denominators in
internationally — recognized sources, identifying similarities and
inconsistencies in relation to national regulation. The importance of this
method is unquestionable when in search for complex, "unifying"
approaches to the application of interim relief in arbitration.

The historical method has been useful in investigating the nature of
arbitration and the past and present relationship between arbitration and state
courts. In addition, a meaningful analysis was made examining theoretical
and practical evolution of the application of interim relief in arbitration from
the beginnings of the late 19th century - early 20th century to the present day.
With the help of the historical method, the initial moves in the field of interim
relief and the direction of their development in the international and national
context were successfully identified.

The teleological method of the dissertation helped to reveal the goals
of the legislators, international conventions and arbitration rules and to
ascertain whether the measures granted by the arbitral tribunals with the
discretion to interpret the objectives of those measures do not distort the
original idea.

8. CONCLUSIONS OF THE RESEARCH

1) The dissertation research revealed that provisional measures in arbitration

are not detailed and not clearly procedurally defined, and current
16



international arbitration rules provide arbitration courts with only
generalized guidance on the application of provisional measures. The wide
discretion of the arbitrators in the interim relief proceedings still reflects
commercial and "private" nature of arbitration and promotes self-sufficiency,
but at the same time leads to unsystematic decisions by arbitral tribunals on
the application of provisional measures. Given the unpredictable result of
applying for interim relief, it would be worthwhile to introduce legal clarity
in a more detailed and broader way for interim relief in arbitration.

2) The effective enforcement of the provisional measures by arbitrators
remains highly dependent on the lex arbitri. Failure to take into account the
provisions of national law will often result in the decision on provisional
measures by arbitral tribunal not being enforced. Although arbitrators may
also rely on other sources in deciding on interim relief, arbitral tribunal's
obligation to adopt not only a fair and reasonable, but also enforceable
decision remains. Therefore, to speak of a functioning autonomous
arbitration procedure and autonomous arbitration, as such, is not yet valid.

3) The assistance of the state courts to arbitrators in the application of
provisional measures in international commercial arbitration is necessary
and arbitration court can not yet be the sole authority in which the parties to
an arbitration dispute deals with interim relief. The research found that the
two main problematic cases where the arbitrators cannot offer effective
protection and where the assistance of a state court is necessary are the
application of the measure to third parties and the application of the measure
without notice to the other party. It is advisable to consider the possibility of
refraining from a narrow proarbitral approach and concentrating on effective
protection of the parties rights, by properly communicating the advantages
of a state court in such situations and by promoting non-competition and
cooperation between arbitration and state courts.

4) Legal regulation of arbitral interim relief in Lithuania is modern, it
complies with global innovations and largely satisfies the author's general

17



suggestions for improving the institute of provisional measures in
arbitration: the new Law on Commercial Arbitration, which entered into
force in 2012, provides for clear conditions for the application of interim
relief, also provides for specific provisional measures and access to an
emergency arbitrator. Furthermore, the arbitrators are allowed to apply ex
parte measures and foreign arbitration parties are allowed to use the
mechanism of interim relief in the courts of Lithuania. On the other hand, it
would be advisable to impose sanctions on arbitration parties for failure to
comply with provisional measures in the Law on Commercial Arbitration. It
seems that this would encourage the parties to carry out the measure in good
faith and would potentially discourage abuse of rights.
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12. LAIKINUJU APSAUGOS PRIEMONIU TAIKYMAS
TARPTAUTINIAME KOMERCINIAME ARBITRAZE
(REZIUME)

I tarptautinj komercinj arbitraza teisés mokslas yra linkes Zvelgti jvairiais
pjuviais. Jau vien tai, kad arbitrazas priskiriamas prie alternatyviy gincy
sprendimo budy, rodo, jog turime gana placiai interpretuojamg objekts.
Terminas “alternatyvus” apibréziamas kaip “kita galimybé ar pasirinkimas”,
bet taip pat “metantis i$§0ikj tradicinéms nuostatoms” ar “pakaitalas®.
Jdomu, jog Sie apibréZimai varijuoja nuo egzistuojancios kitos, kitokios
galimybés, iki pakaitalo ar dominuojancio varianto. Alternatyviu gincy
sprendimo biidu taip pat tapo jprasta vadinti bet kokj nevalstybinj gincy
sprendimo biida.

Toks lingvistinis zaidimas néra tvirtas pagrindas aiskinti arbitrazo
prigimtj, taciau puikiai iliustruoja vieng i§ Siame darbe nagrin¢jamos temos
fundamenty — arbitrazo proceso patikimuma. Apie ji buvo diskutuojama visu
Siuolaikinio komercinio arbitrazo egzistavimo laikotarpiu®l. Siekiant, kad
arbitraZzo procesas, kaip alternatyva valstybiniam teismui, biity patrauklus
pasirinkimas potencialiems jo dalyviams, ilgg laikg buvo bandoma didinti

80 Tarptautiniy Zodziy Zodyne ,alternatyvus“ (pranc. alternatif — pakaitinis,
kaitaliojasis) dar ver¢iamas kaip ,,leidziantis viena i§ dviejy galimybiy“. Elektroninis
tarptautiniy ZodZiy Zodynas [interaktyvus. Ziaréta 2017-03-10]. Prieiga per

interneta: <http://www.zodziai.lt/reiksme&word=alternatyvus&wid=822>.

31 Sjuolaikiniu komerciniu arbitrazu §io darbo kontekste laikomas 19 a. pabaigoje —
20 a. pradzioje pradétas naudoti komercinio arbitrazo mechanizmas, kuris, su
daugeliu pakeitimy bei patobulinimy, egzistuoja ir dabar. Dél senyjy komercinio
arbitrazo atmainy 13 — 15 a. zr. pvz. LACHS, M. Arbitration and International
Adjudication in SOONS, A. H. A. International Arbitration: Past and Prospects.
Martinus Nijhoff Publishers, 1990, p. 38.
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arbitrazo patikimuma jvairiais biidais®2. Jau XX a. pradZioje imta kalbéti apie
veiksmingg komerciniy poreikiy tenkinimg, arbitrazo nepriklausomumo nuo
valstybinio teismo naudg ir kt.3* Visgi, ilgalaikéje perspektyvoje isryskéjo ir
priesingos tendencijos. Arbitrazo proceso globalizacija ir vis sudétingesni,
komplikuoti gincai iSSauké biitinybe naudoti | grieztesnius rémus jstatytas
procediiras. Tai buvo daroma, visy pirma, d¢l to, kad arbitrai biity pajégts
suvaldyti procesa, o Salys — apsisaugoti nuo tikétiny grésmiy jame. Dél siekio
arbitrazo procediira padaryti patikimesne ir stabilesne, arbitry bei Saliy
naudojami procesiniai instrumentai ir pats arbitrazas émé vis labiau
formaléti.

Sio tyrimo krypéiai jtakos turéjo J. Jemielniak nagrinéjama teorija
apie arbitrazo teisg®. J. Jemielniak analizuoja tarptautinj komercinj arbitraza
ir plétoja hipoteze, jog tarptautinis komercinis arbitrazas yra
“kolonizuojamas” valstybinio civilinio proceso bei daugeliu aspektu vis
labiau supana$éja (jei dar nesusitapatina) su valstybiniu teismu®. J.
Jemielniak taip pat atspindi Dezalay, Garth pozicija, jog nuspéjamumo ir

32 Atsizvelgiant j tai, kad susitarima dél gin¢o perdavimo arbitrazui $alys paprastai
sudaro ne tuomet, kai kyla ginCas, o kur kas anksCiau — pasiraSydamos sutartj ir
prisiimdamos komercinius jsipareigojimus, Salys Siuo aspektu laikomos tik
potencialiais gin¢o dalyviais.
33 Pavyzdziui, A. Yesilirmak nurodo, kad XX a. pradZioje tarptautinés prekybos ir
komerciniy santykiy bumas buvo pagrindiné priezastis, kodél tarptautinis
komercinis arbitrazas tapo populiariu gindy sprendimo bidu. Zr. YESILIRMAK, A.
Provisional Measures in International Commercial Arbitration. Doctoral
Dissertation, 2003, p. 52.
3 JEMIELNIAK, J. Legal Interpretation in International Commercial Arbitration.
Ashgate, 2014, p. 93-97.
% JEMIELNIAK, J. Legal Interpretation <...>, p. 93, t. p. cituodama NARIMAN, F.
S. The Spirit of Arbitration: The Tenth Annual Goff Lecture. 16 Arb Int’l (2000)
261.
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stabilumo stoka pastiméjo arbitrazg j labiau standartizuoto ir apibrézto
proceso paieskas, dél ko visi arbitrazo procediiros elementai buvo daugiau ar
maziau standartizuoti®,

Visgi, analizuojant laikinyjy apsaugos priemoniy institutg bei jy
taikymo ypatumus arbitraze, rySkéja prieSinga tendencija. Nepaisant
pavieniy atvejy, laikinyjy apsaugos priemoniy taikymo nuostatos ir gairés
vis dar atspindi tg neformalig, lakonisko reguliavimo koncepcija, kuri buvo
(ir galimai tebéra) arbitrazo pagrindas.

Pirma, Siame darbe tiriama, ar arbitraze taikomos laikinosios
apsaugos priemonés yra vienaip arba kitaip standartizuojamos dél a)
saveikos su taikytina teise, b) santykio su valstybiniais teismais. Autoré kelia
klausima, ar arbitrazui bty naudinga $lietis prie valstybinés teisés, renkantis
aiSkesnes, konkretesnes arbitry laisvés taikyti laikingsias apsaugos
priemones ribas. Analizé atlickama per arbitraziniy laikinyjy apsaugos
priemoniy prigimties teorijas, reglamentavimo apzvalga, darbo grupiy,
arbitrazo institucijy bei jstatymy leidéjo pozicija, arbitry sprendimus bei
doktrinines pastabas. Pavyzdziui, jdomu, jog laikinyjy apsaugos priemoniy
taikymo poziiiriu arbitrazas yra perémes kai kuriuos dalykus i§ valstybiy
nacionalings teisés. Aktualils ir verti analizés tokie atvejai kaip nacionaliniy
nuostaty adaptavimas arbitraZzo institucijos iniciatyva (pavyzdziui, Juge des
référés institutas, kurio pagrindu Tarptautiniai prekybos rimai (toliau — ICC)
i§ pranciizi$kos nacionalinés nuostatos iSvysté pre-arbitral referee, o véliau
— laikinojo arbitro institutg)®.

% JEMIELNIAK, J. Legal Interpretation <...>, p. 93, t. p. cituodama: DEZALAY,
Y.; GARTH, B. G. Dealing in Virtue: International Commercial Arbitration and the
Construction of a Transnational Legal Order (University of Chicago Press, 1996)
299, kuris cituojamas: DRAHOZAL, C. R. Commercial Norms, Commercial Codes
and International Commercial Arbitration® 33 Vand J Transnat‘l L (2000) 96.

87 Pranciizijos civilinio proceso kodekso 482- 492 straipsniuose jtvirtintas skubos
teiséjo institutas, kuris 1990 m. tapo pagrindu ICC pasitlyti pre-arbitral referee
institutg. Prancizijos civilinio proceso kodeksas. 2013 [interaktyvus. Zidiréta 2017-
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Antra, didelé dalis procediiriniy klausimy vis dar néra apibrézti,
paliekant tai arbitry diskrecijai: laikinyjy apsaugos priemoniy taikymo
salygos daugumoje arbitrazo taisykliy bei arbitrazo jstatymy néra jtvirtintos,
konkrecios laikinyjy apsaugos priemoniy rusys taip pat nejvardijamos. Tai
sudaro jspiidj, jog visgi siekiama iSsaugoti arbitrazui nuo seno biidinga
neapibréztumg. Vis délto, tais atvejais, kai arbitry diskrecija saveikauja su
valstybiniy teismy diskrecija bei taikytina teise, neapibréztumas gali turéti
neigiamos jtakos (pavyzdziui, arbitry nutarciy dél laikinyjy apsaugos
priemoniy nevykdymas ir kt.). Arbitrazo bylos Salys turi likestj sugebéti
nuspéti, kaip bus pasielgta su pateiktu prasymu dél laikinyjy apsaugos
priemoniy. Paradoksalu, ta¢iau daznai patys arbitrai taip pat nori Zinoti, kaip
pasielgti individualiu atveju. Nors arbitrazas nuo seno buvo pristatomas kaip
neformalus, itin lankstus (taigi, ir neprognozuojamas) gincy sprendimo
budas, prisitaikant prie sudétingesniy ir labiau komplikuoty komerciniy
gin¢y arbitraze sitilomi jvairis teisinio reguliavimo papildymai, tuo paciu
stengiantis neapriboti ir nesuvarzyti arbitry veikimo laisvés. Kita vertus,
tyrimo medziaga rodo, kad arbitraziniame laikinyjy apsaugos priemoniy
taikyme tebeegzistuoja problemos, kurios vargu ar gali biiti i§sprestos paciy
arbitry taip, kaip jiems atrodys tinkama. To fundamentali prieZastis yra
arbitrazo kaip nevalstybinio, savita jgyvendinimo modelj turincio
mechanizmo specifika, kuria ne visuomet palaiko valstybiy teisé ir teismai.

Darbe siekiama i$nagrinéti laikinyjy apsaugos priemoniy taikymo
tarptautiniame komerciniame arbitraze ypatumus, atkreipiant démesj i
apibréztumo — diskrecijos santykj Siy priemoniy taikymo ir vykdymo
kontekste. AiSkumo délei disertacijoje vartojama kategorija ,,arbitry
diskrecija® gali biiti apibréziama kaip teis¢ arbitrams iSeiti uz tiesiogiai
jtvirtinto reguliavimo riby ir priimti sprendimus, susijusius su laikinosiomis
apsaugos priemonémis, savo nuozilira bei vadovaujantis bendraisiais
principais. Terminas ,.teisinis apibréZtumas* tyrime prieSpastatomas tokiai
arbitry laisvei ir darbo kontekste turi biiti suprantamas kaip tiesiogiai

03-16]. Prieiga per interneta: <https://www.legifrance.gouv.fr/Traductions/en-
English/Legifrance-translations>.
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jtvirtintos nuostatos, reguliuojanéios arbitrazinj laikinyjy apsaugos
priemoniy taikyma, kuriomis vadovaujasi arbitrai. Tai valstybiy teis€,
arbitrazo taisyklés, arbitraziniai susitarimai. Kai kuriose potemése Sios dvi
kategorijos — arbitry laisvé spresti ir arbitry pareiga laikytis ,,jstatymo raidés*
— harmoningai saveikauja ir papildo viena kita (pavyzdziui, jstatyminéje
bazéje jtvirtinama arbitry laisvé kai kuriais atvejais spresti savo nuozitira),
kitose jy santykis ir naudojimas kelia daug neaiSkumy.

Temos aktualumas ir naujumas

Mokslinio tyrimo aktualuma, visy pirma, lemia aktyviai pastaraisiais metais
kei¢iamas laikinyjy apsaugos priemoniy arbitraze reguliavimas. Nuo 2006
m., priémus UNCITRAL pavyzdinj jstatyma, valstybés sieké patobulinti ir
modernizuoti savo esamus arbitrazo jstatymus. Kai kurios nuostatos buvo
inkorporuotos be didesniy gincy, kitos (kaip, antai, priemonés taikymas
nepranesus kitai Saliai, kuri kélé daug diskusijy dar svarstant UNCITRAL
pavyzdinj jstatymg) vis dar tebegryninamos. Taip pat démesio skirta
laikinojo arbitro institutui, kurj arbitrazo taisyklése nuo 2010 m. jtvirtino
daugelis tarptautiniy arbitrazo institucijy. Nors, kaip bus atskleidziama Siame
tyrime, nebuvo drastisky pakeitimy laikinojo arbitro instituto reguliavime,
visgi, nuolatinis ,,nuosaikus® nuostaty koregavimas (terminai, laikinojo
arbitro atlygis ir pan.) rodo, jog $i tema islicka aktuali tiek doktrinos, tiek
istatymy leidéjo sarase.

Kalbant apie Lietuva, 2012 m. jsigaliojo naujasis komercinio
arbitrazo jstatymas, atneS¢s daug naujoviy, susijusiy su arbitrazinémis
laikinosiomis apsaugos priemonémis. Lyginant 2012 m. komercinio
arbitrazo jstatymo redakcija su 1996 m. Lietuvos komercinio arbitrazo
jstatymu, senajame variante arbitrazinéms laikinosioms apsaugos
priemonéms buvo skirti vos du straipsniai, tuo tarpu naujoji redakcija jau turi
visg atskirg skyriy, dedikuotg laikinosioms apsaugos priemonéms*, Tai rodo

% Lietuvos Respublikos komercinio arbitrazo jstatymas (su pakeitimais ir
papildymais). Valstybés Zinios, 1996, Nr. 39-961, 12 ir 20 str.
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inovatyvig Lietuvos jstatymy leidéjo pozicija, paremta UNCITRAL
pavyzdiniu jstatymu bei pasaulinémis tendencijomis, pripazjstan¢iomis
arbitry teise¢ skirti laikingsias apsaugos priemones.*® Disertacinis tyrimas
Lietuvai yra aktualus, kadangi net ir jsigaliojus naujajai komercinio arbitrazo
istatymo redakcijai vis dar liko daug probleminiy klausimy, jautriy tiek
Lietuvoje vykstantiems arbitrazo procesams, tiek uzsienio arbitrazo
procesams, turintiems vienokj ar kitokj rysj su Lietuva: taikymas tretiesiems
asmenims, skubus nutarties vykdymas, taikymas nepraneSus kitai Saliai,
taikymas, kai priemoné nenumatyta komercinio arbitrazo jstatyme. D¢l $iy
priezasCiy Lietuvoje kartais vis dar prisibijoma arbitraziniy laikinyjy
apsaugos priemoniy ir laikomasi konservatyvios pozicijos, jog patikimiau
kreiptis j valstybinj teisma.

Tyrimo tematika yra nauja ir originali Lietuvos arbitrazo mokslo
kontekste, kadangi tai yra pirmoji tokios apimties ir i§samumo moksliné
analizé¢ Sia tema. Tyrime nagrinéjami ir tie klausimai, kurie dar jaunoje
Lietuvos arbitrazo sistemoje nebuvo iskelti, taciau neabejotinai bus aktualiis
artimoje ateityje. Kita vertus, autoré, atlikdama tyrima, sieké j tarptautiniam
kontekstui nebe tokia nauja kaip Lietuvos nacionalinei teisei tematika
pazvelgti kitu kampu, kompleksiskai vertinant arbitrazo mechanizmo
elementus bei kritiSkai pazvelgiant j jy tarpusavio santykj.

Tyrimo reikSmé

Siuo tyrimu siekiama nubrézti aiskesnius laikinyjy apsaugos priemoniy
taikymo arbitraze standartus, kurie pasitarnauty veiksmingam priemoniy
taikymui. Autoré neskatina prisiimti aklai proarbitraziskos pozicijos,
greiCiau prieSingai — apsvarstyti kontraversiSkas tendencijas bei praktika
Sioje srityje. Tyrimas gali biiti naudingas jstatymy leidéjams bei arbitrazo
instituciniy taisykliy kuréjams, vertinant, kiek teisinio (ne)apibréztumo ir
arbitry sprendimo laisvés taikant laikingsias apsaugos priemones palikti

3 MIKELENAS, V.; NEKROSIUS, V.; ir ZEMLYTE, E. Lietuvos Respublikos
komercinio arbitrazo jstatymo komentaras. 2016, p. 88.
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minétuose dokumentuose; arbitrams, sprendziant, kokiais principais
vadovaujantis bus pasiektas laikinyjy apsaugos priemoniy taikymo tikslas;
arbitrazinj susitarimg sudaranc¢ioms Salims, ieSkant fundamentaliy gairiy,
kaip tikétinai biity iSsprestas klausimas dél laikinyjy apsaugos priemoniy
ginco atveju; teisés teoretikams ir praktikams, plétojant Sios teisés mokslo
atSakos analize. Tyrimas yra vertingas, nes Siandieninis komercinis
arbitrazas reikalauja atsakymo: kaip arbitrazas gali efektyviai apsaugoti
komercinius Saliy interesus?

Tyrimo tikslas ir uzZdaviniai

Darbo tikslas yra, iSanalizavus laikinyjy apsaugos priemoniy taikymo
arbitraze mechanizma, jvertinti, kokig jtaka laikinyjy apsaugos priemoniy
taikymo efektyvumui arbitraze daro teisinis apibréztumas ir arbitry
diskrecija.

Siekiant uzsibrézto tikslo yra keliami tokie uzdaviniai:
1) Atskleisti arbitrazo teismo teisés skirti laikingsias apsaugos priemones
prigimtj;
2) ISnagrinéti pagrindinius laikinyjy apsaugos priemoniy tarptautiniame
komerciniame arbitraze raidos etapus;
3) I8analizuoti atskiry laikinyjy apsaugos priemoniy taikymo tarptautiniame
komerciniame arbitraze ypatumus;
4) Ivertinti valstybiy poziiirj i $ia arbitry teise;
5) Istirti, kokie laikinyjy apsaugos priemoniy reguliavimo bei taikymo
pokyc¢iai vyko ir tebevyksta Siuolaikiniame tarptautiniame komerciniame
arbitraze;
6) Identifikuoti arbitraze taikomy laikinyjy apsaugos priemoniy
probleminius aspektus;
7) Atskleisti valstybiniy teismy vaidmenj taikant bei padedant taikyti
laikingsias apsaugos priemones tarptautiniame komerciniame arbitraze;
8) Pasiiilyti galimus sprendimus laikinyjy apsaugos priemoniy mechanizmo
tarptautiniame komerciniame arbitraze tobulinimui.
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Ginamieji teiginiai

1) Dabartinis tarptautinis arbitrazo reguliavimas pateikia arbitrazo teismams
tik bendras gaires dél laikinyjy apsaugos priemoniy taikymo ir daugeliu
atvejy ne tik neapriboja, bet ir skatina arbitry savarankiskuma bei lanksc¢ius
sprendimus taikant laikingsias apsaugos priemones.

2) Arbitrai savo praktikoje remiasi taikytina teise ne todél, kad néra pajégiis
jvertinti situacijos naudodamiesi bendraisiais arbitrazo principais ir arbitrazo
taisyklémis, o todél, kad neatsizvelgus j nacionalinés teisés nuostatas kyla
pavojus, jog sprendimas dél laikinyjy apsaugos priemoniy nebus vykdomas.

3) Arbitrai ne visais atvejais gali veiksmingai pritaikyti laikingsias apsaugos
priemones, todél valstybinio teismo pagalba arbitrams taikant laikingsias
apsaugos priemones tarptautiniame komerciniame arbitraze yra bitina.

4) Lietuvos teisinis reguliavimas dél arbitraze taikomy laikinyjy apsaugos
priemoniy yra progresyvus ir atitinka Siandiening tarptauting praktika.

Tyrimo objektas

Tyrimo objektas yra laikinyjy apsaugos priemoniy taikymas tarptautiniame
komerciniame arbitraze. “Tarptautinis komercinis arbitrazas” kai kuriy
autoriy apibréziamas kaip neteisminis gincy dél sandoriy, kurie susij¢ su
dviem ar daugiau valstybiy, sprendimas®. Tarptautinio arbitrazo sgvoka
gana placiai apibrézé UNCITRAL pavyzdinio jstatymo kur¢jai. Arbitrazas
laikomas tarptautiniu, jei: a) arbitrazinio susitarimo sudarymo metu Saliy
verslo vieta yra skirtingose valstybése; b) arbitrazo vieta yra kitoje nei Saliy
verslo vieta valstybgje; ¢) isipareigojimy vykdymo ar ginco objekto vieta yra
kitoje nei Saliy verslo vieta valstybéje; c) Salys susitaré, kad su arbitraziniu

40 Pyz. MOSS, G. C. International Commercial Arbitration. Party Autonomy and
Mandatory Rules. AIT Otta AS, 1999, p. 43.
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susitarimu susij¢ klausimai turi ry$j su daugiau nei viena valstybe.
Atsizvelgiant | tai, kad UNCITRAL pavyzdinis jstatymas yra itin daznai
naudojamas ir universalus arbitrazo Saltinis, Siame darbe bus tyring¢jami
laikinyjy apsaugos priemoniy taikymo aspektai arbitrazo gincuose, kurie
patenka | minéta UNCITRAL apibrézimg ir yra tarptautiniai UNCITRAL
pavyzdinio jstatymo prasme.

Taip pat tarptautinis komercinis arbitrazas tyrimo kontekste
apsiriboja instituciniu arbitrazu, t. y. tokiu, kuris yra susietas su viena ar kita
nuolat veikian¢ia arbitraZo institucija kaip administruojanciu subjektu. Ad
hoc arbitrazas  iSlieka sudétingu analizés objektu, kadangi nesant
administruojancios institucijos, informacija bei procesiniai aspektai daznai
yra neprieinami arbitrazo tyréjams. Taigi, tampa sudétinga nagrinéti tokj ad
hoc mechanizma, baiminantis itin nenuoseklaus, fragmentisko tyrimo. Be to,
vertinant laikinyjy apsaugos priemoniy taikymo arbitraze tendencijas,
tyrimui labai reik§mingi “instituciniai” faktoriai*’. Vienas i rySkiausiy
arbitrazg standartizuojanciy elementy yra arbitrazo institucijos ir jy
naudojamos arbitrazg reguliuojancios taisyklés.

Disertacinio tyrimo objektu laikinyjy apsaugos priemoniy taikymas
valstybiniuose teismuose yra tik ta apimtimi, kiek tai susije su arbitrazo
procese taikomomis priemonémis. Taip pat valstybiniy teismy pozicija dél
laikinyjy apsaugos priemoniy yra analizuojama tik tyrimo temos ribose.

Tyrimo struktiira

41 Art. 1(3) of UNCITRAL Model Law on International Commercial Arbitration,
1985, with amendments as adopted in 2006. [interaktyvus. Zitréta 2016-10-14].
Prieiga per interneta: <https://www.uncitral.org/pdf/english/texts/arbitration/ml-
arb/07-86998 Ebook.pdf>.

42 J. Jemielniak i$skiria institucinio arbitrazo faktorius tiek makro lygmenyje (nauji
regioniniai bei tarptautiniai dominuojantys arbitrazo subjektai, saveika tarp arbitrazo
centry), tiek mikro lygmenyje (veikimas naudojant forum shopping individualiu
atveju). Zr. JEMIELNIAK, J. Legal Interpretation <...>, p. 2-3.
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Disertacija sudaro jvadas, keturi skyriai ir iSvados. Pirmajame skyriuje
atskleidziama arbitraziniy laikinyjy apsaugos priemoniy prigimtis, arbitry
teis¢ skirti laikingsias apsaugos priemones, laikinyjy apsaugos priemoniy
taikymo principai ir salygos. Antrajame skyriuje nagrin¢jami laikinyjy
apsaugos priemoniy arbitraze parinkimo bei taikymo aspektai: ribojimai,
ginami interesai, priemoniy raiSys, forma, atliekama arbitraziniy laikinyjy
apsaugos priemoniy skyrimo, pakeitimo ir panaikinimo procediiriné analizé
bei galimy sankcijy uz priemoniy nevykdyma skyrimas. Treciajame skyriuje
tiriamas laikinyjy apsaugos priemoniy taikymas arbitraze iki arbitrazo
teismo suformavimo momento. Siame skyriuje aptariamas ir vertinamas
laikinojo arbitro institutas bei kreipimasis j valstybinj teismag kaip jam
iSliekanti alternatyva. Ketvirtasis skyrius skirtas arbitraziniy laikinyjy
apsaugos priemoniy vykdymo problematikai. Siame skyriuje analizuojama
valstybiniy teismy pagalba arbitrams taikant laikingsias apsaugos priemones,
valstybiniy teismy savarankiskas priemoniy taikymas arbitraze ir Saliy teisé
atsisakyti valstybinio teismo pagalbos Siuo klausimu. Disertacija baigiama
iSvadomis ir pasiiilymais tolesniems tyrimams $ia tema, literatiiros ir naudoty
Saltiniy sarasSu, autorés publikacijy ir pranesimy disertacijos tema sarasu.

Tyrimo $altiniai

Nors Lietuvoje komercinio arbitrazo reguliavimas atitinka aukstus
tarptautinius standartus ir progresyviai reglamentuoja arbitrazo procesus,
pasigendama i§samaus ir nuoseklaus Lietuvos autoriy tyrimo dél laikinyjy
apsaugos priemoniy taikymo komerciniame arbitraze. Temos analizei i$
esamy lietuvisky Saltiniy labiausiai pasitarnavo V. Mikeléno, V. NekroSiaus
ir E. Zemlytés Lietuvos komercinio arbitrazo jstatymo komentaras, uzpildes
komercinio arbitrazo jstatymo nuostaty aiSkinimo spragas.”® Laikinyjy
apsaugos priemoniy taikymo ypatumus Lietuvos komerciniuose arbitrazuose

4 MIKELENAS, V.; NEKROSIUS, V.; ir ZEMLYTE, E. Lietuvos Respublikos
komercinio <...>.
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taip pat yra nagrinéje E. Sinkevi¢ius ir R. Norkus*, N. Kaminskiené*, A.
Sekstelo®. R. AudzeviGius ir D. Parchajev tyringjo teismy vaidmen;j
arbitrazo procese pagal Lietuvos teis¢*’. Taigi beveik visi rasti lietuviski
Saltiniai nagrinéjama tema apsiriboja straipsniais, todél yra gana siauri ir tik
fragmentiSkai paliecia laikinyjy apsaugos priemoniy arbitraze klausimg.
Laikinojo arbitro institutas Lietuvoje taip pat nebuvo pladiai nagrinétas,
taciau laikinojo arbitro klausimg, kiek tai susij¢ su nauja Tarptautiniy
prekybos riimy arbitrazo reglamento redakcija, yra aptare V. V. Pavan, G.
Zukova ir V. Chvalej*®. Autoré tyrime taip pat remiasi savo 2015 m.

4 SINKEVICIUS, E.; ir NORKUS, R. Laikinyjy apsaugos priemoniy taikymas
nagringjant ginus Lietuvos komerciniuose arbitrazuose. Jurisprudencija, 2013, 20
(1), p. 197-206.
45 KAMINSKIENE, N. Application of Interim Measures in International Arbitration:
the Lithuanian Approach. Jurisprudencija, 2010, 1 (119), p. 243-260.
4% SEKSTELO, A. Laikinyjy apsaugos priemoniy taikymas arbitraze: prielaidos ir
salygos. Justitia, 2012, Nr. 77.
47 AUDZEVICIUS, R.; ir PARCHAJEV, D. Teismy vaidmuo arbitrazo procese
pagal Lietuvos teise. Teisé, 2017, Nr. 102, p. 84.
4 CHVALEJ, V.; PAVAN, V. V,; ir ZUKOVA, G. Nauja Tarptautiniy prekybos
rumy arbitrazo reglamento redakcija. Teisé, 2013, Nr. 86, p. 201-216.
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pasirodziusiais straipsniais ,,Skubos arbitro institutas“?® bei ,,Arbitrazo
teismo taikomo draudimo paraleliai bylinétis teisiné prigimtis ir praktika“*°.

Uzsienio tyrimai dél laikinyjy apsaugos priemoniy taikymo
komerciniame arbitraze kur kas gausesni, taip pat daug seniau inicijuoti nei
Lietuvoje. Bendrajai tyrimo krypciai ir pamatiniams teiginiams daugiausiai
jtakos turéjo E. Gaillard® bei J. Jemielniak® darbai apie arbitrazo prigimtj,
autonomisko ir formalizuoto arbitrazo teorijas. A. Yesilirmak savo daktaro
disertacijoje, véliau isleistoje kaip monografija, nagringjo butent laikinyjy
apsaugos priemoniy taikymg tarptautiniame komerciniame arbitraze®,
Atsizvelgiant | tai, kad A. Yesilirmak tyrimas pristatytas dar 2003 metais

4 BLIUVAITE, M. Skubos arbitro institutas. Teis¢, 2015, t. 96, p. 112-125
[interaktyvus. Zidréta 2016 m. liepos 29 d.]. Prieiga per interneta:
<http://www.zurnalai.vu.lt/teise/article/view/8760>. Terminas Emergency
arbitrator literatiiroje ver¢iamas kaip ,,laikinasis arbitras“ arba ,,skubos arbitras®.
Disertacijoje vartojamas pirmasis terminas, ta¢iau abu terminai yra lygiaveréiai ir
turi tokig pacig reikSme. Autoré savo 2015 m. pasirodziusiame straipsnyje vartojo
pazodinj ,,skubos arbitro* vertima, taciau atsizvelgiant j tai, jog Vilniaus komercinio
arbitrazo teismo reglamente naudojamas ,,laikinojo arbitro* terminas, manytina, kad
siekiant didesnio aiSkumo ir nuoseklumo deréty vartoti tokj vertima, kokj naudoja
Lietuvos arbitrazo institucijos.
5 BLIUVAITE, M. Arbitrazo teismo taikomo draudimo paraleliai bylinétis teisiné
prigimtis ir praktika. Teis¢, 2015, t. 97, p. 101-115 [interaktyvus. Zidiréta 2017 m.
kovo 18 d.]. Prieiga per interneta:
<http://www.zurnalai.vu.lt/teise/article/view/9827>.
51 GAILLARD, E. Legal theory of international arbitration. Martinus Nijhoff
Publishers, 2010.
52 JEMIELNIAK, J. Legal Interpretation <...>.
% YESILIRMAK, A. Provisional Measures in International Commercial
Arbitration. Kluwer Law International, 2005.
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(monografija jo pagrindu isleista 2005 metais), autoré turéjo daug naujos
aktualios medZziagos analogiskos temos analizei. Tarp kity reikSmingy
Saltiniy — Poudret ir Besson®, D. Joseph QC®, T. H. Webster, M. W.
Buhler’®, G. Born®” darbai. G. Born knygos buvo vertingos ne tik dél
iS8samios doktrininés analizes, taciau ir dél aptariamy praktiniy situacijy bei
sistemiSko arbitrazo byly tyrimo®®. Tarp senesniy $altiniy gana reikSmingi J.
D. M. Lew®, P. Fouchard, E. Gaillard ir B. Goldman® darbai. Sveicarijos ir
tarptautine lyginamaja analize laikinyjy apsaugos priemoniy arbitraze tema

% POUDRET, J. F.; BESSON, S. Comparative Law of International Arbitration.
Sweet&Maxwell, 2007.
% JOSEPH QC, D. Jurisdiction and Arbitration Agreements and their Enforcement.
Sweet&Maxwell, 2" Edition, 2010.
% WEBSTER, T. H.; BUHLER, M. W. Handbook of ICC Arbitration. 3rd ed.
Sweet&Maxwell, 2014.
5" BORN, G. B. International Commercial Arbitration. Volume Il, Kluwer Law
International, 2009; BORN, G. B. International Commercial Arbitration. 2nd
Edition, Kluwer Law International, 2014.
% BORN, G. B. International Arbitration. Cases and Materials. Wolters Kluwer,
2011.
% LEW, J. D. M. Commentary on Interim and Conservatory Measures in ICC
Arbitration Cases. ICC International Court of Arbitration Bulletin, 2000, Vol. 11,
No. 1.
8 GAILLARD, E.; SAVAGE, J. Fouchard, Gaillard, Goldman on International
Commercial Arbitration. Kluwer Law International, 1999.
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yra atlikes M. Blessing®L. I§ uzsienio autoriy laikinojo arbitro temoje galima
biity i§skirti A. Ghaffari, E. Walters®?, C. Boog, J. Menz®,

Taip pat didele reikSme tyrimui turéjo autoriai, nagrinéje atskiry
arbitrazo taisykliy jgyvendinimg laikinyjy apsaugos priemoniy kontekste.
Isskirtini S. Wade, P. Clifford ir J. Clanchy, parenge LCIA taisykliy
analize®, taip pat ICC taisykles tyres jau minétas J. D. M. Lew®. Be to, daug
vertingos paruosiamosios medziagos buvo rasta UNCITRAL pavyzdinio
jstatymo darbo grupés dokumentuose®®.

61 BLESSING, M. Introduction to Arbitration — Swiss and International
Perspectives. 1999, para. 859 [interaktyvus. Ziaréta 2016-02-11]. Prieiga per
internetg: <http://www.baerkarrer.ch/publications/4 3 10.pdf>.

62 GHAFFARI, A; WALTERS, E. The Emergency Arbitrator — The Dawn of a New
Age? (2014) 30, Arbitration International, issue 1.

8 BOOG, C.; MENZ, J. Arbitrating IP Disputes: the 2014 WIPO Arbitration Rules.
Journal of Arbitration Studies, 2014, vol. 24, no. 3.

# WADE, S.; CLIFFORD, P.; CLANCHY, J. A Commentary on the LCIA
Avrbitration Rules 2014. Sweet&Maxwell, 2015, p. 281.

8 LEW, J. D. M. Commentary on Interim <...>.
% UNCITRAL Report of Working Group Il (Arbitration and Conciliation) on the
Work of its Fiftieth Session, p.116, delivered to the General Assembly, U. N. Doc.
A/CN.9/669 (2009) [interaktyvus. Zitréta 2016-04-11]. Prieiga per interneta:
<https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V09/813/43/PDF/\V0981343.pdf?OpenElement>;
UNCITRAL Report of Working Group Il (Arbitration and Conciliation) on the Work
of its Forty-Seventh Session, delivered to the General Assembly, U. N. Doc.
A/CN.9/641 (Sept. 25, 2007) [interaktyvus. Zitréta 2016-04-11]. Prieiga per
interneta: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V07/870/53/PDF/\VV0787053.pdf?OpenElement>;
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Atsizvelgiant | tai, kad arbitrazas yra konfidencialus komerciniy
gin¢y sprendimo biidas, arbitrazo praktikos dél laikinyjy apsaugos priemoniy
taikymo analizé apsiriboja pavieSintais arbitrazo teismy sprendimais arba jy
fragmentais, taip pat informacija, rasta antriniuose Saltiniuose.

Tyrimo metodai

Pagrindiniai $iame darbe naudoti mokslinio tyrimo metodai yra lyginamasis,
lingvistinis, sisteminis, istorinis ir teleologinis.

Lyginamasis metodas buvo reikSmingas analizuojant ir gretinant
Jvairias tarptautines arbitrazo taisykles, taip pat nagriné¢jamos temos teisinio
reguliavimo ypatumus skirtingose jurisdikcijose. Sio metodo pagalba
disertacijoje pavyko atskleisti arbitrazo teismy sprendimy tendencijas bei
skirtumus bendrosios ir kontinentinés teisés valstybése, taip pat iSryskinti
priestaras valstybiy ,,vidaus“ praktikoje. Valstybiniai teismai kai kuriais
atvejais nukrypdavo nuo savo pozicijos taikant laikingja apsaugos priemong

Report of the Working Group on Arbitration and Conciliation on the work of its
forty-third session (Vienna, 3-7 October 2005) UNCITRAL, 43rd Sess., U. N. Doc.
A/CN.9/589 (12 October 2005) [interaktyvus. Zitréta 2016-04-11]. Prieiga per
interneta: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V05/894/78/PDF/\V0589478.pdf?OpenElement>;

UNCITRAL Report of Working Group Il (Arbitration) on the work of its fortieth
session, U. N. Doc. A/CN.9/547 (23-27 February 2004) [interaktyvus. Zitiréta 2016-
04-11]. Prieiga per interneta: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V04/521/51/PDF/V0452151.pdf?OpenElement>;UN
CITRAL Report of Working Group on Arbitration on the Work of its Thirty-Ninth
Session, U.N. Doc. A/CN.9/545 (Dec. 8, 2003) [interaktyvus. Ziaréta 2016-04-11].
Prieiga per interneta: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V03/905/15/PDF/V0390515.pdf?OpenElement>.
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arbitraZze, o lyginamasis metodas pasitarnavo vertinant, kaip ir kokiomis
aplinkybémis tai jvykdavo.

Lingvistinis metodas buvo itin svarbus atskleidziant sagvoky turinj
bei iSryskinant skirtingy savoky naudojimo poveikj efektyviam praktiniam
jgyvendinimui. Ne vienas probleminis klausimas darbe vienaip ar kitaip
sigjosi su savoky tinkamu/netinkamu parinkimu ir i§ to kylanc¢iomis
terminologijoje, matyt, tas, kad néra tinkamos ar netinkamos sgvokos
savaime. Bitent nenuspéjamas ir daznai nesistemiSkas sgvokos
interpretavimas daro ja neveiksminga, o tai buvo atskleista lingvistinio
metodo pagalba.

Tyrime, be kita ko, buvo bandoma apjungti skirtingas valstybiy
pozicijas nagrin€¢jama tema ir jvertinti tarptautine arbitrazo id¢ja atsietai nuo
nacionaliniy nuostaty. Dél Sios priezasties sisteminis metodas pasitarnavo
ieSkant bendry vardikliy valstybiy pritarimg turiniuose tarptautiniuose
Saltiniuose, identifikuojant sutaptis ir neatitikimus rySium su nacionaliniu
reguliavimu. Sio metodo svarba neabejotina tyrime ieskant kompleksiniy,
»apjungianc¢iy“ poziiiriy i laikinyjy apsaugos priemoniy taikymga arbitraze.

Istorinis metodas buvo naudingas tiriant arbitrazo prigimtj bei
buvus] ir esamg santykj tarp arbitrazo ir valstybiniy teismy. Be to, reikSminga
analizé atlikta nagrinéjant laikinyjy apsaugos priemoniy taikymo arbitraze
teoring ir prakting evoliucijg nuo uzuomazgy 19 amziaus pabaigoje — 20
amziaus pradzioje iki $iy dieny. Istorinio metodo pagalba pavyko uz¢iuopti
pradines laikinyjy apsaugos priemoniy arbitraze iniciatyvas bei jy plétojimo
kryptis tarptautiniame ir nacionaliniame kontekste.

Teleologiniu metodu disertacijoje buvo siekiama atskleisti jstatymuy,
tarptautiniy konvencijy bei arbitrazo taisykliy kuréjy tikslus ir i$siaiskinti, ar
arbitrazo teismams naudojantis suteikta diskrecija interpretuoti $iuos tikslus
jgyvendinant laikingsias apsaugos priemones arbitraze neiSkreipiama
pirminé idéja.
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ISvados

1) Disertacinis tyrimas atskleidé, kad laikinosios apsaugos priemoneés
arbitraze néra detaliai ir aiSkiai procediiriskai sureguliuotos, o dabartinis
tarptautinis arbitrazo reglamentavimas pateikia arbitrazo teismams tik
apibendrintas gaires dél laikinyjy apsaugos priemoniy taikymo. Plati arbitry
diskrecija laikinyjy apsaugos priemoniy skyrimo procese vis dar atspindi
arbitrazo komercing ir ,,privacig* prigimtj bei skatina savarankiskuma, taciau
tuo paciu lemia nesistemingus arbitrazo teismy sprendimus dél laikinyjy
apsaugos priemoniy taikymo. AtsiZzvelgiant | nestabilumg bei
neprognozuojama rezultatg prasant laikinyjy apsaugos priemoniy arbitrazo
teisme, vertéty jnesti teisinio aisSkumo iSsamiau bei placiau reglamentuojant
arbitraze taikomy laikinyjy apsaugos priemoniy procediira.

2) Arbitry paskirty laikinyjy apsaugos priemoniy efektyvus jvykdymas
tebéra smarkiai priklausomas nuo lex arbitri. Arbitrazo teismui neatsizvelgus
] nacionalinés teisés nuostatas sprendimas dél laikinyjy apsaugos priemoniy
daznai nebus vykdomas. Nors arbitrai gali remtis ir kitais Saltiniais
priimdami sprendimg dél laikinyjy apsaugos priemoniy taikymo, arbitrazo
teismo pareiga priimti ne tik teisinga ir pagrjstg, bet ir jvykdoma sprendimag
iSlieka. Taigi kalbéti apie veikiancig autonomiska laikinyjy apsaugos
priemoniy procediirg arbitraze, o juo labiau apie autonomiska arbitrazg kaip
tokj kol kas néra pagrindo.

3) Valstybinio teismo pagalba arbitrams taikant laikingsias apsaugos
priemones tarptautiniame komerciniame arbitraze yra bitina ir arbitrazas kol
kas negali buti vienintelé institucija, kurioje arbitrazinio ginco Salys
sprendzia klausimg dél laikinyjy apsaugos priemoniy. Disertaciniame tyrime
nustatyta, kad du pagrindiniai probleminiai atvejai, dél kuriy arbitrai negali
pasitlyti veiksmingos laikinosios apsaugos ir reikalinga valstybinio teismo
pagalba, yra priemonés taikymas tretiesiems asmenims bei priemonés
taikymas nepraneSus kitai Saliai. Sitlytina apsvarstyti galimybe tokiais
atvejais atsisakyti siauro proarbitrazisko pozitirio ir susitelkti j veiksminga
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arbitrazo Salies teisiy apsaugg, tinkamai Salims iSkomunikuojant valstybinio
teismo pranasumg tokiose situacijose bei skatinant ne konkuravima, o
bendradarbiavimg tarp arbitrazo ir valstybiniy teismy.

4) Jvertinus darytina iSvada, kad Lietuvoje teisinis laikinyjy apsaugos
priemoniy arbitraze reguliavimas yra labai progresyvus ir atitinka pasaulines
naujoves bei didele dalimi tenkina autorés bendruosius sitilymus laikinyjy
apsaugos priemoniy instituto arbitraze tobulinimui: 2012 m. jsigaliojes
naujasis komercinio arbitrazo jstatymas numato aiskias laikinyjy apsaugos
priemoniy taikymo salygas, jstatyme iSskiriamos konkrecios laikinosios
apsaugos priemongs, suteikiama galimybé naudotis laikinuoju arbitru,
arbitrams leidziama taikyti ex parte priemones, jtvirtintas nutaréiy dél
laikinyjy apsaugos priemoniy vykdymo mechanizmas, uzsienio arbitrazo
Salims leidziama naudotis laikinyjy apsaugos priemoniy taikymu Lietuvos
teismuose. Kita vertus, rekomenduotina buity Lietuvos komercinio arbitrazo
istatyme numatyti sankcijas arbitrazo Salims dél laikinyjy apsaugos
priemoniy nevykdymo. Manytina, kad tai paskatinty Salis vykdyti paskirtg
priemong gera valia ir galimai atgrasyty nuo piktnaudziavimo teisémis.
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