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RELEVANCE OF THE RESEARCH TOPIC

Robbery is undoubtedly one of the most dangerous criminal
offences, the dangerousness of which depends on several reasons. The theory
of criminal law attributes robbery to the criminal offences referred to as ‘evil in
itself” (Latin, mala en se)' because it encroaches on the fundamental values
protected by criminal law — personal property, health and freedom. The
dangerousness of this crime relates to a violent attempt against another person's
property. Not only that is one of the most dangerous but also one of the most
often committed criminal offences against property and, as a result, robbery
cases constitute the highest workload for courts. According to statistics,
1 923 cases of robbery were registered in Lithuania in 2012, 1 866 in 2013,
1 690 in 2014, 1565 in 2015, and 1277 in 2016.% In 2012, courts of first
instance disposed of 20 665 cases, of which 625 cases under paragraph 1 of
Article 180 of the Criminal Code of the Republic of Lithuania® (hereinafter —
the CC) and 208 cases under paragraphs 2 and 3 of Article 180 of the CC;* In
2013, 20 737 cases were resolved, of which 497 cases under paragraph 1 of
Article 180 of the CC and 167 cases under paragraphs 2 and 3 of Article 180 of
the CC;’ In 2014, 21 674 cases were resolved, of which 547 cases under
paragraph 1 of Article 180 of the CC and 210 cases under paragraphs 2 and 3
of Article 180 of the CC;® In 2015, the courts of first instance disposed of
18 963 cases, of which 464 cases under paragraph 1 of Article 180 of the CC
and 177 cases under paragraphs 2 and 3 of Article 180 of the CC;’ In 2016,

" SVEDAS, G. Veikos kriminalizavimo kriterijai: teorija ir praktika /The Criteria of Criminalization:
Theory and Practice]. Teisé, 2012, No 82, p. 19-20.

* Information Technology and Communications Department under the Ministry of the Interior of the
Republic of Lithuania. Data about registered and detected robberies (Form_PLES) [interactive]. On-
line access: https://www.ird.1t/It/paslaugos/nusikalstamu-veiku-zinybinio-registro-nvzr-
paslaugos/nusikalstamos-veikos-lietuvoje-2006-2015-metais/oid.1023 [accessed on 10 February 2017].
? Criminal Code of the Republic of Lithuania. Official Gazette, 2000, No 89-2741.

* National Courts Administration. The Report on the Hearing of Criminal Cases in 2012. Trial (at 1%
instance courts) [interactive]. The report has been drawn up according to the data of the data base
LITEKO. On-line access: http://www.teismai.lt/lIt/visuomenei-ir-ziniasklaidai/statistika/106 [accessed
on 3 January 2015].

> Ibid., The Report on the Hearing of Criminal Cases in 2013.

% Ibid., The Report on the Hearing of Criminal Cases in 2014 [accessed on 15 May 2015].

7 Ibid., The Report on the Hearing of Criminal Cases in 2015 [accessed on 23 December 2016].




17 115 cases were resolved in total, of which 400 cases under paragraph 1 of
Article 180 of the CC and 155 cases under paragraphs 2 and 3 of Article 180 of
the CC;® These statistical data confirm that robbery cases are often heard in
courts of first instance: they amount to approximately 3.4 per cent of the whole
caseload; 43 per cent of the cases instituted for registered robberies are referred
to court and relevant judgments are rendered. It should also be emphasised that
quite often the hearing of robbery cases is not finalised in this instance of
courts, that is why, on average, 3 per cent of all cases heard each year in the
Supreme Court of Lithuania (hereinafter — also the SCL) have been robbery
cases in the recent five years. The court of cassation resolved 662 cases,” of
which 26 were robbery cases, in 2012; 569 cases,'® of which 16 were robbery
cases, in 2013; 567 cases,'' of which 10 were robbery cases, in 2014;
594 cases,'? of which 24 were robbery cases, in 2015; 454 cases," of which 11
were robbery cases, in 2016."* The overall trend of decrease in the number of
cases'” also includes the decreasing number of robbery cases, however, the
percentage of proceedings at court has not been changing so far and the
proportion of robbery cases in the overall number of cases disposed of at court
has not decreased, and the statistics of the recent five years shows that
approximately 2.5 per cent of the robbery cases adjudicated at the court of first
instance are referred to the court of cassation. Thus, it may be held that the
issues of law application (Article 180 of the CC) are still relevant and different

problems arise in the interpretation of law of this area.

¥ Ibid, The Report on the Hearing of Criminal Cases in 2016. On-line access:
http://www.teismai.lt/lt/visuomenei-ir-ziniasklaidai/statistika/4641 [accessed on 4 July 2017].

? 2012 Annual Information Report of the SCL [interactive]. Vilnius, 2013, p. 55. On-line access:
http://www.lat.It/lt/naujienos/metiniai-pranesimai.html [accessed on 5 November 2016].
122013 Annual Information Report of the SCL [interactive]. Vilnius, 2014, p. 79. Ibid.

12014 Annual Information Report of the SCL [interactive]. Vilnius, 2015, p. 67. Ibid.

122015 Annual Information Report of the SCL [interactive]. Vilnius, 2016, p. 59. Ibid.

2016 Annual Information Report of the SCL [interactive]. Vilnius, 2017, p. 60. Ibid.

'* Information according to the data in the data base LITEKO obtained from the Supreme Court of
Lithuania.

' The research study confirms the view that the economic crisis as such does not increase the crime
rate, therefore, the decreasing trend of the number of cases should not be linked with the implications
of the end of the economic crisis: ANDRUSKEVICIUS, A.; ISOKAITE, I.; KRIAUCIONAS, D;
KURIS, E. and others. Krizé, teisés vieSpatavimas ir Zmogaus teisés [Crisis, the Rule of Law and
Human Rights in Lithuania]. Research. Vilnius: Vilnius University, Siauliy Titnagas, 2015, p. 416—
420.




Although the criminogenic situation in Lithuania and its criminal
policy are not always directly interlinked because the criminogenic situation is
less important in law-making than the strategic direction chosen by the
legislator, it may, nevertheless, be assumed that criminal jurisprudence and
law-making may not ignore the factor of offence frequency. Statistics shows
that the offence of robbery is most often committed by young persons,
minors,'® with regard to whom criminal prosecution is painful and difficult. A
prerequisite for proper implementation of the liability of this kind is clear
elements of the offence of robbery, correct interpretation of its attributes and
proper application of the law. Robbery harms several underlying values
protected by criminal law because that crime targets both the person himself
and his property, therefore, the consequences of robbery are always serious
from the material and moral perspective. The efforts of the State to reduce the
number of robberies pursue more than one goal; they also relate to another
public interest of high importance, i.e. mitigation of the consequences of
serious crimes — reduction of the use of weapons also makes it possible to
reduce the number of serious bodily injuries or killings.'” Presumably the first
(and, probably, one of the main) precondition for the accomplishment of the
above-referred goals is a clear concept of a criminal offence, the development
of which always relates to the establishment of clear attributes of criminal
offence elements in a criminal law and to uniform interpretation of their
content in case law.

The Constitutional Court has also held in its jurisprudence that the
legal regulation established in laws must be clear, easy to understand,
consistent, legislative wordings must be accurate, consistency and internal
harmony of the legal system must be ensured.'® The adoption of the 2000

Criminal Code of the Republic of Lithuania established new elements of the

'® DRAKSAS, R. Svarbesni nepilnameéiy baudziamosios atsakomybés klausimai [Some More

Important Issues of Criminal Liability of Minors]. Vilnius: Eugrimas, 2005, p. 12, 14.

7 TONRY, M. The Oxford Handbook of crime and public policy. Oxford university press, 2009,
p. 103.

' Ruling of 16 January 2006 of the Constitutional Court ‘On the Compliance of the Code of Criminal
Procedure of the Republic of Lithuania with the Constitution of the Republic of Lithuania’. Official
Gazette, 2006, No 7-254.



crime of robbery. Important changes were introduced in the principal attributes
of the elements of robbery, the qualified elements of robbery were also revised.
A substantial change was made in the attribute ‘way of commission of
robbery’, which also predetermined a different assessment of offence
completion; an entirely different system for grouping the qualifying attributes
was created, introducing the qualifying attributes that had not been applied
until that time, etc. Thus, the legislation brought about a new challenge in the
interpretation of robbery elements and application of the criminal law, and the
set objectives have been pursued for more than a decade already. With the new
content of the robbery elements established in the criminal law, the case law of
cassation has been developed since the entry into force of the 2000 CC that laid
down the foundations for proper application of the law and for the
development of the concept of the said crime, however, there was, in principle,
no consistent research on this topic. Given the lack of research on robbery
elements, it is not easy to assess not only the composition of the crime
elements established in Article 180 of the 2000 CC and the crime concept as
such, it is also difficult to provide a systematic assessment of crimes against
property with clear and consistent crime elements established in legal acts and
internally coherent provisions. The situation of research of the elements of
robbery in criminal law is rather controversial — although, in fact, the case law
developed in robbery cases is extensive and diverse, research on the elements
of robbery has been very fragmented so far. The attributes of robbery elements
have been so far researched only in the context of other criminal offences.

In order describe the above-mentioned situation in the science of
law, it may be said that after the adoption of the 2000 CC there were no
consistent research studies that would provide a quality description of the
content of the attributes of the elements of the criminal offence of robbery and
would make a general analysis of the case law on their application and
interpretation; although the case law of robbery cases is very extensive, there is
lack of assessment of the legal technique inherent in descriptions of attributes

of the elements of this criminal offence. On the one hand, the legislation



related to this crime was rather stable after the entry into force of the 2000 CC
(Article 180 of the CC was amended twice — the elements were supplemented
with new qualifying attributes and no changes were made in the attributes of
the principal elements). On the other hand, the case law of cassation on the
interpretation of different attributes of robbery elements is rather diverse and
dynamic, at times even contradictory. These circumstances also confirm the
relevance of this research and the necessity of a more extensive research on the
elements of the criminal offence of robbery, based on a thorough analysis of
the content of the element attributes of Article 180 and of the rules developed
by the case law of cassation for the application of law. Such research is
important in order to develop the doctrine of the institute of crimes against
property and would supplement it with an in-depth analysis of the attributes of
the elements of the criminal offence of robbery. Therefore, it is obvious that the
chosen topic of the dissertation is relevant for the science of criminal law as

well as law-making, useful for proper application of criminal law.

OBJECT AND OBJECTIVE OF THE RESEARCH

The object of the research — analysis of developments in the
establishment of the attributes (principal and qualifying) of robbery elements,
the interpretation and development of established attributes in the case law of
courts of general jurisdiction.

The objective of the research — to unfold, with reference to the
legislation and its application practice as well as theoretical scholarly analysis,
the concept of robbery, the content of and relationship between the attributes of
the principal (Article 180(1) of the CC), qualified (Article 180(2) of the CC)
and highly qualified (Article 180(3) of the CC) elements of robbery, to identify
theoretical problems in the legal expression and establishment of the attributes
robbery elements, practical problems in the qualification of robbery offences
and provide recommendations and proposals for the solution of these

problems.
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TASKS OF THE RESEARCH

The research objective can be attained through the accomplishment of the

following tasks:

)

2)

3)

4)

S)

6)

to analyse different variants of the concept of robbery by means of
comparative, historical and other methods;

to unfold the development trends of the concept of robbery in the
criminal laws that were in force in Lithuania;

to study the content of the principal and qualified elements of
robbery as established in the 2000 CC;

to assess the accuracy, clarity and criminalisation adequacy
(inadequacy) of the robbery elements (principal and qualified)
established in the criminal law, the relationship between their
content and the attributes of other criminal offences;

to formulate the rules for qualifying the attributes of the elements
(principal and qualified) of robbery with reference to the case law of
cassation;

to provide proposals and recommendations for legislative
improvements in order to improve the expression of the attributes of
the elements (principal and qualified) of robbery in the CC, for the

interpretation of their content in the doctrine and case law.

OVERVIEVW OF RESEARCH ON THE DISSERTATION TOPIC
AND SOURCES

The sources of this research are laws and other legal acts in force in

the Republic of Lithuania that are relevant for researching the attributes of

robbery elements. The main research source — the Criminal Code of the

Republic of Lithuania (Official Gazette, 2000, No 89-2741). For the purpose

of studying the object and subject-matter of robbery, the Civil Code of the
Republic of Lithuania (Official Gazette, 2000, No 74-2262) was especially

important as a source. An analysis of historical legal acts, i.e. the legal acts in

11



force in the times of the Grand Duchy of Lithuania and the Russian Empire,
during the inter-war (1919—1940) and the so-called soviet periods, which
provided for criminal liability for robbery and set out the attributes of robbery
elements, also facilitated a study of the development aspects of the concept of
robbery. Moreover, the research also relied on the targeted selection of foreign
criminal laws (their effective wordings). Based on the Criminal Codes of
Poland, Russia, Belarus, Ukraine, France, the United Kingdom, Germany, Italy
and other states it was sought to show the differences and similarities in the
legal concept of robbery elements as established in the law of the above-
referred countries, underline positive features and shortcomings of the statutory
establishment of robbery elements in Lithuania, highlight problematic issues
and offer potential models for their solution.

Another highly important source of the research, which has received
much attention, is the extensive case law of the Supreme Court of Lithuania on
the interpretation and application of the attributes of robbery elements in
robbery proceedings. 492 cassation rulings have been selected, thus, it may be
said that the research includes a thorough analysis of the case law of court of
cassation in robbery proceedings for the period between 2004 and
September 2017. This period of time has been chosen due to its link with the
interpretation and application of the provisions of the 2000 CC on the basis of
the precedents developed. An analysis of certain specific issues also relied on
the case law of the courts of appeal and first instance relevant for the subject-
matter of this research. A discussion of the ideas expressed in the works of
foreign scholars partly relied on the case law of foreign courts as a secondary
source.

The works of Lithuanian and foreign (mostly Russian and Italian)
researchers were also analysed in this dissertation. It should be noted that the
scientific literature of Lithuania discusses the topic of robbery only
fragmentarily and most often along with research of other criminal offences.
There are fragmentary discussions of the constituent elements of robbery in

dissertations, textbooks or scientific articles, which focus on other criminal

12



offences against property. Exceptional mention should be made of the
monograph of O. Fedosiukas'® on property extortion where certain attributes of
robbery elements are analysed through comparison with property extortion; the
elements of aggravated theft are in the focus of the dissertation of
A. Vosyliate® where criminal liability for robbery is discussed with reference
to the relationship with open theft and from the perspective of qualifying
attributes (seizure of valuables of high value and high scientific, historical or
cultural significance). The interpretation and qualification issues of attributes
of robbery elements are also partly discussed in the works of researchers
focusing on criminal offences against health and life, for example, in the
doctoral dissertation of R. Aliukoniené®' on theoretical and practical problems
of qualification of serious health impairment, in the dissertation of A. Milinis*
where elements of murder are analysed. General attributes of the elements of
robbery are discussed in the scientific publications by A. Draksiené®. Mention
should also be made of the book of A. Pikelis**, judge of the Supreme Court of
Lithuania, dealing with the issues relevant for the interpretation of the
attributes of robbery elements. The concept of robbery has changed after the
adoption of the 2000 CC, therefore, in order to unfold the essence of the legal
changes in the research, reference was also made to the works of researchers of

different time periods; these works are, inter alia, important due to the fact that

19 FEDOSIUKAS, O. Turto prievartavimas ir jo kvalifikavimas [Extortion and its Legal Appraisal)].
Monograph. Vilnius: Law University of Lithuania, 2002.

0 VOSYLIUTE, A. Baudziamoji atsakomybé uz kvalifikuota vagyste [Criminal Liability for
Aggravated Theft]. Doctoral Dissertation. Vilnius University, 2009.

2 ALIUKONIENE, R. Sunkus sveikatos sutrikdymas: teorinés ir praktinés kvalifikavimo problemos
[Severe Health Impairment: Theoretical and Practical Problems of Qualification]. Doctoral
Dissertation. Vilnius University, 2007.

2 MILINIS, A. Baudziamoji atsakomybé uz nuzudyma be pavojinguma didinan¢iy ir maZinanc¢iy
aplinkybiy (BK 129 straipsnio 1 dalis) /[Criminal Liability for Murder without Circumstances
Aggravating and Mitigating (Part 1 Art. 129 of the Criminal Code)]. Doctoral Dissertation. Vilnius
University, 2009.

» DRAKSIENE, A. BaudZiamoji atsakomybé uz vagyste [Criminal Liability for Theft]. Teisé, 2000,
No 37; DRAKSIENE, A.; STAUSKIENE, E. Nusikaltimai nuosavybei Lietuvos ir kity Saliy
baudZiamuosiuose jstatymuose [Crimes against Property in Lithuanian and Foreign Criminal Laws].
Vilnius: Vilniaus universiteto leidykla, 1998.

# PIKELIS, A. Baudziamosios teisékiiros labirintai. Lietuvos Auks¢iausiojo Teismo Senato nutarimas
ir teismy praktika taikant Baudziamojo kodekso 178 ir 180 straipsnius [Labyrinths of Criminal
Legislation. Resolution of the Senate of the Supreme Court of Lithuania and Case Law on the
Application of Articles 178 and 180 of the Criminal Code]. Vilnius: Petro ofsetas, 2011.

13



they analyse the attributes of robbery which have been historically preserved in
the 2000 CC. For this reason, the works of scholars, such as V. Stankevicius,
N. S. Tagancev (Taeanyes), as well as A. Klimk, A. Apanavicius, E. Bielitinas
and others were important for the research. Out of foreign scholars, the works
by  R.D. Sharapov  (lllapanos), = N. A. Lopashenko  (Jlonawenxo),
V. N. Kudriavcev (Kyopsasyes), A.V.Naumov (Haymos), L.D.Gauchman
(I'ayxman), A.1. Boicov (boiiyos) and other Russian authors were used as
sources; the scientific works of Italian scholars F. Mantovani, F. Sgubbio,
B. C. Baccareda, S. Lalomia, F. Antolisei, G. L. Gatta and other research
studies were analysed. The scientific sources of the law of Italy have been
chosen due to the fact that they speak about criminal legislation and
jurisprudence in a modern democracy based on the rule of law; moreover, they
have been prepared according to the old traditions of criminal law (in
particular, in relation to crimes against property in the scientific area), while
the Lithuanian scientific literature does not, in principle, mention these aspects.
A study of the above-mentioned sources of other countries was necessary and
useful for the purposes of this research as they, in fact, supplement a rather

short list of reference sources in scientific circulation of our country.

SCIENTIFIC NOVELTY, THEORETICAL AND PRACTICAL
RELEVANCE OF THE RESEARCH

The topic of robbery has not yet been adequately explored by the
researchers of criminal law of Lithuania. After the adoption of the 2000 CC,
not a single thorough research has been published on robbery and an abundant
and diverse case law in the cases of this category has not been summarised,
although, as mentioned, robbery is one of the most frequently registered
criminal offences. Therefore, it may be stated that the attributes of robbery
elements have not been researched extensively in Lithuania so far and only in
the context of elements of other criminal offences (thefts, property extortion,
murder for selfish reasons). There was no systematic, comprehensive study

focusing only on the elements of robbery and the overview of the case law of

14



the court of cassation has not been updated since 2005. Such situation suggests
that this research is new in the doctrine of criminal law of Lithuania and may
become a basis for future research because it provides a summary and
assessment of the attributes of the criminal offence elements set out in
Article 180 of the CC and speaks about the problems of the application of law,
which have not been analysed to date.

It is for the first time that this research explores in detail the content
of the attribute ‘way of commission of robbery offence’ by comparing it with
the legal regulation of the relevant foreign countries and, with reference to the
extensive and little known in Lithuania criminal law doctrine of Italy and other
states, provides an assessment of the selected method for the establishment of
the above-mentioned attribute. It is also for the first time that a detailed
analysis is provided of the qualifying attributes of robbery and an assessment is
mode of their mutual relationship, the precision and logics of the concepts used
in law to define these attributes, and their conformity to the substance of the
attribute. New insights are shared whether it was expedient to establish in law
certain attributes, such as the use of a knife; doubts are expressed whether it
was reasonable to introduce the attribute of an explosive, which has not been
applied since the adoption of the Code; criticism is expressed for the
expression in law of the qualifying attribute ‘item specially designed to injure a
person’. For the first time, the concept of the use of an instrument for robbery
is created on the basis of the case law of cassation and the specifics of such use
is unfolded according to the instrument used. Moreover, the research discusses
the categories that are little known and seldom used in the criminal law science
of Lithuania — the types of direct and indirect robbery elements.

For the first time, the case law of cassation in robbery cases between
2004 and 2017 has been summarised. The conclusions of the dissertation
include general proposals and recommendations to underpin the process of
legislation in the improvement of criminal law provisions that define the
grounds of criminal liability for robbery. It is considered that the summarising

statements of the case law contained in this dissertation research can be useful

15



for law practitioners (judges, attorneys at law, prosecutors, etc.) as a
methodological material in investigating and hearing robbery cases.

This dissertation can also be a proper basis to continue research on
the topic of robbery in creating and developing the Lithuanian doctrine of
criminal law in the area of crimes against property. The research results may
also be applied in criminal legislation. The dissertation is expected to be useful
in the education of law students and in the training of professional lawyers,

interesting to all persons interested in criminal law.

RESEARCH METHODS

The methods common in criminal law were applied for the research;
some of the most important methods — systematic analysis, comparative,
linguistic, logical, historical methods.

The research mostly relied on the method of systematic analysis
used to analyse scientific literature, legal acts and case law. This method was
especially suitable for unfolding and understanding the meaning of the content
of attributes inherent in the elements of robbery; it was also used in the
summary of research results, conclusions and proposals.

The comparative method was applied in the study of criminal law
provisions of foreign states (Republic of Italy, Republic of Poland, Republic of
France, Federal Republic of Germany, Russian Federation, United Kingdom,
etc.) related to the attributes of robbery elements. Comparative research
revealed several concepts of the principal elements of robbery, therefore, it has
been chosen in this work to analyse the criminal laws were these concepts are
established from the perspective of the states for which literature was available
from the linguistic perspective.

The linguistic method was applied in order to unfold the meaning
of the concepts reinforced in the law (‘knife’, ‘use’, ‘item specially designed to
injure a person’, etc.), which provides the basis to form the content of the

attribute established in law and assess its logical links.
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The historical method was invoked in this research in order to
discuss the development of principal and qualifying attributes of robbery
elements in laws, provide a comparative overview of the provisions of sources

of law where attributes of robbery elements are established.

STATEMENTS OF THE DISSERTATION TO BE DEFENDED

1. Robbery is treated as a qualifying element of theft, therefore,
attributes of the principal elements of robbery, which have been established in
law by defining the elements of theft by means of equivalent concepts, should
be interpreted uniformly, however, the content of such attributes is not
identical in case law.

2. Apart from the elements of direct robbery as laid down in
Article 180(1) of the CC, the case law also points to the elements of indirect
robbery, which is also in the scope of Article 180(1) of the CC.

3. The same attributes of qualified elements of robbery are
interpreted differently in the case law, moreover, excessive attributes are
assigned to the qualified elements of robbery, therefore, their expression in the
CC should be improved.

4. Qualifying elements of robbery relating to the use of instruments
are described in the law by identifying only characteristics of the instrument as
such but without taking into consideration how the instrument was used,

which, in fact, results in a varying dangerousness of the offence.

SUMMARY OF THE CONTENT OF THE DISSERTATION

The structure of the dissertation is in line with the chosen object of
research and it has been aligned according to the set research objectives. The
dissertation consists of: the introduction discussing the relevance, object,
subject-matter, goal, objectives, sources, scientific novelty, practical
significance, methods of the research, the dissertation statements to be

defended, approval of research results and work structure; the analytical—
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narrative part where the subject-matter and object are analysed in detail in
order to achieve the intended objective of the research; the part discussing the
research results where the dissertation conclusions and proposals are provided;
the list of the reference sources used in the dissertation and the author's
scientific publications. The analytical-narrative part consists of three parts,
which, in their own turn, consist of chapters and sections.

Part One ‘Concept of Robbery’. This part consists of the following
chapters: ‘Attribution of robbery to property crimes’, ‘Criminological and
sociological definition of robbery’, ‘Delimitation between robbery and theft’,
‘Development of the concept of robbery in the law of Lithuania’.

One of the most important topics of this part — discussion of the
concept of robbery in order to identify foundations of the existing concepts of
robbery, define the main differences of these concepts and assess to which of
them the crime elements set out in Article 180 of the 2000 CC should be
attributed.

The research revealed that there are several groups of opinions and
the concept of robbery is treated differently depending on the priority of the
targeted object intended to be protected. It is stated that robbery is a crime with
inherent attributes of crimes against property and crimes against persons. For
this reason, it is often questioned whether that is a certain type of theft or a
crime against the person.” Differences in opinions lead to discussions whether
robbery is a criminal offence of violent or property nature. Considering this
question, the dissertation discusses different opinions on this issue and
explores their arguments. The research supports the opinion that the main
objective of robbery is an attempt against another person's property, while
violence is used only as means to achieve the objective (instrumentary
violence); on this basis, the conclusion is supported that this crime, although
with attributes of a violent crime, has to be interpreted with reference to the

concept of property crimes.

> ABRAMAVICIUS, A.; BIELIONAS, E.; DRAKSIENE, A. and others. Criminal Law. Special Part.
Book 1. Vilnius: Eugrimas, 2001, p. 360.
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From the comparative perspective, relationship between robbery in
other states and Lithuania is discussed. The dissertation shows that the
understanding of the relationship between robbery and theft can be two-fold
because different legal meanings are attributed to the element of violence in
robbery: (1) robbery as assault (Russian, Belarus, Ukraine); (2) robbery as a
violent theft (Poland, Latvia, Estonia, France, Germany, Italy).

While disclosing the specifics of the concept of property seizure by
means of violence, a study of developments in the criminalisation of the
elements of this crime is highly important. For this reason, this part also
discusses the legal regulation of attributes of robbery in Lithuania from the first
known written sources of criminal law to date by dividing chapter
‘Development of the concept of robbery in the law of Lithuania’ into sections
by periods of time: ‘Concept of robbery in the first written sources of law’,
‘Concept of robbery in the Statutes of the Grand Duchy of Lithuania’,
‘Concept of robbery in the criminal laws of the Russian Empire in force in
Lithuania’, ‘Concept of robbery in the laws in force in the Soviet Socialist
Republic of Lithuania’, ‘Concept of Robbery in the criminal laws of the
independent Republic of Lithuania’.

Part Two ‘Attributes of the principal elements of robbery’. This
part specifically analyses the attributes of the principal elements of robbery
under Article 180(1) of the CC. This part consists of the following chapters:
‘Objective attributes of the elements of robbery’ (the sections of this chapter
explore: the concept of the object of robbery, an additional and principal
object, subject-matter, offence and effects, way of commission of robbery,
causal relationship between crime commission and property seizure);
‘Elements of direct and indirect robbery’; ‘Subjective attributes of the elements
of robbery’ (attributes of subject and guilt); ‘Complicity in the commission of
robbery’.

The research discusses the criticism for the attribute of multi-
objectivity based on the argument that the separation of a violent theft is, in

principle, based only on a strong tradition and does not meet any single
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scientific criterion and does not satisfy practical needs. Although, based on the
theoretical predisposition to link crime only with the object of an attempt,
critical opinions are expressed about the concept of several objects and the
autonomy of robbery, the dissertation supports the position that the
establishment of robbery, historically existing in national laws, as one single
criminal offence with several different objects is justifiable, understandable
and reasonable from the legal perspective. It is explained that it would be
irrational to try to separate artificially property seizure from violent actions and
treat them as several criminal offences solely because of belief that one
criminal offence should have only one target — otherwise the entirety of all
actions of the criminal phenomenon would not be thoroughly assessed.

The elements of robbery established in 2000 CC consist of two
objects and include two direct objects of attempt, which are not mutually
equivalent within the meaning of legal protection priority but get adequate
legal protection against dangerous attempts and are necessary for all-inclusive
legal assessment of the offence. The sub-section ‘Additional Object’ analyses
whether, apart from such objects as human health, bodily inviolability and
freedom of personal actions, such goods protected by law as dignity, life,
freedom of sexual determination, public safety should be attributed to an
additional object of robbery.

The sub-section ‘Subject-Matter’ reveals a close relationship
between theft and robbery, distinguishes the main requirements for the subject-
matter of robbery. On the basis of an analysis of the case law, it is shown that it
is not by all qualities that the subject-matter of robbery is identical to the
subject-matter of theft. Items which due to their exceptional turnover are
excluded from the attribute of the subject-matter of robbery are singled out,
possibilities for the legal assessment of such cases are discussed.

The sub-section ‘Offence and consequences’ provides a study of
robbery, its attributes are compared with a similar attributes in theft elements,
the aspects formulated by the case law of cassation specific only for robbery in

the elements of seizure are singled out. At the same time, the issue of
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completeness of robbery is discussed, criteria are distinguished for case law to
be taken into consideration when assessing whether the robber had already
acquired the possibility to dispose of property according to his own will after
taking the property into his physical possession. Taking into consideration an
indirect physical relationship of the offender with the victim at the time of
taking over the property, the issue of application of law is addressed — how to
treat such cases from the legal perspective when the victim himself surrenders,
passes over the property to the offender. Is there an attribute of seizure
characteristic of robbery in such actions?

Much importance is attributed to the sub-section ‘Way of
commission’ where the content of the attribute of the ways of commission of
the offence provided for in Article 180 of the CC are analysed. It shows that
exclusion of the attribute of assault from the robbery elements in the criminal
law of Lithuania was a progressive act as a result of which the form and
content of the attribute of the way of commission of the offence has become
more accurate, doubts in relation to the relationship between assault and the
use of violence and the overlapping of these attributes have been eliminated.
The dissertation reveals that, as far as description of the content of the way of
commission of robbery under Article 180 of the 2000 CC is concerned, there
are still erroneous interpretations of the concept of assault in the doctrine and
case law. The use of this concept in court decisions and in the interpretations of
the attributes of the elements of this offence in the doctrine is inaccurate
because the interpretation of the attributes of robbery elements has been
broadened. It is sought to establish the approach that only three dangerous
conducts — use of physical violence, threat to use physical violence and another
deprivation of the opportunity to resist, constitute the attribute ‘way of
commission of robbery offence’. Taking advantage of the helpless state of the
victim, where the helplessness has not been caused, does not constitute the
attribute ‘way of commission of robbery’.

Efforts have been made in the case law of cassation since the very

first years of application of the 2000 CC to provide for the concept of physical
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violence by setting aside the classification of physical violence by
dangerousness and the seriousness of consequences, therefore, the concept of
the use of physical violence is provided based on the study the case law of
cassation.

In unfolding the content of the threat to use immediate physical
violence, analysis is provided of a broader concept of mental coercion, which
can be understood differently; it is underlined that, for the purposes of
qualification of robbery, it is important that this attribute of robbery elements
consists not of any form of mental coercion (serious insults, humiliation,
bullying, persuading, manipulating, hypnotising, etc.) but only of the threats
expressed in the form which is directly laid down in the criminal law.
Article 180 of the 2000 CC not only establishes threatening as a form of mental
coercion but (differently than, for example, the attribute of a different form of
coercion as established in the elements of extortion) the content of threatening
as such and certain negative consequences are further specified thereby
defining the limits of application of this law. The conditions of threatening
arising out of provisions of the law and developed in the case law of cassation
are discussed and assessed. In addition, legal assessment of perception by the
victim, which is quite considerably debatable, is explored, i.e. what is the
importance of the realistic nature of the threat as perceived by the victim for
the legal qualification of this offence. On this basis, the dissertation discusses
various criteria proposed in the doctrine, on the basis of which it would be
possible to decide whether the threat satisfies the requirement of being
realistic; by means of examples from the case law of cassation, the research
unfolds the trends predominant in Lithuania in assessing the realistic nature of
threats. The question is addressed whether resistance by the victim is relevant
in legal terms in recognising the attribute of threatening. The study of the case
law of cassation reveals a very interesting aspect in the content of this attribute
when the offender creates an intimidating situation through active and specific

conduct or takes advantage of favourable circumstances and, in this way,
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creates an intimidating fearful environment for the victim, which is also
recognised as amounting to the attribute at issue.

An analysis of the attribute ‘any other deprivation of the possibility
to resist’ shows that there is no consensus in the doctrine concerning the
attribution of certain impacts (hypnosis, other manipulation techniques, etc.) on
the person's mental state to one or another type of coercion.® The assessment
of various forms of impact on the mental state of persons leads to even more
discussions. On the other hand, irrespective of diverse possibilities with respect
to this attribute as described in the doctrine, not any actions by the offender can
amount to it; therefore, distinction is made of the properties characteristic only
of this attribute and the delimitation criteria developed in the case law of
cassation are identified.

The research also shows that the case law is exposed to a number of
problems (there is also shortage of consistency) in relation to the attribution of
the offender's actions to the attributes of the use of physical violence or any
other deprivation of the possibility to resist. This reveals the problem of
overlapping attributes of robbery. Courts quite often assess the consequences
of the use of physical violence or a threat of immediate physical violence,
otherwise stated, of the overcoming of the victim's will, also with reference to
the attributes of physical violence or a threat of immediate physical violence
and deprivation of the possibility to resist.

In addition, the problem encountered in the case law when
determining the borderline whether violence is directed towards a person or
against an item is discussed. The purpose for which physical violence,

threatening or any other way of overcoming the will is used is a relevant

*® R.D. Sharapov suggests that such cases should be treated as physical violence because even
informing about future impact in itself causes the state of helplessness for the victim to be assessed as
physical damage. In view of A. S. Rubcova, mental violence can turn into the expression of physical
violence but it is necessary to assess its consequences; she is of the opinion that a person can get a
heart attack, lose consciousness, etc. as a result of the threat, but mental coercion does not become
physical violence as a result of that. PYBIIOBA, A. C. ['unHO03 KaK BUJ MCUXUYECKOTO IPUHYKICHUS.
In: CoBpeMeHHasl yroloBHasl MOJUTHUKA: IOUCK ONTUManbHOM Moaenu. Matepuanst VII Poccuiickoro
KOHTpecca yroiaoBHoro npasa (31 Mas — 1 Mronsa 2012 roxa). Ots. pea. B. C. Komuccapos. Mocksa:
MockoBckuil rocynapcTBeHHbI yHHBepcuteT uM. M. B. JlomoHocoBa, Opuanueckuil daxynbrer:
Ipocnext, 2012, p. 247.
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criterion for qualifying criminal offences as the concurrence of robbery and
murder or as murder and theft. The issue of direction of violence is very
important for the purpose of delimiting robbery offence from open theft.

The description of the concepts of direct and indirect robbery
elements and the assessment of their establishment in the criminal laws of
other states should also be noted as relevant and new. The following
hypotheses of indirect robbery are singled out: (1) when the offender uses
violence right after the seizure of property in order to retain it; (2) when the
offender uses violence right after the seizure of property in order to avoid
prosecution. The case law treats such cases as a modification of the initial
criminal premeditation when new meaning is given to criminal actions.”’
Through comparison with the experience of other states, options for the
assessment of atypical robbery elements are identified and explored. The
special expression the act turned into is rather often used in the case law of
Lithuania to describe the offender's actions. It is explored whether the use of
such concept does not mean atypical elements of robbery. It is concluded that
although the elements of indirect robbery are not directly established in the
criminal law of Lithuania, the concept of indirect robbery is recognised in the
doctrine and developed in the case law of cassation.

The section ‘Subjective elements' unfolds, in addition to the
essential aspects of the attribute of the subject, the cases of erroneous
application that can be found in the case law as far as the type of intent not
provided for in the law is concerned.

Finally, this part describes the trend of complicity in robbery that
was revealed during the research. It also provides an account of the main
problems of qualification of offences relating to the overall assessment of the
attributes of robbery elements and complicity elements (e.g., setting and
overstepping the limits of complicity, assessment of the direction of the intent

of offenders).

%7 For example, the offender is caught during theft by the victim or resistance against property seizure
comes from third persons when they try to stop offender.

24



Part Three ‘Qualifying elements of robbery’. This part consists of
the following chapters: ‘Criteria for grouping qualifying attributes’; ‘Breaking
into premises’; ‘Elements of robbery relating to the use of items dangerous for
human health or life’ (sub-sections: ‘Concept of the use of an instrument’;
‘Knife’; ‘Another item specially designed to injure a person’; ‘Non-Firearms’;
‘Firearms’; ‘Explosives’), ‘Organised group’.

The research groups qualifying attributes of robbery by: the way of
commission of the offence; specifics of the subject-matter; specifics of
complicity.

The question is addressed why robbery by breaking into a storage
facility or a guarded territory, differently than in case of a theft, is not
recognised as a qualifying element. In the absence of separate qualifying
attributes (breaking into a storage facility or a guarded territory) in the
elements of robbery, it should be considered whether such offences are
equivalent to the attribute of breaking into premises. It is discussed how the
concept of an unlawful breaking into premises in robbery differs from an
unlawful breaking into premises in case of a theft. The identified qualification
rules have been formulated by the case law of cassation in the application of
this attribute.

The content of laws of different states reveals that there are very
diverse ways for identifying the attributes of qualified robbery according to the
use of instruments. After the assessment of the structure of Article 180 of the
2000 CC and the approach stated the doctrine regarding the establishment of
the attributes of the criminal offence as well as the examples of other states it is
held that the method of classification of the qualifying attributes established in
the Code to denote the use of instruments lacks accuracy and clarity.

It is shown that the concept of the use of an instrument includes not only
a direct use of the item according to its purpose but also an indirect use. In this
light it is analysed whether there is a basis to treat a direct and indirect use of
an instrument as the acts offences of the same dangerousness within the

meaning of legal qualification under Article 180 of the CC.
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The research provides a separate study of the qualifying attributes
according to the instrument used. An answer is provided to the question what
are the principal criteria on the basis of which items are attributed to separate
qualifying attributes. It is suggested to remove the attribute of the use of a
knife from paragraph 2 of Article 180 of the CC. An assessment is also
provided of relationship between the attribute ‘any other item specially
designed to injure a person’ and the attribute laid down in Article 258 of the
CC and an answer is provided to the question whether these attributes are of
identical content. Moreover, it is revealed that the legal expression of the
above-referred attribute in the 2000 CC is inappropriate because it underlines a
feature of the item — its special use in order to injure, i.e. a certain modification
of the item features, a special remaking or improvement of the item by adding
additional functional properties that did not exist in the initial purpose of
design, while the doctrine and the case law of cassation develops a different
concept of this attribute, which is linked with the dangerousness of method in
which the item was used for robbery — for this reason, proposals are made for
the legislator to improve the description of this attribute in the law. Apart from
the content of the attribute of the use of a non-firearm, an answer is provided to
the question how to treat the situations when use is made of the items the
original design of which was not designated for injuring but which were later
specifically remade and prepared for injuring function. Is it reasonable to
support the opinion that the use of such items should also be considered as
constituting the attribute of the use of a non-firearm.

When unfolding the concept of the attribute of the use of a firearm,
it is important to ascertain the concept of the use of a firearm within the
meaning of paragraph 3 of Article 180 of the 2000 CC and the aspects of its
usage which are characteristic only of the application of this attribute of
robbery. The concept of the use of a firearm in relation to the concept laid
down in the special law regulating the circulation of firearms is discussed; it is
explored whether a formal reliance on the concept of a firearm is sufficient to

state the presence of the attribute. Moreover, the research covers the issues of
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legal assessment of gas-firing arms in the context of this qualifying attribute, as
well as the issue of legal assessment of the use of arms similar to firearms in
robbery when assessing perception by the victim. Criticism is expressed for the
rule developed by the case law of cassation to assess the suitability of a
weapon for usage based, in principle, on specialist findings about the technical
characteristics of a weapon. Proposals are provided how to treat different cases
of firearm use.

For the first time in doctrine, a study is provided of the content of
the qualifying attribute ‘the use of an explosive’, an answer is provided to the
question what the nature of dangerousness of the attribute means. It is revealed
that the dangerousness of the attribute is, in principle, linked with the
circumstance that in such cases considerable damage can be caused not only to
the person himself but also to other persons in the area of explosion as well as
to tangible objects. The question is addressed whether the use of different
pyrotechnic means also constitutes this attribute.

And finally, the content of an organised group and its relationship
with paragraph 3 of Article 25 of the CC is analysed. The problems arising in
the case law in the qualification of offences are discussed and the law
application rules formulated for this attribute are identified. An assessment is
provided of the amendment to paragraph 3 of Article 25 of the CC and of its
importance for the application of the qualifying attribute of robbery.

The dissertation is finalised by conclusions and proposals.

CONCLUSIONS AND PROPOSALS

1. The specifics characterising robbery is a violent
attempt against another person's property in the commission of this offence.
Violence as such is not the main purpose of this criminal offence — it is only a
means to achieve the main objective, i.e. illicit enrichment, therefore, it is
expedient to consider that robbery is a violent offence the main purpose

whereof is violence in itself.
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Therefore, it is proposed to consider the elements of robbery as
laid down in Article 180 of the CC as the element of qualified theft (Article 178
of the CC).

In the cases when violence is the purpose of the offender's offence
or when the offender does not look at his actions as a means to seize another
person's property, it is proposed to qualify such violent actions, considering
resultant consequences, and the seizure of property not as robbery but as the
concurrence of several criminal offences.

2. The development of the concept of robbery after 1990
was gradually forming (and has completely formed it after the adoption of the
2000 CC) the approach that the objective attributes of the elements of robbery
should be combined with the relevant objective attributes of the elements of
theft. The elimination of the attribute of assault in the criminal law of Lithuania
from the elements of robbery was a progressive step — the attributes of robbery
elements have been clearly established, doubts concerning the relationship
between assault and the use of coercion have been expelled and overlapping
attributes have been removed.

3. Several direct attributes of the elements of robbery —
objects of attempt (principal and additional), as set out in Article 180 of the CC
are not mutually equivalent from the perspective of legal protection priority. It
would be most precise to identify the right to property (within the meaning of
civil law) as the principal object of robbery. It is proposed that the health and
inviolability of the person, as well as the freedom of personal actions (except
the freedom of sexual determination) should be identified as additional objects
of robbery in the finite list.

Whereas an additional object of robbery coincides with the objects
of criminal offences provided for in Article 138, 140 and 146 of the CC,
robberies should not be, in addition, qualified as concurrencies under these
Articles.

4. The subject-matter of robbery under Article 180 of the

CC is identified on the basis of three criteria (requirements), which are
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equivalent to the subject-matter of theft: movability, extraneous ownership and
economic value. The only difference between the subject-matters of robbery
and theft is that the minimum value of the subject-matter of robbery has not
been set by law.

5. Seizure (the objective attribute of robbery) — a
physical taking away of an item against the victim’s will and taking the item
into possession. In the case of robbery, a direct physical contact with the item
by changing its location should be considered as an attribute of robbery — it is
also necessary to find out that the resistance against the seizure of that item has
been suppressed.

6. The attributes of the way of commission of the
offence of robbery established in the criminal law — the use of physical
violence, threat of immediate physical violence and another deprivation of the
possibility to resist — are attributes on their own and may not be treated as
identical (or replaced by) the attribute of assault.

Therefore, the attributes denoting the way of commission of the act
should be assessed as separate and the qualification of the same actions of the
offender according to several attributes of the way of commission of the act or
their summarising assessment as an assault should be avoided in court
decisions.

7. The attribute of the use of physical violence in the
elements of robbery consists of a direct and intermediate physical impact on a
person's body, therefore, this attribute is delimited from other impacts by
which a person is deprived of his freedom and the state of helplessness or
another unnatural state is brought about. The attribute of severe physical pain
implies the borderline between the attribute of the use of physical violence and
the impacts of another nature, which may be applied as a means to overcome
the victim's will during robbery.

Therefore, it is recommended that decisions on the delimitation of
the attributes of robbery, i.e. the use of physical violence and any other

deprivation of the possibility to resist from the victim, should in each case
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make a very careful assessment of the intensity of the offender's actions and the
severity of the physical impact on the victim's body.

8. The attribute of threatening to use immediate physical
violence also includes the creation of an intimidating situation.

Therefore, it is recommended that the offender's actions whereby
an intimidating situation has been created with ascertained circumstances
viewed by the victim as a real threat to his physical health and, as a result, his
will to act freely in resisting the unlawful seizure of the property has been
overcome, should be held as conforming to the elements of robbery.

0. The attribute ‘otherwise depriving of the possibility to
resist’ in the elements of robbery is linked not only with covert acting against
the victim. Coercive or deceptive intoxication of the person against his will
when the offender has a premeditated intention to seize property also
corresponds to this attribute; the mere taking advantage of the state of
intoxication, on the contrary, does not correspond to this attribute.

10. The concept of indirect robbery is recognised in the
doctrine and case law as corresponding to the elements laid down in
Article 180 of the CC only in the cases when coercion is used immediately
after the seizure of property in order to maintain its possession; and conversely,
if coercion is used in order to avoid criminal liability, such act is not qualified
as robbery under Article 180 of the CC.

11. Breaking into premises as the qualifying attribute of
robbery under paragraph 2 of Article 180 of the CC excludes breaking into a
guarded territory or a storage facility. Compared to the qualifying attribute of
theft, the concept ‘premises’ is understood by analogy, however, additional
circumstances are relevant for qualifying the act of robbery in the case law: the
offender's relationship with the victim, the direction of the offender's intent
before breaking into, the use of violence, threats or deprivation of the
possibility to resist.

Therefore, it should be recommended to the legislator to establish

the qualifying attributes of breaking into premises, a storage facility or a
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guarded territory in the same way in the elements of theft and robbery in the
CC. If the legislator attributes a different meaning to the qualifying attributes
of robbery and theft in relation to breaking into, such attributes of the said
elements should be described by different wordings.

12. The division between qualifying and especially
qualifying attributes in relation to the use of instruments as established in
Article 180 of the CC shows a lack of precision and clarity: the criterion of the
selection of items referred to is unclear, the attributes are not consistent, both a
wide-range group of items and a specific item of one group have been
established as separate qualifying attributes. The instruments referred to in
paragraphs 2 and 3 of Article 180 of the CC have been divided according to the
criterion of dangerousness, which is determined only according to the
characteristics of the item used, regardless of the way of its use.

On these considerations, it is recommended to the legislator to
consider the possibility of establishing the differentiation of qualifying
attributes in the criminal law based on the way of use of instruments.

13. The expression ‘any other item specially designed to
injure a person’, which reinforces a qualifying attribute, is misleading and
inappropriate because it does not conform to the concept of this attribute
developed by the case law of cassation according to which this attribute can
include not only the items, which the offender prepares or adjusts for injuring
in advance or during robbery, but also the items which, although not prepared
for injuring in advance, have been pre-selected and taken for this purpose.

Therefore, it is recommended to the legislator to correct the
expression of the qualifying attribute ‘any other item specially designed to
injure a person’ in paragraph 2 of Article 180 of the CC by removing the
words that the item should be specially designed to injure a person and
replacing them with the words ‘any other item selected (taken) or used to
injure a person’.

14. The recognition of the use of a knife as a separate

qualifying attribute is excessive because the circumstances involving the use of
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any knife in the commission of robbery may be described by other broader-
scope attributes: non-firearm, another item specially designed to injure a
person.

Therefore, it is recommended to the legislator to remove the
attribute of the use of a knife from paragraph 2 of Article 180 of the CC and
treat the use of a knife as an attribute increasing the dangerousness of the act,
which conforms to the qualifying attributes of the use of another item specially
designed to injure a person or a non-firearm.

15. The concept of the attribute of the use of a non-
firearm, compared to the provisions of the Law on the Control of Firearms and
Ammunition of the Republic of Lithuania, is more extensive in the sense that
under this attribute a non-firearm may also include instruments the original
purpose of which is not related to injuring and is later modified for that
purpose.

16. The concept of the use of a firearm developed by the
case law of cassation according to which emphasis is placed on the suitability
of a weapon to be used according to its purpose deserves criticism. This
condition rules out the possibility of qualification under paragraph 3 of
Article 180 of the CC of the use of items which, taking into consideration the
perception of the victim himself of the dangerousness of the situation, exert the
same threat and impact to overcome the victim's will as that exerted when
threatening by a firearm.

Therefore, it is recommended to attribute the weapons, which are
very similar to firearms in their technical data and appearance and which are
used for robbery, to the attribute of the use of a firearm, although the concepts
of the special law may be amended.

When deciding on the presence of the attribute of the use of a
firearm, the following rules of legal qualification may be proposed.:

* If a firearm is used as a means of mental coercion (it
is used for threatening), such a situation should be assessed under paragraph 3

of Article 180 of the CC.
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* Ifa firearm is used as a means to injure a person but
not according to its designation (for example, instead of firing, the butt of the
firearm is used to hit a blow on the head), such a situation conforms to
paragraph 2 rather than paragraph 3 of Article 180 of the CC.

* Ifa firearm is used according to its purpose (it is fired
and a person is injured or not), such a situation should be assessed under
paragraph 3 of Article 180 of the CC.

17. The recognition of the use of an explosive as an
especially qualifying attribute is, in principle, predetermined by the
circumstance that such action can cause serious consequences not only to the
victim but also to other persons or property in the area of the explosion. If
explosives are not so powerful, their use in itself does not predetermine the
qualification of the act under paragraph 3 of Article 180 of the CC.

Therefore, it is recommended not to attribute the use of
pyrotechnic articles for robbery to the qualifying attribute ‘the use of an
explosive’ and treat such a case as conforming to the qualifying attribute of

robbery ‘the use of any other item specially designed to injure a person’.
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PLESIMO SUDKETIES PROBLEMINIAI ASPEKTAI (Resume of
the thesis in Lithuanian)

MOKSLINE PROBLEMATIKA

Plésimas yra viena i§ neabejotinai pavojingiausiy nusikalstamy
veiky, kurios pavojinguma lemia keletas priezasCiy. Baudziamosios teisés
teorijoje plésimas priskiriamas prie ,,savaiminiu blogiu “ (lot. mala en se)™®
jvardijamy nusikalstamy veiky, nes juo keésinamasi | pagrindines
baudziamosios teisés saugomas vertybes — asmens nuosavybe, sveikatg ir
laisvg. Minétojo nusikaltimo pavojingumas susijes su smurtiniu késinimusi i
kito asmens nuosavybe. Tai ne tik viena i§ pavojingiausiy, bet ir viena i
dazniausiai daromy nusikalstamy nuosavybei veiky, dél to pléSimo bylos
sudaro didele teismy darbo kriivio dalj. Pagal statistikos duomenis, Lietuvoje
2012 m. buvo uzregistruoti 1 923 plésimai, 2013 m. — 1 866, 2014 m. — 1 690,
2015 m. — 1 565, 2016 m. — 1 277 plédimai®’. Per 2012 m. pirmosios
instancijos teismuose iSnagrinétos 20 665 bylos, i§ jy pagal Lietuvos
Respublikos baudziamojo kodekso™ (toliau — BK) 180 straipsnio 1 dalj — 625
bylos, pagal BK 180 straipsnio 2 ir 3 dalis — 208 bylos’'; 2013 m. i$nagrinétos
20 737 bylos, 18 jy pagal BK 180 straipsnio 1 dalj — 497 bylos, pagal BK 180
straipsnio 2 ir 3 dalis — 167 bylos®*; 2014 m. i$nagrinétos 21 674 bylos, i3 ju
pagal BK 180 straipsnio 1 dalj — 547 bylos, pagal BK 180 straipsnio 2 ir 3 dalis
— 210 plésimo byly®; 2015 m. pirmosios instancijos teismuose i§nagrinétos 18

963 bylos, i§ jy pagal BK 180 straipsnio 1 dalj — 464 bylos, pagal BK 180

* SVEDAS, G. Veikos kriminalizavimo kriterijai: teorija ir praktika. Teisé, 2012, Nr. 82, p. 19-20.

¥ Informatikos ir rysiy departamentas prie Lietuvos Respublikos vidaus reikaly ministerijos.
Duomenys apie uZregistruotus ir iSaiskintus plésimus (Forma PLES) [interaktyvus]. Prieiga per
internetg: https://www.ird.1t/It/paslaugos/nusikalstamu-veiku-zinybinio-registro-nvzr-
paslaugos/nusikalstamos-veikos-lietuvoje-2006-2015-metais/oid. 1023 [ziGiréta 2017 m. vasario 10 d.].
30 Lietuvos Respublikos baudziamasis kodeksas. Valstybés zinios, 2000, Nr. 89-2741.

*! Nacionaliné teismy administracija. 2012 m. baudziamyjy byly nagrinéjimo ataskaita. Byly procesas
(I instancijos teismuose) [interaktyvus]. Ataskaita parengta pagal LITEKO duomeny bazéje sukauptus
duomenis. Prieiga per interneta: http:/www.teismai.lt/lt/visuomenei-ir-ziniasklaidai/statistika/106
[zitiréta 2015 m. sausio 3 d.].

*? Ibid., 2013 m. baudziamyjy byly nagrinéjimo ataskaita.

3 Ibid., 2014 m. baudziamyjy byly nagrinéjimo ataskaita [Zidiréta 2015 m. geguzés 15 d.].
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straipsnio 2 ir 3 dalis — 177 bylos®*; 2016 m. i§ viso inagrinéta 17 115 byly, i§
ju 400 byly pagal BK 180 straipsnio 1 dalj ir 155 bylos pagal BK 180
straipsnio 2 ir 3 dalis™. Sie statistikos duomenys patvirtina, kad plésimo bylos
pirmosios instancijos teismuose yra daznos: vidutiniskai sudaro 3,4 proc. visy
nagrin¢jamy byly, o dél 43 proc. jregistruoty plésSimy iSkeltos bylos
perduodamos teismui ir priimami atitinkami nuosprendziai. Be to, pabréZztina,
kad neretai pléSimo bylos §ia instancija nagrinéti nebaigiamos, dél to per
pastaruosius penkerius metus kasmet vidutiniSkai 3 proc. Lietuvos
Auksciausiajame Teisme (toliau — ir LAT) nagrinéjamy byly yra pléSimo bylos.
Kasacinés instancijos teisme 2012 m. i$nagrinétos 662 bylos®, i§ jy 26 —
plésimo; 2013 m. — 569 bylos™’, i§ jy 16 — plésimo; 2014 m. — 567 bylos™®, i% jy
— 10 plésimo; 2015 m. — 594 bylos™, i jy — 24 plésimo; 2016 m. — 454 bylos™,
i§ ju — 11 plesimo byly''. Bendroji byly maZéjimo tendencija® apima ir
plésimo byly skai¢iaus mazéjima, bet plésSimo byly nagrinéjimo procentas kol
kas nekinta, taip pat nemazéja byly dél pléSimo skaiCius i§ visy teisme
nagrinéty byly, o pastaryjy penkeriy mety statistikos duomenys rodo, kad
vidutiniskai 2,5 proc. pirmosios instancijos teisme iSnagrinéty plésimo byly
perduodamos kasaciniam teismui. Taigi galima vertinti, kad jstatymo (BK 180
straipsnio) taikymo klausimai tebéra aktualiis, be to, nuolat kyla jvairaus
pobudzio Sios srities teisés aiSkinimo problemy.

Nors Lietuvoje kriminogeniné padétis ir baudziamoji politika ne

visada yra tiesiogiai susijusios, nes kuriant jstatymus ne tiek svarbi

** Ibid., 2015 m. baudziamyjy byly nagrinéjimo ataskaita [Zifiréta 2016 m. gruodzio 23 d.].

* Ibid, 2016 m. baudziamyjy byly nagringjimo ataskaita. Prieiga per interneta:
http://www.teismai.lt/It/visuomenei-ir-ziniasklaidai/statistika/4641 [zitiréta 2017 m. liepos 4 d.].

3 LAT metinis informacinis praneSimas, 2012 m. [interaktyvus]. Vilnius, 2013, p. 55. Prieiga per
interneta: http://wwwe.lat.It/It/naujienos/metiniai-pranesimai.html [Zitréta 2016 m. lapkric¢io 5 d.].

37 LAT metinis informacinis pranesimas, 2013 m. [interaktyvus]. Vilnius, 2014, p. 79. Ibid.

¥ LAT metinis informacinis pranesimas, 2014 m. [interaktyvus]. Vilnius, 2015, p. 67. Ibid.

3% LAT metinis informacinis pranesimas, 2015 m. [interaktyvus]. Vilnius, 2016, p. 59. Ibid.

0 LAT metinis informacinis pranesimas, 2016 m. [interaktyvus]. Vilnius, 2017, p. 60. Ibid.

*! Informacija pagal LITEKO duomeny bazéje sukauptus duomenis, gauta i§ Lietuvos AukiGiausiojo
Teismo.

*2 Mokslingje studijoje patvirtinama nuostata, kad ekonominé krizé savaime nusikalstamumo nedidina,
taigi byly skaifiaus mazéjimo tendencija neturéty biiti siejama su ekonominés krizés pabaigos
padariniais: ANDRUSKEVICIUS, A.; ISOKAITE, 1.; KRIAUCIONAS, D.; KURIS, E. ir kt. Krizé,
teisés vieSpatavimas ir Zmogaus teisés. Mokslinis tyrimas. Vilnius: Vilniaus universitetas, Siauliy
,Titnagas®, 2015, p. 416-420.
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kriminogeniné padétis, kiek jstatymy leidéjo pasirinkta prioritetiné kryptis,
visgi manytina, kad baudziamoji jurisprudencija ir teise¢kiira negali ignoruoti
veikos daznumo faktoriaus. Pagal statistikos duomenis matyti, kad
nusikalstama plédimo veika daZniausiai atlieka jauni asmenys, nepilnamegiai®,
kuriy atzvilgiu jgyvendinti baudziamajg atsakomybg¢ biina itin skaudu ir sunku.
Biitina tinkamo S$ios atsakomybés risies jgyvendinimo prielaida — aiski
pléSimo nusikaltimo sudétis, teisingas jos poZymiy interpretavimas, tinkamas
jstatymo taikymas. PléSimo metu nukencia net kelios pagrindinés
baudziamosios teisés saugomos vertybés, nes Siuo nusikaltimu késinamasi ir j
patj asmenj, ir | jo nuosavybe, taigi pléSimo nusikaltimo padariniai visada yra
materialiniu ir moraliniu pozitiriu sunkiis. Valstybés siekis sumazinti pléSimy
skaiCiy néra vienatikslis, jis yra susijes ir su kitu itin svarbiu vieSuoju interesu
— sunkiy nusikaltimo padariniy mazinimu, antai siekis sumazinti ginkly
naudojimg pléSiant apima galimybe sumazinti ir sunkiy kiino suzalojimy ar
nuzudymy skai¢iy*. Manytina, kad pirmoji (ko gero, ir viena i§ pagrindiniy)
prielaida siekiant minétyjy tiksly yra aiSki nusikalstamos veikos samprata,
kurios kiirimas visada yra susijges su aiSkiy nusikalstamos veikos sudéties
pozymiy jvirtinimu baudZiamajame jstatyme ir vienodu jy turinio aiSkinimu
praktikoje.

Konstitucinio Teismo jurisprudencijoje taip pat konstatuojama,
kad jstatymuose nustatytas teisinis reguliavimas turi buti aiSkus, suprantamas ir
neprieStaringas, teisés akty formuluotés — tikslios, be to, turi buti uztikrinamas
teisés sistemos nuoseklumas ir vidiné darna®. Priémus 2000 m. Lietuvos
Respublikos baudziamgjj kodeksa buvo jtvirtinta nauja pléSimo nusikaltimo
sudétis. Svarbiy pokyc¢iy jvyko nustatant pagrindinés pléSimo sudéties
pozymius, atnaujintos ir kvalifikuotosios pléSimo sudétys. Buvo i§ esmés

pakeistas plésimo veikos padarymo budo pozymis, kuris lémé ir kitokj veikos

* DRAKSAS, R. Svarbesni nepilnamegiy baudziamosios atsakomybés klausimai. Vilnius: Eugrimas,
2005, p. 12, 14.

* TONRY, M. The Oxford Handbook of crime and public policy. Oxford university press, 2009, p.
103.

4 Konstitucinio Teismo 2006 m. sausio 16 d. nutarimas ,,Dél Lietuvos Respublikos baudziamojo
proceso kodekso atitikties Lietuvos Respublikos Konstitucijai®. Valstybés zinios, 2006, Nr. 7-254.
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baigtumo vertinima, sukurta visiSkai kitokia kvalifikuojamyjy pozymiy
grupavimo sistema, jtvirtinti iki tol netaikyti kvalifikuojamieji pozymiai ir kt.
Taigi teis¢kira pateiké naujg pléSimo sudéties aiSkinimo ir baudziamojo
desimt mety. PléSimo sudéciai suteikus naujg, baudziamajame jstatyme
jtvirtintg turinj, nuo 2000 m. BK jsigaliojimo buvo plétojama kasacijos
praktika, jtvirtinusi pagrindus tinkamai taikyti jstatymg ir kurti minétojo
nusikaltimo sampratg, taciau vientisy moksliniy tyrimy $ia tema praktiSkai
nebuvo atliekama. Trukstant moksliniy pléSimo sudéties tyrimy, nelengva
jvertinti ne tik 2000 m. BK 180 straipsnyje jtvirtintos nusikaltimo sudéties
sandarg ir pac¢ig nusikaltimo sampratg, bet kyla sunkumy pateikiant ir sisteminj
nusikaltimy nuosavybei vertinimg, apimantj teisés aktuose jtvirtinty
nusikaltimo sudéties pozymiy aiSkumg, nuosekluma, vidine nuostaty darna.
Plésimo nusikaltimo sudéties tyrimy baudziamosios teisés moksle padétis yra
gana prieStaringa — nors i§ esmés teismy praktika nagrinéjant plésSimy bylas yra
gausi ir jvairi, mokslin¢ pléSimo nusikaltimo sudéties analizé kol kas tebéra
nusikalstamy veiky analizés kontekste.

Apibiudinant minétajg teisés mokslo situacija galima teigti, kad
priémus 2000 m. BK dar nebiita vientiso tyrimo, kurj atliekant biity kokybiskai
apraSytas plésimo nusikalstamos veikos sudéties pozymiy turinys, pateikta
bendroji jy taikymo ir aiSkinimo teismy praktikos analizeé; nors pléSimo byly
nagrin¢jimo praktika itin gausi, vis délto triiksta Sios nusikalstamos veikos
sudéties poZymiy aprasymo teisinés technikos vertinimo. Viena vertus, po 2000
m. BK jsigaliojimo su §iuo nusikaltimu susijusi teisé¢kiira buvo gana stabili
(BK 180 straipsnis keistas du kartus, sudétj papildant naujais
kvalifikuojamaisiais pozymiais, o pagrindinés sudéties pozymiy nekeiciant),
kita vertus, kasaciné jvairiy pléSimo sudéties pozZymiy aiSkinimo praktika yra
itin jvairi, dinamiSka, kartais net priestaringa. Minétosios aplinkybés taip pat
pagrindzia Sio mokslinio tyrimo aktualuma. Atsizvelgiant j tai manytina, kad

yra bitinas iSsamesnis pléSimo nusikalstamos veikos sudéties mokslinis
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tyrimas, kurio pagrindas turéty biiti nuodugni BK 180 straipsnio sudéties
pozymiy turinio ir kasacinés praktikos suformuluoty teisés taikymo taisykliy
analizé. Toks tyrimas yra reikSmingas nusikaltimy nuosavybei instituto
doktrinai plétoti, papildant ja iSsamia pléSimo nusikalstamos veikos sudéties
pozymiy analize. Taigi akivaizdu, kad pasirinktoji disertacijos tema yra aktuali
baudziamosios teisés mokslui ir teisékiirai, naudinga siekiant tinkamai taikyti

baudziamajj jstatyma.
TYRIMO OBJEKTAS IR TIKSLAS

Tyrimo objektas — pléSimo sudéties pozymiy (pagrindiniy ir
kvalifikuojamyjy) itvirtinimo raidos analiz¢, jtvirtinty pozymiy interpretavimas
ir taikymas bendrosios kompetencijos teismy praktikoje.

Tyrimo tikslas — remiantis jstatymy leid¢jo teisékiira, jos taikymo
praktika ir teorine moksline analize, siekiama atskleisti pléSimo samprata,
pléSimo pagrindinés (BK 180 straipsnio 1 dalis), kvalifikuotosios (BK 180
straipsnio 2 dalis) ir itin kvalifikuotosios (BK 180 straipsnio 3 dalis) sudéciy
pozymiy turinj ir santykj, nustatyti teorines plésimo sudéciy pozymiy teisinés
raiSkos bei jtvirtinimo, praktines pléSimo veiky kvalifikavimo problemas,

pateikti rekomendacijy ir siilymy toms problemoms spresti.

JGYVENDINAMIEJI TYRIMO UZDAVINIAI

Tyrimo tikslas pasiekiamas jgyvendinant tokius uzdavinius:

1) iSanalizuoti pléSimo sampratos variantus remiantis lyginamuoju,
istoriniu ir kt. metodais;

2) atskleisti pléSimo sampratos raidos tendencijas Lietuvoje
galiojusiuose baudziamuosiuose jstatymuose;

3) istirti 2000 m. BK jtvirtinty pléSimo pagrindinés ir kvalifikuotyjy
sudéciy pozymiy turinj;

4) jvertinti plésSimo sudéciy (pagrindinés ir kvalifikuotyjy) pozymiy,

jtvirtinty baudziamajame jstatyme, tikslumo, aiSkumo ir jy
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kriminalizavimo pakankamumo (nepakankamumo) aspektus, jy
turinio santykj su kity nusikalstamy veiky pozZymiais;

5) remiantis kasacine praktika suformuluoti pléSimo sudéciy
(pagrindinés ir kvalifikuotyjy) pozymiy kvalifikavimo taisykles;

6) pateikti pléSimo sudéciy (pagrindinés ir kvalifikuotyjy) pozymiy
iSraiSkos BK tobulinimo teisékiiroje, jy turinio aiSkinimo doktrinoje

ir praktikoje sitilymy ir rekomendacijy.

DISERTACIJOS TEMA ATLIKTU TYRIMU APZVALGA IR
SALTINIAI

Sio tyrimo 3altiniai yra Lietuvos Respublikoje galiojantys jstatymai
ir kiti teisés aktai, reikSmingi pléSimo sudéties pozymiams tirti. Pagrindinis
tyrimo Saltinis — Lietuvos Respublikos baudziamasis kodeksas (Valstybés
Zinios, 2000, Nr. 89-2741). Nagrinéjant pléSimo objekto ir dalyko pozymius
itin svarbus Saltinis — Lietuvos Respublikos civilinis kodeksas (Valstybés
Zinios, 2000, Nr. 74-2262). Atskleisti pléSimo sampratos raidos aspektus
padéjo ir istoriniy teisés akty, t.y. Lietuvos Didziosios Kunigaikstystés,
Rusijos imperijos, tarpukario (1919-1940 m.) ir vadinamyjy taryby
laikotarpiais galiojusiy teisés akty, kuriuose buvo nustatyta baudziamoji
atsakomybé uz plésimg ir jtvirtinti pléSimo sudéties pozymiai, analizé. Be to,
darbo tyrimo Saltinis yra ir tikslingai pasirinkty uzsienio valstybiy baudziamieji
istatymai (jy galiojancios redakcijos). Darbe remiantis Lenkijos, Latvijos,
Rusijos, Baltarusijos, Ukrainos, Pranciizijos, Jungtinés Karalystés, Vokietijos,
Italijos ir kt. baudziamaisiais kodeksais siekta parodyti minétyjy Saliy teiséje
jtvirtintos pléSimo sudéties pozymiy teisinés sampratos skirtumus ir panasuma,
jvertinti pléSimo sudéties teisinio jtvirtinimo Lietuvos valstybéje teigiamas
ypatybes ir truikumus, iSkelti probleminiy klausimy bei pateikti galimy jy
sprendimo modeliy.

Itin svarbus Sio tyrimo Saltinis, kuriam skirta daug démesio, — gausi

Lietuvos Auksc¢iausiojo Teismo pléSimo byly nagrinéjimo praktika aiskinant ir
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taikant pléSimo sudéciy pozymius. Buvo atrinktos tirti 492 kasacinés nutartys,
taigi galima teigti, kad i§samiai iStirta pléSimo byly kasaciné praktika nuo 2004
m. iki 2017 m. rugséjo. Minétasis laikotarpis pasirinktas siejant ji su 2000 m.
BK nuostaty taikymu ir aiskinimu plétojamy precedenty pagrindu. Taip pat
atliekant atskiry klausimy analiz¢ remtasi tyrimo dalykui reikSminga
apeliacinés ir pirmosios instancijos teismy praktika. Aptariant uzsienio
mokslininky darbuose iSreikstas idéjas, i§ dalies remtasi uzsienio Saliy teismy
praktika kaip antriniu Saltiniu.

Atliekant tyrimag taip pat buvo analizuojami Lietuvos ir uzsienio
(daugiausia — Rusijos ir Italijos) mokslininky darbai. Pabréztina, kad Lietuvos
mokslinéje literatiiroje pléSimo tema kalbama tik epizodiSkai, daugiausia —
tiriant kitas nusikalstamas veikas. FragmentiSkai pléSimo sudéties pozymiy
probleminiai klausimai aptariami disertacijose, vadovéliuose ar moksliniuose
straipsniuose, kuriuose tiriamos kitos nusikalstamos veikos nuosavybei.
Iskirtine  O. Fedosiuko monografija*® apie turto prievartavima, kurioje
lyginant su turto prievartavimu analizuojami kai kurie pléSimo sudéties
pozymiai; kvalifikuojamiesiems vagystés pozymiams skirta A. Vosylittés
disertacija*’, kurioje baudziamosios atsakomybés uz plésima aspektai aptariami
pagal santykj su atvirgja vagyste bei kvalifikuojan¢iy pozymiy (didelés vertés
ir didelés mokslinés, istorinés arba kultiirinés reikSmés turinciy vertybiy
pagrobimas) aspektu. PléSimo sudéties pozymiy aiskinimo ir kvalifikavimo
klausimai i§ dalies aptariami ir nusikalstamas veikas sveikatai ir gyvybei
tirian¢iy mokslininky darbuose, pavyzdziui, R. Aliukonienés daktaro
disertacijoje™ apie sunkaus sveikatos sutrikdymo kvalifikavimo teorines ir
praktines problemas, A.Milinio daktaro disertacijoje®, skirtoje nuzudymo

sudéties analizei. P1éSimo sudéties bendrieji pozymiai aptariami A. DrakSienés

®F EDOSIUKAS, O. Turto prievartavimas ir jo kvalifikavimas. Monografija. Vilnius: Lietuvos teisés
universitetas, 2002.

¥ VOSYLIUTE, A. Baudziamoji atsakomybé uz kvalifikuota vagyste. Daktaro disertacija. Vilniaus
universitetas, 2009.

“® ALIUKONIENE, R. Sunkus sveikatos sutrikdymas: teorinés ir praktinés kvalifikavimo problemos.
Daktaro disertacija. Vilniaus universitetas, 2007.

¥ MILINIS, A. Baudziamoji atsakomybé uz nuzudyma be pavojinguma didinan¢iy ir maZinanc¢iy
aplinkybiy (BK 129 straipsnio 1 dalis). Daktaro disertacija. Vilniaus universitetas, 2009.
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mokslinése publikacijose®®. Cia paminétina Lietuvos Auks¢iausiojo Teismo
teiséjo A. Pikelio knyga’', kurioje tiesiogiai kalbama apie plésimo sudéties
pozymiams aiSkinti aktualius klausimus. PléSimo samprata po 2000 m. BK
priémimo pakito, todél darbe siekiant atskleisti teisiniy pokyc¢iy esme remtasi
jvairiy laikotarpiy mokslininky darbais, kurie, be kita ko, svarbis tuo pozitiriu,
kad analizuojami ir 2000 m. BK istoriskai iSlik¢ pléSimo pozymiai. Dél to
tyrimui  buvo svarbiis mokslininky, kaip antai V. StankeviCiaus, N.
S. Tagancevo (Tacanyes), taip pat A. Klimkos, A. Apanaviciaus, E. Bielitino ir
kt. moksliniai darbai. I§ uZsienio mokslininky remtasi R.D. Sarapovo
(Lllapanos), N. A. LopaSenko (Jlonawenko), V. N. Kudriavcevo (Kyopseyes),
A.V.Naumovo (Haymos), L.D.Gauchmano (Tayxman), A.l. Boicovo
(hoiiyos) ir kity rusy autoriy darbais, taip pat analizuoti Italijos mokslininky
F. Mantovanio, F. Sgubbios, B. C. Baccareda‘os, S. Lalomia‘os,
F. Antolisei‘aus, G. L. Gatta‘os ir kt. moksliniai darbai. Italijos teisés mokslo
Saltiniai pasirinkti dél to, kad juose kalbama apie Siuolaikinés demokratinés
teisinés valstybés baudziamaja teisékiirg ir jurisprudencija, be to, jie yra
parengti pagal sengsias baudziamosios teisés mokslo (ypa¢ — nusikaltimy
mokslinés srities nuosavybei) tradicijas, o Lietuvos mokslinéje literatiiroje Sie
aspektai 1§ esmés neminimi. Tirti minétyjy kity Saliy Saltinius rengiant
mokslinj darbg buvo bitina ir naudinga, nes jie i§ esmés papildo gana trumpg

miisy Salies mokslinés apyvartos Saltiniy sarasa.

DARBO MOKSLINIS NAUJUMAS, TEORINE IR PRAKTINE
DARBO REIKSME

Plésimo tema kol kas nesulauké reikiamo Lietuvos baudziamosios
teisés mokslininky démesio. Po 2000 m. BK priémimo dar nebuvo jokio

iSsamaus plésimo veikos mokslinio tyrimo, neapibendrinta gausi ir jvairi §ios

" DRAKSIENE, A. Baudziamoji atsakomybé uz vagyste. Teisé, 2000, Nr. 37; DRAKSIENE, A.;
STAUSKIENE, E. Nusikaltimai nuosavybei Lietuvos ir kity $aliy baudZiamuosiuose jstatymuose.
Vilnius: Vilniaus universiteto leidykla, 1998.

! PIKELIS, A. Baudziamosios teisékiiros labirintai. Lietuvos Auks¢iausiojo Teismo Senato nutarimas
ir teismy praktika taikant Baudziamojo kodekso 178 ir 180 straipsnius. Vilnius: Petro ofsetas, 2011.
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kategorijos byly teismy praktika, nors, kaip minéta, pléSimas — viena i$
dazniausiai registruojamy nusikalstamy veiky. Taigi galima teigti, kad
Lietuvoje pléSimo sudéties pozymiai iki $iol buvo tiriami nei$samiai, tik kity
nusikalstamy veiky (vagystés, turto prievartavimo, nuzudymo dél
savanaudisky paskaty) sudéciy analizés kontekste. Sisteminés, visapusiskos
vien plésimo sudéties studijos atlikta nebuvo, nuo 2005 m. nebuvo atnaujinta ir
kasacines praktikos apzvalga. [vertinus tokig situacija manytina, kad Sis
mokslinis darbas Lietuvos baudziamosios teisés doktrinoje yra naujas ir gali
tapti pagrindu ateities tyrimams, nes jame apibendrinami ir jvertinami BK 180
straipsnyje jtvirtintos nusikalstamos veikos sudéties pozymiai, kalbama apie iki
Siol neanalizuotas jstatymo taikymo problemas.

Siame darbe pirma karta i§samiai atskleidziamas plésimo veikos
padarymo budo pozymio turinys, lyginant su atitinkamy uZzsienio valstybiy
teisiniu reguliavimu ir remiantis Lietuvos moksle mazai zinoma gausia Italijos
bei kity valstybiy baudziamosios teisés doktrina jvertinamas pasirinktasis
minétojo poZymio jtvirtinimo biidas. Taip pat pirmg karta iSsamiai tiriami
pléSimo kvalifikuojamieji pozymiai, jvertinamas jy tarpusavio santykis,
jstatyme vartojamy S§iuos pozymius apibrézian¢iy sgvoky tikslumas,
logiskumas ir atitiktis pozymio esmei. Pateikiama naujy minciy apie tai, ar
tikslinga buvo jtvirtinti tam tikrus pozZymius, kaip antai peilio panaudojimo;
abejojama, ar pagristai buvo jtvirtintas nuo Kodekso priémimo dar netaikytas
sprogmens pozymis; kritikuojama kvalifikuojamojo pozymio — specialiai
zmogui zaloti pritaikyto daikto panaudojimo — jtvirtinimo jstatyme iSraiska.
Pirmg kartg remiantis kasacine praktika kuriama jrankio panaudojimo pléSimui
samprata, atskleidziami tokio panaudojimo ypatumai pagal naudojamg jrankj.
Be to, darbe aptariamos Lietuvos baudziamosios teisés moksle mazai Zinomos
ir retai vartojamos kategorijos — tiesioginio ir netiesioginio pléSimo sudéties
rusys.

Darbe pirma karta apibendrinama kasacinio teismo 2004—2017 m.
plésimo byly praktika. Kartu su disertacijos iSvadomis pateikiama bendryjy

siilymy ir rekomendacijy, kuriais galéty biiti remiamasi teisékiiros procese
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siekiant  tobulinti  baudZiamojo jstatymo nuostatas, apibréziancias
baudziamosios atsakomybés uz pléSimg pagrindus. Manytina, kad Sio
disertacinio tyrimo teismy praktikos apibendrinamieji teiginiai galéty biti
naudingi teisés praktikams (teis¢jams, advokatams, prokurorams ir kt.) kaip
metodiné medziaga tiriant ir nagrin¢jant pléSimo bylas.

Kartu Sis disertacinis darbas gali buti tinkamas pagrindas testi
mokslinius pléSimo temos tyrimus, kuriant ir plétojant Lietuvos baudziamosios
teises doktring nusikaltimy nuosavybei srityje. Atliktojo tyrimo rezultatai
taikytini ir baudziamojoje teisékiiroje. Tikétina, kad disertacija galéty buti
naudinga ugdant teisés studentus ir rengiant profesionalius teisininkus, taip pat

jdomi visiems besidomintiems baudziamaja teise.

TYRIMO METODAI

Tyrimui atlikti buvo taikyti baudziamojoje teis¢je jprasti metodai, 1§
ju svarbiausieji — sisteminés analizés, lyginamasis, lingvistinis, loginis,
istorinis.

Daugiausia darbe taikytas sisteminés analizés metodas, kuriuo buvo
atlickama mokslinés literatiiros, teisés akty ir teismy praktikos analizé. Sis
metodas buvo itin tinkamas baudziamajame jstatyme jtvirtinty pléSimo sudéties
pozymiy turinio prasmei atskleisti ir suprasti, be to, juo buvo remiamasi
apibendrinant tyrimo rezultatus, darant iSvadas ir teikiant sitlymy.

Lyginamasis metodas taikytas tiriant uzsienio valstybiy (Italijos
Respublikos, Lenkijos Respublikos, Pranctzijos Respublikos, Vokietijos
Federacinés Respublikos, Rusijos Federacijos, Jungtinés Karalystés ir kt.)
baudziamyjy jstatymy nuostatas, susijusias su pléSimo sudéties pozymiais.
Atliekant lyginamaji tyrimg tapo akivaizdzios kelios pléSimo pagrindiniy
sudéCiy sampratos, todél darbe buvo pasirinkta analizuoti Sias sampratas
jtvirtinancius baudziamuosius jstatymus atitinkamai ty valstybiy, kuriy

literatiira buvo prieinama kalbos poziiiriu.
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Lingvistinis metodas buvo taikomas atskleidziant jstatyme
jitvirtinty  sgvoky (,,peilis®, ,panaudojimas®, ,specialiai zmogui zaloti
pritaikytas daiktas® ir kt.) prasme, kuri teikia pagrinda formuoti jtvirtintojo
pozymio turinj ir vertinti jo logines sgsajas.

Istoriniu metodu Siame darbe remtasi atskleidziant pagrindiniy ir
kvalifikuojamyjy pléSimo sudéties pozymiy jtvirtinimo jstatymuose raidos
aspektus, lyginamuoju poziiiriu apzvelgiant teisés Saltiniy, kuriuose jtvirtinti

plésimo sudéties poZymiai, nuostatas.
DISERTACIJOS GINAMIEJI TEIGINIAI

1. Plésimas vertinamas kaip kvalifikuotoji vagystés sudétis, todél
pagrindinés pléSimo sudéties pozymiai, jstatyme jtvirtinti analogiSkomis
sgvokomis apibréziant vagystés sudétj, turéty buti aiSkinami vienodai, taciau
praktikoje tokiy pozymiy pléSime nustatymui keliamos papildomos salygos.

2. Be BK 180 straipsnio 1 dalyje jtvirtintos tiesioginio pléSimo
sudéties, teismy praktikoje yra konstatuojama ir netiesioginio pléSimo sudétis,
taip pat atitinkanti BK 180 straipsnio 1 dalj.

3. Tie patys kvalifikuotyjy pléSimo sudéCiy pozymiai praktikoje
interpretuojami skirtingai, be to, kvalifikuotosioms pléSimo sudétims yra
priskiriama pertekliniy pozymiy, taigi reikalingas jy iSraiSkos BK tobulinimas.

4. Kvalifikuojamieji pléSimo pozZymiai, susij¢ su jrankiy naudojimu,
jstatyme apibtidinami jvardijant tik paties jrankio savybes, bet neatsizvelgiant i
jrankio panaudojimo pobudj, kuris i§ esmés lemia skirtingg veikos

pavojinguma.
DISERTACIJOS TURINIO SANTRAUKA

Disertacijos strukttira atitinka pasirinktajj tyrimo objektg ir buvo
derinama pagal iSkeltuosius mokslinio darbo uzdavinius. Disertacija sudaro:
jvadas, kuriame jvardijami ir aptariami tyrimo aktualumas, objektas, dalykas,

tikslas, uzdaviniai, tyrimo Saltiniai, darbo mokslinis naujumas, praktiné darbo
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reik§me, tyrimo metodai, disertacijos ginamieji teiginiai, tyrimo rezultaty
aprobavimas ir darbo struktira; tiriamoji-déstomoji dalis, kurioje siekiant
numatytojo tyrimo tikslo iSsamiai analizuojamas tyrimo dalykas ir objektas;
tyrimo rezultaty aptariamoji dalis, kurioje pateikiamos disertacijos i§vados ir
siilymai; disertacija rengiant naudoty literatiiros Saltiniy ir autorés moksliniy
publikacijy disertacijos tema sgrasas. Disertacijos tiriamoji-déstomoji dalis
apima tris dalis, kurias savo ruoztu sudaro skyriai ir poskyriai.

Pirmoji disertacijos dalis ,PléSimo samprata®. Sig dalj sudaro
tokie skyriai: ,,P1éSimo priskyrimas turtiniams nusikaltimams®, ,,Kriminologiné
ir sociologiné plésimo apibréztis®, ,,P1éSimo ir vagystés atribojimas®, ,,P1€Simo
sampratos raida Lietuvos teis¢je®.

Viena i$ svarbiausiy $ios dalies temy — pléSimo sampratos aptarimas
siekiant jvardyti egzistuojanCiy pléSimo sampraty pagrindus, pabrézti
pagrindinius ty sampraty skirtumus ir jvertinti, kuriai i jy priskirtina 2000 m.
BK 180 straipsnyje jtvirtinta nusikaltimo sudétis.

Atliekant mokslinj tyrimg paaiskéjo, kad yra kelios grupés
nuomoniy ir pléSimo samprata skirtingai traktuojama prioritetiskai vertinant
sickiamg apsaugoti késinimosi objekta. Teigiama, kad pléSimas — tai
nusikaltimas, kuriam gali biiti biidingi nusikaltimy nuosavybei ir nusikaltimy
asmeniui pozymiai. D¢l Sios aplinkybés daznai sprendziamas klausimas, ar tai
yra tam tikra vagystés rasis, ar nusikaltimas asmeniui’>. Skirtingos nuomonés
kelia diskusijy, kuriy tikslas yra atsakyti j klausima, ar pléSimas yra smurtinio,
ar turtinio pobiidzio nusikalstama veika? Atsizvelgiant | §j klausima,
disertaciniame darbe aptariamos skirtingos nuomonés Siuo klausimu, vertinami
ju argumentai. Darbe palaikoma nuomoné, kad pléSimo pagrindinis tikslas yra
késinimasis | kito asmens nuosavybe, o smurtas vartojamas tik kaip biidas
tikslui pasiekti (instrumentinis smurtas), tuo remiantis ginama iSvada, kad $is
nusikaltimas, nors ir turintis smurtinio nusikaltimo pozymiy, turi biiti

aiSkinamas remiantis turtiniy nusikaltimy samprata.

> ABRAMAVICIUS, A.; BIELIUNAS, E.; DRAKSIENE, A. ir kt. Baudziamoji teisé. Specialioji
dalis. 1 knyga. Vilnius: Eugrimas, 2001, p. 360.
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Lyginamuoju poziiiriu aptariamas pléSimo nusikaltimo santykis su
vagyste kitose valstybése ir Lietuvoje. Disertaciniame darbe atskleidziama, kad
plésimo santykio su vagyste samprata gali buti dvejopa dél to, kad pléSimo
veikos smurto elementui priskiriamos skirtingos teisinés reikSmes: 1) pléSimas
kaip uzpuolimas (Rusija, Baltarusija, Ukraina); 2) pléSimas kaip smurtiné
vagysté (Lenkija, Latvija, Estija, Lietuva, Pranciizija, Vokietija, Italija).

Atskleidziant turto grobimo vartojant smurtg sampratos ypatumus
itin svarbus $io nusikaltimo pozymiy kriminalizavimo plétotés tyrimas. D¢l to
toliau Sioje dalyje aptariamas ir pléSimo pozymiy teisinis reglamentavimas
Lietuvoje nuo pirmyjy zinomy rasytiniy baudziamosios teisés Saltiniy iki Siy
dieny, suskirstant skyriy ,,PléSimo sampratos raida Lietuvos teis€je® |
poskyrius pagal periodus: ,,PléSimo samprata pirmuosiuose rasytiniuose teisés
Saltiniuose”, ,,PléSimo samprata Lietuvos Didziosios Kunigaikstystés
Statutuose®, ,,PléSimo samprata Lietuvoje galiojusiuose Rusijos imperijos
baudziamuosiuose jstatymuose”, ,PléSimo samprata Lietuvos Taryby
Socialistingje Respublikoje galiojusiuose jstatymuose®, ,,PléSimo samprata
nepriklausomos Lietuvos Respublikos baudziamuosiuose jstatymuose*.

Antroji disertacijos dalis ,, PléSimo pagrindinés sudéties poZymiai*.
Si dalis skirta konkregiai pagrindinés plésimo sudéties pagal BK 180 straipsnio
1 dali pozymiy analizei. Dalj sudaro tokie skyriai: ,,Objektyvieji plésimo
sudéties pozymiai“ (Sio skyriaus poskyriuose tiriami: pléSimo objekto
samprata, papildomas, pagrindinis objektas, dalykas, veika ir padariniai, biidas,
priezastinis veikos padarymo ir turto pagrobimo rysys); ,,Tiesioginio ir
netiesioginio plésimo sudétys®; ,,Subjektyvieji pléSimo sudéties pozymiai®
(subjekto ir kaltés pozymiai); ,,Bendrininkavimas darant pléSima*.

Darbe aptariama kritika pléSimo daugiaobjektiSkumo pozymiui,
grindziama argumentu, jog i§ esmés smurtinés vagystés atskyrimas remiasi
vien stipria tradicija, bet neatitinka né¢ vieno mokslinio kriterijaus ir praktiniy
poreikiy. Nors apie keliy objekty sampratg ir pléSimo autonomijg iSsakoma
kritiSky nuomoniy, grindziamy teorine nuostata nusikaltimg sieti su vienu

késinimosi objektu, visgi disertaciniame darbe palaikoma pozicija, kad

47



valstybiy jstatymuose istoriSkai susiklostgs pléSimo jtvirtinimas kaip vienos
nusikalstamos veikos, turinCios kelis skirtingus objektus, yra pateisinamas,
suprantamas ir teisiniu poziiiriu pagristas. Déstoma, kad biity neracionalu
bandyti dirbtinai atskirti turto grobimg nuo smurtiniy veiksmy ir vertinti juos
kaip kelias nusikalstamas veikas vien dél jsitikinimo, kad viena veika turi turéti
tik vieng késinimosi objekta, nes nebiity visapusiskai jvertinama nusikalstamo
reiskinio veiksmy visuma.

2000 m. BK jtvirtinta plésimo sudétis yra dviejy objekty ir apima
du tiesioginius késinimosi objektus, kurie tarpusavyje néra lygiaverciai teisinés
apsaugos prioriteto prasme, bet jiems uZztikrinama pakankama teisiné apsauga
nuo pavojingy késinimysi ir jie butini visa apimanciam veikos teisiniam
vertinimui. Poskyryje ,,Papildomas objektas* be tokiy objekty, kaip Zzmogaus
sveikata, kiino nelieCiamumas ir asmens veiksmy laisveé, analizuojama, ar
tokie baudziamosios teisés saugomy gériai, kaip: orumas, gyvyb¢, seksualinio
apsisprendimo laisveé, visuomenés saugumas gali buti priskirtini pléSimo
papildomam objektui.

Poskyryje ,,Dalykas“ atskleidziamas artimas vagystés ir pléSimo
dalyko rySys, iSskiriami pagrindiniai reikalavimai pléSimo dalykui. Remiantis
teismy praktikos tyrimu, atskleidziama, kad pléSimo dalykas ne visomis
savybémis tapatus vagystés dalykui. ISskiriami daiktai, kuriy dél jy iSskirtinés
apyvartos neapima plésimo dalyko pozymis, aptariamos tokiy atvejy teisinio
vertinimo galimybés.

Poskyryje ,,Veika ir padariniai atskleidziamas pagrobimas,
pateikiamo pozymis jo palyginimas su analogisku pozymiu vagystés sudétyje,
iSskiriami kasacinés praktikos suformuoti teisiniai aspektai budingi biitent
pagrobimui pléSimo sudétyje. Kartu aptariamas pléSimo baigtumo klausimas,
iSskiriami kriterijai suformuoti kasacinés praktikos, 1 kuriuos reikia atsizvelgti
vertinant, ar turto grobéjas, fiziSkai uzvaldes turta, jau buvo igijes galimybe
disponuoti juo pagal savo valig. Atsizvelgiant | pléSimo metu perimant turtg
susidarant] kaltininko tiesioginj fizinj ry$j su nukentéjusiuoju, sprendziamas

teisés taikymo klausimas — kaip teisiSkai vertinti tokius atvejus, kai pats
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nukentéjusysis atiduoda, perduoda kaltininkui turtg? Ar tokie veiksmai atitinka
plésimui biidingg pagrobimo pozym;j?

Itin reikSmingu laikytinas poskyris ,,Biidas®, kuriame iSsamiai
analizuojamas BK 180 straipsnyje jtvirtinty veikos padarymo btido pozymio
turinys. Parodoma, kad uZpuolimo pozymio paSalinimas i§ pléSimo sudéties
Lietuvos baudziamajame jstatyme buvo progresyvus veiksmas, dél kurio
plésimo veikos padarymo biudo pozymio forma ir turinys tapo tikslesni,
pasalintos abejonés dél uzpuolimo ir smurto vartojimo santykio, Siy pozymiy
dubliavimosi. Darbe atskleidziama, kad aprasant pléSimo pagal 2000 m. BK
180 straipsnj veikos padarymo budo turinj, doktrinoje ir teismy praktikoje vis
dar yra teikiama klaidingy uZpuolimo savokos aiskinimy. Sio termino
vartojimas teismy sprendimuose ir aiSkinant $io nusikaltimo sudéties pozymius
doktrinoje yra netikslus, nes pleCiamas pléSimo sudéties pozymiy aiskinimas.
Siekiama jtvirtinti nuostata, kad pléSimo veikos padarymo buda atitinka tik trys
pavojingi veikimai — fizinio smurto panaudojimas, grasinimas fizinio smurto
panaudojimu ir kitoks galimybés prieSintis atémimas. Pasinaudojimas
bejégiska bikle jos nesukélus plésimo veikos padarymo biido pozymio
neatitinka.

Kasacingje praktikoje jau nuo pirmyjy 2000 m. BK taikymo mety
buvo bandoma pateikti fizinio smurto samprata, pabréziant atsiribojimg nuo
fizinio smurto skirstymo pagal pavojinguma ir padariniy sunkuma, todél
apibendrinus kasacine praktika pateikiama fizinio smurto panaudojimo
samprata.

Atskleidziant grasinimo tuoj pat panaudoti fizinj smurta pozymio
turinj, analizuojama platesné¢ psichinés prievartos savoka, kuri gali buti
suprantama skirtingai, iSskiriama, kad pléSimui kvalifikuoti svarbu tai, kad ne
bet kokia psichinés prievartos rtsis (sunkis jzeidingjimai, zeminimas, patycios,
itikin¢jimai, manipuliavimas, hipnotizavimas ar kt.) sudaro §j pléSimo sudéties
pozymij, o tik grasinimas, iSreikStas tokia forma, kuri tiesiogiai jtvirtinama
baudziamajame jstatyme. 2000 m. BK 180 straipsnyje ne tik jtvirtinamas

grasinimas kaip psichinés prievartos forma, bet ir (prieSingai, negu,
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pavyzdziui, turto prievartavimo sudétyje jtvirtintas kitokios psichinés
prievartos pozymis) konkretinamas pats grasinimo turinys bei tam tikri
neigiami padariniai, taip nubréziant $io jstatymo taikymo ribas. Aptariamos ir
jvertinamos grasinimo salygos, kylanCios i§ jstatymo nuostaty ir plétojamos
kasacing¢je praktikoje. Taip pat raSoma apie nemazai diskusijy keliantj
nukentéjusiojo suvokimo teisinio vertinimo klausima, t.y. kokig reikSme
veikos teisiniam kvalifikavimui turi nukentéjusiojo suvokiamas grasinimo
realumas. Tuo pagrindu darbe aptariami jvairtis doktrinoje sitilomi kriterijai,
kuriais remiantis biity galima spresti apie grasinimo atitikimg realumo
reikalavimui, pasitelkiant kasacinés praktikos pavyzdzius atskleidziamos
vyraujanc¢ios tendencijos Lietuvoje vertinant grasinimo realumg. Keliamas
klausimas, ar nukentéjusiojo pasiprieSinimas turi teising reikSme¢ pripazjstant
grasinimo pozymj. Kasacinés praktikos tyrimo pagalba atskleidziamas itin
jdomus Sio poZymio turinio aspektas, kai kaltininkas aktyviai ir kryptingai
veikdamas sukuria grésmingg situacija ar pasinaudoja palankiomis
aplinkybémis ir taip sukuria grésmingg, baime¢ keliancCig aplinka
nukentéjusiajam, kuri taip pat pripazjstamos kaip atitinkanti aptariamg pozZymi.

Analizuojant kitokio galimybés prieSintis atémimo pozymj,
parodoma, kad doktrinoje néra bendros nuomones dél tam tikry poveikiy
(hipnozés, kity manipuliaciniy techniky ir pan.) asmens psichikai priskyrimo
vienai ar kitai prievartos raiai>. Dar daugiau diskusijy kyla dél jvairaus
pobudzio poveikio asmens psichikai vertinimo. Kita vertus, nepaisant placiy
galimybiy aprasomy doktrinoje igyvendinti §j pozymj, ji atitinka ne bet kokie
kaltininko veiksmai, taigi iSskiriamos tik Siam pozymiui budingos savybés,

nustatomi atribojimo kriterijai, suformuoti kasacinéje praktikoje.

> R. D. Sarapovas siiilo tokius atvejus laikyti fiziniu smurtu dél to, kad net ir vien informuojant apie
biisimajj poveikj nukentéjusiajam sukeliama bejégiskumo bukleé, vertintina kaip fiziné zala. A. S.
Rubcovos nuomone, psichinis smurtas gali tapti fizinio smurto iSraiSka, bet bitina jvertinti jo
padarinius — pasak jos, dél grasinimo asmuo gali patirti Sirdies smiigj, prarasti sgmong¢ ir pan., bet dél
to psichinis smurtas netampa fiziniu smurtu. PYBIIOBA, A. C. ['unHo3 Kak BUJA MCUXHYECKOTO
npunyxkaeHus. I§: CoBpeMeHHas yroJoBHas MOJIUTHKA: IOUCK ONTUMAaIbHOM Moaenu. Matepuans! VII
Poccuiickoro xoHrpecca yronoBHoro mpaBa (31 Mas — 1 Hrions 2012 roma). OtB. pen. B. C.
Komuccapos. MockBa: MocCKOBCkUM rocyAapcTBeHHbId yHuBepcuTeT uM. M. B. JlomoHocOBa,
IOpunuueckuit paxynsret: Ipocnexrt, 2012, p. 247.
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Taip pat darbe atskleidziama, kad praktikoje kyla nemazai problemy
(ir nuoseklumo tritksta) dél kaltininko veiksmy priskyrimo fizinio smurto
panaudojimo ar kitokio galimybés prieSintis atémimo pozymiams. Taip
iSrySkinama pléSimo pozymiy dubliavimo problema. Teismai fizinio smurto
panaudojimo ar grasinimo tuoj pat panaudoti fizinj smurtg padarinius, kitaip
tariant, nukentéjusiojo valios palauzima, neretai jvertina ir pagal fizinio smurto
ar grasinimo tuoj pat panaudoti fizinj smurta, ir pagal atémimo galimybeés
priesintis pozymius.

Be kita ko, aptariama problema, kylanti praktikoje dél ribos
nustatymo tarp to, kada smurtas nukreiptas j asmenj, o kada j daikta. Fizinio
smurto, grasinimo ar kitokio valios palauzimo budo taikymo tikslas yra
reikSmingas kriterijus kvalifikuojant nusikalstamas veikas kaip pléSimo ir
nuzudymo sutaptj arba kaip nuzudymg ir vagyste. Smurto kryptingumo
klausimas labai svarbus sprendziant deél pléSimo veikos atribojimo nuo
atvirosios vagystes.

Taip pat reikSmingu ir nauju laikytinas tiesioginio ir netiesioginio
pléSimo sudéCiy sampraty aprasSymas, jy jtvirtinimo kity valstybiy
baudziamuosiuose jstatymuose jvertinimas. I§skiriamos netiesioginio pléSimo
hipotezés: 1) kai kaltininkas pavartoja prievartg i§ karto po turto atémimo,
siekdamas ji iSlaikyti; 2) kai kaltininkas pavartoja prievartg i§ karto po turto
atémimo, siekdamas iSvengti baudziamyjy padariniy. Tokie atvejai praktikoje
laikomi pirminio nusikalstamo sumanymo modifikavimu, suteikiant
nusikalstamiems veiksmams nauja prasme™. Palyginus su kity valstybiy
patirtimi, jvardijami ir plétojami budai, kaip gali buti atlieckamas teisinis
netipiniy pléSimo sudéciy vertinimas. Atskleidziamas Lietuvos praktikoje gana
daznai vartojamas specialusis veikos peraugimo terminas kaltininko
veiksmams apibtdinti. Tiriama, ar tokio termino vartojimas nereiSkia netipinio

plésimo sudéties. Konstatuojama, kad nors Lietuvos baudziamajame jstatyme

> Pvz., vagystés metu kaltininkas uzklumpamas nukentéjusiojo arba pasipriesinimas turto uzvaldymui
kyla i$ treCiyjy asmeny bandant sulaikyti kaltininka.
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netiesioginio pléSimo sudétis néra jtvirtinta, bet netiesioginio pléSimo samprata
yra pripazjstama doktrinoje ir plétojama kasacinéje praktikoje.

Skyriuje ,,Subjektyvieji pozymiai“ be subjekto pozymio esminiy
aspekty aptarimo, atskleidziama ir praktikoje pasitaikantys klaidingy jstatyme
nenumatytos tycios rusies taikymo atvejai.

Galiausiai Sioje dalyje aprasoma atliekant mokslinj tyrimg
iSrySkéjusi bendrininkavimo pléSime tendencija. ISdéstomos pagrindinés veiky
kvalifikavimo problemos, susijusios su pléSimo sudéties ir bendrininkavimo
sudéties pozymiy visuminiu vertinimu (pvz., susitarimo riby nustatymas ir riby
perzengimas, kaltininky tycios kryptingumo vertinimas).

Trecioji disertacijos dalis ,,Kvalifikuojamieji plésimo poZymiai.
Sia dalj sudaro tokie skyriai: ,Kvalifikuojamyjy poZzymiy grupavimo
kriterijai*; ,, Isibrovimas ] patalpa®; ,,PléSimo pozymiai, susije su zmogaus
sveikatai ar gyvybei pavojingy daikty naudojimu® (poskyriai: ,Irankio
panaudojimo samprata®; ,,Peilis“; ,,Kitas specialiai zmogui Zaloti pritaikytas
daiktas; ,NeSaunamasis ginklas®; ,.Saunamasis ginklas®; ,,Sprogmenys®),
,Organizuota grupé®.

Darbe pateikiamas plésSimo kvalifikuojamyjy pozymiy grupavimas
pagal: veikos padarymo biida; dalyko ypatumus; bendrininkavimo ypatumus.

Keliamas klausimas, kodél pléSimas jsibraunant j saugykla ar saugomag
teritorija, skirtingai negu vagystés atveju, nepripazjstamas kvalifikuotaja
sudétimi. PléSimo sudétyje nesant atitinkamy atskiry pozymiy (jsibrovimas j
saugykla ar saugomg teritorijg) svarstytina tokiy veiky atitikties jsibrovimo j
patalpg pozymiui galimybé. Aptariama, kuo neteiséto jsibrovimo samprata
plésime skiriasi nuo neteiséto jsibrovimo vagystés atveju. ISskiriamos
kvalifikavimo taisyklés suformuotos kasacinés praktikos taikant $j pozymi.

Skirtingy valstybiy jstatymy turinys atskleidzia, kad yra itin jvairiy
budy nustatyti kvalifikuotojo pléSimo pozymius pagal jrankiy naudojima.
Ivertinus 2000 m. BK 180 straipsnio struktiira, doktrinos nuostatas dél

nusikalstamos veikos pozymiy jtvirtinimo bei kity Saliy pavyzdzius, teigiama,
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kad Kodekse jtvirtintam kvalifikuojamyjy pozymiy, Zyminciy jrankiy
panaudojima, skirstymo biidui triksta tikslumo ir aisSkumo.

Atskleidziama, kad jrankio panaudojimo samprata apima ne tik
tiesiogin] daikto panaudojimg pagal jo tiksling paskirtj, bet ir netiesioginj.
Atsizvelgiant | tai, analizuojama, ar tiesioginis ir netiesioginis jrankio
panaudojimas pagrijstai pagal BK 180 straipsnj teisinio kvalifikavimo prasme
laikomi vienodo pavojingumo veikomis.

Atskirai darbe iSsamiai tiriami kvalifikuojamieji pozymiai pagal
naudojamg jrankj. Atsakoma j klausima, kokie pagrindiniai kriterijai, kuriais
remiantis daiktai priskiriami atskiriems kvalifikuojamiems pozymiams.
Pateikiamas pasiiilymas Salinti peilio panaudojimo pozymj i§ BK 180
straipsnio 2 dalies. Vertinamas kito specialiai zmogui zaloti pritaikyto daikto
panaudojimo pozymio santykis su BK 258 straipsnyje jtvirtintu pozymiu,
atsakoma ] klausimas, ar tai tapataus turinio poZymiai. Be to, atskleidziama,
kad 2000 m. BK jtvirtinta minéto poZymio teisiné iSraiSka yra netinkama, nes
pabrézia daikto savybe — specialy jo pritaikyma zaloti, t. y. tam tikrg daikto
savybiy pakeitima, specialy daikto perdarymg ar patobulinima, suteikiant jam
papildomy funkciniy ginklo savybiy, kurios nebuvo jo pirminé sukiirimo
paskirtis, tuo tarpu doktrina ir kasaciné praktika formuoja kitokia pozymio
sampratg, kuri siejama su daikto panaudojimo pléSimui biido pavojingumu,
tod¢l pateikiami sitilymai jstatymy leid¢jui tobulinti S§io poZymio apraSyma
jstatyme. Be neSaunamojo ginklo panaudojimo pozymio turinio atskleidimo,
atsakoma ] klausima, kaip vertinti situacijas, kai panaudojami daiktai, kuriuos
sukuriant nebuvo numatoma paskirtis zaloti, bet véliau buvo specialiai
perdirbti ir parengti zalojimo funkcijai. Ar pagrista pritarti nuomonei, kad ir
tokiy daikty panaudojimas vertintinas kaip neSaunamojo ginklo panaudojimo
pozymis.

Atskleidziant Saunamojo ginklo panaudojimo pozymio sampratg
svarbu iSsiaiskinti Saunamojo ginklo sgvoka 2000 m. BK 180 straipsnio 3
dalies prasme ir jo panaudojimo sampratos aspektus budingus tik $io pléSimo

pozymio taikymui. AtskleidZziama Saunamojo ginklo panaudojimo pozymio
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samprata santykyje su specialiame jstatyme, reguliuojan¢iame ginkly apyvarta,
jtvirtinta sgvoka, sprendziama, ar pakanka pozymio konstatavimui formaliai
vadovautis Saunamojo ginklo sgvoka. Be to, aptariama dujiniy ginkly teisinio
vertinimo problematika Sio kvalifikuojamojo pozymio kontekste, taip pat
ginkly panaSiy ] Saunamuosius panaudojimo pléSime teisinio vertinimo
problematika vertinant nukentéjusiojo suvokima. ISreiSkiama kritika kasacinés
praktikos suformuotai taisyklei vertinti tinkamumg naudoti ginklg aplinkybe,
remiantis i§ esmés specialisto iSvadomis apie ginklo technines savybes.
Pateikiami pasiiilymai, kaip vertinti skirtingus Saunamojo ginklo panaudojimo
atvejus.

Pirmg kartg doktrinoje atlieckamas tyrimas dél kvalifikuojamojo
pozymio - sprogmens panaudojimas - turinio, atsakoma j klausima, ka reiskia
$io pozymio pavojingumo pobidis. Atskleidziama, kad poZymio pavojingumas
i$ esmés yra siejamas su aplinkybe, kad tokiu atveju gali biiti padaroma didelé
zala ne tik paciam nukentéjusiajam asmeniSkai, bet ir kitiems asmenims,
esantiems sprogimo zonoje (ar patenkantiems j j3), bei materialiesiems
objektams.  Atsakoma ] klausimg, ar jvairiy pirotechniniy medziagy
panaudojimas taip pat atitinka §] pozymj.

Galiausiai atskleidziamas organizuotos grupé€s poZymio turinys,
santykis su BK 25 straipsnio 3 dalimi. Taip pat aptariamos kasacinéje
praktikoje kylancios veiky kvalifikavimo problemos ir iSskiriamos Siam
pozymiui suformuluotos teisés taikymo taisyklés. [vertinamas padarytas BK 25
straipsnio 3 dalies pakeitimas ir jo poveikis, reik§meé pléSimo veikos
kvalifikuojamojo pozymio taikymui.

Disertacija uzbaigiama iSvadomis ir pasitilymais.
ISVADOS IR PASIOLYMAI

1. PléSimg apibiidina ta ypatybé, kad darant §ig veikg smurtu
késinamasi ] kito asmens turta. Smurtas savaime néra pagrindinis Sios

nusikalstamos veikos tikslas, o tik biidas pagrindiniam — neteisé€to praturtéjimo
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— tikslui pasiekti, todél netikslinga pléSima laikyti vien smurtiniu nusikaltimu,
kurio pagrindinis tikslas yra pats smurtas.

Taigi siilytina plésimo sudetj, jtvirtintg BK 180 straipsnyje,
vertinti kaip kvalifikuotgjq vagystés (BK 178 straipsnis) sudétj.

Tais atvejais, kai smurtas yra kaltininko veikos tikslas, ar kai
kaltininkas savo smurtiniy veiksmy nevertina kaip biido pagrobti svetimq turtg,
tokius smurtinius veiksmus, atsizvelgiant | kilusius padarinius, ir turto grobimq
siitlytina kvalifikuoti ne kaip plésimg, bet kaip keliy nusikalstamy veiky sutaptj.

2. Plésimo sampratos raida po 1990 m. palaipsniui
formavo (patvirtinus 2000 m. BK, suformavo visiskai) nuostata pléSimo
sudéties objektyviuosius pozymius derinti su atitinkamais vagystés sudéties
objektyviaisiais pozymiais. Lietuvos baudziamajame jstatyme uzpuolimo
pozymio pasalinimas i§ pléSimo sudéties buvo pazangus veiksmas — aiSkiai
nustatyti pléSimo sudéties pozymiai, iSsklaidytos abejonés dél uzpuolimo ir
prievartos vartojimo santykio, i§vengta poZymiy dubliavimo.

3. BK 180 straipsnyje jtvirtinti keli tiesioginiai pléSimo
sudéties pozymiai — késinimosi objektai (pagrindinis ir papildomasis) néra
tarpusavyje lygiaverciai teisinés apsaugos prioriteto poziiiriu. Tiksliausia biity
pagrindiniu pléSimo objektu jvardyti nuosavybés teisg (civilinés teisés prasme).
Kaip papildomuosius plésSimo objektus baigtiniame saraSe siiilytina jvardyti
asmens sveikatg, kiino nelieCiamumg ir asmens veiksmy laisve (iSskyrus
seksualinio apsisprendimo laisve).

Kadangi papildomasis plésimo objektas sutampa su BK 138, 140,
146 straipsniuose jtvirtinty nusikalstamy veiky objektais, papildomai kaip
sutaptys pagal Siuos straipsnius plésimai neturéty biti kvalifikuojami.

4. Plesimo  dalykas pagal BK 180  straipsnj
konstatuojamas remiantis trimis kriterijais (reikalavimais), analogiSkais
vagystés dalykui: kilnojamumo, svetimumo ir ekonominés vertés. PléSimo ir
vagystés dalykus skiria tik tai, kad pagal jstatyma nenustatyta minimali

pléSimo dalyko verte.
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5. Pagrobimas (pléSimo objektyvusis pozymis) — tai
fizinis daikto atémimas prie$ nukentéjusiojo valig ir daikto valdymo jgijimas.
Plesimo atveju tiesioginis fizinis prisilietimas prie daikto pakeiciant jo buvimo
vietg nelaikytinas pagrobimo pozymiu, — biitina nustatyti ir pasiprieSinimo to
daikto grobimui numalS$inima.

6. Baudziamajame jstatyme jtvirtinti pléSimo veikos
padarymo biuido pozymiai — fizinio smurto panaudojimas, grasinimas tuoj pat
panaudoti fizinj smurtg ir kitoks galimybés prieSintis atémimas — yra atskiri ir
negali buti tapatinami su (ar pakei¢iami) uzpuolimo pozymiu.

Taigi veikos padarymo biidg Zymincius poZymius reikéty vertinti
kaip atskirus ir vengti teismy sprendimuose tuos pacius kaltininko veiksmus
kvalifikuoti pagal kelis veikos padarymo biudo poZymius ar apibendrinant
vertinti juos kaip uzpuolimq.

7. Plésimo sudéties fizinio smurto panaudojimo pozymis
apima tiesioginj ir tarpinj fizinj poveiki asmens kiinui, dél to minétasis
pozymis atribojamas nuo kitokiy poveikiy, kuriais atimama asmens laisve,
sukeliama bejégiskumo ar kita nenattrali biisena. Didelio fizinio skausmo
pozymis — riba, skirianti fizinio smurto panaudojimo pozymj nuo kitokio
pobiidzio poveikiy, kurie darant pléSima gali biiti taikomi kaip priemoné
nukentéjusiojo valiai palauZzti.

Taigi rekomenduotina sprendziant klausimus dél plésimo pozZymiy —
fizinio smurto panaudojimas ir kitaip atimamos galimybés nukentéjusiajam
priesintis — atribojimo kiekvienu atveju itin atidziai vertinti kaltininko veiksmy
intensyvumaq ir fizinio poveikio nukentéjusiojo kiinui stiprumq.

8. Grasinimo tuoj pat panaudoti fizinj smurtg pozymis
apima ir bauginancios situacijos sukiirima.

Taigi siulytina kaltininko veiksmus, kuriais sukurta bauginanti
situacija, kurioje nustatytos aplinkybés, nukentéjusiojo jvertintos kaip reali
grésmé jo fizinei sveikatai, ir dél to palauzta jo valia laisvai veikti priesinantis

neteisétam turto uzvaldymui, vertinti kaip atitinkancius plésimo sudétj.
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0. Plésimo sudéties pozymis kitaip atimdamas galimybe
priesintis nesiejamas vien su slaptu veikimu prie§ nukentéjusjji. Si pozymi
atitinka prievartinio pobtudzio arba apgaule sukeltas apsvaiginimas, kai
kaltininkas turi iSankstinj nustatyta tiksla pagrobti turtg; prieSingai, vien
pasinaudojimas apsvaigimo biisena $io pozymio neatitinka.

10. Netiesioginio pléSimo samprata doktrinoje ir
praktikoje pripazistama atitinkan¢ia BK 180 straipsnyje jtvirtintg sudétj tik
tokiais atvejais, jei prievarta pavartojama po turto grobimo, siekiant islaikyti jo
valdyma, prieSingai, jei prievarta pavartojama siekiant iSvengti baudziamosios
atsakomybés, tokia veika nekvalifikuojama kaip pléSimas pagal BK 180
straipsnj.

11. Plésimo kvalifikuojamasis pozymis — jsibrovimas i
patalpa, pagal BK 180 straipsnio 2 dalj, neapima jsibrovimo ] saugomag
teritorija ar saugykla. Palyginti su vagystés kvalifikuojamuoju pozymiu,
patalpos sgvoka plésimo atveju suvokiama analogiskai, bet praktikoje pléSimo
veikai kvalifikuoti yra reikSmingos papildomos aplinkybés: kaltininko santykis
su nukentéjusiuoju, kaltininko tyc¢ios kryptingumas prie§ jsibraunant, smurto,
grasinimo ar atémimo galimybes prieSintis jgyvendinimas.

Taigi jstatymy leidéjui rekomenduotina vienodai BK vagystés ir
plésimo sudétyse jtvirtinti kvalifikuojamuosius jsibrovimo j patalpg, saugyklg
ar saugomq teritorijg pozymius. Jei jstatymy leidéjas plésimo ir vagystés
kvalifikuojamiesiems pozymiams, susijusiems su jsibrovimu, teikia skirtingg
reikSme, Sie minétyjy sudéciy poZymiai turéty biti apibudinti skirtingomis
sqvokomis.

12. BK 180 straipsnyje jtvirtintas kvalifikuojamyjy ir itin
kvalifikuojamyjy pozymiy, apimanciy jrankiy panaudojima, skirstymas rodo
tikslumo ir aiSkumo trilkkuma: neaiskus jvardijamy daikty atrankos kriterijus,
pozymiai nesuderinti, kaip atskiras kvalifikuojamasis pozymis jtvirtinama ir
plataus pobudzio daikty grupé, ir konkretus vienos riasies daiktas. BK 180

straipsnio 2 ir 3 dalyse nurodyti jrankiai suskirstyti remiantis pavojingumo
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kriterijumi, nustatomu tik pagal naudojamo daikto savybes, neatsizvelgiant j jo
panaudojimo pobidj.

Atsizvelgiant | iSvadg, siulytina jstatymy leidéjui svarstyti
galimybe  baudZiamajame  jstatyme jtvirtinti  kvalifikuojamyjy  poZymiy
diferencijavimg atsizvelgiant j jrankiy panaudojimo pobidj.

13. Kvalifikuojamaji pozymj jtvirtinanti sgvoka kito
specialiai Zmogui Zaloti pritaikyto daikto panaudojimas yra klaidinanti ir
netinkama, nes neatitinka kasacinés praktikos suformuotos Sio pozymio
sampratos, pagal kurig §] pozym; atitinka ne tik daiktai, kuriuos kaltininkas i$
anksto parengia ar pritaiko zaloti arba tai padaro pléSimo metu, bet ir daiktai,
kurie, nors ir nebuvo i§ anksto parengti zaloti , bet buvo i§ anksto parinkti ir
pasiimti tam tikslui.

Taigi jstatymy leidéjui siulytina koreguoti kvalifikuojamojo
pozymio , kito specialiai Zmogui Zaloti pritaikyto daikto panaudojimas “
iSraiskq is BK 180 straipsnio 2 dalies paSalinant Zodzius, kad daiktas turi biiti
specialiai pritaikytas Zzmogui zZaloti, ir pakeiciant juos ZodzZiais ,,kitas daiktas,
pasirinktas (pasiimtas) arba panaudotas zmogui Zaloti “.

14. Peilio panaudojimo pripazinimas atskiru
kvalifikuojamuoju pozymiu yra perteklinis, nes bet kokio peilio panaudojimo
darant pléSimg aplinkybes galima apibudinti kitais, platesnés apimties
pozymiais: neSaunamojo ginklo, kito specialiai zmogui zZaloti pritaikyto daikto.

Taigi jstatymy leidéjui siitlytina peilio panaudojimo poZymj i§ BK
180 straipsnio 2 dalies pasalinti, o peilio panaudojimq vertinti kaip veikos
pavojingumq didinantj pozymj, atitinkantj kito specialiai Zmogui Zaloti
pritaikyto daikto arba nesaunamojo ginklo panaudojimo kvalifikuojamuosius
pozymius.

15. Nesaunamojo ginklo panaudojimo pozZymio samprata,
palyginti su Lietuvos Respublikos ginkly ir Saudmeny kontrolés jstatymo
nuostatomis, yra platesné¢ tuo pozitiriu, kad pagal §j pozymj neSaunamuoju
ginklu gali biiti pripazinti ir jrankiai, kuriy pirminé paskirtis, nesusijusi su

zalojimu, yra pakei¢iama Siam tikslui.
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16. KritiSkai vertintina kasacinés praktikos suformuota
Saunamojo ginklo panaudojimo samprata, pagal kurig pabréziamas ginklo
tinkamumas naudoti pagal paskirtj. Si salyga pasalina galimybe pagal BK 180
straipsnio 3 dalj kvalifikuoti panaudojimg daikty, kuriais grasinimo pobiidis ir
poveikis nukentéjusiojo valiai palauzti, jvertinant paties nukentéjusiojo
situacijos pavojingumo suvokimg, yra toks pat kaip grasinant Saunamuoju
ginklu.

Taigi rekomenduotina plésimui naudojamus ginklus, pagal
techninius duomenis ir iSvaizdg labai panasius | Saunamuosius, prilyginti
Saunamojo ginklo panaudojimo poZymiui, nors specialiojo jstatymo sqvokos
gali biiti keiciamos.

Sprendziant, ar biita Saunamojo ginklo panaudojimo poZymio,
siilytinos tokios veikos teisinio kvalifikavimo taisyklés:

* Jei Saunamasis ginklas panaudojamas kaip psichinio

smurto priemoné (juo grasinama), tai tokia situacija vertintina pagal BK 180
straipsnio 3 dalj.

* Jei Saunamasis ginklas panaudojamas kaip priemoné
suzaloti zmogy, bet ne pagal paskirtj (pavyzdziui, ginklu neSaunama, bet jo
rankena suduodamas smugis | galvg), tai tokia situacija atitinka BK 180
straipsnio ne 3 dalj, o 2 dalj.

. Jei Ssaunamasis ginklas panaudojamas pagal paskirtj
(isSaunama ir Zzmogus arba suzalojamas, arba ne), tai tokia situacija vertintina
pagal BK 180 straipsnio 3 dalj.

17. Sprogmens panaudojimo pripazinimg itin
kvalifikuojamuoju pozymiu i§ esmés lemia galimybé tokiu veiksmu sukelti
sunkiy padariniy ne tik nukentéjusiajam, bet ir kitiems sprogimo zonoje
esantiems asmenims ar turtui. Jei sprogmenys néra tokie galingi, jy
panaudojimas savaime nenulemia veikos kvalifikavimo pagal BK 180
straipsnio 3 dalj.

Taigi rekomenduotina pirotechnikos priemoniy panaudojimo

plésimui nevertinti kaip kvalifikuojamojo pozymio ,,sprogmens panaudojimas “
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ir sitllytina tokj atvejj vertinti kaip atitinkantj kvalifikuojamgjj plésimo pozymj

., kito specialiai Zmogui Zaloti pritaikyto daikto panaudojimas “.
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