VILNIUS UNIVERSITY

RENATA VAISVILIENE

THE RELATIONSHIP BETWEEN JURISDICTION OF INTERNATIONAL
CRIMINAL TRIBUNALS AND NATIONAL CRIMINAL JURISDICTION

Summary of Doctoral Dissertation

Social Sciences, Law (01 S)

Vilnius 2018



The dissertation was preapared at Vilnius University in 2004 — 2013 and is defended

externally.

Scientific Consultant:

Prof. dr. Dainius Zalimas (Vilnius University, social sciences, law — 01 S)

The dissertation is defended at the public meeting of the Doctoral Dissertation

Defence Council:

Chairman of the Council:

Prof. dr. Jonas Prapiestis (Vilnius University, Social Sciences, Law — 01 S)

Members:

Prof. dr. Hans-Joachim Heintze (Bochum University, Germany, Social Sciences, Law —
0159)

Prof. dr. Justinas Zilinskas (Mykolas Romeris University, Social Sciences, Law — 01 S)
Assoc. prof. dr. Irmantas Jarukaitis (Vilnius University, Social Sciences, Law — 01 S)

Assoc. prof. dr. Vyganté Milasitité (Vilnius University, Social Sciences, Law — 01 S)

Dissertation will be defended in the public meeting of the Doctoral Dissertation Defence
Council on 14 March, 2018 at 14.00 in the Kazimieras Leonas Sapiega (302) auditorium
of Vilnius University Faculty of Law.

Address: Saulétekio al. 9, I rimai, LT-10222 Vilnius, Lithuania.

The summary of the doctoral dissertation was distributed on 14 February, 2018.

The doctoral dissertation is available for review at the library of Vilnius University and

the website of Vilnius University: www.vu.lt/It/naujienos/ivykiu-kalendorius



http://www.vu.lt/lt/naujienos/ivykiu-kalendorius

VILNIAUS UNIVERSITETAS

RENATA VAISVILIENE

TARPTAUTINIU BAUDZIAMUJU TRIBUNOLU
JURISDIKCIJOS SANTYKIS SUNACIONALINE BAUDZIAMAJA
JURISDIKCIJA

Daktaro disertacija

Socialiniai mokslai, teisé (01 S)

Vilnius, 2018 m.



Daktaro disertacija rengta studijuojant doktorantiiroje 2004 — 2013 m. m. Vilniaus

universitete ir ginama eksternu.

Mokslinis konsultantas — prof. dr. Dainius Zalimas (Vilniaus universitetas, socialiniai

mokslai, teisé¢ — 01 S).

Disertacija ginama vieSame daktaro disertacijos gynimo tarybos posédyje:

Tarybos pirmininkas — prof. dr. Jonas Prapiestis (Vilniaus universitetas, socialiniai
mokslai, teisé — 01 S).

Nariai:

Prof. dr. Hans-Joachim Heintze (Bochumo universitetas, VVokietija, socialiniai mokslai,
teis¢ — 01 S);

Prof. dr. Justinas Zilinskas (Mykolo Romerio universitetas, socialiniai mokslai, teis¢ —
019);

Doc. dr. Irmantas Jarukaitis (Vilniaus universitetas, socialiniai mokslai, teis¢ — 01 S);

Doc. dr. Vyganté Milasituté (Vilniaus universitetas, socialiniai mokslai, teis¢ — 01 S).

Disertacija bus ginama viesame daktaro disertacijos gynimo tarybos posédyje 2018 m.
kovo mén. 14 d. 14.00 val. Vilniaus universiteto Teisés fakulteto Kazimiero Leono
Sapiegos (302) auditorijoje.

Adresas: Saulétekio al. 9, I rimai, LT-10222 Vilnius, Lietuva

Disertacijos santrauka issiysta 2018 m. vasario mén. 14 d.

Disertacija galima perzitiréti Vilniaus universiteto bibliotekoje ir VU interneto svetainéje

adresu: www.vu.lt/lt/naujienos/ivykiu-kalendorius



http://www.vu.lt/lt/naujienos/ivykiu-kalendorius

TABLE OF CONTENTS

ReleVaNCe OF the thESIS.......cciiiiiiiiie e e bbb 6
Theoretical and practical added ValUe...............cooiiiiiiii 9
Object, aim, tasks and statements to be defended............cccooviiiiiiii i 10
Sources of the research and overview of the reSearch ...........ccoccoveivieien i 11
SErUCTUIE OF the thESIS ...e..iiviiieieiee bbb 17
SCIENTITIC NOVEITY ...t 20
The MEtNOAOIOGY ....c.veeeiei bbb 21
MAIN CONCIUSTONS ...ttt bbbt e et bbbt n e e e e 22
TS o) il o1V o] [ToF: 4 o] SO USSURRPIN 25
List of presentations of the author at scientific CONTErenCes ..........ccooeveveieieniiinisiceee, 26
Information about the QUENOT ............coi i e 27

TARPTAUTINIU BAUDZIAMUJU TRIBUNOLU JURISDIKCIJOS SANTYKIS SU
NACIONALINE BAUDZIAMAJA JURISDIKCIJA (Resume of the thesis in Lithuanian)..29

Tiriamos problemos pagrindimas ir aktualumas ...........ccccevereiiiiniiieee e, 29
Tyrimo objektas, tikslas, uzdaviniai, tyrimo metodai, ginamieji teiginiai............................ 32
DiSertacijos SIPUKIIFG ...........ccueeiiiiiii ittt 33
Disertacijos MOoKSINIS NAUJUMAS. ......c.eciviiieiieeieiie ettt sre e sreeae e 35
ISVAAOS ..o e 36
AULOTES STFATPSTIY SGVASAS ...ttt 39
Autorés skaityti pranesimai mokslinése KOnferencijose ..............ccoccuuveuveiiiiiiciiienieninenn, 40
INfOrMACTIA APIE AUIOTQ ...ttt 41



THE RELATIONSHIP BETWEEN JURISDICTION OF INTERNATIONAL
CRIMINAL TRIBUNALS AND NATIONAL CRIMINAL JURISDICTION

Relevance of the thesis

The purpose and functions of an international criminal justice system court combine
humanistic values and policy considerations which are not only essential to the attainment
of justice, redress, and prevention, but also to the preservation, restoration and
maintenance of peace.!

Several aspects justify the need and relevance of this scientific research. First, there
Is impunity for international crimes and the lack of effective means of eliminating it. The
most common reasons for this are the lack of financial and human resources or political
will. Impunity is determined not only by the fact that it is impossible to prosecute all
crimes, but also by subjective reasons. National leaders protect one another from
responsibility for international crimes and hide themselves behind formal arguments and
individual situations in pursuit of national interests. The size of the problem is determined
by the fact that there is no one acceptable solution, and more diverse forms of combating
Impunity that are suitable for each individual situation are not sought.

Second, the boundaries of international law are expanding, its specificity is being
highlighted, and clear contemporary tendencies are ascertaining. Despite the spreading
globalization, the one is often surprised how many international judicial institutions has
been created over the last year, how many disputes are resolved in accordance with
international law, and how often national courts must apply international law. One of the
trends in contemporary international law is the jurisdictionalization, which implies the
development of international jurisdiction and, at the same time, the increase of the
importance of international law in national relations. The borders of national sovereignty
change in modern international law, immunity of the high ranking state officials for

universal international crimes is being eliminated, the concept of universal national

1 BASSIOUNI, Ch. M. International Criminal Justice in Historical Perspective. In International Criminal Law, ed.
BASSIOUNI, Ch. M. (ed.) International Criminal Law, ed., VVol. lll. Leiden: Martinus Nijhoff Publishers, 2008, p.
29.



jurisdiction is strengthening, the concept of crime of aggression develops, fight against
terrorism continues, the actions of parties to an armed conflict are regulated and the
conditions for the protection of civilians are being created. Consequently, there are new
ways of combating impunity, which include, along with all other non-judicial and informal
means, the prosecution and punishment of natural persons by international criminal
tribunals. Due to the humanization of contemporary international law, not only a state, but
also a person is becoming more and more important for the international community. The
involvement of a person in the international criminal process is an important condition for
the realization of individual responsibility.

International law, as a sui generis legal framework, has normative and institutional
mechanisms for implementation of international law provisions, including international
criminal tribunals. International criminal tribunals are usually created on the basis of the
agreement between the states, but their functioning evolves independently of the will of
the states that created them — in accordance with the erga omnes? commitments that
prohibit international crimes, the customary norms of international law imposing the
obligation to prosecute for international crimes and the doctrine of the implied powers of
international organizations. Indeed, the Permanent Court of International Justice has stated
the position that international and national courts are acting in different legal areas®, and
therefore the judicial institutions applying international and national law are separate. All
of the above mentioned aspects in principle determine the existence and exclusivity of the
international jurisdiction, necessary for the effective operation of international law.

Third, the conflict of jurisdiction between international judicial authorities and
national courts is emerging. The interplay between international and national jurisdictions
is objectively existent and this is confirmed by the case-law, for example, the International

Court of Justice rendered Advisory Opinion on the 9 July 2004 concerning the Legal

2 1CJ Judgment of 5 February 1970 in the case of Barcelona Traction, Light and Power Company, Limited (Belgium
v. Spain). ICJ Reports 1970, para. 33. Court defined erga omnes obligations: ,,By their very nature the former are the
concern of all States. In view of the importance of the rights involved, all States can be held to have a legal interest
in their protection; they are obligations erga omnes.

3 PCIJ Judgment of 25 August 1925 in the case of Certain German interests in Polish Upper Silesia (Germany v.
Poland), PCIJ Ser. A, 1925, No 6 (Jurisdiction), para. 20. Court states that ,,[m]ixed Arbitral Tribunals and the
Permanent Court of International Justice are not courts of the same character, and, a fortiori, the same might be said
with regard to the Court and the Polish Civil Tribunal (...)“.
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Consequences of the Construction of a Wall in the Occupied Palestinian Territory* ten
days after the judgment of the Israeli Supreme Court on the same issue®. The Israeli
Supreme Court has taken into consideration the Advisory Opinion of the International
Court of Justice when decided on the legality of the construction of the Palestinian Wall®.
The collision presupposed by such interplay between international and national
jurisdictions however raises problems, such as the coherence in judicial practice of judicial
institutions active within different legal systems, the coordination of the distribution of
cases, and the need for intensive co-operation. As a consequence, the regulation of
jurisdictional interactions between national and international courts may ultimately
depend on the identification of the paradigm that governs the relationship between the said
institutions: do they operate in a complete normative isolation from one another, or within
more integrative framework of normative interaction.” Moreover recognizing that the
same judicial institutions can apply national and international law to a certain extent in
order to facilitate the implementation of decisions taken by any of them, it can be argued
that according to this line of thinking, national and international law may serve as
jurisdictional alternatives to one another; hence, their jurisdictions ought to be
coordinated.®

Fourth, the aim is not only to activate the jurisdiction of international criminal
tribunals, but also to ensure that its functioning is effective. State cooperation is a
prerequisite for the effective exercise of the jurisdiction of international tribunals.
Cooperation between states is affecting international criminal tribunals for several reasons.
Primarily, they do not have a mechanism to enforce their decisions and judgments, i.e. the
officers with the necessary powers and appropriate internal structures. Secondly, even if
they would have this mechanism, they have no powers to enforce their decisions in
sovereign states. Although there is legal basis for state cooperation, the implementation of
obligation to cooperate is associated with the political aspects and factors having a

negative impact on the efficiency of the work of international criminal tribunals.

4 1CJ Advisory Opinion of the 9 July 2004 Concerning Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory. 1CJ Reports, 2004, p. 136.

S Israeli Supreme Court case HCJ 2056/04 Bet Sourik Village Council v. Government of Israel, 58(4) PD 807.

® Israeli Supreme Court case HCJ 7957/04 Mara abe v. Prime Minister of Israel, Judgement of 15 September 2005.
" SHANY, Y. Regulating jurisdictional relations between national and international courts. Oxford: Oxford
University Press, 2007, p. 3.

8 Ibidem, p. 5.



Theoretical and practical added value

This dissertation is relevant not only because of the raising of problematic aspects,
but also due to the theoretical and practical added value: the analysis allows to make new
and original conclusions from the scientific point of view. A comprehensive study of the
relationship between international criminal and national criminal jurisdiction has been
carried out in order to develop a doctrinal analysis of the concept of jurisdiction and its
features in accordance with international law and to formulate a detailed concept of
interoperability between international and national jurisdiction. With the increase in the
number of international criminal tribunals, it is very important to formulate the guidelines
to the international community for the application of the principles ensuring an appropriate
resolution of jurisdictional conflicts arising during the establishment of international
criminal tribunals. A research conducted in a dissertation could be useful in teaching legal
disciplines such as international public law, international criminal law, as well as modules
related to international relations and political science.

In addition, the integrated analysis in the dissertation of the relationship between
international criminal and national criminal jurisdiction will be useful in shaping and
implementing the foreign policy of the Republic of Lithuania. First of all, the work could
be useful in the meetings of the Assembly of States Parties to the Rome Statute, when
forming the position of the Republic of Lithuania on the implementation of the principle
of complementarity and the promotion of the concept of positive complementarity,
according which a system where an international judicial body interacts with the national
and both are responsible for a successful prevention of impunity is created. Secondly, this
scientific research can be used to formulate the official position of Lithuanian foreign
policy in the international organizations, such as the United Nations or the European
Union, when decisions are taken to promote the cooperation between states and
international criminal tribunals. Thirdly, this work can be used to make proposals in
international organizations for more effective ways of implementing justice, for example,
by improving the regulation of the relationship between international criminal and national

criminal jurisdiction and implementation of it, etc.



Moreover this dissertation can be useful for co-operation of Lithuanian courts with
the International Criminal Court®. The Republic of Lithuania is a Party to the Rome Statute
of the International Criminal Court, therefore, the obligation to cooperate covers all forms
established by the Statute!?, including the arrest and transfer of persons present in the
territory of the Republic of Lithuania. Following the request of the International Criminal
Court for the arrest and transfer of a person, that person would be subject to international
criminal and national criminal jurisdiction, and therefore the question of the conflict
between jurisdictions should be dealt.

In formulating and implementing its foreign policy, the Republic of Lithuania
follows the universally recognised principles and norms of international law, seeks to
ensure national security and independence, the welfare of its citizens, and their basic rights
and freedoms, and contributes to the creation of the international order based on law and
justice!!. Thus, the establishment of a clear relationship between the jurisdiction of
international tribunals and national courts is important not only in the formulation of the
doctrine in this field, but also in identifying the peculiarities of application of the rules of
international law and contributing to their smooth application in the territory of the

Republic of Lithuania.

Object, aim, tasks and statements to be defended

The research object of this dissertation is the relationship between the jurisdiction of
international criminal tribunals and national criminal jurisdiction.

The aim of this research is to analyse the relationship between international criminal
jurisdiction and national criminal jurisdiction.

In order to achieve this aim, the research is guided by the following tasks:

® Rome Statute of the International Criminal Court, July 17, 1998 (further — Rome Statute, Statute, ICC). Valstybés
zinios [Official Gazette], 2003, No. 49-2165, art. 86: ,,States Parties shall, in accordance with the provisions of this
Statute, cooperate fully with the Court in its investigation and prosecution of crimes within the jurisdiction of the
Court.”

10 1bidem, art. 88: ,,States Parties shall ensure that there are procedures available under their national law for all of
the forms of cooperation which are specified under this Part.”

11 The Constitution of the Republic of Lithuania, Valstybés Zinios [Official Gazette], 1992, No. 33-1014, art. 135;
Lietuvos Respublikos nacionalinio saugumo strategija [National Security Strategy of the Republic of Lithuania].
Valstybés Zinios [Official Gazette], 2012, No. 76-3945, para. 3.
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1. To reveal the concept of international criminal jurisdiction.

2. To disclose the concept of international criminal jurisdiction based on its relation
to national criminal jurisdiction.

3. To formulate the guidelines for determining the jurisdictions of international
criminal tribunals.

4. To identify the main aspects of the relationship between jurisdiction of
international criminal tribunals and jurisdiction of national courts related to the

regulation and implementation and formulate the guidelines for problem solving.

Statements of the dissertation to be defended:

1. International criminal jurisdiction is a type of international jurisdiction of
international criminal tribunals that includes the power to prosecute and carry out
the judicial functions on the basis of and within the boundaries of their
establishment documents and in accordance with international criminal law.

2. Exclusive international criminal jurisdiction is the power of an international
criminal tribunal to resolve the issues falling within its jurisdiction, by prohibiting
all other courts from exercising their jurisdiction.

3. Primary concurrent international criminal jurisdiction is the power of an
international criminal tribunal to resolve issues falling within its jurisdiction,
including those falling within the jurisdiction of national courts, having the
priority over the prosecution or possibility to take-over the proceedings from a
national court at any stage of the proceedings.

4. Complementary concurrent international criminal jurisdiction is the power of an
international criminal tribunal to resolve the issues falling within its jurisdiction
including those falling within the jurisdiction of national courts when the State is

unwilling or unable to investigate or prosecute.

Sources of the research and overview of the research

In order to reach the aim of this dissertation, the sources of international law referred

to in Article 38 of the Statute of the International Court of Justice are used: international
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treaties, customs, general principles of law, jurisprudence and doctrine?. This work also
refers to additional sources of International Law - documents adopted by the institutions

of international organizations, i.e. resolutions, minutes of meetings, etc.

For the purpose of this dissertation, international law is divided into primary and
secondary. The primary legal acts governing the activities and jurisdiction of international
criminal tribunals are their establishment documents, such as the Statute of the
International Criminal Court!®, the Statute of the International Criminal Tribunal for the
former Yugoslavia, adopted on 25" May 1993 by the United Nations Security Council
Resolution No. 8274, the Statute of the International Criminal Tribunal for Rwanda,
approved on 8th November 1994 by the United Nations Security Council Resolution No.
955%, etc. Secondary legislation includes such internal documents regulating the work of
international tribunals as the rules of procedure and evidence of tribunals.

The dissertation also refers to the customary norms that have emerged in the area of
international individual criminal responsibility, in particular designated to determine the
liability and grounds for activating the jurisdiction for the most serious international
crimes?®. The jurisprudence of international courts is an important source on the basis of

which in this dissertation a theoretical analysis of the formation of the concept of

12 Statute of the International Court of Justice, June 26, 1945, art. 38. Valstybés Zinios [Official Gazette], 2002, No.
15-557.

13 Rome Statute, supra note 9.

14 Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, adopted 25 May
1993. UN SC Resolution No. 827, with last amendments done by Resolution No. 1786 (2006), No. UN doc.
S/RES/827(1993) [seen 2014-06-07]. Internet access http://www.icty.org/x/file/Legal%?20L ibrary/Statute/
statute _sept09_en.pdf. (further — ICTY Statute, ICTY)

15 Statute of the International Criminal Tribunal for Rwanda, adopted 1994 by UN SC Resolution No. 955 and
subsequently amended [seen 2015-07-01]. Internet access http://www.unictr.org/sites/unictr.org/files/legal-
library/100131 Statute_en_fr_0.pdf. (further — ICTR Statute, ICTR)

16 Such articles are regarded as the expression of the customary law: Common art. 49, 50, 129, 146 of the I-1V Geneva
Conventions:

The High Contracting Parties undertake to enact any legislation necessary to provide effective penal sanctions for
persons committing, or ordering to be committed, any of the grave breaches of the present Convention defined in the
following Article.

Each High Contracting Party shall be under the obligation to search for persons alleged to have committed, or to have
ordered to be committed, such grave breaches, and shall bring such persons, regardless of their nationality, before its
own courts. It may also, if it prefers, and in accordance with the provisions of its own legislation, hand such persons
over for trial to another High Contracting Party concerned, provided such High Contracting Party has made out a
prima facie case.

Each High Contracting Party shall take measures necessary for the suppression of all acts contrary to the provisions
of the present Convention other than the grave breaches defined in the following Article. (...)

Also see: Rule 157: ,,States have the right to vest universal jurisdiction in their national courts over war crimes.
HENCKAERTS, J.-M.; DOSWALD-BECK, L. Customary International Humanitarian Law, Vol. 1: Rules.
Cambridge: Cambridge University Press, 2005, p. 604. See more: pp. 568-621.
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http://www.icty.org/x/file/Legal%20Library/Statute/%20statute_sept09_en.pdf
http://www.unictr.org/sites/unictr.org/files/legal-library/100131_%20Statute_en_fr_0.pdf
http://www.unictr.org/sites/unictr.org/files/legal-library/100131_%20Statute_en_fr_0.pdf

international jurisdiction is presented, a study of the relationship between the international
criminal and the national criminal jurisdiction is conducted and the practical aspects of its
implementation are justified or illustrated. One of the important cases relevant in the
analysis of the concept of jurisdiction and its application is the Lotus case of the Permanent
Court of International Justice!’, where substantive statements regarding state sovereignty,
international jurisdiction, international criminal jurisdiction, the territorial principle of
jurisdiction, which is considered to be the main for international crimes to be asserted, are
formulated. Although the present case is controversial due to the decision taken by the
decisive PCIJ’s Chairman vote when the other votes were distributed equally, the
subsequent ICJ practice have not denied the Lotus case statements. On the contrary, the
Lotus case is often referred to as the principal and primary when the peculiarities and
formation of the international jurisdiction is discussed.'® This research discusses the
judgements of the Permanent International Court of Justice in cases of Rights of Minorities
in Upper Silesia'®, Danzig?, the judgements of the International Court of Justice in the
Corfu Channel?! and East Timor?? cases, which are significant because of the conclusions
made on the independence of the source of international jurisdiction from national
jurisdiction. Numerous ICTY jurisprudence is of particular importance for the analysis of
the international jurisdiction. In this dissertation, the analysis of the concept of
international jurisdiction, concurrent jurisdiction, including the issues of state cooperation
is based on the findings of the ICTY in cases such as Blaski¢, Milosevi¢, Nikoli¢, Krstic.
The jurisprudence of the other international tribunals is also contributing to the research
in this particular area, e.g. findings in Elizaphan Ntakirutimana case by ICTR and Charles
Taylor case by Special Court for Sierra Leone. The latest ICC jurisdprudence in Bosco

Ntaganda, Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Husein Ali,

7 PCIJ Judgement of 7 September 1927 in a case S. S. Lotus (France v. Turkey), PCIJ Series A, 1927, No. 10, para.
20.

18 RYNGAERT, C. Jurisdiction in International Law. Oxford University Press, 2008, p. 23. BLAKESLEY, C. L.,
Extraterritorial Jurisdiction. In BASSIOUNI, Ch. M. (ed.) International Criminal Law, ed., VVol. Il. Leiden: Martinus
Nijhoff Publishers, 2008, p.99.

19 PCIJ Judgement of 26 April 1928 in a case of Rights of Minorities in Upper Silesia (Minority Schools) (Germany
v. Poland), PCIJ Series A, 1928, No. 15.

20 PCIJ Advisory Opinion of 3 March 1928 Concerning Jurisdiction of the Courts of Danzig, PCIJ Series B, 1928,
No. 15, p. 17-18.

21 |1CJ Judgement of 25 March 1948 in a case Corfu Channel (United Kingdom v. Albania). ICJ Reports, 1948, p. 27.
22 |CJ Judgement of 30 June 1995 in a case Concerning East Timor (Portugal v. Australia). ICJ Reports, 1995, p. 90,
para. 26.
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Omar Hassan Ahmad Al Bashir cases is also relevant for the examination of the state
cooperation. It should be noted that there is no elaborated jurisprudence of the tribunals in
the area of relationship between international criminal and national criminal jurisdiction.

When analysing the general aspects of the international criminal law the prominent
works of A. Cassese, B. Broomhall, M. CH. Bassiouni were used. Procedural questions of
the international criminal law were discussed on the basis of the book written by R. Cryer
and other co-authors An Introduction to International Criminal Law and Procedure?,
additionally G.-J. A. Knoops has presented a comprehensive analysis of procedural aspects
in a book Theory and Practice of International and Internationalized Criminal
Proceedings?*. Procedural questions of the International Criminal Court were presented in
light of H. Olasolo book The Triggering Procedure of the International Criminal Court,
in which the area concerned was very well elaborated. The legal status of the international
criminal tribunals was discussed in line with Draft Articles on the Responsibility of
International Organizations, as approved by the International Law Commission,? and the
book by D. Zalimas, S. Zaltauskaité-Zalimien¢, Z. Petrauskas and J. SaladZius
Tarptautinés organizacijos (International Organisations)?® where the main features of the
international organisations were formulated.

The concept of the international jurisdiction is analysed on the basis of pragmatic
pluralistic approach on the relationship between international and national law as
formulated in Y. Shany book Regulating Jurisdictional Relations Between National And
International Courts?’. The origin and general concept of the jurisdiction is examined in
C. F. Amerasinghe book Jurisdiction of International Tribunals?® and C. Ryngaert book
Jurisdiction in International Law?®. National approach to the concept of jurisdiction is

studied in A. Nevera’s monography Valstybés baudziamosios jurisdikcijos principai

2 CRYER, R.; FRIMAN, H.; ROBINSON, D.; WILMSHURST, E. An Introduction to International Criminal Law
and Procedure, 2nd ed. Cambridge: University Press, 2010.

2 KNOOPS, A. G.-J. Theory and Practice of International and Internationalized Criminal Procedings. The
Netherlands: Kluwer, 2005.

% Draft articles on the responsibility of international organisations (2011). [interactive] As adopted by the
International Law Commission in 63 session, No. A/66/10 [seen 2014-05-30]. Internet access
http://legal.un.org/ilc/texts/9 11.htm.

% 7ALIMAS, D.; ZALTAUSKAITE-ZALIMIENE, S.; PETRAUSKAS, Z.; SALADZIUS, J. Tarptautinés
organizacijos. Vilnius: Justitia, 2001.

2T SHANY, Y. Regulating jurisdictional relations between national and international courts. Supra note 7, 2007.

28 AMERASINGHE, C. F. Jurisdiction of International Tribunals. Martinus Nijhof Publishers, 2003.

2 RYNGAERT, C., Jurisdiction in International Law. Supra note 18.
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(Principles of Criminal Jurisdiction of a State)®, in the articles of J. Namavicius
Baudziamojo jstatymo galiojimas laike (Validity of the Criminal Law in Time)%,
Baudziamosios jurisdikcijos taisyklés Europos Sgjungos teisés aktuose ir jgyvendinimas
Lietuvoje (The Rules of Criminal Jurisdiction in the legal acts of the European Union and
Implementation of Them in Lithuania)®2, in the book by G. Svedas and others Conflicts of
Jurisdiction in Criminal Matters in the European Union when submitting the report by
Lithuania®. The relationship of national criminal law and international law, when
analysing the norms of national legislation, European Union acquis communautaire,
jurisprudence of Lithuanian courts, and further elaborating on the theories of such
relationship and coordinating principles and forms of these two systems are examined in
G. Svedas’ educational book Baudziamojo persekiojimo perdavimas ir kitos savitarpio
teisinés pagalbos baudziamosiose bylose formos. Tarptautiné teisiné pagalba
baudziamosiose bylose (Transfer of the Criminal prosecution and Other Forms of the
Mutual Cooperation in Criminal Cases)®* and in his article Tarptautinés teisés reik§mé ir
jgyvendinimas Lietuvos baudziamojoje teiséje (The Significance and Implementation of
the International Law in the National Law of Lithuania)®, in articles of A. Nevera
Tarptautinés ir nacionalinés baudziamosios teisés santykio problema (The Problem Issue
of the Relationship of International and National Criminal Law)*® and Valstybés
baudziamoji jurisdikcija ir uZsienyje priimty nuosprendziy pripazinimas Lietuvoje
(Criminal Jurisdiction of the State and the Recognition of the Foreign Judgements)*’, in

A. Abramavi¢ius’, D. Mickevi¢ius’ and G. Svedas’ book Europos Sgjungos teisés akty

30 NEVERA, A. Valstybés baudziamosios jurisdikcijos principai. Vilnius: Mykolo Romerio universitetas, 2006.
31 NAMAVICIUS, J. Baudziamojo jstatymo galiojimas erdvéje. In SVEDAS, G. (ed.) Globalizacijos issiikiai
baudziamajai justicijai. Vilnius: V] Registry centras, 2014.
%2 NAMAVICIUS, J. Baudziamosios jurisdikcijos taisyklés Europos Sajungos teisés aktuose ir jgyvendinimas
Lietuvoje. In SVEDAS, G. (ed.) Siuolaikinés baudziamosios teisés tendencijos. Vilnius: Vilniaus universiteto teisés
fakultetas, 2015.
3 SVEDAS, G. Country report (Lithuania). In BOSE, M.; MEYER, F.; SCHNEIDER, A. Conflicts of Jurisdiction in
Criminal Matters in the European Union. Baden-Baden: Nomos Verlagsgesellshaft, 2013.
3 SVEDAS, G. Baudziamojo persekiojimo perdavimas ir kitos savitarpio teisinés pagalbos baudziamosiose bylose
formos. Tarptautiné teisiné pagalba baudziamosiose bylose. Vilnius: V] Registry centro Teisinés informacijos
departamentas, 2008.
% SVEDAS, G. Tarptautinés teisés reikimé ir jgyvendinimas Lietuvos baudziamojoje teiséje. In SVEDAS, G. (ats.
red.) Nepriklausomos Lietuvos teisé: praeitis, dabartis ir ateitis. Liber Amicorum profesoriui Jonui Prapieséiui.
Vilnius: Vilniaus universitetas, 2012, pp. 100-112.
% NEVERA, A. Tarptautinés ir nacionalinés baudziamosios teisés santykio problema. Jurisprudencija. Vilnius:
Lietuvos teisés universitetas. 2001, T. 21(13), pp. 116-130.
3" NEVERA, A. Valstybés baudziamoji jurisdikcija ir uZsienyje priimty nuosprendZiy pripazinimas Lietuvoje.
Jurisprudencija. Vilnius: Lietuvos teisés universitetas. 2003, T. 38(30), pp. 39-45.
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jgyvendinimas Lietuvos baudZiamojoje teiséje (The Implementation of the legal acts of
European Union in the Lithuanian Criminal Law)3. However, the focus on international
criminal jurisdiction and international criminal tribunals is relatively small in these books
and articles.

The problems of exclusive international criminal and primary concurrent
international criminal jurisdiction in the foreign literature are analysed inconsistently and
have not been addressed in the Lithuanian scientific literature until now. Exclusive
international criminal and primary concurrent jurisdiction is addressed in the works of A.
Cassese, B. S. Brown, C. F. Amerasinghe, R. Cryer, K. S. Gallant, C. Romano, A.
Nollkaemper, J.K. Kleffner, S. Linton, D. McGoldrick, P. Rowe, E. Donnely and other
international authors.

Although much attention is paid to the principle of complementarity in foreign
literature, Lithuanian researchers rarely analyse this topic. The principle of
complementarity is mentioned in the book by prof. V. Vadapalas Tarptautiné teisé
(International Law)®® and in the article by O. Jusys, R. Paulauskas and G. Svedas
Tarptautinis baudZiamasis teismas (International Criminal Court)*. When considering
the issue of the transfer of persons to the ICC, the principle of complementarity, national
criminal jurisdiction and implementation of the Rome Statute are elaborated in the
educational book by A. Cepas and G. Svedas Tarptautiné teisiné pagalba baudziamosiose
bylose. Asmeny, jtariamy padarius nusikalstamq veikq, iSdavimas baudZiamajam
persekiojimui (Ekstradicija, perdavimas Tarptautiniam baudzZiamajam teismui arba pagal
Europos aresto orderj) (International Judicial Assistance in Criminal Matters. Surrender
of Persons, Suspected in Comiting a Crime (Extradition, Transfer to the ICC or According
to the European Arrest Warrant)*!, in the article by J. Zilinskas and A. Cepas Asmeny
perdavimas tarptautiniam baudzZiamajam teismui ir jo problemos tarptautinéje teiséje

(Surrender of Persons to the International Criminal Court: Issues in International Law)*?.

8 ABRAMAVICIUS, A.; MICKEVICIUS, D.; SVEDAS, G. Europos Sajungos teisés akty jgyvendinimas Lietuvos
baudZiamojoje teis¢je. Teisinés informacijos centras, 2005, p. 36.

% VADAPALAS, V. Tarptautiné teisé. Bendroji dalis. Vilnius: Eugrimas, 1998.

4 PAULAUSKAS, R.; SVEDAS, G.; JUSYS, O. Tarptautinis baudziamasis teismas. Teisés problemos, 1999 Nr. 4.
4 CEPAS A.; SVEDAS G. Tarptautiné teisiné pagalba baudziamosiose bylose. Asmeny, jtariamy padarius
nusikalstamg veika, iSdavimas baudziamajam persekiojimui (ekstradicija, perdavimas Tarptautiniam baudziamajam
teismui arba pagal Europos aresto orderj). Vilnius: Teisinés informacijos centras. 2008.

42 7ZILINSKAS J.; CEPAS A. Asmeny perdavimas tarptautiniam baudziamajam teismui ir jo problemos tarptautinéje
teiséje. Jurisprudencija. Vilnius: Lietuvos teisés universitetas. 2002, tomas 34(26), pp. 40 — 50.
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Foreign doctrine in this area is much more numerous. A particularly significant analysis
of the principle of complementarity was made by J. K. Kleffner, who devotes a book
Complementarity in the Rome Statute and National Criminal Jurisdictions for the full
analysis of this principle, and by F. Razesberger in the book The International Criminal
Court. The Principle of Complementarity, which introduces a completely new, critical
approach to the principle of complementarity. Other authors, such as W.W. Burke-White,
M. Benzing, J. T. Holmes, O. Soler, M. Bergsmo, discusses in detail the various aspects
of the principle of complementarity in special articles having the aim to provide a wider
reasearch of the principle of complementarity in terms of legal regulation, relation with
national jurisdiction and different aspects of influence on the states. Fundamentals of the
doctrine in this field are formulated by O. Triffterer and A. Cassese with co-authors in the
Commentaries of the ICC Rome Statute.

In the dissertation the concept, legal status and jurisdiction of special and mixed
tribunals is analysed with reference to the book written by C. P. R. Romano, A.
Nollkaemper, J. K. Kleffner®®, which presents in great detail the circumstances of the
establishment of these tribunals, the peculiarities of legal regulation, provides the
conclusions on the activities carried out and recommendations for further development.

It is clear from the literature review that foreign specialists analysed the issue of the
relationship between international criminal and national criminal jurisdiction
inconsistently, and Lithuanian researchers did not analyse them in general. Thus, it is
likely that the analysis of this dissertation will contribute to the development of doctrine

on the relationship between international criminal and national criminal jurisdiction.

Structure of the thesis

The chosen structure of the dissertation allows to analyse the research object in a

consistent way. The First Part reveals the theoretical basis of the research carried out, i.e.

International Law institutes and norms relevant to the analysis of the relationship between

4 CESARE, P. R. Romano; NOLLKAEMPER, A.; KLEFFNER, J. K. Internationalized Criminal Courts and
Tribunals. Sierra Leone, East Timor, Kosovo and Cambodia. NY: Oxford University Press, 2004.
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the jurisdiction of international criminal tribunals and national criminal jurisdiction, are
identified and are subsequently examined in the Second and Third Parts of the dissertation.

In the Introduction the problems formulated in the dissertation are justified, the
object of the research, the aim, tasks, the statements to be defended, the structure of the
dissertation, the previous researches in the area of the dissertation, the novelty of the topic,
its added value and the applied research methods are presented.

In the First Part of the dissertation the general concept of the jurisdiction in Public
International Law and the main features of international criminal jurisdiction is disclosed.
This Part of the dissertation deals with the concept of international jurisdiction and the
differences between national and international jurisdictions, occurring due to the different
origin of these jurisdictions, the sources and their specific terms. In the first four sections
the sources, the origin and forms of jurisdiction are examined. The analysis is continued
on the bases for implementation of jurisdiction, and introduction of the Lithuanian
terminology in this field. The fifth section explores in detail the principle of the
universality of jurisdiction and its relationship with national jurisdiction, while the sixth
section analyses the principles for determining jurisdictional limits.

The Second Part introduces the concept of types of international criminal
jurisdiction, as identified according to the relation of each type with the national criminal
jurisdiction. Further the concept and legal regulation of exclusive international criminal
and concurrent jurisdictions is examined and the impact on national legal systems by the
international judicial institutions implementing international criminal jurisdiction is
analysed. The sections of this Part summarize the practice of the establishment of
international criminal tribunals’ jurisdiction, revealing general trends and formulating
guidelines on the choice of the type of jurisdiction. The analysis of the relationship
between international criminal and national criminal jurisdiction determine two types of
international jurisdiction — exclusive and concurrent.

In the Third Part the aspects of the relationship between international criminal and
national criminal jurisdiction, which are essentially related to their practical
implementation and the impact on national criminal proceedings are analysed. The main
problems are analysed in separate sections of this Part and are selected according to the
most relevant issues concerning the relationship between international criminal

jurisdiction and national criminal jurisdiction. Some of them were identified during the
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process of establishment of international criminal tribunals* as crucial issues of
procedural law for States, while others were dictated by the practice while dealing with
the issue of the conflict between international criminal and national criminal jurisdiction
and affecting the national legal system. This Part is subdivided into sections according the
types of international criminal jurisdiction. The first section analyses the impact of
exclusive international criminal jurisdiction on national criminal proceedings. In the
second section the issues of implementation of the the primary concurrent international
criminal jurisdiction are identified. The chapters of the third section are focusing on the
problematic aspects of complementary concurrent international criminal jurisdiction such
as the process of initiation of the case at the ICC elaborating on the activation of
jurisdiction, the discretion of the ICC Prosecutor, as well as formulating the problems of
the relationship between the UN Security Council and the ICC jurisdiction. The other
chapters analyse such issues of the implementation of the complementary concurrent
jurisdiction in the national law as state sovereignty, the application of the ne bis in idem
principle, amnesties and immunities, and specific requirements for States implementing
the Rome Statute. The fourth section reviews the importance of state co-operation with
international criminal tribunals for the exercise of their jurisdiction. It addresses the
complexities of State responsibility to co-operate with the ICC, which are assessed through
a comparison of existing practice of ad hoc tribunals and the implementation of regulation
in their statutes.

The dissertation consists of Introduction, three Parts of research, divided into
sections and chapters, and Conclusions. At the end of the dissertation, one can find a list
of sources used for the research as well as the lists of the publications and presentations

on topic of the dissertation by the author of this dissertation.

4 BASSIOUNI, Ch. M. The legislative history of the International Criminal Court. Transnational Publishers, 2005.
KIRSCH, P.; ROBINSON, D., Reaching Agreement at Rome Conference. In CASSESE, A.; GAETA, P.; JONES, J.
R. W. D. (eds.), The Rome Statute of the International Criminal Court. A Commentary, Oxford: Oxford University
Press, 2002, p. 67. BASSIOUNI, Ch. M. The Making of the International Criminal Court. In International Criminal
Law, ed. M. Ch. BASSIOUNI, Vol. II. Leiden: Martinus Nijhoff Publishers, 2008, p.117. MORRIS, V.; SCHARF,
M. P. An Insider's Guide to the International Criminal Tribunal for the Former Yugoslavia. Vol.1. NY., 1995.
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Scientific novelty

To the best of this author’s knowledge, no research has been carried out in Lithuania
or abroad, which would present a generalized approach on the concept of international
criminal jurisdiction in terms of its relation with national criminal jurisdiction. An
overview of the sources for the research suggests that the issue of the relationship of
international criminal and national criminal jurisdiction are not comprehensively dealt
with. Although most often the research is limited only to sectoral analysis when individual
issues of international jurisdiction or single aspects of the relationship between
international criminal and national criminal jurisdiction are examined. The main reason
why these issues are not comprehensively addressed is an overly detailed approach to the
individual aspects of the relationship between the international criminal and national
criminal jurisdiction, not covering the whole. Accordingly the dissertation provides the
analysis of the concept of international jurisdiction in a consistent way and summarizes
the principles governing the relationship between international criminal jurisdiction and
national criminal jurisdiction.

In the dissertation the problems that were not investigated in previous works are
analysed. First of all, the dissertation proposes a coherent grouping of jurisdictional forms,
implementation bases and limits. Secondly, in the Lithuanian and foreign doctrine the
types of international criminal jurisdiction according its relationship with national criminal
jurisdiction have so far not been divided into the primary concurrent and complementary
concurrent. Such an attribution of complementary jurisdiction to international criminal
concurrent jurisdiction is based on the uniform nature of primary and complementary
jurisdiction, both allowing for the simultaneous existence of international criminal and
national criminal jurisdiction. It should be noted that the principle of complementarity of
jurisdiction is generally analysed in author's works in isolation from other forms of
international jurisdiction with special emphasis, but without establishing a clear place in
the international legal system.

This research is one of the first attempts to formulate guidelines for the application
of the principles governing the solution of the conflict between the international criminal
and national criminal jurisdiction. This is particularly relevant in the context of the

proliferation of international criminal tribunals and the goal to increase efficiency in
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implementing international justice. These guidelines are formulated on the basis of
summarized existing practice of the establishment of the international criminal tribunals,
the historical context of their creation, also legal possibilities and the capacity of national
legal systems to address the issue of impunity for international crimes on their own and

with the support of the international community.

The methodology

In order to carry out a comprehensive holistic study, various research methods were
used. Such methods had the main significance: historical, teleological, comparative
analysis, logical and systemic analysis.

Historical research method allowed us to determine the preconditions for the
establishment of international criminal tribunals, the reasons for it, and possible trends in
the regulation of the functioning of international criminal tribunals. With the employment
of this method the circumstances and causes of the evolution of the provisions governing
the jurisdiction of international criminal tribunals were analysed.

While using the teleological method, in this dissertation the intentions of the
legislator, having the goal to regulate the jurisdictions of the international criminal
tribunals, were established, as well as the content and objectives of the norm were clarified.
This method, along with the linguistic method, was used to examine the content of the
concept of jurisdiction. In particular, teleological method helped to analyse the adaptation
of specific principles governing the relationship between international criminal and
national criminal jurisdiction to the particular criminal tribunal established in a given
situation.

The comparative method helped to show the differences between international and
national jurisdictions. In addition, it allowed to combine the international and national
practices that implement the principle of complementarity of international criminal
jurisdiction. This method has also been used to analyse the regulation and implementation
of the principle of primary concurrent jurisdiction in the cases of the ICTY and the ICTR.

The method of systemic analysis applied in this research was used to analyse the

problematic aspects of the principles governing the relationship between international
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criminal and national criminal law when it is not possible to deal with these issues in
isolation from other related phenomenon, for example, universality principle must be
analysed not only in the international but also in the national context as it is inevitably
linked to the exercise of the jurisdiction of national authorities. Moreover, the jurisdiction
of the mixed and special international tribunals in their constituent act cannot be
established without determining the capacities of the national legal system to deal with the
impunity.

The Conclusions of this dissertation after the analysis of international criminal
jurisdiction are formulated using a logical method. This method allows to sequentially link
the parts of the research carried out and to make a summary. In the dissertation, this
method has been used to reveal, analyse and evaluate the interpretation of legal provisions
provided by the scholars, to link the conclusions formulated by the court in a particular

case with the subsequent formation of relevant theory and practice in similar situations.

Main conclusions

Summarizing the analysis of the concept of international criminal jurisdiction and its
types as identified according to the relation with the national criminal jurisdiction, the
following main conclusions are to be drawn:

1. International criminal jurisdiction is a type of international jurisdiction of
international criminal tribunals that includes the power to prosecute and carry out the
judicial functions on the basis of and within the boundaries of their establishment
documents and in accordance with international criminal law. The concept of international
criminal jurisdiction includes such elements as the power that is determined on the basis
of and within the boundaries of the establishment documents, prosecution and judicial
functions. It should be noted that jurisdictional powers may be only limited by the
constituent instrument, but only to the extent that such limitation does not undermine the
nature of the judicial authority. The source, origin, form, basis, implementation limits and
specific institutions distinguish international criminal jurisdiction from national criminal
jurisdiction and justify the interconnection of international criminal jurisdiction with

international jurisdiction.
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2. The analysis of the relationship between international criminal and national
criminal jurisdiction allow to determine two types of international criminal jurisdiction —
exclusive and concurrent. Concurrent jurisdiction is subdivided into subtypes of primary
and complementary jurisdiction. Such subdivision is based on the uniform nature of
primary and complementary jurisdiction, both allowing for the simultaneous existence of
international criminal and national criminal jurisdiction, but determining the different
priority of application of international criminal and national criminal jurisdiction in the
event of a conflict.

3. Exclusive international criminal jurisdiction is the power of an international
criminal tribunal to resolve the issues falling within its jurisdiction, by prohibiting all other
courts from exercising their jurisdiction.

4. An analysis of the international practice of establishing exclusive international
criminal jurisdiction shows that this type of jurisdiction is chosen after evaluation of the
circumstances for the creation, i.e. the context of an armed conflict or peace talks, as well
as the capabilities of the legal system of a state and the priority of international criminal
jurisdiction when it is necessary to decide on the dominant either international or national
element. The international element means the involvement of international judges and
other international staff in the work of a tribunal. If there is a reason to believe that the
national legal system is incapable of achieving justice, exclusive jurisdiction may be the
most appropriate solution for stopping impunity.

5. The analysis conducted leads to the conclusion that the establishment of the
international elements in the national legal system, when selecting the exclusive
international criminal jurisdiction, in principle creates the conditions for adopting the
international standards of justice and professionalism, thus strengthening the existing legal
system. In assessing the capacity of the existing national legal system, a dominant either
international or national element can be introduced. In the first case, there are major
weaknesses in the functioning of the national system, and in the second case the system
can, in principle, function itself, with the help of the international community.

6. Primary concurrent international criminal jurisdiction is the power of an
international criminal tribunal to resolve issues falling within its jurisdiction, including

those falling within the jurisdiction of national courts, having the priority over the
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prosecution or possibility to take-over the proceedings from a national court at any stage
of the proceedings.

7. An analysis of the international practice of establishment of the primary
concurrent international criminal jurisdiction shows that, when the primary concurrent
international criminal jurisdiction is introduced, national criminal and international
criminal jurisdiction are functioning simultaneously, but the national legal system is only
partially capable of implementing justice and thus allows for monitoring and taking over
national proceedings when there are defects in implementing justice or in cases significant
to the international community.

8. An analysis of the practice of implementing a primary concurrent international
criminal jurisdiction shows that cooperation with national criminal jurisdiction and its
accumulated potential can be ignored, i.e. an isolated two-level system between
international and national judicial institutions can be developed. However, as ICTY and
ICTR practice reveals, it is possible to resolve these problems by gradually transferring
responsibility to national courts while maintaining a certain level of monitoring of national
processes. In this way, the international and national judicial institutions complement each
other's legal framework and strengthen it.

9. Complementary concurrent international criminal jurisdiction is the power of
an international criminal tribunal to resolve the issues falling within its jurisdiction
including those falling within the jurisdiction of national courts when the State is unwilling
or unable to investigate or prosecute.

10. After analysis of the only case at the moment of this jurisdiction established,
the ICC, it follows that such a relationship of jurisdictions was primarily determined by
the establishment of this tribunal under the international treaty process and the permanent
nature of the ICC. An international judicial body with complementary concurrent
jurisdiction must give priority to national legal systems, but remain an active observer of
national processes. When establishing this subtype of a concurrent international criminal
jurisdiction, it is necessary to establish the conditions for the international criminal tribunal
to act in cases where the state is unable or unwilling to investigate or prosecute.

11. An analysis of the problematic issues of the establishment and the
implementation of complementary concurrent international criminal jurisdiction suggests

that the current legal regulation of the Rome Statute in principle creates the conditions for
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guaranteeing the timely independent and impartial response by an international criminal

tribunal to the unwillingness or inability of national criminal courts to investigate or

prosecute crimes falling under the ratione materiae jurisdiction of the international

criminal tribunal. The requirements for the implementation of the Rome Statute in the

national law allows States to review relevant national legislation and harmonize with the

jurisdiction of the international criminal tribunal.
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TARPTAUTINIU BAUDZIAMUJU TRIBUNOLU JURISDIKCIJOS SANTYKIS
SU NACIONALINE BAUDZIAMAJA JURISDIKCIJA (Resume of the thesis in

Lithuanian)

Tiriamos problemos pagrindimas ir aktualumas

Vienas 1§ tarptautiniy baudZiamyjy tribunoly sistemos tiksly yra suderinti
zmogiskasias vertybes su politikos poreikiais. Tai bitina ne tik teisingumui pasiekti,
atlyginti tarptautiniy nusikaltimy aukoms padaryta Zalg bei uZzkirsti kelig naujiems
nusikaltimams, bet ir i§saugoti, atstatyti bei i§laikyti taika.*

Sio mokslinio darbo poreikj ir aktualuma pagrindzia keletas aspekty. Pirma,
egzistuoja nebaudZiamumas uZ tarptautinius nusikaltimus ir triikksta efektyviy priemoniy
jam $alinti. Dazniausiai nurodomos priezastys — finansiniy ir zmogiskyjy istekliy ar
politinés valios trikumas. Nebaudziamumg lemia ne tik tai, kad neijmanoma patraukti
atsakomybén uz visus nusikaltimus, bet ir subjektyvios priezastys. Valstybiy lyderiai,
siekdami nacionaliniy interesy, saugo vieni kitus nuo atsakomybés uz tarptautinius
nusikaltimus ir dangstosi oficialiais argumentais ir individualiomis situacijomis.
Problemos dydj lemia tai, kad néra vieno visiems priimtino sprendimo, o jvairesniy kovos
su nebaudziamumu budy, kurie tikty kiekvienai atskirai situacijai, neieSkoma.

Antra, pleCiasi tarptautinés teisés ribos, rySkéja jos specifika ir nusistovi aiskios
Siuolaikinés tendencijos. Nepaisant plintancios globalizacijos, neretai nustembama, kiek
per pastaruosius metus sukurta tarptautiniy teisminiy institucijy, kiek gincy sprendziama
remiantis tarptautine teise ir kaip daznai nacionaliniai teismai privalo taikyti tarptautinés
teisés normas. Viena i$ Siuolaikinés tarptautinés teisés tendencijy — tarptautinés teisés
jurisdikcionalizacija, kuri reiskia tarptautinés jurisdikcijos plétra ir kartu tarptautinés teisés
reik§més nacionaliniuose santykiuose didéjima. Siuolaikinéje tarptautingje teis¢je keidiasi
valstybiy suvereniteto ribos, aukStiems valstybés pareigtinams panaikinami imunitetai del
Ju padaryty tarptautiniy nusikaltimy, stiprinama universaliosios nacionalinés jurisdikcijos

koncepcija, vystoma agresijos nusikaltimo samprata, kovojama su terorizmu, reguliuojami

4 BASSIOUNI, Ch. M. International Criminal Justice in Historical Perspective. In International Criminal Law, ed.
BASSIOUNI, Ch. M. (ed.) International Criminal Law, ed., VVol. Ill. Leiden: Martinus Nijhoff Publishers, 2008, p.
29.
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ginkluoto konflikto Saliy veiksmai ir sudaromos salygos civiliy apsaugai uztikrinti. Todél
atsiranda naujy kovos su nebaudziamumu biidy, kurie, Salia visy kity neteisiniy ir
neformaliy biidy, apima tarptautiniy baudziamyjy tribunoly vykdomag fiziniy asmeny
persekiojimg ir baudimg. D¢l Siuolaikinés tarptautinés teisés humanizacijos tarptautinei
bendrijai reikSminga tampa ne tik valstybé, bet ir Zmogus, kurio dalyvavimas
tarptautiniame baudZiamajame procese yra svarbi individualios atsakomybés realizacijos
salyga.

Tarptautiné teisé, kaip sui generis teisiné sistema, turi norminius ir institucinius
jgyvendinimo mechanizmus, apimancius ir tarptautinius baudZiamuosius tribunolus.
Tarptautiniai baudZiamieji tribunolai dazniausiai sukuriami valstybiy susitarimo pagrindu,
bet jy veikimas evoliucionuoja nepriklausomai nuo juos sukiirusiy valstybiy valios —
vadovaujantis erga omnes* jsipareigojimais, draudziandiais tarptautinius nusikaltimus,
paprotinémis tarptautinés teisés normomis, kurios numato pareigg persekioti uz padarytus
tarptautinius nusikaltimus, ir susiformavusia tarptautiniy organizacijy numanomy galiy
doktrina. I§ tiesy Nuolatinis Tarptautinio Teisingumo Teismas laikési pozicijos, kad
tarptautiniai ir nacionaliniai teismai veikia skirtingose teisinése sferose?’, todél teisminés
institucijos, taikancios tarptauting ir nacionaling teise, yra atskiros. Visi i§vardyti aspektai
1§ esmés lemia tarptautinés teisés efektyviam veikimui biitinos tarptautinés jurisdikcijos
egzistavimg ir i§skirtinuma.

Trecia, rySkéja tarptautiniy teisminiy institucijy ir nacionaliniy teismy jurisdikcijos
kolizija. Tarptautinés ir nacionalinés jurisdikcijos sgveika objektyviai egzistuoja ir tai
patvirtina teismy praktikos atvejai, pavyzdziui, kai 2004 m. liepos 9 d. Tarptautinio
Teisingumo Teismo konsultaciné i§vada dél Palestinos sienos statybos teisétumo®® buvo
priimta po deSimties dieny nuo Izraelio Auksciausiojo Teismo sprendimo tuo paciu

klausimu®®. ] 8$ia Tarptautinio Teisingumo Teismo konsultacinge i$vada Izraelio

41970 m. vasario 5 d. TTT sprendimas Barcelona Traction, Light and Power Company, Limited byloje (Belgija v.
Ispanija). ICJ Reports, 1964, p. 33 Teismas apibrézé erga omnes jsipareigojimus: ,,Dél savo prigimties jie susije su
visomis valstybémis. Atsizvelgiant j teisiy, kurias gina §ie jsipareigojimai, svarba, kiekviena valstybé teisiskai
suinteresuota jy apsauga; tai yra jsipareigojimai erga omnes®.

471925 m. rugpjucio 25 d. NTTT byloje dél kai kuriy Vokietijos interesy Lenkijos Aukstutinéje Silezijoje (Vokietija
v. Lenkija), PCIJ Ser. A, 1925, No 6 (Jurisdiction), para. 20 nurodoma, kad ,, [m]isriis arbitrazo teismai ir Lenkijos
civiliniai tribunolai néra to paties pobudzio teismai.

4 2004 m. liepos 9 d. TTT konsultaciné i§vada dél sienos statybos okupuotoje Palestinos teritorijoje teisiniy
pasekmiy. ICJ Reports, 2004, p. 136.

49 1zraelio Auks¢iausiojo Teismo byla HCJ 2056/04 Bet Sourik Village Council v. Government of Israel, 58(4) PD
807.
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AukS¢iausiasis Teismas atsizvelgé spresdamas dél Palestinos sienos statybos teisétumo®.
Tarptautinés ir nacionalinés jurisdikcijos kolizija kelia problemas, tokias kaip teisminiy
institucijy, veikianciy skirtingose teisinése sistemose, teisminés praktikos nuoseklumas,
byly paskirstymo koordinavimas, intensyvaus tarpusavio bendradarbiavimo poreikis.
Tarptautinés ir nacionalinés teisés sgveika 1§ esmés priklauso nuo tarptautiniy ir
nacionaliniy teismy santykio sampratos: ar §ios institucijos veikia visiSkai normiskai
izoliuotos viena nuo Kkitos, ar daugiau integralioje tarpusavio sgveikos struktiiroje.>!
Pripazjstant, kad tos pacios teisminés institucijos iki tam tikros ribos gali taikyti
nacionaling ir tarptauting teis¢, kad biity lengviau ijgyvendinti remiantis bet kuria 1§ jy
priimtus sprendimus, galima teigti, kad atitinkamai koordinuojamos nacionaliné ir
tarptautiné jurisdikcija gali tapti viena kitos alternatyva.>?

Ketvirta, sickiama, kad biity aktyvinama ne tik tarptautiniy baudziamyjy tribunoly
jurisdikcija, bet ir uZtikrinama, kad jos veikimas bity efektyvus. Valstybiy
bendradarbiavimas yra esminé efektyvaus tarptautiniy tribunoly jurisdikcijos realizavimo
prielaida. Tarptautiniams baudZiamiesiems tribunolams valstybiy bendradarbiavimas turi
jtakos dél keleto priezasCiy. Visy pirma, jie neturi mechanizmo, kuriuo biity jgyvendinami
Juy priimti sprendimai ir nuosprendZziai, t. y. pareigiiny su reikiamais jgaliojimais ir
atitinkamy vidaus struktiiry. Antra, net jei ir turéty §} mechanizma, jie neturi galiy vykdyti
sprendimy suvereniose valstybése. Nors ir egzistuoja teisiniai valstybiy bendradarbiavimo
pagrindai, pareigy igyvendinimas yra susijes su politiniais valstybiy bendradarbiavimo
aspektais ir veiksniais, kurie turi neigiamos jtakos tarptautiniy baudziamyjy tribunoly
veiklos efektyvumui.

Si disertacija aktuali ne tik dél probleminiy aspekty iskélimo, bet ir dél teorinés bei
praktinés naudos: analiz¢ leidzia daryti moksliniu poziiiriu naujas ir originalias i§vadas.
Atliktas kompleksinis tarptautinés baudZiamosios ir nacionalinés baudZiamosios
jurisdikcijos santykio tyrimas naudingas jurisdikcijos sampratos ir jos ypatumy pagal
tarptauting teis¢ doktrininei analizei bei detalios tarptautinés ir nacionalinés jurisdikcijos

sgveikos koncepcijai formuoti. Didéjant tarptautiniy baudziamyjy tribunoly skaiciui,

% Izraelio Auks&iausiojo Teismo byla HCJ 7957/04 Mara’abe v. Prime Minister of Israel, Judgement of 15
September 2005.

51 SHANY, Y. Regulating jurisdictional relations between national and international courts. Oxford: Oxford
University Press, 2007, p. 3.

52 |bidem, p. 5.
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tampa labai svarbu suformuluoti gaires, kaip kuriant tarptautinius baudziamuosius
tribunolus tarptautinei bendrijai taikyti principus, kuriais uZtikrinamas tinkamas
jurisdikcijy kolizijos sprendimas.

Is disertacijoje atliktos literatiiros apzvalgos akivaizdu, kad tarptautinés
baudziamosios ir nacionalinés baudziamosios jurisdikcijos santykio klausimus uzsienio
specialistai analizavo nenuosekliai, o Lietuvos mokslininkai jy apskritai nenagrinéjo.
Taigi tikétina, kad Sios disertacijos analizé prisidés prie tarptautinés baudziamosios ir

nacionalinés baudziamosios jurisdikcijos santykio doktrinos plétojimo.

Tyrimo objektas, tikslas, uZdaviniai, tyrimo metodai, ginamieji teiginiai

Disertacijos tyrimo objektas — tarptautiniy baudziamyjy tribunoly jurisdikcijos

santykis su nacionaline baudziamagja jurisdikcija.

Disertacijos tyrimo tikslas — isanalizuoti tarptautinés baudziamosios jurisdikcijos

santykj su nacionaline baudZiamaja jurisdikcija.

Siekiant disertacijos tikslo, i8kelti tokie uzdaviniai:

1. Atskleisti tarptautinés baudziamosios jurisdikcijos sampratg.

2. Atskleisti tarptautinés baudziamosios jurisdikcijos pagal jos santykj su
nacionaline baudziamgja jurisdikcija iSskiriamy riiSiy samprata.

3. Suformuluoti tarptautiniy baudZiamyjy tribunoly jurisdikcijos riisiy nustatymo
gaires.

4. Nustatyti pagrindinius probleminius tarptautiniy baudziamyjy tribunoly ir
nacionaliniy teismy jurisdikcijos santykio aspektus, susijusius su jurisdikcijos
reglamentavimu ir jgyvendinimu, ir suformuluoti problemy sprendimo gaires.

Disertacijos ginamieji teiginiai:

1. Tarptautiné baudziamoji jurisdikcija — tarptautinés jurisdikcijos ruiSis, apimanti
tarptautiniy baudziamyjy tribunoly steigiamyjy akty pagrindu ir jy apibréztose
ribose nustatomg tarptautiniy baudziamyjy tribunoly galig vykdyti baudziamojo
persekiojimo ir teismines funkcijas remiantis tarptautine baudziamaja teise.

2.  ISimtiné tarptautiné baudziamoji jurisdikcija — tarptautinio baudziamojo galia
spresti jo jurisdikcijai priskirtus klausimus, visiems kitiems teisSmams

uzdraudZziant vykdyti jurisdikcijg.
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3.  Pirminé konkuruojancioji tarptautiné baudziamoji jurisdikcija — tarptautinio
baudZiamojo tribunolo galia spresti jo jurisdikeijai priskirtus klausimus, taip pat
patenkanc¢ius ] nacionaliniy teismy jurisdikcijg, turint pirmumg pradéti
baudZiamgjj persekiojima ar bet kurioje proceso stadijoje perimti pradéta
procesa 1§ nacionalinio teismo.

4.  Papildanti konkuruojancioji tarptautiné baudziamoji jurisdikcija — tarptautinio
baudziamojo tribunolo galia spresti jo jurisdikcijai priskirtus klausimus, taip pat
patenkancius j nacionaliniy teismy jurisdikcija, kai valstybé nenori ar negali

persekioti ir teisti.

Disertacijos tikslui pasiekti, uzdaviniams jgyvendinti ir iSvadoms suformuluoti buvo
taikomi jvairts mokslinio tyrimo metodai. Daugiausiai reikSmés turéjo Sie metodai —

istorinis, teleologinis, lyginamasis, loginis bei sisteminés analizés.

Disertacijos struktiira

Pasirinkta disertacijos struktiira leidzia nuosekliai analizuoti disertacijos objekta.
Pirmojoje dalyje pirmiausiai atskleidZziami atliekamo tyrimo teoriniai pagrindai, t.y.
identifikuojami tarptautiniy baudziamyjy tribunoly jurisdikcijos santykio su nacionaline
baudziamaja jurisdikcija analizei reikSmingi tarptautings teisés institutai ir normos, kurie
véliau tiriami antrojoje ir treciojoje dalyse.

Ivade pagrindziamos disertacijoje formuluojamos problemos, tyrimo objektas,
tikslas, uzdaviniai, nurodomi ginamieji teiginiai, pristatoma disertacijos struktiira,
apzvelgiami ankstesni tyrimai disertacijos tema, akcentuojamas disertacijos naujumas,
praktiné jos reikSme, pateikiami taikyti tyrimo metodai.

Pirmojoje dalyje atskleidziama bendroji jurisdikcijos samprata tarptautinéje
vieSojoje teis¢je aptariant pagrindinius tarptautinés baudziamosios jurisdikcijos ypatumus.
Sioje dalyje analizuojama tarptautinés jurisdikcijos savoka, nacionalinés ir tarptautinés
jurisdikcijos skirtumai, iSrySkéjantys dél skirtingos $iy jurisdikcijy prigimties, Saltiniy,
specifiniy terminy vartojimo. Pirmuosiuose keturiuose skyriuose pateikiama apibendrinta
jurisdikcijos Saltiniy, prigimties ir formy, jurisdikcijos jgyvendinimo pagrindy analizg,

jvedama lietuviska nagrinéjamos srities terminija. Penktajame skyriuje iSsamiai
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analizuojamas jurisdikcijos universalumo principas ir jo santykis su nacionaline
jurisdikcija, o SeStajame analizuojami jurisdikcijos riby nustatymo principai.

Antrojoje dalyje pateikiama tarptautinés baudziamosios jurisdikcijos rusiy,
18skiriamy pagal Sios jurisdikcijos santykj su nacionaline baudZiamagja jurisdikcija,
samprata. Sioje dalyje analizuojama idimtine tarptautine baudziamaja ir konkuruojanéia
jurisdikcija apibuidinanéiy principy samprata ir jy teisinis reglamentavimas,
atskleidziamas tarptauting baudziamajg jurisdikcija jgyvendinanciy tarptautiniy teisminiy
institucijy poveikis nacionalinéms teisinéms sistemoms pagal tarptautinés baudziamosios
jurisdikcijos ru§is. Sios dalies skyriuose apibendrinama tarptautiniy baudziamyjy
tribunoly jurisdikcijos nustatymo praktika, atskleidZziamos bendros tendencijos ir
formuluojamos gairés, kokig analizuojamg jurisdikcijos rii§; pasirinkti. Tarptautinés
baudziamosios ir nacionalinés baudZiamosios jurisdikcijos santykio aspektu
analizuojamos dvi tarptautinés jurisdikcijos risys — iSimtin¢ ir konkuruojancioji.

Treciojoje dalyje analizuojami tarptautinés baudziamosios ir nacionalinés
baudziamosios jurisdikcijos santykio aspektai, kurie i§ esmeés siejami su jy praktiniu
jgyvendinimu ir jtaka nacionaliniams baudZiamiesiems procesams. Pagrindiniai
probleminiai aspektai, analizuojami atskiruose Sios dalies skyriuose, pasirinkti pagal
aktualiausius nacionalinés baudziamosios jurisdikcijos ir tarptautinés baudziamosios
jurisdikcijos santykio klausimus. Vieni i§ jy buvo identifikuoti tarptautiniy baudziamyjy
tribunoly steigimo procese®, kaip itin svarbiis procesinés teisés klausimai valstybéms, o
kiti buvo padiktuoti praktikos, susiklosciusios sprendziant tarptautinés baudziamosios ir
nacionalinés baudziamosios jurisdikcijos kolizijos klausimg ir jtakos nacionalinei teisinei
sistemai problemas. Si dalis skirstoma j poskyrius pagal konkreias tarptautinés
baudziamosios jurisdikcijos riisis. Pirmajame skyriuje analizuojama iSimtinés tarptautinés
baudziamosios jurisdikcijos jtaka nacionaliniams baudZiamiesiems procesams. Antrajame
skyriuje nustatomos pirminés konkuruojancios tarptautinés baudziamosios jurisdikcijos
jgyvendinimo problemos. Tre€iojo skyriaus poskyriuose, skirtuose papildancios

konkuruojancios tarptautinés baudziamosios jurisdikcijos probleminiams aspektams,

53 BASSIOUNI, Ch. M. The legislative history of the International Criminal Court. Transnational Publishers, 2005.
KIRSCH, P.; ROBINSON, D., Reaching Agreement at Rome Conference. In CASSESE, A.; GAETA, P.; JONES, J.
R. W. D. (eds.), The Rome Statute of the International Criminal Court. A Commentary, Oxford: Oxford University
Press, 2002, p. 67. BASSIOUNI, Ch. M. The Making of the International Criminal Court. In International Criminal
Law, ed. M. Ch. BASSIOUNI, Vol. II. Leiden: Martinus Nijhoff Publishers, 2008, p.117. MORRIS, V.; SCHARF,
M. P. An Insider's Guide to the International Criminal Tribunal for the Former Yugoslavia. Vol.1. NY., 1995.
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analizuojamas bylos inicijavimo TBT procesas, skirstant jj j jurisdikcijos aktyvinimg ir
TBT prokuroro diskrecijos klausimus, taip pat formuluojamos JT Saugumo Tarybos ir
TBT jurisdikcijos santykio problemos. Kituose poskyriuose analizuojami tokie
papildancios konkuruojancios jurisdikcijos igyvendinimo nacionalinéje teiséje klausimai,
kaip valstybiy suverenitetas, ne bis in idem principo taikymas, amnestijos ir imunitetai bei
konkretiis reikalavimai Romos statuta jgyvendinancioms valstybéms. Ketvirtajame
skyriuje apzvelgiama valstybiy bendradarbiavimo su tarptautiniais baudZiamaisiais
tribunolais reikSmé  jurisdikcijos realizavimui. Jis skirtas valstybiy pareigos
bendradarbiauti su TBT jgyvendinimo problemoms, kurios vertinamos lyginamuoju
aspektu analizuojant ad hoc tribunoly statuty reglamentavima bei jgyvendinimo praktika.

Disertacijg sudaro jvadas, trys déstomosios-tiriamosios dalys, skirstomos j skyrius
ir poskyrius, ir i§vados. Disertacijos pabaigoje pateikiamas naudotos literaturos ir kity
tyrimo Saltiniy sgraSas, autorés paskelbty publikacijy ir praneSimy disertacijos tema

sgrasai.

Disertacijos mokslinis naujumas.

Disertacijos autorés ziniomis, nei Lietuvoje, nei uzsienyje néra atliktas mokslinis
tyrimas, kuriame biity pateikiamas apibendrintas poziiiris ] tarptautinés baudZiamosios
jurisdikcijos sampratg pagal jos santykj su nacionaline baudziamaja jurisdikcija. Tyrimo
Saltiniy apzvalga rodo, kad tarptautinés baudziamosios ir nacionalinés baudziamosios
jurisdikcijos klausimai néra nagrin¢jami iSsamiai, dazniausiai pasitenkinama sektorine
analize, kai gilinamasi ] atskirus tarptautinés jurisdikcijos sampratos klausimus arba
nagrinéjami pavieniai tarptautinés baudziamosios ir nacionalinés baudZiamosios
jurisdikcijos santykio aspektai. Pagrindiné priezastis, kodél Sie klausimai nenagriné¢jami
visapusiskai, yra pernelyg detalus poziliris | atskirus tarptautinés baudziamosios ir
nacionalinés baudZiamosios jurisdikcijos kolizijos aspektus, neapimant visumos.
Disertacijoje nuosekliai analizuojama tarptautinés jurisdikcijos samprata ir apibendrinami
tarptautinés baudziamosios jurisdikcijos ir nacionalinés baudziamosios jurisdikcijos
santykj] nustatantys principai.

Disertacijoje analizuojamos ankstesniuose darbuose netirtos problemos. Pirmiausia,

disertacijoje siiilomas nuoseklus jurisdikcijos formy, jgyvendinimo pagrindy ir riby
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grupavimas. Antra, Lietuvos ir wuzsienio doktrinoje tarptautinés baudziamosios
konkuruojancios jurisdikcijos riiSys pagal jos santyki su nacionaline baudZiamgja
jurisdikcija iki Siol nebuvo skirstomos ] pirming konkuruojancig ir papildancig
konkuruojancig. Toks papildancios jurisdikcijos priskyrimas tarptautinei baudZiamajai
konkuruojanciai jurisdikcijai pagrindziamas vienoda pirminés ir papildancios jurisdikcijos
prigimtimi, leidZiancia tuo pa€iu metu egzistuoti tarptautinei baudZiamajai ir nacionalinei
baudziamajai jurisdikcijai. Paminétina, kad jurisdikcijos papildomumo principas
daZniausiai autoriy darbuose analizuojamas atsietai nuo kity tarptautinés jurisdikcijos
rusiy, jam skiriant ypatingg démesj, taciau nenustatant aiSkios jo vietos tarptautinés teisés
sistemoje.

Sis mokslinis darbas yra vienas i§ pirmyjy bandymy suformuluoti tarptautinés
baudziamosios ir nacionalinés baudziamosios jurisdikcijos kolizijos sprendimg
uztikrinan¢iy principy taikymo gaires, kurios itin aktualios did¢jant tarptautiniy
baudziamyjy tribunoly skaiciui ir siekiant tinkamai jgyvendinti teisinguma. Sios gairés
formuluojamos apibendrinant egzistuojancig tarptautiniy baudziamyjy tribunoly steigimo
praktikg, jvertinant jy steigimo istorin} konteksta, teisines galimybes ir nacionaliniy
teisiniy sistemy pajéguma spresti nebaudZiamumo uZ tarptautinius nusikaltimus problema

savarankiskai ir padedant tarptautinei bendrijai.

ISvados

Apibendrinus tarptautinés baudziamosios jurisdikcijos sampratos ir jos rusiy,
1§skiriamy pagal santykj su nacionaline baudZiamaja jurisdikcija, analize, darytinos $ios
pagrindinés i§vados:

1.  Tarptautiné baudziamoji jurisdikcija — tarptautinés jurisdikcijos riisis,
apimanti tarptautiniy baudziamyjy tribunoly steigiamyjy akty pagrindu ir jy apibréztose
ribose nustatomg tarptautiniy baudziamyjy tribunoly galia vykdyti baudziamojo
persekiojimo ir teismines funkcijas remiantis tarptautine baudziamaja teise. Tarptautinés
baudziamosios jurisdikcijos sgvoka apima tokius elementus, kaip galia, kuri nustatoma
steigiamyjy akty pagrindu ir jy nustatytose ribose, baudziamojo persekiojimo ir teisminiy
funkcijy vykdymas. Pazymétina, kad jurisdikcinés galios gali biiti apribotos tik
steigiamuoju aktu, taciau tik tiek, kiek toks ribojimas nepakenkia teisminei institucijos
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prigimciai. Tarptautinés baudziamosios jurisdikcijos Saltinis, prigimtis, formos, pagrindai,
1gyvendinimo ribos ir specifinés tarptauting baudZiamaja jurisdikcija igyvendinancios
institucijos atskiria tarptauting baudziamajg jurisdikcija nuo nacionalinés baudziamosios
jurisdikcijos ir pagrindZia tarptautinés baudZiamosios jurisdikcijos sgsajas su tarptautine
jurisdikcija.

2. Pagal tarptautinés baudziamosios jurisdikcijos santyki su nacionaline
baudZiamaja jurisdikcija skiriamos dvi jurisdikcijos raSys — iSimtiné ir konkuruojancioji.
Konkuruojancioji jurisdikcija skirstoma j pirminés ir papildanciosios porasius. Tokj
skirstymg ] poriiSius pagrindZia vienoda pirminés ir papildancios jurisdikcijos prigimtis,
kuri leidzia lygiagreciai egzistuoti tarptautinei baudziamajai ir nacionalinei baudZiamajai
jurisdikcijai, ta€iau nustato skirtingg tarptautinés baudZiamosios ir nacionalinés
baudziamosios jurisdikcijos taikymo prioritetg kolizijos atveju.

3. [Simtin¢ tarptautiné baudziamoji jurisdikcija — tarptautinio baudZiamojo
tribunolo galia spresti jo jurisdikcijai priskirtus klausimus, visiems kitiems teismams
uzdraudziant vykdyti jurisdikcija.

4, [Simtinés tarptautinés baudziamosios jurisdikcijos jtvirtinimo tarptautinés
praktikos analiz¢ rodo, kad $i jurisdikcijos riiSis pasirenkama atsizvelgiant | sukiirimo
aplinkybes, t. y. ginkluoto konflikto ar taikos deryby konteksta, taip pat egzistuojancia
valstybés teisinés sistemos bukle ir tarptautinés baudZiamosios jurisdikcijos taikymo
prioriteta, kai sprendZiama del dominuojancio tarptautinio arba nacionalinio elemento
nustatymo. Tarptautinis elementas i§ esmes reiSkia tarptautiniy teis€jy ir kito tarptautinio
personalo jtraukimg j tribunolo veikla. Jei yra pagrindas manyti, kad nacionaliné teisiné
sistema nepajégi jgyvendinti teisingumg, iSimtin¢ jurisdikcija gali biiti tinkamiausias
sprendimas pasiekti teisinguma.

5. Atlikta analizé leidzia daryti i§vadg, kad tarptautiniy elementy nacionalinéje
teisin¢je sistemoje nustatymas, kai pasirenkama iSimtin¢ tarptautiné baudZziamoji
jurisdikcija, 1§ esmés sudaro sglygas perimti tarptautinius teisingumo vykdymo ir
profesionalumo standartus ir taip stiprinti egzistuojancia teising sistema. [vertinant esamos
nacionalinés teisinés sistemos pajéguma, gali biiti nustatomas dominuojantis tarptautinis
elementas arba dominuojantis nacionalinis elementas. Pirmuoju atveju yra nustatomi
dideli nacionalinés sistemos funkcionavimo trukumai, o antruoju — sistema i§ esmés gali

funkcionuoti pati, padedant tarptautinei bendrijai.
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6. Pirminé konkuruojancioji tarptautiné baudziamoji jurisdikcija — tarptautinio
baudZiamojo tribunolo galia spresti jo jurisdikcijai priskirtus klausimus, taip pat
patenkancius ] nacionaliniy teismy jurisdikcijg, turint pirmumg pradéti baudziamajj
persekiojimag ar bet kurioje proceso stadijoje perimti pradétg procesa i§ nacionalinio
teismo.

7. Pirminés konkuruojanciosios tarptautinés baudziamosios jurisdikcijos
Itvirtinimo tarptautinés praktikos analizé rodo, kad nustaius pirming konkuruojanciaja
tarptauting baudziamaja jurisdikcija, nacionaliné baudziamoji ir tarptautiné baudziamoji
jurisdikcija 1§ esmés veikia lygiagreciai, ta¢iau nacionaling teisiné sistema tik 1§ dalies
pajégi vykdyti teisinguma, todél sudaromos salygos stebéti nacionalinius procesus ir juos
perimti esant teisingumo vykdymo trikumams arba tarptautinei bendrijai reikSmingose
bylose.

8. Pirminés konkuruojancios tarptautinés baudZiamosios jurisdikcijos
igyvendinimo praktikos analiz¢ rodo, kad bendradarbiavimas su nacionaline baudziamaja
jurisdikcija ir jos sukauptas potencialas gali biiti ignoruojamas, t. y. gali susidaryti
1zoliuota dviejy lygiy sistema tarp tarptautiniy ir nacionaliniy teisminiy institucijy. Taciau,
kaip atskleidzia TBTJ ir TBTR praktika, jmanomas $iy problemy sprendimas laipsniskai
perduoti atsakomybe nacionaliniams teismams, iSlaikant tam tikrg nacionaliniy procesy
stebéseng. Tokiu budu tarptautinés ir nacionalinés teisminés institucijos papildo viena
kitos teising sistemg ir jg sustiprina.

0. Papildanti konkuruojancioji tarptautiné baudziamoji jurisdikcija —
tarptautinio baudziamojo tribunolo galia spresti jo jurisdikcijai priskirtus klausimus, taip
pat patenkancius j nacionaliniy teismy jurisdikcija, kai valstybé nenori ar negali persekioti
ir teisti.

10.  ISanalizavus Siuo metu vienintelj tokios jurisdikcijos nustatymo atvejj —
TBT — darytina i§vada, kad toks jurisdikcijy santykis pirmiausiai buvo nulemtas jsteigimo
tarptautine sutartimi ir nuolatinio TBT veiklos pobiidzio. Tarptautiné teismingé institucija,
turinti papildancia konkuruojancia jurisdikcija, turi suteikti pirmenybe nacionalinéms
teisinéms sistemoms, taciau iSlikti aktyvi nacionaliniy procesy stebétoja. Nustatant
papildancios konkuruojancios tarptautinés baudziamosios jurisdikcijos poriis] biitina

nustatyti salygas tarptautiniam baudziamajam tribunolui aktyviai veikti tais atvejais, kai
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valstybé nesugeba ar nenori vykdyti baudziamojo persekiojimo ar teisminio bylos
nagrinéjimo.

11.  Papildanc¢ios konkuruojancios tarptautinés baudZiamosios jurisdikcijos
nustatymo ir taikymo probleminiy aspekty, analizé leidzia teigti, kad esamas Romos
statuto teisinis reglamentavimas i§ esmés sudaro sglygas garantuoti nepriklausomg ir
nesSaliSkg tarptautinio baudZziamojo tribunolo reagavimg laiku i nacionaliniy baudziamyjy
teismy negaléjimg ar nesugebéjimg persekioti ir teisti uz nusikaltimus, patenkancius ]
tarptautinio baudziamojo tribunolo ratione materiae jurisdikcija. Keliami reikalavimai
Romos statuto jgyvendinimui nacionalingje teis¢je sudaro valstybéms galimybe perzitiréti
nacionaliniy teisés akty atitinkamas nuostatas ir suderinti jas su tarptautinio baudziamojo

tribunolo jurisdikcija.
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