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THE CONSTITUTIONAL FOUNDATIONS OF THE FREEDOM OF
INDIVIDUAL ECONOMIC ACTIVITY IN LITHUANIA: ECONOMIC,
HISTORICAL AND COMPARATIVE INSIGHTS (Summary)

INTRODUCTION

The evolution of economic-legal thought is a multi-stage phenomenon, embracing
the stages of perception, development, consolidation and conversion into the official
doctrine. At the outset, the representatives of philosophical science examined (and
continue to examine) the content of individual autonomy; they singled out specific
individual freedoms distinct from one another by their nature or purpose: (1) psychological
freedom; (2) social freedom; (3) economic freedom; (4) political freedom; and (5)
existential freedom®. Therefore, economic freedom can primarily be identified as a
philosophical category?. This aspect has legal meaning from the point of view of
hermeneutics® and the ensuing analysis of the interpretations of legal texts. Subsequently,
the pioneers of the science of economics, while analysing economic relationships and
drawing on philosophical reflections on individual economic freedom, distinctively
elaborated these reflections creating the conceptions of capital accumulation
(mercantilism), trade promotion (physiocratism and classical political economy) and other
concepts pertinent to ensuring general economic welfare (which are analysed in the first
part of the dissertation). Afterwards, based on the above-mentioned economic
conceptions, politicians and statesmen (constitutionalists) formulated the texts of national
constitutions (or other legal acts of exceptional international and constitutional legal
meaning, such as basic laws, declarations, conventions or charters), i.e. drafted legal
provisions that mainly build upon economic context and are designed to regulate the
fundamentals of national economies (these issues are examined in the second part of the

dissertation). Ultimately, legal scholars (e.g. Richard Posner#) and law schools nurtured

! For more, see SLIOGERIS, A. Transcendencijos tyla. Vilnius, 2011, pp. 370-372.

Z In view of its aims and scope, this dissertation does not undertake any further examination of economic freedom as
a philosophical category.

3 For more on hermeneutics in the context of law, see VAICAITIS, V. Hermeneutiné teisés samprata ir Konstitucija.
Vilnius, 2009; ARLAUSKAS, S. Siuolaikiné teisés filosofija. Vilnius, 2011, pp. 117-123.

4 For more, see POSNER, R. A. Jurisprudencijos problemos. Vilnius: Eugrimas, 2004, p. 302.
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by them?®, as well as courts under the greater or lesser influence of the inquiry carried out
by the said legal scholars and schools, in the course of interpreting respective constitutions
or other legal acts of exceptional international and constitutional legal meaning, eventually
formulated particular doctrinal concepts grounded in economic and historical insights, i.e.
developed the settled or progressively revised official judicial jurisprudence (which is
analysed in the third and fourth parts of the dissertation).

Accordingly, no fundamental legal norms and, even less so, constitutional
provisions adopted by referendum derive purely from the legal imagination or diverging
views of their drafters®, or their effort to pre-empt legal disagreements. These provisions
stem from the needs and interests triggering the said imagination, diverging views or
efforts, or from the previous experience as regards the validity of the said provisions, or
from insights as to their justification’. In this respect, the provisions of the present 1992
Constitution of the State of Lithuania concerning the fundamentals of the national
economy and their constituent elements and values represent not an accidental ideological
(politological) vision produced in 1992, but rather constitute a matter determined by
practical experience that society underwent in 1918-1940, the particular historical
economic disappointment during the period of 1940-1990, and the expectations and
needs® existing in 1988-1991. These provisions need to be analysed not only from the
point of view of legal technique or a system of normative content, but also from the aspect
of broader genesis, i.e. in the context of economic and historical factors and, thus, also in

their comparative terms.

5 E.g. the economic analysis of law developed by the Chicago School of Law. For more, see MUSRAUSKAS, D.
Ekonoming teisés analizé: metodologinés prielaidos ir tyrimy kryptys. Teisé, 2012, Vol. 84, pp. 143-156.

6§ ROMERIS, M. Valstybé ir jos konstituciné teisé. Pirma dalis. Valstybé. I tomas. Vilnius: Pradai, 1995, p. 286;
MAKSIMAITIS, M. Lietuvos valstybés ir teisés atgimimo koncepcijos formavimasis. Jurisprudencija, 2013, 20(1),
pp. 7-22; SINKEVICIUS, V. 1992 m. Konstitucijos rengimas: to laikotarpio uzrady fragmentai. Jurisprudencija,
2012, No 19(3), pp. 889-906; PRAPIESTIS, J.; ZILYS, J. Kelias j Lietuvos Respublikos Konstitucija. Lietuvos aidas,
21 October 1992.

" For more on factors determining law, see HEGEL, G. W. F. Teisés filosofijos apmatai arba prigimtinés teisés ir
valstybés mokslo metmenys. Vilnius: Mintis, 2000; LEONAS, P. Teisés enciklopedijos paskaitos. Vilnius: Pozicija,
1995; MAHLMANN, M. Rechtsphilosophie und Rechtstheorie. Baden-Baden: Nomos, 2010.

8 Formally, starting from the Law of the USSR on Cooperatives in the USSR, adopted on 26 May 1988 (Gazette of
the Supreme Soviet and the Government of the Lithuanian SSR (“Lietuvos TSR Auksciausiosios Tarybos ir
Vyriausybés zinios”), 1988, No 22-246), and, especially, from the Law of the Lithuanian SSR on the Fundamentals
of the Economic Independence of the Lithuanian SSR (“D¢l Lietuvos TSR ekonominio savarankiskumo pagrindy”),
adopted in May 1989 (Gazette of the Supreme Soviet and the Government of the Lithuanian SSR (“Lietuvos TSR
Auksiausiosios Tarybos ir Vyriausybés Zinios”), 1989, No 15-168). For more, see e.g. SADZIUS, L. Lietuvos
Siuolaikinés bankininkystés raidos pradzia (1988-1990 m.), http://www.lb.It/sadzius [accessed 1 June 2016].
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Ignoring or rejecting the foregoing and taking account of Kelsen’s “pure” theory of
law® (detached from economics or social science) makes it impossible to provide a
convincing scientific explanation (based on interdisciplinary approach) of the present-day
activity of the Constitutional Court in the context of the development of
constitutionalism?: e.g., first of all, why Chapter IV “The National Economy and Labour”
of'the 1992 Constitution of the Republic of Lithuania and its first provision (“The economy
of Lithuania shall be based on the right of private ownership, freedom of individual
economic activity, and economic initiative” (Article 46(1)) radically differ from the
functionally analogous Chapter 4 “The Economy” of the 1990 Provisional Basic Law of
the Republic of Lithuania and its first provision (“The economy of Lithuania shall be based
on the property of the Republic of Lithuania, which shall consist of the private property of
its citizens, the property of groups of citizens, and state property” (Article 44(1));
secondly, in what way the constitutionally consolidated economic foundations allow
identifying the fundamentals of such a specific legal regulation as the one governing
“exports of quota white sugar”'! or “purchase of precious metals”?; or, thirdly, why the
theory of economic perception of the constitutionally consolidated regulation evolved and
spread in the legal science of western states, resulting in a specific (new) well-established
field of law, which has stimulated the preparation of dissertations and habilitations on the
topic of “economic constitution”*3,

This subject matter of interdisciplinary scientific research has not so far evoked a
strong response in Lithuanian legal science. Nevertheless, a considerable impetus came in
2016 at the level of scientific legal monographs. The provisions of the Preamble to the
1992 Constitution of the Republic of Lithuania, in particular its stipulation “having based
its legal foundations on the Lithuanian Statutes and the Constitutions of the Republic of
Lithuania”, inspired a collective study (by a group of authors) on the concept of the

historical constitution!*. Thus, the historical context of the provisions explicitly

® KELSEN, H. Grynoji teisés teorija. Vilnius: Eugrimas, 2002, p. 43.

10 For more, see e.g. ABRAMAVICIUS, A.; JARASIUNAS, E. Konstituciné dimensija baudziamojoje teiséje.
Teisé, 2004, Vol. 53, pp. 7-26.

11 The ruling of the Constitutional Court of the Republic of Lithuania of 31 May 2006.

12 The ruling of the Constitutional Court of the Republic of Lithuania of 15 March 2008.

13 ADAMOVICH, |. B. Entstehung von Verfassungen. Okonomische Theorie und Anwendungauf Mittel- und
Osteuropanach 1989. Tiibingen: Mohr Siebeck, 2004.

14 GRISKEVIC, L., et al. Lietuvos konstitucionalizmo istorija (istoriné Lietuvos konstitucija), 1387 m.—1566 m.—
1791 m.—1918 m.—1990 m.: monograph. Vilnius: Vilnius University: Vilnius University Press, 2016. This published
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consolidated in the Preamble to the Constitution determined that the concept (based on
interdisciplinary approach) framing the factors or reference points in relation to the
creation of the Constitution primarily appeared in Lithuanian legal science at the level of
the formulation of the concept of the historical constitution. Thereby, the vision of the
economic constitution was given a powerful stimulus to be further developed through a
more detailed analysis. If the “historical Lithuanian constitution” is already implanted and
well-argued in the most recent studies on legal history and has not been put in doubt so
far, the interdisciplinary analysis of constitutional provisions (in particular, Chapter 1V
“The National Economy and Labour”) should discern and examine not the purely legal
constitution, but the “economic Lithuanian constitution” as well.

Therefore, while acknowledging the existence of the deep-rooted links of the
constitutionally consolidated economic fundamentals and the categories used to define
them with economics, it is important to bear in mind that every modern democratic law-
governed state pursues the objective of building general (common) welfare, as well as
strengthening the national economy, e.g. promoting “economic efforts [...] that are useful
to society” (Article 46(2) of the Constitution of the Republic of Lithuania) and creating an
appropriate business environment. It is historically evident that there is a direct
relationship between the economic growth of a state and the freedom of economic
activity®® (also called “individual economic freedom™)!. The national economic growth
can be promoted not only directly (by regulating supply and demand), but also indirectly
— by creating the preconditions for the unrestricted and free development of the freedom
(initiative) of individual economic activity. Individual economic activity is the most
important area of human activity that allows individuals to preserve and foster both their
independence (autonomy) and their inherent sociability (people-to-people contacts,

cooperation and the coordination of actions) and enables the creation of human culture. In

research was financed by the Research Council of Lithuania under the National Lithuanian Studies Development
Programme for 2009-2015.

15 DE HAAN, J.; and SIERMANN C. L. J. Further evidence on the relationship between economic freedom and
economic growth. Public Choice, 1998, Vol. 95, pp. 363-380,
http://www.springerlink.com/content/w77p365u6716uu08/fulltext.pdf [accessed 10 July 2014].
DOUCOQULIAGOS, C.; and ULUBASOGLU, M. A. Economic freedom and economic growth: Does specific action
make a difference? European Journal of Political Economy, 2006, No 22, pp. 60-81,
http://www.sciencedirect.com/science/article/pii/S017626800500042X [accessed 3 July 2014].

16 The terms “freedom of economic activity” and “individual economic freedom” are used in the research as
synonymous.
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addition, taxes and charges paid by economic operators constitute a source of funding the
financial needs of the whole state and social assistance provided to those who are in need
of support. “The economic order and freedom of economic action should be regarded as
categories of exceptional importance, since precisely these categories create the
preconditions for the existence of the entire social order and determine the content of this
order™?’,

The concept of the freedom of individual economic activity — one of the core (key)
concepts used in the Lithuanian Constitution (Article 46) and other constitutions
(provisions of analogous nature and purpose) of central and western Europe — is
understood in varied ways and is not encapsulated in a single universally recognised
definition. Today, its essence is largely associated with free markets and is described as
the freedom to produce, trade in and consume any goods and services acquired or produced
without the use of force, fraud or other illegal means. Economic freedom is consolidated
through certain fundamental legal imperatives, primarily the rule of law, the protection of
property rights, the freedom of individual economic initiative, the freedom of contracts
and other principles, which are either directly entrenched in the constitutions of democratic
law-governed states or stem from the said principles'®. According to the conventional
differentiation of human rights by their nature (into universal personal, civil political,
economic social and cultural), the freedom of economic activity is grouped under
economic rights. However, the close link of this right with the protection of property rights,
the freedom of individual expression, the principle of the equality of persons before the
law and the standard of non-violence brings this right into close proximity with
fundamental inherent and civil rights®®. According to Lastauskiené, the content and scope
of the freedom of economic activity is determined by the socially (nationally) inculcated
understanding of the extent to which a person is free to engage in economic activity — in

principle, it is on the given plane that a certain social contract is made as to the extent of

7 LASTAUSKIENE, G. Ekonominiai argumentai teiséje: jy vieta ir ribos. Teisé, 2013, No 89, p. 25.

18 LAPINSKAS, K. Welcome speech by Kestutis Lapinskas, President of the Constitutional Court of the
Constitutional Court of the Republic of Lithuania, in Konstituciniai ekonominés laisvés pagrindai ir kitos
konstitucinés jurisprudencijos problemos: Lietuvos Respublikos Konstitucinio Teismo ir Lenkijos Respublikos
Konstitucinio Tribunolo teiséjy XIV konferencijos medziaga. Vilnius: Lietuvos Respublikos Konstitucinis Teismas,
2010, p. 7.

19 AMBRAZEVICIUTE, K.; BALTRIMAS, J.; and MAURICE-MACKUVIENE, E. Teisés j nuosavybe, teisés j
ukinés veiklos laisve ir iniciatyvg, vartotojy teisiy uztikrinimo problemos. Vilnius: Lietuvos teisés institutas, 2012, p.
28.
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permitted interference by the state with the freedom of individual economic activity by
means of restricting or otherwise regulating it%.

Therefore, the significance of the explicit consolidation (as well as implicit
supposition) of the constitutional foundations of economic activity, along with the
importance of the analysis of political, economical and historical factors having
determined this consolidation (supposition), is obvious not only from the point of view of
the development of theoretical interdisciplinary studies of law, but also in terms of the
establishment of the practical concept (notably applicable in legislation and its
constitutional review) of ensuring derivative legal possibilities of individual persons and
building the welfare of the whole society by means of national legal regulation. The
consolidation of the freedom of individual economic activity and initiative in the legal act
that has supreme legal force in the sate (in domestic law) — the Constitution — gives the
preconditions for conducting the constitutional review of norms (and developing the
relevant academic theoretical jurisprudence of significance for constitutional review)
when deciding whether these values are respected in lawmaking by institutions
formulating and implementing national economic policies and whether the activity of
operators making use of these values and deriving a particular claim (in respect of the
state) on the grounds of these values is properly administered and effectively protected
(through administrative and judicial means) against the arbitrariness of authorities and
irresponsible radical changes in economic policies, disproportionate restrictions or

prohibitions, unfounded advantages, etc.

THE RELEVANCE OF THE RESEARCH

“The concepts of entrepreneurs and business, as well as the standards of good
business, still lack a clear definition” in Lithuanian society, and the freedom of individual
economic activity is “a fairly recent combination of categories for the Lithuanian public”?L,
Economic processes become apparent through particular changes. In the history of world

countries, the economic path of Lithuania, as well as of other “socialist republics”, is

20 LASTAUSKIENE, G. Ekonominiai argumentai [...], p. 24.
2L Vilniaus universitetas. Krize, teisés vieSpatavimas ir Zmogaus teisés. Editor in chief E. Kiiris. Siauliai: Titnagas,
2015, p. 245,
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unique, transforming the country from the Communist order into a democratic market-
based system through adopting and developing European business standards. Besides the
internal transformation, “the Lithuanian economy continuously needed (and still needs) to
respond to challenges from the external environment: the collapse of the Soviet economic
system, the financial crisis of neighbouring Russia, which continued to exert a
considerable economic impact on the country during the first years of independence, the
requirements of the integration into the EU single market”?2, the economic crisis of 2009,
the embargo imposed by Russia, etc. Volatile economic processes lead to particular
changes in the legal regulation of economic relations?®, and these changes may create the
preconditions for derogations from the regulation consolidated in the Constitution and
ensuing constitutional disputes. Considering this and seeking to achieve harmony in
economic relations, it is particularly important to lay down the proper grounds for the
exercise of the freedom of individual economic activity, so that these grounds remain
fundamental and invariable in the face of the frequently changing national or international
political will. Such stability is an essential means of promoting the development of
national business. The Constitution forms “a certain framework, defining what is legally
necessary and what is legally possible; overstepping this framework poses a threat to the
foundations of the life of society and the state”?*. The consolidation of “the foundations
governing the regulation of economic relations” provides certain stability to these relations
and ensures the continuity and predictability of the economic, social and political reality.
Therefore, ensuring the foreseeability of the legal reality in the context of constantly
changing economic relations requires an integrated and extensive research, from the
interdisciplinary comparative, historical, economic and legal perspectives, into the
“perfect law” establishing the foundations of the freedom of individual economic activity.

The relevance of the researched subject matter is further determined by, first of all,

the relatively marginal attention given in the doctrine to the economic aspects of the

22 KUODIS, R. Lietuvos ekonomikos transformacija 1990-2008 metais: etapai ir pagrindinés ekonominés politikos
klaidos, www.lb.It/kuodis_5 [accessed 21 August 2016].

23 E.g., at the time of the “overnight tax reform” in 2008, over 220 articles of laws, most of which were related to the
limitations imposed on the activity of economic operators, were amended under a fast-track procedure (including
amendments to laws on value added tax, corporate income tax, personal income tax, etc.).

24 SINKEVICIUS, V. Konstitucijos interpretavimo principai ir ribos. Jurisprudencija, 2005, VVol. 67(59), p. 10.
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Constitution and, secondly, recent discussions on the institutional aspects of the exercise
of power by public authorities in economic relations?®.

The significance of the subject matter in question is equally evident in the examples
from Lithuanian law, as entities entitled to apply to the Constitutional Court have been
increasingly concerned with the freedom of economic activity. As pointed out in the 2015
Annual Report of the Constitutional Court, “one of the most substantial issues in the
jurisprudence of the Constitutional Court in 2015 was the regulation of economic activity
for the benefit of the general welfare of the nation?. The statistical analysis shows that,
out of 23 cases in which the Constitutional Court ruled on the merits of the issues raised
by the petitioners in 2015, as many as 13 cases were related to the implementation of
economic and social rights. In view of this, the increasingly growing number of
constitutional justice cases indisputably reflects the importance and development of the
doctrine under investigation.

In addition, the analysis of the doctrine developed by the Constitutional Court
shows that there is a considerable number of constitutional justice cases in which the
Constitutional Court found particular legal acts regulating the activity of economic
operators to have been in conflict with the Constitution?. It is in these cases that the
constitutional foundations of the freedom of individual economic activity served as a

guarantee of ensuring fair economic relations. Therefore, the area under investigation is

%5 E.g. the article “Shackles are being tried on the guardians of the Constitution” by Raimonda Rameliené addresses
the intention by the members of the Seimas to prohibit the Constitutional Court from interpreting legal acts related to
economy. According to Social Democrat MP Algirdas Sysas, Deputy Speaker of the Seimas and a member of the
Committee of Social Affairs and Labour, the proposals to limit the powers of the Constitutional Court to interpret
matters related to economy have a rational foundation. In the opinion of this politician, containing the Constitutional
Court would require amending the Constitution. “Of course, the constitutional experts say that it needs not to be
touched. But if we want clarity, we must take certain decisions, otherwise we will push ourselves into a dead end”, —
was stated by the MP. According to Liberal MP Kestutis Glaveckas, Deputy Chair of the Committee on Budget and
Finances, the Constitutional Court is not capable of grasping the whole situation in the state. In his opinion, “the
interference by the Constitutional Court into economic relations is not rational in some cases”. For more, see
RAMELIENE, R. Konstitucijos sargams matuojami panéiai. Lietuvos Zinios. 18 March 2016, p. 3.

2% The Constitutional Court of the Republic of Lithuania. Annual Report 2015, 2016, p. 22

27 Mention can be made of several examples:

(1) In its ruling of 21 January 2008, the Constitutional Court declared the unconstitutionality of Article 41
(wording of 9 March 2004; Official Gazette Valstybés zinios, 2004, No 47-1548) of the Republic of Lithuania’s Law
on Alcohol Control, to the extent that it did not provide for the possibility for the enterprises whose licence had been
revoked for the violations of law specified in Paragraph 17 (wordings of 9 March 2004, 25 April 2006 and 21 June
2007) of Article 34 of this law to file complaints against decisions regarding the said sanction with a court.

(2) Inits ruling of 14 March 2002, the Constitutional Court found the unconstitutionality of Paragraph 2 of
Article 11 of the Republic of Lithuania’s Law on Pharmaceutical Activities (Official Gazette Valstybés Zinios, 1991,
No 6-161; 1993, No 29-666) to the extent that it limited the right of natural persons without higher pharmaceutical
education and groups of natural persons to possess pharmacies by right of ownership.

13



equally important for both state institutions establishing the conditions for business
environment and economic operators (natural or legal persons) falling within legally
significant situations related to the exercise of the freedom of economic activity (licences,
interference (by the state) with the freedom of economic activity, etc.). Thus, the
comprehensive understanding of this area can ensure the adequate implementation and

proper protection of the subjective right in question.

THE NOVELTY OF THE RESEARCH

In view of the relevance of the undertaken research, the dissertation provides a
comprehensive cross-cutting study that has not so far been carried out in the Lithuanian
legal doctrine to investigate the constitutional foundations consolidated in the 1992
Constitution of the Republic of Lithuania for the freedom of individual economic activity,
by analysing them from the interdisciplinary comparative, historical, economic and legal
perspectives.

As rightly noted by Juozas Zilys, “while taking a look at the present as social reality
in order to gain a thorough understanding of it, it is always meaningful to turn back to the
past”?8, The knowledge of historical developments enables the understanding of the
historical preconditions for the establishment of the current legal regulation, as well as the
reasons underlying their appearance, i.e. provides the possibility of acquiring awareness
of the social environment that generated the emergence of the political, economic and legal
expectations of individual operators. Considering this, in order to thoroughly reveal the
meaning of the freedom of individual economic activity, the research includes the analysis
of the genesis of the constitutional freedom at issue, for the purpose of which, while taking
a look at the period of the formation of constitutional foundations, consideration is given
to the historical-economic nature of the relevant constitutional provisions, thereby
assessing, in an integrated and extensive manner, the aspects leading to the

constitutionalisation of the freedom of individual economic activity as such in Lithuania

28 7ILYS, J. Konstitucija — visuomenés ir valstybés tvarumo pagrindas. Konstituciné jurisprudencija. Lietuvos
Respublikos Konstitucinio Teismo biuletenis, 2012, No 4(28), p. 293.
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and the reasons determining precisely those constitutional foundations of this freedom as
laid down in the fundamental legal act of the state.

While assessing, from the aspect in question, the area falling under the scope of this
research on the national level, it is similarly important to compare and examine the
constitutional justice input of other states, especially those that are historically and
geopolitically close to our state?®. For this purpose, the dissertation research analyses the
experience of Germany and Poland, both of which had wielded influence on the Lithuanian
constitutional tradition®, in establishing the constitutional guarantee of the possibility of
free exercise of economic activity. The choice of the provisions of the Basic Law of the
Federal Republic of Germany and the judgments passed by the German Federal
Constitutional Court on the interpretation and application of these provisions was driven
by the following reasons: primarily, the exceptional political and legal circumstances
leading to the enactment (in 1949) of the Basic Law (from 3 October 1990, this legal act
entered into force also in the former3! German federal states located within the zone that
had been occupied by the Soviet Union) and the particularly effective operation of this law
(following the reunification of West and East Germany, the Basic Law was not replaced
by another constitutional legal act, as it had been envisaged initially at the time of adopting
this law)3 and, secondly, taking account of the distinct development of the jurisprudence
of the German Federal Constitutional Court (based in the city of Karlsruhe) in terms of its
evolvement into one of the conceptually most influential national constitutional doctrine
in Europe.

The constitutional foundations of the economic activity of the Republic of Poland

are examined due to the specific legal technical features of the lex fundamentalis adopted

29 It should be mentioned that Lithuanian legal scientific research comprises studies that provide the legal economic
analysis of the Anglo-Saxon countries (e.g. MURAUSKAS, D. Ekonominé teisés analizé: metodologinés prielaidos
ir tyrimy kryptys. Teisé, 2012, Vol. 84, pp. 143-156.); however, there have been no studies so far on the legal and
economic situation in the states lying in close proximity to Lithuania, such as Poland or Germany.

30 As further analysis shows, at the time when the constitutional imperatives consolidating economic freedom were
drafted for 1922 Constitution of the State of Lithuania, a significant impact was made by the 1919 Constitution of the
German Reich. Whereas the draft 1938 Constitution of Lithuania built on the 1935 Constitution of the Republic of
Poland, which was extolled by the then Lithuanian nationalists.

81 Baden-Wiirttemberg (BadenWiirttemburg), Bavaria (Bayern), Berlin (Berlin), Bremen (Bremen), Hamburg
(Hamburg), Hesse (Hessen), Lower Saxony (Niedersachsen), North Rhine-Westphalia (Nordrhein-Westfalen),
Rhineland-Palatinate (Rheinland-Pfalz), Schleswig-Holstein (Schleswig-Holstein).

32 The provisional force of the Basic Law for the Federal Republic of Germany was explicitly provided for in its text,
i.e. Article 146, stipulated that the Basic Law would cease to apply on the day on which a constitution feely adopted
by the German people would take effect.
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by this state in 1997 (compared with the constitutions adopted by other central and eastern
European states in 1990-1994)%, as well as due to historical circumstances (over a long
period of time, Lithuania and Poland formed a single state; later, as separate states, both
were subject to the Soviet enforcement of the imperatives of socialist ideology, which had
no relevance to rational economic foundations. In view of these circumstances, it is worth
comparing in what way the constitutional foundations for economic activity were
ultimately built in both states, which had long existed under a unified state and had
undergone similar metamorphoses of economic life.

To avoid contradictions in law and tensions arising due to the pluralism of European
legal systems, the jurisprudence of the Constitutional Court must take account of
supranational legal acts and case law. Considering this, the research gives a concise
analysis of the relevant doctrines of the ECtHR and the CJEU insofar as they interpret the
said legal acts and case law in connection with the freedom of economic activity. Such
analysis is necessary with a view to contributing to more effective compliance with

international obligations.

THE THEORETICAL SIGNIFICANCE OF THE RESEARCH

This dissertation research aims to contribute to Lithuanian legal scientific studies
exploring the fundamentals of human rights and freedoms in Lithuanian law®*. No
comprehensive theoretical analysis — which, among other things, would be based not only
on the case law of the Constitutional Court of the Republic of Lithuania, but also on the
official constitutional doctrine of neighbouring states and the jurisprudence of the ECtHR
and the CJEU - has so far been carried out to explore the content of the freedom of
individual economic activity in the Lithuanian legal system. Therefore, such a situation

should be treated as a gap in the doctrine of general public law.

3% According to Professor Egidijus Sileikis, the 1997 Constitution of the Republic of Poland, in certain respects, is
one of the most perfect constitutions of Central and Eastern Europe. For more, see Lietuvos ir Lenkijos konstitucijy
raida europeizacijos kontekste. Editor in chief Egidijus Sileikis, Vilnius: LMPA, 2010, p. 11.

3 E.g. mentioned should be made of the research carried out by the Law Institute of Lithuania: “The problems of
ensuring the right to property, the right to freedom of individual economic activity and initiative, and consumer rights”
(2013); “The problems of ensuring the right to privacy, the right to freedom of thought, conscience and religion, and
the right to freedom of expression” (2013); and “The problems of ensuring the right to participate in the governance
of the state” (2013). Another relevant research was carried out by Vilnius University to address the situation of human
rights at the time of an economic crisis (for more, see Vilniaus universitetas. Krize, teisés [...J, p.105).
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The analysis of legal doctrine shows that the concept of the “freedom of individual
economic activity and initiative”, entrenched in Article 46(1) of the Constitution, is
frequently used and understood by legal scholars in different ways. Some identify this
freedom as a freedom or right and, at times, as a legal principle or, occasionally, as a clause
of a state programme®. Eglé Mauricé-Mackuviené observes that the freedom of individual
economic activity has received rare attention in legal studies when referring to those rights
of all members of society that are considered to be more important: civil rights, the right
to privacy, the right to a fair trial, the right to property, the right to work, etc®. Thus, it
can be assumed that the legal theory often does not place the freedom of economic activity
within the context of human rights and freedoms; the right to the freedom and initiative of
economic activity is not always perceived as an important human freedom; and its content
remains to be not completely clear in the legal doctrine. With regard to this, it is believed
that this research into the constitutional foundations of the freedom of individual economic
activity, by revealing the historical and economic circumstances of the emergence of the
freedom at issue, the genesis of its constitutionalisation and the subtleties of its content in
the light of the national and foreign constitutional doctrines and the case law of
supranational courts, will remove “the mantle of secrecy” and will provide a sufficient

ground for broader discussions or further related research into this subject matter.

THE PRACTICAL SIGNIFICANCE OF THE RESEARCH

This dissertation research is not solely focused on the theoretical significance of the
explored subject matter. The presented findings are, first of all, important for the

Constitutional Court and other national courts®’, institutions of state authority (e.g. the

35 For more, see KURIS, E. Ukinés veiklos laisvé, sazininga konkurencija ir bendra tautos gerové (Konstitucijos 46
straipsnio jurisprudencinis komentaras). Jurisprudencija, No 64(56), 2005, pp. 56-73; BIRMONTIENE, T. Ukinés
veiklos laisvés konstituciné doktrina, in Konstituciniai ekonominés laisvés pagrindai ir kitos konstitucinés
jurisprudencijos problemos: Lietuvos Respublikos Konstitucinio Teismo ir Lenkijos Respublikos Konstitucinio
Tribunolo teisé¢jy XIV konferencijos medziaga. Vilnius: Lietuvos Respublikos Konstitucinis Teismas, 2010, pp. 10—
53; JARUKAITIS, I. Europos Sajungos ekonominé konstitucija kaip papildoma Lietuvos Respublikos Konstitucijos
dimensija: tyrimy kontirai. Teisés problemos, 2014, No 2(84), pp. 26-97.

3% AMBRAZEVICIUTE, K.; BALTRIMAS, J.; and MAURICE-MACKUVIENE, E. Teisés j nuosavybe [...], p. 34.
37 In this context, it should be noted that, even though retaining certain specific features, the concept of the freedom
of economic activity as developed by both the Supreme Court of Lithuania and the Supreme Administrative Court of
Lithuania (and not considered in detail in this dissertation) is, in principle, aligned with the jurisprudence of the CJEU
and the Constitutional Court of the Republic of Lithuania (e.g. the Supreme Administrative Court of Lithuania, in its
ruling of 31 March 2011 (No A822-2563/2011), considered the economic concept of a competitive market in line
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Competition Council of the Republic of Lithuania, the State Consumer Rights Protection
Authority), etc. The research presents the systemic national constitutional doctrine dealing
with the fundamentals of the freedom of individual economic activity and compares it with
the jurisprudence of the constitutional courts of other two EU Member States (Germany
and Poland) and the jurisprudence of the ECtHR and the CJEU. This analysis reveals the
distinct doctrine developed in Lithuanian constitutional law in relation to the freedom of
individual economic activity and helps to reach alternative solutions to arising problems.
Drawing on international experience, the extensive analysis of the freedom of economic
activity brings in doctrinal clarity, which is conducive for ensuring the implementation
and protection of the freedom in question.

The results of the research should be useful in forming an effective and harmonious
legal regulation of economic relations and helpful in ensuring a stable, rather than
changeable, approach to the conditions limiting the freedom of economic activity. It
should be noted that this research is not aimed at providing specific proposals for the legal
regulation; however, building a harmonious legal regulation has always been considered
to be an aspiration of a democratic society.

The conducted research bears a direct practical significance by fostering the
protection and defence of the violated economic subjective rights. It makes clear what
possibilities and limits were outlined by the drafters of the Constitution to be followed in
an economic environment by economic operators (any natural or legal persons exercising
the freedom of economic activity). Meanwhile, the examples provided from the case law
of the national and foreign constitutional justice institutions and supranational courts raise
the understanding as to the purpose, content and restrictions of the freedom under

investigation.

with the position of the Competition Council, based on EU law and the jurisprudence of the CJEU (this concept was
of essential significance in adjudicating regarding the economic activity carried out by UAB Traky paslaugos, whose
shares were owned by Trakai Municipality, insofar as UAB Traky paslaugos provided services paid for by the
municipality in the area of site management without tendering competition). This administrative case, in view of its
connection with the jurisprudence of the CJEU, is similar to the civil case regarding the protection of the public
interest decided by the Supreme Court of Lithuania by its ruling of 13 November 2009 (No 3K-3-505/2009), whose
specificity was determined by the issues concerning exceptions made to the public funding procedures for the
construction of the national stadium in Vilnius in relation to the decision of the Government to allocate the funds,
which had been, purportedly, unexpected to Vilnius Municipality and required it to take hasty action (in the context
of the European Capital of Culture events, the commemoration of the Millennium of the name of Lithuania, and the
World Lithuanian Sports Games). In this case, it was noted that, under EU law, “unforeseen developments” should
be considered such developments that are excessively beyond the regular limits of economic and social life, e.g.
earthquakes or floods).
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THE OBJECT OF THE RESEARCH

The object of this dissertation research comprises the foundations that are laid down
in the Constitution of the Republic of Lithuania for the freedom of economic activity and
are analysed within the scope of this research from the interdisciplinary comparative,
historical, economic and legal perspectives. Besides an introduction, the dissertation
consists of four main parts.

A comprehensive unfolding of the constitutional foundations of the freedom of
individual economic activity requires adopting an interdisciplinary approach to their
assessment. In view of this, in the first part of the dissertation, the research object is
analysed from the economic perspective, while seeking to disclose the concept of the
freedom of economic activity pertinent to economic and political studies. This part of the
research addresses the variants of the concepts of the state economic model (“economic
system”), the pursued economic policy and the functions performed in the ‘“national
economy”, as introduced in the economic scientific theory. This part also includes the
genesis of the economic ideologies (mercantilism, physiocratism, classical political
economy) that determined the legal understanding and guarantees of the freedom of
individual economic activity. The first part of the dissertation examines the conception of
the economic constitution by revealing its economic content. Notably, the phenomenon of
the constitution lies in the fact that every domain of science can identify its dimension
being regulated in the text of the lex fundamentalis; therefore, as mentioned before at the
beginning of the Introduction, the fundamental act of the state makes it possible to
recognise not only the historical constitution, which has been well argued in the recent
studies on legal history, or the economic constitution explored in this dissertation, but also
the politological constitution (Articles 4, 33(1), 35(1),(2) of the Constitution, etc.), the
philosophical constitution (Articles 18, 19, 25, 26, 40(1), etc.), the cultural constitution
(Articles 42, 45, etc.), the social constitution (Articles 38, 39, 49 and 51), the ecological
constitution (Articles 47 and 54), etc.

The second part of the dissertation is entitled “The Retrospective of the Guarantee
of the Freedom of Individual Economic Activity at the Highest Legal Level in Lithuania”.
Having answered how the freedom of individual economic activity is understood in

economics, it is important to discuss the historical genesis of this freedom, since the
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knowledge of historical developments brings to light the historical conditions of the legal
regulation governing economic relations. This part of the dissertation is divided into four
subparts: the first two deal with the beginnings of the freedom of individual economic
activity and analyse the provisions of the Lithuanian Statutes and the 1791 Constitution.
The third subpart gives consideration to the specific economic and legal circumstances
(the consequences of the state-monopoly capitalism of the Russian Empire and the losses
of the centralised planned economy of the Kaiser’s Germany) that emerged before the
restoration and constitutionalisation of Lithuanian statehood and lay behind the
incorporation of the freedom of individual economic activity into the constitutional legal
acts of the pre-war period. The fourth subpart is devoted to the development of the
constitutionalisation of the freedom of individual economic activity during 1918-1992,
paying the central attention to the analysis of the constitutional foundations of the freedom
in question as regulated in three permanent constitutions of Lithuania. In order to provide
the historical genesis of the regulated foundations of the freedom of individual economic
activity, in addition to the highest-ranking legal acts of the respective period, the analysis
also embraces the scientific sources in history.

The third part of the dissertation gives the analysis of the constitutional foundations
laid down in the 1992 Constitution for the freedom of individual economic activity and
the constitutional jurisprudence interpreting them. The research includes the integrated
assessment of the constitutional concept of the freedom of individual economic activity,
the circle of the entities concerned and the conditions limiting this freedom. From this
aspect, a comparative analysis is carried out of the selected constitutional provisions of the
foreign states (Germany and Poland) and the official doctrine developed by the
constitutional justice institutions of these states. The analysis of the foreign constitutional
foundations of the freedom of individual economic activity is, first, used to introduce the
international context relevant to national law, at the same time detecting the distinctive
features of the doctrine formulated in Lithuanian constitutional law in relation to the
freedom of individual economic activity, and, second, to highlight the shared problems in
this area and the possible ways of solving them (for this reason, the extensive examination
of the constitutional provisions of the Polish and German states and their official
constitutional doctrine on the fundamentals of the freedom of individual economic activity

does not constitute a direct object of this dissertation).
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In order to provide the practical examples in connection with the freedom of
individual economic activity from the constitutional jurisprudence of the Republic of
Lithuanian, the theoretical part of the research is followed by the examination of the
constitutional justice cases that disclose the content of separate paragraphs of Article 46
of the Constitution regulating the freedom of individual economic activity. The provided
examples from the constitutional jurisprudence reveal the practical problems of the
theoretical part of the freedom of individual economic activity.

It should be noted that the most representative cases of the constitutional judicial
case law were selected, so that they could adequately reflect the content of the freedom of
economic activity. When deciding on the choice of the constitutional justice cases, regard
was paid not only to the valuable and relevant constitutional doctrine formulated therein,
but also to importance that the cases assumed in the economic life of Lithuania (e.g. those
rulings were chosen that had a decisive impact on the economic activity on the markets of
pharmacy or sugar and whose consequences reached the present days). To ensure the
novelty and relevance of the research, also those rulings and decisions of the Constitutional
Court were chosen that were adopted not later than 20003,

The fourth part of the dissertation presents the doctrine of international courts (the
ECtHR and the CJEU) interpreting the concept of the freedom of individual economic
activity as guaranteed under the European Convention on Human Rights and EU law, the
circle of the entities concerned and the conditions limiting this freedom. This part of the
dissertation provides the practical examples of the freedom of individual economic activity
from the case law of the ECtHR and the CJEU. The practical examples of the ECtHR
jurisprudence assessing the freedom of individual economic activity were selected on the
basis of the factsheets published by the ECtHR* on the most relevant case law of the

ECtHR in relation to the freedom of individual economic activity. The illustrative

38 The rulings and decisions of the Constitutional Court were selected based on the information provided by the
Constitutional Court on its website www.lrkt.It and according to JANKAUSKAS, K., et al. Lietuvos Respublikos
Konstitucinio Teismo oficialiosios konstitucinés doktrinos nuostatos. 1993-2009. Vilnius: Lietuvos Respublikos
Konstitucinis Teismas, 2010; STAUGAITYTE, V., et al. Lietuvos Respublikos Konstitucinio Teismo oficialiosios
konstitucinés doktrinos nuostatos. 2010-2013. Vilnius: Lietuvos Respublikos Konstitucinis Teismas, 2014. Other
references (except in practical examples) made in the research to the rulings of the Constitutional Court were not
subject to a particular date of their adoption, seeking to provide the doctrine on the constitutional foundations of the
freedom of economic activity to as broader extent as possible.

39 European Court of Human Rights. Companies: victims or culprits,
http://www.echr.coe.int/Documents/FS_Companies_ENG.pdf [accessed 24 August 2016].
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judgments of the CJEU were chosen based on the statistics of the cases provided by the
European Union Agency for Fundamental Rights in connection with Article 16 of the
Charter of Fundamental Rights of the European Union*°. An important selection criterion
both in the case of the ECtHR and the CJEU was not only the recency of the case law and
the broad doctrine on the freedom of individual economic activity, but also its relevance
to economic relations in Lithuanian markets.

Each part of the dissertation is closed with concluding comments, concisely
summarising and highlighting the main respective conclusions of key significance for the
aim of the research, along with the core statements.

The research concentrates on the constitutional foundations of the freedom of
individual economic activity. Therefore, it does not explore any particular instances in the
regulation and application of this freedom in administrative, civil or criminal law, and does
not examine the case law of the Supreme Court of Lithuania or the Supreme
Administrative Court of Lithuania in this area, which could merit an independent
dissertation research or part of such inquiry in its own right.

It has to be also pointed out that the undertaken research does not extend to cover
the integral links between the freedom under investigation and other constitutional rights

and freedoms or other constitutional institutes.

THE AIM OF THE RESEARCH

The aim of the research is to comprehensively and systematically explore the
constitutional foundations consolidated in the Constitution of the Republic of Lithuania
for the freedom of individual economic activity, by analysing them from the
interdisciplinary comparative, historical, economic and legal perspectives, as well as
identifying the beginnings of this freedom, disclosing its concept, the entities under

protection and the possibilities of its limitation.

40 European Union Agency for Fundamental Rights. Freedom to conduct a business: exploring the dimension of
fundamental right, Luxembourg: Publications Official the European Union, 2015,
http://fra.europa.eu/sites/default/files/fra_uploads/fra-2015-freedom-conduct-business_en.pdf [accessed 24 August
2016].
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THE OBJECTIVES OF THE RESEARCH

The following objectives are central in order to reach the specified aim of the

research:

1.

To assess the role of the state economic policy and its impact on the national
economy, as well as the necessity of the constitutionalisation of the fundamentals
of economic relations.

By applying theoretical and empirical scientific research methods and taking
account of the legal, economic and historical doctrine, to investigate the origins of
the freedom of economic activity, its evolution and the process of
constitutionalisation.

From the comparative aspect, to examine the constitutional foundations for the
freedom of individual economic activity as consolidated in the Constitutions of
Lithuania, Poland and Germany and developed through the official doctrine in the
constitutional jurisprudence of these states, by providing an integrated analysis of
the constitutional concept of the freedom of individual economic activity, the circle

of the entities concerned and the conditions of the limitation of this freedom.

Drawing on the analysis of the case law of the ECtHR and the CJEU, to reveal the
main features of the freedom of economic activity (by exploring the concept of this
freedom, the entities under protection and the possibilities of its limitation) in

European public law.

THE RESEARCH STATEMENTS TO BE DEFENDED

The statements to be defended in this research are as follows:

The economic scientific conceptualisation of the freedom of individual economic
activity determined the legal consolidation of the economic foundations of western
European states; this consolidation received a strong response in the first sources
of Lithuanian constitutionalism (in the provisions of the Lithuanian Statutes and
the 1791 Constitution). The guidelines on the freedom of individual economic

activity as drawn up in the first permanent 1922 Constitution should be regarded as
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the constitutional heritage of the modern Lithuania, which has made a considerable
impact on the constitutional foundations of the freedom of economic activity that
are proclaimed in 25 October 1992 Constitution.

. Under the developed official constitutional doctrine, the freedom of individual
economic activity, expressis verbis consolidated in the 1992 Constitution, is an
element constituting a national economic foundation (Article 46(1) of the
Constitution) and a component of the inviolability of property (Article 23 of the
Constitution), providing economic operators with particularly broad economic
initiatives and legal possibilities, which have analogous counterparts referred to in
the constitutional law of foreign states and supranational law.

. The Constitution of the Republic of Lithuania and the constitutional jurisprudence
interpreting it consolidate the undifferentiated position of entities exercising the
freedom of economic activity (integrating the economic activity of public entities),
which differs from the doctrine developed by the constitutional courts of the
analysed foreign states and the judicial institutions of the European Union.

. The constitutional review carried out by the Constitutional Court of the Republic
of Lithuania over the limitations imposed on the exercise of the freedom of
individual economic activity is of a narrower scope and ensures the less developed
protection of this freedom, compared with analogous review by the judicial

institutions of the European Union or the European Court of Human Rights.

METHODS OF THE RESEARCH

The aim and objectives raised for the research required the integrated application

of theoretical and empirical scientific research methods, such as the linguistic analysis,

historical method, analysis of documents and other research sources, logical and

systematic analysis, comparative, critical and other methods*. Legal methodology

dominated, although its application entailed the importance of not only legal, but also

interdisciplinary and, primarily, economic and historical knowledge.

41 KARDELIS, K. Moksliniy tyrimy metodologija ir metodai. Kaunas: Judex, 2002, pp. 179-207; TIDIKIS, R.
Socialiniy moksly tyrimo metodologija. Vilnius: LTU, 2003, pp. 369-466.
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The specific “hierarchy” of the employed methods in view of their significance for
the statements to be defended and for the conclusions to be formulated can be expressed
by means of the following sequence of particular methods:

o Historical method, which enabled highlighting the specific features of both
economic and legal developments, the particularities of their historical evolution
and the coexistence of different patterns, was applied in analysing the formation of
the freedom of economic activity in Lithuania. Notably, the 1992 constitutional
norms regulating economy were modelled not in the total vacuum but underwent
the influence of the economic matters and requirements prevailing in society. The
content of these norms was dependent precisely on the established constitutional
tradition and the demanding issues tackled in the Lithuanian economy, as well as
the economic and social circumstances existing at that time. For this reason, the
constitutional regulation governing the freedom of economic activity was
approached through the prism of time, i.e. the reflections of the awareness of the
freedom of individual economic activity were analysed from the historical aspect
starting from the Lithuanian Statutes and the 1791 Constitution, subsequently
examining the pre-war Lithuanian constitutional foundations of the freedom of
individual economic activity and revealing the relevant legal and economic
conditions during the time of the restoration of the independence of the Republic
of Lithuania, which determined the content of the provisions regulating the freedom
of individual economic activity in the 1992 Constitution.

o The freedom of economic activity is equally recognised in the constitutional law of
other states and in the main international instruments protecting human rights and
freedoms; thus, in identifying and assessing the similarities and differences
between the Lithuanian legal doctrine and case law and the law of other European
states (EU, the Council of Europe), the comparative method was used. This method
is particularly important, since the emergence and evolution of the freedom of
economic activity was most greatly influenced by the western legal tradition and
economic thought. This has necessitated the scrutiny of how the freedom of
economic activity is understood in the constitutional law of democratic Germany
and also in Poland, which had long been unified with Lithuania and had undergone

similar metamorphoses of economic life, as well as in European supranational law.
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Such an integrated analysis allows understanding the distinctiveness of the freedom
of national economic activity, along with its similarities and differences compared
with other systems of law.

The method of the analysis of documents and other research sources provided
means of investigating scientific literature, the relevant national and international
legal regulations and the official case law. It should be noted that a targeted
selection criterion was used in the analysis of the doctrine of the Constitutional
Court of the Republic of Lithuania, i.e. both qualitative and quantitative criteria
were applied*2. The same applies to the practical examples drawn from the
jurisprudence of the ECtHR and the CJEU analysing the freedom of economic
activity®,

The method of the linguistic analysis was used in analysing the concept of the
freedom of economic activity, other legal concepts, as well as in analysing and
interpreting the meaning of the Lithuanian, German and Polish constitutional
provisions, the norms of the European Convention on Human Rights, the Charter
of Fundamental Rights of the European Union and other legal acts. This method
also provided a significant tool in analysing the relevant national and international
case law in the area under investigation.

The teleological method was employed in examining the intentions of the national
and international law-making entities having adopted the specific provisions, the
reasoning that influenced the adoption of the said provisions and the aims pursued
by these provisions.

The critical method was adopted for assessing the strengths and weaknesses, as well
as problematic aspects, of the existing constitutional regulation and the developed
constitutional doctrine.

The methods of the systemic analysis and the logical analysis were helpful in
identifying the elements of the content of the freedom of individual economic

activity and the regular patterns of the principal application. The research

42 The selection criteria are discussed in greater detail in the section introducing the research object.

3 1bid.
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conclusions were formulated and the summarising comments were made on the

basis of these methods.

CONCLUSIONS

. Guaranteed by the provisions of Chapter IV “The National Economy and Labour”
of the 1992 Constitution, the freedom of individual economic activity embodies a
combination of legal and economic thought. Due to the uniqueness of this category,
it needs to be analysed based on the interdisciplinary approach, by assessing the
complexity, centuries-long development and alteration of the economic and legal
concept of the object of the freedom of individual economic activity. The analysis
of this category is significantly influenced by the reflections of the theories of
economic thought (which emerged in Western Europe from the 16th century and
encouraged the worldwide spread of the conception of economic freedom) in the
scientific works of the then Lithuanian scholars and the fundamental legislative acts
such as the Lithuanian Statutes and the 1791 Constitution. Without the analysis of
these legal acts and the beginnings of the freedom of economic activity of certain
persons (noblemen or townsmen that could equal them) stemming from these acts,
it is impossible to properly understand, interpret and apply the economic and
historical aspect of the provision “having based its legal foundations on the
Lithuanian Statutes and the Constitutions of the Republic of Lithuania” of the
Preamble to the 1992 Constitution of the Republic of Lithuania. This
interdisciplinary analysis creates the preconditions for drawing the conclusion that
the constitutional foundations of the freedom of individual economic activity as
laid down in the 1922 Constitution adopted by the Constituent Seimas (which were
nearly literally repeated in the 1928 Constitution but differed in principle from the
provisions of the 1938 Constitution, which distorted the liberal foundations of the
freedom of economic activity) should be regarded as the beginning of the coherent
constitutional economic tradition of the Republic of Lithuania.

. The official dualistic concept of the legal content of the freedom of individual

economic activity consolidated in the 1992 Constitution of the Republic of
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Lithuania should be considered methodically objectively justified: it can be treated
both as a subjective constitutional freedom, encompassing a broad non-exhausting
list of legal possibilities, and as a constitutional principle, i.e. a constitutional value.
The different treatment given to the concept of the freedom of individual economic
activity may lead to differences in the analysis of the content of this freedom;
therefore, the following provides a basis for discussion: (1) the freedom of
economic activity is recognised as a constitutional subjective right in some states
(Germany); while other states (Poland) recognise it also as a constitutional principle
forming the foundations of the national economy; (2) the European Convention on
Human Rights (which does not directly consolidate this freedom but underlies its
close link with the entrenched right to private property) recognises it as a subjective
freedom; whereas the Charter of Fundamental Rights of the European Union views
it not only as a fundamental right of an individual, but also as a legal principle.

. If entities exercising the freedom of economic activity are considered to comprise
both natural and legal persons, this leads to two types of conceptions of the legal
regulation, as well as to the issue of their harmonisation. On the grounds of the
official interpretation of the Constitution of the Republic of Lithuania and the
European Convention on Human Rights, public legal entities need to be recognised
as entities exercising the freedom of economic activity; whereas the Polish and
German constitutional doctrine and the jurisprudence of the judicial institutions of
the European Union sharing the same position suggest that public legal entities
engaged in economic activity may not base this activity on the guarantee of the
freedom of individual economic activity. This conception is, in principle, more
acceptable from the perspective of the liberal concept of the economic constitution.
The principled elimination of public legal entities from the circle of the operators
exercising the freedom of economic activity is based on the consideration that these
entities, while carrying out a particular economic activity, implement the ius
imperium of the state and may, under judicial procedure, defend their interests
stemming from the rights specifically granted to them by laws, but not deriving
from the constitutional-level (or European Union law) foundations of the freedom

of individual economic activity.
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4. The methodology of constitutional review of norms, which is applied in the
Republic of Lithuania to investigate the constitutionality of limitations imposed on
the freedom of individual economic activity (as a subjective freedom), should be
improved by not being confined to the narrower review of special conditions
limiting economic activity (to formal review in the event a limitation is established
only on the grounds of a law and material review only in the event of the public
interest). The constitutional review of these limitations should place greater
orientation towards a broader review applied by the ECtHR and the judicial
institutions of the European Union as to whether a particular limitation on the
freedom of economic activity is necessary in a democratic society, whether such a
limitation avoids denying the nature of the freedom of economic activity, and

whether the principle of proportionality is observed.
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ASMENS UKINES VEIKLOS LAISYES KONSTITUCINIAI PAGRINDAI
LIETUVOJE: EKONOMINES, ISTORINES IR LYGINAMOSIOS IZVALGOS
(Reziume)

Ekonominés-teisinés minties raida yra daugiapakopis reiSkinys, apimantis
suvokimo, plétojimo, jtvirtinimo ir pavertimo oficialia doktrina pakopas. Pirmiausia
filosofijos mokslo atstovai nagrinéjo (ir nagrin¢ja) individo autonomijos turinj ir iSskyre
pavienes asmens laisves pagal jy pobiid; ar paskirtj: 1) psichologing laisve; 2) socialing
laisve; 3) ekonomine laisve; 4) politine laisve; 5) egzistencine laisve**. Todél ekonomine
laisve pirmiausia galima jvardyti kaip filosofine kategorija*®. Sis aspektas turi teisine
reik§me hermeneutikos*® ir jos suponuojamo teisiniy teksty interpretacijy analizavimo
poZiliriu. Antra, ekonominius santykius analizave ekonomikos mokslo pradininkai,
panaudodami filosofinius individo ekonominés laisvés apmastymus, juos savitai iSplétojo
sukurdami kapitalo kaupimo (merkantilizmo), prekybos skatinimo (fiziokratizmo ir
klasikinés politinés ekonomijos) ir kitas bendros tkinés gerovés uztikrinimo ekonomines
koncepcijas (jos analizuojamos Sios disertacijos pirmoje dalyje). Trecia, politikai-
valstybininkai (konstitucionalistai) panaudojo minétas ekonomines koncepcijas
formuluodami valstybiy konstitucijy (ar kity i$skirting tarptautine ir konstitucing teisine
reikSme turin€iy neordinariniy teisés akty, pvz., pagrindiniy jstatymy, deklaracijy,
konvencijy, chartijy) tekstus, t. y. sukiiré tikio pagrindams skirtas teisines nuostatas, kuriy
turinio pagrindg sudaro ekonominis kontekstas (tai analizuojama Sios disertacijos antroje
dalyje). Ketvirta, teisés mokslininkai (pvz., R. Posner*’), jy puoseléjamos teisés
mokyklos*® bei jy tyrin¢jimy daugiau ar maziau veikiami teismai, aiSkindami konstitucijas
ar kitus i8skirtine tarptauting ir konstitucing teising reikSme turinius neordinarinius teises
aktus, ilgainiui suformulavo atitinkama ekonominiy-istoriniy jzvalgy nulemtg doktrinine
samprata, t. y. nusistovéjusig ar palaipsniui tikslinamg oficialig teisming jurisprudencija

(tai analizuojama Sios disertacijos treciojoje ir ketvirtoje dalyse).

# Pla¢iau: SLIOGERIS, A. Transcendencijos tyla. Vilnius, 2011, p. 370-372.

45 Ekonominé laisvé kaip filosofiné kategorija Sioje disertacijoje dél jos tiksly ir apimties néra placiau tyrinéjama.

%6 Plagiau apie hermeneutika teisés kontekste: VAICAITIS, V. Hermeneutiné teisés samprata ir Konstitucija. Vilnius,
2009; ARLAUSKAS, S. Siuolaikiné teisés filosofija. Vilnius, 2011, p. 117-123.

47 Pla¢iau: POSNER, R. A. Jurisprudencijos problemos. Vilnius: Eugrimas, 2004, p. 302.

8 pyz., Cikagos teisés mokykloje susiformavusi ekonominé teisés analizé. Pla¢iau: MUSRAUSKAS, D. Ekonominé
teisés analizé: metodologinés prielaidos ir tyrimy kryptys. Teisé, 2012, t. 84, p. 143-156.
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Taigi pamatinés teis€s normos ir juo labiau referendumu priimamos konstitucijos
nuostatos neatsiranda vien i jas rengian¢iy asmeny teisiniy jsivaizdavimy ir nesutarimy*°
ar siekiy uzbégti teisiniams nesutarimams uz akiy. Jos atsiranda i$ tuos jsivaizdavimus,
nesutarimus ar siekius lemian¢iy poreikiy ir interesy arba ty nuostaty galiojimo ankstesnio
patyrimo bei pasiteisinimo jzvalgy®. Siuo poziiriu dabartinés Lietuvos valstybés 1992 m.
Konstitucijos nuostatos del tikio pagrindy ir juos sudaranciy elementy, vertybiy yra ne tiek
atsitiktinis 1992 m. ideologinis (politologinis) jsivaizdavimas, kiek praktinio 1918-1940
m. visuomeneés patyrimo ir ypatingo istorinio ekonominio nusivylimo 1940-1990 m. bei
1988-1991 m. susiformavusiy liikes¢iy ir poreikiy® determinuotas dalykas. Jj biitina
analizuoti ne vien juridinés technikos ar norminio turinio sistemos pozilriu, bet ir
platesnés genezes aspektu, t.y. ekonominiy istoriniy veiksniy kontekste, taigi ir
lyginamuoju jy lygmeniu.

Viena i§ kertiniy (,,raktiniy*) Lietuvos Konstitucijoje (46 str.) ir kitose Vidurio ir
Vakary Europos konstitucijose (analogisko pobtidzio ir paskirties nuostatose) vartojama
asmens tkinés veiklos laisvés sgvoka suprantama jvairiai, néra visuotinai pripazintos jos
definicijos. Siais laikais jos esmé daZniausiai sicjama su laisvaja rinka ir nusakoma kaip
laisvé kurti, prekiauti ir vartoti bet kokias prekes ir paslaugas, igytas ar sukurtas
nevartojant jégos, nesinaudojant apgaule ar kitais neteisétais buidais. Ekonominé¢ laisvé yra
jtvirtinama tam tikrais pamatiniais teisés imperatyvais, visy pirma teisés vieSpatavimo,
nuosavybeés teisiy apsaugos, asmens iikinés veiklos laisvés iniciatyvos, sutarCiy laisves ir
kitais demokratiniy teisiniy valstybiy konstitucijose tiesiogiai nustatytais ar i$ jy kylanciais

principais®?. Pagal jprastg tradicinj zmogaus teisiy skirstymg pagal pobiidj (j universalias

49 ROMERIS, M. Valstybé ir jos konstituciné teisé. Pirma dalis. Valstybé. I tomas. Vilnius: Pradai, 1995, p. 286;
MAKSIMAITIS, M. Lietuvos valstybés ir teisés atgimimo koncepcijos formavimasis. Jurisprudencija, 2013, 20(1),
p. 7-22; SINKEVICIUS, V. 1992 m. Konstitucijos rengimas: to laikotarpio uzrady fragmentai. Jurisprudencija,
2012, nr. 19(3), p. 889-906; PRAPIESTIS, J.; ZILYS, J. Kelias j Lietuvos Respublikos Konstitucija. Lietuvos aidas,
1992 m. spalio 21 d.

% Daugiau apie teise lemiancius veiksnius zr.: HEGEL, G. W. F. Teisés filosofijos apmatai arba prigimtinés teisés ir
valstybés mokslo metmenys. Vilnius: Mintis, 2000; LEONAS, P. Teisés enciklopedijos paskaitos. Vilnius: Pozicija,
1995; MAHLMANN, M. Rechtsphilosophie und Rechtstheorie. Baden-Baden: Nomos, 2010.

51 Formaliai pradedant nuo 1988 m. geguzés 26 d. priimto ,,Taryby Socialistiniy Respubliky Sgjungos kooperacijos
jstatymo (Lietuvos TSR Auksciausiosios Tarybos ir Vyriausybés zinios, 1988, Nr. 22-246) ir ypa¢ nuo 1989 m.
geguzés ménesj priimto Lietuvos TSR jstatymo ,,Dél Lietuvos TSR ekonominio savarankiskumo pagrindy* (Lietuvos
TSR Auks¢iausiosios Tarybos ir Vyriausybés Zinios, 1989, Nr. 15-168). Daugiau zr. pvz.: SADZIUS, L. Lietuvos
Siuolaikinés bankininkystés raidos pradzia (1988—1990 m.) [interaktyvus. Ziaréta 2016 m. birzelio 1 d.]. Prieiga per
interneta: <http://www.lb.It/sadzius> ).

52 LAPINSKAS, K. Lietuvos Respublikos Konstitucinio Teismo pirmininko Kestudio Lapinsko jzanginé kalba. 1§
Konstituciniai ekonominés laisvés pagrindai ir kitos konstitucinés jurisprudencijos problemos: Lietuvos Respublikos
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asmenines, pilietines politines, ekonomines socialines ir kultirines) tikinés veiklos laisve
priskiriama ekonominiy teisiy grupei. Tac¢iau glaudus Sios teisés santykis su nuosavybeés
teis€és apsauga, asmens saviraiSkos laisve, asmeny lygybés pries jstatymg principu,
prievartos nenaudojimo standartu priartina Sig teis¢ prie fundamentaliy prigimtiniy ir
pilietiniy teisiy®. Anot G. Lastauskienés, ekonominés veiklos laisvés turinj ir apimtj lemia
visuomeng¢je (valstybéje) jsitvirtings suvokimas, kiek asmuo yra laisvas verstis tikine
veikla — i§ esmés Sioje plotméje jtvirtinamas tam tikras visuomeninis susitarimas, kiek
valstybei yra leidZiama kisStis | Zzmoniy ekonominés veiklos laisve, ja ribojant ir kitaip
norminant®.

Taigi tkinés veiklos konstituciniy pagrindy eksplicitinio jtvirtinimo (taip pat
implicitinio suponavimo) ir jj politiSkai-ekonomiskai-istoriSkai nulémusiy veiksniy
analizés reikSmé akivaizdi ne tik teoriniy teisés tarpdisciplininiy studijy plétros, bet ir
praktinés (ypac teisékiiroje ir jos konstitucingumo kontroléje panaudotinos) iSvestiniy
pavieniy asmeny teisiniy galimybiy uZtikrinimo ir visos visuomenés gerovés kiirimo
valstybés teisiniu reguliavimu sampratos formulavimo pozitiriu. Asmens tikinés veiklos
laisves ir iniciatyvos jtvirtinimas auk$¢iausig juridine galig valstybéje (jos vidaus teis¢je)
turinCiame teisés akte — Konstitucijoje — sudaro prielaidas vykdyti konstitucing normy
kontrole (ir kurti jai reik§mingg akademing teoring jurisprudencijg) sprendziant, ar $iy
vertybiy paisoma valstybés ekonomine politikag kurianciy ir vykdanciy institucijy
teis¢kiiroje, o Siomis vertybémis pasinaudojanciy ir 1§ jy atitinkamg reikalavimo teise
(valstybés atzvilgiu) iSvedanciy subjekty veikla — tinkamai administruojama ir
veiksmingai apsaugoma (administracine ir teismine tvarka) nuo valdzios savivalés bei nuo
minétos ekonomings politikos neatsakingy radikaliy keitimy, neproporcingy suvarzymy ar
draudimy, nepagristy lengvaty ir pan.

Tyrimo aktualumas

,Verslininky ir verslo sgvokos, gero verslo standartai vis dar stokoja aiskios

apibrézties” Lietuvos visuomengje, o asmens ukinés veiklos laisvé yra ,,gana naujas

Konstitucinio Teismo ir Lenkijos Respublikos Konstitucinio Tribunolo teiséjy XIV konferencijos medziaga. Vilnius:
Lietuvos Respublikos Konstitucinis Teismas, 2010, p. 7.

5 AMBRAZEVICIUTE, K.; BALTRIMAS, J.; ir MAURICE-MACKUVIENE, E. Teisés j nuosavybe, teisés j itkinés
veiklos laisve ir iniciatyvq, vartotojy teisiy uztikrinimo problemos. Vilnius: Lietuvos teisés institutas, 2012, p. 28.

% LASTAUSKIENE, G. Ekonominiai argumentai <...>, p. 24.
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kategorijy derinys Lietuvos visuomenei“®®. Ekonominiai procesai pasireiskia ypatinga
kaita. Pasaulio $aliy istorijoje Lietuvos, kaip ir kity ,,socialistiniy respubliky®, ekonominis
kelias yra unikalus transformuojantis 1§ komunistinés sistemos ] rinka pagrista
demokrating santvarkg bei perimant ir vystant europinio verslo standartus. Be vidinés
transformacijos, ,,Lietuvos ekonomikai nuolat teko (ir tebetenka) reaguoti j iSorés aplinkos
metamus 188tikius: sovietinés ekonominés sistemos gritit;, dideli ekonominj poveiki
pirmaisiais nepriklausomybés metais vis dar turéjusios Salies kaimyninés Rusijos finansy
krize, integracijos j ES bendraja rinka keliamus reikalavimus*“®®, 2009 m. ekonomikos
krizg, Rusijos taikomg embargg ir kt. Nepastovils ekonominiai procesai lemia Gikiniy
santykiy teisinio reguliavimo ypatinga kaita®’, kuri gali sukelti prielaidas nukrypti nuo
Konstitucijos nustatyto reguliavimo, o d¢l to gali kilti konstituciniai gincai. Atsizvelgiant
] tai ir siekiant ekonominiy santykiy darnos, ypa¢ svarbu nustatyti tinkamus asmens
ekonomines veiklos laisvés vykdymo pagrindus, kurie biity fundamentaliis ir nekisty
atsizvelgiant | daznai besikei¢iancig nacionaling ar tarptauting politing valig. Toks
stabilumas yra bitina nacionalinio verslo vystymo skatinimo priemoné. Konstitucija — ,,tai
lyg tam tikri rémai, apibréziantys, kas yra teisiSkai bitina ir kas yra teisiSkai galima;
perZengus §iuos rémus kyla grésmé visuomenés ir valstybés gyvenimo pamatams*,
Konstitucijoje jtvirtinus ,,ekonominiy santykiy reguliavimo pamatus® sukuriamas
atitinkamas §iy santykiy stabilumas, uztikrinamas ekonominés-socialinés-politinés
realybés testinumas ir prognozuojamumas. Todeél siekiant uZztikrinti teisinés realybeés
nuspéjamumg esant nuolat besikeiiantiems ekonominiams santykiams biitinas
kompleksinis ir i§samus asmens tkinés veiklos laisvés pagrindus nustatancios ,,tobulos
teis€s* tyrimas, analizuojant tarpdisciplininiu lyginamuoju, istoriniu, ekonominiu ir
teisiniu pozitriais.

Nagriné¢jamos temos aktualuma lemia dar ir kitos prieZastys: pirma, santykinai

nedidelis doktrinos démesys ekonominiams Konstitucijos aspektams; antra, pastarojo

5 Vilniaus universitetas. Krizé, teisés viespatavimas ir mogaus teisés. Moksl. Red. E. Kiiris. Siauliai: Titnagas, 2015,
p. 245.

% KUODIS, R. Lietuvos ekonomikos transformacija 1990-2008 metais: etapai ir pagrindinés ekonominés politikos
klaidos. [interaktyvus. Zitiréta 2016 m. rugpjacio 21 d.]. Prieiga per interneta: < www.lb.lt/kuodis 5>.

57 Pyz., 2008 m. naktinés mokes¢iy reformos metu buldozerio principu buvo pakeista apie 220 jstatymy straipsniy,
daugelis i$ jy buvo susije su Gikio subjekty vykdomos veiklos suvarzymu (pavvyzdziui, Pridetinés vertés mokescio,
Pelno mokes¢io, Gyventojy pajamy mokes¢io jstatymy pakeitimai).

5 SINKEVICIUS, V. Konstitucijos interpretavimo principai ir ribos. Jurisprudencija, 2005, t. 67(59), p. 10.
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meto diskusijos dél instituciniy vieSosios valdzios galios jgyvendinimo ekonominio
pobiidzio santykiuose aspekty®®.

Lietuvos teisés pavyzdziai taip pat parodo pasirinktos temos reik§minguma, t. Y. Vis
didesnis subjekty, galinCiy kreiptis ] Konstitucinj Teisma, susidoméjimas asmens tikinés
veiklos laisve. Vadovaujantis 2015 m. metiniu Konstitucinio Teismo veiklos praneSimu,
»viena ryskiausiy temy Konstitucinio Teismo 2015 m. jurisprudencijoje buvo tkinés
veiklos reguliavimas siekiant bendros tautos gerovés“®. Analizuojant statistidkai
konstatuotina, kad 2015 m. 1§ 23 konstitucinés jurisprudencijos byly, kuriose pareiskéjy
praSymai nagrinéti 1§ esmes, net 13 buvo susijusios su ekonominiy ir socialiniy teisiy
jgyvendinimu. Atsizvelgiant ] tai, teigtina, kad vis did¢jantis Kkonstitucinés
jurisprudencijos byly skai¢ius negin¢ijamai atspindi nagrin¢jamos doktrinos svarbg ir jos
vystymasi.

Be to, Konstitucinio Teismo doktrinos analizé rodo, kad yra nemaZzai konstitucinés
jurisprudencijos byly, kuriose teismas konstatavo teisés akty, kuriais buvo reguliuojama
tkio subjekto ekonominé veikla, prieStaravima Konstitucijai®. Bitent Siuo atveju
konstituciniai asmens ekonominés veiklos laisvés pagrindai tapdavo teisingy ekonominiy
santykiy garantu. Tode¢l tiek valstybés institucijoms, nustatancioms verslo salygas, tiek ir
tkio subjektams (fiziniams ar juridiniams asmenims), patenkantiems ] teisiSkai reikSminga

situacija, susijusig su tkinés veiklos laisvés veikimu (licencijos, tkinés veiklos laisvés

% Pyz., R. Ramelienés straipsnyje ,,Konstitucijos sargams matuojami pan¢iai* raSoma apie Seimo nariy ketinimg
neleisti Konstituciniam Teismui aiskinti teisés akty, susijusiy su ekonomika. Pasak Seimo vicepirmininko, Socialiniy
reikaly ir darbo komiteto nario socialdemokrato A. Syso, sifilymai riboti Konstitucinio Teismo galias aiskinant su
ekonomika susijusius dalykus turi racionaly pagrinda. Anot politiko, norinti suvaldyti Konstitucinj Teisma, reikéty
keisti Konstitucija. ,,Zinoma, Konstitucijos Zinovai sako, kad jos judinti nereikia. Bet jei norime aiskumo, turime
priimti tam tikrus sprendimus, nes kitaip galime jvaryti save | atkligatvj®, — teigé parlamentaras. Seimo Biudzeto ir
finansy komiteto vicepirmininko liberalo K. Glavecko teigimu, Konstitucinis Teismas negali matyti visos situacijos
valstybéje. Anot jo, ,,Konstitucinio Teismo kiSimasis j ekonominius santykius kai kuriais atvejais néra racionalus®.
Pla¢iau: RAMELIENE, R. Konstitucijos sargams matuojami panéiai. Lietuvos Zinios. 2016 m. kovo 18 d., p. 3.

80 | jetuvos Respublikos Konstitucinis Teismas. Metinis Konstitucinio Teismo veiklos pranesimas 2015 metai, 2016,
p. 22.

81 Tokiy pavyzdziy galima paminéti keleta, pvz.:

2008 m. sausio 21 d. Konstitucinis Teismas nutarime pripazino, kad Lietuvos Respublikos alkoholio
kontrolés jstatymo 41 str. (2004 m. kovo 9 d. redakcija; Zin., 2004, Nr. 47-1548) ta apimtimi, kuria néra numatyta
galimybés jmonéms, kurioms uz $io jstatymo 34 str. 17 dalyje (2004 m. kovo 9 d., 2006 m. balandzio 25 d., 2007 m.
birzelio 21 d. redakcijos) nurodytus teisés pazeidimus buvo panaikintas licencijos galiojimas, apskysti teismui
sprendimus dél minétos sankcijos skyrimo, priestarauja Lietuvos Respublikos Konstitucijai.

Lietuvos Respublikos Konstitucinis Teismas 2002 m. kovo 14 d. nutarime pripazino, kad Lietuvos
Respublikos farmacinés veiklos jstatymo (Zin., 1991, Nr. 6-161; 1993, Nr. 29-666) 11 stra. 2 d. ta apimtimi, kuria
ribojama fiziniy asmeny, neturiniy auks$tojo farmacinio iSsilavinimo, taip pat fiziniy asmeny grupiy teisé turéti
nuosavybés teise vaistiniy, priesStarauja Lietuvos Respublikos Konstitucijai.

37



varzymas (i$ valstybés pusés) ir kt.), svarbi nagriné¢jama sritis, jos tinkamas visapusiskas
pazinimas uZztikrina Sios subjektinés teisés jgyvendinimg ir tinkamga apsauga.

Tyrimo naujumas

Atsizvelgiant | tirlamojo darbo aktualumg pateikiamas iki Siol Lietuvos teisés
doktrinoje i$samiai ir kompleksi$kai nenagrinétas tyrimas, nagrinéjantis 1992 m. Lietuvos
Respublikos Konstitucijoje jtvirtintus asmens ukinés veiklos laisvés konstitucinius
pagrindus, juos analizuojant tarpdisciplininiu lyginamuoju, istoriniu, ekonominiu ir
teisiniu poziiiriais.

Kaip teisingai pamingjo J. Zilys, ,,zvelgiant j dabartj kaip i socialine tikrove
ir siekiant jg visapusiskai pazinti, visada prasminga atsigrezti j praeitj*®2. Istoriniy jvykiy
pazinimas sudaro galimybes suprasti §iy dieny teisinio reguliavimo istorines prielaidas, jy
atsiradimo priezastis, t. y. galimyb¢ pazinti tg socialing erdve, kurioje brendo atskiry
subjekty politiniai-ekonominiai-teisiniai likesciai. Atsizvelgiant j tai teigtina, kad siekiant
iSsamiau atskleisti asmens iikinés veiklos laisvés prasme, tyrime pateikiama Sios
konstitucinés laisvés genezés analize, deél kurios, griztant i konstituciniy pagrindy
formavimosi laikotarpj, jvertinama konstituciniy nuostaty istoriné-ekonomin¢ prigimtis ir
tokiu budu kompleksiSkai ir i§samiai jvertinama, kas 1émé, kad Lietuvoje buvo apskritai
konstitucionalizuota asmens ekonominés veiklos laisve, ir kodél butent tokie Sios laisvés
konstituciniai pagrindai buvo padéti pagrindiniame valstybés teisés akte.

Nagrin¢jamu aspektu svarbu tiriamg sritj vertinti ne tik nacionaliniu mastu, bet
palyginti ir tyrinéti kity, ypac¢ istoriSkai geopolitiSkai artimy valstybiy konstitucinés

justicijos jdirbj (,.kaimyno darza“) tuo paciu aspektu®.

Tod¢l darbe analizuojama
Vokietijos ir Lenkijos, turéjusiy jtakos Lietuvos konstitucinei tradicijai®, patirtis
konstituciskai garantuojant galimybe laisvai vykdyti ekonoming veiklg. Be to, Vokietijos

Federacinés Respublikos Pagrindinio [statymo nuostaty ir joms aiSkinti bei taikyti priimty

62 7ILYS, J. Konstitucija — visuomenés ir valstybés tvarumo pagrindas. Konstituciné jurisprudencija. Lietuvos
Respublikos Konstitucinio Teismo biuletenis, 2012, Nr. 4(28), p. 293.

83 Paminétina, kad Lietuvos teisés moksle yra tyrimy, analizuojanéiy anglosaksy valstybiy teisine ekonomine analize
(pvz., MURAUSKAS, D. Ekonominé teisés analizé: metodologinés prielaidos ir tyrimy kryptys. Teise, 2012, t. 84,
p. 143-156.), tadiau Lietuvai artimy valstybiy, tokiy kaip Lenkija ar Vokietija, teising-ekonoming situacija
nagrinéjanciy darby kol kas nepasirodé.

64 Kaip toliau analizuojama darbe, kuriant ekonomine laisve jtvirtinancius konstitucinius imperatyvus 1922 m.
Lietuvos valstybés Konstitucijoje didele jtaka turéjo 1919 m. Vokietijos Reicho Konstitucija. O §tai 1938 m. Lietuvos
Konstitucijos projektas buvo parengtas vadovaujantis tautininky liaupsinta 1935 m. Lenkijos Respublikos
Konstitucija.
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Sios Salies Konstitucinio Teismo nutarimy analizés pasirinkimg nulémé to jstatymo
priémimo (1949 m.) ir itin veiksmingo galiojimo (be kita ko, 1990 m. susivienijus Vakary
ir Ryty Vokietijai jis nebuvo pakeistas kitu konstituciniu teisés aktu, kaip tai buvo planuota
priimant PJ®®) i§skirtinés politinés teisinés aplinkybés (nuo 1990 m. spalio 3 d. §is teisés
aktas jsigaliojo ir Soviety Sgjungos okupacinei zonai priklausiusiose vadinamosiose
,,senosiose*“®® Vokietijos federalinése Zemése), taip pat minéto Karlsriijés mieste jsikiirusio
VFKT jurisprudencijos savitas iSplétojimas (virtimas viena 1§ konceptualiai jtakingiausiy
nacionaliniy konstituciniy doktriny Europoje).

Lenkijos Respublikos tikinés veiklos konstituciniai pagrindai yra nagriné¢jami dél
Sios valstybés 1997 m. priimto lex fundamentalis juridinio techninio savitumo (palyginti
su kity Vidurio ir Ryty Europos valstybiy 1990-1994 m. Konstitucijomis)®’ ir dél istoriniy
aplinkybiy (t. y. ilgg laikg Lietuva ir Lenkija sudaré vieng valstybe, o véliau kaip atskiros
valstybés patyré Taryby Sajungos socialistinés ideologijos imperatyvus, kurie neturéjo
nieko bendra su racionaliais ekonomikos pagrindais. Atsizvelgiant j tai, jddomu palyginti,
kaip abi valstybés, ilgag laika gyvavusios kartu ir patyrusios panaSias ekonominio
gyvenimo metamorfozes, ,,pad¢jo* tkinés veiklos konstitucinius pagrindus).

Tam, kad buty iSvengta teisés prieStaravimy ir tam tikry jtampy, kylanciy dél
Europos teisés sistemy pliuralizmo, Konstitucinio Teismo jurisprudencija turi atsizvelgti |
supranacionaliniy teisés akty bei teismy praktika. Atsizvelgus ] tai, tyrime yra pristatoma
juos aiskinandiy EZTT ir ESTT doktriny, susijusiy su ekonominés veiklos laisvés
nagrinéjimu, glausta analizé. Tokia analizé butina, siekiant prisidéti prie veiksmingesnio
tarptautiniy jsipareigojimy laikymosi.

Tyrimo objektas

Sio disertacinio tyrimo objektas — Lietuvos Respublikos Konstitucijoje jtvirtinti

tkinés veiklos laisvés konstituciniai pagrindai, juos analizuojant tarpdisciplininiu

85 PJ laikinumas buvo eksplicitiskai jtvirtintas jo tekste, t. y. 146 str. nurodant, kad PJ netenka galios tg dieng, kai
isigalioja laisvu vokie¢iy apsisprendimu priimta Konstitucija.

6 Badenas-Viurtemburgas (vok. Baden Wiirttemburg), Bavarija (vok. Bayern), Berlynas (vok. Berlin), Bremenas
(vok. Bremen), Hamburgas (vok. Hamburg), Hesenas (vok. Hessen), Zemutiné Saksonija (vok. Niedersachsen),
Siaurés Reinas-Vestfalija (vok. Nordrhein-Westfalen), Reinlandas-Pfalcas (vok. Rheinland-Pfalz), Slezvigas-
Holsteinas (vok. Schleswig-Holstein).

67 Anot prof. E. Sileikio, Lenkijos Respublikos 1997 m. Konstitucija tam tikrais aspektais yra viena i3 tobuliausiy
Vidurio ir Ryty Europoje. Daugiau apie tai: Lietuvos ir Lenkijos konstitucijy raida europeizacijos kontekste. Moksl.
red. E. Sileikis, Vilnius: LMPA, 2010, p. 11.
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lyginamuoju, istoriniu, ekonominiu ir teisiniu poziuriais. Disertacijg, be jvado, sudaro
keturios pagrindinés dalys.

Siekiant visapusiSkai atskleisti asmens tikinés veiklos laisvés konstitucinius
pagrindus, biitina juos analizuoti tarpdisciplininiu biidu. Atsizvelgiant j tai, disertacijos
pirmoje dalyje tyrimo objektas analizuojamas ekonomine prasme, siekiant atskleisti
iikinés veiklos laisvés politologine- ekonomine samprata. Sioje tyrimo dalyje aptariami
ekonomikos mokslo teorijoje pristatomi valstybés ekonomikos modelio (,,ekonominés
sistemos®), vykdomos ekonomikos politikos ir atliekamy funkcijy ,tautos tkyje*
sampraty variantai. Taip pat pateikiama teisinj asmens tikinés veiklos laisvés supratimg ir
garantavimg determinavusiy ekonominiy ideologijy (merkantilizmo, fiziokratizmo,
klasikinés politinés ekonomijos) geneze.

Antra disertacijos dalis yra suskirstyta j keturias dalis: pirmoje ir antroje dalyse yra
atskleidziamos asmens ekonominés veiklos laisvés iStakos analizuojant Lietuvos Statuty
ir 1791 m. Konstitucijos nuostatas. Trecioje dalyje atskleidziamos iki Lietuvos
valstybingumo atkiirimo ir konstitucionalizavimo susiklosciusios specifinés ekonominés
teisinés aplinkybés (Rusijos imperijos valstybinio monopolistinio kapitalizmo pasekmés
bei kaizerinés Vokietijos centralizuotos planinés ekonomikos netektys), kurios lémé
asmens ukines veiklos laisvés inkorporavimg ] tarpukario laikotarpio konstitucinius teisés
aktus. Ketvirta dalis skirta asmens tkinés veiklos laisvés konstitucionalizavimo raidai
1918-1992 m., didziausig démes] skiriant analizuojamos laisvés konstituciniy pagrindy,
reglamentuoty trijose Lietuvos nuolatinése konstitucijose, analizei.

Trecioje disertacijos dalyje analizuojami 1992 m. Konstitucijoje jtvirtinti asmens
tkinés veiklos laisvés konstituciniai pagrindai ir juos aiSkinanti konstituciné
jurisprudencija. Tyrimas apima kompleksing konstitucinés asmens wikinés veiklos laisvés
sampratos, subjekty rato, ribojimo salygy analize. Siuo aspektu atlickama ir pasirinkty
uzsienio valstybiy (Vokietijos ir Lenkijos) konstituciniy nuostaty bei $iy valstybiy
konstitucinés justicijos institucijy oficialios doktrinos lyginamoji analizé. UzZsienio
valstybiy asmens tkinés veiklos laisvés konstituciniy pagrindy analizes pasitelkiamos
siekiant pristatyti nacionalinei teisei aktualy tarptautinj konteksta, kartu atskleidziant
Lietuvos konstitucingje teis€¢je vystomos asmens ukinés veiklos laisvés doktrinos
savituma, iSryskinti §ioje srityje kylancias bendras problemas bei galimus jy sprendimo
biidus.
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Po teorinés tyrimo dalies, siekiant pateikti asmens {ikinés veiklos laisve
analizuojan€ius Lietuvos Respublikos konstitucinés jurisprudencijos praktinius
pavyzdzius, tyrime nagrinéjamos konstitucinés justicijos bylos, kurios atspindi asmens
ekonominés veiklos laisve reguliuojan¢io Konstitucijos 46 str. atskiry daliy turinj.
Pateikiami konstitucinés jurisprudencijos pavyzdziai atskleidzia asmens tkinés veiklos
laisves teorinés dalies praktines problemas.

Ketvirtoje disertacijos dalyje pateikiama tarptautiniy teismy (EZTT ir ESTT)
doktrina, aiskinanti EZTK ir Europos Sajungos teis¢je garantuotos asmens tikinés veiklos
laisvés samprata, $ios laisvés subjekty rata ir ribojimo salygas. Sioje disertacijos dalyje
taip pat yra pateikiami praktiniai asmens iikinés veiklos laisvés pavyzdziai, nagrinéti
EZTT ir ESTT praktikoje.

Po kiekvienos disertacijos dalies yra pateikiamos apibendrinamosios pastabos,
kuriose glaustai reziumuojamos ir ,,iSrySkinamos* pagrindinés ir esming¢ reikSme tyrimo
tikslui turinios atitinkamoje disertacijos dalyje padarytos iSvados, pateikiami svarbiausi
teiginiai.

Tyrimo tikslas — i§samiai ir sistemiskai istirti Liectuvos Respublikos Konstitucijoje
jtvirtintus asmens iikinés veiklos laisvés konstitucinius pagrindus, juos analizuojant
tarpdisciplininiu lyginamuoju, istoriniu, ekonominiu ir teisiniu poziiiriais, nustatant $ios
laisvés iStakas, atskleidziant jos sgvoka, ginamg subjekta ir ribojimo galimybes.

Nurodytam tikslui pasiekti keliami tokie tyrimo uzdaviniai:

1. Jvertinti valstybés ekonominés politikos vaidmenj ir jos poveik] tkiui bei
ekonominiy santykiy pagrindy konstitucionalizavimo reikalinguma.

2. Taikant teorinius ir empirinius mokslo tyrimo metodus bei atsizvelgiant | teisés,
ekonomikos ir istorijos mokslo doktring istirti fikinés veiklos laisvés kilme, jos
raidg bei konstitucionalizavimo proces3.

3. Lyginamuoju aspektu iSanalizuoti asmens iikinés veiklos laisvés konstitucinius
pagrindus, jtvirtintus Lietuvos, Lenkijos bei Vokietijos Konstitucijose ir oficialia
doktrina iSplétotus Siy valstybiy konstitucinéje jurisprudencijoje, pateikiant
kompleksing konstitucinés asmens tikinés veiklos laisvés sampratos, subjekty rato,

ribojimo sglygy analizg.
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4. Remiantis EZTT ir ESTT praktikos analize, atskleisti pagrindinius ekonominés
veiklos laisves ypatumus (iStiriant Sios laisves sgvoka, ginamg subjektg ir ribojimo
galimybes) Europos viesSojoje teis¢je.

Ginamieji teiginiai

1. Asmens iikinés veiklos laisvés ekonominis-mokslinis konceptualizavimas nulémé
Vakary Europos valstybiy tikio pagrindy teisinj jtvirtinimg, radusj stipry atgarsi
pirmuosiuose Lietuvos konstitucionalizmo Saltiniuose (Lietuvos Statutuose ir 1791
m. Konstitucijos nuostatuose). Pirmoje nuolatinéje 1922 m. Konstitucijoje
suformuluotos asmens ekonominés veiklos laisvés gairés vertintinos kaip
Siuolaikinés Lietuvos konstitucinis paveldas, padargs didziausig jtakg 1992 m.
spalio 25 d. Konstitucijoje paskelbtiems tikinés veiklos laisvés konstituciniams
pagrindams.

2. Pagal suformuotg oficialig konstitucing doktring 1992 m. Konstitucijoje expressis
verbis jtvirtinta asmens ukinés veiklos laisvé yra Salies ekonominj pagrinda
sudarantis elementas (Konstitucijos 46 str. 1 d.) ir kartu nuosavybés nelie¢iamumo
(Konstitucijos 23 str.) komponentas, suteikiantis tkio subjektui itin placias
ekonomines iniciatyvas ir teisines galimybes, kurios yra analogiskos minimoms
uzsienio valstybiy konstitucingje teis¢je bei supranacionalinéje teis¢je.

3. Lietuvos Respublikos Konstitucijoje ir ja aiSkinanCioje konstitucinéje
jurisprudencijoje jtvirtinta iikinés veiklos laisvés subjekty nediferencijuojanti
pozicija (integruojanti vieSyjy tkio subjekty ekonomine veiklg) skiriasi nuo
analizuoty uzsienio valstybiy konstituciniy teismy bei Europos Sajungos teisminiy
institucijy doktrinos.

4. Lietuvos Respublikos Konstituciné Teismo vykdoma asmens iikinés veiklos laisvés
ribojimy konstituciné kontrolé yra siauresnés apimties bei uztikrina maziau
iSplétota Sios laisvés apsauga, nei analogiska kontrolé, vykdoma Europos Sajungos

teisminiy institucijy ar Europos Zmogaus Teisiy Teismo.

Tyrimo metodai
Keliamam darbo tikslui ir uzdaviniams pasiekti kompleksiSkai naudojami teoriniai

ir empiriniai mokslinio tyrimo metodai: lingvistinés analizes, istorinis, dokumenty ir kity
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tyrimo Saltiniy analizés, loginés bei sisteminés analizés, lyginamasis, kritinis ir k

t.68

Dominuoja teisin¢ metodika, bet ja taikant reikSmingos ne vien tik teisinés, bet ir

tarpdisciplininés, visy pirma ekonomings, istorinés Zinios.

Konkrecig taikomy metody ,,hierarchijg* pagal jy reikSme¢ ginamiems teiginiams ir

iSvadoms suformuluoti galima iSreiksti atskleidZiant pavienius metodus tokiu eiliSkumu:

(@)

Istorinis metodas, kuriuo buvo isrySkinamos tiek ekonominiy, tiek teisiniy reiskiniy
ypatybeés, jy istorinio vystymosi ypatumai bei skirtingy $iy reisSkiniy koegzistencija
(sambiivis), buvo taikytas analizuojant tkinés veiklos laisvés formavimosi raida
Lietuvoje. Paminétina, kad 1992 m. Gkio reguliavimo konstitucinés normos buvo
modeliuotos ne visiSkame vakuume, o patyré visuomenéje vyravusiy ekonominiy
problemy ir reikalavimy jtaka. Biitent nuo susiformavusios konstitucinés tradicijos
ir nuo to meto Lietuvos iikyje nagrin¢jamy probleminiy klausimy bei ekonominiy
ir socialiniy aplinkybiy priklausé §iy normy turinys. Dél to | konstitucin dikinés
veiklos laisvés reguliavimg buvo pazvelgta per laiko prizme, t. Y. istoriniu aspektu
buvo analizuojami asmens tikinés veiklos laisvés supratimo atspindziai pradedant
nuo Lietuvos Statuty, 1791 m. Konstitucijos, nagrinéjant tarpukario Lietuvos
asmens ekonominés veiklos laisvés konstitucinius pagrindus bei atskleidZiant
teisines ir ekonomines salygas Lietuvos Respublikos nepriklausomybés atktirimo
metu, kurios 1émé 1992 m. Konstitucijos asmens ikinés veiklos laisvés
reguliuojanciy nuostaty turinj.

Ukiné veiklos laisvé yra pripazjstama ir kity valstybiy konstitucinéje teiséje bei
pagrindiniuose tarptautiniuose aktuose, ginan¢iuose zmogaus teises ir laisves, taigi
ieSkant ir vertinant Lietuvos plétojamos teisés doktrinos bei teismy praktikos
panaSumy ir skirtumy su kity Europos valstybiy (ES, Europos Tarybos) teise,
pasitelkiamas lyginamasis tyrimo metodas. Sis metodas ypa¢ svarbus, nes tikinés
veiklos laisvés atsiradimui bei vystymuisi didziausig jtaka padaré Vakary teisés
tradicija ir ekonominé mintis. D¢l to butina pazvelgti, kaip ekonominé veiklos
laisvé suprantama tiek demokratiSkos Vokietijos, tiek ir ilgg laikg kartu su Lietuva
gyvavusios ir panasias ekonominio gyvenimo metamorfozes patyrusios Lenkijos

konstitucingje teis¢je bei Europos supranacionalingje teis¢je. Tokia kompleksiné

8 KARDELIS, K. Moksliniy tyrimy metodologija ir metodai. Kaunas: Judex, 2002, p. 179-207; TIDIKIS, R.
Socialiniy moksly tyrimo metodologija. Vilnius: LTU, 2003, p. 369-466.

43



analiz¢ leidzia suvokti nacionalinés ikinés veiklos laisvés savituma, panaSumus bei
skirtumus lyginant su kitomis teisés sistemomis.

Dokumenty ir kity tyrimo Saltiniy analizés metodas leido tirti moksling literatiira,
aktualy nacionalinj ir tarptautinj teisinj reguliavimg bei oficialigjg teismy praktika.
Paminétina, kad analizuotai Lietuvos Respublikos Konstitucinio Teismo doktrinai
buvo taikomas tikslinés atrankos kriterijus, t. y. buvo taikomi tiek kokybiniai, tiek
kiekybiniai kriterijai. Tas pats pasakytina apie Gikinés veiklos laisve analizuojancius
EZTT ir ESTT jurisprudencijos praktinius pavyzdZius.

Lingvistinés analizés metodas pasitelkiamas tiriant tikinés veiklos laisvés samprata,
kitas teisines sgvokas, Lietuvos, Vokietijos ir Lenkijos konstitucines nuostatas,
EZTK ir Chartijos, kity teisés akty normas, aiskinant jy reik§me. Sis metodas taip
pat buvo reikSmingas analizuojant aktualig nacionaling bei tarptauting teismy
praktika nagrinéjamoje srityje.

Teleologinis metodas taikomas nagrinéjant konkrecias nuostatas priémusiy
nacionaliniy ir tarptautiniy teisékiiros subjekty ketinimus, minéty nuostaty
priemimg lémusig argumentacija, jomis siekiamus tikslus.

Kritinis metodas pasitelkiamas siekiant jvertinti esamo konstitucinio reguliavimo
ir plétojamos konstitucinés doktrinos privalumus, trukumus, probleminius
aspektus.

Sisteminés analizés ir loginés analizés metodai leido nustatyti asmens tkinés
veiklos laisves turinio elementus, esminio taikymo désningumus. Remiantis Siais

metodais buvo formuluojamos darbe priimtos i§vados, apibendrinimai.

Tyrimo iSvados

. Asmens tikinés veiklos laisvé, kuri garantuojama 1992 m. Konstitucijos IV skirsnio
,,Tautos ukis ir darbas‘ konstitucinése nuostatose, iSreiSkia teisés ir ekonominés
minties junginj. De¢l Sios kategorijos unikalumo bitina ja analizuoti
tarpdisciplininiu  poZiiiriu, jvertinant asmens tkinés veiklos laisvés objekto
ekonominés-teisinés sampratos sudétingumg ir ilgaamze raida bei kaitg. Didele
reikSme Sios kategorijos analizei turi nuo XVI a. Vakary Europoje susiformavusiy
ekonominés minties teorijy, paskatinusiy ekonominés laisvés koncepcijos

pasauling sklaida, atspindziai to meto Lietuvos mokslininky darbuose ir
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pamatiniuose teis¢kiros aktuose: Lietuvos Statutuose, 1791 m. Konstitucijoje. Be
Siy teisés akty ir juose pasireiSkiancios tam tikro asmens (bajoro, jam prilygti
galinCio miestiecio) iikinés veiklos laisvés uzuomazgy analizés, nejmanoma
tinkamai suprasti, aiSkinti bei taikyti Lietuvos Respublikos 1992 m. Konstitucijos
preambulés nuostatos ,.teisinius pamatus grindusi Lietuvos Statutais ir Lietuvos
Respublikos Konstitucijomis® ekonominio istorinio aspekto. Si tarpdisciplininé
analizé sudaro prielaidas iSvadai, kad Steigiamojo Seimo priimtoje 1922 m.
Konstitucijoje jtvirtinti asmens iikinés veiklos laisvés konstituciniai pagrindai
(kurie beveik pazodziui pakartoti 1928 m. Konstitucijoje, bet 1§ esmés skyrési nuo
liberalius tkinés veiklos laisvés pagrindus iSkraipiusiy 1938 m. Konstitucijos
nuostaty) laikytini nuoseklios Lietuvos Respublikos konstitucinés ekonominés
tradicijos pradzia.

. Lietuvos Respublikos 1992 m. Konstitucijoje jtvirtintos asmens ikinés veiklos
laisvés juridinio turinio oficiali dualistiné samprata laikytina metodiskai
objektyviai pagrista: joje jzvelgiant tiek subjektine konstitucing laisve, apimancia
platy nebaigtin] teisiniy galimybiy sarasa, tiek ir konstitucin} principg, vertybe.
Skirtingas asmens iikinés veiklos laisvés sampratos traktavimas gali nulemti
nevienodg Sios laisvés turinio analize, tod¢l pagrindg diskutuoti sudaro tai, kad:
1) vienose valstybése tkiné veiklos laisvé pripazjstama kaip konstituciné
subjektiné teisé (Vokietija), o kitose — ir Kaip valstybés tikio pagrindus formuojantis
konstitucinis principas (Lenkija); 2) EZTK $i laisvé (jos tiesiogiai nejtvirtinus, bet
pabréziant jos glaudy rysj su jtvirtinta privac¢ios nuosavybés teise) pripazjstama
subjektine laisve, o Chartijoje — ne tik pagrindine asmens teise, bet ir teisés
principu.

. Ukinés veiklos laisvés subjektais laikant ne tik fizinius, bet ir juridinius asmenis,
susiduriama su dviejy tipy teisinio reguliavimo koncepcijomis ir jy tarpusavio
harmonizavimo problema. Remiantis Lietuvos Respublikos Konstitucijos bei
EZTK oficialiu aiskinimu tenka pripaZinti vieSuosius juridinius asmenis {ikinés
veiklos laisvés subjektais, o Lenkijos ir Vokietijos konstituciné doktrina bei tam
pritarianti Europos Sgjungos teisminiy institucijy jurisprudencija skatina manyti,
kad ekonoming¢ veiklg vykdantys vieSieji juridiniai asmenys negali Sios veiklos
gristi asmens ikinés veiklos laisvés garantija. Pastaroji koncepcija 1§ esmés
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priimtinesné ekonominés konstitucijos liberalios sampratos poziiiriu. Principinis
vieSyjy juridiniy asmeny eliminavimas i§ ekonomineés veiklos laisvés subjekty rato
pagristas tuo, kad Sie asmenys, vykdydami atitinkamg ekonomin¢ veikla,
igyvendino valstybés ius imperium, ir teismine tvarka gali ginti savo interesus,
kylancius iS$ tik jiems jstatymais specifiskai suteikty teisiy, bet ne i konstitucinio
(ar Europos Sajungos teisés) lygmens asmens tikinés veiklos laisvés pagrindy.

. Normy konstitucinés kontrolés metodologija, taikomg Lietuvos Respublikoje
tiriant asmens ukinés veiklos laisvés (kaip subjektinés laisvés) ribojimy
konstitucingumg, deréty tobulinti neapsiribojant siauresne specialiyjy ikinés
veiklos ribojimo salygy (formalia — ribojimas tik jstatymo pagrindu, materialia —
tik esant vie$ajam interesui) patikra. Turéty biti labiau orientuojamasi j EZTT ir
Europos Sgjungos teisminiy institucijy praktikoje taikomg platesnj tyrima, ar
atitinkamas tkinés veiklos laisvés ribojimas buvo bitinas demokratinéje
visuomeneéje, ar Siuo ribojimu nebuvo paneigiama ekonominés veiklos laisves

prigimtis bei ar buvo laikomasi proporcingumo principo.
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