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FOUNDATION OF RESEARCH PROBLEM

According to most scholars, one of the features of totalitarianism is terror'. Apart from
terror, the control of economics is mentioned”. Economics is centralized, based on using
coercive measures (wide use of work of victims). The aim of the regime is to restrict,
sometimes to eliminate private property’. In the totalitarian system terror has mass,
arbitrary or not arbitrary character. Terror is like a preventive measure used all the time:
the potential victim of the regime, or as Ch. Arendt names it ‘objective enemy’, is all
citizens”.

However, despite widespread and systematic character of the violations of human
rights during totalitarian regimes, despite the fact that some reparation measures to the
victims of the Nazi and Communist regimes (hereinafter in this dissertation, the
totalitarian regimes mean the Nazi and Communist regimes’) were taken sixty years ago
and later on and despite the fact that at the international level tributes to the victims of
the Nazi and Communist regimes are paid, their sufferings are recognized and the crimes
of the totalitarian regimes are condemned, one can notice that, unfortunately, up to now
compensation to the victims of the Nazi and Communist regimes has been creating a lot
of problems. Only ‘imperfect justice’, as it is called by St. E. Eizenstat, can be reached

since it has not helped the victims who died before the States started paying

' JIVTOVJUINH, P.P. IIpu3HAaKH TOTANTHTAPH3MA KaK MOIHTHKO-IPABOBOTO SIBICHHS. BeCmHUK HAYUHBIX MPYO0s
Huoicnexamcroeo guauana Mockosckoeo eymanumapHo-skoHomudeckozo uncmumyma. Cepusa 8: I[lorumuyecxas
kpumunonozus, 2002, p. 68-91; ARENDT, Hannah. The Origins of Totalitarianism, New York, 1951 (Totalitarizmo
iStakos/i§ angly kalbos verté Arvydas Sliogeris. Vilnius: Tyto alba, 2001), p.305-461; ®PUAPUX, K
BXXE3MHCKHUIA, 3. Toranurapuas aukratypa u aprokparus // Toramurapusm: Uro 310 takoe? (Mccnen. 3apy6es.
nomutukoB). M., 1993. Cited by TUPCKUX, M.I'. IlpaBoBoe odopmicHHE MOTUTHYCCKUX PEKUMOB (IO
MarepuagaM 3aKOHOAATEeNbCTBA TOTATMTApHBIX rocynapct). Cubupckuti wopuduveckuti eecmuux, 2011, Ne 1,
p. 158; YYBMHCKHUIA, B.B.; MEILJAHUHOBA, JLU. TotanurapHoe rocyIapcTBo: K XapaKTePUCTHKE CHCTEMBI 1
METOIOB NpaBlIeHus. Ynpasnenueckoe koncynomuposanue, 2005, Ne 4, p. 46-47.

? BYTEHKO, A.IL. Toranmurapusm B Poccun i mytH ero npeogonenus. Coyuansro-nonumuyeckuii scyprar, 1994,
N 10, c. 173, MUPCKUU, T. Yuwen au TOTINTAPU3M BMECTE C JBAALATBIM BeKOoM? Muposas sKkoHOMUKA U
medxncoynapoonvie omuoutenus, 2002, N 1, c. 41. Cited by JIYTOVYJUJIUH, P.P., supra note 1, p. 70-72.

3 IVTO®VJIUIAH, P.P., supra note 1, p. 79-80; UYBUHCKWH, B.B.; MELLIAHUHOBA, JLU., supra note 1, p. 43.
4 ARENDT, Hannah, supra note 1, p. 409-410; JIVT®VYJIJINH, P.P., supra note 1, p. 84-86.

> Totalitarian regimes of XX century in Europe include the Nazi regime in Germany and in the countries
occupied/collaborating with the Nazi occupying power (e.g. in Belgium, France, Denmark, the Netherlands),
the Communist regimes in Central and Eastern Europe and the Fascist regime in Italy. CLOSA MONTERO,
Carlos. Study on how the Memory of Crimes Committed by Totalitarian Regimes in Europe is Dealt with in the
Member States, Institute for Public Goods and Policy Centre of Human and Social Sciences, CSIC, Madrid, Spain,
January 2010, p. 12, 16, <http://www.ipp.csic.es/sites/default/files/IPP/proyectos/pdf/STUDY .pdf>, visited on
4 June 2011.
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compensation. Even if some victims have received compensation, it cannot be
proportional to the gravity of the violation®.

First, usually States do not undertake to pay compensation to certain ‘forgotten’
victims’ of the Nazi and/or Communist regimes. Even the violator regime/a successor
government treats post-conflict justice as a bargaining chip rather than as an affirmative
duty®. Sometimes the victims do not receive compensation since they are considered to
be ‘undeserving victims”’.

Second, in some cases, at first sight, victims are entitled to compensation but such
an entitlement is illusory as the victims’ rights cannot be implemented because of
application and/or interpretation of domestic law. Statutory limitation periods,
unfavourable rules on the admissibility of evidence or the way it is assessed, a lack of
legal certainty — all these and other factors are obstacles to receive compensation. As the
right to compensation is embodied in the legal acts of different States, some victims “fall

1% For instance, formerly deported Crimean

through the cracks among the laws of States
Tatars for one reason could not be rehabilitated under the law of the Russian Federation,
for another reason — under the law of Ukraine.

Third, sometimes even having received compensation victims are not satisfied
with its amount, procedure, etc. One should admit that victims can experience re-

e . .1 . .12 .
victimisation ', re-traumatization . Not only the refusal to recognize a person to be a

® EIZENSTAT, Stuart E. Imperfect Justice: Looted Assets, Slave Labor, And the Unfinished Business of World
War II. Vanderbilt Journal of Transnational Law, 2004, Vol. 37, p. 344.

7 HENRY, Marilyn. Confronting the Perpetrators: A History of the Claims Conference. London: Vallentine
Mitchell, 2007, p. 216; LUDI, Regula. Reparations for Nazi Victims in Postwar Europe. New York: Cambridge
University Press, 2012, p. 143; ROMBOUTS, Heidy; SARDARO, Pietro; VANDEGINSTE, Stef. The Right to
Reparation for Victims of Gross and Systematic Violations of Human Rights. In Out of the Ashes Reparation for
Victims of Gross and Systematic Human Rights Violations. Antwerpen: Intersentia, 2005, p.472; CoBerckue
BOEHHOIUICHHBIC — ,,3a0bIThIe >kepTBHl Haum3ma, Kontakte-Konrakrtsl, OObeMHEHHE KOHTAKTOB CO CTpaHaMH
osrBrrero Coserckoro Coro3a, Hos0ps 2011 ., <http://www.kontaktekontakty.de/russisch/pomoschsowwoennoplen
.php>, visited on 11 September 2013.

¥ BASSIOUNI, Cherif M. International Recognition of Victims’ Rights. Human Rights Law Review, 2006, Vol. 6,
No. 2, p. 231-232.

’ BARKAN, Elazar. The Guilt of Nations: restitution and negotiating historical injustices. Baltimore, Maryland:
Johns Hopkins University Press, 2001, p. 131-142. For example, Sudeten Germans, after World War II deported
from Czechoslovakia and claiming compensation from the Czech Republic, are usually held to be ‘undeserving
victims’ because a lot of them supported the Nazi regime and had benefit from occupation (e.g. they received
Jewish property). About discussions in the 1950-ies in Germany on whether Roma could be considered as
‘deserving victims’ to receive compensation for Nazi persecution see LUDI, Regula, supra note 7, p. 136-141.

' POTUHCKUM, Apcenmii. In Kpyemsii cmon ,, Coyuansroe u npasosoe nonodvlcenue dcepme ROIUMUIECKUX
penpeccuii 6 co8peMeHHOU Yxpaume: yKpaunckuti u 3apybedcnvlii 6321506l Ha npobaemy”, 15/01/2014,
<http://urokiistorii.ru/history/soc/51980>, visited on 11 March 2014.

" HUYSE, Luc. Victims. In Reconciliation after Violent Conflict. A Handbook. International Institute for
Democracy and Electoral Assistance 2003. Printed by Bulls Tryckeri AB Halmstad, Sweden, p. 61-62.
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victim, but also victims’ not fulfilled expectations as well as pain suffered in State
institutions (courts, special commissions) can inflict additional sufferings on victims.
Sometimes even acceptance of compensation could be problematic. For instance, victims
can hold such acceptance of compensation to be betrayal of their sufferings or betrayal
of sufferings of their dead relatives and friends'"”. Consequently, States encounter such
issues as to whom compensation should be paid, which amount, forms, types of
compensation are more appropriate, what mechanisms (judicial or non-judicial, interstate
or directly to the victims) should be established, etc. One cannot be assured that similar
crimes will not be repeated and cannot say ‘never again’ till compensation is granted to

all the victims of the totalitarian regimes.

OBJECT OF SCIENTIFIC RESEARCH

The object of the dissertation is the interface between international law and domestic law
of States while establishing and enforcing the right of the victims of the Nazi and
Communist regimes to State financial compensation.

Besides compensation, certainly, there are other forms of reparation such as
restitution, satisfaction, rehabilitation, guarantees of non-repetition, etc.'". However,
other forms of State reparation are analyzed only from the point of their influence upon
granting State compensation (e.g. accepting responsibility), upon the effectiveness of

State compensation (e.g. apology, disclosure of the truth, etc.) or in relation to general

'2 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, adopted and
proclaimed by General Assembly resolution 60/147 of 16 December 2005, sixtieth session, principle 10.

* HAMBER, Brandon. Narrowing the Micro and Macro: A Psychological Perspective on Reparations in Societies
in Transition. In The Handbook of Reparations. New York: Oxford University Press Inc., 2006, p. 568; HAMBER,
Brandon. Transforming Societies after Political Violence: Truth, Reconciliation, and Mental Health. Dordrecht,
New York: Springer, 2009, p. 86-91, 109. For instance, in 1952 people protested against negotiations of Israel with
Germany on reparation as, according to them, acceptance of ‘blood money’ from Germany was betrayal of the
victims of concentration camps. BARKAN, Elazar. The Guilt of Nations <...>, supra note 9, p. 9, 24.

' It is noted that the list of reparation forms should be open-ended. See Report of the consultative meeting on
the draft Basic principles and guidelines on the right to a remedy and reparation for victims of violations of
international human rights and humanitarian law. Chairperson-Rapporteur: Ambassador Alejandro Salinas (Chile),
Summary of the discussions during the meeting. Commission on Human Rights, E/CN.4/2003/63, 27 December
2002, fifty-ninth session, para. 141, <http://www.un.org/ga/search/view_doc.asp?symbol=E/CN.4/2003/63>,
visited on 2 June 2013; BASSIOUNI, Cherif M., supra note 8, p.267; ZWANENBURG, Marten. The Van
Boven/Bassiouni Principles: an Appraisal. Netherlands Quarterly of Human Rights, 2006, Vol. 24(4), p. 666; Draft
Declaration of International Law Principles on Reparation for Victims of Armed Conflict (Substantive Issues) and
Commentaries. International Law Association. International Committee on Reparation for Victims of Armed
Conflict. Prepared by Professor Rainer Hofmann (Co-Rapporteur), Commentary to principle 1, <http://www.ila-
hq.org/en/committees/index.cfim/cid/1018>, visited on 18 March 2014; Loayza-Tamayo v. Peru. Judgment of
November 27, 1998 (Reparations and Costs), Series C No. 42, para. 85.

12



issues which can be relevant not only to compensation (e.g. statutory limitation periods
for the application of the victim, State immunity).

Although financial compensation to the victims can be provided not only by
States, but also by culpable natural persons, companies, this dissertation is devoted to
State compensation. However, the cases when the compensation is regulated by State
(even if compensation is paid by both the State and other subjects)'” are analyzed in this
dissertation. Interstate compensation is analyzed only to the extent it is necessary to
establish its influence on the demands of the victims for compensation. Special attention
i1s paid to the legal regulation of the Federal Republic of Germany and the Russian
Federation (the two states which are considered to be continuator states of violator
States). However, there are different bases for the obligation/right of a State to pay
compensation (for instance, not only responsibility, but also unjust enrichment,
solidarity), that is why the practice of other states whose residents/citizens suffered from
the Nazi and/or Communist regimes is discussed as well. Taking into consideration the
variety and scope of the State practice in the field of reparation to the victims of the Nazi
and Communist regimes and seeking the ultimate topicality and usefulness of the
research, only the practice of the European countries of the end of XX century-
XXI century is analyzed in detail. The examples of the earlier period are provided on
condition they are relevant to the current issues related to compensation and discussed in
the dissertation or it is sought to compare the practice of compensation to the victims of
the totalitarian regimes in different periods. The fact that many victims, usually called
‘double victims’'®, suffered from both the Nazi and Communist regimes and the fact that
both regimes were totalitarian as well as the fact that the qualification of the crimes
committed during those regimes is usually similar and the most egregious crimes were
perpetrated almost at the same period of time (it can be important to compensation

issues) urged the author of the dissertation to analyze the practice of compensation to the

'S For example, the foundation financed by both the State and companies is established. See the Law on the
Creation of a Foundation “Remembrance, Responsibility and Future” of August 2, 2000, (Federal Law Gazette I
1263), last amended by the Law of 1 September 2008, (Federal Law Gazette I 1797), Section 3,
<http://www.stiftung-evz.de/eng/the-foundation/law.html>, visited on 2 March 2012.

'® BINDENAGEL, J.D. Victim’s Rights. The German Experience. In The pursuit of international criminal justice:
a world study on conflicts, victimization, and post-conflict justice. Antwerp: Intersentia, 2010, Vol. 1, p. 725;
HENRY, Marilyn, supra note 7, p. 19, 95; KIM, Hubert. German Reparations. Institutionalized Insufficiency. In
The Controversy over Apologies and Reparations for Human Injustice. When Sorry Isn't Enough. New York,
London: New York University Press, 1999, p. 77-78.

13



victims of both the Nazi and Communist regimes. Furthermore, the compensation for the
crimes of both regimes can be examined in one scientific research as the identification of
basic principles/issues related to compensation to the victims (e.g. the duty of the State
to pay compensation for damages sustained before the entry into force of some
international treaty, different impediments to compensation; issues concerning the
amount of compensation, etc.) could be relevant to both crimes of the Communist and
Nazi regimes; it does not matter what the ideology of those regimes was, what the
number of the victims of those regimes was, etc. Such argumentation is supported by the
case-law of the European Court of Human Rights (hereinafter —the ECtHR). For
instance, in cases related to the crimes of the Communist regimes, the ECtHR invokes its
decisions and judgments concerning the crimes of the Nazi regime and vice versa'.
Furthermore, it is usually recommended to States to take the good practice of other
States into consideration'®. As the reparation, including compensation, provided by
Germany is held to be “the most comprehensive and systematic precedent of reparation
by a Government to groups of victims for the redress of wrongs suffered”’, the
reparation model created by Germany and even its mistakes sometimes could be an
example or lessons while paying compensation not only to the victims of the Nazi
regime, but also to the victims of the Communist regimes.

It should be noted that political, economic interests, pressure, moral motives had
impact on the decisions of States to pay compensation to the victims of the totalitarian

regimes™, but in this dissertation, only the legal aspects related to compensation are

17 See Zebrowski v. Poland, judgment, ECtHR, Application no. 34736/06, 3 November 2011, para. 61; Ernewein
and Others v. Germany, decision, ECtHR, Application no. 14849/08, 12 May 2009.

'8 Maria Atanasiu and Others v. Romania, judgment, ECtHR, Applications nos.30767/05 and 33800/06,
12 October 2010, para. 235; Guidelines and Best Practices for the Restitution and Compensation of Immovable
(Real) Property Confiscated or Otherwise Wrongfully Seized by the Nazis, Fascists and Their Collaborators during
the Holocaust (Shoah) Era between 1933-1945, Including the Period of World War II, 9 June 2010, para. k,
<http://shoahlegacy.org.uvdsl16.active24.cz/sites/default/files/documents/guidelines_and best practices for the r
estitution_and compensation_of immovable property 09062010.pdf>, visited on 2 March 2012.

1 Review of further developments in fields with which the sub-commission has been concerned. Study concerning
the right to restitution, compensation and rehabilitation for victims of gross violations of human rights and
fundamental freedoms. Final report submitted by Mr. Theo van Boven, Special Rapporteur, Commission on Human
Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, forty-fifth session,
E/CN.4/Sub.2/1993/8, 2 July 1993, paras. 107, 125 <http://www.un.org/ga/search/view_doc.asp?symbol=E/CN.4/S
ub.2/1993/8>, visited on 21 December 2011; SHELTON, Dinah. Remedies in International Human Rights Law,
Oxford: Oxford University Press, 2005, 2nd ed., p. 401.

*» COLONOMOS, Ariel; ARMSTRONG, Andrea. German Reparations to the Jews after World War II: A Turning
Point in the History of Reparations. In The Handbook of Reparations. New York: Oxford University Press Inc.,
20006, p. 392-393; 395; 409; HENRY, Marilyn, supra note 7, p. 5; BARKAN, Elazar. The Guilt of Nations <...>,
supra note 9, p. 3-29, p. 144, 148; Merkel may speed up the return of Nazi art haul to victims' heirs, Philip
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analyzed. The arguments of not legal nature are used seeking to better understand the
wishes, expectations of the victims and to establish the most appropriate legal regulation.
Compensation to the victims of the totalitarian regimes is discussed in the context of the
interface between international and domestic law. Seeking to assess the establishing and
enforcement of victims’ rights to compensation at the international level, the interface
between international human rights law and domestic law is analyzed. The interface
between international humanitarian law and domestic law in the field of compensation to
the victims of the totalitarian regimes is not included into the research not only because
of the scope of the dissertation, but also due to the fact that the right of individuals
claiming compensation to invoke international humanitarian law norms is not upheld in
the case-law of the ECtHR?', the case-law of domestic courts’ and, as a rule, in the
doctrine™. Contrary to international human rights law, in international humanitarian law,
there are no mechanisms to examine the complaints of the victims of the violations of
international humanitarian law”* which means that it is impossible to determine the rights
of such victims at the international level. The interface between private international law
and domestic law, the interface between European Union law and domestic law is not
discussed in the dissertation either.

The dissertation is devoted to compensation to victims who directly suffered harm
during the totalitarian regimes, i.e. to so-called direct victims (notably to the natural

persons, but also to communities/religious communities and their successors, heirs).

Sherwell, 27 December 2013, <http://www.independent.ie/world-news/europe/merkel-may-speed-up-the-return-of-
nazi-art-haul-to-victims-heirs-29868571.html>, visited on 9 January 2014; Lietuvos Respublikos kompensacijos uz
zydy religiniy bendruomeniy nekilnojamaji turta istatymo projekto 2010 m. birzelio 23 d. aiSkinamasis rastas,
<www3.lrs.1t/pls/inter3/dokpaieska.showdoc 1?7p 1d=376485&p_query=&p_tr2=>, visited on 14 June 2011; U.S.-
France Holocaust-reparation talks renew focus on firm planning bid on Purple Line job, by Katherine Shaver,
Published: February 21, 2014, <http://www.washingtonpost.com/local/trafficandcommuting/us-french-talks-begin-
on-compensation-for-holocaust-victims-deported-on-sncf-trains/2014/02/20/ace89634-9a4d-11e3-b93 1-
0204122c514b_story.html>, visited on 11 April 2014.

21 Associazione Nazionale Reduci and 275 Others v. Germany, decision, ECtHR, Application no. 45563/04,
4 September 2007; Argyris Sfountouris et autres c. Allemagne, décision, CEDH, requéte no 24120/06, 31 mai
2011.

22 RAU, Markus. State Liability for Violations of International Humanitarian Law — The Distomo Case before the
German Federal Constitutional Court. German Law Journal, 2005, Vol. 7, No. 7, p. 701-720.

3 For example, see BASSIOUNI, M. Cherif. Victim’s Rights. International recognition. In The Pursuit of
international criminal justice: a world study on conflicts, victimization, and post-conflict justice. Antwerp:
Intersentia, 2010, Vol. 1, p. 585; RONZITTI, Natalino. Compensation for Violations of the Law of War and
Individual Claims. [ltalian Yearbook of International Law, 2002, Vol. 12, p. 39-40; TOMUSCHAT, Christian.
Reparation for Victims of Grave Human Rights Violations. Tulane Journal of International & Comparative Law,
2002, Vol. 10, p. 178-179.

* See KLEFFNER, Jann K. Improving Compliance with International Humanitarian Law Through the
Establishment of an Individual Complaints Procedure. Leiden Journal of International Law, 2002, Vol. 15(1),
p. 237-250.
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However, analyzing problems related to compensation or possible acts of States in
favour of the victims of the totalitarian regimes (e.g. to provide access to the archives of
former security services), the complaints of other persons (e.g. persons to whom

lustration measures are applied) are also discussed.

OBJECTIVE AND TASKS OF DISSERTATION

The objective of this dissertation is to reveal the interface between international and
domestic law establishing and enforcing the right of the victims of the Nazi and
Communist regimes to State financial compensation; identify the problems related to
compensation and suggest solutions to the problems identified.

In order to achieve this objective, the research is guided by the following tasks:

1. to characterize the crimes of the Nazi and Communist regimes, analyze the
elements essential to the right to compensation, the forms and types of
compensation, the modes of paying compensation in the context of the
interface between international and domestic law;

2. to disclose the interface between international and domestic law analyzing
basic problems related to eligibility of the Nazi and Communist victims’
claims for compensation in the international and domestic institutions;

3. to identify basic problems related to the enforcement of the obligations
undertaken by a State to pay compensation to the victims of the Nazi and
Communist regimes while analyzing the role of international law in
solving these problems;

4. to suggest the measures of international and domestic law which ensure
more effective establishment and enforcement of the Nazi and Communist

victims’ right to State compensation.

SOURCES OF RESEARCH

Certainly, in order to explore the interface between international and domestic law in the
field of State compensation to the victims of the totalitarian regimes, the sources of both
international law and domestic law are used.

The research is based inter alia on treaties, the acts of the international

organizations. The soft law plays a significant role in the dissertation (Basic Principles
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and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law (so called van Boven/Bassiouni Principles)®’, Basic Principles of
Justice for Victims of Crime and Abuse of Power26, International Guidelines on Post-
Conflict Justice: The Chicago Principles”’; Updated Set of principles for the Protection
and Promotion of Human Rights through Action to Combat Impunity (so called
Joinet/Orentlicher Principles)®®; Declaration of International Law Principles on
Reparation for Victims of Armed Conflict (Substantive Issues)”’; Procedural Principles
for Reparation Mechanisms®’, Terezin Declaration on Holocaust Era Assets and Related
Issues’’, Guidelines and Best Practices for the Restitution and Compensation of
Immovable (Real) Property Confiscated or Otherwise Wrongfully Seized by the Nazis,
Fascists and their Collaborators during the Holocaust (Shoah) Era between 1933—1945,
Including the Period of World War II**, Washington Conference Principles on Nazi-
Confiscated Art™).

However, it is important to know what remedies the victims of the totalitarian
regimes have under international law. It could be demonstrated by the practice of the
international human rights institutions. The author of the doctoral dissertation examines

the practice of the United Nations Human Rights Committee (hereinafter —the HR

 Basic Principles and Guidelines <...>, supra note 12.

*% Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, A/RES/40/34, 96th Plenary
meeting, 29 November 1985, <http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/40/34&Lang=E&Area=
RESOLUTION>, visited on 28 November 2012.

?7 International Guidelines on Post-Conflict Justice: The Chicago Principles. In The pursuit of international
criminal justice: a world study on conflicts, victimization, and post-conflict justice. Antwerp: Intersentia, 2010,
Vol. 1, p. 41-66. The adoption of these Principles is the result of the discussions among various scholars, lawyers,
journalists, religious leaders, etc.

* Updated Set of principles for the protection and promotion of human rights through action to combat impunity,
Commission on Human Rights, sixty-first session, 8 February 2005, E/CN.4/2005/102/Add.1.

¥ Declaration of International Law Principles on Reparation for Victims of Armed Conflict (Substantive Issues),
the 74th Conference of the International Law Association, held at the Hague, the Netherlands, 15-20 August, 2010,
<http://www.ila-hq.org/en/committees/index.cfm/cid/1018>, visited on 18 March 2014.

% Resolution 1/2014. Reparation for Victims of Armed Conflict. Procedural Principles For Reparation
Mechanisms. The 76th Conference of the International Law Association, held in Washington D.C., the United
States of America, 7-11 April, 2014, <http://www.ila-hq.org/en/news/index.cfm/nid/8E6750D9-F999-4396-
B3C56C8110A5A523>, visited on 27 May 2014.

31 Terezin Declaration on Holocaust FEra Assets and Related Issues, 30 June 2009,
<http://shoahlegacy.org.uvds116.active24.cz/sites/default/files/documents/terezin_declaration 30062009.pdf>,
visited on 2 May 2011.

%2 Guidelines and Best Practices for the Restitution and Compensation of Immovable (Real) Property <...>, supra
note 18.

3 Washington Conference Principles On Nazi-Confiscated Art. Released in connection with the Washington
Conference on Holocaust-Era Assets, Washington, DC, December 3, 1998,
<http://www.state.gov/www/regions/eur/981203 heac art princ.html>, visited on 2 May 2011.
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Committee) under International Covenant on Civil and Political Rights (hereinafter — the
ICCPR)** and Optional Protocol to the ICCPR?>. The practice of the International Court
of Justice (hereinafter — the ICJ) is analyzed fractionally since the parties to a case in the
ICJ can be only States (not natural, moral persons). Consequently, the case-law of the
ICJ is analyzed only to the extent that it could be relevant, useful to identify the right of
the victims to State compensation. The Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter — the ECHR or the Convention)®, Protocols to
it’" and the case-law of the ECtHR play an important role®®. American Convention on
Human Rights” and the jurisprudence of the Inter-American Court of Human Rights
(hereinafter — the IACtHR) are useful as well since the reparation jurisprudence of the
IACtHR is often considered to be exemplary.

Certainly, in order to disclose the interface between international law and
domestic law establishing and enforcing the victims’ right to State compensation, the
author of the dissertation discusses the legal acts, draft acts and other preparatory
materials of States as well as the case-law of domestic courts.

In addition, the publications of different scholars, the conference materials,
reports, studies are the sources of this dissertation. “Study on how the memory of crimes
committed by totalitarian regimes in Europe is dealt with in the Member States”,
submitted by Prof. Dr. Carlos Closa Montero, should be mentioned in the first place. In

this study, a factual overview of the various methods, legislations and practices adopted

3* International Covenant on Civil and Political Rights, New York, 16 December 1966, United Nations Treaty
Series, Vol. 999, No. 14668, p. 171.

3 Optional Protocol to the International Covenant on Civil and Political Rights, 16 December 1966, United Nations
Treaty Series, Vol. 999, p. 171. The analysis of the ICCPR and the Optional Protocol to it is purposive since many
States, which are faced with the problem of compensation to the victims of the totalitarian regimes, acceded
to/ratified the ICCPR and this Optional Protocol. See the list of
States which acceded to/ratified the ICCPR <https://treaties.un.org/pages/ShowMTDSGDetails.aspx?sre=UNTSON
LINE&tabid=2&mtdsg no=IV-4&chapter=4&lang=en#Participants>, visited on 27 April 2014. See the list of
States which acceded to/ratified the Optional Protocol <https://treaties.un.org/pages/ShowMTDSGDetails.aspx?src
=UNTSONLINE&tabid=2&mtdsg no=IV-5&chapter=4&lang=en#Participants>, visited on 27 April 2014.

3% Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols No. 11 and
14, CETS No: 005, Rome, 4 November 1950, entry into force 3 September 1953.

37 Special attention is paid to Protocol No. 1. Protocol to the Convention for the Protection of Human Rights and
Fundamental Freedoms, as amended by Protocol No. 11, 20 March 1952, Paris, European Treaty Series — No. 009.
¥ Most States in which there are the victims of the totalitarian regimes have ratified this Convention and the
Protocols to it. See the list of States which ratified the Convention for the Protection of Human Rights and
Fundamental Freedoms, <http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=005&CM=8&DF=&CL
=ENG>, visited on 27 April 2014. See the list of States which ratified Protocol No. 1 to the Convention for the
Protection of Human Rights and Fundamental Freedoms, <http://conventions.coe.int/Treaty/Commun/ChercheSig.a
sp?NT=009&CM=8&DF=&CL=ENG>, visited on 27 April 2014.

3 American Convention on Human Rights “Pact of San José, Costa Rica”, 22 November 1969, UNTS Vol. 1144,
p. 143.
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in the Member States of the European Union to deal with the crimes committed during
the totalitarian regimes is presented*’. The scientific publications dedicated to so called
transitional justice or post-conflict justice are analyzed. In such academic literature
usually the overview of different forms of reparation (not only compensation) is
provided; different concepts of reparation, theories related to reparation can be found;
suggestions for the enforcement of the right to reparation (not only compensation) and
the history of reparation to the Nazi victims are presented*'. The analysis of the practice
of certain States in the field of reparation to the victims of the totalitarian regimes* gives
information on certain problems related to compensation in some countries. The research
is based on the publications wherein the overview of the case-law of the ECtHR in the
field of transitional justice (not limited to compensation) is presented®. In addition, the
academic literature wherein certain issues are examined (e.g. State immunity, restoration
of property rights) is useful as well**.

The research would not have been up-to-date and so detailed if the author had not
invoked the information, news available on the sites of different organizations (notably
the Conference on Jewish Material Claims Against Germany, World Jewish Congress,
European Jewish Congress, “Memorial” (Russian: , Memopuan‘)) and other news
websites.

Consequently, the author of the dissertation uses the sources in which the issues
related to reparation, especially compensation, to the victims of the Nazi and Communist
regimes are raised. The sources not related to the Nazi and Communist crimes are
analyzed to the extent that it is necessary to consider certain problems connected with

compensation (e.g. the case-law of the ECtHR in similar situations), to search for

* CLOSA MONTERO, Carlos. Study, supra note 5, p. 12.

*! E.g. The Handbook of Reparations. New York: Oxford University Press Inc., 2006; Out of the Ashes: Reparation
for Victims of Gross and Systematic Human Rights Violations. Antwerpen: Intersentia, 2005; Human Rights in
Development. Reparations: Redressing Past Wrongs. The Hague: Kluwer Law International, 2003; Politics and the
Past: on Repairing Historical Injustices. Lanham (Md.): Rowman and Littlefield, 2003; SHELTON, Dinah.
Remedies in International Human Rights Law, supra note 19; La protection internationale des droits de I’homme et
les droits des victimes/International Protection of Human Rights and Victim’s Rights. Bruxelles: Bruylant, 2009.

* E.g. STAN, Lavinia. Transitional Justice in Post-Communist Romania: The Politics of Memory. New York:
Cambridge University press, 2013; TIETPOB, A.I'. Peaburumayus sicepme NOIUMUYECKUX PENnpeccutl. Onvlm
ucmopuxo-npagogoeo ananuza. Mocksa: UTHMOH PAH P®, 2005.

® E.g. Transitional Jurisprudence and the European Convention on Human Rights: Justice, Politics and Rights.
Cambridge: Cambridge University Press, 2011; BREMS, Eva. Transitional Justice in the Case Law of the European
Court of Human Rights. The International Journal of Transitional Justice, 2011, Vol. 5.

* E.g. GATTINI, Andrea. The dispute on jurisdictional immunities of the state before the ICJ: is the time ripe for a
change of the law? Leiden Journal of International Law, 2011, Vol. 24(1); ALLEN, T. Restitution and Transitional
Justice in the European Court of Human Rights. Columbia Journal of European Law, 2006, Vol. 13.
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solutions, examples (e.g. the case-law of the IACtHR) or to search for replies to general
questions related not only to the Nazi and Communist crimes, but also to other serious
violations of international human rights law and international humanitarian law (e.g. van

Boven/Bassiouni Principles).

SCIENTIFIC NOVELTY, THEORETICAL AND PRACTICAL SIGNIFICANCE
OF RESEARCH

As far as the author of the dissertation knows, this scientific and detailed analysis of the
interface between international and domestic law establishing and enforcing the right of
the victims of the Nazi and Communist regimes to State compensation is new both in the
Lithuanian legal doctrine and a foreign one. This dissertation differs from the previous
scientific publications in its scope, specific object, objective, etc. Contrary to previous
researches®™, this dissertation does not aim to analyze interstate compensation
mechanisms*®: in this dissertation other relations (individual and a State) are examined.
Furthermore, this dissertation is not limited to the compensation measures taken by
certain Members States of the European Union. The practice of other countries (e.g.
Russia, Ukraine, Georgia, Albania, Azerbaijan, Kazakhstan, Kyrgyzstan, Moldova, the
United States of America, Israel) is analyzed as well. Contrary to the publications of the
other scholars mentioned above’’, the analysis provided in this dissertation covering a
wide group of countries in the context of the interface between international and
domestic law helps identify the similar position of different States or the most common
problems, examine specific issues noticed in a certain country which could/could not

cause, according to the author, some problems. On the other hand, the analysis in this

* E.g. see ZIEMELE, Ineta. State Continuity, Succession and Responsibility: Reparations to the Baltic States and
their Peoples? Baltic Yearbook of International Law, 2003, Vol. 3; ZALIMAS, Dainius. Commentary to the Law of
the Republic of Lithuania on Compensation of Damage Resulting from the Occupation of the USSR. Baltic
Yearbook of International Law, 2003, Vol. 3.

% Interstate compensation mechanisms in this dissertation are explored only to the extent that such mechanisms
could have influence on the compensation to the Nazi and Communist victims.

4 See also SVARCA, Inga. The Procedure of the European Court of Human Rights Regarding Countries in
Transition. The ECtHR’s Transitional Justice Cases against Latvia. Verlag Dr. Kovac, 2014; Encyclopedia of
Transitional Justice. Cambridge: Cambridge University Press, 2013; PETTAI, Eva-Clarita; PETTAI, Vello.
Transitional and Retrospective Justice in the Baltic States, expected date of publication autumn 2014
[interaktyvus]. [ziTiréta 2014 m. balandzio 21 d.]. Prieiga per interneta: <http://www.academia.edu/6207596/Transit

ional and Retrospective Justice in the Baltic States>; GERVIENE, Silvija. Ar fiziniam asmeniui, vykdZiusiam
represijas sovietinés okupacijos metais, gali bti taikoma civiliné atsakomybé uz padaryta turting ir neturting zala?
Teisés apzvalga, 2010, Nr. 1(6); SVETIKAITE, Rasa. Nuosavybés teisiy atkiirimas kaip konstituciné garantija.
Daktaro disertacija, Vilniaus universitetas, 2008; KUTI, Csongor. Post-Communist Restitution and the Rule of Law.
Budapest, New York: Central European University Press, 2009.
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dissertation, contrary to many other publications mentioned above, is limited to one form
of reparation (i.e. compensation) which allows to conduct more detailed and thorough
research on the problems related to compensation in the context of the interface between
international and domestic law. It is noteworthy that the author of this dissertation
examines inter alia sources that seem not to have been analyzed in earlier scientific
publications (e.g. different domestic legal acts and their drafts, case-law of international
institutions and domestic courts, reports, other new and relevant information received by
cooperating with experts, scholars from different countries (e.g. Russia, Israel, Romania,
Latvia, Estonia, Germany, Ukraine, Poland, Slovakia, Azerbaijan, etc.) as well as while
reading the news in the mass media and on the sites of various organizations).
Undoubtedfully, this research has practical significance. The dissertation is useful
to the victims of the Nazi and Communist regimes or their representatives. The issues
analyzed help reply to many questions of the victims. In addition, this research could
help the victims not repeat the same mistakes submitting their applications to the
international institutions. The analysis presented in this dissertation could be of practical
significance to the judicial branch, the legislative and the executive since in the
dissertation the main problems, stemming from undue acts or omission on the part of
these branches of government in the field of compensation to the victims of the
totalitarian regimes, are identified and the solutions to such problems are provided.
Furthermore, this research might be interesting to scholars, students and others willing to
broaden their knowledge and/or searching for new aspects of their research. Although in
this dissertation only State compensation for the damages sustained during the Nazi and
Communist regimes is examined, such analysis could be useful while establishing and
enforcing the right to State compensation for the damages exercised during other serious,
widespread, systematic violations of international human rights law and/or international

humanitarian law.

METHODOLOGY OF RESEARCH

Various theoretical and empirical research methods are applied in this dissertation.
Logical method is used so as to identify basic problems related to granting
compensation, to systematize the material and make conclusions. The method of

systemic analysis is employed seeking to draw the results of the research studies
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together. The teleological method of interpretation is invoked in order to learn the
reasons for awarding or not awarding State compensation. Reviewing the history of State
compensation to the victims of the totalitarian regimes, seeking to establish the evolution
of domestic legal regulation and the case-law of the international institutions (notably,
the former European Commission of Human Rights and the ECtHR), historical method
plays an important role. It is obvious that the research of such kind could not have been
conducted without the method of comparative analysis. Employing this method, the
practice of different countries, the case-law of the former European Commission of
Human Rights, the ECtHR, the HR Committee and the IACtHR, the positions of
different scholars are examined and compared. Document analysis is used doing research
into the legal acts of different States, the case-law of domestic courts and international
institutions. Invoking conversation method, the author of the dissertation discusses the
problems which the victims of the totalitarian regimes have been faced with (the author
of the dissertation had discussions with the specialists working in the field related to the

topic of this dissertation).

STATEMENTS OF DISSERTATION TO BE DEFENDED

1. International law does not confer the right to State compensation for the damage
upon the victims of the Nazi and Communist regimes, their successors, heirs and,
accordingly, it does not impose any obligation on the States to provide such
compensation. Under international law States are only urged to award reparation
(including compensation) to the victims/their successors, heirs. Consequently, the
victims of the totalitarian regimes, their successors, heirs are entitled to
compensation under domestic law or/and international law provided that the State
itself undertakes to pay such compensation (under its domestic law or treaty).

2. In case the State undertakes/does not undertake to pay compensation to the
victims of the Nazi and Communist regimes, under international law the State
does not have any obligation to eliminate the problems related to the eligibility of
the claims of the victims for compensation in domestic institutions (e.g. the
restrictions on the right to a court, impediments to the claims of the victims which
are stemming from the treaties, etc.) on condition the standards of international

law are respected and some legitimate aims are sought in the domestic law.
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3. Provided the State itself has given a basis for compensation to the victims of the
totalitarian regimes, the mechanism of protection under the ECHR and Protocols
to it/the ICCPR works. International law regulates the enforcement of the
obligation undertaken by the States themselves to pay compensation to the
victims of the totalitarian regimes, identifies standards which shall be guaranteed
by the States which themselves have undertaken the obligation to pay
compensation (e.g. to discharge their obligation within reasonable time-limits, not
to infringe on the principle of legal certainty, not to discriminate against victims,
etc.).

4. Under international law States are urged to take only a few additional measures in
order to increase the effectiveness of complying with State obligations to pay

compensation (e.g. the participation of the victims in the reparation process).

STRUCTURE OF DISSERTATION

The dissertation begins with the Introduction wherein the author formulates the research
problem, the object of scientific research, the objective and tasks of the dissertation. The
sources of research, the scientific novelty, the theoretical and practical significance of
research, the statements of the dissertation to be defended and the methodology of
research are introduced as well. The dissertation is comprised of three Parts and each of
them consists of six, eight and six chapters respectively. In Part 1 of the dissertation, the
crimes of the Nazi and Communist regimes are characterized and the elements essential
to the right to compensation, the forms and types of compensation, the modes of paying
compensation in the context of the interface between international and domestic law are
analyzed. In Part 2, the interface between international law (the practice of the ECtHR
and the HR Committee as well as soft law) and domestic law is disclosed while
analyzing the main problems related to the admissibility of the claims of the Nazi and
Communist victims in both international and domestic institutions. Part 3 deals with
identifying basic problems related to the enforcement of the obligations undertaken by
the States to pay compensation to the victims of the Nazi and Communist regimes while
analyzing the role of international law (the practice of the ECtHR and the HR Committee
as well as soft law) in solving these problems. Furthermore, some measures which

ensure more effective establishment and enforcement of the Nazi and Communist

23



victims’ right to State financial compensation are suggested by virtue of the practice of
the ECtHR, the IACtHR and the HR Committee as well as soft law, the good practice of
States, the legal doctrine. At the end of the dissertation the main conclusions and
suggestions are presented. In addition to this, one can find the list of the sources used as
well as the publications and reports which have been prepared by the author of the

dissertation.

MAIN CONCLUSIONS

Right of Victims of Totalitarian Regimes to State Compensation under

International and Domestic Law

1. Under international law (soft law, resolutions of international organizations)
States are urged to make reparation to the victims of the totalitarian regimes/their
heirs/successors, but States do not have any obligation to make such reparation.
Consequently, the victims, their successors, heirs do not have any right to State
compensation. There is a tendency among States to pay such compensation and,
as a result, relevant practice of States on compensation to the victims of the
totalitarian regimes has been developing. As the practice of States on
compensation to the victims of the totalitarian regimes is rather various and States
do not hold granting compensation to such victims to be their legal obligation,
one can infer that under international customary law these victims do not have
any right to compensation. The applications/communications of victims regarding
the duty of a State to make reparation for the damages sustained during the
totalitarian regimes are inadmissible because of the lack of ratione temporis
jurisdiction and ratione materiae jurisdiction, sometimes ratione personae
jurisdiction of the ECtHR, the HR Committee. The practice of the ECtHR and the
HR Committee shows that these institutions are oriented towards the
acts/omissions of States occurring or continuing after the ECHR/Protocols to it or
the ICCPR and the Optional Protocol to it enter into force, but not towards the
crimes committed during the totalitarian regimes which are considered to be
instantaneous acts not connected with the current obligations of States under these
treaties. If a State does not undertake to pay compensation to the victims, such

persons do not have any right to “international” reparation.

24



2. Under international law States have margin of appreciation to define a victim
(recipients of compensation). The victims of the totalitarian regimes who are
excluded from legal regulation cannot complain about it under the
ECHR/Protocol No. 1 to it. However, elibility criteria could cause discrimination
issues under Article 26 of the ICCPR.

3. The decision of a State not to award any compensation to a certain category of the
victims of the totalitarian regimes has impact not only on the application of
Article 1 of Protocol No.1 to the ECHR (the right to compensation is often
understood as “possessions” within the meaning of Article 1 of Protocol No. 1 to
the ECHR), but also on the recognition of other rights guaranteed by the
Convention, e.g., the right to a fair trial under Article6 § 1 of the ECHR,
prohibition of discrimination under Article 14 of the ECHR as well as the right to
an effective remedy before a national authority under Article 13 of the ECHR.

4. The right of the victims of the totalitarian regimes/their successors, heirs to
compensation arises only in case a State explicitly undertakes to grant
compensation under its domestic law or under the treaty. Provided the obligation
of a State to award compensation is clear and explicit, a victim has the protected
right to compensation (“possessions”) under Article 1 of Protocol No. 1 to the
ECHR. If a State even undertakes to enact legislation on compensation to the
victims and later does not meet its obligation, the victims have prospects to
complain about it in the ECtHR under Article 1 of Protocol No. 1 only in case
there already exists domestic legal regulation on compensation to such victims
and the purpose of the legal act, necessary to adopt, is just to put the system in
action (e.g. to determine the amount of the compensation and the rules for its
payment).

Problems Related to Eligibility of Victims’ Claims for Compensation

5. The victims of the totalitarian regimes cannot complain in the ECtHR about the
amount of the compensation, its form, scope, methods since the Court recognizes
that States have a wide margin of appreciation and such applications are
inadmissible ratione materiae in the ECtHR. By virtue of the case-law of the
ECtHR, States are not urged to provide the compensation which is proportional to

the damages. While judging a State’s interference with the applicants’ rights
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under Article 1 of Protocol No. 1 to the ECHR, the ECtHR admits that a large
number of factors may justify limitations on compensation, e.g., the enonomic,
social and political reforms of the country, the state of the country’s finances, the
fact that a loss, for which compensation is paid, did not originate in any act or
omission on the part of a State paying this compensation as well as the period of
time which has passed since the damages occurred, improbability of
compensation, a great number of potential recipients of compensation, etc. The
ECtHR upholds a cap on compensation and payment in instalments, admits that
the levels of compensation can be reduced, but what Article 1 of Protocol No. 1 to
the ECHR requires is that the amount of compensation granted for property taken
by a State must be “reasonably related” to its value. The right to property, as such,
is not protected by the ICCPR, which means that the communications related to
the amount of compensation and its criteria are inadmissible ratione materiae (if,
for example, they do not cause discrimination).

. The victims of the totalitarian regimes claiming for compensation encounter
restrictions on the right of access to a court (e.g. State immunity, time-limits,
stamp duty), which, as a rule, are justified in international law due to the influence
of domestic law and/or a wide margin of appreciation of States provided States
abide by the standards of international law. Particularly, the practice of most
countries has influence on the decisions of the international institutions (the
ECtHR, the ICJ) on the application of State immunity. Pursuant to the case-law of
almost all domestic courts and the international institutions (the ICJ, the ECtHR,
the HR Committee), the illegality of the acts of a State under international law
and the fact that having applied State immunity the victims will not have any
other remedy to receive compensation do not have influence on granting State
immunity. Under international law States have the right to apply time-limits to the
applications of the victims of the totalitarian regimes, but by virtue of the case-
law of the ECtHR and the HR Committee as well as soft law, one can infer that
the time-limits shall not be unduly restrictive and shall not be applied in an
arbitrary manner; determining the beginning of the time-limit, calculating the
time-limit, States shall take account of the specific circumstances of a case, the

problems of the victims to submit an application for compensation during a
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definite period of time and ascertain that the applicants fail to apply for
compensation within the time-limits not for reasons imputable to the authorities of
the State. In addition, under international law States should disseminate
information about reparation measures through different mechanisms (so that
victims can know about their rights within the time-limits). According to the case-
law of the ECtHR, States can levy a stamp duty on the applications of the victims
of the totalitarian regimes if the stamp duty is reasonable and the circumstances of
the case are taken into consideration (including the financial situation of the
applicant). The case-law of the ECtHR does not have impact on the choice of the
institutions (judicial or non-judicial) dealing with the applications of the victims
of the totalitarian regimes for compensation, but if such non-judicial institutions
do not satisfy the requirements of Article 6 § 1 of the ECHR, victims shall have
the right to a judicial review of the decision. In the cases related to the
impossibility of applicants to have judicial review of the decisions delivered by
non-judicial institutions (e.g. nongovernmental organization, non-state
foundation), sometimes the ECtHR does not have ratione personae jurisdiction or
ratione materiae jurisdiction. The assessment of the effectiveness of judicial/non-
judicial mechanism conducted by the ECtHR is influenced by the domestic law of
the State, consequently, it is impossible to argue in advance that under the
ECHR/Protocol No.1 to the ECHR States are allowed to reject judicial
mechanism.

. Under the ECHR/Protocol No. 1 to it States do not have obligation to take
account of difficulties of the victims of the totalitarian regimes providing
evidence and relax evidence rules. The case-law of the ECtHR in this field is
dependent on States’ domestic law (considering the applications related to the
problems of evidence in the State, the ECtHR invokes the positions of the
domestic courts); the only task of the ECtHR is to check whether the national
process 1s fair (the case-law shows that the fairness of the process is
acknowledged invoking the domestic law). Under international law (the case-law
of the HR Committee and the ECtHR as well as soft law and the documents of
international organizations) States have the obligation not to make unreasonable

impediments to the search for evidence. The interpretation and application of
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domestic law can be a barrier to the compensation as well, but the analysis of the
ECtHR and the HR Committee is confined to checking whether such an
application/interpretation of domestic law does not violate the rights embodied in
the ECHR/Protocols to it or the ICCPR respectively. The clear and consistent
case-law of the domestic courts, the legislator’s intentions, circumstances related
to transitional justice are crucial for the ECtHR while considering the legitimacy
of the application/interpretation of the domestic law.

. Taking account of the fact that ECtHR recognizes a wide margin of appreciation
of States to allocate the compensation, received under the treaty from another
State, to the victims and keeping in mind the position of States
(explicitly/implicitly upheld by the international institutions (the ICJ, the
ECtHR)) that States do not have obligation to grant compensation to the victims if
they have paid such compensation to the State representing the interests of the
victims (it does not matter whether the victims really received any compensation
from their State), one can argue that the compensation paid directly to the victims
1s more favourable to the victims and more effective than interstate compensation.
Generally, the victims of the totalitarian regimes fail to complain in the ECtHR
and the HR Committee about the provisions of certain treaties which impede their
claims for State compensation (e.g. State waiver clauses concerning claims for
compensation to the victims, suspension of the victims’ claims for compensation)
because of the lack of ratione temporis and ratione materiae jurisdiction of these
international institutions or due to the fact that such restrictions of the victims’

rights are justified.

Standards of International Law which a State that Undertook to Pay Compensation

to Victims of Totalitarian Regimes shall abide by

9. The case-law of the ECtHR seeks to ensure that State institutions deal with the

applications of the victims of the totalitarian regimes and enforce the decisions
passed within reasonable time-limits which should be embodied in the domestic

law.

10. Under the case-law of the ECtHR States deciding on the time (e.g. the length of

the national process) needed to comply with their obligations to the victims of the
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totalitarian regimes should take the specific situation of such victims into
consideration.

11. The case-law of the ECtHR is aimed at ensuring that the principle of legal
certainty is observed. A lack of legal certainty, created by frequent amendments to
the domestic law and/or conflicting interpretation of domestic law, shall be
eliminated within reasonable time-limits; the final decisions passed by the
domestic courts or non-judicial institutions can be quashed only when it is
necessary by circumstances of a substantial and compelling character. If a
domestic legal act is recognized to be illegal (contravening the Constitution of a
State) and it is annulled pursuing a general interest by a domestic court, under the
ECHR/Article 1 of Protocol No. 1 to the ECHR, the victim’s right to State
compensation created by such an annulled act is not protected and a State does not
have any obligation to grant such compensation enacting another legal act. The
ECtHR, as a rule, taking account of a wide margin of appreciation of States in
making reparation to the victims of the totalitarian regimes, does not prohibit the
legislator from amending domestic legal acts worsening the situation of the
victims on condition such amendments are made with a view to addressing an
issue of general interest, but not for the specific purpose of interfering with the
proceedings which the applicants have brought.

12. In the case-law of the ECtHR, States can pay compensation in instalments if they
are made within clearly fixed time-limits and States comply with such time-limits.

13. The influence of the ECHR on domestic law of States in the field of prohibition of
discrimination is rather weak. The recognition of a certain situation to be
discrimination is problematic under Article 14 of the Convention for some
reasons. First, Article 14 of the ECHR is not autonomous; second, the ECtHR
often agrees with States that the different victims of the totalitarian regimes are
not in a relevantly similar situation; third, the ECtHR can recognize that such a
difference in the treatment is justified.

Role of International Law Taking Additional Measures in order to Increase

Effectiveness of Complying with State Obligations to Pay Compensation

14.In soft law, there are no explicit provisions stating that compensation is not

effective if not followed by State apology, commemorations, disclosure of the
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truth, etc, but one can argue that such a position is upheld implicitly when it is
appropriate to take such non-pecuniary measures. The practice of the HR
Committee and the ECtHR does not urge States paying compensation to the
victims of the totalitarian regimes to apply other reparation forms, including
satisfaction.

15.1n the case-law of the ECtHR, under the acts of international organizations and
soft law, more and more often States are being urged to give the victims the right
to be heard while establishing compensation mechanism by States.

16. Although under the domestic legal acts of States there are examples of indexation,
non-taxation of compensation paid to the victims of the totalitarian regimes and
using income for the benefit of the victims, States do not have any legal
obligation to take such measures under international law. One can see no
suggestions on such measures in soft law either.

* To sum up, if a State has not undertaken any obligation to pay compensation,
international law does not have impact upon domestic law. If a State undertakes
obligation to pay compensation, international law provides domestic law with the
standards which shall/should be followed under domestic law,; and such interface
between international and domestic law ensures more efficient establishment and
enforcement of the Nazi and Communist victims’ right to compensation. However, due to
the impact of domestic law and a wide margin of appreciation of States, the interface
between international and domestic law cannot ensure the maximum protection of the

rights of the Nazi and Communist victims in all cases.

MAIN SUGGESTIONS

Suggestions to States
1. As this research shows, one of the most common reasons for recognition of the
applications/communications of the victims of the totalitarian regimes concerning
State compensation inadmissible in the ECtHR and the HR Committee is the lack
of jurisdiction of these institutions. Consequently, it is proposed to give such
jurisdiction to the institutions mentioned above (e.g. concluding a separate
Protocol to the ECHR, the ICCPR). Furthermore, States could establish a special

international institution which could have jurisdiction to decide on the claims for
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compensation of the victims of the Nazi and Communist regimes. Such an
international institution might be composed of former judges of the ECtHR,
former HR Committee members, former judges of Supreme domestic courts and
scholars competent in the field of compensation to the victims of widespread and
serious human rights violations; the special institution could base its decisions on
the case-law of the ECtHR, the IACtHR, the HR Committee, soft law, the good
practice of States and legal doctrine. However, doubting whether States undertake
such obligations, one should consider the possibility to give the judgments, views
of the ECtHR, the HR Committee or a special institution not binding force, but
recommendatory power. Adopting such recommendations international
institutions would help States form the unified policy of compensation to the
victims of the Nazi and Communist regimes, making it compatible with the
standards of international law as much as possible.

2. Taking account of the fact that domestic legal acts on compensation to the victims
of the totalitarian regimes, as it is established in this dissertation, differ, the author
proposes to conclude a treaty whereby the standards, the rules for the payment of
compensation to the victims of the Nazi and Communist regimes and the
provisions related to the recipients of such compensation would be entrenched.
However, there are some doubts concerning such a proposal, at least nowadays.
As a result, it is recommended to consider the possibility to prepare at least
guidelines whereby the States’ good practice and recommendations on the
compensation to the victims of the totalitarian regimes would be embodied.

Suggestions to ECtHR

1. Tt is suggested that this Court considering the justification (proportionality) of the
restrictions on the rights of the victims of the totalitarian regimes should give
more weight to particular sufferings of the victims as well as the protection of
their right to compensation and it should not acknowledge such a wide margin of
appreciation of States in paying compensation to these victims.

2. It could be suggested that the ECtHR change its case-law on jurisdiction to
consider the cases related to compensation for the international crimes committed
during the Nazi and Communist regimes in cases when a responsible State itself

has not undertaken any obligation to make such compensation. As the ECtHR
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seeks to ensure the real and effective protection of human rights under the ECHR
and/or Protocols to it, while judging the current claims of the Nazi and
Communist victims for compensation, the ECtHR should not take into
consideration the fact that the damage has been sustained before the entry into
force of the ECHR/Protocols to it (such a position of the Court could have impact

on its ratione temporis jurisdiction).
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VALSTYBES KOMPENSACIJA NACIU IR KOMUNISTINIU REZIMU
NUSIKALTIMU AUKOMS: TARPTAUTINES IR NACIONALINES TEISES
SAVEIKA (REZIUME)

Tiriamos problemos pagrindimas ir aktualumas

Nepaisant Zzmogaus teisiy pazeidimy totalitariniy rezimuy metais masinio ir sisteminio
pobiidZio, nepaisant to, kad buvo imtasi tam tikry Zalos atlyginimo naciy ir komunistiniy
rezimy (taip pat toliau — totalitariniai rezimai)® aukoms priemoniy mazdaug prie$
60 mety ir veéliau ir tarptautiniu lygmeniu totalitariniy reZimy aukos gerbiamos,
pripazistamos ju kancios, o totalitariniy rezimy nusikaltimai smerkiami, kompensacijos
mokeéjimas naciy ir komunistiniy rezimy aukoms iki Siol kelia gana daug problemuy.

Pirma, daznai valstybés neprisiima isipareigojimu dél kompensacijos tam tikroms
,pamir§toms* (angl. — forgotten victims)* naciy ir/ar komunistiniy rezimy aukoms. Net
valstybés pazeid¢jos, atlygindamos Zala aukoms, supranta tai ne kaip savo pareiga, o
kaip nuolaida derantis®. Kartais valstybés nenustato kompensacijos aukoms dél to, kad
jos laikomos ,,nenusipelniusiomis aukomis* (angl. — “undeserving victim”)’".

Antra, 1§ pirmo zvilgsnio aukos lyg ir turi teis¢ gauti kompensacija, bet dél
nacionalinés teisés taikymo, aiSkinimo, $i auky teis¢ yra netikra, neigyvendinama.
Terminai auky pareiskimui dél kompensacijos pateikti, irodinéjimo sunkumai, teisinio
tikrumo stoka — visa tai ir daug kity veiksniy yra klititis kompensacijai gauti. Kadangi
teis¢ 1 kompensacija nustatoma skirtingy valstybiy teisés aktuose, yra auky,

3

Lprasmegusiy“ tarp valstybiy istatymu (rus.—,, nposarusuwiuecs” meascoy 3axoHamu

* Doktrinoje XX amZiaus totalitariniais reZimais Europoje laikomi naciy reZimas Vokietijoje ir

okupuotose/kolaboravusiose su naciy okupacine valdZia valstybése (pvz., Belgijoje, Pranciizijoje, Danijoje,
Nyderlanduose), komunistiniai reZimai Centrinéje ir Ryty Europoje ir faSistinis reZimas Italijoje. CLOSA
MONTERO, Carlos. Study, i$nasa 5, p. 12, 16.

*“ HENRY, Marilyn, i$nasa 7, p. 216; LUDI, Regula, i$nasa 7, p. 143; ROMBOUTS, Heidy; SARDARO, Pietro; ir
VANDEGINSTE, Stef, iSnasa 7, p. 472; CoBeTckue BOCHHOILUICHHBIC — ,,3a0BIThIC™ JKepTBHI Hamu3Mma, Kontakte-
Konrakter, O0beiMHEHIE KOHTAKTOB co crpaHamu OwiBmiero Coserckoro Cotrosa, HosOps 2011 . [interaktyvus].
[ziGiréta 2013 m. rugséjo 11d.]. Prieiga per interneta: <http://www.kontakte-
kontakty.de/russisch/pomoschsowwoennoplen.php>.

0 BASSIOUNI, Cherif M., i$naga 8, p. 231-232.

31 BARKAN, Elazar. Between Restitution and International Morality. Fordham International Law Journal, 2001,
Vol. 25, p. 51-57; BARKAN, Elazar. The Guilt of Nations <...>, iSnaSa 9, p. 131-142. Pvz., E. Barkan nagrinéja
Sudety vokieéiy reikalavimus dél Zalos atlyginimo i§ Cekijos dél ju istrémimo i§ Cekoslovakijos i Piety Vokietija
po Antrojo pasaulinio karo. Sudety vokieciai laikomi ,,nenusipelniusiomis aukomis®, nes dauguma Sudety vokie¢iy
palaiké naciy rezima, turéjo naudos i§ okupacijos (pvz., jiems buvo atiduota zydy nuosavybeé). Taip pat 1950-
aisiais m. Vokietijoje vyko diskusijos dél kompensacijos mokéjimo romams uz naciy persekiojima, buvo
svarstoma, ar romai yra ,,nusipelniusi* auka. Kai kurie tvirtino, kad persekiojimo priemonés, nukreiptos i romus,
buvo tam tikru laipsniu pateisintos romy nusikalstamu elgesiu. Pla¢iau zr. LUDI, Regula, i$nasa 7, p. 136-141.
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cmpan)”. Tokiomis ,,prasmegusiomis® aukomis daZnai vadinami Krymo totoriai
(deportuotos tautos atstovai), kurie dél vieny prieZzasCiy negaléjo biiti reabilituoti pagal
Rusijos Federacijos (toliau— RF) nacionaline teise™, o dél kity priezas¢iy— pagal
Ukrainos nacionaling teisq54.

TreCia, bitina pazyméti, kad aukos daZznai nepatenkintos suteikiama
kompensacija, jos dydziu, mokéjimo tvarka ir pan. Pripazintina, kad aukos gali patirti
papildoma skausma net po to, kai pats juy teisiy paZeidimas nutrauktas (angl.— re-
victimisation™, re-traumatization®®). Tokji papildoma skausma inter alia gali sukelti ne
tik atsisakymas suteikti aukos statusa, bet ir auky nepasitvirting lukesciai, skausmas,
iSgyvenimai valstybés institucijose (pvz., teismuose, specialiose komisijose). Be to,
reikia turéti omenyje, kad kartais pacios kompensacijos priemimas 1§ auky pusés gali
biti problemiskas. Pvz., aukos gali suprasti kompensacijos priémima kaip zuvusiy
artimyjy, draugy arba savo paciy kanciy iSdavystg, nuZzudyty asmeny atminimo
idavyste’’. Taigi daznai kyla klausimy, kas turéty gauti kompensacija, kokie
kompensacijos tipai, dydis, formos yra tinkamesnés, kokie kompensacijos mokéjimo
biidai (teisminiai arba neteisminiai, tarpvalstybiniai ar tiesiogiai aukoms) turéty biti ir

pan. Vis dar pateikiami auky pareiSkimai dél kompensacijos tiek nacionaliniu, tiek

> POTMHCKU, Apcennit. In Kpyenwiti cmon ,, Coyuanvnoe u npagogoe nonodliCeHue Hepme NnoIUmuyecKux
penpeccuil 6 COBpeMeHHOU YKpauHe: YKpAuHCKuil u 3apybedichviil 63214061 Ha npobnremy”, 15/01/2014
[interaktyvus]. [ZiTiréta 2014 m. kovo 11 d.]. Prieiga per interneta: <http://urokiistorii.ru/history/soc/51980>.

>3 Disertacijos ra§ymo diena Krymo totoriai, gyvenantys Ukrainoje, negaléjo biti reabilituoti RF dél netinkamo RF
KT nutarimo aiSkinimo. RF buvo aiSkinama, kad Sie asmenys turi biiti reabilituojami pagal asmens nuolatinés
gyvenamosios vietos nacionaling teisg, t.y. pagal Ukrainos nacionaling teisg. Informacija apie besitgsianti
bylinéjimasi RF nacionaliniame teisme disertacijos autorei prane$é el. pastu Zmogaus teisiy apsaugos centro
»Memorial®“ teisininké Olga Kosorez 2013 m. gruodzio 24 d. [interaktyvus]. [ziGréta 2013 m. gruodzio 24 d.].
Asmeninis pranesimas.

>* Zr. Tloctanosa Bepxosuoi Paau Vipaincekoi PCP ,IIpo mopsaok BBeieHHs B it 3akoHy Ykpainchkoi PCP
»I1po peaOimiTamito >KEpPTB MOJNITHYHHMX penpeciii Ha VYkpaini“, M. Kuis, 17 kBitHs 1991 poky N 963-XII
(Bimomocri BepxosHoi Pamn YPCP (BBP), 1991, N 22, CcT. 263), 4 str.
[interaktyvus]. [Ziliréta 2013 m. rugséjo 5 d.]. Prieiga per interneta: <http://zakon2.rada.gov.ua/laws/show/963-12>.
Nutarimo teksta rusy kalba zr. <http://www.memo.ru/rehabilitate/resp/ukraine.htm>.

> HUYSE, Luc, i$nasa 11, p. 61-62.

%6 Basic Principles and Guidelines <...>, i§nasa 12, 10 principas.

7 HAMBER, Brandon. Narrowing the Micro and Macro <...>, iSnaSa 13, p.568; HAMBER, Brandon.
Transforming Societies <...>, iSnasa 13, p. 86-91, 109. Pvz., 1952 m. asmenys protestavo dél Izraelio deryby su
Vokietija dél Zalos atlyginimo, nes, anot ju, Vokietijos ,,kruviny pinigy* pri€mimas buvo koncentracijos stovykly
auky isdavysté. BARKAN, Elazar. The Guilt of Nations <..>, i$nasa 9, p. 9, 24. Pazymima, kad ypa¢ auky
jausmas, kad priémus piniging kompensacija, bus susilpninti jy reikalavimai dél teisingumo ir tiesos,
padidéja, kai aukos mano, kad valstybé neatstovauja ju interesams, nori iSpirkti savo kaltg¢ kruvinais pinigais,
nevykdo zmogaus teisiy pazeidimy tyrimo ir nebaudzia uz Siuos padarytus pazeidimus. Placiau zr. DAVID, Roman;
CHOI YUK-PING, Susanne. Victims on Transitional Justice: Lessons from the Reparation of Human Rights
Abuses in the Czech Republic. Human Rights Quarterly, 2005, Vol. 27, p. 403-405.
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tarptautiniu lygmeniu; priimami aktualiis nacionalinés teisés aktai ar juy pakeitimai,
rengiamos mokslinés publikacijos.

Tyrimo objektas

Disertacijos tyrimo objektas yra tarptautinés ir valstybiy nacionalinés teisés saveika
itvirtinant ir jgyvendinant naciy ir komunistiniy rezimy auky teis¢ i valstybés piniging
kompensacija.

Be kompensacijos, yra ir kity valstybés Zalos atlyginimo formuy: restitucija,
satisfakcija, garantijos, kad pazeidimas nepasikartos, reabilitacija bei kitos Zzalos
atlyginimo formos™. Kitos valstybés Zalos atlyginimo formos analizuojamos tik tiek,
kiek jos daro itaka valstybés kompensacijos nustatymui (pvz., atsakomybés
pripazinimas), valstybés kompensacijos veiksmingumui (pvz., atsipraSymas, tiesos
atskleidimas ir pan.) arba susijusios su bendrais klausimais, aktualiais sprendziant ne tik
del kompensacijos (pvz., terminas pareiSkimui pateikti, valstybés imunitetas).

Nors piniging kompensacija aukoms gali teikti skirtingi subjektai (ne tik
valstybés, bet ir kalti fiziniai asmenys, juridiniai asmenys (kompanijos), taciau Sioje
disertacijoje nagrin¢jamos tik valstybés mokamos kompensacijos aukoms. Disertacijoje
tarpvalstybinis kompensacijos mechanizmas nagrin¢jamas tik tiek, kiek biitina nustatyti
jo itaka asmeny reikalavimams dél kompensacijos. Darbe ypatingas démesys skiriamas
Vokietijos Federacinés Respublikos ir RF (t. y. valstybiy, laitkomy valstybiy pazeidéjy
teisiy ir pareigy tgs€¢jomis) teisiniam reguliavimui del kompensacijy atitinkamai naciy ir
komunistiniy rezimy aukoms. Taciau yra jvairiy pagrindy valstybés pareigai/teisei
sumokeéti kompensacija (pvz., atsakomybé, solidarumas, nepagristas praturtéjimas), todél
darbe démesys skiriamas ir kity skirtingy valstybiy, kuriy gyventojai nukentéjo nuo Siy
rezimy, praktikai.

D¢l kompensacijos totalitariniy rezimy aukoms praktikos {vairiapusiSkumo,
didziulés apimties bei siekiant didesnio Sio darbo aktualumo, naudingumo, disertacijoje

plac¢iau pristatoma ir analizuojama XX amZziaus pabaigos —misy dieny valstybés

% Rengiant van Boven/Bassiouni principus buvo paZyméta, kad Zalos atlyginimo formy sarasas turéty buti
laikomas atviru. Report of the consultative meeting on the draft Basic principles and guidelines on the right to a
remedy and reparation for victims of violations of international human rights and humanitarian law,
E/CN.4/2003/63, iSnasa 14, para. 141. Taip pat apie kitas galimas Zalos atlyginimo formas Zr. BASSIOUNI,
Cherif M., i$nasa 8, p. 267; ZWANENBURG, Marten, iSnasa 14, p. 666; Draft Declaration of International Law
Principles on Reparation for Victims of Armed Conflict (Substantive Issues) and Commentaries, i$nasa 14, 1 str.;
Case of Loayza-Tamayo v. Peru, Judgment of November 27, 1998 (Reparations and Costs), I/A Court of H.R.,
Series C No. 42, para. 85.
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kompensacijos mokéjimo praktika. Ankstesnio laikotarpio pavyzdziai pateikiami tik tiek,
kiek aktualiis Siuo metu kylantiems ir disertacijoje nagrin¢jamiems klausimams dél
kompensacijos uz naciy/komunistiniy rezimy metais padaryta zala arba siekiama
palyginti skirtingo laikotarpio reguliavima, praktika.

Neabejotina, galima biity pateikti daug jvairiy skirtingo laikotarpio totalitariniy
rezimy pavyzdziy skirtingose valstybése, taciau Sioje disertacijoje pasirinkta nagrinéti
teis¢ 1 kompensacija uz biitent naciy ir komunistiniy rezimy metais (XX amziuje)
Europos valstybése patirta zala.

Reikéty pripazinti, kad daZznai valstybés kompensacijai totalitariniy rezimy
aukoms itakos turéjo politiniai, ekonominiai interesai, spaudimas, moraliniai motyvai’’,
taCiau Sioje disertacijoje analizuojami tik teisiniai kompensacijos gavimo aspektai, ne
teisinio pobiidZzio mokslininky argumentai, teiginiai naudojami siekiant labiau suprasti
auky norus ir pageidauting teisini reguliavima. Kompensacijos totalitariniy reZimuy
aukoms klausimai nagrin€¢jami tarptautinés ir nacionalinés teisés saveikos kontekste.
Siekiant nustatyti auky teisés | kompensacija itvirtinima ir jgyvendinima tarptautiniu
lygmeniu, disertacijoje 1§ esmés nagrin¢jama tarptautinés Zmogaus teisiy teis€s ir
nacionalinés teisés saveika. [ tyrimo objekta néra jtraukiami tarptautinés humanitarinés
teisés ir nacionalings teis€s saveikos aspektai kompensacijos totalitariniy rezimy aukoms
srityje®’. Nenagrinéjama ir tarptautinés privatinés teisés ir nacionalinés teisés saveika,
Europos Sajungos (toliau — ES) teisés ir nacionalinés teisés saveika Sioje srityje.

Disertacijoje visy pirma nagriné¢jama paciy tiesiogiai nuo totalitariniy rezimy
nukentéjusiy asmeny, t. y. tiesioginiy auky (visy pirma fiziniy asmeny, bet taip pat ir
(religiniy) bendruomeniy), patirta zala ir joms (ju teisiy peréméjams, ipédiniams)

mokama valstybés kompensacija uz patirta turting ir/ar neturting (moraling) zala. Taciau

%9 Pla¢iau zr. COLONOMOS, Ariel; ir ARMSTRONG, Andrea, i$nasa 20, p- 392-393; 395; 409; HENRY, Marilyn,
iSnasa 7, p. 5; BARKAN, Elazar. The Guilt of Nations <...>, i§nasa 9, p. 3-29; p. 144, 148; Merkel may speed up
the return of Nazi art haul to victims' heirs, Philip Sherwell, 27 December 2013 [interaktyvus]. [zifiréta 2014 m.
sausio 9d.]. Prieiga per interneta: <http://www.independent.ie/world-news/europe/merkel-may-speed-up-the-
return-of-nazi-art-haul-to-victims-heirs-29868571.html>; Lietuvos Respublikos kompensacijos uz zydy religiniy
bendruomeniy nekilnojamaji turta istatymo projekto 2010 m. birzelio 23 d. aiSkinamasis rastas [interaktyvus].
[zitiréta 2011 m. birZelio 14 d.]. Prieiga per interneta: <www3.Irs.It/pls/inter3/dokpaieska.showdoc 1?7p id=376485
&p_query=&p_tr2=>; U.S.-France Holocaust-reparation talks renew focus on firm planning bid on Purple Line job,
by Katherine Shaver, Published: February 21, 2014 [interaktyvus]. [zifiréta 2014 m. balandzio 11 d]. Prieiga per int
erneta: <http://www.washingtonpost.com/local/trafficandcommuting/us-french-talks-begin-on-compensation-for-
holocaust-victims-deported-on-sncf-trains/2014/02/20/ace89634-9a4d-11e3-b931-0204122c514b_story.html>.

% Disertacijoje nagrinéjami inter alia tarptautinés humanitarinés teisés pazeidimai, tadiau asmeny teisés |
kompensacija klausimai nagrinéjami remiantis tarptautine Zmogaus teisiy teise.
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siekiant nustatyti tam tikras problemas, susijusias su kompensacija, arba galimus
valstybés veiksmus totalitariniy reZimy auky labui (pvz., nustatyti prieigos teis¢ prie
anksciau veikusiy tarnybu archyvo), disertacijoje nagrin¢jami ir kity asmenu (pvz.,
asmeny, kuriems taikoma liustracija, netiesioginiy auky) skundai ir jy vertinimas.
Disertacijos tyrimo tikslas ir uZdaviniai

Disertacijos tyrimo tikslas yra atskleisti tarptautinés teisés ir valstybiy nacionalinés
teisés saveika jtvirtinant ir jgyvendinant asmeny teisg 1 valstybés piniging kompensacija
uz naciy ir komunistiniy rezimy metais patirta zala; identifikuoti kompensavimo
problemas ir pasiiilyti nustatyty problemy sprendimo buidus.

Siekiant disertacijoje nurodyto tikslo keliami tokie tyrimo uzdaviniai:

1. Apibidinti naciy ir komunistiniy rezimy nusikaltimus ir teisei 1
kompensacija svarbius elementus, kompensacijos formas, tipus ir
kompensacijos mokéjimo biidus tarptautinés ir nacionalinés teisés saveikos
kontekste.

2. Atskleisti tarptautinés ir nacionalinés teisés tarpusavio rysj analizuojant
pagrindines naciy ir komunistiniy reZimy nusikaltimy auky reikalavimy del
kompensacijos priimtinumo tarptautinése ir nacionalinése institucijose
problemas.

3. Nustatyti pagrindines valstybés prisiimty jsipareigojimy mokeéti
kompensacija naciy ir komunistiniy rezimy aukoms igyvendinimo
problemas ir tarptautinés teisés vaidmeni jas sprendziant.

4. Pasitlyti tarptautinés ir nacionalinés teisés priemones, kurios uZztikrinty
veiksmingesni naciy ir komunistiniy rezimy nusikaltimy auky teisés i
valstybés kompensacija jtvirtinima ir jgyvendinima.

Tyrimo Saltiniy apZvalga
Zinoma, siekiant atskleisti tarptautinés ir nacionalinés teisés saveika valstybés
kompensacijos totalitariniy rezimy aukoms srityje naudojami tiek tarptautinés teisés, tiek
valstybiy nacionalings teisés Saltiniai.

Disertacijoje remiamasi valstybiy tarptautinémis sutartimis, tarptautiniy
organizacijy institucijy teisés aktais. Disertacijoje svarbi vadinamoji neprivaloma

teis¢/,,minkStoji* teis¢ (angl. —soft law) (toliau —neprivaloma teis¢€): ypatinga vieta
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darbe uZima van Boven/Bassiouni principai®; taip pat remiamasi Pagrindiniais
teisingumo principais nusikaltimo ir piktnaudziavimo valdzia aukoms®, Cikagos
principais dél pokonfliktinio teisingumo®; Atnaujintais Zmogaus teisiy apsaugos ir
skatinimo principais {veikiant nebaudZiamuma (Joinet/Orentlicher principais)64,
Tarptautinés teisés asociacijos deklaracija dél tarptautinés teisés principy dél zalos
atlyginimo ginkluoto konflikto aukoms (materialiniai klausimai)®’, Tarptautinés teisés
asociacijos alos atlyginimo mechanizmo proceso principais®. Tiriama neprivaloma
teis¢, kuri yra skirta biitent disertacijoje nagriné¢jamy totalitariniy rezimy nusikaltimy
auky Zalos atlyginimo klausimams (Terezino deklaracija®’, Restitucijos ir kompensacijos
gairés ir geriausios praktikos dél uZgrobto nekilnojamojo turto®, Vagingtono
konferencijos principai®®, Vilniaus forumo deklaracija’®).

Taciau svarbu nustatyti, kokias realias teisinés gynybos priemones tarptautiniu
lygmeniu turi aukos. Tai gali parodyti tarptautiniy Zmogaus teisiy institucijy praktika.
Tarptautiniu (universaliu) lygmeniu pasirinkta analizuoti Jungtiniy Tauty Zmogaus teisiy
komiteto (toliau —JT ZTK) praktika. Tarptautinio Teisingumo Teismo (toliau — TTT)
praktika tirtama tik tiek, kiek gali buti aktuali/naudinga asmeny teisei 1 valstybés
kompensacija atskleisti. Disertacijoje ypa¢ svarbia vieta uzima Europos Zmogaus Teisiy
Teismo (toliau — EZTT) praktika. Amerikos $aliy zmogaus teisiy teismo (toliau — AZTT)
jurisprudencija irgi yra gana svarbi disertacijos tikslais.

Zinoma, sickiant nustatyti tarptautinés ir nacionalinés teisés saveika, disertacijoje
svarby vaidmenj vaidina valstybiy nacionalinés teisés aktai ir ju parengiamoji medZiaga,

nacionaliniy teismy praktika.

%! Basic Principles and Guidelines <...>, i§nasa 12.

%2 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, i$nasa 26.

5 International Guidelines on Post-Conflict Justice: The Chicago Principles, i$nasa 27, p. 41-66.

6% Updated set of principles for the protection and promotion of human rights through action to combat impunity,
iSnasa 28.

5 Declaration of International Law Principles on Reparation for Victims of Armed Conflict (Substantive Issues),
iSnasa 29.

6 Resolution 1/2014. Reparation for Victims of Armed Conflict. Procedural Principles For Reparation
Mechanisms, i$nasa 30.

87 Terezin Declaration on Holocaust Era Assets and Related Issues, iSnasa 31.

% Guidelines and Best Practices for the Restitution and Compensation of Immovable (Real) Property <..>,
iSnasa 18.

% Washington Conference Principles On Nazi-Confiscated Art Released in connection with the Washington
Conference on Holocaust-Era Assets, iSnasa 33.

7 Vilnius Forum Declaration, 5 October 2000 [interaktyvus]. [ZiGiréta 2014 m. kovo 16 d.]. Prieiga per interneta:
<http://www.lootedart.com/MFV7A818610>.
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Be to, siekiant suzinoti jvairiy mokslininky nuomone, vertinima disertacijos
tyrimo srityje, analizuojamos mokslininky publikacijos, konferencijuy medZiaga,
praneSimai. Visy pirma, paminétina prof. dr. C. Closa Montero ,,Valstybiy nariy
naudojamy totalitariniy reZimy nusikaltimy Europoje atminimo priemoniy studija®,
kurioje pateikiama faktiné esamy ES valstybiy nariy priemoniy, teisés akty, praktikos,
metody, turinéiy ry$j su totalitariniy rezimy nusikaltimais, apzvalga’'. Disertacijoje
remiamasi tam tikromis publikacijomis, skirtomis valstybiy pereinamojo laikotarpio
teisingumui (angl. — transitional justice) arba vadinamajam pokonfliktiniam teisingumui
(angl. — post-conflict justice). Siose publikacijose daZniausiai yra pateikiama jvairiy
zalos atlyginimo formu (neapsiribojant kompensacija) apzvalga, pristatomos jvairios
zalos atlyginimo savokos, teorijos, nuomonés (pvz., d¢l asmeny teisés 1 kompensacija
pagal tarptauting teis¢ buvimo), pasitilymai dél teisés i Zalos atlyginima (neapsiribojant
kompensacija) igyvendinimo, kai kuriuose skyriuose nagrin¢jama/minima ir
kompensacijos uZ naciy rezimo nusikaltimus istorija’”. Identifikuoti kompensavimo
problemas konkreCiose valstybése leidZzia moksliniai darbai, kuriuose iSdéstoma tam
tikry valstybiy patirtis Zalos atlyginimo srityje, daZniausiai tik neZymiai minint ar
neminint §iy valstybiy nacionalinés teisés saveikos su tarptautine teise’”. Disertacijoje
analizuojami moksliniai darbai, kuriuose pateikiama bendra EZTT praktikos apzvalga
pereinamojo laikotarpio teisingumo srityje, detaliai nenagrin¢jant kompensacijos
problemy totalitariniy rezimy aukoms’®. Be to, naudojamasi publikacijomis, skirtomis tik
atskiriems klausimams, susijusiems su Sios disertacijos tema (dazniausiai tai yra
valstybés imuniteto, nuosavybeés teisiy atkiirimo klausimai)”.

Siekiant atlikti kuo detalesni ir aktualesni, naujesni tyrima naudojamasi

informacija, pateikta jvairiy organizacijy (visy pirma ,,Konferencijos d¢l materialiniy

" CLOSA MONTERO, Carlos. Study, i$nasa 5, p. 12.

™ Pvz., The Handbook of Reparations. New York: Oxford University Press Inc., 2006; Out of the Ashes:
Reparation for Victims of Gross and Systematic Human Rights Violations. Antwerpen: Intersentia, 2005; Human
Rights in Development. Reparations: Redressing Past Wrongs. The Hague: Kluwer Law International, 2003;
Politics and the Past: on Repairing Historical Injustices. Lanham (Md.): Rowman and Littlefield, 2003;
SHELTON, Dinah. Remedies in International Human Rights Law, i$naSa 19; La protection internationale des
droits de I’homme et les droits des victimes/International Protection of Human Rights and Victim’s Rights.
Bruxelles: Bruylant, 2009.

3 Pvz., STAN, Lavinia. Transitional Justice in Post-Communist Romania: The Politics of Memory. New York:
Cambridge University Press, 2013; [IETPOB, A.I'. Peabunumayus sicepms nOIUMUYECKUX PENpeccuii. Onvim
UCMOPUKO-NPABOBO2O aHAU3A, 13nasa 42.

™ Pvz., Transitional Jurisprudence and the European Convention on Human Rights: Justice, Politics and Rights.
Cambridge: Cambridge University Press, 2011; BREMS, Eva, i$nasa 43.

" GATTINI, Andrea. The dispute on jurisdictional immunities <...>, iSnasa 44; ALLEN, T., iSnasa 44.
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zyduy reikalavimy Vokietijai* (angl. — the Conference on Jewish Material Claims Against
Germany), Pasaulio Zydu kongreso (angl. — World Jewish Congress), Europos zydu
kongreso (angl. — European Jewish Congress), , Memorial“ (rus.—,,Memopuan*))
tinklalapiuose ir kituose naujieny tinklalapiuose.

Taigi disertacijoje remiamasi Saltiniais, kuriuose keliama zalos atlyginimo (ypac
kompensacijos) uz naciy ir komunistiniy reZimy nusikaltimus problematika. Su tokiais
nusikaltimais nesusij¢ Saltiniai nagrin¢jami tik tiek, kiek biitina tam tikroms opioms
kompensacijos problemoms nagrinéti (pvz., EZTT praktika kitais panasiais klausimais),
sprendimo biidams, pavyzdziams iekoti (pvz., AZTT praktika) arba ie§kant atsakymy {
bendro pobudzio klausimus, aktualius ne tik naciy ir komunistiniy rezimu nusikaltimuy,
bet ir kity sunkiy tarptautinés Zmogaus teisiy teisé€s ar tarptautinés humanitarinés teises
pazeidimy kontekste (pvz., van Boven/Bassiouni principy analize).

Tyrimo naujumas, teoriné ir praktiné reikSmé

Disertacijos autorés ziniomis, nei LR, nei uZzsienyje néra atlikta moksliniy tyrimy,
kuriuose biity detaliai nagrinéjama tarptautinés ir nacionalinés teisés saveika jtvirtinant ir
igyvendinant naciy ir komunistiniy rezimy auky teisg i valstybés kompensacija. Zinoma,
kaip jau paZzymeéta, yra atskiry aktualiy publikaciju susijusiais klausimais, tafiau S§i
disertacija skiriasi nuo ju savo apimtimi, objektu, tikslu ir t. t. Skirtingai nuo anksc¢iau
atlikty tyrimy’®, §i disertacija néra skirta tarpvalstybiniams mechanizmams analizuoti’’,
analizuojami kiti santykiai — aukos ir valstybés (t. y. nagrinéjamos paciy totalitariniy
rezimy auky galimybés reikalauti kompensacijos 1S valstybés uz patirta zala). Skirtingai
nuo auk$Giau paminéty moksliniy darby’®, disertacijoje nagrinéjama jvairiy valstybiy
kompensacijos mokéjimo praktika tarptautinés ir nacionalinés teisés sqveikos kontekste
padeda nustatyti daugelio valstybiu panaSia pozicija ar bendras, dazniausiai kylancias
problemas, istirti tam tikroje konkreCioje valstybéje pastebétus specifinius klausimus,
galinCius, autorés nuomone, kelti/nekelti problemy; disertacijoje skiriamas déemesys tik

vienai Zalos atlyginimo formai (t. y. kompensacijai) leidzia kiek imanoma detaliau, giliau

7 Pvz., 7r. ZIEMELE, Ineta, i$nasa 45; ZALIMAS, Dainius, i3nasa 45.

" Tarpvalstybiniai mechanizmai, susije su kompensacija naciy ir komunistiniy rezimy aukoms, disertacijoje
analizuojami tik tiek, kiek tai aktualu totalitariniy rezimy auky teisés i valstybés kompensacija igyvendinimui,
siekiant atskleisti tarptautinés ir nacionalinés teisés saveika.

7 Taip pat zr. SVARCA, Inga, i$nada 47; Encyclopedia of Transitional Justice. Cambridge: Cambridge University
Press, 2013; PETTAI, Eva-Clarita; PETTAI, Vello, i$nasa 47; GERVIENE, Silvija, i3nasa 47; SVETIKAITE, Rasa,
iSnasa 47; KUTI, Csongor, iSnasa 47.
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iSnagrinéti galimas problemas, susijusias su kompensacijos skyrimu tarptautinés ir
nacionalinés teisés saveikos kontekste. Taip pat svarbu pazyméti, kad disertacijoje
nagrin¢jami tokie Saltiniai, kuriy analizés ankstesniuose moksliniuose darbuose autorei
nepavyko rasti, bet kurie, autorés nuomone, padeda placiau suzinoti apie kylancias
problemas ir juy priezastis, aktualius jvykius (pvz., {vairiy valstybiy nacionalinés teisés
aktai ir ju projektai, kita parengiamoji medziaga, tam tikri tarptautiniy instituciju
sprendimai, nacionaliniy teismy praktika, praneSimai, kita aktualiausia ir naujausia
informacija, gauta bendradarbiaujant su konkreciu valstybiy ekspertais, mokslininkais,
skaitant naujienas {vairiy organizacijy tinklalapiuose, taip pat Ziniasklaidoje).

Tokio pobiidzio tyrimas turi gana didele prakting reikSme¢. Mokslinis darbas
naudingas naciy ir komunistiniy rezimy nusikaltimy aukoms (auky atstovams).
Disertacijoje nagrin¢jami aspektai padeda atsakyti 1 daugeli aukuy klausimy, taip pat
mokslinis darbas turéty padéti aukoms nekartoti ty paciy klaidy kreipiantis 1 tarptautines
institucijas. Disertacijos tyrimas aktualus ir nacionalinéms valdZios institucijoms
(istatymu leidéjui, teisminei ir vykdomajai valdZiai), nes disertacijoje nustatytos
pagrindinés problemos, kylanCios dél netinkamy nacionaliniy valdZios institucijy
veiksmy ar neveikimo kompensacijos totalitariniy rezimy aukoms moké&jimo srityje, ir
teikiami Siy problemy sprendimo budai. Be to, disertacija idomi ir mokslininkams,
studentams ir kitiems, norintiems pagilinti savo Zinias bei ieSkantiems tyrimo krypciu.
Nors disertacijoje nagrin¢jama tik valstybés kompensacija uz naciy ir komunistiniy
rezimy nusikaltimus, pateikta analizé galéty buti naudinga ir nustatant valstybés
kompensacija uz kitus panaSius sunkius, masinius, sisteminius tarptautinés zmogaus
teisiy teis€s ir/ar tarptautinés humanitarinés teisés pazeidimus.

Tyrimo metodika

Disertacijoje loginis metodas naudojamas pagrindinéms kompensacijos mokéejimo
problemoms atskleisti, sugrupuoti, tyrimo iSvadoms padaryti. Sisteminés analizés
metodas naudojamas siekiant kompleksiskai atskleisti problemas. Siekiant nustatyti
valstybés kompensacijos nustatymo ar nenustatymo prieZastis, disertacijoje démesys
skiriamas ir teleologiniam metodui. Apzvelgiant kompensacijos mokéjimo totalitariniy
rezimy aukoms istorinj aspekta, siekiant nustatyti nacionalinio teisinio reguliavimo bei
tarptautiniy institucijy (ypa¢ anksciau veikusios Europos zmogaus teisiy komisijos

(toliau — EZT Komisija) ir EZTT) praktikos evoliucija, svarbus ir istorinis metodas. Be
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abejo, tokio pobiidzio tyrimas negaléty biiti atliktas nenaudojant lyginimo metodo.
Disertacijoje, remiantis lyginimo metodu, tirta jvairiy valstybiy nacionaliné teis¢, EZT
Komisijos, EZTT, JT ZTK ir AZTT praktika, mokslininky nuomonés vienu ar kitu
disertacijai aktualiu klausimu. Dokumenty analizés metodas taikomas analizuojant, pvz.,
valstybiy nacionalinés teisés aktus, nacionaliniy teismy ir tarptautiniy teismu bei kity
institucijy praktika, sprendimus. Siekiant giliau suZinoti apie problemas, su kuriomis
susiduria totalitariniy rezimy aukos, remiamasi ir pokalbio metodu (buvo diskutuota su
specialistais, dirbanciais tiriamoje srityje).

Disertacijos ginamieji teiginiai:

1. Tarptautiné teisé nesuteikia naciy ir komunistiniy rezimuy aukoms/juy teisiy
peréméjams, ipédiniams teisés 1 valstybés kompensacija uZz patirta Zalg ir
atitinkamai nesukuria pareigy valstybéms tokia kompensacija suteikti. Remiantis
tarptautine teise valstybés tik skatinamos suteikti Zalos atlyginima (iskaitant
kompensacija) aukoms/ju teisiu peréméjams, ipédiniams. Taigi totalitariniy
rezimy aukos/ju teisiy perémejai, {pédiniai igyja nacionalinéje ir/ar tarptautinéje
teis¢je 1gyvendinama teis¢ 1 kompensacija, tik jeigu pati valstybé isipareigoja
suteikti tokia kompensacija (nacionalinéje teis€je ar tarptautinéje sutartyje).

2. Valstybei isipareigojus suteikti kompensacija totalitariniy rezimy aukoms ar
nejsipareigojus, pagal tarptauting teis¢ valstybé neturi pareigos pasalinti asmeny
reikalavimy dél kompensacijos/didesnés kompensacijos priimtinumo problemuy,
kylan¢iy valstybiy nacionalingje teis¢je (pvz., nacionalinéje teiséje nustatyty
kompensacijos dydzio ribojimy, teisés 1 teisma ribojimuy, jrodin¢jimo bei
nacionalinés teisés aiSkinimo/taikymo problemuy, tarptautinése sutartyse nustatyty
kliticiy aukuy reikalavimams ir pan.), jeigu valstybiyu nacionalinéje teis€je
laikomasi tarptautinés teisés standarty, tokiais ribojimais siekiama tam tikry
teiséty tiksly.

3. Tik jeigu pati valstybé nustaté pagrinda totalitariniy rezimy auky kompensacijai,
isijungia EZTK, EZTK Protokoly/Pakto apsaugos mechanizmas. Tarptautiné teis¢
reguliuoja valstybés prisiimty isipareigojimy deél kompensacijos totalitariniy
rezimy aukoms igyvendinima, nustato standartus, kuriy turi laikytis valstybés,

pacios prisiémusios isipareigojima dél kompensacijos aukoms (pvz., vykdyti
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prisiimtus jsipareigojimus laiku, uztikrinti teisinj tikruma, nediskriminuoti auky ir
pan.).

4. Pagal tarptauting teis¢ valstybés skatinamos imtis tik tam tikry papildomy
priemoniy valstybés isipareigojimy mokéti kompensacija igyvendinimo
veiksmingumui pasiekti (pvz., auky | zalos atlyginimo procesa jtraukimas).

Disertacijos struktiira

Disertacija sudaro jvadas, tiriamoji dalis, iSvados ir pasitilymai, Saltiniy sarasSas. [vade
formuluojama tyrimo problema ir pagrindziamas tyrimo aktualumas, nustatomas tyrimo
objektas, tikslas ir uzdaviniai, apzvelgiami tyrimo Saltiniai, tyrimo naujumas, teoriné ir
praktiné reikSmé, naudojami metodai, pateikiami ginamieji teiginiai. Tiriamoji dalis
susideda 1§ trijy daliy, daliy skyriai padalinti | poskyrius, kuriuose nagriné¢jami atskiri
tyrimo objekto klausimai. Pirmoje disertacijos dalyje apibuidinami totalitariniy rezimy
nusikaltimai ir analizuojami teisei 1 kompensacija svarbiis elementai, kompensacijos
formos, tipai, kompensacijos mokéjimo biidai tarptautinés ir nacionalinés teisés saveikos
kontekste. Antroje mokslinio darbo dalyje atskleidZiamas tarptautinés teisés (EZTT, JT
ZTK praktikos, neprivalomos teisés) ir valstybiy nacionalinés teisés tarpusavio rysys
analizuojant pagrindines naciy ir komunistiniy rezimuy nusikaltimy aukuy reikalavimy dél
kompensacijos priimtinumo tarptautinése ir nacionalinése institucijose problemas.
TreCioje disertacijos dalyje nustatomos pagrindinés valstybiy prisiimty isipareigojimu
mokeéti kompensacija naciy ir komunistiniy rezimy aukoms igyvendinimo problemos ir
tarptautinés teises (EZTT, JT ZTK praktikos, neprivalomos teisés) vaidmuo jas
sprendziant. Taip pat remiantis EZTT, AZTT, JT ZTK praktika, neprivaloma teise,
geraja valstybiy praktika, teisés doktrina, disertacijoje sifilomos tarptautinés ir
nacionalinés teisés priemonés, kurios uztikrinty veiksmingesni naciy ir komunistiniy
rezimy nusikaltimy auky teisés i valstybés kompensacija itvirtinima ir igyvendinima.
Disertacijos pabaigoje pateikiamos iSvados ir pasiiilymai. Taip pat pridedamas darbe
naudoty Saltiniy sarasas, autorés moksliniy publikacijy ir praneSimy disertacijos tema

sgrasas.
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ISvados
Totalitariniy reZimy auky teisé | valstybés kompensacijq pagal tarptauting ir
nacionalineg teise

1. Pagal tarptauting teis¢ (neprivalomoje teis¢je, tarptautiniy organizacijy
rezoliucijose) valstybés tik raginamos atlyginti Zala (totalitariniy rezimuy)
aukoms/jy ipédiniams, bet neturi tokio isipareigojimo. Taigi totalitariniy reZimy
aukos, jy teisiy peréméjai, jpédiniai neturi teisés | valstybés kompensacijq. Yra tik
tendencija suteikti kompensacija totalitariniy rezimy aukoms; formuojasi
valstybiy praktika dél paciy valstybiy prisiimamo jsipareigojimo suteikti
kompensacija totalitariniy rezimuy aukoms ir atitinkamai Siy auky teisés |
kompensacija. Valstybiy praktikos dél kompensacijos totalitariniy reZimy aukoms
nevienodumas, tokios totalitariniy rezimuy auky kompensacijos suteikimo
nelaikymas valstybés teisine pareiga neleidzia daryti iSvados, kad tarptautine
paprotin¢ teis¢ suteikia Sioms aukoms teisg | valstybés kompensacija. Auky,
besikreipianéiy | EZTT ir JT ZTK, pareiskimai/prane$imai dél valstybés pareigos
atlyginti Zala uz totalitariniy reZimy metais padaryta nusikaltima néra priimtini
visy pirma dél Siy institucijy ratione temporis ir ratione materiae, o kartais ir
ratione personae jurisdikcijos nebuvimo. Analizuojant EZTT ir JT ZTK praktika
dél jurisdikcijos aiSkinimo, pazymétina, kad Siu dvieju institucijy praktika
nukreipta | valstybés veiksmus/neveikima, ivykstancius/trunkancius jau
isigaliojus EZTK/EZTK Protokolams ar Paktui ir fakultyviam protokolui, o ne {
praeit], padarytus totalitariniy rezimy nusikaltimus, kurie laikomi vienkartiniais
aktais, nesusijusiais su dabartiniais valstybiy isipareigojimais pagal Sias
tarptautines sutartis. Valstybei nejsipareigojus suteikti kompensacijos, asmenys
atitinkamai neturi teisés ir i ,,tarptautini* Zalos atlyginima.

2. Pagal tarptauting teis¢ valstybés turi vertinimo laisvg apibrézdamos totalitariniy
rezimy aukas (kompensacijos gavéjus). Totalitariniy rezimy aukos,
nepatenkancios 1 valstybiy teisini reguliavima, negalés jo apskuysti pagal
EZTK/EZTK 1 Protokolo 1 str. Tagiau dél priimtinumo reikalavimy gali kilti
diskriminavimas, draudziamas Pakto 26 str.

3. Valstybés sprendimas nesuteikti kompensacijos tam tikrai auky kategorijai turi

itakos ne tik taikant EZTK 1 Protokolo I str. (teis¢ i kompensacija paprastai
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suprantama kaip ,,nuosavybé“ EZTK 1 Protokolo 1 str. prasme), bet ir kituose
EZTK str. numatyty teisiy pripaZinimui, pvz., teisei i teisinga bylos nagrinéjima
pagal EZTK 6str. 1d.; taip pat tokiu atveju asmuo EZTT negali apskysti ir jo
tariamo diskriminavimo dél kompensacijos nemokéjimo jam pagal EZTK 14 str.,
EZTT néra nagrinéjama teisé | veiksminga valstybés teisinés gynybos priemong
(EZTK 13 str.).

4. Totalitariniy rezimy auky/jy teisiy perémeéjy, ipédiniy teis¢ 1 kompensacija gali
kilti tik, kai pati valstybé aiskiai sutinka ja suteikti savo nacionalingje teis¢je arba
pagal tam tikra tarptauting sutarti. Valstybés ketinimas suteikti kompensacija turi
biti labai aiSkus ir tikslus, kad asmuo turéty ginama teis¢ { kompensacija
(,,nuosavybe™) pagal EZTK 1 Protokolo 1 str. Valstybei isipareigojus nustatyti
tam tikra nacionalinj teisinj reguliavima (viename teisés akte numacius kito teisés
akto dél kompensacijos priemimg) ir véliau nevykdant Sio savo isipareigojimo,
aukos gali apskusti tokio isipareigojimo nesilaikyma kaip savo teis€s | nuosavybe
tariama pazeidima pagal EZTK 1 Protokolo 1 str., jeigu valstybéje jau yra
galiojantis, egzistuojantis aiSkus nacionalinis teisinis reguliavimas, galintis buti
pagrindu konkreCiy asmenuy kategorijos reikalavimams dél kompensacijos, o
biitino priimti nacionalings teisés akto paskirtis yra tiesiog sudaryti salygas tokio
teisinio reguliavimo jgyvendinimui (pvz., nustatyti kompensacijos mokeéjimo
tvarka, dydi).

Auky reikalavimy dél valstybés kompensacijos priimtinumo problemos

5. Totalitariniy rezimy aukos EZTT negali apskysti valstybés nustatytos
kompensacijos dydzio, formos, apimties, metodikos, nes valstybéms suteikiama
plati vertinimo laisvé, ir tokie auky pareiSkimai nepriimtini ratione materiae.
EZTT praktikoje valstybés néra skatinamos suteikti grieztai proporcingos
kompensacijos, EZTT nagrinéjant valstybés isikisimo { pareiskéjo nuosavybés
teises pagal EZTK 1 Protokolo I str. klausima, Teismo vertinimui dél
kompensacijos dydzio ribojimo turi jtakos valstybiy ribotos finansinés galimybés,
valstybés politiné, socialin¢ ir ekonominé reforma, tai, kad teis¢ 1 kompensacija
skirta suSvelninti tam tikro pazeidimo pasekmes, uz kurias valstybé atsakove
neatsako, taip pat padarytos zalos laikas, kompensacijos gavimo netikétumas,

didelis gavéjy skaidius ir pan. Galima teigti, kad EZTT palaiko kompensacijos
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virSuting riba, kompensacijos mokéjima dalimis, pripazista, kad kompensacija uz
nuosavybe gali biiti sumazinama iki lygio, Zemesnio nei §ios nuosavybeés rinkos
verté, bet turéty biti ,,pagristai susijusi“ su nuosavybés verte. Pakte teisé |
nuosavybe apskritai néra ginama, todél asmeny praneSimai de¢l pacios
kompensacijos dydzio, kriteriju yra nepriimtini ratione materiae (jeigu, pvz.,
nekeliamas diskriminavimo klausimas).

. Totalitariniy reZimy aukos, reikalaudamos kompensacijos, susiduria su teisés i
teisma ribojimais (pvz., uzsienio valstybés imunitetas, terminai pareiSkimui
pateikti, Zyminis mokestis), kurie paprastai pateisinami tarptautingje teis¢je dél
valstybiy nacionalinés teisé€s jtakos ir/ar suteikiamos placios valstybiy vertinimo
laisvés, su salyga, kad valstybés laikosi tarptautinés teisés standarty. Butent
daugumos valstybiy praktika daro jtakos EZTT, TTT sprendimams d¢l valstybés
imuniteto taikymo. Daugumos valstybiy nacionaliniy teismy ir tarptautiniy
institucijy (TTT, EZTT, JT ZTK) praktikoje tam tikros valstybés imuniteto
taikymui neturi jtakos Sios valstybés padaryty veiksmuy neteisétumas pagal
tarptauting teis¢ bei tai, kad pritaikius valstybei imuniteta aukos neturés jokiy kity
realiy galimybiy gauti kompensacijos. Pagal tarptauting teis¢ valstybés neturi
pareigos nacionalingje teiséje netaikyti terminy totalitariniy rezimy auky
reikalavimams dél kompensacijos, tadiau remiantis neprivaloma teise, EZTT ir JT
ZTK praktika galima teigti, kad valstybiy nustatomi terminai neturi biiti pernelyg
varzantys ir neturi buti taikomi savavaliSkai; skai¢iuodamos termino pradzia,
valstybés turi atsizvelgti 1 specifines bylos aplinkybes, aukos sunkumus tam tikru
laikotarpiu teikti reikalavimus dél kompensacijos bei isitikinti, kad dél termino
praleidimo néra pacios valstybés institucijy kaltés, taip pat valstybés ruréty kiek
imanoma pladiau skelbti apie zalos atlyginimo priemones (tam, kad aukos
suzinoty apie Zalos atlyginimo priemones laiku). Remiantis EZTT praktika
matyti, kad valstybeés turi teisg nustatyti zyminj mokesti totalitariniy rezimy auky
reikalavimams, jeigu toks mokestis pagristas ir atsizvelgiama i bylos aplinkybes
(iskaitant pareiskéjo finansine padét]). EZTT praktika nedaro jtakos valstybiy
sprendimui, kokios institucijos (teisminés/neteisminés) nagrinés totalitariniy
rezimy auky reikalavimus dél kompensacijos, tatiau jeigu neteisminé institucija

neatitinka EZTK 6 str. 1 d. nustatyty reikalavimy, asmenys turi turéti teisg i tokios
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institucijos priimto sprendimo teisming perzidra. Tiesa, aukai EZTT gin¢ijant
negaléjima apskuysti priimto neteisminés institucijos (nevyriausybinés
organizacijos/nevalstybinio fondo) sprendimo dél kompensacijos valstybés
atsakovés teismuose, galéty kilti EZTT jurisdikcijos ratione personae ar ratione
materiae problemy. EZTT teisminio/neteisminio bido (ne)veiksmingumo
vertinimui itakos turi konkreios valstybés nacionaliné teis¢, taigi i§ anksto
pasakyti, kad pagal EZTK/EZTK 1 Protokola valstybéms leidziama pasalinti
teisminj nagrinéjimo biida, negalima.

. Pagal EZTK/EZTK 1 Protokola valstybés neturi pareigos atsizvelgti i totalitariniy
rezimy auky sunkumus jrodin¢jimo procese ir suSvelninti jrodinéjimo taisykliy.
EZTT praktika jrodingjimo srityje yra labai priklausoma nuo valstybés
nacionalinés teisés (nagrinédamas pareisSkimus, susijusius su jrodinéjimo
problemomis tam tikroje valstybéje, EZTT vadovaujasi nacionaliniy institucijy
pozicijomis, i3aiskinimais); vienintelé EZTT uzduotis yra patikrinti, ar uZtikrintas
teisingas nacionalinis procesas, kurio teisingumas velgi patvirtinamas remiantis
valstybiy nacionaline teise. Tadiau pagal tarptautine teise (JT ZTK, EZTT
praktika, tarptautiniy organizaciju dokumentus, neprivaloma teis¢) valstybés turi
pareiga nesudaryti nepagristy kliti¢iu paciy auky atlickamai jrodymy paieskai.
Nacionalinés teisés nepalankus aiSkinimas ir taikymas taip pat gali uzkirsti kelia
auky reikalavimams dél kompensacijos, tadiau EZTT ir JT ZTK neaikina ir
netaiko nacionalinés teisés (pripazista, kad biitent valstybés nacionalinés
institucijos turi aigkinti ir taikyti nacionaling teise), EZTT ir JT ZTK tik vertina,
ar toks nacionalinés teisés aiskinimas/taikymas nepazeidzia EZTK/EZTK
Protokoluose ar Pakte nustatyty teisiu. EZTT vertinant nacionalinés teisés
aiSkinimo/taikymo pagristuma, svarbi vieninga, bendra nacionaliniy teismy
praktika, nacionalinio istatymy leidéjo ketinimas ir pereinamojo laikotarpio
aplinkybés.

. Atsizvelgiant { EZTT praktikoje pripaZistama pladia valstybiy vertinimo laisve
skirstant kompensacija, gauta pagal tarptauting sutart] i§ kitos valstybés, bei |
tarptautiniy institucijy (TTT, EZTT) tiesiogiai/netiesiogiai palaikoma valstybiu
pozicija nesuteikti kompensacijos aukoms, jeigu Sios valstybés anksciau suteiké

kompensacija auky interesams atstovaujanciai valstybei (nepriklausomai, ar aukos
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realiai gavo i§ savo valstybés Sia kompensacija), galima teigti, kad tiesioginis
valstybés kompensacijos mokéjimas aukoms labiau gina auky interesus/yra
veiksmingesnis nei tarpvalstybinis. Paprastai totalitariniu rezimy aukos neturi
galimybiy EZTT, JT ZTK apskusti nepalankiy tarptautiniy sutarciy nuostaty (del
valstybés atsisakymo nuo ju reikalavimy, reikalavimy nagrin¢jimo sustabdymo ir
t. t.), uzkertan¢iy kelia jy reikalavimams, dé¢l tarptautiniy institucijy (EZTT, JT
ZTK) jurisdikcijos ratione temporis ir ratione materiae nebuvimo arba dél to, kad

tokie ribojimai yra pateisinami.

Tarptautinés teisés standartai, kuriy turi laikytis valstybés, pacios prisiémusios

isipareigojimq dél kompensacijos totalitariniy reZimy aukoms

9.

EZTT praktikoje siekiama uztikrinti, kad valstybés nacionalinés institucijos
nagrinéty totalitariniy rezimy auky pareiskimus ir vykdyty priimtus sprendimus

laikydamosi 1§ anksto nacionalingje teis¢je nustatyty, pagristy terminy.

10.Pagal EZTT praktika valstybés, spresdamos dél prisiimty jsipareigojimy dél

11.

kompensacijos totalitariniy rezimy aukoms jgyvendinimo laiko (nacionalinio
proceso trukmés), turéty atsizvelgti 1 specifing Siy auky situacija.

EZTT praktika padeda uztikrinti, kad biity laikomasi teisinio tikrumo. Teisinio
tikrumo stoka daznai keiCiant/skirtingai aiSkinant nacionalinés teisés aktus turi
biti pasalinta per pagrista laiko tarpa; galutiniai nacionalinio teismo ar
neteisminés institucijos sprendimai gali biiti panaikinami tik esant jtikinamoms ir
esminéms aplinkybéms. Tais atvejais, kai nacionalinés teisés aktas pripazistamas
neteisétu (prieStaraujanciu valstybés Konstitucijai) ir siekiant bendrojo intereso
panaikinamas teismine tvarka, pagal EZTK/EZTK 1 Protokola tokiu panaikintu
teisés aktu sukurta totalitarinio reZimo aukos teis¢ i valstybés kompensacija néra
ginama ir valstybés nejpareigojamos suteikti kompensacija priimant kita teisés
akta. EZTT, paprastai atsizvelgdamas | pladia valstybiy vertinimo laisve Zalos
atlyginimo uz totalitariniy rezimy metais padarytus pazeidimus srityje, nedraudzia
istatymy leidéjui keisti nacionalinés teisés, pabloginant totalitariniy rezimy auky
situacija, su salyga, kad toks nacionalinés teisés pakeitimas daromas bendrojo

intereso tikslais, néra siekiama daryti itakos teisminiam gin¢o nagrinéjimui.
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12.EZTT praktikoje valstybéms leidZiama nustatyti kompensacija dalimis, su salyga,
kad kompensacijos dalys bus skiriamos aiSkiai apibréZtais terminais (ir
valstybéms nepraleidziant i$ anksto nacionalinéje teis¢je nustatyty terminy).

13.EZTK jtaka valstybiy nacionalinei teisei diskriminavimo draudimo srityje yra
gana maza. Diskriminavimo pripaZinimas yra problemiskas pagal EZTK 14 str.,
pirma, dél Sio str. nesavarankiSkumo, antra, EZTT daznai sutinka su valstybémis,
kad totalitariniy reZimy aukos néra panasioje situacijoje, trecia, pripaZistama, kad
skirtingas teisinis reguliavimas yra pateisinamas.

Tarptautinés teisés vaidmuo imantis papildomy priemoniy valstybés prisiimty
isipareigojimy mokéti kompensacijq jgyvendinimo veiksmingumui pasiekti

14.Nors neprivalomoje teiséje néra tiesiogiai nustatyta, kad valstybés kompensacija
aukoms néra veiksminga nesant, pvz., atsipraS§ymo, atminimo, tiesos atskleidimo
ir pan., visgi galima daryti prielaida, kad netiesiogiai tokia pozicija palaikoma, kai
yra tinkama imtis tokiy neturtinio pobidZio priemoniy. I$nagrinéta EZTT, JT
ZTK praktika neskatina valstybiy, nustatan¢iy kompensacija totalitariniy rezimuy
aukoms, kartu taikyti ir kitas zalos atlyginimo formas, pvz., satisfakcija.

15. Tarptautingje teis¢je (EZTT praktikoje, tarptautiniy organizaciju aktuose,
neprivalomoje teis¢je) valstybés vis dazniau yra skatinamos nustatant Zalos
atlyginima suteikti aukoms teis¢ biiti iSklausytoms.

16. Nors atskiry valstybiy nacionalinéje teis¢je galima rasti totalitariniy rezimy auky
kompensacijos indeksavimo, kompensacijos neapmokestinimo, paliikany
naudojimo auky labui pavyzdziy, pagal tarptauting teisg valstybés neprivalo imtis
tokiy priemoniy. Neprivalomoje teiséje taip pat triksta tokio pobtidzio pasiilymy
valstybéms.

* Taigi apibendrinant galima teigti, kad valstybei paciai neprisiemus jsipareigojimo
suteikti kompensacijq naciy ir komunistiniy reZimy nusikaltimy aukoms, tarptautiné teise
nedaro jtakos nacionalinei teisei. Tais atvejais, kai valstybé prisiima isipareigojimq
suteikti kompensacijq, tarptautiné teisé praturtina nacionaline teise standartais, kuriy
turi/turéty laikytis valstybe, ir tokia tarptautinés ir nacionalinés teisés sqveika uztikrina
veiksmingesnj totalitariniy reZimy auky teisés | kompensacijq jtvirtinimq ir

igyvendinimq. Taciau dél nacionalinés teisés jtakos, placios valstybiy vertinimo laisvés
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ne visais atvejais tarptautinés ir nacionalinés teisés sqveika padeda pasiekti maksimaliq

totalitariniy rezimy auky teisiy apsaugq.

Pasiulymai
Pasiiillymai valstybéms

1. Kadangi moksliniame darbe nustatyta, kad viena iS pagrindiniy totalitariniy
rezimy auky praneSimy/pareiSkimy dél valstybés kompensacijos uz totalitariniy
rezimy nusikaltimus pripaZinimo nepriimtinais JT ZTK, EZTT prieZas¢iy yra §iy
instituciju jurisdikcijos netur¢jimas, valstybéms rekomenduojama suteikti tokia
jurisdikcija (pvz., sudarant atskira EZTK, Pakto Protokola). Taip pat valstybéms
vertéty apsvarstyti atskiros tarptautinés institucijos, nagrinésiancios valstybés
kompensacijos naciy ir komunistiniy rezimy nusikaltimy aukoms problemas,
Isteigima (tokia tarptautiné specialiai jsteigta institucija galéty vadovautis, pvz.,
EZTT, AZTT, JT ZTK praktika, neprivaloma teise, valstybiy geraja patirtimi,
doktrina; sudaryti tokia tarptauting institucija galéty buve EZTT teis¢jai, JT ZTK
nariai, valstybiy aukSCiausiyjy teismuy teiséjai, taip pat mokslininkai,
analizuojantys kompensacijos masiniy ir sunkiy zmogaus teisiy pazeidimy
aukoms problemas). Taciau abejojant dél valstybiy ketinimo prisiimti
papildomus, naujus jsipareigojimus, svarstytina galimybé suteikti EZTT, JT ZTK
ar specialios institucijos sprendimams/iSvadoms rekomendacinio, o ne privalomo
pobiidzio galia. Priimdamos tokias rekomendacijas tarptautinés institucijos padéty
valstybéms formuoti bendra kompensacijos naciy ir komunistiniy rezimy aukoms
politika, kiek imanoma suderindamos ja su tarptautinés teis€s standartais.

2. Atsizvelgiant i tai, kad, kaip nustatyta disertacijoje, valstybiy nacionalinés teisés
aktai d¢l kompensacijos totalitariniy rezimy aukoms daznai skiriasi, valstybéms
bty galima pasidlyti sudaryti tarptauting sutarti, kurioje biity nustatyti
kompensacijos gavéjai, kompensacijos mokeéjimo standartai, salygos, tvarka.
Taciau dél tokio siiilymo igyvendinimo kyla abejoniy, bent Siuo metu. Tad
valstybéms siiilytina apsvarstyti galimybe parengti bent gaires, kuriose biity
nurodyta valstybiy geroji praktika, sitilymai kompensacijos totalitariniy rezimy

aukoms mokejimo srityje.
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Pasiiilymai EZTT

1. Sitlytina EZTT, vertinant totalitariniy reZimy auky teisiy ribojimo pateisinimo
(proporcingumo) klausima, daugiau reikSmés skirti ypatingiems Siy auky
1Sgyvenimams, ju teisiy 1 kompensacija gynimui ir suteikti maziau vertinimo
laisvés valstybémes.

2. Sialytina EZTT pakeisti savo pozicija dél jurisdikcijos nagrinéti kompensacija uz
totalitariniy reZimy nusikaltimus nebuvimo, jeigu pati atsakinga valstybé nesiémé
jokiu kompensacijos priemoniy uz tokius nusikaltimus (pvz., siekiant uztikrinti
auky teisiy realig ir veiksminga apsauga pagal EZTK/EZTK Protokolus, sitilytina
EZTT, vertinant totalitariniy reZzimy nusikaltimy auky dabartinius reikalavimus
del kompensacijos 18 atsakingos valstybés, neatsizvelgti 1 tai, kad Zala padaryta iki
EZTK isigaliojimo/jsigaliojimo valstybéje atsakovéje (tai galéty turéti jtakos

EZTT ratione temporis jurisdikcijai)).
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