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SUMMARY OF THE DISSERTATION'

Relevance of the theme. Due to technological development business globalization is
growing rapidly. Multinational enterprises dominate global trade and there is no surprise
that large companies have one or more divisions in, for example, a hundred countries®. With
regard to multinational enterprises, it is meant not only large corporations but also small and
medium-sized companies with one or more subsidiaries, and (or) permanent establishments
in other countries than the country where a parent company or a central office (associated
enterprise) is established. Multinational enterprises operate as a single unit with a common
objective. Among the company's international branches or subsidiaries the transactions are
concluded, which are carried out in more than one state. As associated enterprises
concluding transactions among themselves due to the influence resulting from a variety of
sources, such as participation in the capital or management, are not affected by the open
market conditions, the price of the controlled transactions, i.e. transactions between
associated persons, may not match the price of the open market price. This particularly
worries tax administrations, and Lithuania is not an exception in this respect, as an
associated company, consisting of companies in different countries may move earned profits
in countries where taxes are lower, thus reducing the overall tax burden of the total group.
These concerns are compounded by the fact that 60 percent® of all international trade takes

place within multinational enterprises, i. e. not under the conditions of the open market.

The activity performed by taxpayers and tax administrations for different reasons, consisting
of determining the price of the associated enterprises’ transaction, as if it was concluded
under the conditions of an open market, and distributing (adjusting) the profit of this
transaction to different tax jurisdictions is transfer pricing (in French prix de transfert). It
can be understood and interpreted in different ways depending on the objectives, which are

pursued by transfer pricing, but in short - it is the process of determination following arm's

! The dissertation sets out the author's personal opinion.

2 OWENS, J. The Taxation of Multinational Enterprises: An Elusive Balance // Bulletin for International Taxation, Vol.
67, No 8, 2013, P. 442,

¥ OWENS, J. Trends and Challenges in the Tax Arena // Bulletin for International Taxation, December, 2012, P. 689.
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length principle of the prices of associated enterprises’ transactions and (or) of earned
profits from these transactions and distribution of them among the parties involved. The
arm's length principle means that transactions between associated enterprises, which is
called a controlled transaction, price does not differ from the transactions between
independent enterprises, the so-called uncontrolled transaction, price or that the income or
profit, earned from the controlled transaction must not deviate from the profit or income
derived earned from the uncontrolled transaction. Based on the transfer pricing provisions
multinational enterprises’ profits are distributed among different countries in which the
units are set up which have concluded a controlled transaction, therefore, transfer pricing
legal regulation and how these enterprises comply with it has a significant influence over
revenues from taxes of the states’ budgets. As transfer pricing usually involves transactions
between companies belonging to the same international group of companies, which are
established in different countries, the taxation of profit or income earned is concerned with
several tax jurisdictions, so it would be difficult to imagine how these issues could be dealt
by each state separately, especially following the international obligations to avoid double
taxation. Therefore, in the field of transfer pricing the guidelines of international
organizations, such as the Organisation for Economic Co-operation and Development
(hereinafter - the OECD) and the European Union (hereinafter - the EU or the Union), have
a particular impact. In addition, the associated enterprises fund each other within the group,

as mentioned above, not under the open market conditions.

Depending on the manner in which a company is financed (by way of lending or transfer of
property to the ownership of the company) have a significant impact on the taxable profit, as
normally interest on the loan is deductible for corporate tax calculation purposes, thus the
corporate tax is reduced. So the more loans a company has, the less corporate tax it will pay
and lending from the corporate tax perspective is a more efficient financing means than
providing the assets. Such a phenomenon when a company is financed mainly by loans,
compared with its current assets is called thin capitalization (in French sous-capitalisation).

Transfer pricing and thin capitalization areas are closely linked, as the legislation regulating



them are destined to associated enterprises engaged in transactions within the group of
companies, but in principle in the first case, the transactions are not defined, and in the latter
case, only loan transactions are concerned. This raises the question of interaction of these
two areas of legal provisions on internal transactions of companies belonging to the group

and its relationship with measures ensuring tax revenue.

As mentioned, the decisions of multinational enterprises on transfer pricing directly affect a
state’s budget revenue. Due to the fact that because the economic crisis of 2008, many
national budgets have been cut, many tax administrations consider transfer pricing as a risk
factor that should be considered carefully so as to avoid it adversely affecting the corporate
tax base’. International organizations, such as the OECD and the European Union, under
these economic conditions, pay special attention to the protection of tax revenue and take
various measures to achieve this objective. For example, on 12 February 2013 the OECD
approved a new project for the reduction of corporate tax base and profit shifting (Adressing
Base Erosion and Profit Shifting). Under this project on 19 July 2013 an Action Plan was
prepared, which includes 15 measures, two of which are related to transfer pricing®. Thus,
the states and international organizations due to political pressure of their members are
increasing attention to this complex area of tax law, the relevance of which is only rising.
On the other hand, in the current economic climate, taxpayers earning less profits or even
suffering losses have fewer resources to implement the tax requirements. Transfer pricing is
much more risky than other tax areas from the perspective of a taxpayer too. This can be
explained by the fact that it is highly dependent on the facts, as well as the need to
subjectively apply transfer pricing rules, also by the fact that in the event of a dispute not

one competent tax authority is involved, and the fact that it is usually associated with large

* COTTANI, G. Transfer Pricing, [interactive], access via the Internet: <http://www. ibfd.org> [at the latest on 17
December 2012].

> About BEPS, [interactive], access via the Internet: < http://www.oecd.org/tax/beps-about.htm> [at the latest on 30
January 2014]; NOUWEN, M. The Gathering Momentum of International and Supranational Action against Aggressive
Tax Planning and Harmful Tax Competition: The State of Play of Recent Work of the OECD and European Union //
European Taxation, Vol. 53, No 10, 2013, P. 1-20.
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amounts of tax revenue to the states®. Therefore, transfer pricing legal regulation analysis is

particularly relevant in this period of economic recovery or (possible) further downturn.

Object of the research. The object of this thesis is peculiarities of transfer pricing legal
regulation in Lithuania revealing a special influence of international organizations (OECD
and the European Union) on it. The dissertation examines the transfer pricing concept, with
an emphasis on its relationship to the thin capitalization, the history of legal regulation of
transfer pricing in Lithuania and the history of the OECD guidelines in this area in order to
reveal the evolution and novelty of the Lithuanian transfer pricing regulation, compared to
the ever-evolving guidelines of the OECD, compared to the European Union guidelines for
transfer pricing on some question and to the practice of the European Court of Justice
(hereinafter - ECJ) which, due to the Lithuania's membership in this organization is an
important factor in the process of the legal regulation of transfer pricing. For the
completeness of the concept of transfer pricing based on the arm's length principle, the
criticism of transfer pricing is based on this principle and the development perspectives of
transfer pricing after the introduction of a common consolidated corporate tax base

(hereinafter - the CCCTB) at the Union level and its influence in Lithuania is provided.

The Lithuanian legal regulation of general transfer pricing issues, such as the comparability,
the transfer pricing methods, documentation requirements are studied using the prism of the
OECD and EU guidelines. Since 2002 Lithuania seeks to become a member of this
international organization’, and it is likely that in 2015 it will start negotiations on the
membership in this organization®. It was chosen to analyze Lithuanian legal regulation
through the guidelines of the OECD, of which Lithuania is not yet a member, but actively

seeking to become, because in almost all Lithuanian double taxation conventions Article 9

® WRAPPE, S. C. Introduction to Transfer Pricing and Dispute Resolution, [interactive], access via the Internet:
<http://online.ibfd.org/kbase/#topic=doc&url=/collections/tpdrtp/html/tpdrtp_gen_c01.html&WT.z_nav=Navigation&c
0lid=4927> [at the latest 17 December 2012].

Ekonominio  bendradarbiavimo ir plétros organizacija, [interactive], access via the Internet:
<http://www.urm.lt/index.php?2836032403> [at the latest on 27 August 2013]
8 PLIKUNE, D. Lietuva vienu Zingsniu priartéjo prie narystés turtingyjy klube, [interactive], access via the Internet:
<www.delfi.lt> [at the latest on 21 August 2013].
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(which is the legal basis for transfer pricing), which is the same as in OECD Model Tax
Convention on Income and on Capital (hereinafter - the Model Convention) is included. In
addition, even at first glance, without a more detailed analysis, it is clear that in Lithuania
the legal regulation of transfer pricing is based on the guidelines of these organizations and
often these guidelines are simply copied identically. As these guidelines are not a static
document, it is analyzed whether Lithuanian legal regulation complies with the latest
changes, focused on the development of economic relations and the resolution of the newest
problems in the field of transfer pricing. This issue will become even more important after
Lithuania's accession to the OECD, because as a member of this organization it will be
politically obligated to follow these guidelines. Lithuanian transfer pricing regulatory
matters on which there are issued guidelines at the EU level are analyzed through the prism
of these guidelines. Since transfer pricing is often related to international taxation, the
analysis on the possibilities of the international transfer pricing dispute resolution and the
prevention of these disputes with the evaluation of the effectiveness of these possibilities is

provided.

Peculiarities of transfer pricing legal regulation in Lithuania are fully revealed by an
analysis of the aforementioned transfer pricing aspects and with this research it is sought to
lay the foundations for further penetration of this area of law; this thesis does not address
the specific issues of the transactions related to intangible assets, to provision of services,
cost sharing arrangements, legal regulation of corporate restructuring, the problem of
transfer pricing and customs law relation and the detailed examination of thin capitalization
legal regulation in Lithuania, which goes beyond the problem of the relation of thin

capitalization and transfer pricing, leaving these questions and issues for future research.

Novelty of the dissertation theme. The first rudiments of transfer pricing legal regulation in
other countries and international organizations can be found in the beginning of the last
century. Lithuania's first legal basis for transfer pricing legal regulation were conventions on

double taxation, the first of which was concluded in 1993 with Finland, but the transfer



pricing legal framework was established only after adoption of the new edition of Corporate
Tax Law of the Republic of Lithuania (in 2001)° and the new edition of Income Tax Law of
the Republic of Lithuania (in 2002)*. These provisions were implemented only after three
years by adopting the Order of Minister of Finance on Rules of Implementing of Article
40(2) of Law on Income Tax of the Republic of Lithuania and of Article 15(2) of Income
Tax Law of the Republic of Lithuania (hereinafter — TP Rules)'. In the Lithuanian legal
doctrine, there are no studies on legal regulation of transfer pricing and for the first time this
thesis examined the peculiarities of legal regulation in the light of the special influence on
this regulation of the guidelines of the OECD and the EU. In addition, judicial and
international dispute settlement procedures and practices in Lithuania are just beginning to
form, so in the Lithuanian legal doctrine this thesis is the first study of the rudiments of
these procedures and practices in the area of transfer pricing revealing possible practical and

regulatory problems of dispute resolution in this field.

Aim and tasks. The main objective of the thesis - a systematic analysis of peculiarities of
transfer pricing legal regulation in Lithuania in the light of the OECD and EU guidelines in
this area. Furthermore, by this research it is sought to develop a basis for further analysis of
this complicated area of tax law and to provide guidelines to improve the Lithuanian

legislation.
In order to reach the aforementioned aims the following tasks are set:

1. To investigate the transfer pricing concept, with particular emphasis on problem of
the relation of transfer pricing and thin capitalization, to reveal Lithuania’s, OECD
and EU legal regulatory developments in the field of transfer pricing and analyze the
OECD and the European Union's potential impact on national provisions on transfer

pricing.

° Valstybés zinios, 2001, No 110-3992.
10 yalstybes Zinios, 2002, No 73-3085.
1 yalstybés Zinios, 2004, No 58-2074.
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2. To reveal transfer pricing, based on the arm's length principle, criticism and review
the perspectives of transfer pricing legal regulation at the international level and its

possible impact on Lithuania.

3. To investigate legal regulation in Lithuania of the comparability, transfer pricing
methods and the selection of the transfer pricing methods, documentation
requirements in the light of the guidelines of international organizations; to analyze
the developments of guidelines of international organizations on these issues and
evaluate the Lithuanian regulatory excellence, compared to the guidelines of

international organizations.

4. To analyze possibilities of international disputes’ in the field of transfer pricing
resolution via mutual agreement procedure under Article 25 of the Model
Convention and via procedure under the Arbitration Convention? and the dispute

prevention options together with their effectiveness.

Statements of the thesis to be defended. Based on the findings of the research the statements

to be defended are as follows:

1. The concept of the transfer pricing, based on the arm's length principle due to the
necessary international consensus, includes thin capitalization, but the
implementation of the thin capitalization provisions in Lithuania poses practical
problems for taxpayers and raises doubts about the Lithuania’s fulfillment of

international commitments.

2. Lithuanian transfer pricing legal regulation and the guidelines of the Lithuanian tax
authorities in the field of transfer pricing are based on the OECD guidelines, but do
not take account of the latest developments of these guidelines and do not correspond

to the latest business and public sector practice in this field, as encouraged by the

12 Convention 90/436/EEC on the elimination of double taxation in connection with the adjustment of profits of
associated enterprises, signed on 23 July 1990 (OJ L 225, P. 10).
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OECD, so Lithuanian legal regulation and interpretation of some of the issues are to

be improved.

. The use of the OECD transfer pricing guidelines for multinational enterprises and tax
administrations (hereinafter - the OECD TP guidelines) as a means of interpretation
may be in breach of the legitimate expectations due to the uncertainty over which
version of these guidelines should be used: or valid when the legal acts were adopted
or the most recent version; this issue is particularly relevant in view of the risk that

these guidelines may be used in order to fill the legal gaps.

. Legal regulation of possibilities of international transfer pricing disputes resolution
should be improved in order to ensure their effectiveness, as the mutual agreement
procedure does not guarantee that the dispute will be resolved and as the course of
this procedure is regulated only by the commentary of the tax authorities and only

fragmentarily.

. According to Lithuanian legal regulation of advance pricing agreement (hereinafter -
APA), the fulfillment of the main goal - the transfer pricing dispute prevention - is
uncertain due to the fact that there is no possibility to conclude bilateral and

multilateral agreements.

Practical significance of the research. The dissertation research is important from both a

theoretical and practical point of view. The most important information about Lithuanian

transfer pricing legal regulation, analyzed through the point of view of international

organizations (OECD, EU) and systematized by this research can be used in Vilnius

University and other institutions of higher education in preparing tax studies’ programs and

educational materials. It is likely that this thesis will be an impetus for further analysis of

the abovementioned unexamined issues in the field of transfer pricing. This study could be

an aid to the tax authorities in their daily work, also in the process of improvement of their

explanations, and to the taxpayers, especially when application of the Lithuanian transfer

12



pricing rules are difficult to apply due to the fact that OECD TP guidelines are not translated
into Lithuanian language. In addition, it is expected that account will be taken of the

submitted suggestions to improve the Lithuanian legal regulation in this area.

Sources of the research. In the thesis, in order to achieve the set aim and tasks, the research
is based on legislation, such as the Corporate tax law of the Republic of Lithuania and the
Income tax law of the Republic of Lithuania, which establishes the legal basis for transfer
pricing, Tax Administration Law of the Republic of Lithuania, the Constitutional Court’s
rulings, Lithuania’s conventions on double taxation, Arbitration Convention and
implementing legal acts. During the research OECD and EU soft law in the transfer pricing
area, which for a variety of reasons, especially because it is almost impossible to reach a
political consensus to establish transfer pricing normative legal regulation at the OECD and
EU level, plays a special role in this area, was invoked. Particularly significant sources of
this work are the OECD Model Convention and TP guidelines, the influences of which are
very important to the legal regulation of Lithuania. The thesis also takes into account the
information of the Lithuanian tax authorities, provided to the taxpayers, although very
scantily. There is also analyzed the case law of the European Union Court of Justice,
important from the historical perspective, where the Court explains the fundamental
freedoms established in the Treaty on the Functioning of the European Union, particularly
the freedom of establishment (Article 49), and determines their potential limitations, and the

grounds for justification of these limitations.

The thesis was based on works of Lithuanian and foreign researchers. One of the most
comprehensive studies in this field is to be considered J. Wittendorf’s monograph Transfer
Pricing and Arm's Length Principle in International Tax Law (2009), in which the formation
of the arm's length principle, the content and the scope of transfer pricing guidelines of
international organizations and of some foreign countries’ legislation is analyzed in detail.
For the performed research especially helpful were the works of Mr Cottani, published on
the IBFD Portal and his presentations in international conference on Transfer Pricing:

Practical Issues (27 January 2012, Brussels, Belgium), also J. Owens’ insights in scientific

13



articles on transfer pricing, based on the arm's length principle, problems and solution
perspectives. Very valuable information was found in the works of other scientists, such as
L. Hinnekens (issues on the Arbitration Convention), S. Schnorberger (issues on
documentation requirements for transfer pricing), A. Fros (on the problem of the
relationship between transfer pricing and thin capitalization), A. Vega (on questions of
OECD TP guidelines’, as of soft law, significance,). The research also takes into account the
Mr. Novikov’s doctoral dissertation in the field of economy ‘Transactions between

Associated Persons Pricing Model for the Taxpayer and the Tax Administration’ (2011).

A significant source of the research - foreign legislation and foreign courts’ decisions and
the analysis of them in the scientific articles. For the collection of these sources the
information gathered in IBFD Portal was very helpful. As regards the French legislation,
judicial decisions and scholarly works, considerable use was made of the website
LexisNexis, as well as for other information, such as on foreign countries tax systems and
regulatory developments, the websites of Directorate General for Taxation and Customs
Union of the European Commission and of the biggest auditing firms (PWC, EY) were
frequently consulted. Much significant information about the practical application of
transfer pricing issues was learned from conversations with the personnel of the State Tax
Inspectorate and KPMG (one of the largest international audit firms) specialized in transfer
pricing. During the research valuable ideas were born while participating in the
aforementioned international conference on Transfer Pricing: Practical Issues and in
international conference, held on 28-29 November 2012 in Trier, Germany (Annual
Conference on European Direct Taxation Law). Along with the most important doctrinal
and normative sources of the thesis, it was also focused on the information provided in the
press (The Economist, Fortune) and various websites, where politicians and tax analysts'
views on tax avoidance and tax evasion through the states, where relatively low tax rates are
applied or other tax incentives are provided, on transfer pricing based on the arm's length

principle and on possibility of basing it on other grounds, were provided.

14



Methods. The aims and tasks of the dissertation were sought using systematic, comparative,
logical, linguistic and analysis of source’s content, historical, theological and other methods.
The systematic method was used in order to reveal the transfer pricing concept in many
aspects, to analyze the national and international provisions in question. In the dissertation
the comparative method is used for comparing the Lithuanian legislation and the tax
authority explanations with the guidelines of international organizations. In addition, by
using this method new guidelines provided in OECD TP guidelines and in other documents
are disclosed. Based on the method of linguistic research meanings of words, phrases and
concepts provided in the legislation, conventions on double taxation and guidelines of
international organizations are explained. The analysis of source’s content method allowed
the examination of scientific literature, legislation and case law, as well as to perform a
critical evaluation of their meaning, to develop arguments based on generalizations and
conclusions. The logical method was necessary in order to identify research problems in the
field in question, to set research aims and tasks, to draw conclusions, suggestions and
summarize and evaluate the opinions of other researchers. The historical method was used
in order to disclose the historical developments of Model Convention and OECD TP
guidelines, guidelines adopted at the Union level, ECJ case law, Lithuanian legislation in
the field of transfer pricing. The teleological method helped to analyze the content of
guidelines of international organizations and of Lithuanian legislation. Using the interview
method much useful information about Lithuania’s practical problems in transfer pricing

was gathered. In the research also, aggregation, analysis, and other methods are used.

Structure of the dissertation. The dissertation consists of an introduction, three main parts of

investigation and the conclusion.

In the introduction are defined the aim of the research, tasks of the research, its scientific
novelty, and the practical significance of the dissertation; also presented are the reviews of

other research on the topic, research methods and the structure of the dissertation.
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Part I, which is divided into five chapters, examines the concept of transfer pricing, the
national regulatory developments and the developments of the OECD and EU documents in
the field of transfer pricing, criticism and perspectives of transfer pricing. The first chapter
of this part examines the concept of transfer pricing from different points of view: tax
authorities, corporate management and tax planning. The author also points out, in her
subjective opinion, the best definition of this concept. There is also provided an analysis of
the problem of the relation between transfer pricing and thin capitalization. The second
chapter examines the transfer pricing regulatory developments, starting with Lithuanian
legislation, continuing with the developments of OECD TP guidelines and ending with the
developments of the EU legislation in the broad sense in the field of transfer pricing. In the
third chapter the impact of the OECD and European Union guidelines on Lithuanian legal
regulation is analyzed. Since transfer pricing is based on Article 9 of Model Convention and
on the conventions of double taxation, which are based on the mentioned Model
Convention, the fourth chapter of Part | is dedicated to the objective and subjective scope of
application of the indicated Article. Furthermore, the legal regulation of profit adjustment in
Lithuania is analyzed once again emphasizing the problem of the relation between transfer
pricing and thin capitalization. The last chapter presents a criticism of transfer pricing,
based on the arm's length principle, questions whether the implementation of the CCCTB
Proposal™® would resolve at least some of the problems in this areas and analyzes the

significance of this proposal to Lithuania.

Part Il, which consists of three chapters, is dedicated to the general provisions of Lithuanian
transfer pricing implementation describing the practical issues with regard to the OECD and
EU guidelines. The first chapter examines the comparability analysis with special reference
to novelties established in the OECD TP guidelines of 2010. The second chapter analyzes
the Lithuanian legal regulation of the transfer pricing methods (in separate subchapters:
comparable uncontrolled price method, resale price method, cost plus method, profit split
and transaction net margin method), their selection and the arm's length range and the

guidelines, provided in the OECD TP guidelines, on these questions, paying a particular

13 proposal for a Council Directive on a Common Consolidated Corporate Tax Base (CCCTB) (COM (2011) 121/4).
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attention to the amended hierarchy of methods in the OECD TP guidelines of 2010 and the
problem concerning Lithuanian regulatory imperfections. Part Il of the thesis concludes
with the chapter on transfer pricing documentation requirements. In this chapter the
Lithuanian legislation on this issue and the guidelines provided in the Code of Conduct TPD

are analyzed in depth.

Part Ill, which is divided into three chapters, analyzes the legal regulation of the
possibilities of international disputes on transfer pricing resolution and the prevention of
disputes using the advanced pricing agreement. The first chapter of this part examines the
mutual agreement procedure under the Model Convention and conventions of double
taxation highlighting issues that could arise due the Lithuanian regulatory uncertainty. The
second chapter of Part Il analyzes the legal regulation of the transfer pricing dispute
resolution procedure under the Arbitration Convention reviewing the guidelines of the Code
of Conduct. The last chapter is dedicated to the prevention of possible litigation - an
advanced pricing agreement (hereinafter - APA) and its legal regulation in Lithuania in
comparison with the Code of Conduct on transfer pricing documentation for associated
enterprises in the European Union (EUTPD)", adopted at the level of the European Union.
Furthermore, in this chapter the effectiveness of the provisions of Lithuania on this issue is

assessed.

At the end of the dissertation conclusions are provided which detail the defended statements
and the author's suggestions, based on which the legal regulation of transfer pricing issues,

examined in this dissertation, could be improved.

Conclusions and suggestions. After the research the main conclusions and suggestions are

as follows:

1. Transfer pricing, based on the arm's length principle, provisions, which, according to
the author, are not tax anti-avoidance measures are also applied to thin capitalization.

At first glance, thin capitalization rules correspond to Lithuania’s international

“0JCc176,P. 1.
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obligations, but due to the fact that the tax administration interprets and applies them
so stringently, the taxpayers are practically deprived of the legal opportunity to prove
that their loan transactions are in compliance with open market conditions, so there is
a risk that Lithuania will violate its obligations under the conventions of double
taxation. In order to eliminate the possibilities for the interpretation which is contrary
to the international obligations, it is suggested to change Point 7 of the Government
Order on the Recharacterization of Income or Benefits of 9 December 2003 linking
these provisions with the application of arm's length principle and transfer pricing

rules.

. Lithuanian legal regulation of transfer pricing and explanations of tax administration
are based on the guidelines of the OECD in this area, often identically copied to
Lithuanian provisions. After analysis of TP Rules and explanations of the State Tax
Inspectorate it can be concluded that they are based on the OECD TP guidelines of
1995, while OECD TP guidelines of 2010 establish significant improvements to
reflect the new transfer pricing practice in business and public sectors (they are the
solution for problems, which arose over 15 years) but these improvements are not
included in the Lithuanian legal provisions and explanations of the tax
administration. After the research the suggestions to improve TP Rules are as

follows:

1) to eliminate the hierarchy of internal and external comparables;

2) to abandon distribution of methods into traditional methods and other methods and
the priority of comparable uncontrolled price method by implementing the ‘most
appropriate method to the circumstances of the case’ approach;

3) include provisions for the application of statistical methods to narrow the range of
arm's length because due to the lack of legal regulation of this question serious

problems in practice may arise;
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4) to provide for an extension of the deadline to submit documents of transfer pricing
on the taxpayer's reasonable request, and establish the requirement to provide

information about the APA concluded in the transfer pricing documentation.

3. Neither from provisions of the TP Rules, nor from explanations of the State Tax
Inspectorate is it clear which version of the OECD TP guidelines should be used
(version of 1995, which was in force when the abovementioned documents were
adopted, or version of 2010). It should be noted that the Supreme Administrative
Court of Lithuania in the first and for the moment in its only judgment™, it did not
provide any guidance on this issue. It is noteworthy that it relied on the OECD TP
guidelines of 2010 without clear reference to the exact version. It is recommended
including in the TP Rules a specific reference that for the interpretation of them,
OECD TP guidelines of 2010 should be followed. In addition, these guidelines
should be translated into Lithuanian and placed in an area accessible to the public
freely in order to ensure taxpayers' legitimate expectations.

4. There are some doubts on the effective use of the international possibilities of
resolution of transfer pricing disputes. First, according to Article 25 of conventions
on double taxation, under which the mutual agreement procedure is carried out, the
competent authorities shall only be obliged to ‘try’ to solve the dispute, but not to
achieve a specific result; therefore, it is recommended, where possible, through new
conventions of double taxation or amendments of them, to supplement Article 25 by
paragraph 5, establishing in it the possibility to transfer the dispute to arbitration.
Second, the rules of conducting the mutual agreement procedure in Lithuania are
provided in a Commentary on conventions of double taxation, prepared by the State
Tax Inspectorate. The choice of the act where this procedure is established is
questionable. It is recommended to establish rules for conducting the mutual
agreement procedure in the right regulatory act and including information that is

lacking, which is even now not indicated in the abovementioned Commentary, such

15 Judgment of 26 August 2013 in case No A°*-1421/2013. The only one until 1 September 2013.
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as over what period a person should file an application for a mutual agreement
procedure and from what moment this period is calculated and what information

should be indicated in this application.

. Lithuanian legislation on APA concerns only unilateral APAs, although the APA
guidelines, issued at the level of the Union, and OECD TP guidelines indicate that
unilateral APA is unsatisfactory, because the main objective of APA - to reduce the
risk of tax disputes - is not achieved, due to the fact that transfer pricing is related to
several tax jurisdictions and other states may simply not recognize the unilateral
APA. For the conclusion of bilateral or multilateral APAs the demand could be
submitted under Article 25(3) of conventions on double taxation, but the Comment
of conventions on double taxation, prepared by the State Tax Inspectorate, which
alone provides very little information on the procedure to be followed under in this
Article, does not mention such a possibility, so it is unclear whether in Lithuania the
application for APA under this Article could be submitted to the State Tax
Inspectorate. It is recommended to explicitly establish in the implementing legal act a
possibility to start the procedure for the conclusion of a bilateral or multilateral APA
under Article 25(3) of conventions on double taxation and to establish the procedure
to be followed in this case, in order to implement entirely the transfer pricing dispute

prevention by APAs.
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DISERTACIJOS SANTRAUKA

Temos aktualumas. Dél technologijy raidos globalizacija verslo srityje sparciai
didéja. Pasaulio prekyboje dominuoja tarptautinés jmonés ir niecko jau nebestebina didelés
jmonés, turin&ios vienokiy ar kitokiy padaliniy, pavyzdziui, §imte valstybiy'’. Kalbant apie
tarptautines jmones, turimos omenyje ne vien didelés korporacijos, taciau ir mazos bei
vidutinio dydzio jmonés, turinCios vieng ar kelias dukterines jmones ir (arba) nuolatines
buveines kitose valstybése, nei jsteigta kontroliuojancioji bendrove ar centriné buveiné
(asocijuotos jmonés). Tarptautinés jmonés veikia kaip vienas ekonominis vienetas,
siekiantis bendro tikslo. Tarp tarptautinés imonés padaliniy ar dukteriniy jmoniy sudaromi
sandoriai, kurie yra vykdomi ne vienoje valstybéje. Kadangi sudarydamos tarpusavio
sandorius asocijuotos jmonés dél jtakos, atsiradusios i$ jvairiy Saltiniy, kaip antai
dalyvavimo kapitale arba valdyme, néra veikiamos rinkos salygy, kontroliuojamyjy
sandoriy, t. y. sandoriy tarp asocijuoty asmeny, objekty kainos gali neatitikti atviros rinkos
kainy. Tai ypac kelia nerima mokes¢iy administratoriams, ir Lietuva Siuo klausimu néra
18imtis, nes taip asocijuotos jmonés, kuriy jmoniy grupe¢ sudaro jmonés skirtingose
valstybése, gali perkelti uzdirbamg pelng j valstybes, kuriose taikomi mazesni mokesc¢iai, ir
Sitaip sumazinti visos grupés bendra mokes¢iy nasta. Sj susiripinima didina tai, kad 60 %8
visos tarptautinés prekybos vyksta tarptautiniy jmoniy viduje, t. y. neveikiant atviros rinkos
salygoms.

Tiek mokes€iy mokétojy, tiek mokes¢iy administratoriy veikla, kuri atlickama del
skirtingy priezasCiy, kai nustatoma kokiomis kainomis turéjo biti sudarytas asocijuoty
jmoniy sandoris, kad atitikty atviros rinkos salygas, ir atitinkamai paskirstomas
(koreguojamas) i sandorio uzdirbtas pelnas skirtingoms mokesciy jurisdikcijoms ir yra
sandoriy kainodara (angl. transfer pricing, pranc. prix de transfert). Ji gali biti suprantama
ir aiSkinama jvairiai atsizvelgiant j ja siekiamus tikslus, ta¢iau trumpai tariant — tai sandoriy

tarp asocijuoty jmoniy objekto kainy ir (arba) i§ tokiy sandoriy uzdirbamo pelno,

18 Disertacijoje idéstyta asmeniné autorés nuomoné.

" OWENS, J. The Taxation of Multinational Enterprises: An Elusive Balance // Bulletin for International Taxation, vol.
67, No 8, 2013, p. 442.

8 OWENS, J. Trends and Challenges in the Tax Arena // Bulletin for International Taxation, December, 2012, p. 689.
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atitinkanciy ,,iStiestosios rankos“ principg, nustatymas ir paskirstymas sandorio Salims.
»1Stiestosios rankos* principas reiSkia, kad sandorio tarp asocijuoty jmoniy, kuris vadinamas
kontroliuojamuoju sandoriu, objekto kaina neturi skirtis nuo sandorio tarp nepriklausomy
imoniy, vadinamojo nekontroliuojamojo sandorio, objekto kainos arba kad pelnas ar
pajamos, uzdirbti i§ kontroliuojamojo sandorio, neturi skirtis nuo pelno ar pajamy, gauty i$
nekontroliuojamojo sandorio. Remiantis sandoriy kainodaros nuostatomis tarptautinés
imoneés pelnas paskirstomas tarp skirtingy valstybiy, kuriose jsteigti vienetai, sudarg
kontroliuojamajj sandorj, tod¢l sandoriy kainodaros teisinis reguliavimas ir tai, kaip jo
laikosi tarptautinés jmonés, turi ypatingg reikSme valstybiy biudZeto pajamoms i§ mokesciy.
Sandoriy kainodara dazniausiai apima sandorius, kuriuos sudaro jmongs, priklausancios tai
paciai tarptautiniy jmoniy grupei ir esancios skirtingose valstybése, todél i§ Sio sandorio
uzdirbto pelno ar pajamy apmokestinimas yra susijes su keliy valstybiy mokesciy
jurisdikcijomis, vadinasi, blity sunku jsivaizduoti kaip Siuos klausimus valstybés galéty
spresti atskirai, laikydamosi tarptautiniy jsipareigojimy vengti dvigubo apmokestinimo.
Todél sandoriy kainodaros srityje tarptautiniy organizacijy, kaip antai Ekonominio
bendradarbiavimo ir plétros organizacijos (toliau — EBPO) ir Europos Sgjungos (toliau — ES
arba Sajunga), rekomendacijos daro ypatingg jtakg. Be to, asocijuotos jmonés finansuoja
viena kitg grupés viduje, kur, kaip minéta, neveikia rinkos salygos.

Atsizvelgiant | tai, kaip jmoné finansuojama (suteikiant paskolg ar perduodant turtg
Jjmonei nuosavybés teise), daroma didelé jtaka apmokestinamajam pelnui, nes jprastai
palikanos uz paskola yra atskaitomos siekiant apskaiCiuoti pelno mokestj ir taip Sis
mokestis mazinamas. Taigi, Kuo daugiau jmoné turi paskoly, tuo maziau pelno mokescio ji
mokes, todél skolinimasis pelno mokes¢io prasme yra veiksmingesné jmonés finansavimo
priemoné nei suteikiant turto. Toks reiSkinys, kai jmoné finansuojama daugiausia
paskolomis, palyginti su jos turimu turtu, vadinamas ,,plona kapitalizacija“ (angl. thin
capitalisation, pranc. sous-capitalisation). Sandoriy kainodaros ir ,,plonos kapitalizacijos*
sritis sieja glaudus rySys, nes jas reguliuojancios teisés normos yra skirtos asocijuotoms
jmonéms, sudaran¢ioms sandorius jmonés viduje, tik i§ principo pirmuoju atveju sandoriai

neapibréziami, o antruoju atveju reguliuojami paskolos sandoriai. Todél kyla klausimas dél
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Siy dviejy asocijuoty jmoniy vidaus sandorius reguliuojanciy teisés nuostaty tarpusavio
santykio ir apskritai jy santykio su priemonémis, skirtomis valstybiy mokestinéms
iplaukoms uZtikrinti.

Min¢ta, kad tarptautiniy jmoniy sprendimais dé¢l sandoriy kainodaros daroma
tiesioging jtaka valstybiy biudzeto jplaukoms. D¢l to, kad dél 2008 mety ekonominés krizés
daugelio valstybiy biudZetai turéjo biiti sumaZinti, nemazai mokesCiy administratoriy
sandoriy kainodarg vertina kaip rizikos faktoriy, kurj biitina kruops¢iai jvertinti, kad nebiity
neigiamai paveikta pelno mokes¢io bazé™. Tarptautinés organizacijos, kaip antai EBPO ir
Europos Sgjunga, nuolat Siomis ekonominémis salygomis kreipia ypatingg démesj 1
mokestiniy jplauky apsaugg ir imasi jvairiy priemoniy Siam tikslui pasiekti. Pavyzdziui,
2013 m. vasario 12 d. EBPO patvirtino nauja projekta, skirtg bazés sumazinimui ir pelno
perkélimui (angl. Adressing base erosion and profit shifting). Siam projektui jgyvendinti
parengtame 2013 m. liepos 19 d. veiksmy plane numatyta 15 priemoniy, i$ jy dvi yra
susijusios su sandoriy kainodara®. Taigi valstybés ir tarptautinés organizacijos dél jy nariy
politinio spaudimo vis didesnj démesj skiria Siai sudétingai mokesciy teisés sriciai, kurios
aktualumas dél to tik didéja. Kita vertus, dabartinémis ekonominémis sglygomis mokesc¢iy
mokétojai uzdirba maziau pelno ar net patiria nuostoliy ir todél turi maziau iStekliy
1gyvendinti mokescCiy reikalavimus. Sandoriy kainodara yra gerokai rizikingesné mokesciy
sritis nei kitos sritys ir mokes¢iy mokétojo pozitiriu. Tai galima paaiskinti tuo, kad ji labai
priklauso nuo faktiniy aplinkybiy, taip pat tuo, jog reikia subjektyviai taikyti sandoriy
kainodaros taisykles, tuo, kad kilus gincui jtraukiama ne viena kompetentinga mokesciy
institucija bei tuo, kad dazniausiai ji susijusi su didelémis mokes¢iy jplauky sumomis
valstybéms®. Todél sandoriy kainodaros teisinio reguliavimo nagrinéjimas yra ypad

aktualus $iais ekonominio atsigavimo (ar galimo) tolesnio nuosmukio laikais.

9 COTTANI, G. Transfer Pricing, [interaktyvus], prieiga per interneta: <http://www. ibfd.org> [pastarajj kartg Zitiréta
2012 m. gruodzio 17 d.].

20 About BEPS, [interaktyvus], prieiga per interneta: < http://www.oecd.org/tax/beps-about.ntm> [pastarajj kartg Zitiréta
2014 m. sausio 30 d.]; NOUWEN, M. The Gathering Momentum of International and Supranational Action against
Aggressive Tax Planning and Harmful Tax Competition: The State of Play of Recent Work of the OECD and European
Union // European Taxation, vol. 53, No 10, 2013, p. 1-20.

2l WRAPPE, S. C. Introduction to Transfer Pricing and Dispute Resolution, [interaktyvus], priciga per interneta:
<http://online.ibfd.org/kbase/#topic=doc&url=/collections/tpdrtp/html/tpdrtp_gen cO01.htmI&WT.z_nav=Navigation&c
olid=4927> [pastarajj karta zitréta 2012 m. gruodzio 17 d.].
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Tyrimo objektas. Sios disertacijos tyrimo objektas — sandoriy kainodaros teisinio
reguliavimo Lietuvoje ypatumai, atskleidziant ypatingg tarptautiniy organizacijy (EBPO ir
Europos Sajungos) itaka jam. Disertacijoje nagrinéjama sandoriy kainodaros samprata,
didelj démes;j skiriant jos santykiui su ,,plona kapitalizacija®“, tiriama sandoriy kainodaros
teisinio reguliavimo Lietuvoje ir EBPO rekomendacijy Sioje srityje raida siekiant atskleisti
Lietuvos sandoriy kainodaros naujumg ir pazanguma, palyginti su vis tobuléjanciomis Sios
organizacijos rekomendacijomis, Europos Sgjungos sandoriy kainodaros rekomendacijy tam
tikrais klausimas bei Europos Sgjungos Teisingumo Teismo (toliau — ESTT) praktikos,
kurios dél Lietuvos narystés §ioje organizacijoje yra svarbus veiksnys teisiniam reguliavimo
procesui, raida. Kad bity iSsamiau suprasta sandoriy kainodara, pagrjsta ,,iStiestosios
rankos* principu, pateikiama biitent Siuo principu pagrjstos sandoriy kainodaros kritika ir
jos tobulinimo perspektyvos jtvirtinant bendrg konsoliduota pelno mokescio baze (toliau —
BKPMB) Sajungos lygiu ir jy jtaka Lietuvai.

Bendryjy sandoriy kainodaros klausimy, kaip antai, palyginamumas, sandoriy
kainodaros metodai, dokumentavimo reikalavimy, teisinis reguliavimas Lietuvoje tiriamas
per EBPO ir Sajungos rekomendacijy prizm¢. Nuo 2002 m. Lietuva siekia tapti Sios
tarptautinés organizacijos nare?? ir tikétina, kad 2015 m. ji pradés derybas dé¢l narystés
joje”®. Lietuvos teisinj reguliavima analizuoti per EBPO, kurios naré¢ Lietuva kol kas néra,
bet aktyviai sickia ja tapti, rekomendacijy santykj pasirinkta todél, kad visose Lietuvos
sudarytose sutartyse dél dvigubo apmokestinimo iSvengimo jtvirtintas beveik toks pats
9 straipsnis, kuris yra sandoriy kainodaros teisinis pagrindas, kaip ir EBPO pavyzdinés
mokesciy konvencijos dél pajamy ir kapitalo (toliau — Pavyzdiné konvencija) nuostatos. Be
to, net 1§ pirmo zvilgsnio be detalesnés analizés matyti, kad Lietuvoje sandoriy kainodaros
teisinis reguliavimas yra pagristas §ios organizacijos rekomendacijomis, daznai identiskai
perkeltas i§ jy. Kadangi minétos rekomendacijos néra statinis dokumentas, analizuojama,

kiek Lietuvos teisinis reguliavimas atitinka naujausius pakeitimus, orientuotus j ekonominiy

2 Ekonominio  bendradarbiavimo ir  plétros organizacija, [interaktyvus], prieiga per interneta:

<http://www.urm.t/index.php?2836032403> [pastarajj karta zitréta 2013 m. rugpjacio 27 d.].
2 PLIKUNE, D. Lietuva vienu Zingsniu priartéjo prie narystés turtingyjy klube, [interaktyvus], prieiga per interneta:
<www.delfi.lt> [pastarajj kartg Zitréta 2013 m. rugpjucio 21 d.].
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santykiy ir isry$kéjusiy problemy sprendima sandoriy kainodaros srityje. Sis klausimas taps
dar aktualesnis Lietuvai tapus EBPO nare, kai $alis, kaip Sios organizacijos naré, bus
politiskai jpareigota vadovautis Siomis rekomendacijomis. Lietuvos sandoriy kainodaros
teisinio reguliavimo klausimai, dél kuriy pateikta rekomendacijy Sajungos lygiu,
analizuojami per Siy rekomendacijy prizme. Kadangi sandoriy kainodara yra daZznai susijusi
su tarptautiniu apmokestinimu, tyrime nagrinéjamos tarptautinés ginc¢y sandoriy kainodaros
srityje sprendimo bei Siy ginéy prevencijos galimybés siekiant jvertinti jy veiksminguma.
Sandoriy kainodaros teisinio reguliavimo Lietuvoje ypatumai i§samiai atskleidziami
per minéty sandoriy kainodaros aspekty analiz¢; Siuo tyrimu siekiama padéti pagrindus
tolesniam gilinimuisi | $ig sfera, tod¢l Sioje disertacijoje nenagrinéjami specialiis klausimai
deél sandoriy, susijusiy su nematerialiuoju turtu, paslaugy teikimu, iSlaidy paskirstymo
susitarimy, verslo restruktiirizavimo teisinis reguliavimas, sandoriy kainodaros ir muity
teisés santykio problema ir neatliekamas ,,plonos kapitalizacijos* teisinio reguliavimo
Lietuvoje iSsamus tyrimas, virSijantis ,,plonos kapitalizacijos* ir sandoriy kainodaros

santykio problema — §ie klausimai ir problemos paliekami bisimiems tyrimams.

Disertacijos temos naujumas. Pirmosios sandoriy kainodaros teisinio reguliavimo
kitose valstybése ir tarptautiniy organizacijy lygiu uzuomazgy aptinkama praeito Simtmecio
pradzioje. Lietuvoje pirmasis teisinis sandoriy kainodaros pagrindas buvo sutartys dél
dvigubo apmokestinimo iSvengimo; pirmoji jy sudaryta 1993 m. su Suomija, taciau
sandoriy kainodaros jstatyminis pagrindas jtvirtintas tik 2001 m. priémus Lietuvos
Respublikos (toliau — LR) pelno mokes&io jstatymo nauja redakcija®® ir 2002 m. LR
gyventojy pajamy mokes¢io jstatyma®. Siy jstatymy nuostatos jgyvendintos tik dar po trejy
mety priémus 2004 m. balandzio 9d. LR finansy ministro jsakyma , D¢l Lietuvos
Respublikos pelno mokes¢io jstatymo 40 straipsnio 2 dalies ir Lietuvos Respublikos
gyventojy pajamy mokescio jstatymo 15 straipsnio 2 dalies jgyvendinimo taisykliy* (toliau

— SK taisyklés)®®. Lietuvos teisés doktrinoje néra jokiy sandoriy kainodaros teisinio

2 Valstybés Zinios, 2001, Nr. 110-3992.
2 Valstybés Zinios, 2002, Nr. 73-3085.
% Valstybés Zinios, 2004, Nr. 58-2074.
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reguliavimo tyrimy ir Sioje disertacijoje pirmg karta kompleksiskai tiriami sandoriy
kainodaros teisinio reguliavimo ypatumai atsizvelgiant j ypatingg EBPO ir Sajungos
rekomendacijy jtaka Siam reguliavimui. Be to, teisminé ir tarptautiniy gincy sprendimo
procediiry praktika Lietuvoje tik pradeda formuotis, todél Salies teisés doktrinoje — tai
pirmas §iy procediiry ir praktikos uzuomazgy tyrimas, atskleidziant galimas praktines ir

teisinio reguliavimo gin¢y sprendimo §ioje srityje problemas.

Tyrimo tikslas ir uzdaviniai. Pagrindinis disertacijos tikslas — sistemiskai iSanalizuoti
sandoriy kainodaros teisinio reguliavimo Lietuvoje ypatumus per EBPO ir Sajungos
rekomendacijy Sioje srityje prizme. Be to, Siuo darbu siekiama sukurti tam tikrg pagrinda
toliau nagrinéti §ig komplikuota mokesCiy teisés srit] ir pateikti rekomendacijas Lietuvos
teisés aktams tobulinti.

Siekiant minéty tiksly keliami Sie uzdaviniai:

1. IStirti sandoriy kainodaros samprata, ypa¢ akcentuojant probleminj sandoriy

kainodaros ir ,,plonos kapitalizacijos* santykio klausimg, atskleisti Lietuvos,
EBPO ir Sgjungos teisinio reguliavimo Sioje srityje raidg ir iSanalizuoti galima
EBPO ir Europos Sgjungos rekomendacijy jtaka nacionaliniam sandoriy
kainodaros reguliavimui.

2. Atskleisti sandoriy kainodaros, pagristos ,,iStiestosios rankos‘ principu, kritikg ir
apzvelgti galimas sandoriy kainodaros teisinio reguliavimo tarptautiniu lygiu
raidos perspektyvas ir jy jtaka Lietuvai.

3. Istirti palyginamumo, sandoriy kainodaros metody ir jy parinkimo bei sandoriy
kainodaros dokumentavimo teisinj reguliavimg Lietuvoje per tarptautiniy
organizacijy rekomendacijy prizme, iSanalizuoti tarptautiniy organizacijy
rekomendacijose jtvirtintas naujoves $iais klausimais ir jvertinti Lietuvos teisinio
reguliavimo pazangumg, palyginti su minéty tarptautiniy organizacijy
rekomendacijomis.

4. I8analizuoti tarptautines gin¢y sandoriy kainodaros srityje galimybes remiantis

Pavyzdinés konvencijos 25 straipsnio pagrindu dvigubo apmokestinimo
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iSvengimo sutartyse jtvirtinta abipusio susitarimo procediira bei procediira pagal
Arbitrazo konvencij427, taip pat Siy ginéy prevencijos galimybes bei jy

veiksminguma.

Disertacijoje ginami teiginiai. Remiantis atlikto tyrimo iSvadomis teikiami Sie

ginamieji teiginiai:

1.

Sandoriy kainodaros, pagristos ,,iStiestosios rankos* principu dél butino tarptautinio
konsensuso, samprata apima ,,plong kapitalizacija“, taciau ,,plonos kapitalizacijos*
nuostaty jgyvendinimas Lietuvoje kelia praktiniy sunkumy mokesciy mokétojams ir
abejoniy d¢l Lietuvos tarptautiniy jsipareigojimy jgyvendinimo.

Lietuvos sandoriy kainodaros teisinis reguliavimas ir mokesciy administratoriaus
paaiSkinimai Sioje srityje pagristi EBPO rekomendacijomis, taciau jais
neatsizvelgiama ] naujausius $iy rekomendacijy patobulinimus ir jie neatitinka
susiformavusios tiek verslo, tiek vieSojo sektoriaus praktikos, j kurig skatina
atsizvelgti EBPO, tod¢l Lietuvos Sios sferos teisinis reguliavimas ir jo aiSkinimas kai
kuriais klausimais yra tobulintinas.

EBPO sandoriy kainodaros rekomendacijy tarptautinéms jmonéms ir mokesciy
administratoriams (toliau — EBPO SK rekomendacijos) kaip aiskinimo priemonés
naudojimas gali neatitikti teiséty liikesCio principo dél neaiSkumo kuriais metais
patvirtintomis rekomendacijomis turéty biiti remiamasi: ar galiojusiomis dokumenty
iSleidimo metu, ar naujausiomis; Sis klausimas ypac aktualus, turint omenyje pavojy,
kad Sios rekomendacijos gali biiti naudojamos teisés spragoms uzpildyti.

Tarptautiniy gincy sandoriy kainodaros srityje nagrin¢jimo galimybiy teisinis
reguliavimas tobulintinas siekiant uZztikrinti jy veiksmingumg, nes abipusio
susitarimo procediira negarantuojama, kad ginc¢as bus iSsprestas, Sios procediros eiga
reglamentuota mokesc¢iy administratoriaus komentare ir tik fragmentiskai.

Remiantis Lietuvos teisiniu reguliavimu, iSankstinio kainodaros susitarimo (toliau —

IKS) pagrindinio tikslo — sandoriy kainodaros giny prevencija — pasiekimo

271990 m. liepos 23 d. Konvencija 90/436/EEB dél dvigubo apmokestinimo i§vengimo koreguojant asocijuoty jmoniy
pelng (OL L 225, p. 10).
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galimybés neaiSkios d¢l iy dvisaliy ir daugiasaliy susitarimy sudarymo procediros

nebuvimo.

Tyrimo praktiné reiksmé. Disertacijoje atliktas tyrimas yra svarbus ir teoriniu, ir
praktiniu poZitiriais. Siame tyrime susisteminta svarbiausia informacija apie Lietuvos
sandoriy kainodaros teisinj reguliavimg 1 ji Zvelgiant per tarptautiniy organizacijy (EBPO ir
Sajungos) prizme gali biiti remiamasi Vilniaus universitete ir kitose aukStosiose mokyklose
rengiant mokesCiy teisés disciplinos programas ir mokomaja medZziagg. Tikétina, kad Si
disertacija bus postimis toliau analizuoti anksc¢iau nurodytus Siame tyrime nenagrinétus
klausimus. Siuo darbu kaip pagalbine priemone kasdieniame darbe tobulindami savo
paaiSkinimus galés naudotis mokes€iy administratoriai ir mokes€iy mokeétojai, ypac
atsizvelgiant | tai, kad Lietuvos sandoriy kainodaros teisés normy taikymg apsunkina EBPO
SK rekomendacijy vertimo ] lietuviy kalbg nebuvimas. Be to, tikimasi, kad bus atsizvelgta i

darbe pateiktus sitilymus tobulinti Lietuvos teisinj reguliavima §ioje srityje.

Tyrimo Saltiniai. Siekiant uzsibrézto tikslo ir uzdaviniy, disertacijoje remiamasi
teisés norminiais aktais, kaip antai LR pelno mokescCio jstatymu ir LR gyventojy pajamy
mokescio jstatymu, kuriuose jtvirtintas sandoriy kainodaros teisinis pagrindas, LR mokesciy
administravimo jstatymu, Konstitucinio Teismo nutarimais, Lietuvos sudarytomis sutartimis
dél dvigubo apmokestinimo i§vengimo, Arbitrazo konvencija ir pojstatyminiais teisés
aktais. Atliekant tyrimg pasitelkta sandoriy kainodarai skirta EBPO ir ES ,,minkstoji teisé®,
kuri dél jvairiy priezasCiy, ypac dél to, kad beveik nejmanoma pasiekti politinio sutarimo
nustatyti sandoriy kainodaros normin; teisinj reguliavimg tieck EBPO, tiek ES lygiu, vaidina
ypa¢ svarby vaidmenj S$ioje srityje. Itin reikSmingas S§io darbo Salintis — Pavyzdine
konvencija ir EBPO SK rekomendacijos, kuriy jtaka Sios srities teisiniam reguliavimui
Lietuvoje yra labai didelé. Darbe taip pat atsizvelgta j LR mokes¢iy administratoriaus
pateikiamg informacijag mokes¢iy mokétojams, nors ir labai negausig. Nagrin¢jama ir

istoriniu poziiiriu svarbi Europos Sajungos Teisingumo Teismo praktika, kurioje aiSkinamos
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SESV jtvirtintos pagrindinés laisvés, ypac jsisteigimo laisvé (SESV 49 straipsnis), ir
nustatomi galimi jy ribojimai bei Siy ribojimy pateisinimo pagrindai.

Darbe remtasi Lietuvos ir uzsienio valstybiy mokslininky darbais. Vienu iSsamiausiy
Sios srities tyrimy laikytina J. Wittendorf monografija Transfer Pricing and Arm's Length
Principle in International Tax Law (Sandoriy kainodara ir ,,iStiestosios rankos* principas
tarptautin¢je mokesciy teiseje, 2009), kurioje iSsamiai atskleidZiamos ,,iStiestosios rankos
principo formavimosi iStakos, sandoriy kainodaros reguliavimo turinys ir apimtis
tarptautiniy organizacijy rekomendacijose ir kai kuriose uzsienio valstybése. Atlieckamam
tyrimui ypa¢ pagelbéjo G. Cottani darbai, skelbiami IBFD portale, ir jo praneSimai per
tarptauting konferencija Transfer Pricing: Practical Issues (,,Sandoriy kainodara: praktiniai
klausimai®, 2012 m. sausio 27 d. Briuselis, Belgija), J. Owens jzvalgos mokslo
straipsniuose d¢l sandoriy kainodaros, gristos ,,iStiestosios rankos* principu, problemy ir jy
sprendimo perspektyvy. Labai vertingos informacijos suteiké kity mokslininky darbai, kaip
antai L. Hinnekens dél Arbitrazo konvencijos, S. Schnorberger dél dokumentavimo
reikalavimy sandoriy kainodaros srityje, A. Fross aiSkinantis sandoriy kainodaros ir ,,plonos
kapitalizacijos* santykj, A. Vega studija nagrinéjant EBPO SK rekomendacijy, kaip
»minkstosios teisés®, reikSme. Atliekant tyrima taip pat atsizvelgta j ekonomikos srityje
parengta M. Novikovo daktaro disertacijg ,,Sandoriy tarp asocijuoty asmeny kainodaros
modelis mokes¢iy mokétojams ir mokes¢iy administratoriui®“ (2011).

ReikSmingas $altinis — uzsienio valstybiy teisés aktai, uzsienio teismy sprendimai ir
Siy teisés akty bei sprendimy analizé mokslo darbuose. Renkant $iuos Saltinius labai
pagelb¢jo IBFD interneto svetainéje surinkta informacija, Pranciizijos teisés aktus, teismy
sprendimus ir mokslo darbus talpinanti svetainé Lexisnexis, Europos komisijos Muity ir
mokesCiy generalinio direktorato interneto svetainés duomeny bazé, taip pat naudotasi
didziyjy audito bendroviy (PWC, EY) interneto tinklalapiuose skelbiama informacija apie
uzsieniy valstybiy apmokestinimo teisinio reguliavimo sistemas ir jy pokycius. Daug
reikSmingos informacijos apie sandoriy kainodaros praktines taikymo problemas suzinota 1§
pokalbiy su Valstybinés mokesciy inspekcijos (toliau —VMI) bei KPMG (vienos i§ didziyjy

tarptautiniy audito bendroviy) darbuotojais, besispecializuojanciais §ioje srityje. Rengiant
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darbg tyrimo idéjy kilo dalyvaujant jau minétoje tarptautinéje konferencijoje Transfer
Pricing: Practical Issues ir 2012 m. lapkricio 28 ir 29 d. Tryre, Vokietija, vykusioje
konferencijoje Annual conference on European Direct Taxation Law (Europos tiesioginiy
mokesCiy teisés metiné konferencija). Kartu su svarbiausiais norminiais ir doktrinos
Saltiniais darbe daug démesio skiriama spaudoje (The Economist, The Fortune) ir jvairiose
interneto svetainése skelbiamoms politiky ir mokes¢iy analitiky nuomonéms dél mokesciy
sumazinimo ir vengimo naudojantis valstybémis, kuriose taikomi, palyginti mazi mokesciy
tarifai ar suteikiamos kitos lengvatos dél sandoriy kainodaros, pagrjstos ,,iStiestosios

rankos® principu, ir sandoriy kainodaros grindimo Kitu pagrindu klausimais.

Tyrimo metodika. Disertacijos tiksly ir uzdaviniy siekta naudojant sisteminiu,
lyginamuoju, loginiu, lingvistiniu ir $altinio turinio analizés, istoriniu, teleologiniu ir kitais
tyrimo metodais. Sisteminis metodas darbe naudotas siekiant atskleisti sandoriy kainodaros
sampratg jvairiais aspektais, iSanalizuoti nacionaliniy ir tarptautiniy nuostaty tarpusavio
sasajas. Lyginamuoju metodu darbe Lietuvos teisés akty nuostatos ir mokesCiy
administratoriaus  pateikiami paaiSkinimai gretinami su tarptautiniy organizacijy
rekomendacijomis. Be to, naudojant §j metoda atskleidziamos 2010 m. EBPO SK
rekomendacijose ir kituose dokumentuose jtvirtintos naujos gairés. Remiantis lingvistiniu
tyrimo metodu disertacijoje aiSkinama jstatymuose, pojstatyminiuose aktuose, sutartyse dél
dvigubo apmokestinimo i§vengimo ir tarptautiniy organizacijy rekomendacijose bei kituose
dokumentuose vartojamy zodziy, zodziy junginiy, sagvoky prasmé. Saltinio turinio metodo
taikymas leido tirti moksling literattira, teisés aktus bei teismy praktika, taip pat kritiskai
vertinti jy prasme, parengti argumentais pagrjstus apibendrinimus ir iSvadas. Loginis
metodas buvo biitinas siekiant nustatyti tyrimo srities problemas, apsibrézti tyrimo tikslus ir
uzdavinius, remiantis atliktu tyrimu padaryti iSvadas, pateikti pasitlymus ir apibendrinti bei
jvertinti kity mokslininky nuomones. Naudojantis istoriniu metodu siekta atskleisti
Pavyzdinés konvencijos ir EBPO SK rekomendacijy, Sajungos lygiu priimty
rekomendacijy, ESTT praktikos bei Lietuvos teisinio reguliavimo sandoriy kainodaros

srityje raidg. Teleologinis metodas darbe naudotas aiSkinantis tarptautiniy organizacijy
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rekomendacijy ir Lietuvos teisés akty turinj. Naudojant pokalbiy metodg suzinota daug
naudingos informacijos apie Lietuvoje praktiskai kylanéias problemas sandoriy kainodaros

srityje. Darbe taip pat naudoti apibendrinimo, analizés ir kiti metodai.

Disertacijos struktiira. Disertacija sudaro jvadas, trys déstomosios dalys ir iSvados.

Ivade apibréztas darbo tikslas, suformuluoti sprendZiami uZdaviniai, nurodytas
mokslinis darbo naujumas, atskleista mokslinio tyrimo praktiné reikSme, apZzvelgti atlikti
tyrimai disertacijos tema, pristatyti taikyti tyrimy metodai ir pateikta darbo struktiira.

| dalyje, padalytoje j penkis skyrius, nagrinéjama sandoriy kainodaros samprata, jos
nacionalinio teisinio reguliavimo raida, EBPO ir Sgjungos dokumenty Sioje srityje raida, jos
kritika ir perspektyvos. Pirmame $ios dalies skyriuje analizuojama sandoriy kainodaros
samprata pateikiant jg skirtingais poziiiriais: mokes¢iy administratoriaus, jmoniy vadybos ar
mokesCiy planavimo, taip pat autoré¢ nurodo, jos subjektyvia nuomone, tinkamiausig $ios
sgvokos apibrézima; Kkartu analizuojama sandoriy kainodaros ir ,,plonos kapitalizacijos*
santykio problema. Antrame skyriuje nagriné¢jama sandoriy kainodaros teisinio reguliavimo
raida, Sio skyriaus atskiruose poskyriuose iSsamiau apzvelgiama Lietuvos teisinio
reguliavimo Sioje srityje, EBPO SK rekomendacijy, Sajungos reguliavimo sandoriy
kainodaros srityje raida. | dalies tre¢iame skyriuje nagrinéjama EBPO ir Europos Sagjungos
rekomendacijy reikSmé Lietuvos teisiniam reguliavimui. Kadangi sandoriy kainodaros
pagrindas yra Pavyzdinés konvencijos 9 straipsnis ir jo pagrindu priimtos sutartys dél
dvigubo apmokestinimo iSvengimo, I dalies ketvirtame skyriuje nagrinéjama minéto
konvencijos straipsnio objektyvi ir subjektyvi taikymo apimtis ir analizuojamas jo pagrindu
atliekamo pelno koregavimo Lietuvoje teisinis reguliavimas dar kartg akcentuojant sandoriy
kainodaros ir ,,plonos kapitalizacijos* santykio problema. Sios dalies paskutiniame skyriuje
pateikiama sandoriy kainodaros, pagrjstos ,,iStiestosios rankos® principu, Kritika ir
nagriné¢jamas klausimas ar jgyvendinus Pasiiilyma dél BKPMB? bty idsprestos bent kai

kurios $ios srities problemos, taip pat Sio pasitilymo reik§mé Lietuvai.

282011 m. kovo 26 d. Europos Komisijos pasiiilymas dél Tarybos direktyvos dél bendros konsoliduotos pelno mokescio
bazés (BKPMB) (KOM(2011) 121/4).
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IT dalyje, kurig sudaro trys skyriai, nagrin¢jamos Lietuvos sandoriy kainodaros
praktinio taikymo bendrosios nuostatos atsizvelgiant | EBPO ir Sgjungos rekomendacijas.
Pirmame skyriuje nagrin€¢jama palyginamumo analiz¢, ypatingg démesj kreipiant j 2010 m.
EBPO SK rekomendacijose itvirtintas naujoves. Antrame skyriuje analizuojami sandoriy
kainodaros metodai (atskiruose poskyriuose nagrinéjant palyginamosios nepriklausomos
kainos, perpardavimo kainos, kaStai plius, pelno padalijimo ir sandorio grynosios marzos
metodus), jy parinkimas ir ,,iStiestosios rankos* intervalo teisinis reguliavimas Lietuvoje,
taip pat Siais klausimais pateiktas EBPO SK rekomendacijas, ypatinga démesj kreipiant j
2010 m. EBPO SK rekomendacijose pakeista sandoriy kainodaros metody hierarchijg ir
kilusig problemg dé¢l Lietuvos teisinio reguliavimo netobulumo. II disertacijos dalis
baigiama skyriumi apie sandoriy kainodaros dokumentavimo reikalavimus, kuriame
iSsamiai analizuojamos Lietuvos teisés normos ir Europos Sajungos sandoriy kainodaros
dokumenty elgesio kodekse *° pateiktos rekomendacijos.

Il dalyje, suskirstytoje j tris skyrius, nagrinéjamas tarptautiniy gin¢y sandoriy
kainodaros srityje nagrinéjimo galimybiy teisinis reguliavimas ir Siy giny prevencija
naudojant iSankstin; kainodaros susitarimg. Pirmame Sios dalies skyriuje analizuojama
abipusio susitarimo procedira pagal Pavyzding konvencijg ir sutartis dél dvigubo
apmokestinimo iS§vengimo atskleidZiant problemas, kurios galéty kilti d¢l Lietuvos teisinio
reguliavimo neaiSkumo. III dalies antrame skyriuje analizuojamas gin¢y sandoriy
kainodaros srityje nagrinéjimo pagal Arbitrazo konvencijg teisinis reguliavimas apZvelgiant
Elgesio kodekse pateiktas rekomendacijas. Minétos dalies paskutinis skyrius skirtas Siy
gin¢y prevencijos galimybei — iSankstiniam kainodaros susitarimui (toliau — IKS) ir jo
teisiniam reguliavimui Lietuvoje ji lyginant su Europos Sgjungos lygiu priimtu Elgesio
kodeksu ir jvertinant Lietuvoje jtvirtinty nuostaty veiksminguma.

Disertacijos pabaigoje pateikiamos iSvados, kuriose detalizuojami ginamieji teiginiai
bei nurodomi autorés pasitilymai, kuriais remiantis galéty biiti patobulintas disertacijoje

nagrinéty klausimy teisinis reguliavimas sandoriy kainodaros srityje.

2 0OLC176,p. 1.
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Isvados ir pasiillymai. Atlikto mokslinio tyrimo pagrindu formuojamos $ios iSvados

ir pasitilymai:

1. Sandoriy kainodaros, pagristos ,,iStiestosios rankos* principu, nuostatos, kurios,
autorés nuomone, néra kovos su mokes¢iy sumaZzinimu priemonés, taikomos ir
»plonai kapitalizacijai®. ,,Plonos kapitalizacijos* teisés normos i§ pirmo Zzvilgsnio
atitinka Lietuvos tarptautinius jsipareigojimus, tac¢iau dél mokesc¢iy administratoriaus
ju aiSkinimo ir atitinkamo taikymo grieZtumo 1S mokes¢iy mokétojo praktiskai
atimama teisiné¢ galimybé jrodyti jo paskolos sandorio atitiktj atviros rinkos
saglygoms, todél kyla grésmé, kad Lietuva taip pazeis jsipareigojimus pagal sutartis
del dvigubo apmokestinimo iSvengimo ir §i praktika neatitiks ESTT praktikos.
Siekiant  iSvengti  galimybiy minétiems tarptautiniams  jsipareigojimams
prieStaraujan¢iam aiSkinimui, rekomenduotina keisti 2003 m. gruodzio 9d. LR
Vyriausybés nutarimo dél pajamy arba iSmoky apibiidinimo i§ naujo taisykliy
patvirtinimo 7 punkta, Sig nuostata siejant su ,iStiestosios rankos* principo ir
sandoriy kainodaros taisykliy taikymu.

2. Lietuvos teisinis reguliavimas sandoriy kainodaros srityje tiek jstatyminiu lygiu, tiek
poistatyminiu lygiu ir mokes¢iy administratoriaus paaiSkinimai grindziami EBPO
pateiktomis rekomendacijomis S§ioje srityje; tos rekomendacijos daznai identiSkai
perkeliamos ] Lietuvos teisés aktus. ISanalizavus SK taisykliy nuostatas ir VMI
pateikiamus paaiskinimus matyti, kad jie pagristi 1995 m. EBPO SK
rekomendacijomis, o 2010 m. EBPO SK rekomendacijose jtvirtinti reikSmingi
patobulinimai, kuriais atspindima sandoriy kainodaros srityje susiformavusi nauja
praktika tiek verslo, tiek vieSajame sektoriuje, jie yra per 15 mety kilusiy problemy
sprendimo  gairés, taCiau Lietuvos teisinése nuostatose bei mokesciy
administratoriaus paaiSkinimuose | juos neatsizvelgiama. Atlikus tyrima teiktinos
tokios rekomendacijos SK taisykléms tobulinti:

1) atsisakyti vidiniy ir iSoriniy palyginimy hierarchijos;
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2) atsisakyti tradiciniy metody ir kity metody skirstymo, taip pat NPK
metodo pirmenybés jgyvendinant ,tinkamiausig metoda atsizvelgiant ]
atvejo aplinkybes*;

3) jtraukti nuostatas dél statistiniy metody taikymo, skirty ,,iStiestosios
rankos‘ intervalui siaurinti, nes nesureguliuotas Sis klausimas kelia rimty
problemy praktikoje;

4) numatyti galimybe pratgsti terming sandoriy kainodaros dokumentams
pateikti esant pagristam mokes¢iy mokétojo praSymui ir jtvirtinti
reikalavimg sandoriy kainodaros dokumentuose nurodyti informacijg apie
sudarytus IKS.

3. Nei i$ SK taisykliy normy, nei i§ VMI paaiskinimy néra aiSku, kuriomis EBPO SK
rekomendacijomis reikéty remtis (1995 m., kurios galiojo iSleidziant minétus
dokumentus, ar 2010 m.). Pazymétina, kad Lietuvos vyriausiasis administracinis
teismas pirmame ir kol kas vieninteliame savo sprendime® &iuo klausimu taip pat
nepateiké jokiy gairiy; jis pats rémeési 2010 m. EBPO SK rekomendacijomis,
konkreciai nenurodydamas, kuria versija remiasi. Rekomenduotina SK taisyklése
pateikti konkrecig nuoroda, kad jas aiSkinant turi buti vadovaujamasi 2010 m. EBPO
SK rekomendacijomis. Be to, Sias rekomendacijas butina iSversti ] lietuviy kalbg ir
patalpinti visuomenei prieinamoje vietoje, kad bty uztikrintas mokesciy mokétojy
teiséty lukescCiy principas.

4. Yra abejoniy, ar galima veiksmingai pasinaudoti tarptautinémis galimybémis
sprendziant  ginCus sandoriy kainodaros srityje. Pirma, sutar¢iy dél dvigubo
apmokestinimo i§vengimo 25 straipsnyje, kuriuo remiantis vykdoma abipusio
susitarimo procediira, kompetentingos institucijos tik jpareigojamos ,,stengtis®
18spresti kilusig problema, bet ne pasiekti konkrety rezultata, todél, esant galimybei,
sudarant naujas sutartis deél dvigubo apmokestinimo iSvengimo ar keiCiant jau
sudarytas, rekomenduotina papildyti Siy sutarciy 25 straipsnj 5 dalimi, joje numatant

ginCo perdavimg arbitrazui. Antra, abipusio susitarimo procediiros jgyvendinimo

%0 2013 m. rugpjiicio 26 d. sprendimas byloje A°">-1421/2013. Vienintelis iki 2013 m. rugséjo 1 d.
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Lietuvoje tvarka numatyta VMI komentare dél dvigubo apmokestinimo i§vengimo.
Abejotinas toks S$ios tvarkos jforminimo formos pasirinkimas. Rekomenduotina
abipusio susitarimo procediiros tvarkg nustatyti teisés norminiame akte, pateikiant
VMI komentare jau nurodyta ir trukstamg informacija, pavyzdziui, per kuri laikg
asmuo turi pateikti praSymag dél abipusio susitarimo procediiros pradéjimo ir nuo
kada §is terminas skaiciuojamas, kokig informacijg nurodyti Siame praSyme.

. Lietuvoje itvirtintas teisinis reguliavimas dél IKS yra susijes tik su vienasaliu IKS,
nors IKS gairése ir EBPO SK rekomendacijose vienaSalis IKS vertinamas
nepalankiai, nes juo nepasiekiamas pagrindinis IKS tikslas — sumazinti mokestiniy
gincy rizika, mat dé¢l to, kad sandoriy kainodara yra susijusi su keliomis mokes¢iy
jurisdikcijomis, kita valstybé paprasCiausiai gali nepripazinti vienaSalio IKS. D¢l
dvisalio arba daugiaSalio IKS i§ esmés buty galima kreiptis pagal sutarCiy dél
dvigubo apmokestinimo iSvengimo 25 straipsnio 3 dalj, taciau jau minétame VMI
komentare dé¢l dvigubo apmokestinimo i§vengimo, kuriame vieninteliame pateikiama
Siek tiek informacijos apie pagal $§j straipsnj vykdoma procediira, nieko
neuzsimenama apie tokig galimybe, tod¢l neaisku, ar Lietuvoje biity galima kreiptis |
VMI dé¢l tokio IKS sudarymo. Rekomenduotina pojstatyminiame akte aiskiai
numatyti galimybe pradéti procediirg dél dviSalio arba daugiaSalio IKS sudarymo
pagal sutar¢iy del dvigubo apmokestinimo iSvengimo 25 straipsnio 3 dalj ir jtvirtinti
pacios procediiros tvarka, kad sudarant IKS bity visiSkai jgyvendinta mokestiniy

gincy prevencija sandoriy kainodaros srityje.
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