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Introduction
An ancient Indian proverb tells us that we have not inherited this planet from our
ancestors; we have borrowed it from our children.

This proverb suggests an answer why international environmental law,
creating various mechanisms for the protection of the natural environment, has
pervaded other areas of human activity and exerted an impact on other branches of
law.

At present, environmental law constitutes within the entire system of law
one of the largest fields of legal regulation and it stands out among other branches
of law because of the exceptional broadness of the object under its protection,
because of its aims, the character of the provisions comprising this field, the
methods of regulation, and its capacity in terms of international regulation (the
natural environment of any one particular state long ago ceased to belong to
values at national level but has been categorised as a world-wide common good,
protected under international law—res omnium communis). Modern
environmental law is a continuously developing system, which, once new needs
and circumstances emerge, shows the tendency to embrace an increasingly larger
number of the areas of public, economic, political, and cultural life that earlier
used to be of no interest among the drafters of environmental norms. In this way,
the principles of environmental law find their way into the regulations governing
the problems of climate change, genetically modified organisms (GMOs), or, e.g.,
the production and exploitation of small modular reactors (SMRs). In addition,
certain principles of environmental law (e.g., the principle of sustainable
development) have even started to be applied not only within the individual
branches of law but also within the framework of the entire system of law.

Any principle, when it is transposed into another branch of law, may
exhibit a three-fold “behaviour”: it can contradict other principles, it can replace
certain other principles, or it can modify the content of certain principles within a

particular branch. And it is the third model of the mentioned behaviour that can be



applied to the principles of environmental law, since these principles modify state
governance law, administrative law, and constitutional law and lead to the
interpretation of the provisions of the mentioned branches of law in the context of
the principles of environmental law.

The mechanisms of environmental law embrace all the areas of activity that
may cause harm to natural environment; and, without any doubt, nuclear activity
is one of such areas. By the accidents at Chernobyl and Fukushima, states were
once again reminded of the need to better protect our natural environment against
the impacts of the risk of nuclear damage; and environmental law, inter alia, its
principles, constitutes an appropriate instrument for implementing this task.
Therefore, namely this relationship between nuclear law and environmental law
has been chosen as the focus of the investigation in the present thesis.

The Topicality of the Thesis
The issues addressed in this thesis are of growing concern in terms of several
aspects. First of all, the influence of the principles of international environmental
law on nuclear activities on a world scale has virtually received no research so far.
And with respect to the interaction of environmental law and nuclear law, research
has been, at the most, confined to making statements that the production of
nuclear energy is free of CO, emission (i.e. attention has been directed to the final,
environment-friendly result). Little discussion has been devoted as to whether the
natural environment is properly protected as early as at the stage of striving to
achieve ambitious goals in fighting climate change, i.e. at the time of planning
nuclear activities and constructing nuclear facilities, as well as at the time of
producing nuclear energy. Similarly, there has been little discussion of the
environmental problems (inter alia, problems relating to the improper
implementation of the principles of environmental law) emerging during the
nuclear fuel cycle.

A second reason why the issues of interaction between environmental law

and nuclear law are of particular concern to international community is linked to



the growing demand for nuclear energy in the present-day world. As the need for
nuclear energy and for the construction of nuclear facilities in general is
increasing, the need for an improved regulation of nuclear activities is growing as
well. Therefore, in order to prevent any potential environmental damage due to
nuclear activities, it is necessary, inter alia, to develop an improved, in its
environmental dimension, legal framework, which will be aligned with the
findings offered by scientific research.

Finally, the issue of the impact of the international principles of
environmental law on nuclear activities—because of the specific geopolitical
situation of our country and the concentration of two planned foreign nuclear
power plants in neighbouring countries—equally requires due consideration in
Lithuania.

The Theoretical and Practical Significance of the Thesis

The theoretical and practical significance of this thesis is directly related to
one feature specific to nuclear law—its retrospectivity. It is necessary to admit
that nuclear law is extremely retrospective, and its development, or the
introduction of new developments, as proposed by scientific studies such as this
one, is mainly determined by nuclear incidents and nuclear accidents that have
occurred at nuclear facilities. Therefore, as the historical events show, at present,
after the accident at Fukushima, as the political forces have been inclined to unite
and assume obligations at the international level, it is an appropriate time to raise
anew, at scientific and political levels, important problems related to the
protection of the natural environment in the area of the regulation of nuclear
activities, so that a political consensus over the introduction of new developments
in the area of nuclear safety and environmental protection could be reached.

The scientific result of the thesis is oriented at interdisciplinarity and is
supported by various theoretical conceptions and the global approach. It should be
noted that the research carried out within the frames of this thesis is

interdisciplinary insofar as, although its core part constitutes a research into



positive law, its inseparable parts also include (a) an analysis of social and legal
aspects and (b) an examination of the fundamental values of the legal regulation in
question. The legal problems related to certain principles and singled out in the
conclusions of the thesis balance on the borderline along with the problems of a
material character (i.e., it has been sought to make it clear that, if certain indicated
issues of a material character are left legally unregulated, or no political consensus
is reached over them, no principle of environmental law may be properly
implemented).

It should be noted that the theoretical and practical significance of the
analysis unfolding in the separate parts of the thesis varies with respect to courts,
legislators, and the development of legal studies. In addition, it is expected that,
from the practical point of view, this thesis, addressing nearly all the areas of
nuclear law, will serve a useful function for the students and practitioners of
nuclear law, by providing them with a comprehensive and systematic material on
nuclear law per se.

The Subject Matter of the Research

The subject matter of the research carried out in this thesis is the impact of
the principles of environmental law on international nuclear law and on
regulations governing nuclear activities (where the ultimate purpose of the said
impact is protected natural environment).

The principles chosen for the analysis are those principles of international
environmental law that are consolidated in the 1972 Stockholm Declaration of the
United Nations and the 1992 Rio de Janeiro Declaration and have the greatest
impact on nuclear law: they provide for the guidelines and directions for the
development of the international norms of nuclear law, as well as lay down the
regime for protecting the natural environment (environmental safeguards), and
establish international liability for environmental damage caused as a result of
nuclear activities, i.e., the principle of cooperation, the principle of sustainable

development, the principle of prevention, the precautionary principle, the principle



“polluter pays”, the principle of information (i.e., the principle of the notification
of other states of any likely environmental impact in conjunction with the
principle of access to information and public participation in decision making).

Attention should be drawn to the fact that the statement the impact of an
environmental principle on nuclear law can mean not only an impact on the
conventions on nuclear law and other documents but also an impact on concrete
nuclear activities, i.e., on regulations concerning the concrete groups of nuclear
activities. Where an impact on the activities regulated by nuclear law is exerted
through environmental legal instruments (e.g., the environmental principle of
access to information about the planned activities operates through the Espoo
Convention, the prevention principle and the principle of sustainable
development—through the conventions prohibiting the dumping of radioactive
waste at sea), it is referred to in the thesis as “direct”, while where an impact on
the said activities is made through instruments of a different level, i.e., the
instruments of nuclear law (which is more frequent)—as “indirect”.

When the goal of this thesis is reached, i.e., once the thesis elucidates in
what ways the international principles of environmental law affect nuclear law
and regulations addressing nuclear activities, it will be possible to answer the
question whether the environment is adequately protected against the possible
risks posed by nuclear activities.

The Object of the Thesis

The object of the thesis is, first, a set of the international legal acts of
environmental and nuclear law that consolidate the principles of international
environmental law, which either directly or indirectly influence nuclear law and
regulations addressing nuclear activities, and, second, the institutional practice of
dealing with national and international issues in environmental disputes
concerning nuclear activities. Regional and national legal acts are not the object of

this thesis and they are referred to only in the context of the comparative analysis.
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The object of the thesis is related to the peaceful atom, the peaceful uses of
nuclear energy, and it does not deal with the problems of nuclear weapons or with
the uses of nuclear materials for medical purposes.

It should be emphasised that the thesis adopts an ecocentric rather than
anthropocentric approach, i.e., it seeks to elucidate the impact of the principles of
international environmental law on regulations addressing nuclear activities
through the prism of the natural environment rather than the protection of human
interests.

The adoption of the ecocentric approach in the thesis can in part account
for the limiting of the object of the thesis to international legal acts and leaving
outside the scope of the thesis the legal acts of such a regional organisation as the
European Atomic Energy Community (Euratom), where environmental protection
is viewed only as an intermediate objective in attaining the primary goal of the
protection of human health.

The Aim and Tasks of the Thesis

By analysing the implementation of environmental legal principles in
nuclear law, the thesis aims at identifying specifically the environmental impacts
of nuclear energy (excluding social or economic impacts) and offering the
legislators the up-to-date information about the main challenges that must be
overcome in order to achieve the maximum effective contribution of nuclear
energy to the implementation of environmental objectives.

With a view to achieving the said aim, the thesis sets the following research
tasks, which are common to all the aforementioned six principles, differing in
their essence:

1) to carry out a historical and systematic analysis of the status, content,
limits, means of the implementation, measures, and the peculiarities of the
application of the major international environmental legal principles, whose

impact on nuclear law will be investigated, as well as to discuss the
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features specific to a particular principle that make the principle
unattractive to be applied in another branch of law;

2) to assess the weaknesses and strengths of the application of the
aforementioned international environmental legal principles in nuclear law;
to assess the difficulties of both a legal and material—insofar as this
determines the successful implementation of a principle—character (inter
alia, those that became evident after the accident at Fukushima), which
may be encountered as the said principles, protecting environmental
interests, are gaining access to regulations addressing nuclear activities;

3) to ascertain whether the states concerned fulfil (are encouraged to fulfil)
various composite obligations arising under the principles of environmental
law; to analyse the case law dealing with environmental legal disputes
concerning nuclear activities in consideration of the said principles;

4) to offer suggestions applicable to the practice of international institutions as
well as national legislators, courts, and to the existing legal doctrine,
regarding the development of environmental legal principles and their
implementation in nuclear law and in the regulation of nuclear activities; to
offer suggestions as to which legal measures (which at times relate to the
indicated problems of a material character) should be taken to reinforce the
impact of environmental principles, so that the natural environment would
be protected to the maximum extent against the possible risks of
transboundary damage caused as a result of nuclear activities;

5) to present the conclusion as to which of the examined—direct or indirect—
models of the impact of environmental legal principles is more efficient in
order to implement the aims set for the protection of the natural
environment.

It should be emphasised that, once the tasks of the thesis are achieved, it
will be possible to answer a very important question, codified in the hypothesis of

the thesis, i.e., which of the indicated—direct or indirect—models of the impact of
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environmental legal principles with respect to nuclear law and the regulation of
nuclear activities is more efficient in order to implement the aims set for the
protection of the natural environment.

The Structure of the Thesis

The structure of the thesis is determined by the subject matter and the
research object chosen for the thesis. The thesis is composed of four parts: a) the
introduction, which, inter alia, provides the survey of the overall research carried
out in the field so far and describes the methods applied therein; b) the analysis,
including the main statements (intermediate conclusions) and suggestions, which
presents a detailed and comprehensive examination of the chosen research subject
matter—individual principles of international environmental law; ¢) the summary
of the findings of the research of this thesis by way of drawing conclusions and
offering suggestions; d) the list of the sources and literature used for the
preparation of the thesis.

The analysis part of the thesis is comprised of seven chapters. The first
chapter presents a general discussion of the interaction points between
international environmental law and nuclear law. Each of the other six chapters
deals with a separate principle of international environmental law. Each chapter is
divided into several subchapters, which examine different aspects of the chosen
research subject matter. Each of the said subchapters, in its turn, first of all,
defines a concrete environmental legal principle, analyses its direct or indirect
impacts, then deals in detail with the content of the principle, and, lastly,
determines the position of the principle in the system of environmental law. In
each of the following subchapters, the defined notion of a concrete principle is
applied in a totally different “coordinate system” of nuclear law, and the
particularities of the application of a particular principle to nuclear activities are
analysed. At the same time, the analysis integrates the practice of international
dispute resolution institutions and national courts dealing with cases concerning

nuclear activities with regard to implementing the principles of environmental
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law. Each of the chapters closes with the main propositions on and problems of
the development and perspectives of the environmental legal principles in the area
of the regulation of nuclear activities.

It should be noted that the sequence of the environmental legal principles
as they appear in the analysis is developed according to the context of the
operation of these principles. The analysis moves from the macro level, i.e., the
principles whose implementation requires global initiatives and actions on the
scale of the entire international community (e.g., the principle of cooperation, the
principle of sustainable development), to the micro level, i.e., a very concrete
principle of access to information, which is related to the rights of individuals to
receive information about the environmental impact of nuclear activities and is
consolidated, to its fullest extent, in the regional Espoo Convention.

The Methodology of the Research

The research subject matter is examined in the thesis from a large number
of perspectives, and the findings of the research are reached by employing
empirical and theoretical research methods. In attaining the aim of the thesis and
in dealing with the tasks following from the aim, the methods of logical,
abstractive, systematic, comparative, historical-empirical, and teleological
(relating to the intentions of legislators) analysis have been employed. It should be
noted that, although this thesis is not of a comparative character, nonetheless, in
the course of preparing the thesis, considerable attention has been devoted to the
examples of the implementation of the principles of nuclear law in the USA (the
practice of other states, mostly those of the region of the Espoo Convention, has
also been analysed, though in less numerous instances). The experience of the
USA, which is the largest producer of nuclear energy and the first state to draft an
environmental policy act, i.e., its experience in dealing with complaints filed by
the members of society and the resulting cases against the operators and
stakeholders of nuclear facilities and the actions of the related regulators, as well

as its experience in the processes of issuing licenses, is invoked even in several
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chapters of the thesis while formulating the solutions to certain problems. In
separate instances, on the basis of the experience of the USA, the analysis merely
signals about a certain general issue so far existing only on the scale of the USA,
which, as it can be expected, may be actively raised in the future in other states as
well.

The Hypotheses and the Statements to be Defended

The first hypothesis raised in the thesis is formulated as follows: although
nuclear activities constitute a regulation object that connects the branches of
nuclear and environmental law, these branches, however, by their regulation,
pursue different aims, i.e., international environmental law is aimed at preserving
environment, while international nuclear law is primarily aimed at protecting
human beings and their property against any threats caused by nuclear activities;
therefore, as a result of the different priorities, nuclear law has proved to be
unsuccessful and inefficient in ensuring the protection of the natural environment.

The second hypothesis stems from the operational mechanisms of
environmental legal principles, through which these principles affect nuclear law
and the regulation of nuclear activities, so that the natural environment is, as a
result of the operation of environmental principles, properly protected against the
possible risks of transboundary damage caused by nuclear activities. Thus,
according to this hypothesis:
a) where the principles of environmental law make a direct impact on nuclear
law and the regulation of nuclear activities through environmental legal
instruments, provided an ecocentric approach prevails, the aim of the application
of the said principles—the protected natural environment—is considered to be
achieved;
b) where the principles of environmental law make an indirect impact on
nuclear law and the regulation of nuclear activities through the legal documents of
nuclear law, into which the said principles of environmental law have been

transposed, and provided an anthropocentric approach prevails, the
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implementation of the principles of environmental law is considered to be less

effective. In the latter case, the conclusion should be drawn that the aim of the

principles in question—the protected natural environment—is not achieved to its

full extent.

The statements worked out in the thesis, which are to be defended, are as

follows:

)

2)

3)

In the context of nuclear law, the content of the principle of cooperation
comprises the specific obligations of the states and operators related to
nuclear facilities regarding the minimisation of the risk of nuclear damage
to the environment.

The success of the impact of the principle of sustainable development on
the regulation of nuclear activities (in terms of environmental protection)
depends not so much on whether a direct or an indirect impact model is
applied, but, rather, on the specific type of the dichotomous application of
this principle: i.e., in the event of the ecocentrically-oriented application of
this principle (the disposal of radioactive waste at repositories), more
improvements in the legal regulation are necessary than in the event of the
anthropocentrically-oriented application of this principle (the conservation
of nuclear fuel).

The principle of prevention or the principle of nuclear safety, which is the
quintessence and the principal goal of the entire nuclear law and most
anthropocentric among all the principles analysed in the thesis, is not
oriented towards the protection of the natural environment; therefore, it
may not be effective in preventing environmental damage.

Even if the principle of nuclear safety were used to defend environmental
interests, in the absence of any sanctions for a failure to comply with the
safety measures (inter alia, those designed to prevent environmental
damage) as well as in the absence of any monitoring and control over

compliance with these measures, the effectiveness of this principle in terms
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of the protection of environmental interests is very low.

4) The success of the direct application of the precautionary principle to the
regulation of nuclear activities (in terms of environmental protection)
depends on the so-called externalities of nuclear activities to which this
principle is applied (e.g., in the event of radioactive waste, this principle is
very effective, while in the event of other externalities not directly related
to nuclear safety—it is not).

5) In terms of environmental protection, the “polluter pays” principle, which
is consolidated in the conventions on civil liability for nuclear damage, in
its greatest part, is declarative, because the awarding of compensation for
environmental damage caused by nuclear facilities is practically
impossible.

6) The Espoo convention, which consolidates the principle of the notification
of other states of any likely environmental impact and the EIA principle,
seems to have certain shortcomings, which can be said to be of
considerable importance for nuclear law.

7) The Espoo and Aarhus Conventions, which consolidate the principle of
access to information and public participation in decision-making
processes, similarly appear to have certain shortcomings, which can be said
to be of considerable importance for nuclear law.

The Scientific Novelty of the Thesis

An analysis of the subject matter chosen for the research in the thesis
implies rather broad research as well as both interbranch and, at times, even
interdisciplinary knowledge. Extended to its fullest extent, the subject matter of
the thesis permits to carry out a broader analysis of one of the most problematic
aspects of interaction between environmental law and nuclear law. As the
available data suggests, no attempts have been made so far to reach such an

ambitious aim among the scientists of neither the European Union nor the USA.
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The main sources of scientific studies used in this thesis included scientific
literature on international environmental legal principles and literature on
research into nuclear law. Literature on international environmental law has been
used in analysing the genesis, structure, functions, and the specificity of the
application of the examined international environmental legal principles.
Considerable attention has been given to the classic works of the representatives
of modern international environmental legal doctrine such as P. Sands, P. Birnie
and A. E. Boyle, E. Louka, as well as to the scientific publications of the authors
such as N. A. Robinson, L. Giindling, K. H. Whiteside, A. Trouwborst, T.
Jasudowicz, P. Korzeniowski, and G. Aguilar on research into separate
environmental legal principles.

As far as literature on nuclear law is concerned, it can be noted that, although
the field of nuclear energy itself has been widely researched by the representatives
of technological and social sciences, so far little research into this field has been
carried out by legal scholars. Even in the public area, the positions that are more
frequently expressed and presented have been those of the practitioners and
theoreticians of economics, physics, environmental sciences, and public
administration. Meanwhile, the contribution of legal scholars to the investigation
and assessment of the system of nuclear law has not been sufficient. In examining
the system of international environmental law as well as the elements of this
system, particular significance has been attached to Handbook on Nuclear Law by
C. Stoiber, et. al, which is virtually the sole comprehensive study of such a type in
the field, though the OECD NEA publications and the work by D. Bodansky have
been given attention as well. It should be mentioned that research carried out in
the field of nuclear law and subsequently prepared scientific publications most
frequently are confined to a rather narrow scope. In other words, a separate
element of the system of nuclear law is generally chosen as an object of study,
which, as a rule, is a certain regulation governing a particular group of relations.

For instance, it can be observed that, in the majority of cases, legal scholars tend

18



to analyse the principle of compensation and the regime of civil liability for
nuclear damage (D. Currie, G. Handl, N. Pelzer, etc.). Unfortunately, the
interaction of nuclear law and environmental law has not received sufficient
consideration yet: as a rule, only certain aspects of environmental protection have
been addressed in individual scientific publications (in the thesis, the analysis
refers to the studies of S. Emmerechts, A. E. Boyle, K. S. Coplan, E. N. Lazo, A.
Z. Roisman, et al. as well as the aforementioned research carried out by the
OECD NEA). And specifically with respect to the impact of international
environmental legal principles on nuclear law, no such studies have been
available among any analysed works and publications of foreign scientific
literature.

The list of bibliographic references provided in the thesis, although it is not
intended to reflect the maximum problematic scope of the present study, is
believed to be sufficient to encourage further study on the place of environmental
legal principles in nuclear law, which would provide additional elucidation of the
points of interaction between environmental and nuclear law.

Conclusions and Suggestions

The first hypothesis raised in the thesis has not been confirmed: although
the regulations of nuclear and environmental law are said to pursue different aims,
nonetheless, it is not possible to maintain that nuclear law, because of its different
priorities (if compared to environmental law), is completely ineffective in
ensuring the protection of the natural environment. In a today’s international legal
framework, the mutual symbiosis of the said branches of law has been growing,
and nuclear law has been observed to undergo shifts towards ecocentrism.

As far as the second hypothesis is concerned, it is possible to maintain that
the environmental legal principles directly operating in nuclear law through
environmental conventions, if compared to other environmental principles, have
been successfully applied in regulating nuclear activities and have been effective

in preventing potential environmental damage. It is true that, although, in the
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cases of the direct application of environmental legal principles, the sought
environmental aims are achieved within a shorter time period, nonetheless, the
environmental principles that are consolidated in environmental conventions and
are to be applied to very specific activities regulated by nuclear law are, at times,
extrapolated to nuclear law along with the leading ambiguities, doubts, and
contradictions, inter alia, regarding the authority (status) and the interpretation of
the content of a particular principle.

The application of the environmental legal principles operating in nuclear
law indirectly through the different-level instruments of nuclear law has been
found (obviously, only in terms of environmental protection) to be not as
successful as in the cases of the application of other environmental principles to
nuclear activities, although they have been found to succeed in fulfilling their
main function and ensure the prevention of potential environmental damage.

It should be noted that, where an environmental principle is applied in
nuclear law directly, in the majority of cases, its rigid interpretation, i.e. its
ecocentrism, tends to prevail, whereas, where such a principle is applied
indirectly, on the contrary, a more flexible formulation of the principle, i.e., its
anthropocentricity, becomes evident, providing the possibility of adjusting its
content to economic interests. In a corresponding manner, the anthropocentricity
of measures determines namely a weak implementation of an environmental
principle (e.g., upon the consolidation of the principle of prevention in nuclear
law, an anthropocentric approach becomes obvious, since preventive measures (as
established in the documents of the ICPR), are, first of all, directed towards the
protection of human beings and their property rather than the protection of the
natural environment). The ecocentrism of an approach, on the contrary, tends to
enhance the effectiveness of an environmental principle: e.g., the requirement to
give greater consideration to ecocentric rather than anthropocentric aims is pre-
programmed in the principle of sustainable development, which does not permit to

maintain that, purportedly, measures aimed at protecting a human being at the
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same time adequately protect the natural environment.

Taking account of the statements that have been worked out initially and

are to be defended, the main conclusions of the thesis can be formulated as

follows:

)

2)

Due to the existing risks of nuclear damage (inter alia, to the natural
environment), the content of the principle of cooperation in the area of
nuclear law—contrary to the present-day situation—should be understood
in broad terms, i.e. it should entail not only the obligation of the states to
inform about their nuclear facilities and nuclear accidents, but also the
obligation of nuclear operators (suppliers of nuclear technology) to
cooperate and provide new information, the obligation of the importers of
nuclear technology to consider this information while operating the nuclear
facility, as well as the obligation of the emergency institutions of different
states to take mutual actions and align their emergency responses, prepare
common international emergency preparedness and response plans, and
provide mutual support.

In the given context, the status quo of nuclear law falls square with the
content and essence of the principle of cooperation, since none of the
aforementioned obligations, except for the obligation of the states to inform
about their nuclear accidents, has not been, for the time being, consolidated
or implemented in international law, and the aftermath of Fukushima has
demonstrated that the obligation of the notification of other states, as
imposed in the Convention on Early Notification of a Nuclear Accident,
has not been implemented properly.

The principle of sustainable development is one of the principles that shape
the policy of individual states and international community in relation to
the projects of nuclear activities, therefore, it is certainly a principle that

must be observed in construing other provisions of, inter alia, nuclear law.
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3)

4)

S)

6)

When the environmental principle of sustainable development is applied in
nuclear law, anthropocentrism has been noticed to yield ground to
ecocentrism, since the interests of the protection of human beings and their
property have been moved to the second position, and an ecocentric
approach has eventually received greater attention.

In certain areas of nuclear energy, the application of the environmental
legal provisions stemming under the principle of sustainable development
is, in terms of environmental protection, more efficient: only [ittle
improvement is necessary in the event of the anthropocentric application of
the principle in the area of nuclear energy conservation and the equitable
distribution of this scare energy source. In other areas of nuclear law, in the
cases of the ecocentric application of the same principle, greater
modifications are required. For example, the analysis has shown that
certain provisions of the Joint Convention on the Safety of Spent Fuel
Management, through which the principle of sustainable development is
indirectly applied to the externality of radioactive waste, require
modification.

The principle of prevention, or the principle of nuclear safety, as the
quintessence and the principal goal of the entire nuclear law, has not been
so far oriented towards the protection of the natural environment and has
been ineffective in ensuring the prevention of environmental damage.

In nuclear law, the area of radiation safety continues to be purely
anthropocentric, therefore, there is no any substantially valid and precisely
assessed scientific data confirming that not only a human being but also the
environment itself has been adequately protected against any threats of
damage.

Besides anthropocentrism, the successful implementation of the
environmental legal principle of prevention in nuclear law is hampered by

the lack of sanctions for non-compliance with safety measures (inter alia,
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7)

8)

those designed to prevent environmental damage) and the lack of control
over compliance with these measures.

The precautionary principle has no exact equivalent in nuclear law, where,
instead of the classical environmental precautionary principle, a separate
and the already mentioned anthropocentric concept of radiation safety has
been established.

The precautionary principle, with its element of scientific uncertainty, is
applied in nuclear law only directly, i.e., through the instruments of
environmental law itself. In certain areas of nuclear energy externalities,
the application of the legal environmental provisions stemming from the
precautionary principle, in terms of environmental protection, has been
more effective. Where, while following the precautionary principle,
established in the Marine Law Conventions, attempts are made to make an
impact on the radioactive waste externality, i.e., their disposal at sea and
import, which is directly related to radiological effects, this principle has
had a considerable impact.

Where, while following the precautionary principle, attempts are made to
make a direct impact on other nuclear energy externalities, which are not
directly related to radiological effects, e.g., where apparently environment-
friendly closed-cycle cooling systems are defended, an impact of the
principle in question has been marginal.

The possibilities of establishing, at the level of conventions, the
requirement for nuclear facilities to implement common precautionary
measures, aimed at controlling the externalities not related to radiological
effects, such as closed-cycle cooling systems, have been observed to be, in
a disjointed international community, even lower than, for example, in the
event of the regulations of transgenic organisms or in fighting climate

change.
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9

b)

d)

In nuclear law, the “polluter pays” principle, with regard to the effective
protection of the natural environment remains, in its greatest part,
declarative:

The modern conventions on civil liability for nuclear damage display a
certain disproportion where liability for nuclear damage is tightened,
approximating to that of an un/imited character; however, at the same time
no additional burden is created on the part of another side, where, seeking
simplicity in identifying the subject of liability, the institute of exclusive
liability of the operator is still preserved. Therefore, the possibilities of
compensating for the declared damage caused to the environment are not
in reality ensured in financial terms,

Based on the analysis, the apparatus of the concepts and other elements of
the institute of civil liability are considered as incongruous and
inadequately prepared for the purposes of awarding compensation for
environmental damage. The texts of the conventions on civil liability for
nuclear damage consciously consolidate an unclear standard of liability,
employ unclear or ambiguous concepts; the establishment of the criteria of
the said concepts is left for extremely varied lex fori; the defence of the
interests of environmental protection is further impeded by differing
national systems of procedural law varying from state to state; also, from
the texts of the conventions, it is not clear who is entitled to defend the
interests of the impaired environment;

The subsidiary liability of the states of the operators for nuclear damage
can be said to diverge from the principle “polluter pays” and it is
completely not reflected in either positive law or actual practice of the
international community;

In nuclear law, the effectiveness of the principle “polluter pays”, whereby it
is sought to compensate for environmental damage, greatly suffers due to

the fact that the principle of the promotion of international trade and
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investment is given obvious priority over the principle “polluter pays”, and
any attempts to ensure an actual implementation of the interests of
environmental protection in practice may be treated as abuse and a
transgression of the limits of the principle “polluter pays”, which are set in

Principle 16 of the Rio Declaration.

10)The environmental legal principle of the notification of other states of any

d)

likely environmental impact, which directly operates in nuclear law
through an environmental convention—the Espoo Convention, has been
observed to be successfully applied to the projects of nuclear activities and
efficiently preventing potential environmental damage. On the other hand,
the transposition of this principle from environmental into nuclear law
appears to be hampered by the shortcomings of the Espoo Convention,
which can be said to be of great significance for nuclear law:

One of the shortcomings of the Espoo Convention is the fact that it clearly
does not consolidate any circle of the states that need to be notified if they
are affected by the project,

the process of the selection of alternatives, as established under the Espoo
Convention, is not concrete,

under the Espoo Convention, it is left for the states to determine themselves
which nuclear safety issues covered by a SAR, which is not open to the
public, must be included in an EIA, which is public (and provided it is
carried out on the whole)—the right that is abused by some states;

the Espoo Convention does not regulate any procedures governing the
renewal of the EIA of nuclear facilities and, correspondingly, it does not
regulate the initiation of Espoo procedures, which is not in line with the
contemporaneity principle;

the Espoo Convention does not specify what is considered to be a
“significant adverse impact on the environment”; therefore, a large number

of practical problems arise in proving that a significant adverse impact will
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)

equally arise in some other environmental protection area besides that
indicated by an affected state;

Neither the Espoo and Aarhus Conventions, nor EU directives or other
international documents, provide for any mechanism by means of which it
would be possible to monitor whether the corrective actions and mitigation
measures, as declared in the EIA, have been taken by the developer of the
project; nor do the said documents establish any responsibility of the
developers of the project for their refusal to implement the declared
corrective and mitigation measures in the cases where the developers are
trying to justify themselves on the grounds of the changed environmental
or economic circumstances;

the Espoo Convention does not prescribe whether the EIAs of nuclear
power plants must provide for the back-end of nuclear fuel cycle

(radioactive waste management plan).

11)The application of the environmental legal principle of access to

information and public participation in decision-making processes, or the
transparency principle, as it is consolidated in the Aarhus Convention and
the Espoo Convention, to projects related to nuclear energy has been found
to be successful, although, at times this application is not completely
smooth, inter alia, due to the very specific problems of nuclear law:

at the level of conventions, it is not specified which value in the relation of
transparency v. confidentiality (e.g., commercial secrecy) must be given
priority;

the Espoo Convention does not clearly comsolidate the environmental
rights of NGOs, and, as a result, their status varies with different states;
currently there is a theoretical possibility that an affected state will not
disclose to its public the information, which has been received from the
state of the origin of the impact, about nuclear facilities under construction

in a foreign country;
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d) the phases of public participation procedures, referred to in paragraph 3 of
article 6 of the Aarhus Convention, are not always smoothly implemented,
and, at times, due to foo short time frames set for informing the public, the
public is not able to prepare and effectively participate in decision-making
processes;

e) the Espoo Convention does not specify whether the states concerned should
or must take due account of public comments on the EIA of nuclear
facilities. On the other hand, according to the international environmental
legal doctrine, the EIA process obliges fo observe procedural requirements,
and it does not require that certain concrete norms or objectives of material
environmental legal provisions be implemented,

f) the events at Fukushima showed that, in making decisions regarding
nuclear facilities, importance should be placed not only on public

information, but also on public consultation.

After carrying out the investigation of the impact of international
environmental legal principles on nuclear law from the aspect of the interests of
environmental protection, and after drawing the conclusions, certain suggestions
may be formulated with respect to the practice of international and national
decision-making institutions, international and national dispute-solving

institutions, and the legal doctrine:

1. Regarding the principle of cooperation:

a. the states should align their mutual actions in fighting the consequences of
accidents; therefore, they should, on the basis of universal or bilateral
agreements, formulate provisions concerning the development of unified
emergency preparedness plans and establishment of common mandatory
emergency preparedness zones. In addition, once an appropriate legal

framework is developed, the system of the IAEA should create the
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international “response team”, which would specialise in the
implementation of emergency preparedness plans, and which, in the event
of a nuclear accident, could, with proper available equipment and staff, be
moved to a definite place and would provide assistance in reducing the
emerging damage;

. 1t 1s necessary, from certain aspects, to improve the Convention on Early
Notification of a Nuclear Accident:

to establish that a state of the origin of the impact is obliged to inform
about the accident not either the neighbouring states or the [AEA at choice,
but all these subjects collectively;

to oblige the states to notify of the consequences caused by the terrorist
attacks or other criminal actions during which radioactive materials have
been used, as well as of the accidents at any military facilities, inter alia,
submarines;

to include, at least in the preamble to the convention, the mention of the
objective of environmental protection, so that the text of the document
itself could be interpreted in these terms in the future;

. after the accident at Fukushima, states should once again assess the
compliance of their national legal systems with the objectives of the
Convention on Early Notification of a Nuclear Accident and make sure
whether they have created the appropriate measures that effectively ensure
the fulfilment of the obligation of the respective operators and state
institutions to inform the public;

. cooperation should take place at the level of states as well as the level of
operators: the states that are technology suppliers should be under the duty,
throughout the entire period of the exploitation of the supplied nuclear
technology, to share the available safety information with the states that are
technology importers, while the states that are technology importers should

have the corresponding duty to adjust their respective regulations to the
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newly received information.

. Regarding the principle of sustainable development:

. it would be possible to speak about the successful functioning of the principle
of sustainable development in nuclear law only after financial support is
increased and a political consensus is reached over the creation of international
repositories for radioactive waste in the states that are politically stable, reliable
and, most importantly, pursuing environmentally oriented domestic policies;

. in dealing with other problems related to radioactive waste, it is necessary:

to establish a universal international monitoring institution, which would
monitor the implementation of the regime of radioactive waste disposal at sea;
to determine the legal status of the burial of radioactive waste under the seabed;
to establish the requirement that corrective actions must be taken in order to
reduce an adverse environmental impact caused by the radioactive waste that
has already been disposed at sea;

to establish the requirement, or take non-legal measures requiring, that the
states should declare their spent nuclear fuel and other radioactive waste
produced at military nuclear facilities;

to oblige the states to submit the data about mining and milling tailings, which
has also been regarded as radioactive waste data;

. to establish closed-cycle cooling systems, as a standard in line with the principle
of sustainable development, at least in the case of new nuclear power plants;

. to implement the closed-fuel cycle (in the course of which a by-product usable
for the production of nuclear weapons, i.e. plutonium, is inevitably produced)
after having enacted relevant modifications to the existing nuclear non-

proliferation regime.

. Regarding the principle of prevention:

. the legal instruments of nuclear law should provide a unified definition of the
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environment as an object under protection;

b. the documents on nuclear law should not employ the presumption, which is still
used in the nuclear safety (inter alia, radiation safety) standards created under
the IAEA and ICPR, according to which the consolidated preventive measures
ensuring the protection of a human being automatically determine the
protection of the environment; in order to reduce the anthropocentricity of the
Euratom, the requirements of environmental law should be included in the
Euratom directives. As the reformation of international anthropocentric trends
in the area of nuclear safety has been difficult and slowly proceeding, the states
should establish, at the national level, ecocentric compulsory standards
consolidating certain preventive measures applicable to nuclear activities;

c. to develop, within the system of the IAEA, unified requirements for preparing
the EIA documents for nuclear activities;

d. to provide for sanctions for a failure to observe the safety (preventive)
measures as established under the Convention on Nuclear Safety or under other
binding international legal acts into which the said measures have been
transposed, or to certify the states and operators according to whether their legal
framework and activities meet the established nuclear safety standards, as well
as to introduce, on the basis of the model provided for in the Basel Convention,
proper procedures for controlling the export of nuclear fuel, equipment,
services, production and commercial know-how, and staff;

e. following the model available under the Joint Convention, to seek to overcome
the shortcomings of the framework Convention on Nuclear Safety through the
development of new nuclear safety obligations;

f. to expand the powers of the I[AEA inspectorate in implementing nuclear safety
(preventive) measures, as well as to create special mechanisms ensuring the

implementation of expert recommendations.

4. Regarding the precautionary principle:
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. to carry out lacking scientific research into the impact of ionizing radiation on
species other than human beings and mammals, as well as on vegetation, and,
on the basis of such research findings, to prepare radiation safety documents
aimed at the protection of those species;

. at least at the regional level (in Europe), to establish the requirement that new
nuclear power plants must install the aforementioned closed-cycle cooling
systems, protecting water organisms against physical impacts;

to view the precautionary principle as a norm of common law or, at least, as a
general legal principle, so that it would be aligned with the obligation to carry
out an EIA, which has already gained the status of a “general international legal

requirement”.

. Regarding the principle “polluter pays™:

. to reduce the disproportion between an amount (object) of civil liability for
nuclear damage and the subject of civil liability for nuclear damage:

to build supplementary compensation funds, whose members would be
subsidiary defendants;

to disseminate the notion of a directly responsible subject, and to replace the
exclusive liability of the operator (channelling) with an institute of liability
taken jointly and severally (together with suppliers);

. to establish a new impartial institution dealing with international disputes,
which would ensure the uniform practice of the application of the conventions
on civil liability for nuclear damage, as well as an ombudsman institution,

representing public and environmental protection interests.

6. Regarding the principle of the notification of other states of any likely

environmental impact:

a. to include in the Espoo Convention the provision that foreign states may decide

themselves whether to participate in the transboundary EIA procedures for
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nuclear facilities, as well as the provisions consolidating the rights of the states
that need to be notified;

. the Espoo Convention should provide for a unified procedure for establishing
the scope of an EIA, as well as to oblige the states to substantiate the choice of
alternatives, and set special requirements for the analysis of the nuclear
facilities site selection alternatives;

. to develop a unified requirement that, at least, the main nuclear safety aspects
should be included in the EIAs of nuclear facilities;

. the states seeking to include, in the EIAs of nuclear facilities, worst-case
scenarios, particularly, the events of low probability but high-devastating
effects, are proposed to choose a different forum as well as to initiate special
periodic peer-review meetings on the safety issues related to nuclear facilities;

. to establish that the analysis of the resistance of nuclear facilities to terrorist
attacks is an object of safety analysis rather than an object of the EIA analysis
(which is open to the public);

. to determine in the Espoo Convention when the procedures for transboundary
EIA may be renewed,

. to confer on the Espoo Implementation Committee the competence to solve the
disputes not only regarding the establishment of a significant adverse impact
but also the disputes regarding the violation of other provisions of the
convention;

. in order to ensure the implementation of the corrective and mitigation
measures as declared in the EIA:

the developer of the project should be required to provide a guarantee
(depository fund, a letter of credit) of the fulfilment of the obligations under the
EIA;

it is necessary to introduce certain arbitration procedures, during which it would
be established whether the developer of the project has taken the corrective and

mitigation measures declared under the EIA;
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the performance of EIAs should be monitored by independent expert missions
as well as during peer-review meetings, and the review reports should be

accessible to all members of the IAEA;

i.the text of the Espoo Convention should contain the provision requiring the

7.

states to work out common emergency preparedness plans at least with their

neighbouring states.

Regarding the principle of access to information (about any likely impact on the

environment) and public participation in decision-making processes:

a.

the problems related to the implementation of the principle of access to
information could be overcome through the optimization of procedural
requirements, the harmonisation of national procedural mechanisms for the
application of the convention, and the establishment of a special (ombudsman)
international institution or a special fund for the representation of public
interests, which would defray the legal cost of the representation of public

interests;

. it is necessary to create a special mechanism whereby a state of the origin of the

impact itself would directly notify the foreign community concerned, including

the most critical part of it, i.e., environmental NGOs, of the EIA of its project;

. in order to optimise public participation processes, it is necessary.:

to set unified time frames for public access to information and participation
(intervention) in decision making;

to initiate two-stage EIA procedures: the preliminary EIA could be carried out
with the aim of deciding on the site and alternatives of the project, while the
final EIA could be carried out once the design of a nuclear facility is approved

and its compliance with safety requirements is confirmed;

. it is necessary to unify the issues of an administrative character that are related

to public access to information and public participation in decision-making

processes, €.g., to set uniform time frames for translation and publication of the
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relevant documents; to determine whether a state of the origin of the impact is
under an obligation to hold public reviews not only in the neighbouring states

but also in the states that may potentially be affected, etc.

It should be noted that the foregoing items comprise the essence of the
offered suggestions regarding the implementation of the principles of the
notification of the states and public access to information in nuclear law, whereas
the form of the implementation of these suggestions may vary: EIAs of nuclear
facilities may be improved not necessarily through modifying the Espoo
Convention and adjusting it to the specificity of nuclear activities, but also
through encouraging the IAEA to develop their own unified requirements for the

preparation of the EIA documents for nuclear facilities.
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TARPTAUTINES APLINKOS TEISES PRINCIPU JTAKA
BRANDUOLINEI TEISEI (REZIUME)

Tiriamos problemos pagrindimas

Sena indény patarlé byloja, kad Sios zemés nepaveldéjome iS savo protéviy,
o tik pasiskolinome jg i§ savo vaiky. Tai — atsakymas j klausima, kod¢l tarptautiné
aplinkos teis¢, sukurianti jvairius aplinkos apsaugos mechanizmus, skverbiasi |
kitas zmogaus veiklos sritis, turi jtakos kitoms teisés Sakoms.

Siandien aplinkos teis¢ yra viena didziausiy teisinio reguliavimo sriéiy
visoje teisin¢je sistemoje ir nuo kity teisés Saky skiriasi nepaprastai placiu
apsaugos objektu, tikslais, ja sudaran¢iy nuostaty pobtidziu, reguliavimo metodais
ir tarptautinio reglamentavimo imlumu (juk vienos valstybés aplinka seniai
nustojo buti nacionaline vertybe, ji priklauso jau bendro, viso pasaulio, gério
kategorijai, saugomai tarptautinés teisés — res omnium communis). Siuolaikiné
aplinkos teisé yra nuolat besivystanti sistema, kuri, atsiradus naujiems poreikiams
ir aplinkybéms, apima vis daugiau visuomenés, ekonominio, politinio, kultiirinio
gyvenimo sri¢iy, kuriomis anks¢iau aplinkos teisés normy kiir¢jai nesidoméjo.
Taip aplinkos teisés principai skverbiasi | klimato kaitos, GMO (genetiskai
modifikuoty organizmy) problemy, ar, pvz., SMR (angl. — small modular
reactors) gamybos ir eksploatavimo reguliavimg. Be to, kai kuriais aplinkos teisés
principais (pvz., darnaus vystimosi principu), jau pradedama naudotis ne tik
atskiry teisés Saky, bet ir visoje teisingje sistemoje.

Bet kuris principas, perkeltas j kit teisés Saka, gali ,,elgtis* trejopai: jis gali
prieStarauti kitiems Sios Sakos principams, gali buti taikomas vietoj jy ar gali
modifikuoti jy turinj. Biitent treciasis veikimo modelis taikomas aplinkos teisés
principams, kadangi jie modifikuoja valstybés valdymo, administracing,
konstitucing teise ir privercia iSvardinty Saky nuostatas aiskinti aplinkos teisés

principy kontekste.

36



Aplinkos teisés mechanizmai apima visas veiklas, kurios gali sukelti zalg
aplinkai, ir, be abejonés, branduoliné veikla yra viena i§ tokiy veikly. Nelaimés
Cernobylyje ir Fukusimoje valstybéms dar karta priminé apie poreikj geriau
saugoti aplinkg nuo branduolinés Zalos rizikos poveikio, o aplinkos teisé, inter
alia jos principai, yra tinkamas instrumentas jgyvendinti $j tiksla. Darbe
analizuojama tokia branduolinés teisés ir aplinkos teisés sgsaja.

Darbo aktualumas

Darbo tema yra aktuali keliais aspektais. Visy pirma, pasaulio mastu
tarptautinés aplinkos teisés principy jtaka branduolinés energetikos objektams yra
apskritai beveik nenagrinéjama, geriausiu atveju, kalbant apie aplinkos teisés ir
branduolinés teisiy sandiirg, apsiribojama teiginiais apie tai, kad branduolinés
energijos gamyba neturi CO, emisijy (t.y., démesys skiriamas galutiniam aplinkai
palankiam rezultatui). Tuo tarpu mazai diskutuojama, ar aplinka tinkamai
apsaugota dar tik siekiant minéty ambicingy kovos su klimato kaita tiksly, t.y. dar
tik planuojant, statant branduolinés energetikos objektus bei iSgaunant
branduoling energija. Taip pat mazai kalbama apie tai, kokios aplinkos apsaugos
problemos (inter alia aplinkos teisés principy netinkamo jgyvendinimo
problemos) atsiranda branduolinio ciklo metu.

Antra priezastis, kod¢l aplinkos teisés ir branduolinés teisés sgveikos
tematika aktuali tarptautinéje bendruomenéje, yra susijusi su Siuolaikiniame
pasaulyje auganciu branduolinés energijos poreikiu. Didéjant Siam poreikiui ir
branduolinés energetikos objekty statyboms apskritai, kartu didéja tobulesnio Siy
objekty reguliavimo poreikis. Tod¢l, siekiant uzkirsti kelig potencialiai 1§ Siy
objekty atsirandanciai zalai aplinkai, biitina inter alia aplinkos apsaugos
dimensijoje parengti patobulinta bei pagal moksliniy analiziy rezultatus
pakoreguota teising bazg.

Pagaliau tarptautiniy aplinkos teisés principy jtakos branduolinés

energetikos objektams tema — dél miisy Salies specifinés geopolitinés padéties ir
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dviejy gretimai planuojamy statyti uzsienio branduoliniy jégainiy koncentracijos —
tapo ypac aktuali ir Lietuvai.

Darbo teoriné ir praktiné reikSmé, tarpdiscipliniSkumas

Disertacijos teorin¢ ir praktiné reikSme tiesiogiai susijusi su vienu
branduolinei teisei ypacC biidingu specifiniu bruozu — jos retrospektyvumu.
Branduoliné teis¢, reikia pripazinti, yra ne aprioring€, o labai retrospektyvi, jos
vystymasis ir naujoviy, siiilomy tokiuose moksliniuose darbuose kaip Sis,
jvedimas dazniausiai nulemtas incidenty, kilusiy branduolinés energetikos
objektuose. Tod¢l, kaip rodo istorija, dabar, jvykus nelaimei FukuSimoje, kol
politinés jégos linkusios susivienyti ir priimti jsipareigojimus tarptautiniu mastu,
kaip niekada tinkamas laikas moksliniame ir politikos lygmenyse i§ naujo kelti
svarbias aplinkos apsaugos problemas branduolinés energetikos objekty
reglamentavimo srityje, siekiant politinio konsensuso dé¢l naujoviy branduolinés
saugos ir aplinkos teisés srityje jvedimo.

Pazymeétina, kad S$is disertacinis tyrimas yra tarpdiscipliniskas ta apimtimi,
kad, nors jo branduolys yra pozityviosios teisés iStyrimas, neatsiejamos jo dalys
yra (a) socialiniy-teisiniy aspekty analizé ir (b) teisinio reguliavimo vertybinio
pagrindo nagrin¢jimas. Disertacijos i§vadose iSskirtos su aplinkos teisés principy
igyvendinimu susijusios teisinés problemos ribojasi su materialaus pobudzio
problemomis (t. y. siekiama parodyti, kad teisiSkai nereglamentavus tam tikry
nurodyty materialaus pobidzio klausimy ar nepasiekus dél jy politinio
konsensuso, aplinkos teisés principas negali biiti gerai jgyvendinamas).

Disertacija iSsiskirtinumas — tai, kad atskiry jos skyriy tyrimo teoriné ir
praktiné reikSmeé teismams, jstatymy leid¢jams, teisés mokslo plétrai yra skirtinga.
Be to, tikimasi, jog praktiniu pozitriu Si disertacija, apimanti kone visas
branduolinés teisés sritis, bus naudinga branduoling ir aplinkos teis¢
studijuojantiems ir praktikuojantiems asmenims, kurie Siame darbe ras iSsamia,

sistemiskai iSdéstytg informacija apie branduoling teis¢ per se.
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Tyrimo objektas

Sios disertacijos fyrimo objektas — aplinkos teisés principy jtaka
tarptautinei branduolinei teisei ir branduolinés energetikos objekty reguliavimui (o
savo ruoZztu galutinis Sios jtakos tikslas — apsaugota aplinka).

Darbe analizuojami 1972 m. Jungtiniy Tauty Stokholmo deklaracijoje bei
1992 m. Rio de Zaneiro deklaracijoje nurodyti tarptautinés aplinkos teisés
principai, kurie turi didele jtakq branduolinei teisei: numato gaires bei kryptis
tarptautinéms branduolinés teisés normoms plétotis, nustato aplinkos apsaugos
rezima (saugiklius) bei tarptauting atsakomybe, atsirandancig dél branduolinés
energetikos objekty sukelto zalingo poveikio aplinkai: t.y. bendradarbiavimo,
darnaus vystymosi, prevencijos, atsargumo, principas terséjas moka bei
informavimo principas.

Atkreiptinas démesys, kad teiginys aplinkos teisés principo jtaka
branduolinei teisei gali reiksti ne tik jtaka branduolinés teisés konvencijoms ir
kitiems dokumentams, bet ir jtaka konkretiems branduolinés energetikos
objektams, t. y., konkrecCiy branduolinés teisés objekty grupiy reguliavimui. Jeigu
principai branduolinés teisés reguliuojamus objektus veikia per aplinkos teisés
instrumentus (pvz., aplinkos teisés informavimo apie planuojamg veiklg principas
veikia per Espoo konvencijg ar prevencijos ir tvaraus vystymosi principas — per
radioaktyviy atlieky Salinimg jiiroje draudziancias konvencijas), tai tokia principy
itaka darbe vadinama ,fiesiogine®, o jei Sie principai minétuosius objektus veikia
Htarpininkaujant® jvairaus lygmens branduolinés teisés instrumentams (kas
sutinkama dazniau) — ,,netiesiogine.

Pasiekus Sios disertacijos tiksla, t. y., iSsiaiSkinus, kokiu biidu tarptautiniai
aplinkos teisés principai veikia branduoling teis¢ ir branduolinés energetikos
objekty reguliavimg, galima bus atsakyti i klausima, ar aplinka tinkamai

apsaugota nuo branduolinés veiklos keliamos rizikos.
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Dalykas

Darbo dalykas — tai tarptautiniai aplinkos teisés ir branduolinés teisés aktai,
kuriuose jtvirtinti tarptautinés aplinkos teisés principai, tiesiogiai arba netiesiogiai
veikiantys branduoling teis¢ ir branduolinés energetikos objekty reglamentavima,
nacionaliniy ir  tarptautiniy gin¢y sprendimo institucijy  praktika
aplinkosauginiuose ginCuose dél branduolinés energetikos objekty. Regioniniai ir
nacionaliniai teisés aktai néra Sio darbo dalykas ir minimi tik lyginamosios
analizés kontekste.

Darbo dalykas yra susijes su taikiu atomu, taikiu branduolinés energetikos
panaudojimu, nelie¢ia branduolinio ginklo problemy ar branduoliniy medziagy
panaudojimo medicininiais tikslais.

Pabréztina, kad disertacijoje laikomasi ekocentrinio, o ne antropocentrinio
poziiirio, t. y., yra siekiama iSsiaiSkinti tarptautinés aplinkos teisés principy jtaka
branduolinés energetikos objekty reglamentavimui labiau per aplinkos, negu per
Zmogaus interesy apsaugos prizme.

Vadovavimasis ekocentriniu poziiiriu disertacijoje i§ dalies paaiskina darbo
dalyko susiaurinimg iki farptautiniy teisés akty, paliekant uz darbo riby tokios
regioninés organizacijos, kaip Europos atominés energijos bendrijos kuriamus
teisés aktus (Euratom dokumentuose aplinkos apsauga yra tik tarpiné uzduotis
siekiant pirminio, Zmogaus sveikatos apsaugos, tikslo).

Tikslas, uZdaviniai

Analizuojant aplinkos teisés principy jgyvendinimg branduolingje teiséje,
moksliniame darbe siekiama iSskirti biitent aplinkai daromg branduolinés
energetikos poveikj (nejtraukiant socialinio ar ekonominio poveikio) ir pateikti
jveikti siekiant, kad branduoliné energetika kiek jmanoma veiksmingiau prisidéty
igyvendinant aplinkos apsaugos tikslus.

Siekiant Sio tikslo yra iSkelti tyrimo uzdaviniai, bendri visiems SeSiems

pagal savo esmg skirtingiems principams:
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1) istoriskai ir sistemiSkai iSanalizuoti pagrindiniy tarptautinés aplinkos teisés
principy, kuriy poveikis branduolinei teisei bus tiriamas, statusg, turinj,
ribas, jgyvendinimo biidus, priemones, taikymo ypatumus, aptarti tik tam
principui  bidingus specifinius bruoZus, kurie §] principg padaro
nepatraukly taikyti kitoje teisés Sakoje;

2) jvertinti silpngsias ir stiprigsias minéty tarptautinés aplinkos teisés
principy taikymo konkreciai branduolinéje teis¢je puses, jvertinti teisinio ir
— kiek tai nulemia principo jgyvendinimo sékme — materialaus pobidzio
sunkumus (inter alia paaiSkéjusius po avarijos Fuku§imoje), su kuriais gali
biti susidurta minétam aplinkos interesus ginan¢iam principui skverbiantis
1 branduolinés energetikos objekty reguliavima;

3) nustatyti, ar valstybés vykdo (skatinamos vykdyti) jvairias sudétines
minéty aplinkos teisés principy nustatytas pareigas, bei iSanalizuoti teismy
praktika, kurioje, vadovaujantis Siais principais, buvo sprendziami aplinkos
teisés gincai dél BEO;

4) pateikti  rekomendacijas tarptautinéms institucijoms, nacionaliniam
jstatymy leidéjui, teismams ir doktrinai dél aplinkos teisés principy raidos
ir jgyvendinimo branduolingje teis¢je ir branduolinés energetikos objekty
reguliavimo srityje, pateikti pasitilymus, kokiy teisiniy priemoniy (kurios
kartais susijusios su nurodytomis materialaus pobiidzio problemomis) turi
biti imtasi siekiant sustiprinti minéty principy poveiki, kad aplinka bty
maksimaliai apsaugota nuo tarvalstybinés BEO keliamos zalos rizikos;

5) pateikti iSvadg, kuris 1§ minéty aplinkos teisés principy veikimo modeliy —
tiesioginis ar netiesioginis — veiksmingesnis siekiant jgyvendinti
uzsibréztus aplinkos apsaugos tikslus.

Pabréztina, kad jvykdzius darbo uzdavinius galima bus atsakyti | labai
svarby klausimg, uzkoduota darbo hipoteze¢je: kuris i§ minéty aplinkos teisés

principy veikimo branduoling teis¢ ir branduolinés teisés objekty
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reglamentavimg modeliy — tiesioginis ar netiesioginis — yra veiksmingesnis
siekiant jgyvendinti uzsibréztus aplinkos apsaugos tikslus.

Disertacijos struktiira

Disertacijos strukttirg nulémé pasirinktas darbo tyrimo objektas. Disertacija
sudaro keturios dalys: a) ivadas, kuriame, inter alia, pateikiama atlikty tyrimy
apzvalga ir aprasomi taikyti metodai; b) tiriamoji — déstomoji dalis su
pagrindiniais teiginiais (tarpinémis iSvadomis) ir pasitilymais, kurioje detaliai ir
visapusiSkai nagrin¢jamas pasirinktas tyrimo objektas — atskiri tarptautinés
aplinkos teisés principai; c) apibendrinty tyrimo rezultaty dalis, kurioje
pateikiamos iSvados ir pasitlymai; d) disertacijai rengti naudoty Saltiniy ir
literatiiros sgrasas.

Disertacijos tiriamaja—déstomaja dalj sudaro septyni skyriai. Pirmame
skyriuje bendrai apraSomi tarptautinés aplinkos teisés ir branduolinés teisés
salyCio taskai. Kituose SeSiuose skyriuose atskirai nagrinéjami tarptautinés
aplinkos teisés principai, esantys S$io darbo objektu. Kiekvieng skyriy sudaro
keletas poskyriy, kuriuose nagrin¢jami skirtingi pasirinkto tyrimo objekto
aspektai. Kiekviename i§ minéty poskyriy, visy pirma, apibréziamas aplinkos
teisés principas, kurio tiesioginé ar netiesioginé¢ jtaka yra analizuojama,
detalizuojamas jo turinys ir nustatoma jo vieta aplinkos teisés sistemoje. Kitame
poskyryje iSskirta principo sgvoka siekiama pritaikyti jau visiSkai skirtingoje
branduolinés teisés ,,koordinaciy sistemoje*, galiausiai analizuojama $io principo
taikymo branduolinés energetikos objektams specifika. Kartu pateikiama
nacionaliniy teismy ir tarptautiniy gincy sprendimo institucijy dél branduolinés
energetikos objekty praktika jgyvendinant aplinkos teisés principus. Kiekvieno
skyriaus pabaigoje iSskiriami pagrindiniai teiginiai ir problemos dél aplinkos
teisés principy raidos ir perspektyvy branduolinés energetikos objekty
reglamentavimo srityje.

Kalbant apie pacig principy nagrinéjimo sekq, ji yra sukurta pagal jy

veikimo kontekstg. Pradedama nuo makrolygmens, t. y., nuo principy, kuriy
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igyvendinimui reikia globaliy iniciatyvy ir veiksmy visos tarptautinés
bendruomenés mastu (pvz., bendradarbiavimo, darnaus vystymosi principai), ir
baigiama mikrolygmeniu, t. y., labai konkrefiu principu — visuomenés
informavimo principu, individy teisémis ] informacijg apie branduolinés
energetikos objekty sukuriama poveikj aplinkai, kuris geriausiai jtvirtintas
regionin¢je Espoo konvencijoje.

Tyrimy metodologija

Disertacijoje tyrimo objektas nagrin¢jamas i§ daugelio perspektyvy, o
tyrimo rezultatai buvo pasiekti naudojant empirinius ir teorinius tyrimo metodus.
Siekiant uzsibrézto tikslo ir sprendziant ji suponuojancius uzdavinius, didZiausig
reikSme turéjo loginio, abstrakcijos, sisteminés analizés, lyginamojo, istorinio-
empirinio, teleologinio (teisés akty leidéjo ketinimo) mokslinio tyrimo metody
taikymas. PaZymétina, kad nors $i disertacija néra lyginamojo pobiidzio studija,
tatiau rengiant darbg daug vietos suteikta branduolinés teisés principy
igyvendinimo JAV pavyzdziams pateikti (kity, daugiausia Espoo konvencijos
regiono, valstybiy praktika taip pat yra analizuojama, bet jos néra gausu). JAV,
kuri yra didziausia branduolinés energijos gamintoja bei pirmoji valstybé,
sukiirusi aplinkos apsaugos politikos akta, patirtis, t. y., visuomenés skundy bei
byly prie§ branduolinés energetikos objekty savininkus ir prie§ reguliatoriy
veiksmus, vykdant licencijy i§davimo procesus, analizé yra pasitelkiama j pagalba
net keliuose darbo skyriuose, sitilant problemos sprendimus. Atskirais atvejais
vadovaujantis JAV patirtimi darbe yra tik signalizuojama apie kol kas tik JAV
mastu egzistuojant] bendrg aplinkos teisés ir branduolinés teisés klausimgq, kuris
ateityje, tikétina, gali biiti aktyviai keliamas kitose valstybése.

Disertacijos hipotezés ir ginamieji teiginiai

Pirmoji darbe iSkelta hipotezeé: nors branduolinés ir aplinkos teisés Sakas
jungia vienas reglamentavimo objektas — branduolinés energetikos veikla, taciau
jos savo reguliavimu siekia skirtingy tiksly: tarptautiné aplinkos teis¢ siekia

tausoti aplinka, tarptautiné branduoling teisé visy pirma siekia apsaugoti zmogy ir
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nuosavyb¢ nuo branduolinés energetikos objekty keliamy grésmiy, todél dél
skirtingy prioritety branduoling teisé nesekmingai, neveiksmingai saugoja aplinka.

Antroji hipotez¢ kyla i§ aplinkos teisés principy veikimo mechanizmy, per
kuriuos jie paveikia branduoling teis¢ ir branduolinés energetikos objekty
reguliavimg, kad veikimo rezultate aplinka likty tinkamai apsaugota nuo
branduolinés veiklos sukeliamos tarpvalstybinés zalos rizikos:

c) jei aplinkos teisés principai veikia branduoling teis¢ ir branduolinés
energetikos objekty reguliavima tiesiogiai, aplinkos teisés instrumentais, vyraujant
ekocentriSkumo pozitiriui, principy taikymo tikslas — apsaugota aplinka — yra
laikomas pasiektu;

d) jei aplinkos teisés principai veikia branduoling teis¢ ir branduolinés
energetikos objekty reguliavima netiesiogiai, pries tai perkélus juos i branduolinés
teisés dokumentus, vyraujant antropocentriSkumo pozitriui, jie jgyvendinami ne
taip veiksmingai. Tokiu atveju principy tikslas — apsaugota aplinka — néra pilnai
igyvendintas.

Disertacijos ginamieji teiginiai yra §ie:

1) Bendradarbiavimo principo turinys branduolinés teisés kontekste talpina
specifines su BEO susijusias valstybiy ir operatoriy pareigas dél
branduolinés Zalos aplinkai rizikos minimizavimo.

2) Darnaus vystymosi principo poveikio BEO reguliavimui seékmé aplinkos
apsaugos atzvilgiu priklauso nuo to, kuri Sio specifinio dichotominio
principo atmaina yra taikoma. EkocentriSkos atmainos atveju teisinis
reguliavimas turi daugiau tritkumy, nei antropocentriskos atmainos atveju.

3) Prevencijos arba branduolinés saugos principas, btudamas visos
branduolinés teisés kvintesencija ir pagrindinis tikslas, yra labiausiai
antropocentriSkas branduolingje teis¢je, nes néra orientuotas ] aplinkos
apsauga, todél negali buti veiksmingas uZzkertant kelig Zalos aplinkai

atsiradimui.
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Net jei branduolinés saugos principas pradéty ginti aplinkos interesus,
nesant sankcijy uz saugos priemoniy (inter alia skirty zalos aplinkai
prevencijai) nevykdyma bei $iy priemoniy vykdymo prieziiiros, principo
veiksmingumas aplinkos interesy apsaugos atzvilgiu yra labai mazas.

4) Atsargumo principo taikymo BEO reguliavimui s¢ékmé aplinkos apsaugos
atzvilgiu priklauso nuo to, kokios yra vadinamosiosios BEO eksternalijos,
kurioms Sis principas taikomas (pvz., radioaktyviyjy atlieky atveju jis
taikomas sékmingai).

5) Principas ferséjas moka, kuris kaip taisyklé jtvirtintas civilinés
atsakomybés uz branduoling zalg konvencijose, didele savo dalimi aplinkos
apsaugos atzvilgiu yra deklaratyvus, nes kompensacijy uz BEO sukelta zala
aplinkai priteisimas yra praktiskai nejmanomas.

6) Valstybiy informavimo apie bisimg poveikj aplinkai principg ir PAV
principg itvirtinanti Espoo konvencija turi trikumy, kurie reikSmingi
branduolinei teisei.

7) Visuomenés informavimo ir dalyvavimo sprendimy priémime jtvirtinanc¢ios
Espoo ir Orhuso konvencijos turi trikumy, kurie reikSmingi branduolinei

teisei.

Darbo mokslinis naujumas, disertacijos tema atlikty tyrimy apZvalga

Darbe pasirinktas pakankamai platus tyrimo objektas, reikalaujantis
tarpSakiniy, o kartais net tarpdisciplininiy ziniy. Tokiu biidu maksimaliai
prapléstas  disertacijos objektas leidzia placiau iSanalizuoti §] vieng
problemiSkiausiy aplinkos teisés ir branduolinés teisés sgveikos aspekty. Tokio
ambicingo tikslo, turimomis ziniomis, nebuvo bandyta siekti ES ar JAV
mokslininky tarpe.

Pagrindiniai moksliniy tyrimy S$altiniai Sioje disertacijoje buvo moksliné
literatira tarptautinés aplinkos teisés principy tematika ir literatiira, kurioje

tiriama branduoliné teisé. Tarptautinés aplinkos teisés literatira remtasi

45



analizuojant tarptautinés aplinkos teisés principy geneze, struktiira, funkcijas,
taikymo specifikg. Didelis démesys skirtas Siuolaikinés tarptautinés aplinkos
teisés doktrinos atstovy, tokiy kaip P. Sandsas, P. Birnie ir A. E. Boyle’as, E.
Louka klasika tapusiems darbams, o taip pat tokiy autoriy kaip pvz., N. A.
Robinsonas, L. Giindling, K. H. Whiteside, A. Trouwborstas, T. Jasudowiczius, P.
Korzeniowski, G. Aguilar mokslinéms publikacijoms apie atskiry aplinkos teisés
principy tyrimus.

Kas dél literattros apie branduoling teis¢, nors pati branduoliné energetika
yra placiai tiriama kity technologijos ir socialiniy moksly atstovy, teisés
mokslininkai kol kas §ig srit] nagrinéja labai mazai. Net ir visuomen¢je labiau
girdimos ir pristatomos ekonomikos, fiziky, aplinkosaugininky, vieSojo
administravimo praktiky bei teoretiky pozicijos. Tuo tarpu teisés mokslininky
indéelis | branduolinés teisés sistemos tyrimus ir vertinimg dar néra pakankamas.
Nagring¢jant tarptautinés branduolinés teisés sistemg ir jos elementus, ypatinga
reikSmé skirta bene vieninteliam tokiy placiy tyrimo riby C. Stoiber, et. al.
Branduolinés teisés vadovui, taip pat pazymétinos OECD NEA iSleistos
publikacijos ir D.Bodansky darbas. Pastebétina, kad branduolinés teisés tema
atliekami tyrimai ir parengtos mokslinés publikacijos dazniausiai apsiriboja gana
siaura apimtimi. Kitaip tariant, tyrimo objektu pasirenkamas atskiras branduolinés
teisés sistemos elementas — paprastai tam tikry santykiy grupés reglamentavimas.
Pvz., pastebétina, kad daugiausia teis€s mokslininkai yra linke analizuoti
kompensavimo principg ir civilinés atsakomybés uz branduoling zalg rezima (D.
Currie, G. Handl, N. Pelzer ir kt.). Deja, branduolinés teisés ir aplinkos teisés
sgveikai skiriama nepakankamai démesio: dazniausiai tik tam tikri aplinkos
apsaugos aspektai palie¢iami atskirose mokslinése publikacijose (Siame darbe
analizuojami S. Emmerechtso, A. E. Boyle’o, K. S. Coplano, E. N. Lazo, A. Z.
Roismano et al. ir minétos OECD NEA atlikti tyrimai). Kalbant konkreciai apie
tarptautinés aplinkos teisés principy itaka branduolinei teisei, tokiy tyrimy

analizuotoje uzsienio mokslingje literatiiroje nepavyko rasti.
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Darbe pateiktas bibliografiniy nuorody saraSas, nors ir nepretenduoja
maksimaliai atspindéti darbo problematika, turéty paskatinti vykdyti tolimesnes
studijas d¢l aplinkos teisés principy vietos branduolinéje teiséje, iSsiaiskinti kitus
ju salycio taskus.

ISvados ir pasiilymai

Pirmoji darbe iSkelta hipotezé nepasitvirtino: nors branduolings ir aplinkos
teisés reguliavimu siekiama skirtingy tiksly, taciau negalima teigti, kad dél
skirtingy prioritety branduoliné teisé visai neveiksmingai saugoja aplinka.
Siandien stebimas §iy dviejy teisés $aky suartéjimas bei branduolinés teisés
judéjimas ekocentriSkumo link.

Kalbant apie antrgja hipotezg, galima teigti, kad aplinkos teisés principai,
veikiantys branduolingje teiséje tiesiogiai per aplinkos teisés konvencijas, yra
s¢kmingai, palyginus su kitais aplinkos teisés principais, taikomi reglamentuojant
branduolinés energetikos objektus ir veiksmingai uzkerta kelig potencialios zalos
aplinkai atsiradimui. Tiesa, nors tiesioginio aplinkos teisés principy taikymo
atveju aplinkos apsaugos tikslai yra pasiekiami greifiau, taciau kartais aplinkos
teis€s principai, jtvirtinti aplinkos teisés konvencijose ir pradedami taikyti labai
specifiniams, branduolinés teisés reguliuojamiems objektams, j branduoling teisg
ekstrapolivojami /ydimi dviprasmiSkumy, abejoniy bei priestaravimy, inter alia,
deél principo autoriteto (statuso) ir turinio aiskinimo.

Aplinkos teisés principai, veikiantys branduolinéje teiséje netiesiogiai per
jvairaus lygio branduolinés teisés instrumentus, yra ne taip sékmingai (aisku, tik
aplinkos apsaugos atzvilgiu), palyginus su kitais aplinkos teisés principais,
taikomi branduolinés energetikos objektams, nors ir jvykdo pagrinding savo
funkcijg bei uzkerta kelig potencialios zalos aplinkai atsiradimui.

Pazymétina, kad aplinkos teisés principg branduolingje teiséje taikant
tiesiogiai, dazniausiai dominuoja jo grieZtasis aiSkinimas, ekocentriSkumas, o
taikant  netiesiogiai,  atvirk§¢iai,  iSrySké¢ja  jo  Svelni  formuluoté,

antropocentriSkumas, galimybés ,,pajungti“ ji ekonominiams interesams.
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Atitinkamai, priemoniy antropocentriSkumas nulemia ne k3 kita, o silpng aplinkos
teisés principo jgyvendinimg (pvz., itvirtinant prevencijos principg branduolingje
teiséje aiskiai iSryskéja jos antropocentrinis poziliris, nes prevencin€s priemonés
(jtvirtintos ICPR organizacijos dokumentuose), visy pirma, nukreiptos j Zzmogaus,
o ne ] aplinkos apsaugg). Poziiirio ekocentriSkumas, priesingai, padidina aplinkos
teisés principo veiksminguma: pvz., reikalavimas atsizvelgti j labiau ekocentrinius
nei antropocentrinius tikslus yra uzprogramuotas tvaraus vystymosi principe,
pagal kurj neleidziamas teiginys, esa priemonés zmogui apsaugoti kartu
adekvaciai apsaugo aplinkq.

Atsizvelgiant atsizvelgiant j iSkelty hipoteziy jvertinimg ir darbo pradzioje
pateiktus ginamuosius teiginius, formuluojamos §ios pagrindinés darbo iSvados:

1) Siekiant apginti aplinkos interesus bei sumazinti tarpvalstybinés Zzalos,

keliamos BEO, rizika, bendradarbiavimo principo turinys branduolingje
teiséje, skirtingai negu yra dabar, turi talpinti j save ne tik valstybiy
informavimo apie savo BEO ir apie jame jvykusig branduoling avarija
pareiga, bet taip pat operatoriy pareiga kooperuotis, pateikti nauja
informacija, o informacijos gavejui | ja atsizvelgti; skirtingy valstybiy
avarinés parengties institucijy pareiga imtis bendry aktyviy veiksmy ir
derinti savo atsaka branduolinei avarijai, sukurti su juo susijusius bendrus
ekstremaliy situacijy valdymo planus bei teikti abipuse parama.
Siame kontekste dabartinis branduolinés teisés status quo neatitinka
bendradarbiavimo principo turinio ir esmeés, nes praktiSkai n¢ viena i$
iSvardinty pareigy, iSskyrus pareiga informuoti apie BEO jvykusia
branduoling avarija, S§iuo metu néra jtvirtinta tarptautings teisés aktuose ir
néra jgyvendinama, o jvykiai FukuSimoje parodé, kad minétoji
Konvencijoje dél ankstyvo praneSimo apie branduoling avarijg jtvirtinta
valstybiy informavimo pareiga jgyvendinama neveiksmingai.

2) Darnaus vystymosi principas formuoja pavieniy valstybiy ir tarptautinés

bendruomenés politikg BEO projekty atzvilgiu, todél juo vadovaujantis
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3)

4)

S)

6)

7)

8)

privalo biiti aiskinamos kitos inter alia branduolinés teisés nuostatos.
Branduolinéje teis¢je  taikant  darnaus  vystymosi  principa,
antropocentriSkumas uzleidzia vieta ekocentriSkumui, nes aplinkos interesy
jtvirtinimui ir uztikrinimui skiriama daugiau démesio, nei zmoniy ir jy
turto apsaugos interesams.

Tam tikrose branduolinés energetikos srityse 1§ darnaus vystymosi principo
kylan¢iy aplinkos teisés nuostaty taikymas aplinkos apsaugos atzvilgiu yra
efektyvesnis: tik nedideli principo diegimo trikkumai nustatyti taikant jo
antropocentriskq atmaing branduolinio kuro iSsaugojimo bei teisingo §io
nykstancio iStekliaus pasiskirstymo srityje. Kifose branduolinés teisés
srityse, taikant jau ekocentriskgjq atmaing, principo diegimo truikumy yra
daugiau, pvz., nustatytos taisytinos Jungtinés panaudoto kuro konvencijos,
per kurig radioaktyviyjy atlieky eksternalijai netiesiogiai taikomas darnaus
vystymosi principas, nuostatos.

Prevencijos principas arba branduolinés saugos koncepcija, kaip visos
branduolinés teisés kvintesencija ir pagrindinis tikslas, kol kas néra
orientuotas ] aplinkos apsaugg ir neuzkerta kelio zalos aplinkai atsiradimui.
Branduolinés teisés sritis — radiaciné sauga — iSlieka labiausiai
antropocentriska ir saugo tik zmogaus interesus, todel néra svariy ir tiksliai
apskaiciuoty moksliniy duomeny, kuriais bty jrodyta, kad ne tik Zmogus,
bet ir pati aplinka yra tinkamai apsaugota nuo Zalos grésmes.

Be antropocentriSkumo, s¢kmingam aplinkos teisés prevencijos principo
igyvendinimui branduolingje teis¢je trukdo sankcijy vz saugos priemoniy
nevykdyma stoka bei $iy priemoniy vykdymo prieziiiros stoka.

Atsargumo principas neturi tikslaus atitikmens branduolinéje teiséje — joje
vietoje klasikinio aplinkos teisés atsargumo principo yra susiformavusi jau
minétoji antropocentriné radiacinés saugos samprata.

Branduolinéje teis€je atsargumo principas su jam bidingu mokslinio

netikrumo elementu taikomas tik tiesiogiai, per aplinkos teisés
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instrumentus. Tam tikrose branduolinés energetikos eksternalijy srityse i§
atsargumo principo kylanciy aplinkos teisés nuostaty taikymas aplinkos
apsaugos atzvilgiu yra efektyvesnis. Jeigu vadovaujantis jury teisés
konvencijose jtvirtintu atsargumo principu bandoma paveikti radioaktyviy
atlieky eksternalijg, t. y. jy Salinimg jiroje ir importg, kas yra tiesiogiai
susij¢ su radiologiniu poveikiu, Sio principo jtaka yra didel¢. Jeigu
vadovaujantis atsargumo principu bandoma tiesiogiai paveikti kitas
branduolinés energetikos eksternalijas, kurios tiesiogiai nesusijusios su
radiologiniu poveikiu, pvz., kai ginamos akivaizdziai aplinkos apsaugai
palankios uzdaro auSinimo ciklo sistemos, tai jo jtaka yra labai maza.
Galimybés konvenciniu lygiu nustatyti BEO reikalavimg jdiegti bendras
atsargumo priemones, skirtas pazaboti su radiologiniy poveikiu
nesusijusioms eksternalijoms, tokioms kaip uZzdaro auSinimo ciklo
sistemos, susiskaidziusioje tarptautiné¢je bendruomenéje yra net mazesnés
nei, pvz., nustatant transgeniniy organizmy ar kovos su klimato kaita
reguliavimg.

9) Branduolinéje teis¢je aplinkos interesy atzvilgiu principas terséjas moka
didele savo dalimi iSlieka deklaratyvus:

a) Siuolaikinése civilinés atsakomybés dél branduolinés zalos konvencijose
egzistuoja disproporcija, kada atsakomybé uz branduoling zalg yra
sugrieztinama, priartinant jg prie neribotos, tatiau tuo paciu metu jokios
papildomos nastos néra sukuriama kitoje pus¢je, kur siekiant paprastumo
identifikuoti atsakomybés subjekta vis dar paliekamas vien tik operatoriaus
isimtinés atsakomybés institutas. Tod¢l deklaruojamos zalos aplinkai
kompensavimo galimybés realiai néra uztikrinamos finansiskai.

b) Savokos ir kiti civilinés atsakomybés instituto elementai néra suderinti ir
néra tinkamai paruoSti kompensacijai uz zalg aplinkai priteisti. Civilinés
atsakomybeés dél branduolinés zalos konvencijy tekstuose yra sagmoningai

itvirtintas neaiskus atsakomybés standartas, vartojamos neaiskios arba
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dviprasmiskos sqvokos, o nustatyti jy kriterijus palieckama labai
besiskirianCiai lex fori; aplinkos apsaugos interesy gynimg sunkina
skirtingos valstybiy procesinés teisés; konvencijose nereglamentuota, kas
gali ginti Zalg patyrusios aplinkos interesus.

c) Operatoriy valstybiy subsidiarios atsakomybés uz branduoling zalg
institutas nesiderina su principu terséjas moka, jis neatsispindi pozityvioje
teiséje ir nepraktikuojamas tarptautinéje bendruomenéje.

d) Branduolin¢je teis¢je principo terséjas moka, kuriuo siekiama bitent
kompensuoti Zzalg aplinkai, veiksmingumas nukencia dél akivaizdziai
teikiamo prioriteto tarptautinés prekybos ir investicijy skatinimo principui,
o bet kokie bandymai uztikrinti realy aplinkos apsaugos interesy
igyvendinimg praktikoje priimami kaip piktnaudziavimas ir principo
terséjas moka riby pazeidimas.

10)Aplinkos teisés valstybiy informavimo apie bisimg poveikj principas,
veikiantis branduolingje teis¢je tiesiogiai per aplinkos teisés konvencijg —
Espoo konvencijag — yra sékmingai taikomas BEO ir veiksmingai uzkerta
kelig potencialios zalos aplinkai atsiradimui. Kita vertus, principo
perkélimg 1§ aplinkos i branduoling teis¢ pasunkino Espoo konvencijos
trikumai, kurie labai reikSmingi branduolinei teisei:

a) Espoo konvencijos trukumu laikomas tas faktas, kad joje aiskiai
nejtvirtinamas projekto paveikiamy informuojamy valstybiy ratas.

b) Espoo konvencijoje itvirtintas alternatyvy parinkimo procesas yra
nekonkretus.

c) Espoo konvencija palieka teis¢ valstybéms pacioms nuspresti, kokios
branduolinés saugos charakteristikos, priskirtos nevieSam SAR, turi biiti
jitrauktos | vieSg PAV (jei apskritai tai yra daroma) — tuo piktnaudziauja kai
kurios valstybés.

d) Espoo konvencija nereglamentuoja BEO PAV atnaujinimo ir atitinkamai

Espoo procediiry inicijavimo, kas neatitinka modernumo principo (angl.
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contemporaneity principle).

e) Espoo konvencijoje nenurodoma, kas yra laikoma ,svariu poveikiu
aplinkai®, todél kyla daug praktiniy problemy jrodant, kad svarus
neigiamas poveikis bus kitoje aplinkos apsaugos srityje, negu vien tik toje,
kurig nurodo poveikj patirianti valstybe.

f) Nei Espoo, nei Orhuso konvencijose, ES direktyvose ar kituose
tarptautiniuose dokumentuose nenumatytas mechanizmas, kurio déka biity
buvo deklaruota PAV; taip pat projekto vykdytojui néra nustatyta
atsakomybé uz atsisakymg dél pasikeitusiy aplinkos ar ekonomikos
aplinkybiy diegti pazadétas taisomgsias ir poveikj mazinancias priemones.

g) Espoo konvencijoje nereglamentuota, ar jégainiy PAV turi buti numatytas

branduolinio kuro ciklo galas (radioaktyviy atlieky tvarkymo planas).

11)Aplinkos teisés visuomenés informavimo ir dalyvavimo sprendimy
priémime principo, arba skaidrumo principo, koks jis yra jtvirtintas Orhuso
ir Espoo konvencijoje, taikymas projektams, susijusiems su branduoline
energetika, yra s€kmingas, nors kartais tampa ne visai sklandus inter alia
del keliamy labai specifiniy branduolinés teisés klausimy:

a) Konvencijy lygiu nereglamentuota, kuriai vertybei santykyje skaidrumas
v. konfidencialumas (pvz., komerciné paslaptis) turi buti suteikiamas
prioritetas.

b) Espoo konvencijoje néra aiSkiai jtvirtintos aplinkosauginés NVO teisés, o
tai padaro jy statusg nevienodg skirtingose Salyse.

¢) Siuo metu yra teoriné galimybé, kad poveikj patirianti valstybé neperduos
savo visuomenei 1§ poveik] sukeliancios valstybés gautos informacijos apie
uzsienyje statomg BEO.

d) Orhuso konvencijos 6 str. 3 d. jtvirtinti visuomenés dalyvavimo procediiry

etapai ne visada jgyvendinami sklandziai, o dél kartais per trumpy
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informavimo terminy visuomené negali pasirengti ir veiksmingai dalyvauti
priimant sprendimus.

e) Espoo konvencijoje nenurodoma, ar Salys visuomenés pastabas del BEO
PAV gali reikiamai ivertinti, ar privalo reikiamai jvertinti. Kita vertus,
vadovaujantis tarptautinés aplinkos teisés doktrina, PAV procesas
ipareigoja laikytis procediriniy reikalavimy, bet nereikalauja vykdyti
konkrec¢iy materialinés aplinkos teisés normy ar tiksly.

f) Ivykiai FukuSimoje parod¢, kad sprendimy dél BEO priémimui svarbus ne

tik visuomenés informavimas, bet ir konsultavimas.

Atlikus tarptautinés aplinkos teisés principy jtakos branduolinei teisei
tyrima aplinkos apsaugos interesy atzvilgiu ir suformulavus iSvadas, galima
pateikti pasiilymus tarptautinéms ir valstybinéms sprendimus priimancioms
institucijoms, tarptautinéms ir nacionalinéms gincy sprendimo institucijoms ir

teisés doktrinai:

1. Dél bendradarbiavimo principo:

a. Valstybes turi derinti tarpusavio veiksmus kovojant su avarijos padariniais,
todel universaliy ar dvisaliy sutarCiy pagrindu turi sukurti nuostatas dél
bendry avarinés parengties plany rengimo, nustatyti bendras privalomas
avarinés parengties zonas. Be to, parengus atitinkamg teising baze,
TATENA sistemoje turi biiti sukurta tarptautiné ,,atsako komanda®, kurios
specializacija buty vykdyti avarinés parengties planus ir kuri jvykus
branduolinei avarijai su visa suteikta jranga ir personalu atvykty j nustatyta
vietg ir padéty sumazinti zalos atsiradima.

b. Biitina keliais aspektais tobulinti Konvencijq dél ankstyvo pranesimo apie
branduoline avarijq:

- nustatyti, kad poveikj sukurianti valstybé yra jpareigojama informuoti apie

ivyki ne kaimynines valstybes arba TATENA pasirinktinai, o visus
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iSvardintus subjektus kartu;

- jpareigoti valstybes jspéti apie teroristy ataky ar kity nusikalstamy
veiksmy, panaudojant radioaktyvias medziagas, sukeltus padarinius, taip
pat apie avarijas visuose kariniuose objektuose, inter alia povandeniniuose
laivuose;

- bent jau konvencijos preambuléje paminéti aplinkos apsaugos tiksla, kad
ateityje atsizvelgiant | jj biity aiSkinamas pats dokumento tekstas.

c. Po avarijos FukuSimoje valstybés turi dar kartg jvertinti nacionalinés teisés
sistemos atitikti Konvencijos dél ankstyvo praneSimo apie branduoling
avarijg tikslams, jsitikinti, ar yra sukurtos priemonés, kurios veiksmingai
uztikrina operatoriy ir valstybiniy institucijy pareigos informuoti
bendruomene vykdyma.

d. Bendradarbiavimas turi vykti ne tik valstybiy, bet ir operatoriy lygmeniu:
valstybéms technologijy tiekéjoms turi biiti nustatyta pareiga visg pateiktos
branduolinés technologijos eksploatavimo laikotarpj dalintis saugos
informacija su valstybémis gavéjomis, o valstybéms technologijy gavéjoms
biity nustatyta atitinkama pareiga pritaikyti savo reguliavimg prie naujai

gautos informacijos.

2. Dél darnaus vystymosi principo:

a. Apie s¢kmingg darnaus vystymosi principo veikimg branduolingje teiséje
galima bus kalbéti tik padidinus finansing paramga ir pasiekus politinj
konsensusa d¢l tarptautiniy radioaktyviy atlieky atliekyny jrengimo
politiSkai stabiliose, patikimose ir, svarbiausia, vykdanciose j aplinkos
apsauga orientuotg politika valstybése.

b. Sprendziant kitas problemas, susijusias su radioaktyviosiomis atliekomis,
bitina:

vt —

igyvendinamas radioaktyviy atlieky Salinimo jiiroje rezimas;
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- nustatyti radioaktyviy atlieky d¢jimo ] atliekynus po juros dugnu teisinj
statusa;

- nustatyti reikalavimg atlikti taisomuosius veiksmus, kuriais biity
mazinamas neigiamas poveikis aplinkai, keliamas spéty pasalinti juroje
radioaktyviy atlieky;

- nustatyti reikalavimg arba imtis neteisiniy priemoniy, skatinan¢iy valstybes
deklaruoti savo panaudotg branduolinj kurg ir kitas radioaktyvias atliekas,
susidariusias kariniuose branduolinés energetikos objektuose;

- Ipareigoti valstybes pateikti duomenis apie kasybos ir smulkinimo liekanas,
kurie taip pat yra laikomi duomenimis apie radioaktyvias atliekas.

c. Jtvirtinti kaip standarta darnaus vystymosi principg atitinkancias uzdaro
ausinimo vandens ciklo sistemas bent naujose branduolinése jégainése.

d. Idiegti uzdaro kuro ciklg (minéto ciklo eigoje neiSvengiamai iSgaunamas
subproduktas — ginklams gaminti tinkantis plutonis), prie§ tai priémus

branduolinio ginklo neplatinimo rezimo pataisas.

3. Dél prevencijos principo:

a. Branduolinés teisés dokumentuose pateikti vieningg saugotino objekto, t.y.
aplinkos, apibrézima.

b. Branduolinés teisés dokumentuose nenaudoti TATENA ir ICPR sukurtuose
branduolinés saugos (inter alia radiacinés saugos) standartuose vis dar
taikomos prezumpcijos, pagal kurig jtvirtintos Zmogaus apsauga
uztikrinancios prevencinés priemonés automatiSkai nulemia aplinkos
apsauga; siekiant sumazinti Euratom antropocentriSkuma, jtraukti aplinkos
teisés reikalavimus j Euratom direktyvas. Kol tarptautinés antropocentrinés
tendencijos branduolinés saugos srityje yra sunkiai ir létai reformuojamos,
valstybés turi nacionaliniu lygmeniu nustatyti prevencines priemones
jtvirtinancius branduolinés energetikos objektams taikomus standartus,

kurie biity ekocentriski ir privalomo taikymo.
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c. TATENA sistemoje sukurti unifikuotus BEO PAV dokumenty rengimo
reikalavimus.

d. Nustatyti sankcijas uz saugos (prevenciniy) priemoniy nesilaikymg pagal
Branduolinés saugos konvencija ar perkélus jas i kitus privalomo pobiidzio
tarptautinés teisés dokumentus arba sertifikuoti valstybes ir operatorius
pagal tai, ar jy teisiné baz¢ ir veikla atitinka branduolinés saugos standartus
bei jvesti branduolinio kuro, jrangos, paslaugy, gamybiniy komerciniy
paslapciy (angl. know-how), personalo eksporto kontrolés procediiras
remiantis Bazelio konvencijoje nustatyto modelio pavyzdziu.

e. Vadovaujantis Jungtinéje konvencijoje veikian¢io modelio pavyzdziu
pataisyti ,,réminés* Branduolinés saugos konvencijos trukumus, sukuriant
naujus branduolinés saugos jsipareigojimus.

f. Padidinti TATENA inspektoriy galias vykdant branduolinés saugos
(prevenciniy) priemoniy jgyvendinimo prieziiirg bei sukurti specialius

mechanizmus, uZtikrinancius eksperty rekomendacijy vykdyma.

4. Dél atsargumo principo:

a. Ivykdyti triitkstamus mokslinius #yrimus dél jonizuojanciosios spinduliuotés
poveikio kitoms, nei zmogus ir zinduoliai, gyviinijos atmainoms ir augalijai
bei vadovaujantis tyrimo rezultatais parengti radiacinés saugos
dokumentus, nukreiptus j jy apsaugg.

b. Bent regioniniu (Europos) mastu naujoms branduolinéms jégainéms
nustatyti reikalavimg jrengti minétgsias uzdaro ausinimo ciklo sistemas,
saugancias vandens organizmus nuo fizinio poveikio.

c. Atsargumo principg vertinti kaip paprotinés teisés norma arba bent jau kaip
bendrg teisés principa, kad Sis deréty su ,bendrojo tarptautinés teisés

reikalavimo* statusg jau turinCia pareiga atlikti PAV.

5. Dél principo terséjas moka:
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a. Mazinti disproporcijg tarp civilinés atsakomybés uz branduoling zalg
dydzio (dalyko) ir subjekto:

- kurti papildomus kompensavimo fondus, kuriy nariai biity subsidiaris
atsakovai;

- platinti betarpiskai atsakingo subjekto savoka, operatoriaus iSimtine
atsakomybe (angl. channeling) pakeiciant solidarios (su tiekéjais)
atsakomybes institutu.

b. Isteigti naujg neSaliSkg tarptautiniy giny sprendimo institucija,
uztikrinan¢ig vienoda civilinés atsakomybés dél branduolinés zalos
konvencijy taikymo praktikg bei ombudsmeno institucija, atstovaujancia

visuomeneés ir aplinkos apsaugos interesams.

6. D¢l valstybiy informavimo apie biisimg poveik] aplinkai principo:

a. ] Espoo konvencija jtraukti nuostata, kad uzsienio valstybés gali pacios
nuspresti dalyvauti tarpvalstybinio branduolinés energetikos objekto PAV
procediirose, bei nuostatas, jtvirtinan¢ias informuojamy valstybiy teises.

b. Espoo konvencijoje numatyti unifikuotq PAV apimties nustatymo
procediira, jpareigoti valstybes pagrjsti alternatyvy pasirinkima, iSskirti
specialius reikalavimus branduolinés energetikos objekty geografinio
pobudzio alternatyvy analizei.

c. Sukurti unifikuotg reikalavimg jtraukti | BEO PAV bent svarbiausius
branduolinés saugos aspektus.

d. Valstybéms, siekianioms j BEO PAYV jtraukti blogiausius scenarijus bei
ypa¢ Zzalingag poveikj sukelianCius, bet labai mazos tikimybés jvykius,
siiloma pasirinkti kitg forumq ir inicijuoti specialius periodiSkus abipusio
tikrinimo susitikimus BEO saugos klausimais.

e. Nustatyti, kad BEO atsparumas teroristy atakoms yra ne vieSos PAV
analizés, o objekty saugumo analizés objektas.

f. Espoo konvencijoje nustatyti, kada galima iS naujo inicijuoti
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tarpvalstybinio PAV sukiirimg.

g. Suteikti Espoo paklausimy komisijai kompetencija spresti ne tik gincus dél
svaraus poveikio nustatymo, bet ir kity konvencijos nuostaty pazeidimo
gincus.

h. Siekiant uztikrinti PAV deklaruoty taisomyjy priemoniy jdiegima:

- 18 projekto vystytojo turi biiti reikalaujama PAV jsipareigojimy vykdymo
garanto (depozitinio fondo sukiirimas, akredityvo pateikimas);

- turi buti jvestos arbitrazo procediros, kuriy metu biity nustatoma, ar
projekto vykdytojas ivykde pagal PAV pazadétus taisomuosius veiksmus;
susitikimy metu, o prieziliros ataskaitos turi biti prieinamos visoms
TATENA naréms.

i. | Espoo konvencijos tekstg reikia jtraukti nuostatg, reikalaujancig i§ Saliy
sukurti bendrus avarinés parengties planus bent jau su savo kaimyninémis

valstybémis.

7. Dél visuomenés informavimo (apie biisimg poveikj aplinkai) ir dalyvavimo
sprendimy priémime principo:

a. Visuomenés informavimo principo diegimo problemg padéty iSspresti
procediiriniy  reikalavimy optimizavimas, nacionaliniy procediiriniy
konvencijos taikymo mechanizmy harmonizavimas ir specialios
tarptautinés atstovavimo visuomenés interesams (ombudsmeno) institucijos
arba specialaus fondo, is kurio biity dengiamos atstovavimo visuomenés
interesams teisinés islaidos, jsteigimas.

b. Biitina sukurti specialy mechanizma, pagal kurj poveikj sukurianti valstybe
del savo projekto PAV pati tiesiogiai informuoty uzsienio visuomene ir
pacia kritiskiausig jos dalj, t. y., aplinkosaugines NVO.

c. Siekiant optimizuoti visuomenés dalyvavimo procediiras, biitina:
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- unifikuoti visuomenés informavimo ir dalyvavimo sprendimy priémime
(isiterpimo) terminus;

- inicijuoti dviejy stadijy BEO PAV procediirg: preliminarus PAV galéty biiti
vykdomas siekiant apsispresti dél projekto vietos ir alternatyvy, o galutinis
PAV galéty buti vykdomas, kai yra aprobuotas BEO dizainas ir patikrinta
atitiktis saugumo reikalavimams.

d. Butina wunifikuoti administracinio pobidzio klausimus, susijusius su
visuomenés informavimu ir dalyvavimu sprendimy priémime, pvz.,
suvienodinti vertimams skirtus terminus, nustatyti vienodus dokumenty
paskelbimo terminus; nustatyti, ar poveikj sukelianti valstybé privalo
surengti vieSuosius svarstymus ne tik kaimyninése, bet ir potencialiai

poveikj patirianciose valstybése, etc.

Pateiktuose punktuose buvo nurodyta siizlymy dél valstybiy ir visuomenés
informavimo principy jgyvendinimo branduolinéje teiséje esmé, tuo tarpu Siy
sitilymy jgyvendinimo forma gali skirtis: tobulinti BEO PAV galima nebiitinai
keiciant Espoo konvencija ir ja pritaikant prie BEO specifikos, bet ir taip pat
skatinant TATENA sukurti savo BEO PAV dokumenty rengimo unifikuotus

reikalavimus.
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