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INTRODUCTION TO THE RESEARCH PROBLEM

Since the inception of the European Communities, the area of external relations
has been like a litmus paper reflecting the maturity of the European integration. The
EU’s internal integration indispensably calls for integration of its external relations,
since without the latter it would be impossible to retain and further develop internal EU
policies. At the same time, external relations reflect the values upon which the EU has
been founded, its priorities and the level of determination to stand as a unified force in

today’s world of challenges and opportunities.

Six decades of the European integration witnessed groundbreaking changes in the
area of EU external relations. There has been a remarkable expansion of the EU’s
external competences and its scope of activities. From a relatively narrow organization
of economic integration, the EU has evolved into a multidimensional constitutional order
uniting not only its member states, but also its citizens to strive for broad political,
social, economic, environmental, as well as foreign and security policy objectives. The
EU is joining important international agreements and international organizations. With
every Treaty reform, the scope of action of the EU member states shrunk, while the
European Community has gradually evolved into a unified subject of international law —

the European Union.

However, EU external relations suffer from the expectations-capability gap that
was well captured by prof. Hill already back in 1993. On the one hand, the EU masters —
its member states — are setting for the EU ever more ambitious objectives, while at the
same time creating expectations that they shall be met. It is evident not only in political
documents, but also in the EU Treaties where the EU is tasked to “define and pursue
common policies and actions”, “to work for a high degree of cooperation in all fields of
international relations”, “to safeguard its values, fundamental interests, security,
independence and integrity”, “to contribute to peace, security, the sustainable
development of the Earth, solidarity and mutual respect among peoples, free and fair
trade, eradication of poverty and the protection of human rights”. On the other hand, a

closer glance at the EU Treaties suggests that these ambitions of the United Europe are

inter alia constrained by strict legal breaks set by the same EU member states — the



principle of conferred powers. Immediately after the enumeration of key EU objectives,
one finds the clauses on EU competences, whereby “the Union shall pursue its objectives
by appropriate means commensurate with the competences which are conferred upon it
in the Treaties” and “competences not conferred upon the Union in the Treaties remain
with the Member States”. The EU Treaty text further holds that “the limits of Union
competences are governed by the principle of conferral. The use of Union competences
is governed by the principles of subsidiarity and proportionality”. The action of the
member states is prohibited only in several areas of exclusive EU competence and in
areas of shared competences where the EU has already acted. In all other areas the
member states retain their freedom of action — to act through the EU, together or instead
of it. The catalogue of EU competences defined in the EU Treaties remains incomplete,
inconsistent and contradictory. Such a legally pre-programmed resistance of the member
states to the EU’s autonomous action is equally noticeable in external relations practice.
In relevant areas of international (legal) relations, the member states are seeking to

preserve their individual positions.

Mixed agreements that form the subject of this dissertation are also a result of the
aforementioned reluctance of the member states to leave the arena of international (legal)
relations. They constitute a compromise response to the divided external competence of
the EU and its member states (hereinafter — EU group). Since neither the EU, nor its
member states have full competence in respect of all the provisions of an agreement, it is
mixed agreement that enables them to establish a full-fledged legal relationship with a
third party. And while in areas of non-exclusive EU competence the member states may
let the EU act alone, they rarely miss the opportunity to conclude a mixed agreement

together with the EU.

Hence, a paradox becomes evident — on the one hand, the member states are
setting for the EU ever bolder objectives to overcome ever more ominous global
challenges, they are transferring to the EU ever more of their souvereign powers and are
strengthening EU external relations framework, while on the other hand, they continue
restraining its autonomous action. It is in this paradoxical light that the legal concept of
mixed agreements becomes a particularly interesting and significant research subject.

This legal concept embodies well the dialectics of the European integration, the
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fundamental and inexorable conflict between the “supranational” and the
“intergovernmental” vectors. It signifies the remaining distrust of the member states in
supranational institutions and forms of action, as well as their inclination to retain their
status in international relations. In the practice of mixed agreements one may recognize a
minimized model of the European integration itself — EU (international) identity is
gradually taking its shape through the interactions of EU institutions and its member
states, through the attempts to set and pursue common objectives and to harmonize their

interests.

The central problem of mixed agreements that shall be addressed in this
dissertation lies in their dual nature. On the one hand, the principle of conferral calls for
the delimitation of rights and obligations assumed by the EU and its member states under
a mixed agreement in accordance with their existing competences. It thus requires, from
the point of view of material law, to separate the agreement into two parts. On the other
hand, these rights and obligations assumed under a mixed agreement are usually closely
intertwined, and their implementation cannot be separated, therefore it is necessary to
ensure integrity and coherence of a mixed agreement as a whole. It leads to a permanent
search for balance between the member states’ interest to be part of international legal
relations and to preserve their external competences, and the EU’s collective interest to
ensure coherent and effective pursuit of its external relations’ objectives. The criteria for
vertical delimitation of the EU’s and its member states’ competences formulated in EU
law and in the case law of the Court of Justice of the European Union (CJEU) remain
unclear and contradictory, which leads to inter-institutional tension during the process of
competence delimitation in respect of a given mixed agreement. Neither the primary, nor
the secondary EU law contain clear rules for organization of EU-member states
cooperation under the conditions of mixed competence. As provisions of a mixed
agreement falling within the competence of the member states are de iure excluded from
the scope of application of EU law, the CJEU enjoys only a very narrow jurisdiction to
fill the ensuing legal vacuum. It is therefore not surprising that due to this regulatory
lacuna the practice of negotiation, conclusion and implementation of mixed agreements
is often characterized by ad hoc, inconsistent patterns, whereby the application of the

formal principle of conferred powers is balanced with pragmatic methods of cooperation.



Such modus operandi is often causing legal uncertainty and tension among the actors
involved, which in turn not only impedes the EU group’s cooperation, but also

compromises the idea of integration of EU external relations.

This dissertation represents a thorough and holistic analysis of the aforementioned
central problem of mixed agreements and of the resulting theoretical and practical
complications of mixity. At the same time, it looks for ways if not to abolish, but at least
to mitigate the problems caused by mixed agreements, with significant attention being
paid to the most recent changes in their practice, as well as in the CJEU case law and in

the EU’s constitutional framework.

THE SUBJECT MATTER, OBJECTIVES AND TASKS OF THE
RESEARCH

The subject matter of the research is mixed EU-member states agreements with
third parties. Mindful of the need to limit the scope of the research, this dissertation is
restricted to thorough analysis of the actual practice of mixed agreements and their future
perspectives in the context of EU law. Accordingly, the research does not dwell upon the
aspects of international public law or national legal systems of EU member states or
third countries. Equally, no further analysis is provided on the legal status and effects of
EU international agreements, including parts of mixed agreements falling within the EU

competence, in the EU legal system.

The dissertation first addresses the definition of mixed agreements and their legal
basis under EU law. It then moves on to the analysis of their actual practice during the
time of negotiation, conclusion and implementation. It continues with a comprehensive
review of the CJEU case law related to its jurisdiction to interpret and apply the
provisions of mixed agreements. Furthermore, the dissertation addresses, from the point
of view of EU law, the complex issue of international responsibility for breach of mixed
agreements. At the end, the research focuses on the duty of loyal cooperation and on the
future perspectives of mixed agreements in the context of the Lisbon Treaty. The main
attention throughout this dissertation is paid to the analysis of the impact of the EU

principle of conferred powers on the concept of mixed agreements.



In view of the selected subject matter of the research, as well as the insufficient
degree of academic research in this particular area, the objective of the research in
question shall be to conduct a comprehensive analysis of the actual practice of mixed
agreements and their future perspectives under EU law by identifying theoretical and
practical problems of this legal concept and by offering solutions to the identified
problems.

The following tasks have been defined to achieve the aforementioned objective of
the research:

1. To systematically examine the definition of mixed agreements and their legal basis
under EU law, while at the same time disclosing their relationship with the principle of
conferred powers.

2. To assess legal effects of the principle of conferred powers on the practice of
negotiation, conclusion and implementation of mixed agreements and to define optimal
forms of EU-member states cooperation in these three areas.

3. To examine the boundaries of the CJEU’s jurisdiction to interpret and apply mixed
agreements and to provide proposals for improvement of these boundaries.

4. To review the characteristics of the concept of international responsibility for breach
of mixed agreements by evaluating the impact of EU-member states competence
delimitation on this concept and by defining an optimal model of attribution of
international responsibility that balances out the interests of the EU, its member states
and third parties.

5. To assess the relevance of the duty of loyal cooperation for the legal concept of mixed
agreements and to find a suitable balance between this duty and the principle of
conferred powers.

6. To systematically examine the impact of the Lisbon Treaty on the legal concept of
mixed agreements by assessing their future perspectives and the possibilities of their
replacement with EU-only international agreements, as well as the main legal

consequences of such a replacement.



SCIENTIFIC NOVELTY

Mixed agreements are not a recent legal phenomenon; however, over time they
are not only retaining their importance, but are becoming even more relevant from both
academic and practical point of view. This paradox is related to both — the continuous
practice of conclusion of mixed agreements and to the developments in EU external
relations and its constitutional framework. On the one hand, the Lisbon Treaty preserves
the fundamental role of the principle of conferred powers. On the other hand, recent
decades witnessed an assertive expansion of the EU’s external competences, a dynamic
development of EU-member states practice of negotiation, conclusion and
implementation of mixed agreements and testing of new cooperation mechanisms, while
the CJEU, on its turn, enriched this area with some new principles and guidelines. All
these processes are contributing to constant development of the legal concept of mixed
agreements, while at the same time raising new theoretical and practical challenges in
organizing EU-member states cooperation under the conditions of mixity. The Lisbon
Treaty, on its turn, has created a legal basis for significant changes in the practice of
mixed agreements, as it enables a partial replacement of mixed agreements with the so-
called horizontal EU agreements covering areas of traditional EU competences and the
Common Foreign and Security Policy (CFSP).

Since all these new factors surrounding the practice of mixed agreements started
emerging only in the recent years, a number of theoretical and practical questions that
they are posing have not yet been answered. Only a limited number of studies have been
conducted on the contemporary practice of mixed agreements. Equally, the impact of the
Lisbon Treaty on mixed agreements and the applicability of the ILC Draft articles on the
responsibility of international organizations in respect of mixed agreements have so far
not been subject to extensive analysis. In Lithuania, there have been no studies
conducted on the topic in question. Hence, this dissertation is aiming at filling the
aforementioned gaps in scholarly research.

For the first time in EU legal doctrine mixed agreements are analized from the
angle of balance between the principle of conferred powers and the concept of integrity

of the composite elements of mixed agreements. This dissertation aims at contributing
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not only theoretically, but also practically to a better understanding, refinement and
further development of mixed agreements and their practice.

With this dissertation it is also expected to draw the attention of Lithuanian
academic community to particularities of mixed agreements as an important source of
EU law and a complex instrument of EU external relations, as well as to stimulate
further research in this area. It may also serve in the course of preparation, improvement
or execution of study programmes in the area of EU external relations law and other
related academic subjects. On the other hand, this dissertation should be of use to the
practitioners. Legal practitioners may find it a handy methodological guide facilitating
their understanding of mixed agreements, as well as their interpretation and application
in practice. It is equally expected that this dissertation will be useful for Lithuanian
institutions involved in the formation, implementation and monitoring of EU external
relations, and in particular for those directly dealing with mixed agreements.

Hence, this dissertation’s relevance and novelty derive not only from the
persisting problems posed by mixed agreements in view of contemporary EU law and
from the insufficient degree of research conducted in this respect, but also from the
chosen angle of analysis that makes it possible to reach scientifically and practically
valuable conclusions and to provide useful guidelines on the improvement of this
instrument. At the same time, this dissertation shall be of use to Lithuanian academic

community and to practitioners that (may) come across the issues of mixity.

METHODOLOGY AND SOURCES OF THE RESEARCH

In order to conduct a thorough and holistic study, both theoretical and empirical
scientific research methods were utilized. Notably, the application of a particular set of
these methods allowed obtaining scientifically original results.

First of all, the logical method was extensively used in this dissertation for the
disclosure of the content of legal norms and judicial decisions, for the assessment of
positions found in legal doctrine, as well as for the structuring of arguments and
conclusions. Since mixed agreements is a complex, multidimensional instrument that is
located at the intersection of several legal systems, the systemic method was employed

for a proper evaluation of the relationship between the constituent elements of mixed
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agreements and their bonds with other legal systems and concepts. Furthermore,
definition and classification of stages in the evolution of practice of mixed agreements
were facilitated by the historical method. It also allowed unveiling the circumstances that
affected the evolution of mixity. Much attention in this dissertation was attached to the
comparative method, as, in tandem with other methods, it was extensively used to
compare the impact of the principle of conferred powers on various aspects of mixed
agreements’ practice. It was also employed for comparing the legal features of mixed
agreements and horizontal EU agreements. Equal importance was attached to the
teleological method, as it was applied when analysing and revealing the meaning of
various legal norms and CJEU decisions, as well as when disclosing the will of the EU
legislator in the area of EU external relations. Finally, some empirical research methods
were employed. The document analysis method was applied to analyse the content of
legal acts and their preparatory documents. Interviews were used to discuss theoretical
and practical aspects of mixed agreements with the judges and advocates-general of the
CJEU, as well as with the relevant officials of the Council and European Commission
Legal Services.

Taking into consideration the subject matter of the research, as well as its
objective and tasks, a set of various sources was used comprising international, EU and
national legal acts, the case law of the CJEU and other international courts, as well as
legal doctrine.

The first and most fundamental source used in this dissertation was the EU
Treaties that lay down the core principles of EU law, including the principle of conferred
powers and the principle of loyal cooperation that were subject of this research.
Furthermore, secondary EU legal acts and mixed agreements, along with decisions on
their conclusion were widely used throughout the research. When analysing the current
practice of implementation of mixed agreements, a particular attention was paid to the
growing number of interinstitutional agreements between the EU institutions (and
sometimes the members states) on their participation in the implementation of a given
mixed agreement. The research would not have been complete if it had ignored
regulations and constitutive acts of some international organizations, such as the WTO,

the Food and Agriculture Organization or the Codex Alimentarius Commission.
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However, due to the specificity of mixed agreements and gaps in their regulation
under EU law, the main sources in this dissertation were the case law of the CJEU and
EU legal doctrine. The case law of the CJEU laid the foundations for the rise and
development of mixed agreements. The CJEU also contributed significantly to the
formation of the principle of loyal cooperation and its derivative duties that are applied
in the context of mixed competences. In order to reveal the status of mixed agreements
in the EU legal system and their relationship with national law, a close attention is paid
to the case law of the CJEU concerning the jurisdiction of the Court to interpret and
apply mixed agreements. Assessement of the international responsibility aspects of the
EU group for breaches of mixed agreements made it necessary to refer to the practice of
other international courts.

Yet, since most of the aspects of mixed agreements are not regulated, nor are they
subject to judicial review, major attention in this dissertation was paid to the
comprehensive assessment and further advancement of EU legal doctrine. Since mixed
agreements have so far not been a subject of Lithuanian scholarly works, the research in
question relied on foreign authors’ works in English, German and French.

Considering the subject matter of the research, EU legal doctrine in the area of
mixed agreeements can be divided into two groups. The first group comprises
comprehensive monographs on mixed agreements prepared by J. Heliskoski, S. Sattler ir
E. Neframi. These studies aimed at conducting a thorough analysis of theoretical and
practical aspects of mixed agreeements. However, these monographs were written seven
or more years ago, and therefore they do not address a number of current issues
surrounding mixed agreements that were triggered by recent developments in their
practice and in the case law of the CJEU, as well as by the EU’s constitutional reforms.
These processes are inviting to reconsider the concept of mixed agreements and to search
for more innovative forms of EU-member states cooperation in external legal relations.
However, the aforementioned monographs provided a useful methodological guidance
and solid theoretical foundations for structuring and advancing the research.

The second group of scholarly works on mixed agreements comprises
heterogenous set of studies dealing with separate aspects of mixed agreements. We may

divide these works into studies focusing on a) legal foundations and typology of mixed
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agreements; b) practice of their negotiation, conclusion and implementation; ¢) the CJEU
jurisdiction to interpret and apply their provisions; d) attribution of international
responsibility for breach of mixed agreements; e) operation of the principle of loyal
cooperation under conditions of mixed competences; f) impact of the Lisbon Treaty on
mixed agreements and the perspectives of horizontally mixed EU agreements. This
dissertation privides a critical assessment of these scholarly works and attempts to fill
the research gaps, while at the same time advancing the respective legal doctrine.

For the sake of completeness and higher added value of the research, substantial
attention was paid to the wider legal doctrine that was related to mixed agreements, yet
not directly. Firstly, when analysing the impact of the Lisbon Treaty on these
agreements, general works on EU law and the Lisbon Treaty were used. Moreover, the
research benefited heavily from the comprehensive studies on EU external relations law
touching upon the issues of EU external competences, institutional framework and
instruments. For the analysis of separate aspects of mixed agreements, specialized
publications were relied upon, including on the matters of EU external competences, EU
international agreements, EU external policies and the relationship between ex EC
policies and the CFSP. Lithuanian scholarly works provided the necessary introduction
to legal domains of relevance to the research, notably to the law on international treaties
and international organizations, as well as to the foundations of public international law.

Lastly, in order to better reveal the political context of international relations in
which the practice of mixed agreements evolves, relevant works of the leading
international relations and political science experts (Ch. Hill, S. Woolcock,

S. Keukeleire, J. Macnaughtan, A. Missiroli) were relied upon.

MAIN CONCLUSIONS

1. The legal basis for the existence of mixed agreements rests upon the principle
of conferred powers. These agreements are characterized by a divided legal relationship
— due to insufficient competences, neither the EU, nor its member states can establish a
full-fledged legal relationship with third parties. Even if for reasons of their multifaceted
nature there is no unified definition of mixed agreements, from the point of view of

material EU law, they constitute international agreements that only partially fall within
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the exclusive EU competence, while their other parts fall within the competence of EU
member states and/or within the non-exclusive EU competence that the member states
decide to utilize themselves.

2. The principle of conferred powers directly affects the practice of negotiation,
conclusion and implementation of mixed agreements. However, its role differs across
these areas. In the case of negotiation, pragmatism often prevails over strict delimitation
of negotiation roles according to competence, whereby preference is being given to the
format of joint delegations, and ever more frequently — to the format of European
Commission acting as a sole negotiator of a mixed agreement. The latter is the most
appropriate form of EU-member states cooperation for negotiation of mixed agreements,
since it creates conditions for an effective negotiation on behalf of the EU group, it
ensures higher legal certainty for third parties and it stimulates unity within the EU
group by leaving aside the complex questions of competence delimitation, while at the
same time allowing the member states to retain their competences and the levers of
control.

3. In the area of conclusion of mixed agreements, the principle of conferred
powers manifests itself directly by conclusion at two (EU and EU member states) levels.
Even though the EU group, mindful of the CJEU case law, is making efforts not to
disclose to third parties the internal division of competences and thus to preserve the
autonomy of EU law and to avoid internal competence disputes, tension between the
souvereign right of the member states to conclude mixed agreements in the area of their
competence and the EU’s interest to ensure a coherent functioning of these agreements
remains. In order to harmonize the interests of the EU group, the duty of coordinated and
operational conclusion of mixed agreements deriving from the principle of loyal
cooperation can be applied, especially in cases when EU group’s competences are
inextricably intertwined and the implementation of their provisions would be impossible
when acting separately. Mixed agreements establish bonds of inter-dependence between
the EU and its member states that are restraining their individual action and forcing to
consider each other’s legitimate interests in the course of negotiation, conclusion,

interim application, suspension and/or termination of mixed agreements.
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4. The major role of the principle of conferred powers can be witnesses in the area
of participation in mixed agreements. While during negotiation and conclusion it may
still be possible to avoid delimiting EU group’s competences, in the area of
implementation it is usually impossible — since the competence to which a particular
matter is attributed usually determines the type of position to be taken (the EU’s,
common or member states’ position), as well as the order and form of its expression. The
practice of participation of the EU group in mixed agreements is complicated and
inconsistent. In order to streamline it, inter-institutional agreements between the
Commission, the Council and/or the member states are being concluded. The most
appropriate form of EU group’s cooperation is ensured by inter-institutional agreements
that do not create long-term legal consequences for the EU group in respect of third
parties and that foresee clear rules of cooperation while securing the interests of the EU
and its member states from harmful unilateral actions of one of the members of the EU
group in case of failure to reach a common position.

5. An already tested delegation of execution of member states’ competences to
participate in mixed agreements to EU institutions would contribute best to the
streamlining of EU group’s participation in mixed agreements. For the sake of further
harmonization of practice, it is suggested to set out the aforementioned delegation
mechanism in the EU Treaties. This mechanism would regulate the definition of the
EU’s and its member states’ positions having legal effects in bodies established under
respective mixed agreements. Member states’ positions in areas of their exclusive
competence and common EU group’s positions in areas pertaining to both EU and
exclusive member states’ competences would be defined by the Council acting
unanimously. Common EU group’s positions in areas of EU competence, which the EU
has only partially exercised, would be defined by the Council acting in accordance with
the Treaty voting provisions applicable in that particular area. Moreover, it is suggested
to add additional safeguards that would protect member states’ interests: a possibility for
a member of the Council to abstain from taking a position and be exempt from its
binding effects, a possibility to suspend the adoption of a position due to some vital and
concretely stated national circumstances and to refer the matter for a repeated

consideration to the Council, and lastly, a confirmation that the delegation of
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competence execution would not affect the division of competences between the EU and
its member states. The representation of the EU group could be assigned to the
Commission, while in areas of exclusive member states’ competence it could be
entrusted to the member state holding the Presidency of the Council.

6. The case law of the CJEU on interpretation and application of mixed
agreements has failed to strike an appropriate balance between the necessity to delimit
competences and the interest of ensuring integrity of mixed agreements. It is not
sufficiently clear and consistent. On the one hand, the Court has not yet provided a clear
answer as to what extent and under what conditions mixed agreements form part of EU
law. On the other hand, without any clear ground the CJEU made a distinction between
its jurisdiction to interpret provisions of a mixed agreements and jurisdiction to grant
them direct effect and to apply them in infringement procedures, by formulating
different requirements for recognition of its jurisdiction. It is suggested for the CJEU to
develop a clearer and more consistent case law by avoiding transgression of EU
competences, by clarifying the content of conditions for recognition of its jurisdiction
and by unifying rules for recognition of jurisdiction in respect of interpretation of
provisions of mixed agreements, their application in infringement procedures and
granting them direct effect.

7. Neither the EU’s declarations of competence, nor the concept of joint
responsibility of the EU group as two methods of attribution of international
responsibility for breach of mixed agreements reconcile three blocks of interest — third
parties’ legal certainty, the autonomy of EU law and the participation of member states
in international relations. Instead, it is suggested to employ procedural mechanisms,
whereby the EU group itself could choose on the basis of competence, which of its
members would be party to a dispute and be held liable, or at least it would be possible
for the EU group to include in the dispute resolution process its member having the
necessary competence to be held liable. On the other hand, the ILC Draft Articles on the
Responsibility of International Organizations foresee a lex specialis clause that would
allow recognizing a special status for the EU. However, this clause is of referential
nature only, therefore for the sake of higher legal certainty it is suggested to seek

specification of the content of the EU’s lex specialis in the area of international
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responsibility by foreseeing a respective standard clause in individual mixed agreements.
Such a clause could stipulate that assumption of international obligations on the part of
the EU group is based on the respective competence and, accordingly, any breach of
international obligations falling within EU competence would have to be attributed to the
EU, even if the wrongful act is committed by an EU member state, except in cases where
the latter acts beyond the limits of the EU’s normative control.

8. The price for conclusion of mixed agreements as compromise instruments lies
in the need to strike a balance between the principle of conferred powers and the interest
of their coherent implementation in pursuit of EU objectives. Since rights and
obligations assumed by the EU and its member states under a mixed agreement are
usually closely intertwined, it is not possible to ensure their successful implementation
without securing a degree of integrity of these rights and obligations. The principle of
loyal cooperation and its reflection under conditions of mixed competence — the duty of
loyal cooperation help to ensure the aforementioned integrity. The duty of loyal
cooperation requires from the EU group to cooperate closely in all areas of mixed
agreements’ practice in order to secure key interests of the EU — to effectively and
coherently implement the provisions of a mixed agreement falling within the EU
competence, to protect EU law and its autonomy, as well as to ensure proper pursuit of
EU objectives and tasks. This duty comprises a set of positive and negative duties that
differ depending on the circumstances and that allow harmonizing the cooperation of the
EU group in areas of mixed competence.

9. The evolution of the duty of loyal cooperation from abstact guidelines to
concrete result-oriented requirements generates tension between this duty and the
principle of conferred powers, while the CJEU case law has not contributed sufficiently
to alleviating this tension. Yet again, it is suggested to develop a clearer and more
consistent CJEU case law regarding the application of the duty of loyal cooperation by
underlining the (negative) effects of unilateral member state actions on EU law and other
aforementioned key interests of the EU. For this purpose, it seems justified to formulate
clearer rules on the application of the principles of pre-emption and autonomy of EU law

in the context of loyal cooperation, as well as to seek inclusion of special clauses in
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mixed agreements allowing the EU group to dissociate from actions of individual EU
member states acting in areas of their exclusive competence.

10. The application of the duty of loyal cooperation optimally should be based on
consensus within the EU group over the model of its cooperation in a given mixed
agreement and on flexibility. The content of the duty should be defined following an
assessment of the potential effects of unilateral actions of EU member states on EU law
and its other key interests. Such a flexible approach in EU group’s cooperation would
enable maximum utilization of the EU’s collective experience and influence on the
international arena. And on the contrary, excessively coercive, rigid and disbalanced
duty of loyal cooperation could lead to Pyrrhic victory — deterrence of the member states
from the development of EU external relations.

11. Even if the Lisbon Treaty does not regulate mixed agreements, it establishes
conditions for significant changes in this area. On the one hand, changes related to the
regulation of competences can be expected. By extending the areas of shared EU
competence, the Lisbon Treaty is likely to generate further expansion of exclusive EU
competence on the basis of the principle of pre-emption and thus constrict the
possibilities to conclude mixed agreements in these areas. It is also expected that
utilization of mixed agreements will shrink in the area of the Common Commercial
Policy (CCP), since the Lisbon Treaty has considerably extended the scope of this area
of exclusive EU competence by embracing trade in services, commercial aspects of
intellectual property and foreign direct investment (FDI). However, an opposite vector is
likely to be at play in the area of the CCP that would stimulate further conclusion of
mixed agreements — the entire transport policy remains outside the margins of the CCP,
EU competence in respect of FDI is not complete and, lastly, the Treaty on the
Functioning of the EU and the recent case law of the CJEU explicitly underline the
importance of the principle of conferral in the context of the CCP. Which of the two
vectors will ultimately prevail, will depend on the practice of EU institutions and the
member states.

12. On the other hand, structural reforms brought about by the Lisbon Treaty
create conditions for a partial replacement of mixed agreements with horizontal EU

agreements combining elements of the CFSP and other EU policies. Firstly, the CFSP,
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even if remaining a distinct subsystem, is becoming part of a broader EU legal system.
Secondly, the sui generis nature of the EU’s CFSP competence creates a possibility for
the member states to exercise their competence through the utilization of the CFSP
competence, which covers political, security, defence and foreign policy issues. Thirdly,
the Lisbon Treaty establishes favourable legal-procedural conditions for conclusion of
horizontal EU agreements. The replacement of vertically mixed agreements with
horizontal EU agreements would trigger significant consequences in EU law. On the one
hand, as in the case of traditional mixed agreements, it would constitute an
amalgamation of two competence-wise and institutionally distinct sets of provisions into
a unified legal instrument, which would in turn cause tension between the need to
delimit the CSFP and other EU policy areas and to ensure coherence and integrity of this
instrument. By leaving the scope of the CFSP unclear, while at the same time providing
a joint list of EU external objectives and foreseeing mutual protection of the CFSP and
other EU policy areas from each other, the Lisbon Treaty has made it more difficult to
undertake horizontal delimitation of competences. In the absence of adequate
alternatives, the so-called “centre of gravity” test will be further applied in the CJEU
case law as a method of delimitation of horizontal EU competences characterized by
identification of a dominant objective or content of a measure. When developing its case
law, the CJEU should seek to ensure proper superiority of CFSP objectives in relation to
other EU objectives, while at the same time not breaching the balance in the EU’s
institutional and legal system.

13. The partial replacement of vertically mixed agreements with horizontal EU
agreements would facilitate the organization of EU external legal relations. The
disappearance of the member states as parties to an agreement would allow solving some
of the key problems caused by mixity, including the uncoordinated and delayed
conclusion and complex implementation process. Moreover, the range of tension
between the EU and its member states when delimiting their competences would shrink,
since the CFSP covers a specific policy area that is narrower than the shared EU-member
states competence. At the same time, horizontal EU agreements still allow the member
states retaining some key decision making and control levers, which should stimulate

their trust in these agreements.
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14. Further transformation of EU external relations mechanisms will directly
depend on the member states’ will. It is them who would have to answer a question
whether acting through the EU alone would be more sensible than acting through sui
generis instruments of mixed agreements characterized by fragmentation of competences
and legal-institutional structures. On the one hand, mixed agreements, despite the
difficulties they are causing, may create a basis for coherent and effective EU external
action, provided that EU group’s cooperation rests upon legal certainty, trust and good
will, and the balance between its members’ interest is duly ensured. On the other hand, if
the EU was constituted in order to solve collective challenges of its own member states
and the international community and if the EU offers better ways to address these
challenges, while at the same time accommodating the interests and will of its creators —

the member states, acting through the EU would appear more appropriate.

STATEMENTS OF THE DISSERTATION TO BE DEFENDED

1. The legal basis for the existence of mixed agreements rests upon the principle
of conferred powers, and these agreements are concluded either because of absolute
insufficiency of EU competence, or because of non-exclusive nature of EU competence
in respect of a given mixed agreement. In the first case their conclusion is mandatory,
while in the second — optional.

2. The principle of conferred powers directly affects the practice of negotiation,
conclusion and implementation of mixed agreements. However, its role differs across
these areas. For the purpose of successful EU-member states cooperation in areas of
mixed competence it is necessary to balance out strict requirements stemming from the
principle of conferred powers with pragmatic forms of cooperation that are ensuring
legal certainty and mutual trust.

3. The case law of the CJEU related to interpretation and application of mixed
agreements is deficient, as it is neither consistent, nor does it clarify to what extent
mixed agreements are part of EU law. The CJEU does not ensure an appropriate balance
between the requirements of delimitation of competence and the concept of integrity of

mixed agreements.
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4. Neither the EU’s declarations of competence, nor the concept of joint
responsibility of the EU group as two methods of attribution of international
responsibility for breach of mixed agreements reconcile three blocks of interests — third
parties’ legal certainty, the effectiveness and autonomy of EU law and the participation
of member states in international relations, therefore procedural mechanisms are
suggested which would allow the EU group to choose on the basis of competence, which
of its members would be party to a dispute.

5. The ILC Draft Articles on the Responsibility of International Organizations
foresee a lex specialis clause that would allow recognizing a special status for the EU,
however, this clause is of referential nature only, and therefore, for the sake of higher
legal certainty, it is suggested in each individual mixed agreement to aim for a
specification of the EU’s /ex specialis in the area of international responsibility.

6. Conclusion of mixed agreements as compromise instruments requires striking a
balance between the principle of conferred powers that is defending sovereign rights of
the member states and the interest of integrity of mixed agreements enabling their
coherent implementation in pursuit of EU objectives. A proper application of the
principle of loyal cooperation facilitates the attainment of the aforementioned balance.

7. Even if the Lisbon Treaty does not regulate mixed agreements, it establishes
conditions for significant changes in this area. On the one hand, changes related to
re-definition of EU competences may affect the practice of concluding mixed
agreements. On the other hand, opportunities arise to replace some mixed agreements
with horizontal EU agreements combining elements of the CFSP and other EU policies.
Such a transformation would enable a more coherent, effective and efficient functioning
of EU external relations, while the member states could retain their key control levers

and safeguards.

22



LIST OF PUBLICATIONS

1. LIMANTAS, M. Europos Sajungos ir valstybiy nariy dalyvavimas miSriuose
susitarimuose: poziciju priémimas (Participation of the European Union and its Member
States in Mixed Agreements: Adoption of Positions). Mokslo darbai. Teisé, vol. 83, 2012,
p. 187-200.

2. LIMANTAS, M. Misriy susitarimy ir Europos Sajungos kompetencijos suteikimo
principo santykis (Relationship between the Mixed Agreements and the EU principle of

conferred powers). Mokslo darbai. Teisé, vol. 80, 2011, p. 81-94.

23



PERSONAL DETAILS

Date and Place of Birth:

Name:
Education:
2007 - 2013
2007 — 2008
2006 — 2007
2004 — 2005
2001-2002
2000 — 2006

Work Experience:

2007 — 2008

2008 - 2009

2008

2009-2011

2011-to date

Manfredas Limantas

13 June 1982, Vilnius, Lithuania

Doctoral studies at Vilnius University, Lithuania.

Research during the internship at the European Court of

Justice, study visits to the EU institutions in Brussels.

EU studies at the College of Europe, Bruges, Belgium
(Master of Arts degree in EU International Relations and
Diplomacy obtained in 2007).

Erasmus legal studies at the University of Zurich,

Switzerland

Legal studies at the University of Munster, Germany

Legal studies at Vilnius University, Lithuania (Master of

Laws degree obtained in 2006).

Internship at the European Court of Justice, Luxembourg

Consultant at the International case law unit of the

Supreme Administrative Court, Vilnius, Lithuania.
Lecturer in Diplomatic Law course, Vilnius University
Political Officer, the Delegation of the EU to Azerbaijan

Programme Manager in the Justice Sector, the Delegation

of the EU to the former Yugoslav Republic of Macedonia

24



MISRUS SUSITARIMAI EUROPOS SAJUNGOS TEISES SISTEMOJE
(REZIUME)

ES iSorés santykiai nuo pat Europos Bendrijy susikiirimo pradzios tarytum
lakmuso popierius atspindi Europos integracijos branda. Integracija ES viduje
neiSvengiamai reikalauja integracijos iSorés santykiuose, nes be pastarosios nebiity
imanoma iSsaugoti ir toliau plétoti to, kas sukurta ES viduje. Kartu ES iSorés santykiai
atskleidzia, kokiomis vertybémis yra grindziama ES, kokiy prioritety vedama ji veikia ir

ir galimybiy kupiname Siandienos pasaulyje.

Per paskutinius SeSis Europos integracijos deSimtmecius ES iSorés santykiy srityje
ivyko didziulés, pasaulyje precedento neturincios permainos. Atspindédama integracija
ES viduje, zenkliai iSsiplété ES iSorés kompetencija ir veiklos spektras. I§ gana siaury
interesy ekonominés integracijos organizacijos ES virto daugiadimensine konstitucine
santvarka, sutelkiancia ne tik valstybes nares, bet ir jos pilieCius siekti placiy politiniy,
socialiniy, ekonominiy, aplinkos apsaugos, uzsienio ir saugumo politikos tiksly. ES

tampa svarbiy tarptautiniy susitarimy Salimi ir tarptautiniy organizacijy nare.

Vis délto, ES iSorés santykiai stipriai kenc¢ia nuo prof. Hill dar 1993 m.
identifikuoto ES iSorés politikos liikesCiy ir pajégumu atotrukio. Viena vertus, ES
,valdoves* valstybés narés kelia ES vis ambicingesnius tikslus bei sukuria liikesCius, jog
jie bus pasiekti. Tai atsispindi ne tik politiniuose ES dokumentuose, bet ir ES sutartyse.
Kita vertus, atidziau panagrinéjus ES sutartis, galima pastebéti, jog minétas Suvienytos
Europos ambicijas inter alia riboja paciy ES valstybiy nariy itvirtinti teisiniai stabdziai —
ribota ES kompetencija. Valstybiy nariy veikimas draudziamas tik keliose iSimtinés ES
kompetencijos kategorijai priskiriamose srityse ir pasidalijamosios kompetencijos
srityse, kuriose ES pasinaudoja savo kompetencija, o kitose srityse valstybés narés
iSlaiko teising galimybg rinktis — veikti per ES, paraleliai su ES ar vietoj jos. ES

sutartyse itvirtintas ES kompetencijos katalogas iSlicka neiSsamus, nenuoseklus,
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priestaringas. ES sutartyse uzprogramuotas valstybiy nariy nenoras leisti ES kaip

autonominiam subjektui pilnai atsiskleisti iSorés santykiuose pastebimas ir praktikoje.

Misriis susitarimai, kurie yra $ios disertacijos tyrimo objektas, taip pat yra minéto
valstybiy nariy nenoro palikti tarptautiniy (teisiniy) santykiy arenos rezultatas. Jie
laikytini kompromisiniu atsaku i pasidalyta ES ir valstybiy nariy kompetencija iSorés
santykiuose. Kadangi nei ES, nei valstybés narés nebeturi iSimtinés kompetencijos visy
sudaromo susitarimo nuostaty atzvilgiu, biitent miSrus susitarimas jgalina jas uzmegzti
visavert] teisini santyki su treCiosiomis Salimis. Ir nors neiSimtinés ES kompetencijos
srityse valstybés narés turi galimybg leisti ja pasinaudoti Sajungai, praktikoje jos Sios
galimybés ES paprastai nesuteikia ir nepraleidzia progos sudaryti misry susitarima kartu

su ES.

Taigi matome akivaizdy paradoksa: viena vertus, ES kiiréjos — valstybés narés
kelia jai vis ambicingesnius tikslus atremti vis grésmingesnius globalaus pasaulio
nuolat plecia ES iSimting kompetencija ir iSorés veiksmy spektra, stiprina institucines ES
iSorés santykiy palaikymo struktiiras, taciau, kita vertus, zenkliai riboja jos autonomiska
veikima. Biitent Sio Europos integracijos paradokso akivaizdoje miSriy susitarimy
institutas tampa itin i{domus ir reik§mingas tyrimo objektas. Jis bene geriausiai ikiinija
Europos integracijos dialektika, fundamentaly ir neiSvengiama konflikta tarp
,virSvalstybisSkumo® ir ,tarpvyriausybiskumo* vektoriy. Jis iSreiskia iSliekanti valstybiy
nariy nepasitikéjima virSvalstybinémis institucijomis ir veiklos formomis bei nora

iSsaugoti savo statusg tarptautiniuose santykiuose.

Centriné misriy susitarimy problema, kuri jvairiapusiskai nagrin¢jama Sioje
disertacijoje, gludi dvilypéje ju prigimtyje. Viena vertus, ES kompetencijos suteikimo
principas reikalauja atriboti ES ir valstybiy nariy misriu susitarimu prisiimamas teises ir
pareigas pagal ju turima kompetencija, ir taip materialiniu teisiniu poziiiriu i$skirti misry
susitarima { du susitarimus. Kita vertus, §ios prisiimamos teisé€s ir pareigos paprastai
bilina tarpusavyje persipynusios, vieny igyvendinimas priklauso nuo kity igyvendinimo,
todeél biitina uztikrinti misraus susitarimo integraluma ir darna. Tai suponuoja nuolatines

balanso tarp valstybiy nariy intereso islikti tarptautiniy teisiniy santykiy dalyvémis bei
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iSsaugoti savo iSorés kompetencija ir ES intereso darniai bei veiksmingai plétoti ES
iSorés politika siekiant ES tiksly paieSkas. ES teiséje ir ESTT praktikoje sukurti
vertikalaus ES ir valstybiy nariy kompetencijos atribojimo kriterijai i§lieka priestaringi ir
neaiskiis, o tai kelia tarpinstitucing itampa dalijantis kompetencija konkretaus misraus
susitarimo nuostaty atzvilgiu. Nei pirmingje, nei antrinéje ES teiséje neegzistuoja aiskiy
taisykliy kaip organizuoti ES ir valstybiy nariy bendradarbiavima miSrios kompetencijos
salygomis. Valstybiy nariy kompetencijai priskiriamos nuostatos de iure eliminuojamos
i§ ES teisés taikymo srities, todél ju atzvilgiu ESTT turi itin ribota jurisdikcija uzpildyti
teisini vakuuma. Nenuostabu, jog dél reglamentavimo trikumo miSriy susitarimy
derybos, sudarymas ir igyvendinimas daznai pasireiSkia ad hoc, nenuoseklia praktika,
derinancia formalius kompetencijos suteikimo principo ir pragmatisko bendradarbiavimo
metodus, kurie neretai kelia teisini netikruma ir jtampa tarp ES ir valstybiy nariy, o tai ne
tik apsunkina juy bendradarbiavima, bet ir kompromituoja tolesnés ES integracijos iSorés
santykiuose id¢ja.

Siame darbe i§samiai ir jvairiapusi$kai nagrinéjama aptartoji misriy susitarimy
problema ir i§ jos kylanc¢ios miSriy susitarimy instituto taikymo teorinés ir praktinés
komplikacijos. Kartu ieSkoma buidy jei ne pilnai iSspresti, tai bent suSvelninti misriy
susitarimy keliamas problemas, dideli démesj skiriant pastaraisiais metais jvykusiems

pokyc¢iams misriy susitarimy ir ESTT praktikoje bei pacioje ES konstitucinéje sarangoje.

Disertacijos aktualumas, mokslinis naujumas, teoriné ir praktiné reik§mé

MiSris susitarimai néra naujas teisinis ES reiskinys, taciau laikui bégant jie ne tik
nepraranda aktualumo, bet tampa vis reikimingesni moksliniu ir praktiniu pozitiriu. Sis
paradoksas susijes ne tik su nemazéjancia ju sudarymo praktika, bet ir su vykstanciais
procesais ES iSorés santykiy teis¢je bei ES konstitucinéje sarangoje. Viena vertus,
Lisabonos sutartimi iSsaugoma fundamentali ES kompetencijos suteikimo principo
reikSmé. Kita vertus, pastaruosius kelis deSimtmecius stipriai pleciasi ES iSorés
kompetencija ir veiksmy spektras, vystosi ES bei valstybiy nariy praktika misriy
susitarimy deryby, sudarymo ir igyvendinimo srityje, iSbandomi nauji bendradarbiavimo

mechanizmai, o Sia praktika praturtina ESTT, jvesdamas { ja papildomy principy ir
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gairiy. Visi $ie procesai prisideda prie misriy susitarimy instituto nuolatinio vystymosi,
valstybiy nariy bendradarbiavima misrios kompetencijos kontekste. Lisabonos sutartis
sukuria teisinius pagrindus reikSmingiems pokyc€iams miSriy susitarimy sudarymo
praktikoje, nes sudaro galimybg dali miSriy susitarimy keisti vadinamaisiais
horizontaliais ES susitarimais, apjungianciais tradicines ES kompetencijos sritis ir

bendrosios uzsienio ir saugumo politikos aspektus.

Kadangi dauguma Siy miSriy susitarimy instituto naujoviy ima reikstis tik
pastaraisiais metais, daugelis teoriniy ir praktiniy klausimy, kuriuos Sios naujoveés
iSkelia, vis dar lieka iki galo neatsakyti. ES teisés doktrinoje atlikta mazai tyrimy
aktualios miSriy susitarimy praktikos ir i§ jos kylanciy problemy klausimais, iSsamiai
nenagrinétas Lisabonos sutarties poveikis miSriems susitarimams ir 2011 m. patvirtinto
Tarptautinés teisés komisijos straipsniy dél tarptautiniy organizacijy atsakomybés
projekto pritaikomumas miSriy susitarimy institutui, o Lietuvoje $is institutas apskritai
netirtas. Tad Sioje disertacijoje siekiama uzpildyti aptariamas moksliniy tyrimy spragas
visapusiskai iSnagrinéjant aktualiausia praktika ir probleminius jos aspektus, ivertinant
misriy susitarimy atzvilgiu vis dar gana prieStaringa ES teisés doktring bei pasitlant
teorinius ir praktinius nustatyty problemy sprendimo bidus. Siai disertacijai didele
pridéting vertg sukuria sisteminis Lisabonos sutarties poveikio misriy susitarimy
institutui jvertinimas, kuris kity miSrius susitarimus nagrin€jusiy autoriy darbuose iki

Siol nebuvo atliktas.

Pirma karta ES teisés doktrinoje miSris susitarimai analizuojami per balanso tarp
ES kompetencijos suteikimo principo ir §iy susitarimy sudedamyjy daliy integralumo
koncepcijos prizme. Siekiama inesti ne tik mokslini, bet ir praktini indéli i Sio svarbaus ir
esamoje Europos integracijos stadijoje neiSvengiamo ES iSorés politikos instrumento
suvokima, tobulinima bei plétojima, taip kartu praturtinant ir ES iSorés santykiy teisés

doktring.

Sia disertacija taip pat tikimasi atkreipti Lietuvos akademinés visuomenés démesj
1 miSriy susitarimy instituto kaip specifinio ES teisés Saltinio ir ES iSorés santykiy

palaikymo instrumento ypatumus ir probleminius aspektus, paskatinti tolesnius tyrimus
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Sioje srityje. Ja galima remtis rengiant, tobulinant bei igyvendinant ES iSorés santykiy
teisés ir kitas susijusias studijy programas. Kita vertus, §i disertacija turéty suteikti ir
konkrecios praktinés naudos. Teisininkai praktikai ja galés naudotis kaip koncentruota
metodine medziaga, padésiancia tinkamai aiskinti ir taikyti misriy susitarimy nuostatas.
Tikétina, jog Si disertacija taip pat bus naudinga Lietuvos uzsienio politikos ir ES iSorés
santykiy formavime, igyvendinime ir stebésenoje dalyvaujanCioms valstybéms
institucijoms, ir ypa¢ toms, kurios tiesiogiai dalyvauja su ES iSorés santykiais, ES ir
miSriais susitarimais susijusioje veikloje.

Apibendrinant galima teigti, jog Sios disertacijos aktualumas, originalumas ir
reik§mingumas pasireiSkia ne tik nagrinéjamy misriy susitarimy instituto problemy
aktualumu Siandieninéje ES teisés praktikoje ir nepakankamu ju istirtumo lygiu teisés
doktrinoje, bet ir pasirinktu tyrimo pjuviu, kuris leis padaryti moksliniu ir praktiniu
pobudziu naujas ir originalias iSvadas bei pateikti naudingas miSriy susitarimy instituto
tobulinimo gaires. Kartu §i disertacija bus aktuali ir naudinga Lietuvos akademiniei
visuomenei ir praktikams, savo darbe susiduriantiems su miSriy susitarimy derybuy,

sudarymo, jgyvendinimo ar jy aiSkinimo bei taikymo klausimais.

Mokslinio tyrimo objektas, tikslas ir uzdaviniai

Sios disertacijos tyrimo objektas — misriis ES ir jos valstybiy nariy susitarimai su
treciosiomis Salimis. Dél disertacijos apimties apribojimy, tyrimas apsiriboja iSsamia ir
ivairiapusiska aktualios misriy susitarimy praktikos ir ateities perspektyvy ES teisés
sistemoje analize. Atitinkamai, plac¢iau nenagrin¢jamas misriy susitarimy institutas
tarptautinés vieSosios teisés ir nacionalinés ES valstybiu nariy ar treciyju Saliy teisés
pozitiriu. Taip pat neanalizuojamas ES sudaryty tarptautiniy susitarimy, kuriais ES
kompetencijos ribose laikytini ir miSriis susitarimai, teisinis statusas ir pasekmés ES
teisés sistemoje. Aptarus misriy susitarimy sampratg ir egzistavimo pagrindus ES teisés
prasme, tyrimas plétojamas analizuojant aktualios Siy susitarimy praktikos aspektus
derybose, sudaryme ir igyvendinime, o taip pat ESTT jurisdikcija aiSkinti ir taikyti
miSrius susitarimus bei tarptautinés atsakomybés uz ju pazeidima reguliavimo ES

atzvilgiu ypatumus. Galiausiai tyrimas nukreipiamas i lojalaus bendradarbiavimo
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principa ir miSriy susitarimy ateities perspektyvas Lisabonos sutarties kontekste.
Pagrindinis démesys Siame darbe skiriamas ES kompetencijos suteikimo principo itakos

misriy susitarimy institutui analizei.

Atsizvelgiant | pasirinkta tyrimo objekta, jo keliamy problemy aktualuma ir
sudétinguma, o taip pat i nepakankama $iy problemy iStirtumo lygi, nustatomas tyrimo
tikslas atlikti i§samia ir kompleksiska aktualios misriy susitarimy praktikos bei juy ateities
perspektyvy ES teisés sistemoje analize identifikuojant moksliniu ir praktiniu pozitriu

problemiskus §io instituto aspektus ir pasitilant nustatyty problemy sprendimo biidus.
Siekiant $io tikslo, iSkeliami tokie #yrimo uzdaviniai:

1. Sistemiskai iSnagrinéti misriy susitarimy samprata ir ju egzistavimo teisinius

pagrindus, kartu atskleidziant ju santyki su ES kompetencijos suteikimo principu;

2. Ivertinti ES kompetencijos suteikimo principo poveiki miSriy susitarimy derybuy,
sudarymo ir jgyvendinimo praktikoje ir nustatyti optimaliausias ES grupés

bendradarbiavimo Siose praktikos srityse formas;

3. IStirti ESTT jurisdikcijos aiSkinti ir taikyti miSrius susitarimus ribas ir pateikti

pasiiilymus $iy riby koregavimui,

4. ISnagrinéti tarptautinés atsakomybés uz misriy susitarimy pazeidima instituto
ypatumus ivertinant ES ir valstybiy nariy kompetencijos pasidalijimo jtaka Siam
institutui ir nustatant ES, valstybiy nariy ir treCiyjy Saliy interesus suderinanti

tarptautinés atsakomybés paskirstymo ES grupéje modeli;

5. Ivertinti 1§ lojalaus bendradarbiavimo principo kildinamos lojalaus
bendradarbiavimo pareigos reikSme miSriy susitarimy institutui ir surasti tinkama

balansa tarp Sios pareigos ir ES kompetencijos suteikimo principo.

6. Sistemiskai iStirti Lisabonos sutarties poveiki miSriy susitarimy institutui
fvertinant misriy susitarimy ateities perspektyvas ir galimybes juos pakeisti ES

susitarimais bei tokio pakeitimo pagrindines teisines pasekmes.
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Tyrimo metodologija ir naudoty Saltiniy apzZvalga

Disertacijos tyrimo rezultatai buvo pasiekti naudojant tiek teorinius, tiek
empirinius mokslinio tyrimo metodus. Bitent §iy metody kombinuotas taikymas leido

pasiekti moksliniu pozitiriu naujy ir originaliy tyrimo rezultaty.

Sioje disertacijoje visy pirma buvo naudojamasi loginiu metodu atskleidZiant
teisés normy ir teismy sprendimuy turini, analizuojant ir vertinant teisés doktrinoje
pateikiamas pozicijas, formuluojant tyrimy apibendrinimus ir iSvadas. Sisteminés
analizés metodu disertacijoje naudotasi siekiant iSsamiai ir kompleksiskai iSnagrinéti
tyrimo objekta bei jo probleminius aspektus. Kadangi misriis susitarimai yra sudétingas,
daugiadimensinis institutas, lokalizuojamas keliy teisés sistemy sankirtoje, bitinas
sisteminis §io instituto nagrinéjimas, leidziantis nustatyti sudedamyjy jo daliy tarpusavio
santykius ir sasajas su kitomis teisé€s sistemomis ir institutais. Istoriniu metodu remtasi
iSskiriant ir klasifikuojant atskirus miSriy susitarimy praktikos vystymosi etapus, o taip
pat lojalaus bendradarbiavimo pareigos evoliucija. Jis leido geriau atskleisti misriy
susitarimo instituto vystymuisi jtakos turinti konteksta. Didelé reikSmé Siame darbe
teikta ir lyginamajam metodui. Derinant §i metoda su kitais mokslinio tyrimo metodais,
atlikti ES kompetencijos suteikimo principo poveikio atskiroms miSriy susitarimy
praktikos sritims bei ESTT jurisdikcijos aiskinti ir taikyti miSrius susitarimus
prejudicinio sprendimo ir isipareigojimy nejvykdymo procedirose palyginimai, jvertinti
misriy susitarimy ir horizontaliy ES susitarimy panasumai ir skirtumai. Nemaziau svarbi
reikSmé skirta ir teleologiniam metodui. Juo remtasi analizuojant ir nustatant jvairiy
teisés normy turini, vertinant ESTT praktika misriy susitarimy bylose ir atskleidziant ES
teisés akty leidéjy ir ES sutarCiy, iskaitant Lisabonos sutarties, rengéju tikslus ES iSorés
santykiy kontekste. Galiausiai Siame darbe buvo remtasi empiriniais tyrimo metodais.
Nagrinéjant teisés aktus, ju parengiamuosius dokumentus bei teisminiy institucijy
sprendimus naudotasi dokumentinés analizés metodu. Pokalbio metodu remtasi imant
interviu misriy susitarimy teoriniais ir praktiniais klausimais i§ ESTT teis¢ju ir

generaliniy advokaty, Tarybos ir EK teisés tarnyby pareigtiny bei teisés mokslininky.
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Atsizvelgiant { pasirinkta tyrimo objekta, tikslus ir uzdavinius, naudotasi keliy
Saltiniy kompleksu, apimanciu tarptautinius, ES ir nacionalinius teisés aktus, ESTT ir

kity tarptautiniy teisminiy instituciju praktika bei teisés doktrina.

Pirmiausiai buvo remiamasi ES sutartimis, kuriose yra itvirtinami pamatiniai ES
teisés principai, nagrinéti Siame darbe — ES kompetencijos suteikimo principas ir lojalaus
bendradarbiavimo principas, o taip pat ES antrinés teisés aktais. Analizuojant misriy
susitarimy praktika neapsieita be paciy misriy susitarimy bei ju sudaryma itvirtinanciy
Tarybos sprendimy aptarimo. Nagringjant aktualia miSriy susitarimy igyvendinimo
praktika, ypatingas démesys buvo kreipiamas pastaraisiais metais vis dazniau
sudaromiems ES institucijy ir (arba) valstybiy nariy tarpinstituciniams susitarimams dél
ju dalyvavimo konkreCiuose miSriuose susitarimuose. Be to, analizuojant miSriy
susitarimy praktika aptartos PPO steigimo dokumenty, JT Maisto ir zemés iikio
organizacijos konstitucijos, Codex Alimentarius komisijos veiklos reglamento, ES

stojimo { EZTK susitarimo projekto, atskiry JT ir ET konvenciju nuostatos.

Visgi del miSriy susitarimy instituto specifikos ir jo reglamentavimo ES pirmingje
ir antrinéje teis¢je stokos, pagrindiniais Saltiniais Siame darbe buvo ESTT praktika ir ES
teisés doktrina. Pagrindus miSriy susitarimy instituto isitvirtinimui ir tolesniam
vystymuisi padéjo ESTT praktika su ES kompetencijos atribojimu ir misriy susitarimy
praktika susijusiose bylose. ESTT taip pat reikSmingai prisidéjo prie lojalaus
bendradarbiavimo principo ir i§ jo kylanciy pareigy, taikomy misrios kompetencijos
kontekste, suformavimo. Misriy susitarimy nuostaty vietai ES teisés sistemoje ir
santykiui su nacionaline teise atskleisti darbe i§samiai analizuojamos ir ESTT bylos dél
Siy susitarimy nuostaty aiSkinimo ir taikymo jurisdikcijos. Nagrin¢jant ES grupés
tarptautinés atsakomybés uz misriy susitarimy pazeidima ypatumus ir praktika, remtasi ir

kity tarptautiniy teisminiy institucijy praktika.

Vis délto, daugelis misSriy susitarimy instituto aspekty nereglamentuoti, o
teisminiy institucijuy praktika misriy susitarimy atzvilgiu yra gana neiSsami, didziausias
démesys Siame darbe skirtas ES teisés doktrinos visapusiSkam jvertinimui ir tolesniam
plétojimui. Kadangi miSris susitarimai i§ esmés nenagrinéti lietuviy autoriy darbuose,

remtasi uzsienio mokslininky darbais angly, vokieciy, pranciizy kalbomis.

32



Pagal tyrimo objekta ES teisés doktring misriy susitarimy srityje galima
suskirstyti 1 dvi grupes. Pirmajai grupei priklauso iSsamios monografijos misriy
susitarimy instituto tema, parengtos J. Heliskoski, S. Sattler ir E. Neframi. Siais tyrimais
siekta kompleksiSkai iSanalizuoti $io instituto praktinius ir teorinius aspektus. Vis délto,
minéti tyrimai buvo atlikti prie§ aStuonerius ir daugiau mety, tod¢l juose nenagrin¢jami
aktualiausi misriy susitarimy instituto klausimai, kylantys dél pastaraisiais metais
suaktyvéjusios misSriy susitarimy praktikos ir ESTT jurisprudencijos, o taip pat dél
beprecedentés ES konstitucinés reformos. Sie procesai skatina naujai pazvelgti i misriy
susitarimy instituta ir pasitlyti inovatyvesnes ES ir valstybiy nariy veikimo iSorés
santykiuose alternatyvas. Vis délto, minétos monografijos buvo naudingos
metodologiniu poziiiriu, nes jos suteiké gerus teorinius pagrindus tyrimo plétojimui ir

palengvino jo struktiirizavima.

Antrajai ES doktrinos miSriy susitarimy srityje grupei priklauso daliniai, atskirus
Sio instituto aspektus nagrin¢jantys darbai. Pagal tai juos galima skirstyti i tyrimus,
nagrin¢jancius: a) misriy susitarimy teisinius pagrindus ir tipologizacija; b) misriy
susitarimy derybuy, sudarymo ir dalyvavimo juose praktika; ¢) ESTT jurisdikcija aiskinti
ir taikyti miSrius susitarimus; d) tarptautinés atsakomybés uz miSriy susitarimy
pazeidima paskirstymo klausimus; e) lojalaus bendradarbiavimo principo veikima
misSrios kompetencijos srityje ir f) Lisabonos sutarties poveiki miSriy susitarimy
institutui bei horizontaliy ES susitarimy sudarymo galimybes. Sioje disertacijoje kritiskai
tvertinami atskiry autoriy darbai ir uzpildomos tyrimy spragos siekiant toliau plétoti

misriy susitarimy instituto doktrina.

Siekiant i§samumo, didesnés tyrimo mokslinés vertés ir originaliy iSvady, Siame
darbe placiai naudotasi ir su miSriy susitarimy institutu susijusia, bet jo tiesiogiai
nenagrinéjusia tarptautinés ir ES teisés doktrina. Visy pirma, nagrinéjant Lisabonos
sutarties poveiki Siam institutui remtasi bendromis ES teisés ir Lisabonos sutarties
studijomis. Taip pat naudotasi bendromis, kompleksinémis ES iSorés santykiy teisés
studijomis, analizuojanc¢iomis ES iSorés kompetencija, ES instituticing saranga Sioje
srityje, ES tarptautinius susitarimus. Tiriant atskirus miSriy susitarimy instituto aspektus,
vadovautasi atskirus ES teisés institutus nagrin¢jusiais darbais — ES iSorés

kompetencijos, ES tarptautiniy susitarimy, atskiry ES iSorés politikos sriciy, teisinio
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santykio tarp ex EB politikos sri¢iy ir BUSP bei ES kompetencijos Siose srityse
atribojimo klausimais. Susipazinimui su tarptautiniy sutar¢iy, tarptautiniy organizacijy,
tarptautinés vieSosios teisés pagrindais ir atskirais tarptautiniy organizacijy ir ES
tarptautiniy sutar¢iy sudarymo bei igyvendinimo aspektais, kurie buvo reikSmingi

rengiant disertacija, naudotasi ir lietuviy autoriy darbais.

Galiausiai, siekiant geriau atskleisti politini tarptautiniy santykiy konteksta,
kuriame plétojama miSriy susitarimy praktika, remtasi ir iskiliy tarptautiniy santykiy ir
politikos moksly atstovy darbais (Ch. Hill, S. Woolcock, S. Keukeleire, J. Macnaughtan,
A. Missiroli).

Disertacijos struktara, turinio santrauka

Disertacijos struktira atspindi pasirinkta tyrimo objekta, iSkeltus tikslus ir
uzdavinius. Disertacija sudaro keturios dalys: a) ivadas, tyrimy apzvalga ir taikyty
metody apraSymas; b) tiriamoji — déstomoji dalis, kurioje detaliai ir visapusiskai
analizuojamas pasirinktas tyrimo objektas; c) tyrimo rezultaty dalis, kurioje pateikiamos

iSvados ir pasitlymai; d) disertacijai rengti panaudoty Saltiniy sarasas.

Disertacijos tiriamoji — déstomoji dalis sudaryta i§ SeSiy skyriy, kuriy kiekvienas
yra iSskirtas 1 keleta poskyriy, nagrin¢janciy atskirus tyrimo objekto aspektus. Pirmieji
penki tarpusavyje glaudziai susij¢ skyriai skirti esamoms teorinéms ir praktinéms misriy
susitarimy instituto problemoms analizuoti. Paskutiniame SeStajame skyriuje démesys

sutelkiamas i miSriy susitarimy ateities perspektyvas.

Pirmajame skyriuje ,,MiSriy susitarimy teisiniai pagrindai® siekiama sukurti
pagrinda tolesniam tyrimui. Jame atskleidziama miSriy susitarimy samprata ir sudétinga,
daugialypé¢ ju teisiné prigimtis. Lyginamuoju aspektu nagrin¢jami ES teisés doktrinoje
sutinkami skirtingi juy apibrézimai formaligja ir materialine teisine prasme, kartu
nustatant ES teisés poziiiriu tiksliausia ju apibrézima. Toliau tyrimas nukreipiamas i
misriy susitarimy egzistavimo teisini pagrinda — ES kompetencijos suteikimo principa.
Biitent Siam principui ir jo santykiui su misriy susitarimy institutu skiriamas didZiausias
démesys Sioje disertacijoje. Trumpai pristacius Sio principo reglamentavima ES teis¢je ir

atskiras ES iSorinés kompetencijos kategorijas, nustatoma, jog miSris susitarimai yra
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arba apskritai ribotos ES iSorinés kompetencijos pasekmé, arba neiSimtinés iSorinés
kompetencijos pasekmé. Kartu nagrinéjama, kada miSriy susitarimy sudarymas yra
privalomas, o kada — tik fakultatyvus, ir kodél jie laikytini pragmatisku instrumentu ES

grupei dalyvauti tarptautiniuose (teisiniuose) santykiuose.

Antrajame skyriuje ,,MiSriy susitarimy praktika: derybos, sudarymas,
dalyvavimas‘ sisteminiu ir lyginamuoju aspektais tiriamas ES kompetencijos suteikimo
principo pasireiSkimas atskirose misriy susitarimy praktikos srityse: derybose, sudaryme
ir dalyvavime ju pagrindu sukurtuose organuose. Kiekvienu atveju kritiSkai jvertinama
esama praktika ir ieSkoma biidy i$spresti ES grupés bendradarbiavimo miSriy susitarimy
kontekste problemas. Ypatingas démesys skiriamas paskutiniais metais vis dazniau
sudaromy tarpinstituciniy ES ir valstybiy nariy susitarimy dél dalyvavimo konkreciuose
miSriuose susitarimuose aptarimui ir alternatyviy ES grupés bendradarbiavimo

mechanizmy paieskai.

Apzvelgus misriy susitarimy deryby, sudarymo ir dalyvavimo juose praktika,
treCiajame darbo skyriuje pereinama prie kito svarbaus miSriy susitarimy instituto
aspekto — aidkinimo ir taikymo ES teismuose. Siame skyriuje, kritiskai vertinant
priestaringa ESTT praktika, bandoma apibrézti ESTT jurisdikcijos aiSkinti ir taikyti
miSrius susitarimus apimti, tad kartu ir $iy susitarimy priklausymo ES teisei ribas.
Tiriama ES kompetencijos suteikimo principo itaka jurisdikcijos pripazinimui ir ieSkoma
balanso tarp miSraus susitarimo nuostaty atskyrimo pagal kompetencija ir ju darnos

uztikrinimo interesuy.

Ketvirtajame skyriuje ,,ES ir valstybiy nariy tarptautiné¢ atsakomybé miSriy
susitarimy kontekste® tesiama ankstesniuose skyriuose pradéta ES kompetencijos
suteikimo principo poveikio misriy susitarimy institutui analizé — ¢ia nagrinéjamos ES ir
valstybiy nariy kompetencijos pasidalijimo pasekmés tarptautinés atsakomybeés uz
miSraus susitarimo pazeidima srityje. Atliekant §i tyrima miSris susitarimai iSskiriami i
du tipus: 1 susitarimus, kuriuose yra su kompetencijos pasidalijimu susijusiy nuostaty, ir
susitarimus, kuriuose tokiy nuorody néra. Atitinkamai vertinamas tarptautinés
atsakomybés pasireiSkimas abiejy tipy misriuose susitarimuose ir ieSkoma ES teisés

pozitriu optimalaus ES ir valstybiy nariy tarptautinés atsakomybés priskyrimo modelio,
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kartu i$samiai analizuojant Tarptautinés teisés komisijos patvirtinty straipsniy dél
tarptautiniy organizacijy atsakomybés projekto pritaikomuma miSriy susitarimy
atzvilgiu.

Aktualiy teoriniy ir praktiniy misriy susitarimy instituto problemy analizé
uzbaigiama penktuoju apibendrinamojo pobiidzio disertacijos skyriumi ,Lojalaus
bendradarbiavimo pareiga — misriy susitarimy integralumo uztikrinimo instrumentas®,
kuriame kompleksiSkai nagrinéjama lojalaus bendradarbiavimo principo ir i§ jo
kildinamos lojalaus bendradarbiavimo pareigos reikSmé misriy susitarimy praktikoje.
Aptarus lojalaus bendradarbiavimo pareigos teising kilmg ir turinio evoliucija nuo
abstrak¢iy gairiy iki konkreciy ,,rezultato reikalavimy, prieinama prie centrinés misriy
susitarimy problemos — balanso tarp valstybiy nariy interesus ginancio ES kompetencijos
suteikimo principo (ir jo salygotos biitinybés misSraus susitarimo nuostatas atskirti pagal
kompetencija) ir misSraus susitarimo nuostaty integraluma bei ES interesus uztikrinancios
lojalaus bendradarbiavimo koncepcijos paieSkos. Itampa tarp Siu dvieju Europos
integracijos poliy siiiloma mazinti plétojant ES teisés pozitiriu aiSkesng ir nuoseklesng
misriy susitarimy praktika, skatinancia teisinj tikruma ir gera valia tarp ES ir valstybiy

nariy.

Paskutiniame SeStajame disertacijos skyriuje nuo miSriy susitarimy instituto
aktualijy pereinama prie jo ateities perspektyvy ivertinimo atliekant sisteming Lisabonos
sutarties poveikio Siam institutui analizg. Pirmiausiai nagrin¢jamas galimas poveikis,
susijes su pokyciais ES kompetencijos reguliavime. Ypatingas démesys skiriamas
Lisabonos sutartimi kardinaliai iSpléstos BPP srities itakai miSriems susitarimams.
Antrame poskyryje nagrin¢jami daugiau hipotetiniai, taCiau potencialiai ne maziau
reik§mingi poky¢iai, susij¢ su Lisabonos sutarties pagrindu jvykdytomis struktiirinémis
reformomis pacioje ES konstitucinéje sarangoje. Nustatoma, jog Lisabonos sutartis
sukuria palankias procesines-teisines salygas iprastiniy misriy ES ir valstybiy nariy
susitarimy keitimui horizontaliais ES susitarimais. Galiausiai Sis skyrius uzbaigiamas
pagrindiniy teisiniy tokios miSriy susitarimy transformacijos pasekmiy ivertinimu, darant

bendra iSvada, jog tokia transformacija biity teigiamas reiskinys.
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Svarbiausios tyrimo iSvados

1. Misriy susitarimy egzistavimo teisinis pagrindas yra ES kompetencijos suteikimo
principas. Jie pasizymi pasidalytu teisiniu santykiu — dél nepakankamos
kompetencijos ES ir valstybés narés negali atskirai uzmegzti visavercio teisinio
santykio su treCiosiomis Salimis. Nors dél daugialypés Siy susitarimy prigimties
neegzistuoja vieningos ju sampratos, ES teisés materialine prasme jie laikytini tokiais
tarptautiniais susitarimais, kurie tik i§ dalies priklauso ES iSimtinei kompetencijai, o
kita ju dalis priklauso ES valstybiy nariy kompetencijai ir (arba) neiSimtinei ES

kompetencijai, kuria ES valstybés narés nusprendzia pasinaudoti pacios.

2. Kompetencijos suteikimo principas tiesiogiai veikia miSriy susitarimy derybuy,
sudarymo ir dalyvavimo juose praktika. Sis vaidmuo atskirose ju praktikos srityse
skiriasi. Derybose pragmatiSkumas daznai nugali prie§ griezta deryby pasidalijimo
pagal kompetencija principa, teikiant pirmenybe bendros derybu delegacijos, o vis
dazniau — ir EK kaip vienintelés miSraus susitarimo derybininkés formatui. Pastarasis
deryby formatas yra tinkamiausias ES ir valstybiy nariy (ES grupés)
bendradarbiavimo misriy susitarimy derybose budas, nes jis sukuria salygas
veiksmingoms ES grupés deryboms, uztikrina didesni teisini tikruma trec¢iosioms
Salims ir skatina ES grupés vienybe palikdamas kompetencijos atribojimo klausimus
nuoSalyje, bet kartu leisdamas valstybéms naréms iSlaikyti savo kompetencija ir

derybuy kontrolés svertus.

3. Misraus susitarimo sudarymo praktikoje kompetencijos suteikimo principas
pasireiskia tiesiogiai per sudaryma dviejuose — ES ir valstybiy nariy — lygmenyse.
Nors ES grupé¢, vadovaudamasi ESTT praktika, deda pastangas sudarymo metu
neatskleisti treiosioms Salims savo kompetencijos pasidalijimo ir taip apsaugoti ES
teisés autonomija bei iSvengti vidiniy kompetencijos atribojimo gincy, itampa tarp
suverenios valstybiy nariy teisés sudaryti misry susitarima ju kompetencijos srityse ir
ES intereso uztikrinti vientisa miSraus susitarimo galiojima ir taikyma iSlieka.
Siekiant suderinti ES grupés interesus taikytina i$ lojalaus bendradarbiavimo principo
kylanti koordinuoto ir operatyvaus miSraus susitarimo sudarymo pareiga, ypac tais

atvejais, kai ES ir valstybiy nariy kompetencija yra neatsiejamai susijusi ir jos
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negaléty susitarimo tinkamai igyvendinti atskirai. MiSrus susitarimas sukuria ES ir
valstybéms naréms abipusés priklausomybés saitus, kurie riboja juy savarankiskuma ir
vercia atsizvelgti i viena kitos teisétus interesus juos sudarant, laikinai taikant,

sustabdant ju taikyma ar juos nutraukiant.

4. Didziausia vaidmeni kompetencijos suteikimo principas vaidina dalyvavimo
miSriuose susitarimuose srityje. Jei miSriy susitarimy derybose ir sudaryme yra
imanoma iSvengti konkretaus kompetencijos atribojimo, Sioje srityje tai tampa
neiSvengiama — bitent nuo kompetencijos, kuriai priskiriamas nagrin¢jamas
klausimas, kategorijos priklauso, ar bus priimama ES, bendra ar valstybiuy nariy
pozicija, o taip pat — kokia tvarka ir atstovavimo forma. ES grupés dalyvavimo
misSriuose susitarimuose praktika yra nenuosekli ir komplikuota. Siekiant ja
palengvinti yra sudaromi tarpinstituciniai susitarimai tarp Komisijos, Tarybos ir
(arba) valstybiy nariy. Tinkamiausia ES grupés bendradarbiavima uZztikrina tokie
tarptinstituciniai susitarimai, kurie nesukelia ilgalaikiy teisiniy pasekmiy ES grupei
treciyju Saliy atzvilgiu ir kurie numato aiskias ES grupés bendradarbiavimo taisykles
bei apsaugo ES ir valstybiy nariy interesus nuo juos pazeidzianciy vienasaliy ES

grupés narés veiksmy nepavykus pasiekti pozicijos.

5. Prie ES grupés dalyvavimo miSriuose susitarimuose praktikos supaprastinimo
geriausiai prisideda jau iSbandytas valstybiy nariy kompetencijos dalyvauti misriuose
susitarimuose vykdymo delegavimas ES institucijoms. Siekiant tolesnés praktikos
harmonizacijos, sitlytina §i kompetencijos vykdymo delegavimo mechanizma
itvirtinti ES sutartyse. Jis reguliuoty teisines pasekmes sukelianc¢iy ES ir valstybiy
nariy pozicijy nustatyma misriais susitarimais sukurtuose organuose. Valstybiy nariy
pozicijos ju iSimtinés kompetencijos srityse ir bendros ES grupés pozicijos srityse,
susijusiose tiek su ES, tiek ir su iSimtine valstybiy nariy kompetencija, bty
nustatomos Tarybos, sprendziancios vieningai. Bendros ES grupés pozicijos ES
kompetencijos, kuria ES pasinaudoja tik i§ dalies, srityse bty nustatomos Tarybos,
sprendziancios pagal atitinkamai sri¢iai ES sutartyse numatyta balsavimo tvarka.
Taip pat sidlytina itraukti papildomus valstybiy nariy interesus apsaugancius
saugiklius: leidima Tarybos narei susilaikyti nuo pozicijos priémimo ir nebiiti jos

saistomai, leidima dél esminiy ir konkreciai nurodyty nacionaliniy priezasciuy
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sustabdyti pozicijos priémima perduodant klausima pakartotinam svarstymui
Taryboje ir patvirtinima, jog kompetencijos vykdymo delegavimas nepaveiks
kompetencijos tarp ES ir valstybiuy nariy pasidalijimo. ES grupés atstovavimas galéty
biiti pavestas Komisijai, prireikus leidziant Tarybai pirmininkaujanciai valstybei

atstovauti valstybiy nariy pozicija juy iSimtinés kompetencijos srityse.

6. ESTT savo miSriy susitarimy aiSkinimo ir taikymo praktikoje nepavyko surasti
tinkamo balanso tarp kompetencijos atribojimo bitinybés ir miSraus susitarimo
integralumo interesy. ESTT praktika néra aiski ir nuosekli. Viena vertus, Teismas iki
galo neiSaisSkino, kokia apimtimi ir kokiomis salygomis miSrus susitarimas yra ES
teisés dalis. Kita vertus, ESTT be aiSkaus pagrindo iSskyré miSraus susitarimo
nuostaty aiSkinimo jurisdikcija nuo jurisdikcijos pripazinti juy tiesiogini veikima bei
jurisdikcijos jas taikyti isipareigojimuy neivykdymo procediirose, numatydamas
skirtingus reikalavimus savo jurisdikcijos patvirtinimui. Siiillytina ESTT formuluoti
aiSkesng ir nuoseklesng teisming praktika, neperZengiant konstituciniy ES
kompetencijos riby, geriau iSaiskinant savo jurisdikcijos pripazinimo salygu turini bei
nustatant vieningai taikomas jurisdikcijos pripazinimo taisykles misSraus susitarimo
nuostaty aiSkinimo, juy taikymo isipareigojimy neivykdymo ir tiesioginio veikimo

pripazinimo procediry atzvilgiu.

7. Nei ES deklaracijos dél kompetencijos, nei solidarios ES grupés atsakomybés
koncepcija kaip du tarptautinés atsakomybés uz miSriy susitarimy pazeidima
priskyrimo biidai nesuderina trijuy kertiniy interesy — tre€iyju Saliy teisinio saugumo,
ES teisés autonomijos ir valstybiy nariy dalyvavimo tarptautiniuose santykiuose.
Vietoj to siiilomi procesiniai mechanizmai, kurie leisty paciai ES grupei pagal turima
kompetencija pasirinkti, kas i§ jos nariy taps ginco Salimi ir atsakys, arba bent jau
leisty i ginca itraukti kompetencija turin¢ias ES grupés Salis, nors ir negarantuojant,
jog atsakomybé bus priskirta biitent joms. Kita vertus, Tarptautinés teisés komisijos
patvirtintame straipsniy dél tarptautiniy organizaciju atsakomybés projekte numatyta
lex specialis iSlyga leidzia atsizvelgti i ypatinga ES statusa. Vis délto, §i iSlyga yra
nukreipiamojo pobiidzio, tod¢l didesnio teisinio tikrumo labui sidilytina siekti ES /ex
specialis tarptautinés atsakomybés srityje detalizavimo atskiruose misriuose

susitarimuose itvirtinant standarting i§lyga ar aiSkinamajq deklaracija, kuri numatyty,
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jog ES grupés tarptautiniy isipareigojimy prisi€émimas yra grindziamas turima
kompetencija, ir atitinkamai isipareigojimy ES kompetencijos srityje pazeidimas turi
biiti priskirtas ES, net jei faktiSkai veikia valstybés narés, iSskyrus atvejus, kai

pastarosios veikia uz ES normatyvinés kontrolés riby.

8. Misriy susitarimy kaip kompromisiniy instrumenty sudarymo kaina — butinybé
rasti balansa tarp kompetencijos suteikimo principo ir darnaus ju igyvendinimo
intereso siekiant ES tiksly. Kadangi ES ir valstybiy nariy prisiimamos teisés ir
pareigos paprastai yra glaudziai susijusios, miSriy susitarimy sékmingas
igyvendinimas néra imanomas neuztikrinus juy integralumo. Tokio integralumo
padeda siekti ES sutartyje itvirtintas lojalaus bendradarbiavimo principas ir misrios
kompetencijos srityje taikoma jo iSraiska — lojalaus bendradarbiavimo pareiga. Si
pareiga reikalauja ES grupe glaudziai bendradarbiauti visose miSriy susitarimy
praktikos srityse su siekiu apsaugoti esminius ES interesus — veiksmingai ir darniai
igyvendinti ES kompetencijai priskiriamas miSraus susitarimo nuostatas, apsaugoti
ES teisg¢ ir jos autonomijq bei tinkamai siekti ES tiksly ir uzdaviniy. Ji apima iStisa
kompleksa pozityviy ir negatyviy pareigy, kurios kinta priklausomai nuo aplinkybiy
ir padeda realiai suderinti ES ir valstybiy nariy veikima misrios kompetencijos

srityse.

9. Lojalaus bendradarbiavimo pareigos evoliucija nuo abstrakéiy gairiy iki 1
konkrety rezultata orientuoty reikalavimy sukelia itampa tarp Sios pareigos ir
kompetencijos suteikimo principo, o ESTT praktika Sioje srityje nepasitarnavo
itampos sumazinimui. Siiilytina ja mazinti aiSkesne ir nuoseklesne ESTT praktika,
bendradarbiavimo pareigos taikyme akcentuojant vienasaliSky valstybiy nariy
veiksmy poveiki ES teisei ir kitiems jau minétiems esminiams ES interesams. Siuo
tikslu biitina formuoti aiSkesnes pirmenybés ir ES teisés autonomijos principy
taikymo lojalaus bendradarbiavimo kontekste taisykles, o taip pat siekti misriuose
susitarimuose itvirtinti iSlygas, leidziancias ES ir valstybéms naréms atsiriboti nuo
savarankiSky atskiros valstybés narés, veikianCios iSimtinai savo kompetencijos

srityse, veiksmu.
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10. Optimaliausias lojalaus bendradarbiavimo koncepcijos taikymas yra grindziamas
lankstumu ir visy ES grupés Saliy konsensusu d¢l pasirinkto bendradarbiavimo
misrios kompetencijos srityje modelio. Jos turinys turi priklausyti nuo vienasaliSky
valstybiy nariy veiksmy poveikio ES teisei ir esminiams ES interesams analizes.
Biitent lankstus ES grupés bendradarbiavimas misrios kompetencijos kontekste leisty
geriausiai iSnaudoti jos kolektyving patirti ir itaka tarptautinéje arenoje. Ir atvirksciai,
iSimtinai prievartinis, nesubalansuotas lojalaus bendradarbiavimo pareigos pobiidis
galéty privesti prie Pyro pergalés — valstybiy nariy atgrasymo nuo ES iSorés santykiy
plétojimo.

11. Lisabonos sutartis, nors ir nereglamentuoja misriy susitarimy, sukuria salygas
reik§mingiems pokyc¢iams Sioje srityje. Viena vertus, numatomi su ES kompetencijos
reguliavimu susij¢ pokyciai. ISplésdama ES pasidalijamosios kompetencijos sritis,
Lisabonos sutartis galimai lems tolesng iSimtinés ES kompetencijos plétra ES teisés
pirmenybés principo pagrindu ir atitinkamai siaurins galimybes tose srityse sudaryti
misrius susitarimus. Tikétina, jog ju sudarymo galimybés siaurés ir BPP srityje, nes i
Sig iSimtinés kompetencijos sriti buvo itraukta prekyba paslaugomis, komerciniai
intelektinés nuosavybés aspektai ir tiesioginés uzsienio investicijos. Visgi BPP srityje
veiks ir prieSingas, miSriy susitarimy sudaryma skatinantis vektorius — iStisa
transporto sritis iSlieka uz BPP riby, ES kompetencija tiesioginiy uzsienio investicijuy
srityje néra iSsami, o SESV ir naujausia ESTT praktika aiSkiai pabrézia
kompetencijos suteikimo principo svarba BPP kontekste. Kuris i§ Siy vektoriy

nugalés, priklausys nuo ES institucijy ir valstybiy nariy praktikos.

12.Kita vertus, Lisabonos sutartimi ivykdytos struktirinés ES reformos sukuria
salygas dalies miSriy susitarimy keitimui horizontaliais, BUSP ir kitas ES sritis
apjungianciais ES susitarimais. Pirma, BUSP, nors ir kaip atskira subsistema, tampa
bendros ES teisés sistemos dalimi. Antra, BUSP kompetencijos pobidis sukuria
galimybe valstybéms naréms jgyvendinti savo nacionaling kompetencija atitinkamose
srityse pasinaudojant §ia sui generis ES kompetencija, apimancia politinius,
saugumo, gynybos ir uZzsienio politikos klausimus. Ir trecia, Lisabonos sutartis
sukuria tinkamas procesines — teisines salygas sudaryti horizontalius ES susitarimus.

Misriy susitarimy keitimas horizontaliais ES susitarimais sukelty reikSmingy
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pasekmiy ES teis¢je. Viena vertus, kaip ir pirmyjy atveju, tai lemty kompetencijos ir
instituciniu pozitriu atskiry teisés normy sujungima i vientisa ES instrumenta ir iS to
kylan¢ia itampa tarp horizontalaus BUSP ir kity ES politikos sri¢iy atribojimo
biutinybés ir susitarimo integralumo bei darnos uztikrinimo. Palikdama BUSP
neapibrézta sritimi, o kartu nustatydama bendra ES iSoriniy tiksly sarasa bei abipuse
BUSP ir kity ES sriciy apsauga nuo vienos poveikio kitai, Lisabonos sutartis
apsunkina horizontaly kompetencijos atribojima. Nesant tinkamy alternatyvy ESTT
praktikoje ir toliau dominuos ,gravitacijos centro* testas kaip horizontalaus
kompetencijos atribojimo metodas, pagristas dominuojancio priemones tikslo ar
turinio elemento nustatymu. Plétodamas S§ia savo praktika ESTT turi uztikrinti
derama BUSP tiksly virSenybe prie§ likusius ES politikos tikslus, taciau kartu

nepazeisti ES institucinés ir teisinés sistemos pusiausvyros.

13. Misriy susitarimy keitimas horizontaliais ES susitarimais palengvinty ES iSorés
teisiniy santykiy organizavima. Valstybiy nariy kaip susitarimo S$aliy vaidmens
iSnykimas leisty iSspresti esmines misSriy susitarimy koordinuoto ir operatyvaus
sudarymo bei ju igyvendinimo problemas. Taip pat sumazéty itampos tarp ES ir
valstybiy nariy laukas atribojant kompetencija — BUSP atribojimas apimty tik
specifing, gerokai siauresng sriti, nei miSriuose susitarimuose vykdomas ES ir
valstybiy nariy kompetencijos atribojimas. Kartu horizontaliuose ES susitarimuose
valstybés narés iSlaikyty esminius sprendimy priémimo ir kontrolés svertus, kurie

turéty skatinti juy teisini sauguma ir pasitikéjima Siais susitarimais.

14. Tolesné ES iSorés santykiy palaikymo transformacija tiesiogiai priklausys nuo ES
valstybiy nariy valios. Biitent jos turés atsakyti i klausima, ar veikimas per ES bty
naudingesnis nei per sui generis ES ir valstybiy nariy miSrius susitarimus,
pasizyminc¢ius kompetencijos ir instituciniy struktiiry fragmentacija. Viena vertus,
misSris susitarimai, nepaisant daugelio ju keliamy problemy, gali sukurti pagrinda
darniam ir veiksmingam ES iSorés santykiy plétojimui, jei ju praktikoje uztikrinamas
teisinis tikrumas, pasitikéjimu ir gera valia gristas ES grupés bendradarbiavimas bei
ES ir valstybiy nariy interesy balansas. Taciau, kita vertus, jei ES buvo sukurta tam,

kad padéty spresti paciy valstybiy nariy ir tarptautinés bendruomenés kolektyvinius

A A
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atsizvelgti i savo kiiréjy — valstybiy nariy — interesus ir valia, tuomet veikimas per ES

atrodo tinkamesnis.

Disertacijos ginamieji teiginiai

1. MiSriy susitarimy egzistavimo teisinis pagrindas yra ES kompetencijos suteikimo
principas, ir jie sudaromi arba dél apskritai ribotos ES kompetencijos, arba dél
neiSimtinés ES kompetencijos sudaromo susitarimo atzvilgiu. Pirmuoju atveju

miSriy susitarimy sudarymas yra bitinas, antruoju — fakultatyvus.

2. ES kompetencijos suteikimo principas tiesiogiai veikia miSriy susitarimy derybuy,
sudarymo ir dalyvavimo juose praktika, ta¢iau jo poveikis atskirose misSriy
susitarimy praktikos srityse néra tolygus. Siekiant sékmingo ES ir valstybiy nariy
bendradarbiavimo miSrios kompetencijos srityse bitina derinti  grieztus
kompetencijos suteikimo principo reikalavimus su pragmatiSkomis, teisini tikruma ir

tarpusavio pasitikejima skatinan¢iomis bendradarbiavimo formomis.

3. ESTT praktika misriy susitarimy aiSkinimo ir taikymo jurisdikcijos srityje yra
ydinga, nes ji néra plétojama nuosekliai ir iki galo neiSaiskina, kokia apimtimi
miSrus susitarimas yra ES teisés dalis. ESTT nesukuria tinkamo balanso tarp
kompetencijos atribojimo reikalavimo ir miSraus susitarimo integralumo

koncepcijos.

4. Deklaracijos del kompetencijos ir solidari atsakomybé kaip du praktikoje
sutinkami atsakomybés uz misriy susitarimy pazeidima priskyrimo buidai nesuderina
treciyjy Saliy teisinio saugumo, ES teisés veiksmingumo ir autonomijos bei valstybiy
nariy dalyvavimo tarptautiniuose santykiuose interesy, todé¢l sitilytini procesiniai
mechanizmai, kurie leisty paciai ES grupei pagal turima kompetencija pasirinkti, kas
i$ ju taps ginco Salimi.

5. Tarptautinés teisés komisijos patvirtintas straipsniy dé¢l tarptautiniy organizacijy
atsakomybés projektas numato lex specialis i§lyga, leidziancCia atsizvelgti { ypatinga

ES statusa, taCiau $i iSlyga yra tik nukreipiamojo pobidzio, todél didesnio teisinio
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tikrumo labui siiilytina atskiruose misriuose susitarimuose siekti ES lex specialis

tarptautinés atsakomybés srityje detalizavimo.

6. Misriy susitarimy kaip pragmatiniy instrumenty sudarymo kaina — biitinybé rasti
balansa tarp valstybiy nariy suverenias teises ginan¢io kompetencijos suteikimo
principo ir juy integralumo, igalinancio darny ju igyvendinima siekiant ES tiksly,
uztikrinimo. Si balansa padéty pasiekti tinkamas ES lojalaus bendradarbiavimo

principo taikymas.

7. Lisabonos sutartis, nors ir nereglamentuoja misriy susitarimy, sukuria salygas
reik§mingiems pokyciams Sioje srityje. Viena vertus, numatomi poky¢iai, susij¢ su
ES kompetencijos riby kitimu, kurie gali paveikti miSriy susitarimy sudarymo
praktika. Kita vertus, atsiranda galimybés miSrius susitarimus keisti horizontaliais
ES susitarimais, apimanciais BUSP ir kity ES politkos sri¢iuy elementus, ir tokia ju
transformacija leisty ES iSorés santykiuose veikti darniau ir veiksmingiau, kartu

valstybéms naréms iSsaugant pagrindinius kontrolés svertus ir saugiklius.
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