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Scientific problems addressed

Public administrative bodies are primarily perceived as the institutions of the
executive branch of the State or municipal government, managing the main affairs of the
State and implementing the politics, the law, the public functions, the public interest and
the public authority powers, granted by the law. However they are also granted with the
legal personality — the public entity status, based on which these bodies act on an equal
basis with other persons in civil relationships. When participating in pre-contractual and
contractual relationships, the public administrative body exercises its (pre)contractual
rights by concluding the acts of a form defined in the applicable laws, which is often
identical to the administrative acts (decisions) in the administrative law. So the legal
status of the public administrative body, as a party to the contract, has a dualistic
character. The legal assessment of the contractual relationships, the courts' jurisdiction of
resolving disputes and the rules of law interpretation and application largely depend on
the attribution of the administrative or civil status to that body, as a party to the contract.
Therefore in modern administrative and civil law, the dualistic nature of the public
administrative body's status is a fundamental discourse.

Functioning of the State was never possible apart of the disposal of public
property and the implementation of the State’s property rights, including its economic
and fiscal activities. In Lithuania’s law, as well as in the law of many other countries, the
right to property and the regulation of property and related non-property legal
relationships is the domain of civil law. The contract is a legal institute and the subject
matter of civil law, regardless of the status of the contracting party - a private person or a
public administrative institution. The rules of civil contract law are specifically aimed
primarily at the legal regulation of the contractual relations between private parties and
the protection of their rights to property, economic freedom and of the equality of
contracting parties. Therefore, in the relationships regarding the disposal of the State’s
tangible property, arising from a contract, the State and its institutions are not considered
to be acting on different grounds, compared to the grounds of the respective property
relationships between private persons, thus ensuring the protection of fundamental and
corresponding civil rights and avoiding the unreasonable restriction of these rights,

which potentially occurs due to the use of public authority powers of public
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administrative bodies against a private contracting party. Accordingly, in these
contractual relationships the administrative legal status of public administrative bodies,
including such features as the use of administrative powers, the implementation of the
public interest and the functions of the State, is not relevant and does not affect the
underlying nature of the said relationships. However, the development of the institute of
contracts towards the areas, governed by public law, raises challenges for such approach.
In the case law the principle that the relationships of the contracting parties is based on
equality between them, as far as it concerns the contracts, related to the spheres of public
law, is questioned. These contractual relationships are attributed to the field of
administrative law based on reasoning, that public administrative body, as a contracting
party, has a status of the public authority, thus its relationship with the private party is
based on the grounds of public authority and subordination. Apparently, by this approach
the substantive essence of contract as a legal instrument is altered and distorted, taking
into account the dichotomy of the equality and the government — subordination relation.
The contract is attempted to be equated with the form of public administration or even an
administrative legal act. Lithuanian legal science provides the proposals to establish the
legal regulation of administrative contract institute, in accordance with the doctrine of
that contract developed in French law, a model that postulates the non-equality of the
contracting parties, giving to the public administrative body the prerogative powers in
the contract. But by assimilating a contract to administrative acts, the legal rationality of
the use of contract in public law, is negated. The instrument which unilaterally
influences the rights of an individual, without his consent, is precisely an administrative
act. Therefore, the question, what is the meaning of the contract in public law, remains
open. It is to be assumed that the choice of a contract, as the instrument in relationships,
governed by public law is, however, being reasonable, therefore it should have a separate
significance. Respectively, this raises a reasonable premise, that the substantive meaning
of contract as a legal instrument of self-regulation, fundamentally interchanges the
element of the State’s power based regulation in the before mentioned relationships.
Then logically it would follow that in this type of contractual relationships the status of
public administrative body may also be associated only with the equality of the

contracting parties, rather than with the public authority and administrative



subordination. Thus, the basis for finding the inequality of parties to a contract in these
relationships requires a comprehensive scientific analysis.

In Lithuanian legal system there is a wide variety of property legal relationships in
which the definition of the public administrative bodies’ legal status is determined by the
cohesion of their public and private status. Subsidies, concessions, the procurement
relationships particularly which are closely related to the implementation of the State’s
essential functions, also the social aid and assistance have long been the areas of such
relationships. After the accession of Lithuania to the European Union and subsequent
administration of the financial support of structural funds, the above mentioned
relationship areas and scope have been significantly expanded. In the modern States all
these relations arise both from administrative acts and contracts, which in the sphere of
public law can be mirroring traditional civil contracts (loan for use, custody keeping,
service contracts, brokerage, investment, sales, etc.). Thus a variety of contracts, to
which the State and its institutions is a party, is increasing and they are becoming much
more specialized. Here the attribution of administrative legal status to the public
administrative body, as the party to the contract, is based mostly on the criteria of
functional nature: the fact that this body implements the imperative law rules, the State’s
functions and the public interest, is the reason to treat its legal status being different
compared to the status of contrahent party, or even - as public authority. However, the
application of functional criteria, especially when it is based on the extensive
interpretation, leads to the theoretical scientific discussions and the ambiguous courts’
jurisprudence in assessing the discussed relationships. It can be reasonably assumed, that
the relation between the contract and the mandatory law is essentially important in any
contractual relationships to which public administrative body is a party. Not only in the
administrative, but also in civil legal relationships the public administrative body is
acting on behalf of the public interest, which naturally causes the grounds for the
detailed imperative regulation of respective relationships, inter alia, contractual. The
legal regulation of such contracts therefore is detailed and standardized. As a result, in
all of these relationships this body performs the function of the imperative regulation
implementation. But the nature of the status of this body, as a public entity, has a
functional character as well, however, this does not preclude to consider that the

contractual relationships, in which this entity takes part, are of a civil nature. Therefore,
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the cohesion of the public administrative body’s administrative and civil status entails
the need to analyze, to what extent the criteria, such as the imperative regulation method
of the contractual relationship or the implementation of these imperative law rules, the
public interest and the State’s functions, are decisive for the determination of this body’s
status in the contract, and do these criteria prove the inequality of the contract parties in
these relationships, i. e. substantively different nature of their relationship, compared to a
civil contract. This analysis is relevant not only in the context of national law, but also in
private international law and the European Union competition law, because the
possibilities of the defense of the individual rights under these law systems depend on
the determination of the public administrative body’s legal status. In addition, the
provisions of these international law systems are nearly the most comprehensive in
considering the public administrative body’s status as the public authority on the basis of
its acta iure imperii, and the principles have been settled in this respect. It can be
initially assumed, that these provisions and principles have a conceptual significance,
therefore the possible scope of their further application in national law for the
qualification of contracts must be evaluated. The analysis of the practical application of
these functional criteria in Lithuanian law indicates, that in the situations of public and
private status cohesion the interpretation of the public administrative body’s status as of
the public government is often based on unreasonable arguments emphasizing,
absolutizing and even politizing solely the elements of public nature, while the rational
argumentation on the subject is rather insufficient. Despite the assumption, that it is not
possible to present rational arguments on the question in full extent, nevertheless it is
necessary to define the relevance of functional criteria for legal interpretation of
contracts.

Thus, this dissertation is devoted to a close examination of two discussed
problems: firstly, rationality, relevance and delimitation of the application of functional
criteria when defining the public administrative body’s legal status as a party to the
contract; and secondly, the validity of legal arguments, postulating the legal inequality of
this body and the contrahent party in the contractual relationships. As in Lithuanian law
the legal assessment of these contracts and public administrative body’s status is
controversial, and taking into account the emerging tendency to establish the principle of

inequality in some contracts, there is the essential need of thorough and systematic
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analysis of the legal status of this body, which aims should exceed the limits of national
law or such legal doctrines, as administrative contract. The attribution of the contractual
relationship to the field of administrative or civil law in respect of its subject matter is
not the topic of this dissertation. In the thesis it is only examined, whether the criteria
associated with the status of the public administrative body, as a party to the contract, are
defined correctly, and do they lead to the inequality of parties to a contract. The
dissertation is aimed at presenting the holistic approach to the status of those bodies, as a
party to a contract, without dividing contracts to civil or administrative contracts in
advance. The doctrine of administrative contract is not reviewed in order to deny it. The
latter doctrine is studied only in order to determine whether (and on what arguments) the
concept of the public administrative body’s prerogatives in the contract is legally based,
what were the legal reasons and causes of its formation and what are the opportunities
for the applicability of this concept in Lithuanian law in the aspect of determining the
public administrative body’s contractual rights. The comprehensive feasibility analysis
of the incorporation of this doctrine into the Lithuanian law under the model of French or
German doctrines is the subject of a separate scientific research. Though the results of
this dissertational research, to the extent of describing the limits in applying the
functional criteria and discussing the validity of assertions of the inequality of public
administrative bodies and the contrahent parties in contractual relationships, could also

be important for that analysis.

Objective and tasks of the dissertation

The essential elements of the public administrative body‘s legal status, their
attributability to the contractual status of this body and relevance to the legal
qualification of contracts, to which this body is a party. The object of the dissertation is
limited to the research on the status of public administrative body namely in proprietary
contractual relationships. In the light to the theoretical and supranational dimension of
the problems presented, it is not possible to analyze the status of a public administrative
body in the contract completely separately from the conception of the State, as a legal

entity, which operates through its institutions, therefore, the dissertational research
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covers the State’s contracts, including those having a private international character.
However, public international agreements between the States are not analyzed according
to the orientation of the work to reveal particularly the nature of interpersonal legal
relationship between the State (its institutions) and private contracting party. The
contractual status of the public entities, not having any administrative powers, is
analyzed only to the extent that the provisions of the legal theory and jurisprudence are
relevant to the definition of the public administrative body’s status. The dissertation does
not cover the public administrative body’s legal liability and redress problems (the
research of these problems has been carried out in U. Gailitiniené’s dissertation “The
Responsibility for Public Administration Entities Damages to Persons in Lithuania™?).
The research of the European Union competition law is also aimed not at the State’s (its
institutions’) responsibility for breaches of competition law, but only at the grounds and
principles, in particular those which determine the assignment of the economic entity
status to these persons, and after that, those which exclude the application of the rules of
competition law to these persons on the grounds of acta iure imperii.

Given the problematic issues already outlined, the objective of this dissertation is
to analyze the key legal conceptions being significant for the description of the public
administrative body’s legal status in general theory of law, the private international law,
the European Union competition law and the doctrine of administrative contract, and to
reveal the applicability of those conceptions to the definition of the contractual status of
this body and the characterization of contractual relationships in which this body takes
part.

According to the objective this dissertation addresses these following tasks:

1. To investigate the background of the cohesion of public administrative body‘s
public and private legal status and the main elements of its civil and administrative legal
personality.

2. To analyze the concepts, principles and criteria in the theory of law, private
international law, the European Union competition law, used for the delimitation of the
State’s and its institutions’ public and private legal status, and to determine the limits of

applicability of them in national law.

! Gailiainiené U. The Responsibility for Public Administration Entities Damages to Persons in Lithuania. Doctoral
dissertation. Vilnius, 2013.
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3. To study the reasons, why the contractual status of the public administrative
body is considered to be legally unequal to the contrahent party’s status in the doctrine of
administrative contract and to compare the legal status of this body in the administrative
and the civil contract.

4. To research the regulation of contractual relationships in Lithuanian law,
established and applied criteria for the description of the public administrative body’s
contractual legal status and for the legal assessment of contracts, to investigate the
problems in Lithuanian case-law regarding the application of these criteria and to
evaluate the causes and the rationality of jurisprudential findings on the inequality of
parties to the contract.

The hypothesis of the dissertation is, that in every contract the legal status of
public administrative body is based on general civil grounds, while its administrative
legal personality and the elements of his public legal status, that are functional in nature,
do not present any features of its contractual status, that would lead to the inequality of
this body and the contrahent party to the contract: the balance of their contractual rights
might be specifically legally defined, although it is not based on the administrative
subordination, but is consistent with the principle of legal equality of the contracting
parties and does not exceed the limits of the usual legal interaction between those parties.

On the basis of the research accomplished the following statements are presented
for defending:

1. The elements of functional nature of public administrative body’s legal status
are common both to its civil and administrative legal personality, therefore in every pre-
contractual and contractual relationship this body implements the public objectives and
functions, the public interest and the mandatory rules of law, however, choosing the
contractual form of their implementation, this body does not acquire the prerogatives of
authoritative nature in respect of the contrahent party.

2. Whether these kind of functional elements coincide with the implementation of
public power it can be determined according to the given legal measures. The contract is
not the legal measure for the implementation of the State’s governmental powers. While
the extensive application of functional criteria in defining the public administrative

body’s contractual legal status is not reasonable - the implementation of the mandatory
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rules of law, public objectives and the function or the public interest is not a sufficient
reason to equate his contractual status to the public government.

3. As a party to the contract, the public administrative body does not execute the
State’s sovereign powers. The functions related to the execution of these powers, having
an impact to the contract concluded, is extra-contractual in nature and should be
regarded independently - as an administrative authoritative intervention in the contract,
rather than a contractual right (or prerogative). Systematically the regulation of such
interventions lies not in the contract law, but is under the rule of the general principles of
law, which provide the general restriction of these interventions and conditions of

enabling them.

Scientific novelty of the research

In Lithuanian and foreign legal science the systematic investigation of the legal
status of the public administrative body, as a contracting party, has not been carried out
yet. The theoretical knowledge about the interaction of the State, its institutions and the
private persons in the aspects of delimitation of the public and private areas of law, lie in
the many of theoretical works? and in the scientific sources of separate branches of law
(civil law, administrative law, international private law). In Lithuania the concepts of
public authority, public administration and public interest were analyzed in the works of
Bakaveckas A.%, Andruskevi¢ius A.*, Trumpulis U.%, also this was the object of scientific

works of many foreign authors, such as Mann M.®, Michel Foucault’, Lowi Th. J.2

N

Sabine G. H., Thorson Th. L. Politiniy teorijy istorija. Vilnius: Pradai, 1995; Jellinek G. Allgemeine Staatslehre.

Berlin: Verl. von J. Springer, 1929; Coker F. W. Organismic Theories of the State. Columbia University,

Longmans, Green & Co., 1910; Kelsen H. Grynoji teisés teorija. Vilnius: Eugrimas, 2002; Leonas P. Teisés

enciklopedijos paskaitos. Kaunas: Vytauto Didziojo universiteto Teisiy fakultetas, 1931; Hart H. L. A. Teisés

samprata. Vilnius: Pradai, 1997; Dworkin R. Rimtas pozitris j teises. Vilnius: Lietuvos raSytojy sgjungos

leidykla, 2004, p. 260, 381-384, 410; Dworkin R. Teisés imperija. Vilnius: Lietuvos rasytojy sajungos leidykla,

2005 ir kt.

% Bakaveckas A. Lietuvos vykdomoji valdzia. Vilnius: Eugrimas, 2007; Bakaveckas A. Administraciné teisé: teorija
ir praktika. | dalis. Vilnius: Leidykla MES, 2012.

* Andrugkevitius A. Administraciné teisé: bendrieji teorijos klausimai, valdymo akty institutas, gindo santykiy
jurisprudenciniai aspektai. Vilnius: Registry centras, 2008.

> Trumpulis U. The Category of Public Interest in Administrative Law. Doctoral dissertation. Vilnius, 2011.

® Mann M. The Sources of Social Power. Volume I1. The Rise of Classes and Nation-States 1760-1914. Cambridge:
Cambridge University Press, 1995.

" Michel Foucault: Beyond Structuralism and Hermeneutics. The University of Chicago Press (2nd edition, 1983).

¥ Lowi Th. J. Four Systems of Policy, Politics and Choice. Public Administration Review, Vol. 32, Nr. 4, 1972.
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Denhardt R. B.°. Meanwhile, the concepts of autonomy of will, contract, contractual
freedom, the principle of equality of the contracting parties and their limits in the civil
law were researched by Mikelénas V.'°, Gumbis J.!!, Drazdauskas S.'?, referring on rich
foreign scientific jurisprudence on these topics. Currently in the Vilnius University, Law
Faculty there is ongoing dissertational research “The influence of public law to the
application of the principle of freedom of contract”. However, in Lithuania and foreign
countries the detailed inter-systemic scientific research on the public administrative
body’s legal status has not been made yet. Moreover, there is no analysis specifically
focused on the legal status of this body, as a party to the contract. In Lithuanian scientific
works the status of this body is dealt quite concisely and its specific features are
highlighted only from the point of a separate branch of law, for example, the
administrative legal status of this body anticipatorily is related to the implementation of
the public interest and the State’s functions. But the scientific jurisprudential problem of
the cohesion and the relation of the elements of the said body’s civil and administrative
status in the contractual legal relationships, being one of the most important spheres in
which the State, its institutions and the private persons interact, is specifically avoided.

In Lithuanian science of law there is no general systematic analysis of contracts
concluded by public administrative bodies both in the fields of civil and public law, their
legal regulation, neither of the jurisprudential criteria for the legal assessment of those
contracts. Legal scholars have examined some individual types of contracts. Recently
increased attention is given to the public - private partnership contracts (recently the
thesis of. Z.Sutavidiené “State Regulation of Capital, Implementing the Public and
Private Partnership” was defended’®). The analytical aspects on the institute of contract
in the public administration occupy only a small part in Lithuania’s law scientific works
as well. Some of them, following the scientific doctrine of separate foreign countries,
pose the idea of contract in public law, as an administrative contract. In this regard, it is

rightly pointed out, that although many theorists perceive administrative contract as one

% Denhardt R. B. Vie3yjy organizacijy teorijos. Vilnius: Algarvé, 2001.

19 Mikelénas V. Sutaréiy teisé. Bendrieji sutaréiy teisés klausimai: lyginamoji studija. Vilnius: Justitia, 1996.

! Gumbis J. Legal Limits of the Contract Freedom. Doctoral dissertation. Vilnius, 2002.

2 Drazdauskas S. Impact of Unification of General Contract Law on Lithuanian Contract Law. Doctoral
dissertation. Vilnius, 2008.

13 Sutaviciene Z. The Public Regulation of Capital, considering Implementation of Public-Private Partnerships.
Doctoral dissertation. Vilnius, 2013.
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of the administrative institutes but in theory and in practice this is the issue of a
discussion, leading to ambiguity™. In order to decide on the need of new legal institutes,
such as the administrative contract, to be incorporated into Lithuanian national law, is
necessary to start with a general systemic analysis and thorough review of the elements,
attributed to the public administrative body’s contractual legal status, focusing not only
on the operational needs of one particular branch or system of law, but on a wider
approach, taking into account, inter alia, the desirable compatibility of national and
international law provisions. In Lithuanian and foreign legal science the administrative
contract theory’s presented definitional criteria, characterizing the status of the public
administrative body, as a party to the contract, have not yet been analyzed
comprehensively in a comparative perspective with civil law and the legal perception of
this body’s status in other legal systems. Therefore, there is an obvious need for
systematic research, by weighing and scientifically comparing the approaches on the
question in different branches and systems of law. In addition, the research on public
administrative body’s contractual status both in Lithuania and abroad is theoretical in
nature and is relatively detached from the practical application needs. Meanwhile,
exactly when applying theoretical provisions, which describe the status of the public
administrative body, in courts judicial practice, the controversial interpretations on the
contractual status of this body are not avoided. Therefore there is a need of an inductive
research approach, aimed at identifying problems and causes which lead to the
heterogeneity of that judicial practice and testing the validity of theoretical provisions on
the status of this body in the aspects of their practical application. Deciding on the
possibilities to incorporate into the national law the doctrine of administrative contract, it
Is also necessary to analyze the rich Lithuanian judicial jurisprudence on this issue and
the practical problems encountered in qualifying the contractual relationships at first.
After the jurisprudence on this question is already settled, mere the theoretical modelling
is not enough for the establishment of legal regulation of contracts, concluded by the
public administrative bodies. Thus the intersystemic comparative research is necessary in
order to evaluate the criteria characterizing the public administrative body’s contractual

status not in the narrow scope of the mentioned doctrine and in the national law only, but

4 Bakaveckas A. Administraciné teisé: teorija ir praktika. I dalis. Vilnius: Leidykla MES, 2012, p. 427.
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in the interconnection of the latter with other legal systems and in the light of the
applicability in practice. This kind of research has not been carried out in the science of
law neither in Lithuania, nor in foreign countries.

S. Sedbaras was among the first who were exploring the problematics of the
administrative contract in the dissertation research-based monograph “The Problems of
Legal Regulation of the Administrative Process in the Republic of Lithuania™™.
However, this research, as well as the the only dissertational research of G.
Kuncevi¢ius'® on the administrative contract doctrine so far, are in lack of in-depth
comparative analysis, at least, comparing the administrative and the civil contract. Also
the above mentioned thesis excludes the problematic issues of the application of this
doctrine in case-law. The research in the recent doctoral dissertation of A. Stonys'’ is
also distanced from the comparison of a civil contract and contracts, concluded in the
public law spheres. The later thesis is focused on general and individual contracts which
in public law allegedly replaces the traditional legislative mechanism, however, it must
be noticed that all, even civil contracts, concluded by public administrative bodies, may
be treated as such (i.e. “regulatory”), while a clear basis for attribution of certain
contracts to the public law and, particularly, administrative law, is not presented there.
The determination of public administrative body’s legal status, which in the legal theory
and case law serves as one of the said basis, is not thoroughly analyzed in this work. The
scientific research on administrative contract (or a contract in public law) usually is

»18 \while the

based on the very same examples, such as the “tax loan agreement
systematic analysis of the public and private elements of the public administrative
bodies’ contractual legal status comprising their common features and specific
differences in various types of contracts, is not provided. Thus there is a lack of the
profound comparative analysis of the legal institute of administrative contract, compared
with the civil contract, especially when the alleged inequality of public administrative

body and the contrahent party in the contractual relationships is concerned.

1> Sedbaras S. Administracinio proceso teisinio reglamentavimo problemos Lietuvos Respublikoje. Vilnius: Justitia,
2006.

1% Kuncevi¢ius G. The Institute of Administrative Contract and its Theoretical Grounding. Doctoral dissertation.
Vilnius, 2011.

7 Stonys A. The Regulatory Contracts in Public Law. Doctoral dissertation. Vilnius, 2013.

18 Kuncevitius G., op. cit., p. 189, 190; Sedbaras S., op. cit., p. 214; Stonys A, op. cit., p. 64.
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This dissertation is the first research which provides a comprehensive inter-
systemic analysis of the legal status of the public administrative body, as a party to the
contracts, concluded both in civil and administrative spheres of law, and is aimed at

practical application of its results in the context of Lithuanian legal system.

Methodology and sources of the research

The dissertational research is comprehensively focused on both - theoretical and
case-law based scientific analysis, prioritizing the latter, since, as mentioned above, only
in the practical application of the criteria, describing the public administrative body’s
contractual status, one can find out the substantive sense of the said status features.
Therefore, the cognition of the public administrative body’s legal status in this
dissertation is achieved by combining deductive and inductive reasoning. In the
theoretical analysis from the common theoretical knowledge about the public and private
legal status of the public administrative body were determined the elements, which in
legal system are significant for the description of its contractual status, thereby
describing the limits and conditions of their attribution to this status. After that the
thorough investigation of Lithuanian law, particularly the legal regulation and
jurisprudence on contracts, to which this body is a party, was carried out, determining
the main tendencies in the normative regulation and legal interpretation of the
contracting public administrative body’s legal status. The conclusions were formed from
the results of both - theoretical-deductive and inductive research.

Respectively, the main sources of this study is the legal doctrine in the works of
Lithuanian and foreign scientists, also Lithuanian and the European Union legislation
and case-law, which provide the legal characterization of the public administrative
body’s contractual legal status in both - the theoretical and practical aspects.

The research draws on doctrinal legal conceptions on the civil and administrative
personality of the public administrative body, and, extensively — on the elements of
functional nature, which are linked with its status, such as the public interest or the
State’s functions. According the cross-sectoral nature of the item analyzed and the

methodology chosen, scientific works of various law areas — constitutional, civil,
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administrative, the European Union law, were relevant. Also the significant source of the
comparative research were the legal sources of private international law, especially in the
context of the European Union law — Lugano convention, 2007*° and the preceding
conventions, as well as the provisions of Treaty of the Functioning of the European
Union? (and the preceding treaties) on competition law and the relevant case-law of the
Court of Justice of the European Union and the General Court, especially on the
application of acta iure imperii. Further, analyzing the administrative contract doctrine,
important sources of the dissertational research were the academic works in law and the
case law of France, Germany and some other foreign countries. Finally, the investigation
covered the analysis of the provisions of the Constitution of the Republic of Lithuania,
Lithuanian general®* and special laws, adopted since year 1990 by March 2012,
regulating the contracts of public administrative bodies and the Lithuanian case-law of
general jurisdiction and administrative courts on the item. As this kind of investigation is
complex and the development of law in this area is quite rapid, the research covered the
legislation and judicial practice, adopted in the later period in respect of some types of
contracts.

Given the object of the study, purpose and objectives, the following methods of
scientific research were used in this dissertation.

The comparative method, as one of the main methods in this research, was
important in comparing the conceptual provisions on the public administrative body’s
public and private legal status in law of foreign countries, private international law, the
European Union law, also in comparing the legal regulation of this status in different
contractual relationships and the case law on this item. This method has been particularly
significant to the comparing of public administrative body’s legal status in civil and
administrative contract.

The method of meta-analysis in the dissertation was used reviewing and

summarizing the scientific research papers, the travaux préparatoires and other written

% The Convention on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial
Matters // OJ L 339, 21/12/2007.

2 Consolidated version of the Treaty of the Functioning of the European Union // OJ C 326/55, 26/10/2012.

2 The Civil Code of the Republic of Lithuania, Law on Administrative Proceedings, Law on Public Administration
and other relevant legislation.
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legal scientific sources in order to obtain the scientific theoretical data related to the
topic of the dissertation.

The method of systemic-logical analysis is applied both as a scientific research
method and the method of law interpretation. In the first case, this method is used for
revealing the nature and the significance of the public administrative body’s contractual
legal status and of the institute of contract in the legal system, analyzing their cross-
sectoral legal nature, the problems, which arise in their relative attribution to the
particular branch of law, and the systemic logical sense and rationality of such
attribution. In the second case, this method is used for the systemical analysis of the legal
principles, norms and the jurisprudence on the contractual relationships involving these
bodies.

Historical analysis method used in the thesis optionally where necessary,
revealing the historical reasons and conditions of the emergence of different conceptions
on the legal status of the public administrative body, as a party to a contract, also
analyzing the development of these conceptions, which is important for the evaluation of
this status in modern law as well.

Quantitative analysis and scientific modeling methods are used according to the
needs of dissertational research, for example, analyzing in quantity the types of contracts
to which the public administrative bodies are a party or designing the theoretical
situations of the assessment of this body’s legal status.

Also in this research were used the traditional methods of legal interpretation,

such as linguistic, systematic, historical, teleological and other.

The structure and the main results of the thesis

This study consists of an introduction, the main part, where the results of the
research are presented, and conclusions. A list of references is included in the end. The
main part consists of three parts.

The first part of the research - “The theoretical prerequisites to the legal status of
the public administrative body, as a party to the contract”, is dedicated to the theoretical

analysis of basic theoretical concepts supposedly related to the status of this body, as a
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party to the contract. This part is divided into seven chapters. The first chapter is devoted
to the analysis of elements of this body’s administrative and civil legal personality in
order to define their legal meaning, as distinct from the political. Precisely the removal
of the latter political meaning allows for demonstrating the potential correlation between
the powers, competence and discretion of this body, as a party to the contract, to the
usual contractual rights and freedoms. In the second chapter the concepts of the public
authority and public administration are analyzed revealing the relation between them and
outlining the need of their limitation in the legal system. This allowed eliminating the
conclusion of civil contracts from the said legal concepts, despite that due to the
convergence of public administration to the sphere of civil legal relationships contracts
are often used for public administrative purposes. The third chapter is dedicated to the
comparison of contract, as the legal instrument of law implementation with the known
public government and public administration implementation forms, in order to
determine whether it can be reasonably insisted, that a public administrative body, being
a party to the contract, implements the law on the grounds of public authority. Such
analysis is relevant given the fact that in the heart of the notion of a public administrative
body lies the power of law enforcement. However, the choice of contractual form for the
public administration fundamentally changes the way of law implementation.
Consequently it is revealed, that the contractual rights of this body are based solely on
the binding force of contract, not on the exercise of authority powers in law enforcement.
In the fourth chapter the concepts of the State’s functions and the public interest are
analyzed, aiming to evaluate theoretically, whether the goal of their implementation,
reflecting the functional nature of the public administrative body’s status, is the
reasonable basis to award this body, as a party to the contract, with the prerogative
authority powers. As it was already mentioned, this research is focused on the
problematics of the extensive interpretation of the functional criteria, which largely
entails the approach to the contractual status of this body as being unequal in respect of
the contrahent party, therefore the analysis of these theoretical concepts was necessary to
disclose the legal reasons which in principle exclude the possibility of such an extensive
interpretation. The fifth chapter examines the significance of the concept of legal person
to the perception of legal status of the public administrative body, as a party to the

contract. This concept determines and justifies the recognition of dualistic personality of
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this body and gives the reasonable basis to treat its legal status as being grounded on the
principle of equality in respect of other persons participating in civil relationships. While
the above-mentioned elements of functional nature (the implementation of public interest
and the State’s functions), being conceptual to the notion of the public entity as well, is
not the objection to that equality. But the principle of equality, on the other hand, does
not mean the uniformly equal legal status and rights of the contracting parties, so the
sixth chapter further analyzes the meaning of the concept of the “acting on an equal
basis” and the significance of the latter in describing the contractual legal status of the
public administrative body. Due to the public objectives attributed to the said bodies by
public law, their legal status is unique even compared to other public entities. Therefore
the balance of the contractual rights of the public administrative body and its contrahent
may possess the specific features, though not denying the principle of equality. While
“acting on an equal basis” substantially means the withdrawal of the governmental
powers from its contractual status. Finally, the seventh chapter deals with legal
preconditions of the public administrative body’s freedom of contract. Given the
theoretical questioning that freedom of contract of these bodies is not based on
fundamental grounds, or they don’t have it at all, the research in this chapter was aimed
at a more detailed analysis in order to assess whether that freedom of these bodies is to
be recognized, and whether it may have different assumptions than the commonly known
ones, such as the right to property or the freedom of economic activity.

The second part of the research is “The principles of interpretation of the State’s
and its institutions’ status in the international legal systems and the doctrine of
administrative contract: their relevance for the determination of public administrative
body’s contractual status”. In this part the comprehensive comparative investigation was
carried out, to determine the conditions and limits of the attribution of the State’s power
based elements to the legal status of this body, as a party to the contract, in different
legal systems. The first and second chapters of this part are dedicated to private
international law and the European Union competition law, which conceptually provide
for the dualistic legal personality of the said body. It is analyzed, on what principles and
to what limits the acta iure imperii - an exemption, which the public administrative body
gives a waiver of the regulation of these law systems, is affirmed. Namely this

exemption refers to the interpretation of the public administrative body’s status, as of the
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public government, and, thus it is important to the assessment of its contractual status as
well. Therefore, the research in these chapters is focused on the reasoning of the
exemptions on acta iure imperii grounds. The analysis here was aimed at evaluating the
limits of eligibility of the functional criteria (the public interest, the State’s functions) to
the legal recognition of the acta iure imperii and to reveal the basic principles that
should be guided in seeking reasonable determination of it. The results of the research
proved, that the ambiguity in interpreting of acta iure imperii is directly caused by the
fact that different weight in its assessment is given to the mentioned criteria of functional
nature. Respectively, the wider recognition of acta iure imperii is caused by the
extensive application of these criteria, thus derogating from the principle to interpret this
concept narrowly, only with reference to the essential and direct powers of the State’s
sovereignty, which exceed the powers exercisable by any individual and, particularly, to
the powers of constraint of individuals, regardless of their will. A significant factor in the
controversial application of the exceptions on acta iure imperii basis is insufficient
adherence to the principle of dissociation. The more intensive attribution of public
governmental status to the public administrative body is directly influenced by the fact
that the different areas of its activity are not evaluated separately and autonomously and
so the activities, which are unrelated or poorly related to the State’s governmental
powers, are not dissociated. This in turn eliminates the possibility of the latter activity
being assessed on the basis of objective reasons, and it is interpreted as the use of the
State’s powers solely on the subjective reasoning, rest on public purposes. These
chapters also discuss the possibilities and limits of the application of the mentioned legal
systems provisions to the characterization of the legal status of public administrative
body, as a party to the contract, in national law. The third chapter comparatively
analyzes the administrative contract doctrine, concentrating on its perception in the
French law, which is based on the recognition of unequal contractual status of public
administrative body in respect of a contrahent party. First of all, the causes of formation
of this doctrine are discussed here, namely that this doctrine was significantly influenced
with the concept of the single personality of the State (its public administration) as
public authority, and also with the rather conservative approach to the civil law
provisions, being logically followed by the attribution of all special imperative

regulation of contracts (as procurement, concession contracts) to the administrative law
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sphere. Further in this chapter the problems concerned with controversial application of
the concept of public service are analyzed, revealing that such controversy is caused by
the fact that the reasoning of this concept is extensively based on the functional character
of a public administrative body’s status, and this leads to rational criteria unfounded
attribution of many of civil contracts to the area of the administrative law, regarding
them as administrative contracts. Finally, in this chapter clauses exorbitantes are
analyzed in detail, assessing whether these clauses can be reasonably viewed as the
prerogatives of the public administrative body in the contract. In this respect, it is
analyzed by using the comparative method, whether these clauses establish a different
contractual status (prerogatives) of this body, compared to its status in the civil contract,
if so — whether only in the scope of French national law, or would they be regarded as
such also in the law of other countries (including - Lithuania). After that it is assessed,
whether the public government powers to intervene in the concluded contract on the
motive of achievement of the public interest can be reasonably considered as the
contractual rights of public administrative body, bearing in mind the overall restriction of
such interventions, based on the protection of fundamental and civil rights, and the
regulation on the consequences of such interventions in civil law.

Finally, the third part of the research — “The legal regulation and jurisprudence on
the legal status of public administrative body, as a party to the contract, in Lithuanian
law”, is devoted to a thorough research of Lithuanian positive and case-law on the item
of dissertation. The research in this part is based on the analysis of all of the types of
contracts, to which public administration body may be a party, but due to the limited
scope of the dissertation, the results are presented according to the largest groups of
those contracts. The additional reason of that is that the jurisprudence has not been
developed on all of these contracts yet. The first chapter of this part deals with the
Lithuanian positive law provisions, normatively assigning contracts, to which public
administrative bodies are the party, to the area of the civil law. The research showed that
the vast majority of these contracts are not normatively legally characterized as civil
contracts, therefore there is a significant need of systematic interpretation of their legal
nature. In the second chapter detailed analysis of Lithuanian case law on these contracts
and the status public administrative body, as the contracting party, is carried out. Here

the research focuses at problems, concerned with the legal evaluation of the pre-
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contractual actions of these bodies, having a form of the administrative acts, with the
reasonability of the elimination of specific civil contracts form the scope of civil law and
with the legal evaluation of contracts, concluded in the public areas of law, such as tax
law, the European Union financial support and others, thereby also considering the
reasonableness of their so far episodic treatment as administrative contracts. The third
chapter of the research covers the application of the principle of contractual freedom in
regard to contracts, to which public administrative body is a party, describing the nature
and causes of the limits of that freedom, and considering, whether the said principle
applies equally to all of the said contracts and is the nature of the contractual freedom’s
limits different in civil and public law contracts. Finally, the fourth chapter of this part of
research is devoted to the analysis of the balance of contractual rights of public
administrative body and the contrahent, centered at the determination of distinctive
features of the said body’s rights to modify or terminate the contract unilaterally and
rights of the supervision and control in contract’s performance. The research here was
aimed at the assessment, whether it is reasonable to interpret these rights as the
prerogatives of the public administrative body, based on public government powers and

determining the inequality of the contracting parties.

Conclusions

1. The legal grounds of the public administrative body’s contractual status lie in
its civil and administrative subjectivity, though in different scope. The notion of
competence, functions, powers and discretion of the public administrative body in the
most common sense means the scope of its capacity and the legally imposed power to
make legal acts. In the legal notion of these elements their political meaning and
coherence with the State’s sovereignty is diminished because of the impact of rule of
law. Even being the elements of administrative subjectivity, competence, functions,
powers and discretion must not be equated to the governmental powers. The power of
public administrative bodies to conclude contracts is not based on the power of direct
execution, neither is it supported by the legal coercion powers. In this respect their

power to conclude contracts is not different than the respective legal power of other

24



persons. The administrative discretion, as its meaning of political freedom to act under
the rule of law becomes extinct, is related to the official duty of proper legal decision
making. Therefore the notion of administrative discretion also must be separated from
the notion of freedom of contract. Generally, the previously indicated elements can be
attributed to the contractual legal status of a public administrative body only to the
limited extent, whereas the concept of the legal person and the civil subjectivity
constitute the background of this status, even when the public administrative body is
contracting in the sphere, which is regulated by the public law. The distinctive features
of its civil subjectivity are determined by its special civil capacity. The later
encompasses the public administrative body‘s competence, functions and powers, but
only to the extent, to which they are not linked to political and governmental powers and
all together constitute the special aims of its activity, to which this special capacity is
limited. Though the balance of the contractual rights of the public administrative body
and the contrahent party might, and even must be regulated by special legal rules, the
governmental powers cannot be implicated to the civil subjectivity and the contractual
status of the public administrative body, as the implication of these powers would be
incompatible with the principle of the civil legal equality of persons. This principle
embodies the fundamental and general principal guarantee for the autonomy of private
individuals, from which their civil rights derive. Thus the legal personality of the public
administrative body is based on the common rights to property, freedom of economic
activity and freedom of contract on the same grounds, on which these rights and
freedoms are vested to other legal persons. Neither the fact, that these rights and
freedoms are limited by imperative legal rules, nor the fact, that public administrative
bodies partly participate in the creation and development of these legal rules is a reason
to attribute the realization of governmental powers to the public administrative body’s
contractual status.

2. As the society is vastly involved in modern public administration activities on
the voluntary self-regulation grounds, the management in this administration is no more
limited to overbearing instructions and inevitably converges with the spheres of civil
activities. However, in the legal system the notion of public administration is restricted
to the finite areas of public activities, not including the sphere of civil contracts, despite

that these might be used for the purposes of public administration. The public
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administration cannot be strictly divided from the executive branch of the State’s
powers. The interconnection between them substantiates the interpretation of the public
administrative body’s status, as of the public government. Its law implementing activity
is realized by adopting the administrative regulation acts, as permanent secondary
legislation, and implementing law ad hoc by the individual administrative legal acts. As
the executive acts, the latter are substantiated with special features, like the
administrative binding power of the act, the administrative subordination of persons to
the will of the public administrative body expressed in this act, the force of direct
execution of this act, supported by the realization of the State’s coercion powers.
However, the public administration is not limited by the previously mentioned legal
means of the State’s executive power. Especially when the contract is chosen as the legal
mean of public administration, the executive mode of the implementation of law in it
becomes substantively changed. The legal instruments of implementation of law in the
horizontal administrative relations, as well as in civil contractual relations, are based on
voluntary arrangements of public administrative bodies with other persons. Therefore, in
the horizontal types of administrative relations, administrative acts can have a sense of a
civil transaction or be only one of the supporting legal facts, on which the main
contractual relation is based. Neither such administrative acts, nor the contracts have any
special administrative features, related to the governmental executive powers of action.
There are no manifestations of administrative binding power in the contract, but the
legally binding power of the contract, which is based on the autonomy of will and
voluntary agreed intentions to make the contract binding, constitutes sole and self-
sufficient source of the contractual obligation. The contractual legal means can be used
in the realization of horizontal administrative relations as far as the contractual freedom
of public administrative bodies is not constrained with their direct statutory duties. Thus
the contracts concluded by these bodies in the sphere of the public law are the legal
instruments, having a separate significance, and may not be featured as being similar to
administrative acts. The binding power of such contracts is of the same nature, as in civil
contracts. Subsequently, the binding power of the contract, not the governmental
executive power is the legal basis of the implementation of law and rights of the public

administrative body in the scope of the contract.
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3. The imperatives of the implementation of public interest and the State’s
functions are the necessary features of the legal personality of public administrative
body. These imperatives constitute the difference between public and private legal
personality of persons, yet they are not the basis for the distinction of civil and
administrative subjectivity of the public administrative body, because both kinds of its
subjectivity have a functional nature. Therefore the above mentioned imperatives must
be considered as the functional elements of the contractual status of this body, would it
be contracting in the public, or in the civil field of law. Yet the implementation of the
State’s functions, the public interest and therefore adopted imperative legal rules cannot
be assimilated to the implementation of governmental executive powers, neither these
functional elements constitute grounds to assign authoritative prerogatives to the public
administrative body, as a party to the contract. The legal concept of the public interest is
substantially based on the necessity of protection of the subjective legal rights, seeking
the integrity of public and private interests. This, as well as the principle of legality,
serving as the main legal remedy due to the protection and defense of these rights,
substantiates the overall need to subordinate the ultimate decision making power in the
process of the implementation of the public interest to the judiciary function. Acting as a
party to a particular contract, the public administrative body has no features of
impartiality, subsequently, even in the motive of the protection of public interest the
prerogatives to decide ultimately on the restriction or withdrawal of the subjective rights
of the contrahent party, may not be assigned to that public administrative body, as they
would be exceptionally unfounded. Furthermore, considering that even the civil property
rights of the State and its institutions coincide with the public interest, and thus are
regulated by imperative legal rules, still the power of these legal rules is equally binding
to both of contracting parties. So the need of implementation of these rules is consistent
with the principle of civil equality of persons and does not necessarily imply that the
public contracting party must be provided with the authoritative powers exceeding the
rights and powers of the contrahent. Finally, social, economic and even political
functions of the State can be realized either in governmental, or in civil economic
activities, using as the legal instruments administrative acts or contracts. In the legal
system this functional criteria might be taken in to consideration to the extent, to which it

is embodied in the legal executive function of the State. Though, supposing, that the
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contract cannot be referred as one of the legal instruments of the State’s executive
powers, the aims of the implementation of the State’s functions is not the reason to
attribute the powers of authority to the contractual status of the public administrative
body.

4. In the international systems of law the legal concepts, such as civil-commercial
matter, economic activity and economic unit, as well as single economic entity are based
on the idea of dualistic personality of the State and its institutions, which caused the need
to separate the authoritative and proprietary or economic status of these subjects and
further resulted in the distinction of their acts to acta iure imperii and acta iure gestionis,
I. e. the acts of sovereign rights as being different from the acts of common private or
adequate to them rights. Though in the private international law only the provision of
narrower scope, that is, that only civil commercial actions of the State are clearly distinct
from its governmental activities, was recognized as the international custom,
nevertheless the concept of civil-commercial matter is interpreted and applied quite
widely. On the contrary, the notion of acts of sovereign right is applied in narrow scope,
exceptionally when these acts are clearly connected with the essential and directly used
sovereign powers of the State, disregarding the general relation of the legal status of
public bodies to the public interests, functions and goals. The powers and acts of public
subjects, which do not go beyond those existing under the rules applicable to relations
between private individuals, and therefore are not different from the acts of the later, are
not recognized as acta iure imperii, and the characterization of such powers in national
law, as the powers of public administration, is not conclusive in this respect.
Accordingly, the decisive qualifying criterion is the subject and the nature of the legal
relationship, regardless of the subjective causes of entering into it. In the European
Union competition law the concepts of economic unit and single economic entity are
applied to the State’s institutions, even if their legal status is regulated by the public law,
nor the institution‘s integration in the system of public administration is the obstacle to
treat it as the public economic unit. Moreover, it is acknowledged, that the same
institution may act as the authoritative regulation body beside the realization of its
proprietary rights. The general principle of interpretation of the notions of economic unit
and economic activity is their explanation lato sensu, thus the exception of acta iure

imperii, which is one of the grounds to exclude the application of the latter to the State’s
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institutions, is interpreted restrictively. Thereby this exception must refer to the essence
of the State’s sovereignty, the powers which exceed the powers exercisable by any
individual and, particularly, the powers relating to the exercise of the power of
constraint. The exercise of the State’s powers and the economic activity must be
examined separately, because the fact, that one part of the activity is related to the
exercise of the State’s powers does not preclude treating it as economic activity in the
rest of it. Also it must be taken into account, if such powers of a particular State’s
institution are exercised in practice on a regular basis, or sporadically, occasionally or
exceptionally and wether they represent a very minor part of the activities. Even the
essential domain areas of the State’s sovereignty can be delegated and lose the character
of the State’s sovereign powers to some aspect or extent, subsequently, according to the
objective criteria they might then fall into the scope of the notion of economic activity.
Notwithstanding that the State’s sovereignty encompasses the powers to organize its
administration as it deems necessary to the achievement of public functions and goals of
the State, and thus to imbue certain institution with official authority, these powers do
not embrace all the functions of general interest. The sole fact, that some activity is
carried on behalf of the State as its function is not decisive in the evaluation of its
economic character. So the interpretation of concepts of civil — commercial matter,
economic activity and economic unit commonly gives provisions to treat the status of the
public administrative body, as of the public authority, quite restrictively, mostly
disregarding the functional character of it and narrowing it to the scope when it is based
purely on the official executive powers of the State. Though the interpretation of the
above mentioned concepts in the European Union law is relatively autonomous,
nevertheless it provides sufficient guidelines for the evaluation of the contracting public
administrative body’s legal status in national law, in the aspects of acta iure imperii and
functional criteria. When the exercise of the State’s essential powers clearly is not
assigned to the State and its institutions in the European Union law, there is no reason to
attribute these powers to these bodies in national law either. The manifestation of the
State’s official governmental powers, especially the power of constraint is the most
apparent and sound criteria of acta iure imperii, which must not be unreasonably
extended to the wide interpretation resting on the concepts of public interest and the

State’s functions in which the interconnectivity with the essential sovereign powers of
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the State is lost. The said extensive interpretation directly causes the controversial
jurisprudence of the Court of Justice of the European Union on that question. Thus the
possibility to rely on the latter in the national law, seeking to justify the attribution of the
State’s essential powers to the public administrative body’s legal status, is diminished
and the national law provisions regarding the contractual status of it must be based on
the restrictive interpretation of its functions and areas, considered as governmental
executive powers.

5. In the doctrine of administrative contract the interpretation of the legal status of
contracting public administrative body, as of the public government, was significantly
influenced by the concept of the single legal personality of the State (its institutions), as
well as by the approach, that all imperative regulation of contractual relations exceeds
the limits and grounds of private law, and therefore these specially regulated relations
were unambiguously attributed to the scope of the administrative law. The application of
the concept of public service resulted in the vast numbers of types of civil contracts
being considered as the administrative contracts, based on the arguments of the
functional purposes and the governmental powers of the public administrative bodies,
although in other countries the same types of contracts came under the regulation of
private law. Only in the limited scope of French national law the most clauses
exorbitantes do imply the inequality of contracting parties, while in other countries
(including Lithuania) these clauses would be not considered as the manifestation of the
prerogative powers of the public administrative bodies, exceeding the limits of the
individual powers falling under the scope of civil law, because these powers actually are
analogous to the civil contractual rights. Especially this refers to the right of unilateral
termination or modification of contract (without the supervision of the court), agreed in
the same contract, the right of unilateral termination resulted in the breach of contract,
the right of modification of contract on the change of circumstances and the right to
impose the contractual sanctions. Likewise, the supervision and control rights of public
administrative bodies in the performance of the administrative contract are not
substantially different from rights and defense remedies of a creditor under the civil law.
Though they are formalized as administrative legal acts, they are not supported by the
legal remedies of pure administrative nature and are not directly executed; therefore the

means of control and supervision in administrative contract can be equated to
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administrative legal acts only formally. The binding power of these acts is not essentially
different from the binding power of the legally based demands raised to the defaulting
party. Yet the prerogative powers in the administrative contract, based on protection of
public interest, have the essence of the interference into the contract and the subjective
rights of the contracting party by legislative or regulative means. These powers, as being
of extra-contractual and authoritative nature, are not relevant to the contractual rights of
the public administrative body and may not to any extent be compared to the latter.
Interventions into the contract are restrained by the general principles of law, naturally,
the legal mechanisms of the protection of private rights, such as fait du prince, have
general character and are applied to the protection of these rights in administrative
contract as well as in civil contract. Given the completely different nature of the
contractual rights and the public authority based powers to intervene into the contract,
and therefore discerning the authoritative extra - contractual powers of public
administrative body from his contractual rights, the contractual status of this body in
administrative contract has to be considered as having no essential differences than its
contractual status in civil contracts.

6. Lithuanian statutory law regulates the vast number of contracts, in which the
public administrative bodies are a party, both in the field of civil and the public law. The
determination of the status of these contracting bodies generally lies under the provisions
of the Civil Code of the Republic of Lithuania (Article 1.1, paragraph 2) and the Law on
Administrative Proceedings (Article 2, paragraph 16). The decisive criteria for excluding
some types of legal relationships from the scope of civil law are substantially related to
the direct implementation of the State’s essential powers on the statutory grounds.
Contracts of public administrative bodies, which in the civil laws are explicitly regulated
as civil contracts, are interpreted in Lithuanian courts on reasonable criteria, emphasizing
that the public administrative body is acting on the equal grounds like any other person
and is realizing its proprietary status, while the fact, that these (pre)contractual legal
relations are de jure closely connected with the public administration and that the
contractual actions of public administrative bodies are formalized in a shape of the
administrative legal acts, is considered to be irrelevant. Therefore in these legal relations
contracting public administrative body is not considered as the public authority and the

link of its status to the realization of public interest and the State’s functions is also not
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decisive, as it does not change the nature of the contractual relation. The jurisprudence of
Lithuanian courts, in which the civil contracts of special character are classed under the
administrative law arguing, that the contracting public administrative body has a status
of the public authority, should be viewed critically. This jurisprudential approach is
unreasonably grounded on the equation of all kinds of miscellaneous public
administration activities to the exercise of the State’s essential powers, disregarding the
difference between the horizontal types of administrative relations and those, based on
the administrative subordination, and, finally, on the extensive interpretation of the
public interest and the State’s functions as of the essential functions or powers of the
State, without revealing any consistent jurisprudential criteria for defining the later. The
Lithuanian courts mostly do not take the advantage to rely on the European Union courts
jurisprudence on this matter. The inequality between the contracting parties is stated only
on the reason, that the contracting public administrative body has the right of unilateral
termination or modification of contract or the supervision and control rights in the
contractual performance. But the traditional view, that these rights are powers, imposed
in to the contract from statutory legislation and exceeding the limits of powers of
individuals, regulated by civil law, is not based on the systemic interpretation of law: the
provisions regulating these contractual rights both in administrative and civil law are not
being compared in this respect. On the other hand, the principle of the contractual
freedom is explicitly or implicitly recognized in the contracts of public administrative
bodies, despite that there is some lack of wider explanation of the difference between
this freedom and administrative discretion and in some cases these categories are
mistakenly identified.

7. Under the analysis of statutory regulation, critically assessing the practice of its
application, it must be concluded, that the limits of principle of contractual freedom in
all the contracts, to which the public administrative bodies are a party, is determined by
the supremacy of imperative rules of law to the contract. The realization of the public
administrative body’s contractual rights can materially coincide with the realization of its
competence, functions and even some powers and, inter alia, is formalized by passing
administrative legal acts. Nevertheless, the basis of the contractual obligation of the
public administrative body and the contrahent lies not in these acts, but only in the

biding force of the contract. Thus despite the imperative regulation and standardization
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of these contracts, the rights to unilaterally modify or terminate the contract derives from
the contract itself, are realized under the provisions of it and under the imperative legal
norms, which are applicable to that contract. The legal grounds of these rights meet the
general grounds, regulated by civil law. In Lithuanian law there are no general
provisions legitimizing the prerogatives of the public administrative bodies to terminate
or modify a contract on the grounds of the protection of public interest. The supervision
and control rights in the contractual performance is genuine to all contracts, concluded
by the public administrative bodies, however these rights are not supported by the legal
means of purely administrative or coercive nature. In case of the refusal to obey to the
provisions of these control and supervision acts and, subsequently, in case of the breach
of contract, the only legal remedies usually applied are the termination of contract, the
responsive refusal to perform the contractual obligations or the claim to return the
unreasonably received performance. These remedies meet the usual legal remedies of the
protection of creditor’s rights in civil law. Therefore the public administrative body, as a
party to the contract, does not act as the body of public authority. However, the
conclusion of contract does not preclude it from exercising the authority powers beyond
the scope of the contract. Additionally, the fact of the breach of particular contract might
constitute a ground for imposing not only contractual, but also the separate kind of
administrative liability. Then the public administrative body’s functions to apply
administrative liability, according to the special conditions of it, are not restricted only
by the fact, that this body is also the party to the contract. This must be regarded as a
phenomenon of the coincidence of different legal statuses of the public administrative
body, but the above mentioned possible interventions into the contract and the
application of liability cannot be considered as his contractual rights. These extra
contractual actions are sufficiently regulated by the Lithuanian law, which provides the
general restriction to intervene into the contract by the means of authority, allowing such
interventions only at exceptional grounds, thus ensuring the protection of private
subjective rights and legitimate expectations. The granting and the legitimation of the
general and unrestricted prerogatives to the contracting public administrative bodies

would be incompatible as contradictory to the existing regulation.
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VieSojo administravimo subjektas kaip sutarties Salis (reziumé)

Nagrinéjama mokslo problema. VieSojo administravimo subjektai pirmiausia
suvokiami kaip vykdomosios valdZios, tvarkancios krasto reikalus, arba savivaldos dalis
(Ju 1staigos), politikos, jstatymy, valstybés funkcijy ir vieSojo intereso jgyvendintojai ir
jiems jstatymais suteikty valdingy ijgaliojimy vykdytojai. Taciau Salia to jiems
suteikiamas ir vieSojo juridinio asmens statusas, kuriuo remiantis civiliniuose
santykiuose Sie subjektai dalyvauja lygiais pagrindais kaip ir kiti $iy santykiy dalyviai.
Dalyvaudamas ikisutartiniuose ir sutartiniuose santykiuose, vieSojo administravimo
subjektas savo, kaip sutarties Salies, teises jgyvendina iSleisdamas nustatytos formos
aktus, kurie administracinés teisés poziiiriu atitinka individualaus administracinio akto
(sprendimo) pozymius. Taigi, vie$ojo administravimo subjekto, kaip sutarties Salies,
teisinis statusas yra dualistinis. Administracinio ar civilinio statuso priskyrimas Siam
subjektui lemia sutartiniy santykiy, kuriuose jis dalyvauja, kvalifikavima, gincy dél jy
teisminguma, teisés principy ir normy aiskinimo ir taikymo jiems taisykles. Sio statuso
dualizmo problema yra vienas pagrindiniy diskursy S$iuolaikinéje civilinégje ir
administracingéje teis¢je.

Valstybés funkcionavimas nieckuomet nebuvo jsivaizduojamas be jos turtiniy
teisiy jgyvendinimo ir disponavimo viesgja nuosavybe, jskaitant tiking ir fiskaling jos
veiklg. Lietuvos, kaip ir daugelio kity Saliy teiséje nuosavybés teisé¢ ir dél jos
susiklostan¢iy asmeny turtiniy ir su jais susijusiy neturtiniy santykiy teisinis
reguliavimas yra civilinés teisés domenas. Sutartis yra civilinés teisés institutas ir
reguliavimo dalykas, nepriklausomai nuo to, kas yra jos $alis - privatus asmuo ar vie$ojo
administravimo institucija. Civilinés sutar¢iy teisés normos nukreiptos pirmiausia bitent
1 privaciy sutarties Saliy santykiy teisinj reglamentavimg, ir jy teisiy ] nuosavybeés
nelie¢iamuma, tkinés veiklos laisve ir iniciatyva, lygiateisiSkumg apsauga. Todél kai
turtiniai teisiniai santykiai, susij¢ su valstybés materialaus turto disponavimu, susiklosto
sutarties pagrindu, valstybé ir jos institucijos juose nelaikoma veikiancia Kkitais
pagrindais, nei privatlis asmenys, taip saugant pastaryjy, kaip teisés subjekty, autonomijg
bei minétas fundamentalias ir jas atitinkancias civilines teises nuo nepagristo apribojimo,

kurj galéty sukelti vieSojo administravimo subjekty turimy valdzZios priemoniy
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naudojimas prie§ privacig sutarties Salj. Atitinkamai, vieSojo administravimo subjekty
administracinio statuso elementai, tokie kaip administraciniy jgaliojimy, vie$0jo intereso,
valstybés funkcijy jgyvendinimas, Siuose sutartiniuose santykiuose nelaikomi
lemianciais ir nekeicia $iy santykiy pobtidzio. Taciau sutariy instituto plétra j vieSosios
teisés reguliuojamas sritis tokiam vertinimui kelia i8Stkiy. Teismy praktikoje
kvestionuojama, kad su viesosios teisés sritimis susijusiose sutartyse jos $aliy santykiai
susiklosto $aliy lygiateisiskumo pagrindu. Sie sutartiniai santykiai priskiriami
administracinés teisés sri¢iai, motyvuojant, kad vieSojo administravimo subjektas, kaip
sutarties Salis, veikia valdZzios subjekto statusu, ir kad S$io subjekto ir privataus
kontrahento tarpusavio santykis yra pagrjstas valdzios — pavaldumo (subordinacijos)
principu. Atsizvelgiant | lygiateisiSkumo ir valdzios - pavaldumo (subordinacijos)
priesStaringuma, tuo, manytina, kei¢iama ir iskreipiama substantyvi sutarties, kaip teisinio
instrumento, esmé. Sutartis bandoma prilyginti vieSojo administravimo formai arba netgi
administraciniam aktui. Lietuvos teisés moksle esti sitilymy teisiniame reglamentavime
jtvirtinti administracinés sutarties instituta, remiantis Prancizijos teiséje iSvystytos
administracinés sutarties doktrinos pavyzdziu, kuri postuluoja Sios sutarties Saliy
nelygiateisiSkumg, vieSojo administravimo subjektams sutartyje suteikiant prerogatyvas.
Bet prilyginant sutartj administraciniams aktams, tuo neigiamas sutarties naudojimo
vieSojoje teiséje teisinis racionalumas. Vienasalio asmens teisiy jtakojimo instrumentas
yra butent administracinis aktas. Tuomet lieka atviru klausimas, kokig prasme turi
sutarties sudarymas vieSojoje teis¢je? Manytina, kad Sio instrumento pasirinkimas
viesosios teisés reguliuojamuose santykiuose yra, visgi, racionalus, taigi ir sutartis juose
turéty turéti savarankiska reikSme. Atitinkamai, kyla pagrjsta prielaida, kad sutarties,
kaip savireguliacijos teisinio instrumento, substantyvi prasme¢ 1§ esmés keicia
reguliavimo valstybés valdzios pagrindais elementg aptariamuose santykiuose. Tuomet
logiskai sekty, kad vieSojo administravimo subjekto statusas ir Sios rii§ies sutartiniuose
santykiuose gali biiti siejamas tik su sutarties Saliy lygiateisiSkumu, o ne su vieSgja
valdzia ir administracine subordinacija. Atitinkamai, tai, kokiu pagrindu juose

konstatuojamas Saliy nelygiateisiSkumas, reikalauja visapusiskos mokslinés analizés.

Lietuvos teisin¢je sistemoje egzistuoja plati turtiniy teisiniy santykiy jvairoveé,

kuriuose vieSojo administravimo subjekty teisinio statuso apibrézima lemia vieSojo ir
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privataus jy statuso sanglauda. Tokioms santykiy sritims nuo seno priklauso
subsidijavimo, koncesijy, i§ dalies — kai kuriy vieSyjy pirkimy, ypac glaudziai susijusiy
su valstybés esminiy funkcijy jgyvendinimu, santykiai, socialinés paramos santykiai ir
kt. Lietuvai jstojus j Europos Sajungg ir émus administruoti jos struktiiriniy fondy
skiriama parama, ypa¢ iSsiplété §iy santykiy sritys ir apimtis. Siuolaikingje valstybéje
visi Sie santykiai vieSosios teisés srityje susiklosto tiek administraciniy akty, tiek sutarciy
pagrindu, dubliuojan¢iy zinomas civiliniy sutarCiy (panaudos, pasaugos, jvairiy
paslaugy, tarpininkavimo, investicijy, pirkimy ir kt.) formas. Taigi, valstybés ir jos
institucijy sudaromy sutar¢iy jvairové didéja, jos specializuojamos. Administracinio
teisinio statuso priskyrimo vieSojo administravimo subjektui, kaip $iy sutarciy Saliali,
pagrindas yra ir funkcinio pobudzio kriterijai: tuo, kad jis jgyvendina imperatyvias teisés
normas, valstybés funkcijas, vieSajj interesa, grindziamas jo teisinio statuso
i§skirtinumas (ir net vertinimas, kaip valdzios subjekto) jo kontrahento atzvilgiu. Ta¢iau
funkcinio kriterijaus taikymas, ypa¢ pleciamasis, lemia teorines mokslines diskusijas ir
teismy praktikos nevienodumg kvalifikuojant Siuos santykius. Pagrista daryti prielaida,
kad sutarties ir imperatyviy teisés normy santykis visuose $iy subjekty sutartiniuose
santykiuose turi esming reikSme¢. Veikdamas ne tik administraciniuose, bet ir civiliniuose
teisiniuose santykiuose vieSojo administravimo subjektas jgyvendina vieSgj] interesa,
kuris ir lemia poreikj atitinkamus santykius, inter alia, sutartinius, detaliai reglamentuoti
imperatyviomis teisés normomis. Siy sutaréiy reglamentavimas yra detalus ir
standartizuotas. Atitinkamai, §is subjektas visais atvejais turi imperatyvaus reguliavimo
jgyvendinimo funkcija minétuose santykiuose. Taciau vieSojo administravimo subjekto,
kaip vieSojo juridinio asmens, teisinis statusas taip pat yra funkcinio pobudzio, ir tai
nesudaro kliti¢iy sutartiniy santykiy, kuriuose jis dalyvauja, prigimtj ir pobiidj vertinti
kaip civilinius. Taigi, §i vieSojo administravimo subjekto administracinio ir civilinio
statuso sanglauda lemia poreikj analizuoti, kokia apimtimi tokie kriterijai, kaip santykio
reguliavimas imperatyviomis teisés normomis (imperatyviu teisinio reguliavimo
metodu), §iy normy, vieSojo intereso ar valstybés (savivaldybés) funkcijy igyvendinimas
gali biiti lemiamas Sio subjekto statuso sutartyje apibrézimo pagrindas ir ar Sie kriterijai
patvirtina sutarties Saliy nelygiateisiSkuma, t.y. 1§ esmés kitokj santykio tarp Saliy pobiidj
nei civilingje sutartyje. Tokia analizé yra aktuali ne tik nacionalinés teisés, bet ir

tarptautinés privatinés ir Europos Sgjungos konkurencijos teisés taikymo aspektu,
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kadangi nuo vieSojo administravimo subjekto statuso apibrézties priklauso asmeny teisiy
gynimo galimybés pagal Siy teisés sistemy normas. Be 10, pastarosiose teisinése
sistemose pateikiamos bene iSsamiausios nuostatos dél valstybés (jos institucijy), kaip
valdzios subjekty, statuso vertinimo acta iure imperii iSimties taikymo aspektu, ir
suformuoti Sio vertinimo principai, kuriy pritaikymo sglygos sutar¢iy kvalifikavimui
nacionalinéje teis¢je turi buiti jvertintos, darant prading prielaida dél jy koncepcinés
reik§més. Analizuojant minéty funkciniy kriterijy taikymo praktika Lietuvoje, matyti,
kad vieSojo ir privataus Siy subjekty statuso sanglaudos sglygomis teisés mokslo ir
teismy jurisprudencijos pateikiamas Sio subjekto, kaip valdzios subjekto, statuso
vertinimas daznai yra paremtas nepagristu Sio subjekto vieSojo statuso elementy
akcentavimu ir absoliutinimu (inter alia — politizavimu), o Sio vertinimo pagrindimas
racionaliais teisiniais argumentais ne visuomet yra pakankamas. Nepaisant to, kad
galimai tokio pagrindimo pilna apimtimi pateikti yra nejmanoma, teisiniam minéty

sutarc¢iy kvalifikavimui funkcinio kriterijaus taikymo riby apibrézimas yra butinas.

Taigi, 81 disertacija yra skirta detaliau nagrinéti minétas dvi problemas: funkcinio
pobudzio Kriterijy racionalumo ir reik§meés, apibréziant viesojo administravimo subjekto,
kaip sutarties Salies, teisinj statusa, bei jy taikymo riby nustatymo problema ir sutarties
Saliy nelygiateisiSkumo postulavimo sutartiniuose santykiuose, kuriuose $alimi dalyvauja
minéti subjektai, teisinio pagristumo problema. Lietuvos teiséje esant kontraversiSkam
vieSojo administravimo subjekty sudaromy sutariy reguliavimo ir jy statuso Siuose
santykiuose vertinimui ir atsizvelgiant ] minétas bepradedancias klostytis tendencijas dél
nelygiateisiSkumo principo jtvirtinimo kai kuriy Siy sutar€iy atzvilgiu, manytina, kyla
esminis §io subjekto statuso elementy visuminés ir sisteminés analizés poreikis,
neapsiribojant nacionaline teise ir konkreciy instituty, tokiy kaip administraciné sutartis,
nagringjimu. Siame darbe néra vertinama sutartiniy santykiy priskyrimas
administraciniams ar civiliniams pagal jy dalyka, o siekiama tik i$siaiSkinti, ar kriterijai,
susije su vieSojo administravimo subjekto, kaip sutarties Salies, statusu, yra apibréziami
teisingai ir ar jie lemia Saliy nelygiateisiSkuma sutartyje. Disertacijoje stengiamasi
pateikti holistinj pozitrj i minéty subjekty statusa sutartyje, i§ anksto minéty sutar¢iy
neskirstant j civilines ar administracines. Si disertacija néra administracinés sutarties

doktrinos ,,perzitira“. Pastaroji tyrinéjama siekiant tik iSsiaiskinti, ar (ir kuo) teisiskai yra
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pagrista viesojo administravimo subjekto, kaip sutarties Salies, prerogatyvy koncepcija,
kokios yra jos susiformavimo teisinés prieZastys bei salygos ir kokios yra Sios
koncepcijos pritaikomumo galimybés Lietuvos teiséje vieSojo administravimo subjekto
teisiy sutartyje apibrézimo aspektu. VisapusiSska minétos doktrinos jtvirtinimo Lietuvos
teiséje galimybiy (pagal Pranciizijos ar Vokietijos pavyzdj) analizé yra atskiro mokslinio
tyrimo dalykas, taciau Sio disertacinio tyrimo rezultatai d¢l funkcinio kriterijaus taikymo
riby ir Saliy nelygiateisiSkumo sutartiniuose santykiuose, kuriuose dalyvauja vieSojo
administravimo subjektai, konstatavimo pagrjstumo galimai bity i§ dalies tam
reikSmingi.

Tyrimo objektas. Esminiai vieSojo administravimo subjekto teisinio statuso
elementai, jy priskirtinumas minéto subjekto, kaip sutarties Salies, statusui ir reikSme
sutartiniy  santykiy, kuriuose dalyvauja S$is subjektas, teisiniam kvalifikavimui.
Disertacinio tyrimo objektas yra apribotas Siy subjekty statuso vertinimu bitent
turtiniuose sutartiniuose santykiuose. Atsizvelgiant j jzangoje nurodyta bendrateorinj ir
tarptautin] aspekta, néra jmanoma analizuoti vieS$ojo administravimo subjekto statusa
sutartyje visiSkai atsietai nuo valstybés kaip teisés subjekto ir institucijy, per kurias ji
veikia, statuso sampratos, taigi tyrimas apima ir valstybés sudaromas sutartis, taip pat ir
turinias tarptautinj privatinj elementg. Taciau vieSosios tarptautinés sutartys tarp
valstybiy néra analizuojamos, atsizvelgiant j darbo orientacijg atskleisti biitent valstybés
(Jos institucijy) ir privaiy asmeny tarpusavio santykj sutartyje. VieSyjy juridiniy
asmeny, neturinéiy vieSojo administravimo jgaliojimy, statusas sutartyje yra
analizuojamas tik tiek, kiek teisés teorijos ir jurisprudencijos nuostatos dél to yra
reikSmingos apibréziant ir vieSojo administravimo subjekto statusg. VieSojo
administravimo subjekto teisinés atsakomybés ir zalos atlyginimo problematika
disertacijoje néra analizuojama (tokia analizé jau yra atlikta U. Gailitinienés disertacijoje
,Atsakomybé uz vieSojo administravimo subjekty asmenims padaryta Zalg Lietuvoje*?).
Nagrinéjant ES konkurencijos teisés nuostatas tyrimas taip pat yra koncentruotas ne j
valstybés (jos institucijy) atsakomybe uz konkurencijos teisés pazeidimus, o tik ]

pagrindus ir principus, pirmiausia tuos, kurie lemia tkio subjekto statuso priskyrima

22 Gailiiniené U. Atsakomybé uz vieojo administravimo subjekty asmenims padaryta Zala Lietuvoje. Daktaro
disertacija. Vilnius, 2013.
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Siems subjektams, o, antra, tuos, dél kuriy yra daroma acta iure imperii iSimtis,
atleidziant Siuos subjektus nuo Sios teisés sistemos normy taikymo.

Tyrimo praktiné reik§Smé. Teismy praktikoje taikant teorines nuostatas,
apibréziancias vieSojo administravimo subjekty statusg, neiSvengiama kontraversisko jo,
kaip sutarties Salies, teisinio statuso vertinimo. Sis tyrimas tuo tarpu gali bati
reikSmingas, kaip identifikuojantis problemas ir prieZastis, saglygojancias tokj nevienoda
teisés taikyma, ir teikiantis gaires dél Sios praktikos vienodinimo. Sprendziant dél naujy
teisiniy instituty, tokiy kaip administraciné sutartis, jdiegimo nacionalinéje teiséje, taip
pat bitina pirmiausia praktikoje jau iSkilusiy problemy, kvalifikuojant sutartinius
santykius, analizé, nes, esant jau susiklosciusiai vertinimo praktikai, vien teorinis
modeliavimas ir jo pagrindu nustatytas teisinis sureguliavimas, neduoty teigiamo
rezultato. Tarpsisteminis lyginamasis tyrimo pobudis leisty jvertinti vieSojo
administravimo subjekto, kaip sutarties Salies, statuso apibrézimo Kkriterijus, Kurie turi
biti patikrinti ne tik minétos doktrinos ar apskritai, nacionalinés teisés, ,,rémuose®,
taCiau ir jy sgveikos su kitomis teisés sistemomis bei jy pritaikomumo praktikoje
aspektu.

Darbo tikslai ir uZdaviniai. Atsizvelgiant j pateikta temos problematika, $i0
disertacinio tyrimo tikslas - iSnagrinéti pagrindines vie$ojo administravimo subjekto
teisinio statuso apibrézimui reikSme turincias koncepcijas bendrojoje teisé€s teorijoje,
tarptautin¢je privatinéje teiséje, ES konkurencijos teis¢je bei administracinés sutarties
teorijoje ir atskleisti jy pritaikomumo galimybes Lietuvos teiséje, apibréziant minéto
subjekto, kaip sutarties Salies, statusg bei kvalifikuojant sutartinius santykius, kuriuose
Sis subjektas dalyvauja. Pagal §j tyrimo tikslg disertacijoje sprendziami Sie iSsikelti
uzdaviniai:

1. Isanalizuoti esmines vieSojo administravimo subjekto vieSojo ir privataus
teisinio statuso tarpusavio sanglaudos prielaidas, pagrindinius §io subjekto civilinio ir
administracinio teisinio subjektiSkumo elementus.

2. ISanalizuoti teisés teorijoje, tarptautin¢je privatinéje teiséje, EuUropos
Sajungos konkurencijos teiséje taikomus valstybés ir jos institucijy vieSojo ir privataus
teisinio statuso atribojimo koncepcijas, principus ir kriterijus bei nustatyti jy

pritaikomumo ribas nacionalinéje teis¢je.

41



3. ISanalizuoti administracinés sutarties doktrinoje pateikiamus vieSojo
administravimo subjekto, kaip sutarties Salies, statuso traktavimo kaip nelygiateisio
kriterijus ir palyginti Sio subjekto statusg administracingje ir civilingje sutartyje.

4. I8analizuoti sutartiniy santykiy reguliavimg Lietuvos teiséje, joje nustatytus
ir tatkomus vieSojo administravimo subjekto, kaip sutarties Salies, statuso apibrézimo ir
sutarciy kvalifikavimo kriterijus, jy tatkymo problematika Lietuvos teismy praktikoje ir
jvertinti sutartinio santykio Saliy traktavimo kaip nelygiateisiy priezastis ir racionaluma.

Disertacinio tyrimo hipotezé - Visose sutartyse vieSojo administravimo subjekto,
kaip jy Salies, teisinis statusas remiasi bendraisiais civiliniais pagrindais, o jo
administracinis subjektiSkumas ir vieSojo statuso funkcinio pobiidzio elementai nelemia
tokiy iSskirtinumy, kurie reikSty Sio subjekto ir jo sutartinio kontrahento
nelygiateisiSkumg sutartyje: nors jy teisiy pusiausvyra yra specifiné, taciau néra
administracinio subordinacinio pobtidzio, atitinka sutarties Saliy lygiateisiSkumo principa
ir neperzengia jprasty santykiy tarp sutarties Saliy riby.

Disertacijoje atlikto tyrimo pagrindu formuluojami §ie ginamieji teiginiai:

1. VieSojo administravimo subjekto teisinio statuso funkcinio pobiidzio
elementai yra bendri jo civiliniam ir administraciniam teisiniam subjektiSkumui, todél
visuose ikisutartiniuose ir sutartiniuose santykiuose jis jgyvendina vieSuosius tikslus ir
funkcijas, vieSgji interesg ir imperatyvias teisés normas, taciau, pasirinkes sutarting jy
1gyvendinimo forma, Sis subjektas nejgyja valdingo pobiidZio prerogatyvy kitos sutarties
Salies atzvilgiu.

2.  Tai, ar minéti funkcinio pobiidzio elementai sutampa su valstybés valdzios
jgyvendinimo galia, galima nustatyti pagal tam suteiktas teisines priemones. Sutartis
néra viena i§ valstybés valdzios jgyvendinimo priemoniy. Pleciamasis funkcinio
kriterijaus taikymas, apibréZiant vieSojo administravimo subjekto, kaip sutarties Salies,
teisin] statusg, néra pagristas — imperatyviy teisés normy, vieSyjy tiksly ir interesy
jgyvendinimo funkcijos néra pakankamas pagrindas prilyginti vieSojo administravimo
subjekto teisinj statusg sutartyje valdzios subjekto statusui.

3.  Kaip sutarties Salis, vieSojo administravimo subjektas nejgyvendina
valstybés suverenios valdzios. Jo funkcijy, susijusiy su valstybés valdzios jgyvendinimu,
vykdymas, turintis jtaka jau susiklosCiusiam sutartiniam santykiui, yra ekstrasutartinio
pobidZio ir vertintinas savarankiS8kai - kaip administraciné valdingo pobudZio
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intervencija j sutartj, o ne jo, kaip sutarties Salies, teisé (prerogatyva). Sistemiskai ji
nepriskirtina sutaréiy teisiniam reguliavimui, o vertintina pagal bendruosius teisés
principus ir normas, jtvirtinancius tokios intervencijos bendrgjj draudimg (ribojima) ir
leidZiamumo salygas.

Darbo mokslinis naujumas. UZsienio valstybiy ir Lietuvos teisés moksle iki Siol
néra atliktas sisteminis vieSojo administravimo subjekto, kaip sutarties Salies, teisinio
statuso tyrimas. Bendrosios teisés teorijos zinios apie valstybés, jos institucijy ir
privataus asmens sgveika, sprendziant dél vieSosios ir privacdiosios teisés sri¢iy
atribojimo aptariamos bendrateoriniuose?® ir atskiry teisés Saky (civilinés teisés,
administracinés teisés, tarptautinés privatinés teisés) mokslo Saltiniuose. VieSosios
valdZios, vieSojo administravimo sampratg, vie$aji interesg Lietuvoje placiau nagringjo,
pvz., A. Bakaveckas?’, A. Andruskevi¢ius®, U. Trumpulis®®, uzsienyje - M. Mann?’, M.
Foucault®, Th. J. Lowi®®, R. B. Denhardt® ir kt. Tuo tarpu valios autonomijos, sutarties,
jos laisvés ir jos Saliy lygiateisiSkumo koncepcijas bei jy ribas civilinéje teis¢je tyré V.
Mikelénas®, J. Gumbis®®>, S. Drazdauskas®, remdamiesi gausia uzsienio mokslo
jurisprudencija $iomis temomis. Siuo metu Vilniaus universiteto Teisés fakultete taip pat
rengiama disertacija ,,VieSosios teisés jtaka sutarCiy laisvés principo taikymui®. Taciau
1Ssamios tarpsisteminés vieSojo administravimo subjekty teisinio statuso analizés
Lietuvos ir uzsienio teisés moksle néra atlikta. Juolab, nenagrinétas Sio subjekto, kaip

sutarties Salies, statusas. Lietuvos mokslo Saltiniuose apie § subjektg kalbama ganétinai

2 Sabine G. H., Thorson Th. L. Politiniy teorijy istorija. Vilnius: Pradai, 1995; Jellinek G. Allgemeine Staatslehre.
Berlin: Verl. von J. Springer, 1929; Coker F. W. Organismic Theories of the State. Columbia University,
Longmans, Green & Co., 1910; Kelsen H. Grynoji teisés teorija. Vilnius: Eugrimas, 2002; Leonas P. Teisés
enciklopedijos paskaitos. Kaunas: Vytauto Didziojo universiteto Teisiy fakultetas, 1931; Hart H. L. A. Teisés
samprata. Vilnius: Pradai, 1997; Dworkin R. Rimtas pozitris j teises. Vilnius: Lietuvos raSytojy sajungos
leidykla, 2004, p. 260, 381-384, 410; Dworkin R. Teisés imperija. Vilnius: Lietuvos rasytojy sajungos leidykla,
2005 ir kt.

% Bakaveckas A. Lietuvos vykdomoji valdZia. Vilnius: Eugrimas, 2007; Bakaveckas A. Administraciné teisé:
teorija ir praktika. I dalis. Vilnius: Leidykla MES, 2012.

> Andruskevi¢ius A. Administraciné teisé: bendrieji teorijos klausimai, valdymo akty institutas, gin¢o santykiy
jurisprudenciniai aspektai. Vilnius: Registry centras, 2008.

% Trumpulis U. VieSojo intereso kategorija administracinéje teiséje. Daktaro disertacija. Vilnius, 2011.

27 Mann M. The Sources of Social Power. Volume I1. The Rise of Classes and Nation-States 1760-1914. Cambridge:
Cambridge University Press, 1995.

%8 Michel Foucault: Beyond Structuralism and Hermeneutics. The University of Chicago Press (2nd edition, 1983).

2 Lowi Th. J. Four Systems of Policy, Politics and Choice. Public Administration Review, Vol. 32, Nr. 4, 1972.

% Denhardt R. B. Viesyjy organizacijy teorijos. Vilnius: Algarve, 2001.

3! Mikelénas V. Sutaréiy teisé. Bendrieji sutaréiy teisés klausimai: lyginamoji studija. Vilnius: Justitia, 1996.

%2 Gumbis J. Sutarties laisvés teisinés ribos. Daktaro disertacija. Vilnius, 2002.

% Drazdauskas S. Bendrosios sutaréiy teisés vienodinimo jtaka Lietuvos sutaréiy teisei. Daktaro disertacija. Vilnius,
2008.
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lakoniskai ir tik 1§ konkreCios teisés Sakos (sistemos) pozicijy, pvz., apibréziant
administracin] Sio subjekto statusg laikomasi iSankstinés pozicijos tik jam priskiriant
vie$ojo intereso, valstybés funkcijy, teisés jgyvendinimg. Vengiama net kelti akivaizdZzia
jurisprudencing problemg dél minéto subjekto civilinio ir administracinio statuso
elementy sgveikos ir santykio vienuose i$ reikSmingiausiy valstybés, jos institucijy ir
privataus asmens sgveika iSreiSkianc¢iy teisiniy santykiy — sutartiniuose.

Lietuvos teisés moksle néra pateikiamos bendros sisteminés analizés dél Lietuvoje
civilinés ir vieSosios teisés srityje vieSojo administravimo subjekty sudaromy sutarciy, jy
teisinio reglamentavimo ir teismy praktikoje taikomy $iy sutar¢iy kvalifikavimo kriterijy.
Teisés mokslininky yra nagrin¢jamos atskiros sutariy rusys, pastaruoju metu didesnj
démesj skiriant vieSosios — privadiosios partnerystés sutartims (neseniai apginta Z.
Sutavigienés disertacija ,,Kapitalo valstybinis reguliavimas, jgyvendinant vie$ojo ir

%Y. Taip pat, Lietuvos teisés mokslo darbuose tik nedidele

privataus sektoriy partneryste
dalj vzima sutarties viesajame administravime analizavimo aspektas. Kai kuriuose jy,
sekant kai kuriy Saliy mokslo doktrina, keliama sutarties vieSojoje teiséje, kaip
administracinés sutarties, idéja. Siuo aspektu teisingai atkreipiamas démesys, kad nors
daugelis teoretiky administracines sutartis laiko vienu i§ administracinés teisés instituty,
taciau kol kas teorijoje ir praktikoje Sis klausimas yra diskusinis, vertinamas
nevienareik§miskai**. Sprendziant dél naujy nacionalinés teisés instituty, tokiy kaip
administraciné sutartis, suformavimo Lietuvos teiséje, biitina bendresnio pobiidzio
sisteminé vie$ojo administravimo subjekto, kaip sutarties Salies, statuso elementy analizé
ir giluminé jy perziiira, neapsiribojant vienos kurios teisés Sakos (sistemos) taikymo
poreikiais, o platesniu kontekstu, atsizvelgiant inter alia j sickting nacionalinés ir
tarptautinés teisés nuostaty suderinamumg. Tokia kompleksiné analizé, jvertinant
administracinés sutarties teorijos pateikiamus vie$ojo administravimo subjekto, kaip
sutarties Salies, statuso apibrézties kriterijus lyginamuoju aspektu su civiliniu teisiniu
reguliavimu ir su kitose teisés sistemose pateikiamu Sio statuso vertinimu, Lietuvos ir
uzsienio teisés moksle néra atlikta. Todeél sisteminio tyrimo poreikis, pasveriant ir

moksliskai palyginant skirtingy teisés Saky pozicijas, yra akivaizdus. Be to, vieSojo

% Sutaviciené Z. Kapitalo valstybinis reguliavimas, jgyvendinant vieSojo ir privataus sektoriy partneryste. Daktaro
disertacija. Vilnius, 2013.
% Bakaveckas A. Administraciné teisé: teorija ir praktika. I dalis. Vilnius: Leidykla MES, 2012, p. 427.
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administravimo subjekto statuso sutartyje tyrimai tiek Lietuvoje, tiek uzsienyje yra
teorinio pobiidZio ir yra santykinai atsieti nuo praktinio jy taikymo poreikiy. Tuo tarpu,
bitent teismy praktikoje taikant teorines nuostatas dél Sio subjekto teisinio statuso
neiSvengiama kontraversiSko jo, kaip sutarties Salies, vertinimo, todé¢l bitinas ir
indukcinio pobtidzio tyrimas, kuriuo biity jmanoma prieiti i§vady, kas konkrec¢iai lemia
minétos praktikos nevienoduma ir patikrinti teorinio pobiidZio nuostaty dél Sio subjekto
statuso sutartyje validumg jy praktinio pritatkymo aspektu. Sprendziant dél
administracinés sutarties jdiegimo nacionalinéje teis¢je galimybiy, taip pat biitina
pirmiausia analizuoti jau iSkilusias problemas kvalifikuojant sutartinius santykius,
jvertinti Lietuvoje jau susiklosciusig gausig teismy jurisprudencija Siuo klausimu. Tokio
pobiidZio tyrimy néra atlikta ne tik Lietuvos, bet ir uzZsienio teisés moksle.

Vienas pirmyjy administracinés sutarties problematika émé tyrinéti S. Sedbaras
disertaciniu tyrimu pagristoje monografijoje ,,Administracinio proceso teisinio
reglamentavimo problemos Lictuvos Respublikoje”®®. Tagiau tiek joje, tick G.
Kunceviciaus apgintoje administracinés sutarties doktrinai skirtoje kol kas vieninteléje
daktaro disertacijoje®” stokojama gilesnés §io instituto analizés lyginamuoju aspektu
(bent jau su civiline teise), taip pat pastarojoje disertacijoje atsiribojama nuo $ios
doktrinos nuostaty taikymo teismy praktikoje problematikos. A. Stonio neseniai

apgintoje disertacijoje ,,Reguliacinés sutartys vie§ojoje teis¢je>®

taip pat atsiribota nuo
palyginamosios civiliniy ir vie$osios teisés srityje sudaromy sutarliy analizés. Sis
tyrimas orientuotas ] sutartis, kurios vieSojoje teiséje neva pakeicia tradicinj teisés akto
mechanizma, taciau, pastebétina, visos (ir civilinés) Siy subjekty sudaromos sutartys gali
biti traktuojamos kaip tokios (t.y. ,,reguliacinés®), o aiSkios takoskyros, kokiu pagrindu
tam tikros sutartys galéty buti priskiriamos viesajai (tame tarpe — administracinei) teisei,
Siame darbe nepateikiama. Vie$ojo administravimo subjekto teisinis statusas, kuris teisés
teorijoje ir teismy praktikoje esti tokios takoskyros pagrindu, Siame darbe néra iSsamiai

analizuojamas. Dél administraciniy (ar minéty vieSosios teisés) sutar¢iy moksliniuose

tyrimuose paprastai pateikiami pavieniai ir tie patys pavyzdziai, tokie kaip mokestinés

% Sedbaras S. Administracinio proceso teisinio reglamentavimo problemos Lietuvos Respublikoje. Vilnius: Justitia,
2006.

37 Kuncevitius G. Administracinés sutarties institutas ir jo teorinis pagrindimas. Daktaro disertacija. Vilnius, 2011.

% Stonys A. Reguliacinés sutartys vieSojoje teiséje. Daktaro disertacija, Vilnius, 2013.
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paskolos sutartis®, tatiau néra sistemiskai analizuoti vieSojo administravimo subjekto,
kaip sutarties Salies, vieSojo ir privataus teisinio statuso bendri aspektai ir skirtumai
(specifika) jvairiose jy sudaromy sutar¢iy rusyse. Taigi, teisés moksle stokojama gilesnés
lyginamosios $io instituto analizés, administracinés sutarties palyginimo su civiline
sutartimi, ypa¢ kai kalbama apie vieSojo administravimo subjekto ir jo sutartinio
kontrahento tarpusavio santykj kaip nelygiateis;.

Sis disertacinis tyrimas yra pirmasis, kuriame viesojo administravimo subjekto,
kaip sutarties Salies, teisinis statusas nagrin¢jamas kompleksiskai atliekant tarpsisteming
lyginamgja Siy subjekty statuso civilinés ir vieSosios teisés reguliavimui priskiriamose
sutartyse analize, siekiant jos rezultaty pritaikomumo Lietuvos teisinés sistemos

kontekste.

% Kuncevitius G., op. cit., p. 189, 190; Sedbaras S., op. cit., p. 214; Stonys A, op. cit., p. 64.
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Tyrimy metodika ir Saltiniai.

Sis disertacinis tyrimas yra kompleksiskai orientuotas tiek j teoring moksling, tiek
] teismy praktikos analize, didziausig démesj skiriant pastarajai, kadangi tik i§ teoriniy
vieSojo administravimo, kaip sutarties Salies, teisinio statuso apibrézimo kriterijy
taikymo praktikos, kaip minéta, galima iSsiaiS$kinti minéto statuso bruozus substantyvia
prasme. Todél Siame darbe derinami dedukcinis ir indukcinis $io subjekto, kaip sutarties
Salies, teisinio statuso paZinimo metodai. Teorinio tyrimo metu i§ visumos bendry Ziniy
apie vieSojo administravimo subjekty viesajj ir privatinj teisinj statusg iSskiriami teisinés
sistemos elementai, kurie yra reikSmingi apibréziant $io subjekto, Kaip sutarties Salies,
teisin] statusg, aptariant jy pritaikomumo salygas ir ribas. Tyrimo dalyje dél minéty
subjekty sudaromy sutarciy Lietuvos teis¢je atlickama visuminé minéty sutar€iy teisinio
reglamentavimo ir teismy praktikos analizé, i§ jos duomeny nustatomos bendros
tendencijos deél vieSojo administravimo subjekto, kaip sutarties Salies, teisinio statuso
reglamentavimo ir vertinimo Lietuvos teisés aspektu. IS teorinio-dedukcinio ir
indukcinio tyrimo duomeny suformuojamos darbo i§vados.

Atitinkamai, pagrindiniai $io tyrimo S$altiniai yra teisés doktrina, Lietuvos ir
Europos Sajungos teisés aktai ir teismy jurisprudencija, teikiantys nuostatas dél viesojo
administravimo subjekto sudaromy sutarciy ir jo teisinio statuso elementy, jam veikiant
sutarties Salimi, tiek teoriniu, tiek praktinio taikymo aspektais.

Tyrimo metu buvo iSnagrinétos pagrindinés teisés doktrinoje pateikiamos
nuostatos dél civilinio ir administracinio teisinio subjektiSkumo bei, platesniu aspektu, —
dél su jo teisiniu statusu siejamy funkcinio pobudZio elementy (vieSojo intereso,
valstybés funkcijy). Atsizvelgiant ] tarpSakinj tiriamos temos pobudj ir pasirinktg
metodologija, tyrimui buvo reikSmingi jvairiy teisés sri¢iy (konstitucinés, civilinés,
administracinés, ES teisés) mokslo darbai. Taip pat tyrimui lyginamuoju aspektu buvo
reik§mingi tarptautinés privatinés teisés Saltiniai, ypa¢ ES teisés aspektu (2007 m.
Lugano konvencija® ir pries tai galiojusios tuos pacius teisinius santykius reguliavusios
konvencijos), Sutarties dél Europos Sajungos veikimo® ir ankstesniy Europos Bendrijos

sutar¢iy nuostatos dél konkurencijos teisés ir Siy teisés akty taikymo praktika Europos

% Konvencija dél jurisdikcijos ir teismo sprendimy civilinése ir komercinése bylose pripazinimo ir vykdymo,
Bendrijos vardu pasira§yta 2007 m. spalio 30 d. Europos Sgjungos Tarybos sprendimu Nr. 2007/712/EB // OL
L339, 2007.

* Sutarties dél Europos Sajungos veikimo suvestiné redakcija / OL, C 326/55, 2012, p. 47-201.
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Sgjungos Teisingumo Teisme ir Bendrajame (Pirmos instancijos) teisme, ypa¢ acta iure
imperii iSimties taikymo aspektu. Analizuojant administracinés sutarties doktring,
tyrimui naudota Pranciizijos, Vokietijos ir kai kuriy kity valstybiy teisés mokslo Saltiniai
ir teismy praktika. Galiausiai, tyrimo metu iSanalizuoti Lietuvos pozityvioji teise:
Lietuvos Respublikos Konstitucija, bendrieji*® ir specialicji teisés aktai, priimti
laikotarpiu nuo 1990 m. iki 2012 m. kovo mén., reglamentuojantys Siy subjekty
sudaromas sutartis ir deél jy susiklosCiusi Lietuvos bendrosios kompetencijos bei
administraciniy teismy praktika. Tokio pobidzio tyrimui esant sudétingam ir teisei
vystantis §ioje srityje gana sparciai, vélesniu laikotarpiu priimty teisés akty ir teismy
praktikos nuostatomis darbas papildytas kai kuriy sutar¢iy vertinimo atzvilgiu.

Atsizvelgiant | disertacinio tyrimo objekta, tiksla ir uzdavinius, naudoti Sie
metodai:

Lyginamasis (komparatyvinis) metodas, kaip vienas pagrindiniy disertacinio
tyrimo metody, naudotas palyginant uZzsienio Saliy, tarptautinés privatinés teisés,
Europos Sajungos teisés nuostatas dél vieSojo administravimo subjekty vieSojo ir
privataus teisinio statuso koncepcijy, taip pat lyginant teisin] §io statuso ir sutartiniy
santykiy reglamentavima bei teismy jurisprudencija jj taikant. Sis metodas buvo ypaé
reikSmingas palyginant vieSojo administravimo subjekto teisinj statusg civilingje ir
administracinéje sutartyje.

Metaanalizés metodas Siame darbe taikomas apZvelgiant ir apibendrinant atliktus
mokslinius tyrimus, travaux préparatoires ir Kitus rasytinius Saltinius, siekiant gauti
teorinius mokslinius duomenis, susijusius su disertacijos tema.

Sisteminés loginés analizés metodas taikomas tiek kaip mokslinio tyrimo
metodas, tiek kaip teisés aiskinimo metodas. Pirmuoju atveju Sis metodas naudojamas
atskleidziant vieSojo administravimo subjekto, kaip sutarties Salies, teisinio statuso ir
sutarties, kaip teisinio instituto prigimtj ir reikSme teisinéje sistemoje, jy tarpSakinj
teisinj pobiid], santykinio priskirtinumo konkreciai teisés Sakai problematikg ir sisteming
loging tokio priskirtinumo prasme¢ bei racionalumg. Antruoju atveju Sis metodas
naudojamas sistemiskai analizuojant sutartiniams santykiams, kuriuose dalyvauja minéti

subjektai, taikytinus teisés principus ir normas bei teismy jurisprudencijos nuostatas.

*2 Lietuvos Respublikos Civilinis kodeksas, Lietuvos Respublikos administraciniy byly teisenos jstatymas, Lietuvos
Respublikos vieSojo administravimo jstatymas ir kiti.
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Istorinés analizés metodas disertacijoje naudojamas pasirinktinai, kur reikalinga,
atskleidziant skirtingy vieSojo administravimo subjekto, kaip sutarties Salies, teisinio
statuso koncepcijy susiformavimo istorines teisines priezastis ir sglygas, $iy koncepcijy
vystymosi tendencijas, sprendziant dél Sio subjekto, kaip sutarties Salies, teisiniam
statuso vertinimo Siuolaikinéje teiséje.

Kiekybinés analizés ir modeliavimo metodai naudojami pagal disertacinio tyrimo
poreikius, pvz., analizuojant vieSojo administravimo subjekty sudaromy sutar¢iy rusis
kiekybiniu poziiiriu, bei projektuojant teorines teisinio $iy subjekty statuso vertinimo
situacijas.

Taip pat, analizuojant teisés nuostatas, Siame tyrime remtasi tradiciniais teisés
aiSkinimo metodais, tokiais kaip lingvistinis, sisteminis, istorinis, teleologinis ir kt.

Darbo struktiira ir svarbiausi rezultatai. Sj darba sudaro jvadas, déstomoji
dalis ir iSvados. Pabaigoje pateikiamas naudoty tyrimo Saltiniy sarasas. Pagrinding darbo
déstomaja — tiriamaja dalj sudaro trys dalys.

Pirmoji dalis — Viesojo administravimo subjekto, kaip sutarties Salies, teisinio
statuso apibrézimo teorinés prielaidos - yra skirta esminiy teoriniy koncepcijy, su
kuriomis gali biiti siejamas §io subjekto, kaip sutarties Salies, statusas, teorinei analizei.
Si dalis padalinta j septynis skyrius. Pirmasis skyrius yra skirtas administracinio ir
civilinio jo subjektiSkumo elementy analizei, siekiant iSgryninti jy teising reikSme,
atskiriant ja nuo politinés. Bitent pastarosios reikSmés paSalinimas leidZia atskleisti
galimg Sio subjekto jgaliojimy, kompetencijos, diskrecijos susietuma su jo, kaip sutarties
Salies, subjektinémis teisémis ir laisvémis. Antrame skyriuje analizuojama vieSosios
valdzios ir vieSojo administravimo samprata, jy tarpusavio santykis ir ribotumas teisinéje
sistemoje, leidzianCios i$ teisinés jy sampratos iSskirti jy konvergencijos su civilinio
teisinio reguliavimo sritimis salygota civiliniy sandoriy naudojimag valdymo tikslais.
Treciasis skyrius yra skirtas sutarties, kaip teisés jgyvendinimo formos, palyginimui su
valdZios jgyvendinimo ir vieSojo administravimo formomis, siekiant nustatyti, ar
pagrista viesojo administravimo subjekto, kaip sutarties Salies, teisiniam statusui priskirti
teises jgyvendinima valdzios pagrindais. Tokia analiz¢ yra reikSminga atsizvelgiant | tai,
kad vieSojo administravimo subjekto samprata yra pagrista jo, kaip jstatymy vykdytojo,
statusu, taCiau sutartinés formos pasirinkimas i§ esmés keicia teisés jgyvendinimo biida.

Atitinkamai §io subjekto teisés jo sutartinio kontrahento atzvilgiu tampa pagristos ne
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valdzios jgyvendinimu jstatymy vykdyme, o iSskirtinai sudarytosios sutarties
privalomumu. Ketvirtajame skyriuje analizuojamos valstybés funkcijos ir vieSojo
intereso koncepcijos, siekiant teoriSkai jvertinti, ar jy jgyvendinimo tikslas, lemiantis
funkcinj vieSojo administravimo subjekto statuso pobudj, yra pagrindas Siam subjektui,
kaip sutarties Saliai, priskirti valdingo pobiidzio prerogatyvas. Kaip minéta, Sis darbas
orientuotas 1 funkcinio kriterijaus ple€iamojo taikymo problematika, kuri didele dalimi
lemia Sio subjekto statuso sutartyje traktavimg kaip nelygiateisio, todé¢l teorinis Siy
koncepcijy tyrimas buvo reikalingas siekiant atskleisti teisines priezastis, dél kuriy toks
pleCiamasis traktavimas i§ esmés negalimas. Penktajame skyriuje nagrinéjama juridinio
asmens koncepcijos reikSmé Sio subjekto, kaip sutarties Salies, teisinio statuso
vertinimui. Si koncepcija, lemianti ir pagrindzianti dvigubo subjektikumo pripazinima
vieSojo administravimo subjektams, yra pagrindas jo statusg traktuoti lygiateisiu kitiems
teisés subjektams civiliniuose santykiuose, tuo tarpu auk$¢iau minéti funkcinio pobiidzio
elementai (vieSasis interesas ir valstybés funkcijy jgyvendinimas), kaip vieSojo juridinio
asmens sampratos elementai, néra kliGitis minétam lygiateisiSkumui. Taciau pats
lygiateisiSkumo principas, kita vertus, nereiSkia vienodos sutarties Saliy teisinés padéties,
todel SeStajame skyriuje papildomai analizuojama ,veikimo lygiais pagrindais®
koncepcijos reik§mé §io subjekto, kaip sutarties 3alies, statuso vertinimui. Siy subjekty
teisinis statusas, dél vieSojoje teis¢je jiems priskiriamy vieSojo valdymo tiksly, yra
unikalus net ir tarp vieSyjy juridiniy asmeny, tod¢l jo ir jo sutartinio kontrahento teisiy ir
pareigy pusiausvyra gali pasizyméti specifiniais ypatumais, nepaneigianciais
lygiateisiSkumo principo. Taciau veikimas lygiais pagrindais reiskia jy vieSosios
valdzios galiy paSalinimg i§ jy, kaip sutarties Salies, statuso. Galiausiai, septintame
skyriuje nagrinéjamos $iy subjekty sutarties laisvés prielaidos. Atsizvelgiant j teorinj
kvestionavima, kad Siy subjekty sutarties laisvé nesiremia fundamentaliais pagrindais
arba jos néra, siekta iSsamesne analize jvertinti, ar minéta laisvé Siems subjektams
pripaZintina, ir ar ji gali turéti kitokias, nei visuotinai Zinomas sutarties laisves prielaidas,
tokias, kaip nuosavybés teis¢ ir tikinés veiklos laisvé.

Antroji darbo dalis — Valstybés (jos institucijy) statuso vertinimo principali
tarptautinése teisés sistemose ir administracinés sutarties doktrinoje: reiksmé viesojo
administravimo subjekto, kaip sutarties Salies, statuso vertinimui. Sioje dalyje siekta
atlikti kompleksinj lyginamojo pobiuidzio tyrima, siekiant nustatyti valdingo pobtidzio
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teisinio statuso elementy priskyrimo Siam subjektui, kaip sutarties Saliai, galimybes ir
ribas skirtingose teisinése sistemose. Pirmasis ir antrasis §ios dalies skyriai yra skirti
dualistine Sio subjekto teisinio statuso samprata paremtoms tarptautinei privatinei teisei
ir ES konkurencijos teisei, nagrinéjant, kokiais principais remiantis ir kokiose ribose
konstatuojama acta iure imperii, kaip iSimtis, atleidzianti minétg subjektg nuo Siy
teisiniy sistemy normy taikymo. Bitent minétosios iSimties taikymas iSreiSkia valdZios
subjekto statuso priskyrimg Siam subjektui. Tai biity reikSminga ir jo, kaip sutarties
Salies, statuso vertinimui. Todél didziausias démesys Siuose skyriuose teiktas Sios
iISimties konstatavimo pagrindams. Analizuojant tai, siekta jvertinti funkcinio pobtidzio
kriterijy (vieSojo intereso, valstybés funkcijos vykdymo) jtakos Sios iSimties
pripazinimui ribas, ir nustatyti, kokiais principais turéty buiti vadovaujamasi, siekiant
traktavimg lemia tai, kad nevienoda reikSmé jos vertinime suteikiama minétiems
funkcinio pobudzio kriterijams. Platesnj minétos iSimties pripazinimg lemia pleciamasis
Siy kriterijy taikymas, nukrypstant nuo principo acta iure imperii vertinti siaurinamai
kaip esmines ir tiesiogines valstybés suverenios valdzios galias, vir§ijancias individy
paprastai turimas galias ir galinCias suvarZyti jy elges] neatsizvelgiant | jy valia.
ReikSmingas faktorius, lemiantis kontraversiSkg S$ios iSimties taikymg, yra
nepakankamas vadovavimasis atsietumo principu. Valdzios subjekto statuso daznesnj
priskyrimag minétam subjektui tiesiogiai jtakoja tai, kad skirtingos minéto subjekto
veiklos sritys nevertinamos atskirai ir savarankiskai, nuo valdzios jgyvendinimo veiklos
neatsiejama su ja nesusijusi ar menkai susijusi veikla. Tai savo ruoztu eliminuoja
galimybe pastargja veiklg vertinti remiantis objektyviaisiaiS poZymiais ir ji prisiejama
jgyvendinimo tikslais. Siuose skyriuose taip pat aptartos $iy teisiniy sistemy nuostaty
pritaikomumo galimybés ir ribos, sprendziant del viesojo administravimo subjekto, kaip
sutarties Salies, teisinio statuso nacionalingje teiséje. Treciame Sios darbo dalies skyriuje
lyginamuoju metodu nagrin¢gjama administracinés sutarties doktrina, tyrimg
koncentruojant j Pranciizijos teis¢je pateikiamas jos nuostatas, kurios yra pagristos
nelygiateisio statuso vie$ojo administravimo subjektui sutartyje pripazinimu. Siame
skyriuje aptariamos §ios doktrinos susiformavimo priezastys, kurios susietos su vientiso

valstybés ir jos vieSosios administracijos, kaip valdZios subjekty, statuso traktavimu, taip
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pat — su konservatyvaus pobtidzio jos bendrosios civilinés teisés nuostaty traktavimu,
lemianciu imperatyviomis normomis pagrjsto sutartiniy santykiy specialaus reguliavimo
(pvz., vieSyjy pirkimy, koncesijy) priskyrimg administracinés teisés sri¢iai. Toliau Siame
skyriuje nagrin¢jama kontraversiSko vieSosios paslaugos koncepcijos taikymo
problematika, atskleidziant jos priezastis, susijusias su tuo, kad S$i koncepcija yra
grindZiama placiai remiantis funkciniu vieSojo administravimo subjekto statuso
pobiidZiu, ir tai lemia racionaliais kriterijais nepagrista daugelio civiliniy sutariy
priskyrimg administracinés teisés sriciai, kaip administraciniy sutar¢iy. Galiausiai, Siame
skyriuje i$samiai analizuojamos clauses exorbitantes, vertinant, ar Sios saglygos pagrjstai
laikomos jtvirtinanciomis vie$ojo administravimo subjekto, kaip sutarties Salies,
prerogatyvas sutartyje. Naudojant lyginamosios analizés metodg pirmiausia jvertinama,
ar §ios salygos, yra jtvirtinancios skirtingg, nei civilingje sutartyje Sio subjekto padeétj tik
Pranciizijos nacionalinés teisés aspektu, ar jos biity laikomos vieSojo administravimo
subjekto prerogatyvomis ir kity valstybiy (jskaitant — Lietuvos) teiséje. Antra,
jvertinama, ar valdzios galiy, susijusiy su intervencija j sudarytg sutartj vieSojo intereso
motyvu, priskyrimas vieSojo administravimo subjekto, kaip sutarties Salies, teiséms yra
pagristas, atsizvelgiant ] bendra tokiy intervencijy draudziamuma, pagrista
fundamentaliy ir civiliniy teisiy gynybos poreikiu, ir civilinéje teis¢je nustatytg tokiy
intervencijy pasekmiy reguliavima.

Trecioji disertacijos dalis — Viesojo administravimo subjekto, kaip sutarties Salies,
teisinio statuso reglamentavimas ir vertinimas Lietuvos teiséje — yra skirta iSsamiai
Lietuvos pozityviosios teisés ir teismy praktikos analizei disertacijos tema. Sioje dalyje
pateikiama analiz¢ yra pagrista visy minéty subjekty sudaromy sutarciy iStyrimu, taciau
deél ribotos disertacijos apimties, jos rezultatai pateikiami pagal didZiausias $iy sutarciy
grupes. Tq lémé ir tai, kad ne dél visy Siy sutarCiy ir vieSojo administravimo subjekty
statuso jose yra susiklosciusi teismy praktika. Pirmame Sios dalies skyriuje aptariamos
pozityviosios teis€s nuostatos dé¢l vieSojo administravimo subjekty sudaromy sutaréiy
normatyvinio priskyrimo civilinés teisés sri¢iai. Tyrimas parodé, kad absoliuti dauguma
Siy subjekty sudaromy sutar¢iy néra normatyviskai jteisintos kaip civilings, tod¢l bitinas
Jy teisineés prigimties ir pobiidzio sisteminis aiSkinimas. Antrame §ios disertacijos dalies
skyriuje iS§samiai analizuojamos Lietuvos teismy praktikos jurisprudencinés nuostatos

dél minéty sutarciy ir vieSojo administravimo subjekto statuso jose vertinimo, tyrimag
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koncentruojant ] ikisutartiniy jo veiksmy, jforminamy administraciniais aktais, vertinimo
problematika, ] specifinio pobiidZio civiliniy sutarCiy iSeliminavimo 1§ civilinés teisés
srities argumenty pagrjstumo vertinima bei j su vieSosios teisés sritimis, tokiomis, kaip
mokescCiy teise, ES paramos teis¢ ir kt., susijusiy sutar¢iy vertinimo problematika, tame
tarpe jvertinant jy kol kas epizodinio traktavimo administracinémis sutartimis
argumentacijos pagristumg. Treciasis Sios dalies skyrius yra skirtas iSanalizuoti sutarties
laisveés principo veikimg vieSojo administravimo subjekty sudaromose sutartyse ir Sio
principo apribojimy salygas bei pobudj, jvertinant, ar $is principas taikomas visose
minétose sutartyse ir ar jo ribos yra savo prigimtimi skirtingos civilinése ir vie$osios
teisés srityje sudaromose sutartyse. Ketvirtasis skyrius yra skirtas analizuoti vie$ojo
administravimo subjekto ir jo sutartinio kontrahento teisiy pusiausvyrg sutartyje, tyrima
koncentruojant j tai, kokiais iSskirtinumais pasizymi $io subjekto teisés keisti, nutraukti
sutartj, kontroliuoti jos vykdyma, ir ar yra pagrindo Sias teises pagal Lietuvos teis¢
traktuoti kaip valdzios jgyvendinimu pagrjstas minéto subjekto prerogatyvas, lemiancias
nelygiateise jo ir jo sutartinio kontrahento padét;.

ISvados

1.  VieSojo administravimo subjekto, kaip sutarties Salies, teisinis statusas su jo
civiliniu ir administraciniu teisiniu subjektiSkumu yra susijes nevienoda apimtimi.
VieSojo administravimo subjekto kompetencija, funkcijos, jgaliojimai, diskrecija
bendriausia prasme reiskia jo gebéjimy apimtj ir konkreciai jam teisiSkai prisietg galig
atlikti teisinius veiksmus. D¢l teisés virSenybés poveikio i§ Siy elementy teisinés
sampratos Salintina grynai politiné jy reikSmé ir sgsajos su valstybés politiniu
suverenumu. Net kaip administracinio teisinio statuso elementai, jie savaime
netapatintini su valstybés valdZios galia. Siy subjekty jgaliojimai sudaryti sandorius néra
pagristi tiesioginio vykdymo prerogatyva ir legitimuoty valstybés valdZios galios
(prievartos) teisiniy priemoniy taikymu, ir §iuo pozitiriu néra skirtingi nuo kity asmeny
atitinkamy teisiy ir teisiniy galiy del sandoriy sudarymo. Administracine diskrecija,
pasalinus jos kaip politinés nuozitiros laisvés reikSme, sietina su teisingo sprendimo
priémimo pareiga ir $iuo aspektu atribotina nuo vieSojo administravimo subjekto
sutarties laisvés. Taigi, administracinio subjektiSkumo elementai S§io subjekto, kaip
sutarties Salies, statusui gali buti priskiriami tik su minétomis iSlygomis. Tuo tarpu
juridinio asmens statusg ir civilinj teisin] subjektiSkumg galima laikyti vieSojo
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administravimo subjekto, kaip sutarties Salies, teisinio statuso pagrindu net ir tuomet, kai
Sie subjektai sudaro sutartis vieSosios teisés srityje. Sio subjektiskumo ypatumus lemia
specialus teisnumas, j kurio turinj jeina vieSojo administravimo subjekto kompetencija ir
1galiojimai kaip jy veiklos tikslai, sritis ir raisis, neapimant jo valdZios galiy. VieSojo
administravimo subjektams gali (ir privalo) biiti nustatytos specialios teisinés taisykleés,
lemiancios specifing jy ir kity asmeny teisiy ir pareigy pusiausvyrg sutartyje, taciau
valdZios galios jo civiliniam subjektiSkumui ir jo, kaip sutarties Salies, statusui
nepriskirtinos, nes yra nesuderinamos su civilinio teisinio lygiateisiskumo principu. Sio
principo uZtikrinimas yra esminé ir bendriausia privaciy asmeny autonomijos, i§ kurios
kyla jy civilinés teisés ir laisvés, garantija. Tai lemia, kad vieSojo administravimo
subjekty, kaip vieSyjy juridiniy asmeny, teisinis statusas remiasi nuosavybeés teises,
tkinés veiklos laisvés, valios autonomijos ir sutarties laisvés pripaZinimu jiems tais
paciais (lygiais) pagrindais, kaip ir kitiems juridiniams asmenims. Nei teis¢je nustatyti
Siy teisiy ir laisviy ribojimai imperatyviomis normomis, nei tai, kad Sis reguliavimas yra
atliekamas inter alia paciy $iy teisiy turétojy, néra pagrindas Sio subjekto, kaip sutarties
Salies, teisinio statuso elementus sieti su valdZios jgyvendinimu.

2.  Visuomen¢ jtraukiant ] valdymg savireguliacijos ir savanoriSkumo
pagrindais, Siuolaikinis vieSasis administravimas néra pagrjstas vien valdingo pobiidzio
patvarkymais ir nei§vengiamai konverguoja su civilinés teisinés veiklos sritimis. Ta¢iau
teisingje sistemoje vieSojo administravimo samprata yra apibréZiama baigtinio pobiidzio
sritimis, j kurias nejeina civiliniy sandoriy naudojimas valdymo tikslais. Grieztos vie$ojo
administravimo ir valstybés vykdomosios valdzios skirties negali buti. Jy tarpusavio
rySys lemia vieSojo administravimo subjekty kaip reguliuotyjy statusa, kuriy atlickamas
teisés jgyvendinimas apima administracinj reglamentavimg ir teisés taikymag
administraciniais aktais. Kai pastarieji yra jstatyminio reguliavimo vykdymo ir vykdymo
uztikrinimo aktai, su tuo siejamas jy administracinis privalomumas adresatui ir pastarojo
administraciné¢ subordinacija, administracinio akto tiesioginio vykdymo prerogatyva,
valstybés prievartos priemoniy naudojimas. Taciau vieSojo administravimo veikla
pagrista ne vien Siomis riboto pobudzio vykdomosios valdzios jgyvendinimo
priemonémis, o pasirinkta sutarting teisin¢ Sios veiklos forma substantyviai keicia teisés
igyvendinimo biidg. Lygiagreciuose administraciniuose, kaip ir civiliniuose sutartiniuose

teisiniuose santykiuose yra naudojamos valiy suderinimu, o ne administracine
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subordinacija pagristos teisinés priemonés. Todél administracinis aktas Siuose
santykiuose gali turéti ir sandorio reikSme¢ ar biti tik vienu i$ juridiniy fakty, kuriuo
remiantis susiklosto sutartinis santykis. Nei toks aktas, nei sutartis minéty su jstatymy
vykdymo funkcija susiety administraciniy poZymiy neturi. Sutartyje administracinés
subordinacijos apraiSky néra, o sutarties privalomumas, grindZiamas Saliy valios
autonomija ir jy ketinimy suderinimu, nukreiptu i teisiSkai jpareigojancios sutarties
sukiirimg, yra savarankiSkas ir savaime pakankamas vieSojo administravimo subjekto ir
jo kontrahento tarpusavio jsipareigojimy (prievolés) Saltinis. Sutartis lygiagreCiuose
administraciniuose teisiniuose santykiuose gali biiti pritaikoma tais atvejais, kai vieSojo
administravimo subjekty laisvés nevarzo jiems konkreciai nustatytos jstatyminés
pareigos. Taigi, vieSojo administravimo subjekty sudaromos sutartys, kurios priskiriamos
vieSajai teisei, yra savarankiSku teisiniu instrumentu, administraciniams aktams jos
neprilygintinos ir privalomumo aspektu nesiskiria nuo priva¢iy asmeny -civiliniy
sandoriy. Atitinkamai, sutartyje vieSojo administravimo subjektas jgyvendina teis¢ ir
savo teises bei pareigas tik sutarties, o ne vieSosios valdzios pagrindu.

3. VieSojo intereso ir valstybés funkcijy jgyvendinimo imperatyvai yra
bitinieji vieSojo administravimo subjekto, kaip vieSojo juridinio asmens, statuso
elementai. Jie lemia esminj vieSojo ir privataus juridinio asmens sampraty skirtuma,
ta¢iau néra administracinio ir civilinio teisinio subjektiSkumo atskyrimo pagrindas, nes
abi Sio subjektiSkumo riiSys yra funkcinio pobiidzio. Todé¢l minéti imperatyvai priskirtini
vieSojo administravimo subjekto teisinio statuso funkcinio pobtidzio elementams, jam
veikiant tiek vieSosios, tiek civilinés teisés srityje sudaromy sutarCiy Salimi. Taciau
valstybés funkcijy, vieSojo intereso ir jo pagrindu nustatyty imperatyviy normy
jgyvendinimas savaime neprilygintinas valdzios jgyvendinimui ir néra pagrindas minéto
subjekto, kaip sutarties Salies, statusui priskirti valdingo pobtidZio prerogatyvas. Viesojo
intereso kategorija yra substantyviai pagrjsta subjektiniy teisiy apsaugos imperatyvu,
siekiant integralaus vieSyjy ir privaciy interesy suderinimo, o teis€tumo principas ir
minéty teisiy gynybos poreikis pagrindzia biitinybe vieSojo intereso jgyvendinimag
subordinuoti teisingumo vykdymo teismuose funkcijai. Bidamas konkrecios sutarties
Salimi, vieSojo administravimo subjektas néra neSaliSkas, tod¢l prerogatyvy, kaip
galutinés galios spresti dél jo kontrahento subjektiniy teisiy apribojimo (panaikinimo)
vie$ojo intereso motyvu suteikimas jam nebiity pagristas. Net ir civiliniy turtiniy
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valstybés bei jos institucijy teisiy jgyvendinimas sutampa su vieSojo intereso
jgyvendinimu, todél yra reguliuojamas ir imperatyviomis teisés normomis. Taciau Siy
normy privalomumas saisto sutarties Salis vienodai, savaime nesuponuoja valdingo
pobiidZio teisiniy galiy, susijusiy su $iy normy jgyvendinimu, suteikimo vienai i§
sutarties Saliy ir yra suderinamas su jy lygiateisiSkumo principu. Valstybés socialiniy,
ekonominiy ir politiniy funkcijy jgyvendinimas taip pat gali biiti atlickamas tiek valdzios
1gyvendinimo, tiek civilingje - ekonominéje veikloje, tam naudojant administracines arba
civilines teisines priemones, jskaitant civilinius sandorius. | §j funkcinj kriterijy teisingje
sistemoje atsizvelgtina tada, kai jis reiSkia valstybés teising istatymy vykdymo funkcija,
taCiau sutarties nepriskiriant vykdomosios valdzios jgyvendinimo teisinéms priemonéms,
vien valstybés funkcijos jgyvendinimo tikslai néra pagrindas vieSojo administravimo
subjekto, kaip sutarties Salies, teisiniam statusui priskirti valdingo pobiidzio galias. Tai,
ar Sis subjektas konkreCiame santykyje veikia kaip valdzios subjektas, turéty biti
pagrindziama savarankiSku $aliy tarpusavio padéties santykyje vertinimu.

4.  Tarptautinés teisés sistemose civilinés-komercinés bylos, iikio subjekto ir
ekonomings veiklos sampraty aiSkinimas ir taikymas yra pagristas dvigubo valstybés (jos
institucijy) subjektiSkumo koncepcija, todé¢l jame atskiriamas valstybés (jos institucijy),
kaip valdZios subjekty, statusas ir jy, kaip savininky ar iikio subjekty, statusas ir
remiamasi acta iure imperii - acta iure gestionis atskyrimu, isreiskianciu valstybés (jos
institucijy) veiklos valdzios ir ne valdZios (t.y. bendrais, arba lygiais) pagrindais skirtj.
Nors tarptautinéje privatinéje teisé€je tarptautiniu paproc¢iu pripazinta siauresnio pobudzio
nuostata, jog biitent civiliniuose — komerciniuose santykiuose valstybé neveikia valdzios
pagrindais, civilinés-komercinés bylos samprata taikoma pakankamai placiai, tuo tarpu
veiklos valdzios pagrindais iSimtis vertinama siaurinamai ir siejama su esminémis
tiesiogiai taitkomomis valstybés valdZios galiomis, neatsizvelgiant 1 bendrq viesSyjy
VieSyjy subjekty jgaliojimai ir veiksmai (nepaisant to, kaip jie reglamentuoti
nacionalingje teiseje), kurie neperzengia jprasty santykiy tarp privaciy asmeny riby ir i§
esmés nesiskiria nuo privaciy asmeny veiksmy, nepriskiriami acta iure imperii.
Atitinkamai ir teisinis santykis kvalifikuojamas savarankiskai vertinant jo prigimtj ir
dalyka, neatsizvelgiant j vieSuosius tikslus, kuriy jame siekiama. Europos Sajungos

konkurencijos teiséje iikio subjekto (ekonominio vieneto) koncepcija taikoma ir toms
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valstybés institucijoms, kuriy teisinj statusg reglamentuoja iSimtinai vieSosios teisés
normos, o institucijos integruotumas | valstybés valdZios administracijos sistemg néra
kliatis laikyti jg vieSuoju tikio subjektu. Be to, pripazjstama, kad tam tikra institucija gali
tuo paciu metu veikti kaip reguliuojanti valdZios institucija ir kaip savininkas. Bendras
principas yra tkio subjekto ir ekonominés veiklos sampratos aiSkinimas lato sensu, o
acta iure imperii, kaip vienas pagrindy neprisieti valstybés institucijai minéto statuso ir
veiklos, vertinama siaurinamai. Si i§imtis siejama su valstybés oficialios suverenios
valdzios koncepcija, galiomis, virSijan¢iomis individy turimas galias, ir galiomis
suvarzyti individy elgesj. ValdZios funkcijomis pagrjsta veikla ir ekonominé veikla
nagrinéjamos atskirai, nes tai, kad vieSojo subjekto veikla i§ dalies sutampa su viesSosios
valdZios vykdymu, nereiskia, kad kitoje dalyje ji negali buti ekonominé. Todél vertinant
tai, bitina atskirti su valdzios galiomis nesusijusias ar menkai susijusias veiklas ir
atsizvelgti, ar Sios galios yra vykdomos jprastai, reguliariai ir ar jos nesudaro tik mazos
bendros veiklos dalies. Net esminés valstybés suverenumo sritys gali buti deleguojamos,
tam tikra dalimi ar aspektu prarasti valstybés valdzios galios charakterj ir pagal
objektyvius poZymius jos gali biti priskiriamos ekonominés veiklos sri¢iai. Nepaisant to,
kad valstybés institucijoms priskiriami jvairts vieSieji tikslai, o valstybés suverenumas
apima galimybe pasirinkti Siy tiksly pasiekimo organizavimo budus, valdzios funkcijos
neapima visy bendrojo intereso vardan atliekamy funkcijy. Vien faktas, kad valstyb¢ (jos
institucija) nusprendé konkrecig paslaugg teikti pati, kaip jos vardu vykdoma funkcija,
savaime neturi jtakos ekonominiam veiklos pobiidziui. Taigi, civilinés komercinés bylos,
ekonominés veiklos bei iikio subjekto koncepcijy aiSkinimas teikia nuostatas dél
siaurinamojo valstybés (jos institucijy), kaip valdzios subjekty, statuso vertinimo, siejant
ji su vykdomosios valdZios galiomis ir ribotai atsizvelgiant j funkcinj jy statuso pobidj.
Nors $iy koncepcijy aiSkinimas ES teis¢je yra santykinai autonomiSkas, jis teikia
pakankamus orientyrus dél vieSojo administravimo subjekto, kaip sutarties Salies,
teisinio statuso vertinimo acta iure imperii ir funkciniu aspektu nacionalinéje teis¢je.
Valstybei (jos institucijoms) nepripazjstant valdzios subjekto statuso ES teis¢je, néra
pagrindo joms §j statusg prisieti ir nacionalinéje teiséje. Valstybés valdzios prievartos
jgyvendinimas yra patikimiausias ir aiSkiausias acta iure imperii iSimties taikymo
kriterijus, tuo tarpu pleciamas funkcinio kriterijaus taikymas, minétg iSimtj pripazjstant
remiantis vien vieSojo intereso ir valstybés funkcijos kategorijomis ir nesant konkreciy
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valdzios jgyvendinimo pozymiy, lemia kontraversiSkg Europos Sajungos Teisingumo
Teismo jurisprudencijg Siuo klausimu. Todél galimybés nacionalinéje teiséje vie$ojo
administravimo subjekto, kaip valdzios subjekto, statusg remti funkciniu kriterijumi
sekant Sia praktika yra ribotos. Nacionalinés teisés nuostatos dé¢l vieSojo administravimo
subjekto statuso sutartyje turéty remtis valdzios jgyvendinimo funkciniy sri¢iy
siaurinamojo apibrézimo principu.

5.  Administracinés sutarties doktrinoje vieSojo administravimo subjekto, kaip
sutarties Salies, statuso prilyginimg valdzios subjekto statusui jtakojo vientiso valstybés
(Jos institucijy) subjektiSkumo koncepcija ir imperatyvaus sutartiniy santykiy
reguliavimo vienareikSmiSkas priskyrimas administracinés teisés sri¢iai, kaip iSeinancio
uz privatinés teisés riby. VieSosios paslaugos koncepcija lemia daugelio civilinés
prigimties ir pobuidzio sutarCiy priskyrimg administracinéms sutartims remiantis tiek
funkciniu, tiek valdZios jgyvendinimo kriterijais, kurie taikomi kontraversiskai, nors tuo
tarpu kitose valstybése atitinkamy sutar€iy reguliavimas tapo privatineés teisés dalimi.
Dauguma clauses exorbitantes jtvirtina sutarties Saliy nelygiateisiSkuma tik Pranctzijos
nacionalinés teisés aspektu, o kity valstybiy (ir Lietuvos) teis¢je Sios salygos nebiity
laikomos jtvirtinanc¢iomis vieSojo administravimo subjekto prerogatyvas, perzengiancias
Jprastas santykiy tarp privaciy asmeny teisinio reguliavimo civilingje teis¢je ribas, nes
yra analogiSkos civilinés sutarties Salies teiséms. Ypac tai teigtina apie vienaSalio
sutarties pakeitimo ir nutraukimo pagrindy jtvirtinimg pacioje sutartyje, sutarties
nutraukimg dél esminio sutarties pazeidimo nesikreipiant j teismg, esminio aplinkybiy
pasikeitimo jtakos sutarCiai institutg, sutartyje nustatyty sankcijy taikymg. VieSosios
administracijos kontrolés - prieZiliros teisés savo esme néra kitokios nei kreditoriaus
teisés ir jy gynimo biidai civilingje teis¢je, o Sios kontrolés — priezitros akty
administracin¢je sutartyje priskyrimas administraciniams aktams laikytinas daugiau
formaliu, nes jie néra tiesiogiai vykdytini ir néra paremti grieZtai administracinio
poveikio priemonémis. Jy privalomumas i§ esmés néra skirtingas nuo teiséty sutarties
Salies reikalavimy privalomumo prieSingai sutarties Saliai. Tuo tarpu prerogatyvy viesojo
intereso motyvu naudojimas administracinéje sutartyje savo esme yra legislatyvine ir
reguliaciné intervencija j sutart] ir i§ jos kylanCias privataus asmens teises. Tai néra
vieSojo administravimo subjekto, kaip sutarties Salies, teisiy jgyvendinimas, o

ekstrasutartiniy valdzios galiy jgyvendinimas, jsiterpiant j jau susiklosCiusius sutartinius
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santykius. Sias intervencijas riboja bendrieji teisés principai, todél privadios sutarties
Salies teisiy apsaugos mechanizmai, tokie kaip fait du prince, yra bendro pobiidzio,
taikomi tiek civilinés, tiek administracinés sutarties Salies teisiy gynybai. Remiantis
skirtingu sutartiniy teisiy ir valdzios galiy pobudZiu, atskyrus vieSojo administravimo
subjekto ekstrasutartinio pobiidzio valdzios galias, nuo jo kaip sutarties Salies subjektiniy
teisiy, jo teisinis statusas laikytinas neturinciu iSskirtinumy administracinése sutartyse,
lyginant su civilinémis.

6. Lietuvos pozityviojoje teisé¢je yra reglamentuota pakankamai daug vieSojo
administravimo subjekty sudaromy sutarciy riisiy tiek civilinei teisei, tiek vieSajai teisei
tradiciskai priskiriamose reguliavimo srityse. VieSojo administravimo subjekto, kaip
sutarties Salies, statuso apibréZt] Lietuvos teis¢je lemia bendrosios teisiniy santykiy
priskyrimo vieSosios ir civilinés teisés sritims taisyklés ir normos (CK 1.1 str. 2 d. ir
Administraciniy byly teisenos jstatymo 2 str. 16 d.). Jose nustatyti kriterijai, lemiantys
santykio nepriskirtinumg civilinei teisei, siejami su valdzios (grieztagja prasme)
tiesioginiu jgyvendinimu jstatyminiais pagrindais. Lietuvos teismy praktikoje vieSojo
administravimo subjekty sudaromos sutartys, teisiniu reguliavimu priskiriamos
privatings teisés domenui, kvalifikuojamos civilinéms teisinéms sutartims, pagristai
akcentuojant vieSojo administravimo subjekty veikimg lygiais pagrindais, savininko
teisiy jgyvendinima, nepaisant, jog Sie ikisutartiniai bei sutartiniai santykiai teisés aktais
siejami ir su vieSuoju administravimu bei administraciniy akty priémimu. VieSojo
administravimo subjektui, kaip Siy sutarCiy Saliai, pagrjstai nepriskiriamas vie$osiOS
valdzios subjekto statusas, o j valstybés funkcijy ir viesojo intereso jgyvendinima Siuose
santykiuose pagristai neatsizvelgiama, nes tai nekeicia jy civilinés teisinés prigimties ir
pobudzio. KritiSkai vertintina teismy jurisprudencija toje dalyje, kurioje specifinés
civilinés sutartys priskiriamos administracinei sri¢iai, vieSojo administravimo subjektui
sutartyje nepagrjstai prisiejant valdZios subjekto statusa. Sj nepagrjsta prisiejima lemia
valdZios jgyvendinimo ir vieSojo administravimo tapatinimas, vieSojo administravimo
santykiy traktavimas tik kaip subordinaciniy, sutartinio santykio nevertinimas atsietai
nuo bendros vieSojo valdymo srities, kurioje jis susiklosto, ir funkcinio pobiidzio
kriterijy (valstybés funkcijy, vieSojo intereso jgyvendinimo funkcijy) interpretavimas
ple¢iamai, juos vertinant kaip valdzios pagrindais vykdomas funkcijas (galias), ir

neformuojant vieningy jurisprudenciniy esminés valstybés valdZios funkcijos (galios)
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apibrézimo kriterijy. Sioje praktikoje néra i$naudojamos galimybés remtis ES teismy
praktikoje pateikiamu Siy galiy vertinimu. Apie sutarties Saliy nelygiateisiSkuma
Lietuvos teismy praktikoje sprendziama i§ vieSojo administravimo subjekto teisés
vienaSaliSkai pakeisti ir (ar) nutraukti sutart], kontroliuoti sutarties vykdyma, taikyti
sankcijas. Siy teisiy nepagrjsta jvardijima vieSosios valdzios galiy ,,perkélimu® j sutartj,
perZengianCiu jprastas privaciy asmeny teisiniy santykiy reguliavimo civilin¢je teiséje
ribas, jtakoja Siy sutartiniy teisiy reguliavimo sisteminio vertinimo, palyginant ji su
atitinkamas teises reglamentuojanciomis civilinés teisés nuostatomis, stoka. Kita vertus,
sutarties laisveés principas eksplicitiSkai arba implicitiSkai pripazjstamas vieSojo
administravimo sudaromy sutar¢iy pagrindu, nepaisant to, kad teismy praktikoje truksta
platesnio iSaiSkinimo dél sutarties laisvés atribojimo nuo administracinés diskrecijos ir
Sios teisinés kategorijos kai kuriais atvejais nepagrjstai tapatinamos.

7. lsanalizavus teisinj reglamentavimg ir kritiSkai jvertinus jo taikymo
praktika, teigtina, kad sutarties laisvés ribas visose vieSojo administravimo subjekty
sudaromose sutartyse lemia bendras sutarties ir imperatyviy normy santykis (pastaryjy
virSenybe¢ sutarc¢iai). VieSojo administravimo subjektai savo, kaip sutarties Salies, teises
igyvendina atlikdami veiksmus, kurie gali materialiai sutapti su jy kompetencijos,
funkcijy ir jgaliojimy jgyvendinimu ir, inter alia, jforminami aktais, atitinkanciais
administracinio akto formg. Taciau Sio subjekto ir jo sutartinio kontrahento tarpusavio
prievolés pagrindas yra ne administraciniy akty, o sutarties privalomumas. Nepaisant Siy
sutarCiy imperatyvaus reguliavimo ir standartizavimo, Siy subjekty teisés vienasaliskai
nutraukti ar pakeisti sutartj kyla i$ sutarties, jgyvendinamos pagal ja ir sutarciai taikomy
imperatyviy teisés normy nustatytas taisykles ir atitinka bendruosius civilinius teisinius
pagrindus. Lietuvos teis¢je néra jtvirtinty vieSojo administravimo subjekty prerogatyvy
nutraukti ar pakeisti sutart] vieSojo intereso motyvu. Sutar¢iy jgyvendinimo kontrolé yra
biidinga visose jy sudaromose sutartyse, ta¢iau néra pagrista administracinio poveikio ar
prievartos priemoniy naudojimu. Sios kontrolés akty nevykdymo ir i§ to sekan¢io
sutarties pazeidimo teisinés pasekmeés gali biiti sutarties nutraukimas, jei tai nustato
sutartis ar imperatyviosios teisés normos, atsisakymas vykdyti prievolg i§ sutarties
vieSosios Salies puses, reikalavimas graZinti nepagristai gauta jvykdyma, o tai atitinka
civilinius kreditoriaus teisiy gynybos biuidus. Taigi, vieSojo administravimo subjektas,

kaip sutarties Salis, pagal Lietuvos teis¢ neveikia kaip valdzios subjektas. Taciau
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sutarties sudarymas nepanaikina §io subjekto vieSosios valdzios galiy, susijusiy su jo
reguliacine kompetencija uz sutarties riby. Greta to, su vieSojo administravimo subjektu
sudarytos sutarties pazeidimas gali buti jtvirtintas ir kaip administracinio teis€s
pazeidimo sudéties elementas, t.y., juridinis faktas, dél kurio kyla ne tik sutartine, bet ir
savarankiSka administraciné atsakomybé, kurig vieSojo administravimo subjektai gali
taikyti veikdami kaip valdZios subjektai, nepaisant to, kad jie yra atitinkamos sutarties
Salimi. Taciau tai vertintina tik kaip Sio subjekto skirtingo pobudZio teisiniy statusy
sutaptis: valdingo pobiidzio intervencijas j sutartj ar minétos atsakomybés taikyma $is
subjektas atliecka ne kaip sutarties Salis. Pastarajai jo veiklai reguliuoti Lietuvos teis¢je
pakanka nuostaty, jtvirtinanciy tokiy intervencijy draudima bei iSimtinio pobtdzio jy
leidziamumo salygas ir uztikrinan¢iy priva¢iy asmeny subjektiniy teisiy ir teiséty
lukes¢iy gynyba. Su Siomis nuostatomis, kaip jas paneigiantis, sistemiskai nebiity
suderinamas bendro ir neriboto pobiidZio prerogatyvy viesojo administravimo subjektui,

kaip sutarties Saliai, jteisinimas.
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