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INTRODUCTION

Doctoral dissertation is devoted to the theme of parental responsibility.
Rules of jurisdiction, common provisions and the application of them in
parental responsibility cases under the Council Regulation (EC) No. 2201/2003
of 27 November 2003 concerning jurisdiction and the recognition and
enforcement of judgments in matrimonial matters and the matters of parental
responsibility, repealing Council Regulation (EC) No. 1347/2000 (Brussels lla
or Brussels Ilbis) are main issues that fall within the scope of this empirical
research. It goes without saying that parental responsibility issues are of great
importance in the international arena today. As Margaret Thatcher once
figuratively put it: "parenthood is for life". This phrase accurately reflects the
essence of parental responsibility matters in a modern society. Parents are
those persons who have the greatest influence and authority towards the
growing children. Child's best interests must always be of the utmost
importance while dealing with the occurring parental responsibility issues.

The thesis thoroughly examines not only the legal rules of jurisdiction
in parental responsibility matters within the European Union and common
provisions, but also produces a comprehensive analysis of the case law of the
Court of Justice of the European Union (CJEU) as well as the judicial practice
of the national courts of the Republic of Lithuania and some other European
countries. The aim of the author is to reveal the existing legislation problems in
the field of parental responsibility and to give a critical review of the case law.
The remarks upon the quality of the authentic Lithuanian translation of the
Regulation text are made. Author is inclined towards the idea that there are
limitations which may have devastating consequences while hearing European
parental responsibility cases. Therefore, more than twenty suggestions for the

improvement of the European and national legislation are given.



RELEVANCE OF THE THEME

The relevance of the theme is determined by one of the main goals of
the European Union — free movement of persons within the Union. The
implementation of this principle enabled persons not just to travel freely within
the European Union but also to live and work in different Member States
without any specific permission or visa. Such process of integration
conditioned not only the free movement of persons but also the phenomenon of
the so called “international family”. The increase of the number of
"international families” presupposes the increase of the number of
"international marriages”. Unfortunately, "international marriages" are likely to
end up with "international divorces"”. This also presupposes the fact that the
problems of competition and collision while determining the jurisdiction of a
case concerning family matters within the European Union arise. International
divorce is often very complicated, long and sensitively affecting children who
are involved in the process. As the practice has shown lately, there is an
increase in the number of international parental responsibility cases. Moreover,
parental rights and duties often become only the means to an end while
struggling the battle for the child. One frequently forgets that in most cases the
mere result of such battle are only trampled rights and interests of a child.
Therefore, last few decades were very important in harmonization of laws
concerning the protection of children rights and family matters in Europe and
worldwide. In Europe there is no lack of literature which analyzes the
problems and drawbacks of such harmonization. Meanwhile, Lithuanian law
doctrine is miles apart from the Western Europe law doctrine. Afore mentioned
aspect presupposes the actuality of this doctoral research theoretically.

The practical actuality of a research is determined by the fact that
national courts of the Republic of Lithuania (and also the national courts of
every other Member States of the EU) face many difficulties while hearing
parental responsibility and children abduction cases which have the so called
"European element”. These difficulties comprise not only of jurisdiction

competition problems but also of proper interpretation of European laws
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(Regulation Brussels lla, in particular), national laws which implement the EU
law and also the proper interpretation of the case law of the CJEU that is
established in Luxembourg.

Parental responsibility is the hinge of all family cases that reach the
CJEU. To date the CJEU has primarily focused on the provisions of Brussels
Ila Regulation that lay down jurisdiction rules on matters of parental
responsibility. The CJEU has clearly reasoned that time is of particular essence
in cases involving small children. This is the main reason why the urgent
preliminary reference procedure (PPU) is often used for hearing such cases.
Clearly there is no doubt that disputes concerning parental responsibility issues
rarely avoid emotions — feelings are running high in such cases. The procedure
not only sensitively affects the interests of all persons involved in the process
but also raises the high resonance of such European cases in the society and in
the media. Because of the above mentioned reasons sometimes the political
attention to such disputes is also inevitable.

Considering that after the Lithuanian entry in to the EU our national
legal base was supplemented by the European Union law, national rules
concerning jurisdiction were complemented by the Regulation Brussels lla
which is applied directly throughout European Union with the exception of
Denmark. The problems of proper interpretation and application of the
Regulation rules came of most importance. Though it is time for us to celebrate
the decade of the membership in the EU, there is still a demand of
comprehensive researches concerning parental responsibility issues that relate
more than one EU Member State. This aspect determines the relevance of the
chosen theme theoretically and practically.

Besides, Article 65 of the Regulation Brussels lla states that no later
than on 1% January 2012, and every five years thereafter, the Commission shall
present to the European Parliament, to the Council and to the European
Economic and Social Committee a report on the application of this Regulation
on the basis of information supplied by the Member States. The report shall be

accompanied if need be by proposals for adaptations. Considering that to date
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there is no report given yet, this research can be a good answer to arising
questions while preparing a national report on the application of Brussels Ila

Regulation in Lithuania.

OBJECT OF THE RESEARCH

The object of the research encompasses the system of international and
European instruments that regulate the rules of jurisdiction and common
provisions for hearing parental responsibility cases that have European element
(first of all the Regulation text in English, German, French and Lithuanian,
also the relevant international conventions without the historical and
comparative analysis of which it would be impossible to conduct a thorough
research). Also, the research thoroughly investigates the case law of the CJEU
and the case law of Lithuanian national courts, as well as the relevant practice
of the courts of United Kingdom, Germany, and Ireland while hearing parental
responsibility cases. The object of the research does not include rules of
jurisdiction in matrimonial matters, nor recognition and enforcement of the

courts judgements.

SUBJECT OF THE RESEARCH

Subject of the dissertation research — the provisions of the Regulation
Brussels Ila concerning jurisdiction and the recognition and enforcement of
judgments in matrimonial matters and the matters of parental responsibility,
regulating the jurisdiction rules and common provisions, and also the practice
of the application of Regulation provisions in the above mentioned cases. In
the research it is disassociated from divorce, separation and other matrimonial
matters, as well as from issues of recognition and enforcement of judgments.
Alternative dispute resolution methods (mediation, conciliatory mediation,
etc.) and the cooperation of central authorities in parental responsibility cases

are not under consideration of the thesis.



GOAL OF THE RESEARCH

The goal of the research is to analyse the provisions of the Regulation
Brussels Ila, regulating the rules of jurisdiction for disputes arising in parental
responsibility matters, also to reveal the problems of original interpretation of
these provisions and to fulfil a comprehensive analysis of common provisions
that are applied in the above mentioned cases. Then to identify empirically if
the provisions of the Regulation are sufficient and work effectively and the
national legal legislation implementing the Regulation with the direct
application of the European Union law while hearing parental responsibility
cases is compatible with the aims of the European Union and the practice of
the CJEU.

TASKS OF THE RESEARCH

For the attainment of the goal of the research the following tasks are
enumerated:

1. To discuss the origin and genesis of the international concepts of
parental duties and parental responsibilities, also to discuss the
tendencies of the formation of those concepts and the historical
development of the legal regulation of the above mentioned issues as
well as the main means and methods of harmonization of the regulation
of these issues in Europe.

2. To inspect at length the legal regulation of jurisdiction rules for parental
responsibility cases and common provisions, as well as the provisional
protective measures that are established in the Regulation Brussels Ila.

3. To thoroughly explore and analyse the case law of the CJEU, case law
of the national courts of the Republic of Lithuania (and also to examine
episodically the case law of the national courts of the Ireland, United
Kingdom and Germany) while hearing family cases involving parental
responsibility that have European element and to reveal existing

problems.
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4. To give proposals for the improvements and refinements of the
Regulation Brussels Ila and national legislation, also the proposals for
the improvement and rectification of the Lithuanian authentic
translation of the Regulation text according to the problematic aspects

that are revealed during the research.

HYPOTHESIS

The legal rules of the Regulation Brussels lla that regulate jurisdiction
and common rules in parental responsibility cases have flaws and inaccuracies,
which impede the effective application of the Regulation in the European

Union.

SOURCES OF THE RESEARCH

The main sources of the research are international legal acts, the legal
rules of the European Union and national legislation that is committed for the
implementation of the European Union law. Regulation Brussels lla, 1980
Hague Convention on the Civil Aspects of International Child Abduction,
other international conventions, also 13 November 2008 Law of the Republic
of Lithuania, implementing the acts of European Union and international law,
regulating civil procedure, and the judiciary law of the CJEU are the main
sources of the research. As the national case law of the Member States of the
European Union is not obligatory to the courts of other Member States of the
European Union, so national case law of the Republic of Lithuania and other
countries, such as United Kingdom, Ireland, Germany, is analysed only to
some extent that much as it helps to reveal and identify the pending problems
or to illustrate by examples the practice of application of legal norms of the
Regulation. The main studies and other doctrine sources used in the
dissertation are these: "European Civil Procedure™ by academician prof. habil.
dr. Vytautas Nekrosius, "Européisches Zivilprozessrecht™ by prof. dr. Burkhard
Hess, "Européisches ZivilprozelRrecht. Kommentar" by prof. dr. Thomas

Rauscher, "Brussels Ilbis Regulation by prof. Ulrich Magnus and prof. Peter
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Mankowski and others, "The Hague Convention on International Child
Abduction" by prof. Paul R. Beaumont and prof. Peter McEleavy, "Brussels Il
bis: Its Impact and Application in the Member States" by prof. Katharina
Boele—Woelki and prof. Cristina Gonzales—Beilfus, "Hague Conventions in
Private International Law and on International Civil Procedure™ by prof. Dieter
Martiny, also other works of scholars and practitioners: "The Interpretation of
the Brussels Il bis Regulation by the European Court of Justice™ by prof. Koen
Lenaerts, "Guidance from Luxembourg. First CJEU Judgement Clarifying the
Relationship between the 1980 Hague Convention and Brussels 1l Revised"” by
Andrea  Schultz, and "Erste Meilensteine im europaischen
Kindschaftsverfahrensrecht: Die  Rechtssprechung del  Européischen
Gerichtshofs zur Brissel-lla—Verordung von C bis Mercredi” by Andrea
Schultz and Anatol Dultta, etc. The research was conducted not only in Vilnius
University, in the State Child Rights Protection and Adoption Service under
the Ministry of Social Security and Labour, but also at the Max Planck Institute
for International, European and Regulatory Procedural Law (Luxembourg) and
the Library of the CJEU (Luxembourg).

METHODOLOGY OF THE RESEARCH
The nature of the posed tasks presupposes the applicability of both —

theoretical and empirical examination methods. Systematic and logical analysis
Is invoked as the main empirical method of the research while exploring legal
instruments and judiciary law. Historical investigation method helps to reveal
evolution of the European and Hague Private International Law Conference
legislation, while regulating parental responsibility issues. Logical analytical
method comes in useful while interpreting the sound of the legal rules,
inferring and arriving at the conclusions. The method of systematic analysis
helps to reveal logical links between the legal rules and to interpret the
Regulation in a systemic way not only in the context of the rules of the
Regulation but also according to the judiciary law of the CJEU. Linguistic

method enables to interpret the concepts that are used in the Regulation, other
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legal instruments, case law, and are not always properly and correctly
translated into Lithuanian language. During the research the authentic texts of
the Regulation Brussels lla in Lithuanian, English, German and French are
compared. Teleological and comparative methods that help to reveal the real
intentions of the lawmaker were employed for the effective interpretation of

the Regulation and the analysis of the judiciary law.

MAIN CONCLUSIONS AND RESULTS

1. Regulation Brussels lla is applied frequently while hearing parental
responsibility cases. The principle of autonomous interpretation
explicated by the CJEU helps to secure that the rules of jurisdiction and
common provisions established in the Regulation will be interpreted
uniformly in all the Member States of the European Union, ignoring
national legal systems, if the Regulation does not clearly divert to the
law of the Member States. However, in consideration of the flaws of the
Regulation that have been ascertained during the research, it is essential
not only to correct inaccuracies of the authentic Lithuanian translation
of this instrument but also to improve the Regulation considering the

proposals that are given in the dissertation.

2. Although the courts of the Member States of the European Union are
still in lack of determination to apply Article 15 of the Regulation that
for the first time in European civil procedure law establishes a modified
doctrine of forum non conveniens, but if refinements to this Article are
made according to the proposals given in the dissertation, the maximum
efficiency of the application of this Article will be achieved while
concentrating the hearing of parental responsibility disputes in the most

convenient forum to the child.

3. The implementation of the Regulation Brussels Ila in the field of
parental responsibility is sufficient in the national level, except for one

flaw in the Law of the Republic of Lithuania, implementing the acts of
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European Union and international law, regulating civil procedure: the
right to appeal against the court's ruling for transfer to a court better
placed to hear the parental responsibility case. Therefore, we suggest
supplementing the above mentioned Law with the Article 8" indicating
that the ruling of a court for transfer of a case to a court better placed to
hear a case can be appealed by a separate complaint, whereas the

cassation on this point is not permissible.

. Even though we can already celebrate the decade anniversary of the
membership in the European Union, however this scientific research
showed that national courts as often as not defy the explications of the
CJEU in parental responsibility cases, but sometimes even bypass the
application of the Regulation Brussels lla (as the directly operating
European legal act) and apply national provisions of the Code of Civil
Procedure of the Republic of Lithuania that regulate international civil
procedure instead. Such practice is perverse and inter alia contradicts to
the Constitutional Act of the Republic of Lithuania regarding the

membership of the Republic of Lithuania in the European Union.

STATEMENTS OF THE DISSERTATION TO BE DEFENDED

1. Even though the Regulation Brussels Ila is widely applied while
hearing parental responsibility cases within the European Union,
the rules of jurisdiction and general provisions established in it
have flaws which presuppose the problems while applying this
legal act in practice.

2. A transfer of a case to the court that is better placed to hear a case
is not applied in practice yet because the provisions of Article 15
of the Regulation Brussels lla are formulated wrongly and are

insufficient for the application of this Acrticle.
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PRACTICAL SIGNIFICANCE OF THE RESEARCH

In respect that the chosen theme is relevant to jurisprudence and legal
practice, an assumption can be made that the research will help to formulate
principles and give guidelines under the guidance of which the proposals for
the refinement of the Regulation and national act that implements the
Regulation. The following of these proposals can help to secure the high—
performing resolution of parental responsibility disputes and the unity of case
law within the European Union while interpreting the rules of the Regulation.
The practical significance of the thesis is that the research can be used by
individuals who in practice face parental responsibility disputes in both court
and extrajudicial institutions. The research material will help to avoid mistakes
while establishing jurisdiction in parental responsibility cases and ipso facto
while recognising and enforcing the rulings awarded within the European
Union. The dissertation will also have didactic importance as it can be used
while teaching European civil procedure in universities and high schools in
Lithuania. The main thing is that the research can be a considerable
contribution while formulating and giving the proposals to the European

Commission for the improvement of the Regulation Brussels lla.

PUBLICATIONS
1. PRANEVICIENE, Kristina. Rules of Jurisdiction in the Cases of Child

Abduction within the Member States of the European Union. VU Press \
Journals \ Law \ Law 2010 Vol. 77. P. 162-180.

2. PRANEVICIENE, Kristina. The Recognition and Enforcement of
Judgments Requiring the Return of Abducted Children in the Member
States of European Union. VU Press \ Journals \ Law \ Law 2011 Vol.
80. P. 175-192.
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with the connection to family law and the protection of children.
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JURISDIKCIJOS NUSTATYMO TAISYKLES IR JU TAIKYMAS
BYLOSE DEL TEVU PAREIGU VAIKAMS PAGAL TARYBOS
REGLAMENTA (EB) NR. 2201/2003 (BRIUSELIS 11A)
(REZIUME)

IVADAS

Daktaro disertacija parengta tévy atsakomybés vaikams tematika.
Jurisdikcijos taisyklés, bendrosios nuostatos ir jy taikymas bylose dél tévy
pareigy vaikams pagal 2003 m. lapkri¢io 27 d. Tarybos Reglamentg (EB) Nr.
2201/2003 dél jurisdikcijos ir teismo sprendimy, susijusiy su santuoka ir tévy
pareigomis, pripazinimo bei vykdymo (Briuselis Ila arba Briuselis 1lbis) yra
pagrindinés problemos, patenkancios ] empirinio tyrimo sritj. Savaime
suprantama, kad tévy atsakomybés klausimai yra nepaprastai svarbiis
Siuolaikinéje tarptautinéje arenoje. Kaip kadaise vaizdingai pasaké Margaret
Teder, ,tévystée yra visam gyvenimui“. Si frazé tiksliai atspindi tévy
atsakomybés esme¢ modernioje visuomengje. Bitent tévai yra tie asmenys,
kurie turi didziausig jtakg ir autoritetg auganciy vaiky atzvilgiu. Geriausi vaiko
interesai visada turi biiti pagrindingje vietoje sprendziant kylancias tévy
atsakomybés ir pareigy vaikams problemas.

Disertacijoje i$samiai nagrin¢jamos ne tik jurisdikcijos taisyklés,
taikytinos bylose dél tévy pareigy vaikams Europos Sajungoje, ir bendrosios
nuostatos, bet ir pateikiama Europos Sajungos Teisingumo Teismo (toliau —
ETT) praktikos analizé, o taip pat Lictuvos Respublikos nacionaliniy teismy
bei kai kuriy kity Europos Sgjungos valstybiy nariy teismy praktikos analize.
Autorés tikslas yra atskleisti jstatymy leidyboje egzistuojancias problemas tévy
atsakomybés srityje ir pateikti kritiskg teismy praktikos apzvalga. Autoré yra
linkusi manyti, kad yra trikumy, kurie gali turéti rimty pasekmiy nagrin¢jant
bylas dé¢l tévy atsakomybés. Dél to, pateikiama daugiau nei dvideSimt

pasitilymy Europos ir nacionalinio teisinio reglamentavimo tobulinimui.
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TEMOS AKTUALUMAS

Nagriné¢jamos temos aktualumas yra apsprestas vienu 1§ kertiniy
Europos Bendrijos siekiy — laisvu asmeny judéjimu Bendrojoje rinkoje. Laisvo
asmeny judéjimo siekio jgyvendinimas placiai atvéré duris ne tik keliauti po
visg Europos Sgjungos teritorija, bet ir uztikrino galimybes Europos Sajungos
valstybiy nariy pilieCiams, nereikalaujant vizy, leidimy ir kity specialiy
dokumenty, gyventi ir dirbti bet kurioje i§ valstybiy nariy. Tokie integracijos
procesai lémé ne tik laisvo asmeny judé¢jimo siekio jgyvendinimg, bet ir taip
vadinamy ,tarptautiniy” Seimy, kirimg. Vis didéjantis ,.tarptautiniy® misriy
pory skaiCius lemia, jog Siuolaikinéje Europoje daugeja ir ,tarptautiniy®
santuoky skaicius. Deja, ,tarptautiniy Seimy ne tik sukuriama, neretai tokios
Seimos iSyra. Tai suponuoja, jog vis dazniau pasitaiko atvejy, kai nagrinéjant
Htarptautiniy Seimy bylas kyla teisiniy sistemy konkurencijos ir (ar) kolizijos
problemy. Tarptautinis skyryby procesas neretai ilgai trunka, yra sudétingas ir
itin jautriai palieia vaiky interesus. Kaip parodé keleriy pastaryjy mety
patirtis, gincy dé¢l tévy pareigy vaikams vykdymo vis daugeja, tévy pareigos ir
Jju igyvendinimas tampa manipuliacijy vaiku priemonémis, siekiant laiméti
,kova del vaiko* ir pamirstant, jog neretai galutinis tokio ginco ,,iSsprendimo*
rezultatas yra pamintos vaiko teisés ir tik vieno i§ tévy ambicijy
jgyvendinimas. D¢l to, pastarieji deSimtmeciai Europos ir pasaulio mastu buvo
ypac svarbiis teisés akty, lie¢ian¢iy Seimos teisg, ir ypac vaiky teisiy apsauga,
harmonizavimo srityje. Europoje, kaip matyti, gausu literatiiros, kurioje
atskleidziamos egzistuojancios harmonizavimo problemos ir trikumai, siillomi
tobulinimo variantai. Tuo tarpu Lietuvos teisés doktrina gerokai atsilieka nuo
Vakary Europos teisés doktrinos. Anks¢iau minétas aspektas suponuoja
disertacinio tyrimo teorinj aktualuma.

Praktinj temos aktualumg lemia tai, kad Lietuvos ir Europos Sajungos
valstybiy nariy teismams, nagrinéjantiems Seimos bylas dél tévy pareigy
vaikams, turin¢ias Europos Sgjungos elementa, kyla problemy, nustatant, koks
teismas turés jurisdikcijg spresti ,tarptautinés® Seimos gincg dél tévy pareigy

vaikams vykdymo, kaip tinkamai aiSkinti ir taikyti Europos Sgjungos civilinj
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procesg reglamentuojancias teisés normas ir efektyviai vadovautis ETT,
jsiktrusio Liuksemburge, praktika.

Biitent tévy atsakomybe ir pareigos vaikams yra ta pagrindiné asis, apie
kurig sukasi didzioji dauguma byly, pasiekianc¢iy ETT. Nors buvo ir keletas
byly dél santuokiniy klausimy — kaip antai, Sundelind Lopez ir Hadadi. Be to,
bylos dél tévy pareigy vaikams dazniausiai ETT biina nagrinéjamos
pagreitintos procediiros arba skubos procediiros tvarka, nes ETT argumentuoja,
kad bylose, susijusiose ypa¢ su vaiko globos teisémis, laikas yra esminis
faktorius. Niekam nekils abejonés, kad gincai dél tévy pareigy vaikams
niekuomet neapsieina be dideliy emocijy. Tai ne tik jautriai paliefia visy
dalyvaujan¢iy byloje asmeny interesus, bet ir kelia didel; tokiy ,,europiniy*
byly rezonansg visuomenéje, ziniasklaidoje. D¢l paminéty priezasciy, kartais
neiSvengiama ir politinio jsikiSimo j tokiy byly nagrinéjima.

Atsizvelgiant | tai, kad Lietuvai tapus Europos Sajungos valstybe nare,
normas, reglamentuojancias jurisdikcijos nustatyma, 1§ esmeés papildé
Reglamento Briuselis Ila, kuris yra tiesiogiai taikomas visose valstybése
narése, nuostatos, ypatingai svarbios tapo $io teisés akto aiSkinimo ir taikymo
problemos. Pazymétina, jog nors jau laikas Svesti narystés Europos Sgjungoje
deSimtmet], Lietuvos teisingje literatliroje vis tik stinga iSsamiy moksliniy
tyrimy Seimos gincy, susijusiy su tévy pareigy vaikams vykdymu, nagringjimo
taikant Europos Sajungos teis¢ tema, kas lemia pasirinktos temos aktualumg ir
teoriniu pozitriu.

Be to, kaip numatyta paties Reglamento 65 straipsnyje, ne véliau kaip
iki 2012 m. sausio 1 d. ir kas penkerius metus po Sios datos Europos Komisija,
remdamasi valstybiy nariy pateikta informacija, turi pateikti Europos
Parlamentui, Tarybai ir Ekonomikos ir socialiniy reikaly komitetui ataskaitg
apie Sio Reglamento taikymg. Prireikus prie ataskaitos turéty pridedami
pakeitimy pasitilymai. Siuo darbu taip pat sickiama nustatyti Reglamento
trukumus, kurie iSaiskéja taikant jj Lietuvoje ir Europos Sgjungos valstybése
narése. Atsizvelgiant | tai, kad pirmoji perzitira, numatyta iki 2012 m. sausio 1

d. dar néra jvykdyta ir jokie pakeitimy pasiiilymai néra pateikti, manytume, jog
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Sis disertacinis tyrimas galéty nemenkai prisidéti teikiant ataskaita apie

Reglamento taikymg Europos Komisijai.

TYRIMO OBJEKTAS

Disertacinio tyrimo objektas apima jurisdikcijos taisykles ir bendrasias
procesines nuostatas reglamentuojancia tarptautinés teisés ir Europos Sgjungos
teisés akty sistema (pirmiausia Briuselis Ila Reglamento teksta angly, vokieciy,
pranciizy ir lietuviy kalbomis, o taip pat aktualias tarptautines konvencijas, be
kuriy istorinés ir lyginamosios analizés biity nejmanoma atlikti iSsamaus
mokslinio tyrimo) byly dél tévy pareigy vaikams vykdymo, kurios turi Europos
Sgjungos elementg, nagrin¢jimui bei ETT ir Lietuvos Respublikos nacionaliniy
teismy, o taip pat, kiek tai padeda iSsamaus tyrimo atlikimui, Jungtinés
Karalystés, Vokietijos, Airijos nacionaliniy teismy praktika, nagrinéjant bylas
del tévy atsakomybés vaikams, kurios turi Europos Sajungos elements.
Disertacinio tyrimo objektas neapima jurisdikcijos taisykliy byloms dél
santuokos nutraukimo, pripazinimo negaliojania ar separacijos, nei teismo

sprendimy pripazinimo ir vykdymo klausimy.

TYRIMO DALYKAS

Tyrimo dalykas — Reglamento  Briuselis Ila  nuostatos,
reglamentuojancios jurisdikcijos taisykles bylose d¢l tévy pareigy vaikams, o
taip pat bendrosios procesinés nuostatos bei jy taikymo praktika minétose
kategorijose byly. Disertacijoje atsiribojama nuo santuokos nutraukimo,
separacijos, santuokos pripazinimo negaliojancia klausimy, o taip pat nuo bet
kokiy teismy sprendimy pripazinimo ir vykdymo klausimy analizés, kadangi
Sios temos galéty sudaryti keliy atskiry savarankiSky disertaciniy tyrimy
dalyka. Disertacijoje nenagriné¢jami neteisminiai gincy dél tévy pareigy
sprendimo biidai (mediacija, taikinamasis tarpininkavimas ir pan.) ir centriniy

institucijy bendradarbiavimas su tévy pareigomis susijusiose bylose.
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TYRIMO TIKSLAS

Tyrimo tikslas — iSanalizuoti Reglamento Briuselis Ila nuostatas,
reglamentuojancias jurisdikcijos taisykles gin¢ams, kylantiems dél tévy
pareigy vaikams vykdymo, spresti, atskleisti jy autentiSko aiSkinimo
problematika, taip pat atlikti iSsamig bendryjy procesiniy nuostaty tokiose
kategorijose byly analize bei empiriSkai nustatyti, ar Reglamento nuostatos yra
pakankamos ir veikia efektyviai, o taip pat, ar Lietuvos Respublikos teisinis
reguliavimas bei tiesioginio Europos Sagjungos teisés taikymo praktika,
nagrin¢jant Seimos bylas dé¢l tévy pareigy vaikams vykdymo, atitinka ETT

formuojama praktika.

TYRIMO UZDAVINIAI
Tyrimo tikslui pasiekti disertacijoje iSkeliami tokie uzdaviniai:

1. Aptarti tarptautiniy gincy dél tévy pareigy ir tévy atsakomybeés
vaikams sgvoky kilme, jy formavimosi tendencijas, o taip pat tokiy
ginfy teisinio reglamentavimo istoring raidg bei pagrindinius
sprendimo biidy ir priemoniy harmonizavimo Europoje aspektus.

2. ISsamiai iSnagrinéti Reglamente Briuselis Ila jtvirtinty
jurisdikcijos nustatymo taisykliy gin¢ams, kylantiems dél tévy
pareigy vaikams vykdymo Europos Sajungoje, spresti, o taip pat
Siame teisés akte jtvirtinty bendryjy procesiniy nuostaty, jskaitant
ir laikinyjy apsaugos priemoniy taikymo, teisinj reglamentavimg.

3. Nuodugniai iSanalizuoti ETT bei Lietuvos Respublikos (o taip pat
epizodiSkai panagrinéti Jungtinés Karalystés ir Vokietijos)
nacionaliniy teismy praktikg, nagrin¢jant Seimos bylas dél tévy
pareigy vaikams vykdymo, turincias Europos Sajungos elementa,
bei atskleisti egzistuojancias problemas.

4. Pateikti Reglamento Briuselis Ila bei nacionalinés teisés akty
tobulinimo pasitilymus, atsizvelgiant j tyrimo metu nustatytus

probleminius aspektus.
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HIPOTEZE

Reglamento Briuselis Ila teisés normos, jtvirtinancios jurisdikcijos
nustatymo taisykles ir bendrgsias nuostatas tévy pareigy vaikams srityje, turi
trakumy ir netikslumy, kurie trukdo efektyviam Reglamento normy taikymui

Europos Sajungoje.

TYRIMO SALTINIAI

Pagrindiniai tyrimo Saltiniai — tarptautinés teisés aktai, Europos
Sajungos teisés aktai ir juos jgyvendinantys Lietuvos Respublikos teisés aktai.
Kaip pagrindiniai tyrimo S$altiniai, reglamentuojantys tévy pareigy vaikams
vykdyma, naudojami Reglamentas Briuselis Ila, 1980 m. spalio 25 d. Hagos
konvencija d¢l tarptautinio vaiky grobimo civiliniy aspekty, kitos tarptautinés
konvencijos, Lietuvos Respublikos civilinj procesg reglamentuojanciy Europos
Sajungos ir tarptautinés teisés akty jgyvendinimo jstatymas, ETT praktika,
nagrin¢jant Seimos bylas dél tévy pareigy vaikams vykdymo. Kadangi
nacionaliniy Europos Sajungos valstybiy nariy teismy praktika néra privaloma
kity Europos Sajungos valstybiy nariy teismams, tai Lietuvos Respublikos
nacionaliniy teismy ir kai kuriy kity Europos Sgjungos valstybiy nariy, kaip
antai, Jungtinés Karalystés, Airijos, Vokietijos teismy praktika, nagrinéjama tik
tiek, kiek jos analizé padeda atskleisti ir identifikuoti nagrinéjamas problemas
ar tiesiog siekiant pavyzdziais iliustruoti konkreciy Reglamento normy
taikymo praktikg. Tiriant objektg ir sickiant uzsibrézty tiksly, bus analizuojami
akademiko prof. habil. dr. Vytauto Nekrosiaus, iskiliy Europos Sajungos teisés
mokslininky prof. dr. Burkhard Hess, prof. dr. Thomas Rauscher, prof. Ulrich
Magnus ir prof. Peter Mankowski, prof. Paul R. Beaumont ir prof. Peter
McEleavy, prof. Katharina Boele-Woelki ir prof. Cristina Gonzales—Beilfus,
prof. Dieter Martiny darbai, taip pat tiesiogiai su Reglamento Briuselis lla
taikymu praktikoje susidurian¢iy uZsienio mokslininky—praktiky prof. Koen
Lenaerts ir kity teisininky—praktiky Andrea Schultz, Anatol Dutta bei kt.
darbai. Disertacinis tyrimas buvo atliekamas ne tik Vilniaus universitete,

Valstybés vaiko teisiy apsaugos ir jvaikinimo tarnyboje prie Socialinés
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apsaugos ir darbo ministerijos, bet taip pat ir Makso Planko institute
tarptautinei, Europos  Sajungos ir reguliavimo  procesinei  teisei
(Liuksemburgas) bei ETT bibliotekoje (Liuksemburgas).

TYRIMO METODAI

ISkelty uzdaviniy pobidis suponuoja tiek teoriniy, tiek empiriniy tyrimo
metody taikymg. Sisteminé ir loginé analizé bus pasitelkta kaip pagrindinis
empirinis tyrimo metodas, nagrinéjant teises aktus bei teismy praktika. Istorinis
tyrimo metodas padés atskleisti Europos Sgjungos bei Hagos tarptautinés
privatinés teisés konferencijos jstatymy leidimo (angl. lawmaking, legislation)
raidg, reglamentuojant ginc¢y dél tévy pareigy nagrin¢jima. Loginis analitinis
metodas pravers aiSkinantis teisés normy turinj, darant iSvadas. Sisteminés
analizés metodas padeda atskleisti loginj teisés normy sgsajumg ir aiskinti
Reglamentg sistemiSkai ne tik jo paties normy kontekste, bet ir Europos
Sajungos valstybiy nariy nacionaliniy teisiniy sistemy kontekste, o taip pat
atsizvelgiant ] pagrindinio Europos Sgjungos teisés aiSkintojo ETT praktika.
Lingvistinis metodas jgalina aiSkinti Reglamente, kituose teisés aktuose bei
teismy praktikoje vartojamas teisines sgvokas, kurios ne visuomet yra tinkamai
i§verstos ] lietuviy kalbg. Atsizvelgiant | tai, jog Europos Sajungos reglamentai
leidziami visomis Europos Sajungos valstybiy nariy oficialiomis kalbomis ir
visi variantai yra autenti$ki, Reglamento teisés normy aiSkinimas apima ir
lingvistinj varianty lyginimg. Atliekant tyrima, lyginami Reglamento Briuselis
ITa autentiSki tekstai lietuviy, angly, vokie¢iy ir pranciizy kalbomis.
Efektyviam Reglamento aiSkinimui ir teismy praktikos analizei nemenkos
reikSmés turi ir teleologinis bei lyginamasis metodai, kurie padeda atskleisti

tikruosius jstatymy leid¢jo tikslus.

ISVADOS

1. Reglamentas Briuselis Ila yra daznai taikomas praktikoje nagrinéjant
ginCus dél tévy pareigy. ETT iSplétotas autonominio teisés aisSkinimo

principas padeda uZztikrinti, kad tiek Reglamento Briuselis Ila
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jurisdikcijos taisykleés, tiek bendrosios nuostatos, jtvirtintos Siame
Reglamente, bus aiSkinamos vienodai visose ES valstybése narése,
neatsizvelgiant | nacionalines teisines sistemas, jei Reglamentas aiskiai
nenukreipia ] valstybiy nariy teis¢. Vis tik, atsizvelgiant | tyrimo metu
nustatytus Reglamento trikumus, biitina iStaisyti ne tik Sio teisés akto
autentiSko vertimo ] lietuviy kalbg netikslumus, bet ir patobulinti

Reglamenta, atsizvelgiant j disertacijoje pateiktus sitilymus.

. Reglamento Briuselis Ila 15 straipsnio nuostata, leidzianti perduoti byla
del tévy pareigy nagrinéti geriau tinkanCiam teismui, yra naujoveé
civilinés teisés tradicijos valstybése. Sia norma pirma karta Europos
Sajungos civilinio proceso teis¢je jtvirtinama bendrosios teisé€s
tradicijos valstybése iSvystyta forum non conveniens doktrina, tiesa,
kiek modifikuota Sios doktrinos versija. Disertacinio tyrimo metu buvo
nustatyta, jog Reglamento 15 straipsnis turi trikumy, dél to Europos
Sajungos valstybiy nariy teismai dar stokoja ryzto taikyti jj praktikoje ir
tokiu teisiniu reguliavimu nepasiekiamas joks efektyvumas. Taciau
patobulinus Reglamento Briuselis Ila 15 straipsnj, atsizvelgiant |
disertacijoje pateiktus pasitlymus, biity pasiektas maksimalus forum
non conveniens doktrinos taikymo efektyvumas koncentruojant ginéy

dél tévy pareigy sprendimg patogiausiame vaikui forume.

. Reglamento Briuselis Ila jgyvendinimas byly dél tévy pareigy vaikams
srityje nacionaliniu lygmeniu yra pakankamas, iSskyrus vieng LR
civilinj procesg reglamentuojanc¢iy Europos Sajungos ir tarptautinés
teis¢s akty jgyvendinimo jstatymo trilkuma: néra reglamentuota teismo
nutarties dél bylos perdavimo nagrinéti teismui, geriau tinkanciam
nagrinéti bylag dél tévy pareigy, apskundimo tvarka. Todél sitilytume
papildyti minéta jstatyma 8 straipsniu, nurodant, kad teismo nutartis dél
bylos perdavimo teismui, geriau tinkan¢iam nagrinéti byla, gali buti

skundziama atskiruoju skundu, o kasacija Siuo klausimu negalima.
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4. Nors jau galime Svesti Lietuvos Respublikos narystés Europos
Sgjungoje deSimties mety sukaktj, taciau Siuo moksliniu tyrimu
atskleista, kad nacionaliniai teismai neretai ne tik nepaiso ETT
iSaiskinimy bylose dél tévy pareigy, bet kartais apskritai iSvengia
Reglamento Briuselis Ila (kaip tiesioginio veikimo ES teisés akto)
taikymo, vietoje to taikydami nacionalines tarptautinj civilinj procesg
reglamentuojan¢ias LR CPK normas. Tokia Lietuvos Respublikos
teismy praktika yra ydinga ir inter alia priestarauja LR konstituciniam

aktui del LR narystes ES.

GINAMIEJI TEIGINIAI

1. Nors Reglamentas Briuselis Ila yra placiai taikomas praktikoje
nagrinéjant gincus dél tévy pareigy Europos Sajungoje, jame
jtvirtintos jurisdikcijos taisyklés ir bendrosios procesinés nuostatos
turi trilkumy, kurie suponuoja problemas taikant §j teisés akta
praktikoje.

2. Bylos dé¢l tévy pareigy perdavimas teismui, geriau tinkanciam
nagrinéti byla, praktikoje kol kas netaikomas de¢l to, jog
Reglamento Briuselis lla 15 straipsnio nuostatos suformuluotos

netinkamai ir yra nepakankamos §io straipsnio taikymui.

DISERTACIJOS PRAKTINE REIKSME

Praktineg disertacijos reikSme sudarys tai, jog atlikta tyrimg ir pateiktus
apibendrinimus galés naudoti subjektai, praktikoje susiduriantys su gincy dél
téevy pareigy vaikams vykdymo sprendimu, tiek nagrin€jantys ir sprendziantys
ginCus ne teismo tvarka, tiek teisme. Manytina, jog tyrimo medziaga padés
iSvengti klaidy nustatant jurisdikcijg bylose dél tévy pareigy vykdymo, o tuo
paciu ir pripazjstant bei vykdant Europos Sgjungos valstybése narése priimtus
sprendimus. Disertacija, be kita ko, gali turéti ir didaktinés reikSmés, nes
tyrimo medziaga galéty biti naudojama déstant Europos Sgjungos civilinio

proceso discipling universitety ir aukStyjy mokykly studentams Lietuvoje.
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Bene svarbiausia tai, kad atliktas tyrimas galéty biiti nemenka pagalba
formuluojant ir teikiant Reglamento Briuselis Ila tobulinimo pasitlymus

Europos Komisijai.
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