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Relevance and Novelty of the Scientific Research

Rapid expansion of international trade and investments introduces new business
opportunities to its participants and consequently inevitably stipulates competition
among them. This may result in failure of international businesses which subsequently
gives rise to an increased number of transnational insolvencies. The most known
examples of transnational insolvencies include Enron, BRAC Rent-A-Car International,
Crisscross Telecommunications, Eurofood/Parmalat, MG Rover and many others.

Transnational insolvencies raise many legal issues which are unique to cross-border
insolvency cases. The courts have to consider questions related to international
jurisdiction and applicable law. Due to diverse legal traditions, individual countries have
different priorities of national economic interests as well as legal rules governing
insolvency laws. Therefore, application of different country law may result in different
possibilities for the same-ranking creditors to participate in the insolvency proceedings
and receive satisfaction of their claims. Subject to how the issues regarding international
jurisdiction and applicable law are resolved by the court, the course and closure of
insolvency proceedings as well as protection of creditors® rights will depend.

On the other hand, when dealing with transnational insolvency cases the courts may
need to resolve the matters regarding recognition and enforcement of foreign judgments.
The importance of these issues is not only pure procedural (whether judgment is granted
automatic recognition, or is subject to an exequatur procedure), but also substantive, for
example, what effect it makes on the assets of the debtor which are situated in the
recognizing state. Furthermore, the effectiveness of the foreign proceedings may depend
directly on a manner in which the recognizing country regulates these matters.
Therefore, effective regulation of the cross-border aspects of cross-border insolvency
process is of the foremost importance for the protection of the social interests of the
creditors, the debtor and the state, as well as for ensuring effective international

cooperation in relation to foreign insolvency proceedings.



As the aforementioned issues are the elements of private international law’, they are
mostly regulated by national laws of the states. However, Lithuanian national laws do
not have special norms regulating cross-border insolvency issues. When deciding on the
matters of private international law the courts must follow general set of legal rules
applicable to the cross-border civil litigation. The application of general provisions
becomes more sophisticated in the matters of cross-border insolvency cases because the
courts have to take into account the fundamental principles of insolvency law, including
protection of the public interest. The application of general provisions becomes even
more complex due to the fact that Lithuanian case-law is not much developed in this
sphere. It justifies the need to analyze more closely the problems that arise or may arise
in the application of private international law rules and propose on the manner in which
the problems can be solved in order to achieve effective hearing of cross-border cases in
Lithuanian courts.

It can be acknowledged that problems which arise in the cross-border insolvency
cases cannot be effectively resolved only by unilateral national regulation of the states.
National laws of the states contain widely different rules for regulating insolvency
procedures as well as their cross-border effects. It is recognized that negative
consequences of such different legal regulation can be eliminated or mitigated by
unifying certain aspects of cross-border insolvency regulation.

There have been long attempts trying to unify the rules of cross-border insolvencies
within the European Union. The attempts which have been lasting for over forty years
ended up with the adoption of the Council Regulation (EC) No. 1346/2000 of 29 May
2000 on insolvency proceedings® (hereinafter — Insolvency Regulation or Regulation
1346/2000), coming into force on 31 May 2002. The Insolvency Regulation provides the

rules on international jurisdiction, applicable law, recognition of judgments in cross-

! There is no common approach regarding the scope of private international law in the legal doctrine. Some legal
scholars assert that legal norms of civil procedure which regulate cross-border litigation matters constitute
autonomous part of national law and private international law only includes conflicts of laws which resolve
conflicts between two or more legal systems to be applicable to the dispute. Different view is taken by the scholars
who are of the opinion that international civil procedure forms part of private international law. The author shall
uphold the latter view, i. e., that private international law includes both - international civil procedure law and the
conflict of laws. On the problems of the scope of private international law see, Kontrauskas, Ramiinas. Tarptautinis
civilinis procesas: samprata ir vieta nacionalinés teisés sistemoje. Jurisprudencija, 2008, No. 7 (109), p. 74-75.

20J L 160, 30.6.2000, p. 1-18.



border insolvency proceedings. It also contains provisions regarding other aspects of
cross-border insolvency, for e.g. provisions on the rights of creditors and liquidators, on
the interaction between main and secondary proceedings, etc. However, the main aim of
the Insolvency Regulation - improving the efficiency and effectiveness of insolvency
proceedings having cross-border effects — can be achieved if the provisions of the
Regulation 1346/2000 are uniformly interpreted and applied by the courts of all Member
States. Legal analysis of the jurisprudence and case-law of the Members States’ courts
indicates that there are still unresolved issues which hinder uniform application of the
rules established in the Insolvency Regulation. Such situation calls for more profound
analysis of the problems related to the application of the aforementioned rules and
proposals for their solutions, which are conducted and proposed in this dissertation.
Considering the topic of this dissertation, problematic issues are analyzed in two
levels. First of all, regulation of international jurisdiction, applicable law and recognition
as well as enforcement of judgments in the European Union level is examined by
analyzing provisions set forth in the Regulation 1346/2000. The Insolvency Regulation
has direct effect in Lithuania since 1 May 2004, therefore, the matters concerning
interpretation and application of its provisions are very significant. It would be
misleading to assert that provisions of the Insolvency Regulation have not been analyzed
by Lithuanian scholars at all; however, investigations were mostly limited to certain
spheres of Insolvency Regulation. Its rules on international jurisdiction and recognition
of foreign judgments have been fragmentally analyzed in several publications by
Lithuanian authors®. More exhaustive investigation of the jurisdictional provisions of
Regulation 1346/2000 has been made in the doctoral dissertation of L. Kirilevi¢iate®,,
which was prepared nearly in parallel to this dissertation. Also few chapters of the
manual ,,Bankroto teis¢“> contain brief survey on the provisions of Insolvency

Regulation. However, no complex integrated researches involving the issues of

3 Kirilevi¢iate, Laura. “Europos Sajungos kompetencijos reguliuoti bankroto procesa ribos“. Teisé. 2009, Vol. 73,
p. 89-101; “Ar egzistuoja palankesnés teisés ieskojimo galimybés bankroto bylose?* Teisé. 2010, Vol. 74, p. 93-
104; Urbonas, Andrius. ,,Teismo sprendimo bankroto byloje pripazinimas kitoje Europos Sajungos Salyje naré¢je*.
Jurisprudencija, 2007, No. 99 (9), p. 70-76.

bankroto byly. Doctoral dissertation, 2011 (defended on 26 January 2012).

® Kavalne, Salvija; Mikuckiené, Vilija; Norkus, Rimvydas; Velicka, Rimvydas. Bankroto teisé. Pirmoji
knyga.Vilnius: Justitia, 2009.



international jurisdiction, applicable law, and recognition of judgments in cross-border
insolvency proceedings in the light of Insolvency Regulation were made. This fact
encouraged the author to devote current scientific research to the analysis of the
aforementioned issues. It should also be mentioned that this research does not seek to
analyze all provisions regarding international jurisdiction, applicable law and recognition
of judgments embedded in the Regulation 1346/2000. It encompasses only those
provisions, the interpretation whereof is of the utmost importance to the application of
the Insolvency Regulation, or application whereof is vague or either does induce (or, in
the opinion of the author, might induce) certain ambiguities.

Secondly, the regulation of international jurisdiction, applicable law, recognition and
enforcement of foreign judgments in cross-border insolvency cases is analyzed in the
national level, but in addition the rules set forth in international treaties are examined. It
should be noted that no studies regarding application of Lithuanian private international
law provisions in cross-border insolvency cases have been made so far. This “gap”
motivated the author to broaden the object of her dissertation and include analysis of the
legal regulation of the cross-border insolvency aspects which are not regulated by the
Regulation 1346/2000. Thus, the analysis of these aspects in the dissertation should be
treated as novel and at the same time relevant.

This scientific research is significant in several aspects. As it has already been
mentioned, Lithuanian case law concerning application of Regulation 1346/2000 is in
the development stage. Notwithstanding the fact that there are not many instances of its
application by Lithuanian courts, in several cases the courts faced difficulties in directly
applying Insolvency Regulation. Moreover, in some cases the courts used different
approach while applying general private international law provisions in the cross-border
insolvency cases. Thus, this dissertation may be relevant for the court practice when
applying Regulation 1346/2000 as well as national laws of private international law in
cross-border insolvency cases. Moreover, this research may be useful to other
participants of cross-border insolvency proceedings (creditors, insolvency
administrators, etc.) who can be in the need of directly applying legal provisions. Finally,
the results of the dissertation could be used by Lithuanian legislator when improving
legal regulation of the aspects of cross-border insolvency proceedings and facilitating

application of the Insolvency Regulation in Lithuania.
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Objectives of the Scientific Research

The object of this dissertation is the legal regulation of international jurisdiction,
applicable law, recognition and enforcement of judgments in the European Union and
Lithuanian law. It should be noted that due to limited extent of this dissertation the
aforementioned aspects are analyzed only in the court-based insolvency proceedings,
excluding restructuring proceedings. However, in order to present the profound analysis
of certain rules of the Insolvency Regulation, the Law on Restructuring of Enterprises of
the Republic of Lithuania® was taken into consideration. Special treatment of financial
and insurance undertakings has also been excluded from the object of this dissertation, as
this requires separate analysis due to special regime applied to such undertakings. This
dissertation is also limited to the analysis of the aspects of cross-border insolvency
proceedings related only to legal, but not natural persons. This exclusion is based on the
fact that bankruptcy of natural persons is not legally regulated in Lithuanian laws yet’.

The main aim of this dissertation is to examine the provisions on international
jurisdiction, applicable law, recognition and enforcement of judgments established in the
Regulation 1346/2000 and Lithuanian law, analyze relevant case law, determine
problems that arise in their application and interpretation, provide possible solutions of
the identified problems and recommendations to the legislator. In order to achieve the
aforementioned aims, the following tasks have been set forth:

1) to analyze provisions regarding jurisdiction, applicable law, recognition and
enforcement of judgments enshrined in the Insolvency Regulation; to reveal major
shortcomings and main problems of their application;

2) to make proposals regarding improvement of Lithuanian legal regulation for the
purposes of reaching more transparent application of the Insolvency Regulation;

3) to investigate national legal acts of the Member States of the European Union
regulating the aspects of cross-border insolvency proceedings which were reformed after
Regulation 1346/2000 came into effect; using comparative analysis identify relevant

examples that might be used for improving Lithuanian legal regulation;

® Valstybés Zinios (Official Gazette), 2001, No. 31-1012
" However, the Draft Law on the Bankruptcy of Natural Persons No. XIP-3052 has been submitted to Lithuanian
Parliament.



4) to determine peculiarities of applying private international law provisions
embedded in international treaties and Lithuanian legislation for cross-border insolvency
proceedings;

5) to examine and evaluate Lithuanian case law connected with the interpretation and
application of the private international law provisions in cross-border insolvency cases;

6) to propose solutions for identified problems as well as recommendations for
Lithuanian legislator for the purposes of improving legal regulation of cross-border

insolvency proceedings.

Research Methods

Empirical research method - documentary analysis - was used for the purposes of
analyzing different kinds of instruments: legal acts of the European Union, Lithuania and
the Members States, travaux préparatoires, soft law, the jurisprudence of the European
Court of Justice, as well as the case law of Lithuanian and the Member States’ courts.
The research was based mostly on primary sources, but when examining, for example,
national legal regulation of cross-border insolvency issues in the Member States,
secondary sources - legal surveys - were also included.

Logical method was used for analyzing the substance of legal norms, examining
approaches of different legal scholars regarding interpretation or application of legal
issues, making findings and drawing conclusions. For example, when analyzing different
elements of the concept of the ,,center of main interests” (COMI) it was assessed
whether this concept is clear enough in order to determine international jurisdiction of
the court to open main insolvency proceedings.

Comparative analysis method without a doubt was the most important for analyzing
the problems of legal regulation of cross-border insolvency proceedings in Lithuania.
Comparing national regulation of different Member States, as well as regulation
established in international instruments, most appropriate solutions have been identified
and recommendations proposed to the Lithuanian legislator.

With the help of historical and teleological methods legal regulation was analyzed
taking into consideration the initial legislative aims and origins of certain legal norms.

These methods, for example, helped to determine why legal regulation of certain aspects
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of cross-border insolvency in the Regulation 1346/2000 is based on a modified
universality principle.

Systemic analysis method was used in examining problems which may not be
revealed without taking into consideration their systemic ties with other issues. This
method was mostly important for analyzing peculiarities of the application of the general
private international norms for cross-border insolvency proceedings, as well as
investigating exceptions from lex concursus embedded in the Insolvency Regulation.

Linguistic analysis was most important while comparing the text of the Insolvency
Regulation in Lithuanian language to the text of the Regulation 1346/2000 in other
languages. Such linguistic analysis was crucial for determining few inaccuracies of the

Insolvency Regulation text in Lithuanian language.

Structure

Dissertation is divided into several structural parts: introduction, three chapters,
conclusions, including recommendations, list of the sources and the list of publications
of the author.

The first chapter of this dissertation is devoted to the analysis of the concept of cross-
border insolvency proceedings and their problematic aspects. It also contains analysis of
the doctrinal perspectives on how the specific issues concerning cross-border insolvency
can be solved.

Regulation of the aspects of cross-border insolvency proceedings established in the
Insolvency Regulation is examined in the second chapter of this dissertation. First of all,
the short overview of the history of the Insolvency Regulation is presented; its place in
the Lithuanian legal system is examined. Further, the sphere of application is analyzed,
moving to the detailed analysis of provisions on international jurisdiction, applicable
law, recognition and enforcement of judgments. Collectively, provisions of Lithuanian
legal acts that have to be invoked as a consequence of direct application of the
Insolvency Regulation are investigated, and problems that arise due to incompatibility of
the national laws with the Insolvency Regulation are identified.

Third chapter contains analysis of the legal regulation of the aspects of cross-border

insolvency that do not fall within the scope of Insolvency Regulation in certain Member
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States (namely in Germany, United Kingdom, Spain and Belgium) and in Lithuania.
Legal regulation of the aforementioned Member States has been chosen due to the reason
that these states have reformed their cross-border insolvency legislation by applying
different principles (based on Insolvency Regulation or UNCITRAL Model Law or
both). Weaknesses of Lithuanian legal regulation in the context of cross-border
insolvency are revealed and proposals of its improvements suggested.

The closing part of this dissertation summarizes the conclusions made throughout the

analysis.

Conclusions

1. The rules on jurisdiction, applicable law and recognition of judgments set out in
the Insolvency Regulation undoubtedly facilitate cross-border insolvency proceedings
among the Members States of the European Union. However, its direct application for
almost ten years revealed some of its weaknesses which prevent from completely
satisfying its objectives:

1.1. Jurisdictional rules embedded in the Insolvency Regulation should
unambiguously allow the court to determine whether it has international jurisdiction over
the insolvency case. However, the absence of clear definition of the concept COMI
which is crucial for determining jurisdiction of the court to open main insolvency
proceedings lead to different approaches by national courts regarding COMI. The recent
judgment of the European Court of Justice in the Interedil Srl case provides a reasonable
guidance of COMI and is an appropriate example for the national courts to follow. It is
expected that this judgment would minimize possibility of different approaches
regarding COMI by national courts, but taken into consideration the need of effective
and transparent regulation, the COMI definition reflecting clarifications made by the
European Court of Justice should be established in the Regulation;

1.2. The system of uniform conflict of law rules for insolvency proceedings set out
in the Regulation 1346/2000 is of vital importance for ensuring predictability of creditors
and third parties. Still the Insolvency Regulation contains several provisions that rise
doubts regarding their interpretation or expedience. Article 13 which provides exception

from lex concursus regarding detrimental acts should be eliminated as it may promote
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fraudulent actions by the parties to the transaction. The parties may freely choose the law
governing their act and by this leave the acts detrimental to all the creditors immune.
Instead, detrimental acts should be government by lex concursus. As the Insolvency
Regulation has no expressis verbis provisions regarding impact of the insolvency
proceedings to pending arbitration, the Insolvency Regulation should indicate that
impact of the insolvency proceedings on pending arbitrations should depend on the law
of the country of the seat of the arbitration. The Insolvency Regulation does not regulate
situations when the conflict of law rule provides for the application of the law of the
third country. As the Insolvency Regulation is construed to govern intra-Community
conflicts, the Insolvency Regulation should provide for a possibility to apply only laws
of the Member States;

1.3. For the purposes of eliminating the possibility of parallel insolvency
proceedings, when deciding on its jurisdiction to open main insolvency proceedings, the
court has to verify ex officio if another insolvency proceeding has not been opened in
another Member State. This is hindered by the absence of provisions containing public
announcement of decisions to open insolvency proceedings in the European Union level.
Thus, inclusion of provisions on publication of judgments opening insolvency
proceedings on the European Union level would facilitate verification duty regarding

insolvency proceedings in other Member States.

2. Application of the Insolvency Regulation in Lithuania becomes complex because
Lithuanian legal acts do not contain provisions implementing Regulation 1346/2000.
Although Insolvency Regulation has immediate effect in each Member State, and
therefore there is no need for express adoption of it, it is nevertheless expedient to
modify or introduce certain provisions which would facilitate application of the
Insolvency Regulation in Lithuania.

2.1. The possibility of opening of the main insolvency proceedings for the foreign
legal undertaking if it has COMI in Lithuania, should be established in Lithuanian laws.
Correspondingly, the national laws should contain provisions allowing the application
for the opening of the main insolvency to be filed not only to the district court of the
place of the registered office of the debtor, but also to the district court of the place of the
COMI of the debtor;

13



2.2. For the purposes of protecting rights and interests of local creditors and seeking
cost effective administration, it would be expedient to establish the possibility to open
secondary insolvency proceedings for a foreign legal undertaking, if it has establishment
in Lithuania;

2.3. Following article 29 of the Insolvency Regulation, the opening of secondary
insolvency proceedings may be requested inter alia by the liquidator in the main
proceeding. For the purposes of harmonizing the Law on the Bankruptcy of Enterprises
with the Regulation, the liquidator in the main proceedings should be entitled to file an
application for the opening of insolvency proceedings in Lithuanian court;

2.4. Lithuanian legal acts should contain an obligation for the court opening the
insolvency proceedings to indicate in its decision the type of the proceedings (main or
secondary) and substantiate its jurisdiction pursuant to the Article 3 of the Regulation
1346/2000.

3. There are no special provisions for regulating the aspects of cross-border
insolvency proceedings that fall outside the scope of the Regulation 1346/2000 in
Lithuanian legislation. In the absence of international treaty, the issues of international
civil procedure or applicable law are regulated by applying general provisions of private
international law established in the Civil Procedure Code and Civil Code of the Republic
of Lithuania taking into consideration the specifics of insolvency institute. Such legal
regulation is not sufficiently efficient therefore it should be amended with special
provisions adjusted to regulation of the certain aspects of cross-border insolvency
proceedings:

3.1. In order to protect the interests of local creditors the possibility of Lithuanian
court to open secondary insolvency proceedings for the foreign legal entity if the main
insolvency proceedings have already been opened in the foreign state should be
established in Lithuanian legal acts. Such regulation is set out in many other Member
States, including Germany, Spain, Belgium, etc. The secondary insolvency proceedings
might be possible if the debtor‘s assets are located in Lithuania and should be limited
only to the assets situated within the territory of Lithuania. Such legal regulation would
allow for the opening of secondary insolvency proceedings against legal entities that

have an affiliate or other material assets in Lithuania;
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3.2. For the purposes of legal transparency it would be expedient to establish the
conflict of law rule providing for the application of lex concursus for the opening,
conduct and closure of the proceedings as well as entire effects ensuing from the
insolvency proceedings in Lithuanian legal acts. Exceptions from lex concursus where a
particular issue maybe governed by other law than lex concursus might be based on the
examples indicated in the Regulation 1346/2000 and legislation of other Member States
(for e.g. rights in rem, immovable property contracts, etc.);

3.3. The Law on the Bankruptcy of Enterprises should contain conflict of law rules,
indicating that the real estate of the debtor located outside Lithuania and securities are
realized applying correspondingly the law of the state of their location or the law of the

state where they are issued (drawn).

4. Analysis of the Lithuanian case law leads to the conclusion that in the course
cross-border insolvency proceedings the courts face (or might face) uncertainty
regarding application of vis attractiva concursus principle, determination of jurisdiction
of the administrator-based claims, deciding on the enforcement of recognized foreign
judgments and arbitral awards:

4.1. Part 2 of the article 15 of the Law on the Bankruptcy of Enterprises which
provides that all lawsuits in which proprietary claims are filed against the enterprise shall
be referred to the court which opened the insolvency proceedings cannot be applied to
the lawsuits pending in foreign countries in which proprietary claims are filed against the
Lithuanian debtor. This provision could be applied voluntarily or on reciprocal basis if
Lithuanian courts would decline their jurisdiction regarding disputes involving foreign
debtor when bankruptcy proceedings are started against such debtor in the foreign
country. Nevertheless, part 2 of the article 15 of the Law on the Bankruptcy of
Enterprises should be applicable to the pending arbitrations because Lithuanian
legislation and case law attributes the aforementioned disputes to the exclusive
jurisdiction of the courts;

4.2. International jurisdiction of the courts regarding claims for the invalidation of
transactions, also other claims of the administrator against the enterprise's debtors having
cross-border element should be determined according to the provisions of the national

law regulating international civil procedure (in the absence of international treaty).
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Provisions of the Law on the Bankruptcy of Enterprises regulate national jurisdiction of
the courts, while provisions set forth in the chapter LIX of the part seven of the Civil
Procedure Code establish international jurisdiction rules. Thus, special provisions set
forth in the Law on the Bankruptcy of Enterprises should be applied when determining
national but not international jurisdiction of Lithuanian courts;

4.3. Foreign judgment under which certain sums from Lithuanian undertaking
against which the insolvency proceedings have been started in Lithuanian court are
adjudicated, can be recognized and enforced in Lithuania provided no grounds for non-
recognition set forth in the international treaties or Civil Procedure Code (as applicable)
are identified. Following provisions of the Law on the Bankruptcy of Enterprises, upon
opening of the insolvency proceedings realization of the asses of the debtor is suspended,
and restrictions regarding performance of financial obligations and recovery of debts are
imposed. Therefore, the claims of the creditor based on the foreign judgment which is
recognized and enforceable could not be enforced in Lithuania following ordinary
enforcement procedure, but have to be satisfied under insolvency procedure established
in the Law on the Bankruptcy of Enterprises. Similar rule should be applied to the
recognized and enforceable arbitral awards;

4.4. Lawsuits regarding opening of the insolvency proceedings, also lawsuits in
which proprietary claims are filed against the enterprise, lawsuits for the invalidation of
contracts and other claims of the administrator against the enterprise's debtors under
Lithuanian legislation and case law are attributed exclusively to the jurisdiction of courts
and makes them not arbitrable. Therefore, the arbitral award regarding the claim which
under Lithuanian legal acts or case law was attributed to the exclusive competence of the

courts would not be recognized as contrary to the Lithuanian public order.
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Reziumé

Problematika ir naujumas

Globalizacijos pasekméje didéjant tarpvalstybiniy bankroty skaifiui teismai Vis
daZniau susiduria su problemomis, kurias salygoja bankroto byly, turiniy tarptauting
elementa, iSkélimas ir nagrin€jimas. Visy pirma, teismams tenka aiskintis ir nagrinéti
tarptautinés jurisdikcijos bei taikytinos teisés klausimus. Bankroto teisiniy santykiy
reguliavimas tiek dél skirtingy teisiniy tradicijy, tiek dél ekonominiy interesy apsaugos
prioritety jvairiose valstybése labai nevienodas. Pavyzdziui, taikant skirtingy valstybiy
teisg gali skirtis ty paciy kreditoriy grupiy dalyvavimo bankroto procese ir reikalavimy
patenkinimo galimybés. Atsizvelgiant i tai, kaip bus iSspresti jurisdikcijos ir taikytinos
teisés klausimai, priklausys bankroto bylos eiga ir baigtis, o tuo paciu ir subjekty,
kuriuos jtakoja skolininko bankrotas, interesy apsauga ir gynimas.

Kita vertus, teismams gali tekti spresti uzsienyje pradéty bankroto procediiry
padariniy poveikio, uzsienio teismo sprendimo priimto bankroto byloje pripazinimo (ir
vykdymo) klausimus. Sie klausimai svarbiis ne tik procediirine prasme (ar sprendimas
pripaZistamas automatiSkai, ar reikalaujama specialios pripaZinimo procediiros), bet ir
uzsienyje pradéto bankroto proceso poveikiu skolininko turtui, esan¢iam pripazistancioje
valstybéje. Tokiu atveju uzsienyje nagrinéjamos bankroto bylos efektyvumas gali
tiesiogiai priklausyti nuo to, kaip pripazistanti valstybé reguliuoja Siuos klausimus. Taigi
tinkamas bankroto bylos tarptautiniy aspekty sureguliavimas reikSmingas ne tik
skolininko, jo kreditoriy ar pacios valstybés socialiniy interesy apsaugai, bet ne maziau
svarbus uztikrinant veiksminga tarptautini bendradarbiavima uZsienyje nagrinéjamy ar
uzbaigty bankroto byly atzvilgiu.

Kadangi minéti tarptautinio bankroto proceso klausimai didziaja dalimi yra
tarptautinés privatinés teisés sritis, tode¢l juos reguliuojancios teisés normos dazniausiai

{tvirtinamos valstybiy vidaus (nacionalingje) teis¢je’. Lietuvos teisés aktuose néra

® Teisés doktrinoje néra vieningos nuomonés dél tarptautinés privatinés teisés apimties. Vieni autoriai teigia, kad
tarptautinio civilinio proceso normos, reguliuojancios tarptautinio pobiidzio bylin¢jimasi, yra savarankiSka
nacionalinés teisés dalis, o tarptautiné privatiné teisé apima tik kolizines normas, kurios i§sprendzia dviejuy ar
daugiau valstybiy materialinés teisés sistemu kolizija. Kiti autoriai teigia, kad tarptautinio civilinio proceso normos
yra sudedamoji tarptautinés privatinés teisés dalis. Disertacijoje autoré remsis pastaraja nuomone, t. y., kad

19



specialiy nuostaty, taikomuy bankroty byly su tarptautiniu elementu reguliavimui.
Teismai, sprgsdami tarptautinés privatinés teisés klausimus, turi vadovautis
bendrosiomis teisés normomis, kurios taikomos civiliniy bylu su tarptautiniu elementu
nagringjimui. Siy normy taikymas tarptautinio bankroto bylose tampa sudétingas,
kadangi teismai turi atsizvelgti | bankroto instituto specifika, iskaitant vieSojo intereso
apsauga. Be to, tarptautinés privatinés teisés normy taikyma bankroto bylose apsunkina
dar ir tai, kad Lietuvos teismy praktika Sioje srityje néra gausi. Tai liudiyja poreiki
iSsamiau iStirti tokiose bylose iSkylancias ar galincias iSkilti problemas, susijusias su
tarptautinés privatinés teisés normy taikymu, pasitlyti problemy sprendimo budus
siekiant veiksmingesnio bankroto byly nagrin¢jimo Lietuvos teismuose.

Minéty tarptautinio bankroto proceso klausimy teisinis reguliavimas vien tik vidaus
tarptautinés privatings teisés normomis ne visada gali i§sprgsti problemas, su kuriomis
susiduriama tarptautini pobudi turin¢iy bankroto byly atvejais. Bankroto procediras ir ju
tarptautinius aspektus reguliuojanciy nacionaliniy teisés akty skirtumai kliudo pasiekti
efektyvy tarpvalstybiniy bankroto byly nagrinéjima. Pripazistama, jog neigiami skirtingo
teisinio reguliavimo padariniai gali biiti paSalinti arba suSvelninti tarptautiniu lygiu
suvienodinant atitinkamy tarpvalstybinio bankroto klausimy sprendima. Europos
Sajungos lygmenyje tarpvalstybiniy bankroto byly problemuy sprendimo biidas
vienodinant tarptautinés privatinés teisés normas buvo itvirtintas 2000 m. geguzés 29 d.
Tarybos reglamentu (EB) Nr. 1346/2000 dél bankroto byly® (toliau tekste — Reglamentas
1346/2000 arba Reglamentas). Jame sureguliuoti tarptautinés teismy jurisdikcijos,
taikytinos teisés bei sprendimy pripazinimo klausimai, taip pat palieCiami kiti
tarptautinio bankroto proceso aspektai, pavyzdziui, kreditoriy ar likvidatoriy teisés.
Taciau pagrindinis Reglamento 1346/2000 tikslas — efektyvus ir veiksmingas
tarpvalstybiniy bankroto byly nagrin¢jimo uZtikrinimas - gali biiti pasiektas tik tuo
atveju, jeigu jo nuostatos bus vienodai aiSkinamos ir taikomos valstybiy nariy teismu
praktikoje. UZzsienio doktrinos bei valstybiy nariy teismy praktikos analize leidzia teigti,

kad vis dar pasitaiko neaiSkumy taikant Reglamento nuostatas, o Lietuvos teismy

tarptautinés privatinés teisés normos apima tiek tarptautinio civilinio proceso normas, tiek taikyting teisg
nustatancias kolizines normas. Placiau apie tarptautinio civilinio proceso teisés ir tarptautinés privatinés teisés
santykio problematika zr. Kontrauskas, Ramiinas. Tarptautinis civilinis procesas: samprata ir vieta nacionalinés
teisés sistemoje. Jurisprudencija, 2008, Nr. 7 (109), p. 74-75.

°0J L 160, 30.6.2000, p. 1-18 (OL, 2004 m. specialusis leidimas, 19 skyrius, 1 tomas, p. 191-208).
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praktika jo nuostaty taikymo srityje dar tik formuojasi ir néra vientisa. Tokia situacija
reikalauja gilesnio ir detalesnio Reglamento nuostaty tyrimo, praktikoje iSkylanciy
problemy sprendimo biidy pateikimo, kurie nagrinéjami ir sitilomi Siame darbe.
Atsizvelgiant | tyrimo objekto problematika, disertacijoje nagrinéjami klausimai
tiriami dviem lygiais. Visy pirma, tarptautinés teismy jurisdikcijos, taikytinos teisés ir
uzsienio teismy sprendimy pripazinimo bei vykdymo klausimai Europos Sajungos
lygmenyje analizuojami nagrinéjant Reglamento 1346/2000 nuostatas. Lietuvoje nuo
2004 m. geguzés 1 d. Reglamentas 1346/2000 taikomas tiesiogiai, tod¢l Reglamento
nuostaty taikymo ir aiSkinimo klausimai yra ypac aktualiis. Negalima teigti, jog Sio
tyrimo metu Reglamento 1346/2000 nuostatos Lietuvoje apskritai nebuvo tirtos, taciau
Lictuvos autoriy tyrimai daugiausia apsiribojo tik atskiromis Reglamento 1346/2000
sritimis. Reglamento 1346/2000 nuostatos fragmentiskai nagriné¢jamos keliose Lietuvos
autoriy mokslo publikacijoselo. ISsamesné Reglamento 1346/2000 nuostaty analizé,
susijusi su tarptautine teismy jurisdikcija, pateikta L. Kirilevi¢ittés daktaro
disertacijoje’’, taip pat paminétini keli vadovélio ,,Bankroto teise“'? skyriai, kuriuose
glaustai apzvelgtos Reglamento 1346/2000 nuostatos. Taciau iSsamiuy kompleksiniy
tyrimy, kuriuose nagrinégjamos Reglamento 1346/2000 nuostatos, susijusios su
jurisdikcijos, taikytinos teisés bei teismy sprendimy pripazinimo ir vykdymo klausimais
bankroto bylose iki Siol nebuvo atlikta, ir tai 1émé autorés pasirinkima nagrinéti Siuos
klausimus savo moksliniame darbe. Visgi reikia pazyméti, jog Siam moksliniam tyrimui
keliami tikslai lémé, jog disertacijoje néra siekiama iSanalizuoti visas Reglamento
1346/2000 nuostatas, reguliuojancias tarptautinés teismy jurisdikcijos, taikytinos teisés ir
uzsienio teismy sprendimy pripazinimo bei vykdymo klausimus. Tyrimui pasirinktos tik
tos nuostatos, kuriy tinkamas aiSkinimas yra ypa¢ svarbus vienodam Reglamento
taikymui, arba kuriy taikymas yra neaiskus arba buvo sukelgs (ar, autorés nuomone, gali

sukelti) problemu.

% Lauros Kirilevi¢ifites moksliniai straipsniai: “Europos Sajungos kompetencijos reguliuoti bankroto procesa
ribos®. Teisé. 2009, t. 73, p. 89-101; “Ar egzistuoja palankesnés teisés ieskojimo galimybés bankroto bylose?
Teisé. 2010, t. 74, p. 93-104; Andriaus Urbono mokslinis straipsnis ,,Teismo sprendimo bankroto byloje
pripazinimas kitoje Europos Sajungos $alyje naréje. Jurisprudencija, 2007, Nr. 99 (9), p. 70-76.

bankroto byly. Daktaro disertacija, 2011 (apginta 2012 m. sausio 26 d.).

12 Kavalne, Salvija; Mikuckiené, Vilija; Norkus, Rimvydas; Velicka, Rimvydas. Bankroto teisé. Pirmoji
knyga.Vilnius: Justitia, 2009.
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Sioje disertacijoje jurisdikcijos, taikytinos teisés ir uZsienio teismy sprendimy
pripazinimo bei vykdymo klausimai tarptautiniame bankroto procese tiriami ne tik
Europos Sajungos, bet ir nacionaliniame lygmenyje, analizuojant Lietuvos Respublikos
teisés aktuose itvirtintas tarptautinés privatinés teisés nuostatas, ju taikyma teismy
praktikoje. Neatsiejamai nagrin€¢jamos ir tarptautiniy sutarciy nuostatos. Pazymétina, kad
tarptautinés privatinés teisés nuostaty taikymas bankroto bylose su tarptautiniu elementu
Lietuvos teis¢je apskritai nebuvo tiriamas. Tai paskatino autorg iSplésti disertacijos
tyrimo objekta, jtraukiant i ji tarptautinio bankroto proceso klausimy, nepatenkanciy i
Reglamento 1346/2000 taikymo sriti, reguliavimo problematika Lietuvos teis¢je.

Atliktas mokslinis tyrimas reikSmingas keliais aspektais. Kaip jau buvo minéta,
teismy praktika Reglamento 1346/2000 taikymo srityje tik formuojasi. Nors teismu
praktika Sioje srityje néra gausi, bet pasitaiké atvejy, kai teismai ne visada teisingai taiké
Reglamento nuostatas. Todél $i disertacija galéty pasitarnauti teismams aiSkinant bei
tinkamai taikant Reglamento 1346/2000 nuostatas praktikoje. Taip pat $is mokslinis
tyrimas galéty buti naudingas ir kitiems tarptautinio bankroto proceso dalyviams
(kreditoriams, bankroto administratoriams), kuriems gali tekti tiesiogiai taikyti
Reglamenta Lietuvoje. Be to, Sio darbo dalis, kurioje analizuojamos Reglamento
nuostatos, galéty pasitarnauti Lietuvos kompetentingoms institucijoms teikiant
informacija Komisijai dél Reglamento 1346/2000 nuostaty taikymo™®,

Kaip jau minéta, disertacijoje tarptautinés teismy jurisdikcijos, taikytinos teisés bei
sprendimy pripazinimo klausimai tiriami ne tik Europos Sajungos lygmenyje, bet
nagrinéjamas ir $iy klausimy teisinis reguliavimas Lietuvos teis¢je. Visapusiska ir i§sami
teisinio reguliavimo Lietuvoje analiz¢ gali taip pat biti naudinga teismams, aiSkinant ir
taikant tarptautinés privatings teis€s normas bankroto bylose.

Galiausiai reikia pazyméti, kad disertacijoje pateikiamos iSvados ir pasitlymai taip
pat galéty pasitarnauti Lietuvos istatymy leidéjui Salinant nacionalinés teisés spragas,
atsirandancias taikant Reglamento 1346/2000 nuostatas, taip pat tobulinant tarptautinio
bankroto proceso aspekty, kuriems netaikomas Reglamentas 1346/2000, teisini

reguliavima Lietuvoje.

13 Remiantis Reglamento 46 str., Komisija iki 2012 m. birzelio 1 d. (o véliau kas penkerius metus) turi pateikti
Europos Parlamentui, Tarybai ir Ekonominiy bei socialiniy reikaly komitetui Reglamento 1346/2000 taikymo
ataskaita, prie kurios gali buti pridedami sitilymai dél Reglamento pakeitimo.
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Tyrimo tikslas ir uzdaviniai

Tyrimo tikslas — iSanalizuoti Reglamente 1346/2000 ir Lietuvos teiséje itvirtintas
jurisdikcijos, taikytinos teisés, uzsienio teismuy sprendimy pripazinimo ir vykdymo
tarptautiniame bankroto procese nuostatas, ju taikymo praktika, nustatyti $iy nuostaty
aiSkinimo 1ir taikymo trilkumus, taip pat pateikti pasitilymus iSkeltoms problemoms
iSspresti, iskaitant pasitilymus teisinio reguliavimo tobulinimui.

Siekiant nurodyti tikslo, buvo iskelti Sie uzdaviniai:

1) iSnagrinéti Reglamente 1346/2000 ijtvirtintas jurisdikcijos, taikytinos teisés,
sprendimy pripazinimo ir vykdymo taisykles, atskleisti Siy nuostaty teisinio reguliavimo
trukumus bei praktinio taikymo problemas;

2) pateikti pasitilymus, kaip tobulinti Lietuvos teisés aktus, siekiant aiSkesnio ir
konkretesnio Reglamento 1346/2000 nuostaty taikymo;

3) istirti konkreCiy Europos Sajungos valstybiuy nariy teisés aktus, kurie buvo
reformuoti po Reglamento 1346/2000 isigaliojimo ir kurie reguliuoja tarptautinio
bankroto proceso klausimus; lyginant skirtingy valstybiy nariy teisini reguliavima,
nustatyti aktualius pavyzdzius teisinio reguliavimo Lietuvoje tobulinimui;

4) nustatyti tarptautinése sutartyse ir Lietuvos teisés aktuose itvirtinty jurisdikcijos,
taikytinos teisés, uzsienio teismuy ir arbitrazy sprendimy pripaZinimo ir vykdymo
taisykliy taikymo bankroto byloms, turinioms tarptautini elementa, ypatumus;

5) iSanalizuoti Lietuvos teismu praktika aiSkinant ir taikant tarptautinés privatinés
teis€s normas bankroto bylose, jvertinti §iy normy taikymo atvejus;

6) pateikti identifikuoty problemy sprendimo budus, taip pat pasitilymus Lietuvos
istatymy leidéjui dél tarptautinio bankroto proceso aspekty teisinio reguliavimo

tobulinimo.

Tyrimo metodika

Atlickant tyrima kompleksiskai buvo naudojami Sie empiriniai ir teoriniai mokslinio

tyrimo metodai.
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Empirinis tyrimo metodas - dokumenty analizés metodas - naudotas nagrinéjant
tvairius dokumentus: Europos Sajungos, Lietuvos ir uZsienio valstybiy teisés aktus, ju
rengimo medziaga, tarptautiniy organizacijy priimtus pavyzdinius jstatymus, Europos
Teisingumo Teismo, Lietuvos ir uzsienio teismy sprendimus. Tyrimo metu daugiausia
buvo remiamasi pirminiais teisiniais dokumentais, tacCiau, pavyzdziui, analizuojant
tarptautinio bankroto proceso reguliavima uZsienio valstybiy istatymuose, taip pat buvo
remiamasi ir antriniais dokumentais — uzsienio valstybiy istatymu apzvalgomis.

Tyrime taip pat naudoti Sie teoriniai mokslinio tyrimo metodai:

Loginis — analitinis metodas buvo naudojamas aiskinant teisés normy turinj, vertinant
vairiy mokslininky nuomones teisés normu aisSkinimo bei taikymo klausimais, darant
apibendrinimus ir i§vadas. Pavyzdziui, iSanalizavus Reglamente 1346/2000 bei Europos
Teisingumo Teismo praktikoje pateikta pagrindiniy interesy nustatymo vietos kriterijy
turinj, vertinama, ar Sie kriterijai pakankamai atskleisti norint nustatyti teisma, turintj
tarptauting jurisdikcija iSkelti pagrinding bankroto byla.

Lyginamasis metodas svarbia reikSme turéjo atskleidziant Reglamento 1346/2000
1gyvendinimo Lietuvoje problemas, taip pat su tarptautiniu bankroto procesu susijusiy
klausimy teisinio reguliavimo triikumus. Sio metodo pagrindu lyginant jvairiy Europos
Sajungos valstybiy teisés aktus, taip pat tarptautinius dokumentus, identifikuojami
geriausi tam tikros problemos sprendimo biidai ir sifilomos rekomendacijos Lietuvos
teisés akty tobulinimui.

Istorinio bei teleologinio metodo pagalba teisinis reguliavimas buvo vertinamas ne
statiSkai, bet atsizvelgiant | konkrecCiy teisés normy atsiradimo priezastis ir priémimo
tikslus. Sis metodas daugiausia naudotas nagriné¢jant konkreciy nuostaty itvirtinimo
Reglamente 1346/2000, Lietuvos bei uZsienio teisés aktuose priezastis. Sie metodai
leido, pavyzdziui, suvokti, kodél Reglamente 1346/2000 nustatytas teisinis reguliavimas
remiasi riboto universalumo koncepcija.

Sisteminiu analizés metodu buvo naudojamasi nagrinéjant problemas, kuriy
nejmanoma atskleisti, neatsizvelgiant i juy sisteminius rySius su kitais klausimais. Sis
metodas buvo taikomas analizuojant tarptautinés privatinés teisés bendryju normy
taikyma bankroto teisiniams santykiams, tiriant Reglamente 1346/2000 jtvirtintas i§imtis

1§ taikytinos teises taisykliy ir kt.
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Naudojant [lingvistini metodq, tiriamuy dokumenty prasmé buvo analizuojami
vadovaujantis gramatikos, sintaksés ir kitomis kalbos taisyklémis. Pavyzdziui, siekiant
tiksliai atskleisti Reglamento 1346/2000 nuostaty turinj, tekstas lietuviy kalba buvo
lyginamas su tekstu kitomis kalbomis. Lingvistinis metodas padéjo nustatyti kai kuriuos
Reglamento 1346/2000 teksto lietuviy kalba netikslumus.

Svarbiausi rezultatai ir iSvados

1. Tarptautinés teismy jurisdikcijos, taikytinos teisés, sprendimy pripaZinimo
klausimy sureguliavimas Reglamente 1346/2000 neabejotinai palengvina bankroto byluy,
turiniy tarptautini elementa, nagrin¢jima tarp Europos Sajungos valstybiuy nariy, o
tarptautinj bankroto procesa daro efektyvesnj ir skaidresnj. Taciau beveik deSimties mety
Reglamento 1346/2000 taikymo Europos Sajungos valstybése narése praktika be
neabejotiny privalumy leidZia identifikuoti ir tam tikrus §io Reglamento trukumus, kurie

mazina Reglamento efektyvuma:

1.1. Reglamente 1346/2000 itvirtintos jurisdikcijos taisyklés turéty nedviprasmiskai
leisti nustatyti teisma, turint] tarptauting jurisdikcija iSkelti bei nagrinéti bankroto byla,
taciau Reglamentas 1346/2000 nepateikia pagrindiniy interesy vietos kaip pagrindinés
bankroto bylos tarptauting jurisdikcija lemiancios savokos apibrézimo. Nors ilga laika
pagrindiniy interesy vietoS savokos neapibréztumas sudaré¢ prielaidas valstybiy nariy
ginCams d¢l tarptautinés jurisdikcijos bankroto bylose, taciau galima teigti, kad 2011 m.
spalio 20 d. Europos Teisingumo Teismo sprendimas Interedil Srl byloje inesé
pakankamai aiskumo pagrindiniy interesy vietos nustatymo srityje. Sis Europos
Teisingumo Teismo iSaiSkinimas turéty sumazinti skirtingo Reglamento 1346/2000
nuostaty, susijusiy pagrindiniy interesy vietos nustatymu, taikymo galimybg valstybése
narése, taCiau siekiant teisinio aiSkumo Europos Teisingumo Teismo iSaiSkinima
atspindini pagrindiniy interesy vietos savokos apibrézima biity tikslinga itvirtinti

paciame Reglamente 1346/2000.

1.2. Reglamente 1346/2000 jtvirtinta taikytinos teisés taisykliy sistema nustatanti

bendra taikytinos teisés taisykle lex concursus ir Sios taisyklés iSimtis ypa¢ svarbiems
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teisiniams santykiams, leidzia uZztikrinti tiek kreditoriy, tiek sandoriy Saliy teisétus
ltkescius ir tikruma. Vis tik kai kurios Reglamente 1346/2000 jtvirtintos lex concursus
taikymo iSimtys néra pakankamai aiSkios arba ju tikslingumas kelia abejoniy.
Reglamento 1346/2000 13 straipsnyje numatyta iSimtis, leidZianti netaikyti lex
concursus sandorio nugin¢ijimui, turéty biiti panaikinta, kaip suteikianti galimybe
sandorio Salims piktnaudZiauti pasirenkant sandoriui taikyting teisé ir tokiu biidu iSvengti
kreditoriams nepalankiy sandoriy nugin¢ijimo. Kadangi Reglamente 1346/2000
expressis verbis néra konstatuota, kad jis netaikomas arbitrazo procesams, biity tikslinga
nustatyti bankroto byly itaka vykstantiems arbitraZo procesams. Atsizvelgiant 1 15
straipsnyje jtvirtinta lex concursus taikymo iSimtj, bankroto bylos iskélimo pasekmés
vykstan¢iam arbitraZzo procesui turéty biiti nustatomos pagal arbitrazo vietos valstybes
teisg. Be to, Reglamente 1346/2000 néra aiskiai sureguliuoti atvejai, kai taikytinos teisés
taisyklé nukreipia 1 tre€iosios valstybés teis¢. Kadangi Reglamento taikymas apribotas
Europos Sajungos vidumi, tikslinga Reglamente numatyti galimybg nukreipti tik

valstybés narés teisg.

1.3. Siekiant eliminuoti keliy bankroto procesu skirtingose valstybése galimybe,
valstybés narés teismas, gaves prasyma iskelti pagrinding bankroto byla, turéty patikrinti,
ar kitoje valstyb¢je naréje tam paciam skolininkui dar néra iSkelta pagrindiné bankroto
byla. Taciau $ig teismo pareiga apsunkina tai, kad Reglamente 1346/2000 néra nuostaty,
kurios reglamentuoty nacionaliniy teismu sprendimy iskelti bankroto byla viesa
paskelbima Europos Sajungos lygmenyje. Todél Reglamente biity tikslinga numatyti
valstybiy nariy teismuy pareiga viesai skelbti sprendimus iskelti bankroto byla Europos
Sajungos lygmenyje, kas leisty kitiems teismams lengvai nustatyti, ar kurioje nors

valstybéje naréje jau yra pradétas bankroto procesas.

2. Reglamento taikyma 1346/2000 Lietuvoje apsunkina tai, kad nacionaliné teisé
néra perziiiréta Reglamento nuostaty konkretinimo tikslais. Siekiant teisinio reguliavimo
aiSkumo ir nuoseklumo tikslinga nacionalinius teisés aktus papildyti nuostatomis, kurios
konkretina kai kurias Reglamento 1346/2000 nuostatas ir/ar salina nacionalinés teisés

neatitikimus Reglamente 1346/2000 jtvirtintoms taisykléms:
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2.1. Sitlytina nacionaliniuose teisés aktuose numatyti Lietuvos teismo jurisdikcija
iSkelti pagrinding bankroto byla uzsienio juridiniam asmeniui, jeigu jo pagrindiniy
turtiniy interesy vieta yra Lietuvoje. Atitinkamai bty tikslinga papildyti nacionalines
teismingumo taisykles itvirtinant galimybe¢ pareiskima dél pagrindinés bankroto bylos
iSkélimo pateikti ne tik vietovés, kurioje yra ymonés buveing, bet ir vietovés, kurioje yra

imonés pagrindiniy turtiniy interesy vieta, apygardos teismui.

2.2. Siekiant apsaugoti Lietuvoje esanciy kreditoriy teises ir teisétus interesus, taip
pat veiksmingiau administruoti skolininko turta, biity tikslinga Lietuvos istatymuose
itvirtinti galimybe iSkelti Saluting bankroto byla uzsienio juridiniam asmeniui, jeigu jis

Lietuvoje turi veiklaviete.

2.3. Pagal Reglamento 29 straipsni teis¢ kreiptis | teisma dél Salutinés bankroto
bylos iskélimo turi ne tik LR IBI 5 straipsnyje nustatyti subjektai, bet ir pagrindin¢je
byloje paskirtas likvidatorius. Siekiant teisinio apibréztumo, pagrindingje byloje paskirta
likvidatoriy reikéty itvirtintt LR [B] kaip subjekta turinti teis¢ kreiptis 1 teisma dél

Salutinés bankroto bylos i§kélimo.

2.4. Atsizvelgiant | nutarties dél tarptautinés bankroto bylos iSkélimo svarba tiek kity
valstybiy nariy teismuy, tiek bylos Saliy atzvilgiu, biity tikslinga Lietuvos istatymuose
itvirtinti reikalavimus nutarties dél bankroto bylos iSkélimo turiniui, t. y. nustatyti, jog
nutartyje del bankroto bylos iSkélimo teismas turi nurodyti, kokia byla — pagrindiné ar
Salutiné — yra iSkeliama, bei aptarti motyvus, kuriais teismas grindzia savo tarptauting

jurisdikcija.

3. Lietuvos teisés aktuose néra specialiy nuostaty, skirty i Reglamento 1346/2000
taikymo srit] nepatenkanciy bankroty byly su tarptautiniu elementu reguliavimui. Tokiu
atveju, nesant tarptautinés sutarties, tarptautinio civilinio proceso ir/ar taikytinos teisés
klausimai sprendziami vadovaujantis LR CPK ir LR CK ijtvirtintomis teisés normos,
atsizvelgiant | bankroto instituto specifika. Toks teisinis reguliavimas néra pakankamai
aiSkus ir efektyvus, todeél tikslinga ji patobulinti jtraukiant specialias nuostatas, skirtas

reguliuoti su tarptautinio pobiidzio bankrotu susijusius aspektus:
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3.1. Vietiniy kreditoriy interesy apsaugos tikslais siiilytina Lietuvos teisés aktuose
numatyti galimybe Lietuvos teismui iSkelti bei nagrinéti Saluting bankroto byla uzsienio
juridiniam asmeniui, jeigu tokiam asmeniui jau yra iSkelta pagrindiné bankroto byla
uzsienio valstybéje. Toks teisinis reglamentavimas sudaryty galimybe iSkelti Saluting
bankroto byla uZsienio juridiniams asmenims, kurie Lietuvoje turi filiala, atstovybe ar
kitoki reikSminga turta. Tokiu atveju kreditoriai, kuriy materialiniai teisiniai reikalavimai
iki bankroto bylos iSkélimo skolininkui atsirado Lietuvoje, turéty galimybe siekti ju
patenkinimo pirmiausia Lietuvoje.

3.2. Siekiant teisinio apibréztumo Lietuvos jstatymuose biity tikslinga itvirtinti
taikytinos teisés taisyklg, nustatancia lex concursus taikyma bankroto bylos iskélimui ir
jos pasekméms, bankroto bylos nagriné¢jimui ir jos uzbaigimui. Pasiremiant Reglamente
1346/2000 bei kity Europos Sajungos Saliy teisés aktuose itvirtintais pavyzdziais biity
tikslinga numatyti lex concursus taikymo iSimtis specifiniams materialiniams teisiniams
santykiams, kurie glaudziai susij¢ su kita valstybe (pavyzdziui, daiktinéms teiséms,

nekilnojamojo turto sutartims, ir pan.).

3.3. Aiskumo tikslais LR [B] siiilytina sureguliuoti skolininko turto realizavimui
taikytinos teisés taisykles, itvirtinant, kad skolininko uZsienyje esantis nekilnojamasis
turtas ir vertybiniai popieriai realizuojami atitinkami pagal turto buvimo ir vertybiniy

popieriy i§leidimo teisg.

4. Lietuvos teismy praktikos analizé leidZia teigti, kad teismams nagrin¢jant su
tarptautinio bankroto teisiniais santykiais susijusius klausimus daugiausia neaiSkumy
kyla (arba gali kilti) taikant LR [B] itvirtinta vis attractiva concursus principa, nustatant
bankroto administratoriaus inicijuojamy byly teisminguma, sprendziant pripazinty

uzsienio teismy ir arbitrazy sprendimy vykdymo klausimus:

4.1. Valstybiy suvereniteto principas lemia, kad LR [B] 15 straipsnio 2 dalis, kuris
nustato, kad visos civilinés bylos, kuriose imonei pareiksti turtiniai reikalavimai,
perduodamos bankroto byla iSkélusiam teismui, netaikoma uzsienyje nagriné¢jamoms

byloms, kuriuose bankrutuojanéiai Lietuvos jmonei pareikiti turtiniai reikalavimai. Sia
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nuostata uzsienio valstybiy teismai nebent galéty taikyti savanoriSkai arba remiantis
abipusiSkumo pagrindu, jei Lietuvos teismai atitinkamai atsisakyty savo jurisdikcijos
nagrinéti gin€us, kai uzsienio skolininkui toje valstybéje iSkeliama bankroto byla. Taciau
LR IBI 15 straipsnio 2 dalis turi biiti tatkoma arbitrazuose nagrin¢jamoms byloms,
kadangi tokio pobtidzio bylos yra priskiriamos iSimtinei teismy jurisdikcijai, o tai ginca

daro nearbitruotina.

4.2. Tarptautinés jurisdikcijos klausimas tiek dél administratoriaus gincijamy
sandoriy, tiek del kity administratoriaus reikalavimy bankrutuojancios ir bankrutavusios
imonés skolininkams, kai byloje yra tarptautinis elementas turéty biti sprendziamas
pagal nacionalines normas, reglamentuojanéias tarptautinj civilini procesa (nesant
tarptautinés sutarties). LR [BI itvirtintos teisés normos reglamentuoja nacionalini byly
teisminguma, o LR CPK septintosios dalies LIX skyriaus nuostatos - teisminguma ir
normy taikyma tarptautiniame civiliniame procese. Todél LR [BI] itvirtintos specialios
teisés normos LR CPK nuostaty atzvilgiu turéty biiti taikomos nustatant nacionalinj, bet

ne tarptautini teismy teisminguma.

4.3. Uzsienio teismo sprendimas, kuriuo priteisiamos tam tikros piniginés sumos i$
Lietuvos subjekto, kuriam iskelta bankroto byla, gali buti pripazistamas ir leidziama ji
vykdyti Lietuvoje patikrinus, ar néra LR CPK (arba tarptautinéje sutartyje, jeigu tokia
yra) nustatyty nepripazinimo pagrindy. Remiantis LR [BI 9 straipsnio 3 dalimi, iSkélus
bankroto byla, iSieSkojimas ir turto realizavimas sustabdomas, o pagal LR [BI 10
straipsnio 7 dalies 3 punkta, draudZiama vykdyti visas neivykdytas finansines prievoles
ir iSieskoti skolas. Todél kreditoriaus reikalavimai Lietuvoje pripazinto ir leisto vykdyti
uzsienio teismo sprendimo pagrindu negaléty biti vykdomi iprastinio iSieSkojimo per
antstolj budu, o turéty biiti tenkinami LR [B] nustatyta tvarka ir salygomis. Analogiska

taisyklé turéty buti taikoma ir pripazinto uzsienio arbitrazo sprendimo vykdymui.

4.4. Lietuvos teismy praktikoje pripazistama, kad bylos d¢l bankroto bylos iSkélimo,
taip pat bylos, kuriose bankrutuojanciai imonei pareikSti turtiniai reikalavimai,
administratoriaus  ieSkiniai dél sandoriy pripazinimo negaliojanciais ar Kkiti

administratoriaus reikalavimai bankrutuojancios ir bankrutavusios jmonés skolininkams,
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yra priskiriamos iSimtinei teismy jurisdikcijai, o tai gina daro nearbitruoting. Todél
uzsienio arbitrazo sprendimas, kuriuo 1iSsprestas gin€as dél reikalavimo, kurio
nagrin¢jimas pagal {statymy nustatyta imperatyva yra iSimtiné bankroto byla iSkélusio
teismo kompetencija, blity nepripaZzistamas kaip prieStaraujantis Lietuvos Respublikos

vieSajai tvarkai.

30



